This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


tSTTfl 


HARVARD  LAW  SCHOOL 
LIBRARY 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reporter  System.— State  8erles. 


THE 


ATLANTIC  REPORTER, 


VOLUME  67, 


CONTAINING  ALL  THB  REPORTED  DECISIONS  OF  TBS 

Supreme  Courts  of  Maine,  New  Hampshire,  Vermont,  Rhode  Island, 

Connecticut,  and  Pennsylvania;  Court  of  Errors  and  Appeals, 

Court  of  Chancery,  and  Supreme  and  Prerogative  Courts 

of  New  Jersey;  Supreme  Court,  Court  of  Chancery, 

Superior  Court.  Court  of  General  Sessions,  and 

Court  of  Oyer  and  Terminer  of  Delaware; 

and  Court  of  Appeals  of  Maryland. 

PERMANENT  EDITION. 


JULY  18— DECEMBER  12,  1907. 


*3 


ST.  PAUL: 

WEST  PUBLISHING  CO. 

1908. 


Digitized  by 


Google 


87ATL. 


COPYRIGHT,  1907, 
BY 

WEST   PUBLISHING    COMPANY. 


Coptbioht,    1908, 

BY 

WEST  PUBLISHING   COMPANY. 


Digitized  by 


Google 


ATLANTIC  REPORTER,  VOLUME  67. 

JUDGES 

OT  THJ5 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


CONNECTICUT— Supreme  Court  of  Errors. 
SIMEON  E.  BALDWIN,  Chief  Justice. 

ASSOCIATE  JUDGES. 
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FREDERICK  B.  HALL  JOHN  M.  THAYER. 
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JOHN  R.  NICHOLSON,  Chancellor. 
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ROBERT  J.  PEASLEE.* 


*  Appointed  June  98,  1907,  to  fill  raeaney.  'Died  October  93,  1907. 

■Appointed  December  14,  1S06,   and  died  June  17,        'Appointed  to  succeed  McSberry,  0.  J. 
1907.  'Appointed  December,  1M7. 
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FRANCIS  J.  SWAYZE. 
ALFRED  REED. 
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JAMES  B.  DILL. 
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EDWIN  ROBERT  WALKER." 

Supreme  Court. 
WILLIAM  S.  GUMMERE,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

JOHN  FRANKLIN  FORT.*  MAHLON  PITNEY. 

CHARLES  G.  GARRISON.  FRANCIS  J.  SWAYZE. 
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CHARLES  E.  HENDRICKSON.  THOMAS    W.   TRENCHARD. 

JAMES  E.  HOWELL." 

Prerogative  Court. 
WILLIAM  J.  MAGIE,  OBDINABT. 

VICE    OBDINABT. 

JAMES  J.  BERGEN. 


PENNSYLVANIA— Supreme  Court. 

JAMES  T.  MITCHELL,  Chief  Justice. 


justices. 


D.  NEWLIN  FECI 
J.  HAY  BROWN. 

S.  LESLIE  MESTREZAT. 


WILLIAM  P.  POTTER. 
JOHN  P.  ELKIN. 
JOHN  STEWART. 


RHODE  ISLAND— Supreme  Court 

WILLIAM  W.  DOUGLAS,  Chief  Justice. 

associate  justices. 
EDWARD  C.  DUBOIS.  CLARKE  H.  JOHNSON. 

JOHN   T.   BLODGETT.  CHRISTOPHER  FRANCIS  PARKHURST. 


'  Resigned  September  IS,  1907. 
>  Died  June  3,  UOT. 
'Appointed  September  26,  1907. 
•Appointed  October  11,  1907. 


»•  Retired  April  9,  1907. 

•  Resigned  October  18,  1907. 

11  Appointed  to  succeed  Vice  Chancellor  Pltner. 

"Appointed  October  29,  1907. 
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CODY  t.  STAPLES  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
June  12,  1007.) 

1.  Wnxs— Perpetuities— Estate  Devised. 

A  will,  after  giving;  a  life  use  of  testator's 
residuary  estate,  consisting  of  land,  to  bis  wife, 
provided  that  after  her  death,  subject  to  her  life 
use  thereof,  testator  gave  to  bis  daughter  A.  for 
her  life  the  use  of  the  T.  block,  and  then  pro- 
ceeded: "On  the  death  of  both  my  said  wife  and 
daughter,  I  give  *  •  *  said  T.  block  to  my 
son  H.  absolutely,  or  in  case  he  should  die  be- 
fore that  time,  to  his  legal  heirs-at-Iaw,  to  be 
distributed  among  them  as  If  it  were  his  intes- 
tate property."  Held,  that  reading  the  devise 
to  the  son,  as  it  must  be  read  in  view  of  the 
role  that  the  law  favors  vested  estates,  as  though 
phrased  "subject  to  the  life  estates  above  cre- 
ated in  favor  of  my  wife  and  daughter,  I  give," 
etc.,  and  treating  the  word  "or,"  in  said  devise, 
aa  used  as  the  equivalent  of  and,"  which  use 
is  plainly  shown  from  the  employment  of  the 
latter  word  for  a  like  purpose  in  a  subsequent 
devise  of  a  remainder  to  the  daughter,  so  that 
the  attempted  limitation  over,  in  case  of  his  not 
surviving  both  his  mother  and  sister,  was  there- 
fore not  an  alternative,  but  a  substitutionary 
gift,  and  so  void  under  the  statute  of  perpetui- 
ties, the  son  was  given  a  vested  remainder  in 
fee. 

2.  Perpetuities— Eitect  of  Repeal  of  Stat- 
ute or  Perpetuities. 

The  construction  of  a  will,  with  respect  to 
the  estates  it  purports  to  create,  is  not  affect- 
ed by  the  repeal  of  the  statute  of  perpetuities 
after  the  death  of  testator. 

Case  reserved  from  Superior  Court,  Fair- 
field County;   Joel  H.  Reed,  Judge. 

Action  by  Jane  S.  Cody,  executrix,  against 
Frank  T.  Staples,  administrator,  and  others, 
for  construction  of  the  will  of  John  B.  Cody, 
deceased.  Reserved  for  the  advice  of  the  Su- 
preme Court  of  Errors.    Will  construed. 

Stoddard,  Marsh  &  Stoddard,  for  plaintiff. 
Pbelan  As  Phelan,  for  defendants. 

BALDWIN,  C.  J.  The  testator  died  In 
1886.  His  will,  after  giving  the  life  use  of 
bis  residuary  estate,  which  was  wholly  in 
land,  to  his  wife,  proceeded  as  follows: 

"Fourth.  After  the  death  of  my  said  wife, 
subject  to  her  life  use  thereof,  as  above  giv- 
en, I  give,  devise  and  bequeath  to  my  daugh- 
ter, Ada  L.  Cody,  for  and  during  her  natu- 
ral life,  the  use,  income  and  Improvement  of 
«7A.-1 


my  property  on  Main  street,  Bridgeport,  Con- 
necticut, known  as  the  Teeple  Block. 

"Upon  the  death  of  both  my  said  wife  and 
daughter,  I  give  and  bequeath  said  Teeple 
Block  to  my  son  Henry  J.  Cody,  absolutely, 
or  In  case  he  should  die  before  that  time,  to 
bis  legal  helrs-at-law,  to  be  distributed  among 
them  as  if  it  were  his  intestate  estate. 

"Upon  the  death  of  my  said  wife,  and  sub- 
ject to  her  life  use  therein,  as  above  given, 
I  give,  devise  and  bequeath  to  my  daughter, 
Ada  L.  Cody,  the  rest,  remainder  and  resi- 
due of  my  property,  (meaning  everything  of 
which  I  may  die  possessed  or  entitled  except- 
ing the  wearing  apparel,  household  furniture 
and  the  Teeple  Block)  to  be  hers  absolutely, 
and  In  case  she  should  die  before  her  moth- 
er's decease,  I  give  the  same  to  her  helrs- 
at-law,  to  be  divided  among  them  in  the 
same  manner  as  if  it  were  her  intestate  es- 
tate." 

The  daughter  has  died,  testate.  Tbe  wid- 
ow and  Henry  J.  Cody  survive.  The  latter 
was  married,  but  without  Issue,  when  the  tes- 
tator died.  He  has  since  had  two  minor  chil- 
dren, who  are  living. 

Under  the  rule  that,  In  construing  a  will, 
tbe  law  favors  vested  estates,  tbe  devise  to 
Henry  J.  Cody  must  be  read  as  If  It  bad 
been  phrased  thus:  "Subject  to  the  life  es- 
tates above  created  In  favor  of  my  wife  and 
daughter,  I  give  and  bequeath  said  Teeple 
Block  to  my  son  Henry  J.  Cody  absolutely, 
or  In  case  he  should  die  before  them  or  the 
survivor  of  them,  to  bis  legal  heirs  at  law, 
to  be  distributed  among  them  as  If  It  were 
his  Intestate  estate."  Johnson  v.  Edmond,  65 
Conn.  492,  499,  33  Atl.  503.  So  read,  It  gave 
him,  upon  tbe  testator's  decease,  a  vested  re- 
mainder In  fee,  unless  It  was  cut  down  or 
rendered  contingent  or  executory  by  tbe  al- 
ternative provision  for  the  event  of  his  not 
surviving  his  mother  and  sister.  That  the 
word  "or"  was  used  by  the  scrivener  as  the 
equivalent  of  "and"  is  plain  from  his  em- 
ployment of  tbe  latter  word  for  a  similar 
purpose  In  tbe  residuary  devise  to  Ada  L. 
Cody.  It  cannot  be  presumed  that  the  tes- 
tator intended  to  discriminate  between  his 
children  in  this  respect.   The  attempted  11m- 
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Itation  over,  In  case  of  his  not  surviving  both 
bis  mother  and  sister,  therefore,  Is  not  an  al- 
ternative, but  a  substitutionary,  gift  The 
law  always  prefers  the  first  to  the  second 
taker  In  determining  the  subjects  and  extent 
of  a  testator's  bounty.  The  testator  did  not 
devise  to  Henry  J.  Cody  If  he  should  be  liv- 
ing at  the  death  of  his  mother  and  sister, 
as  In  the  will  which  was  before  us  in  Inger- 
soll  V.  Ingersoll,  77  Conn.  408,  59  Atl.  413. 
He  devised  to  him  "absolutely,"  and,  while 
be  added  a  provision '  that,  If  he  were  not 
then  living,  It  should  go  to  others,  the  pro- 
vision for  the  latter  was  an  executory  devise 
of  a  fee  after  a  fee.  The  estate  In  fee  which 
It  was  thus  attempted  to  create  In  favor  of 
Henry  J.  Cody's  "legal  heirs  at  law"  was 
clearly  void  under  the  settled  construction  of 
the  statute  of  perpetuities  then  In  force. 
Leake  v.  Watson,  60  Conn.  498,  21  Atl.  1075. 
It  Is  generally  true  that  an  executory  devise 
or  conditional  limitation,  after  a  particular 
estate  In  fee,  If  void,  is  to  be  treated,  In  de- 
determlning  the  rights  of  the  parties  In  In- 
terest, as  if  It  were  not  written.  It  adds 
nothing  and  subtracts  nothing.  The  prior  es- 
tate in  fee,  If  given  In  absolute  terms,  as  in 
the  present  case,  Is  therefore  an  indefeasi- 
ble one.  Proprietors  of  the  Church  In  Brat- 
tle Square  v.  Grant,  3  Gray  (Mass.)  142,  156, 
63  Am.  Dec.  725;  Gray  on  Perpetuities  (2d 
Ed.)  H  247,  250.  For  like  reasons,  the  re- 
siduary devise  to  Ada  L.  Cody  Invested  her 
with  a  fee  simple  absolute. 

The  repeal  of  the  statute  of  perpetuities  in 
1895  had  no  effect  on  the  construction  of  wUls 
of  persons  then  deceased  with  respect  to  the 
estate  which  such  wills  purported  to  create. 

The  superior  court  Is  advised  (1)  that  Hen- 
ry J.  Cody  took  a  vested  remainder  in  fee 
in  Teeple  Block ;  (2)  that  Jane  A.  Cody  took 
a  life  estate  in  the  residuary  estate  of  the 
testator  by  his  will,  and  under  the  will  of 
Ada  L.  Cody  acquired  a  fee  simple  in  remain- 
der in  all  said  estate  except  Teeple  Block; 
(3)  that  Ada  L.  Cody,  at  the  time  of  her  de- 
cease, owned  said  fee  simple  in  remainder  In 
all  said  residuary  estate  except  Teeple  Block ; 
and  (4)  that  no  children  of  Henry  J.  Cody, 
born  or  to  be  born,  took  anything  .by  the  will 
of  John  B.  Cody. 

No  costs  will  be  taxed  In  this  court  The 
other  Judges  concurred. 


(103  Me.  401) 

TAYLOR  v.  INHABITANTS  OP  TOWN  OP 

CARIBOU. 

(Supreme   Judicial   Court   of  Maine.     Feb.   8, 

1907.) 

1.  Deductions. 

In  the  assessment  of  personal  property 
for  taxation  under  Rev.  St.  c.  9,  §  5,  the  amount 
which  the  person  to  be  taxed  is  owing  is  to  be 
deducted  from  the  money  which  he  has  at  in- 
terest and  the  debts  due  him. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {{  595-598.] 

2.  Same. 

The  statute  makes  no  distinction  between 
money   at   interest,  and   debts  due   the  person 


to  be  taxed  as  to  his  right  to  have  the  same 
reduced  in  the  assessment  by  the  amount  of 
debts  which  he  is  owing. 

3.  Statutes— Construction. 

It  is  a  principal  of  statutory  construction 
that  when  the  meaning  of  a  statute  is  in 
doubt,  it  is  well  to  resort  to  the  original  stat- 
ute, and  there  search  for  the  legislative  will 
as  first  expressed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  {§  303,  304.] 

4.  Same— Punctuation. 

While  punctuation  is  subordinate  to  the 
text  and  can  never  control  its  plain  meaning, 
yet  in  cases  of  donbt  it  may  aid  in  its  con- 
struction. 

5.  Same. 

Whatever  may  have  been  the  case  formerly 
in  England,  when  statutes  were  enrolled  upon 
parchment  and  enacted  without  punctuation, 
in  this  state,  where  such  a  practice  has  never 
obtained,  there  is  no  reason  why  punctuation, 
which  is  intended  to  and  does  assist  in  making 
clear  and  plain  the  meaning  of  all  things  else 
in  the  English  language,  should  be  rejected  in 
the  interpretation  of  statutes. 
(Official.) 

Report  from  Supreme  Judicial  Court 
Aroostook  County. 

Appeal  by  Albert  J.  Taylor  from  the  deci- 
sion of  the  assessors  the  Inhabitants  of  the 
town  of  Caribou  refusing  to  make  an  abate- 
ment of  plaintiff's  taxes.  Case  reported. 
Judgment  for  plaintiff. 

The  "petition  for  appeal,"  omitting  formal 
parts,  is  as  follows: 

"Respectfully  represents  Albert  J.  Taylor, 
of  Caribou,  In  said  county  of  Aroostook,  that 
on  a  certain  day,  to  wit  tne  15th  day  of 
April,  1905,  In  accordance  with  the  notifica- 
tion by  the  assessors  of  taxes  of  the  town 
of  Caribou,  aforesaid,  for  the  year  1905,  he 
seasonably  made,  subscribed,  and  presented 
to  said  assessors  a  true  and  perfect  list  of 
his  polls  and  of  his  estate,  real  and  personal, 
not  by  law  exempt  from  taxation,  of  which 
he  was  possessed  on  the  first  day  of  April, 
1905,  and  then  and  there  offered  to  make 
oath  to  the  truth  of  the  same. 

"Yet  the  said  assessors.  In  making  the  as- 
sessment for  the  year  1905,  wholly  disregard- 
ed and  Ignored  the  list  aforesaid,  and  assess- 
ed your  petitioner  for  money  at  Interest 
assessing  on  said  money  at  Interest  a  tax  of 
twenty-three  dollars  and  ten  cents  ($23.10); 
whereas  In  truth  and  In  fact  your  petitioner 
owed  debts  on  said  1st  day  of  April,  1905, 
in  excess  of  all  money  said  petitioner  had 
at  Interest  and  all  debts  due  him  on  that  day. 

"And  said  petitioner  further  avers  that 
afterwards,  to  wit  on  the  23d  day  of  Decem- 
ber, 1905,  he  made  written  application  to 
said  assessors  for  an  abatement  of  said  tax 
of  twenty-three  dollars  and  ten  cents  ($23.10), 
being  the  amount  of  tax  assessed  against 
said  petitioner  for  the  year  1905,  for  money 
at  interest.  And  in  said  application  your 
petitioner  stated  the  grounds  on  which  he 
asked*  for  this  abatement,  to  wit  that  he 
owed  debts  on  said  first  day  of  April,  1905. 
In  excess  of  all  money  he  had  at  interest, 
and  all  debts  due  him,  the  said  petitioner. 
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"And  the  said  assessors  declined  to  make 
any  abatement  as  requested  by  your  petition- 
er, and  on  the  30th  day  of  December,  1905, 
gave  your  petitioner  written  notice  to  this 
effect 

"And  your  petitioner  further  avers  that 
afterwards,  to  wit,  on  the  16th  day  of  Feb- 
ruary, 1906,  your  petitioner,  in  order  to  pre- 
vent distress  of  his  property,  paid  under  pro- 
test to  Charles  F.  Ross,  tax  collector  of  the 
town  of  Caribou  aforesaid,  the  said  tax  of 
twenty-three  dollars  and  ten  cents  ($23.10). 

"Wherefore,  your  petitioner  appeals  from 
said  decision  of  said  assessors,  and  prays 
that  he  may  be  relieved  by  the  court  from 
said  tax,  and  that  he  may  be  reimburs- 
ed out  of  the  town  treasury  the  amount 
of  this  abatement,  and  that  Judgment  for 
the  amount  of  this  abatement  shall  be 
rendered  against  the  town  of  Caribou  afore- 
said, and  for  the  costs  of  suit,  and  that 
execution  may  be  Issued  therefor." 

The  matter  came  on  for  hearing  at  the 
September  term,  1906,  Supreme  Judicial 
Court,  Aroostook  county,  at  which  time  an 
"agreed  statement"  of  the  following  tenor 
was  filed: 

"In  the  above-entitled  case  the  parties 
thereto  agree  to  submit  the  same  to  the  law 
court  upon  an  agreed  statement  of  facts, 
which  agreed  statement  of  facts  is  as  fol- 
lows: 

"That  on  the  1st  day  of  April,  A.  D.  1905, 
the  day  on  which  the  petitioner  was  assessed 
for  taxes,  the  plaintiff  was  a  resident  of  the 
town  of  Caribou.  That  the  assessors  of  said 
town  of  Caribou  were  legally  chosen  and 
qualified.  That  all  due  and  legal  proceedings 
were  had  by  the  said  assessors  in  relation  to 
giving  notice  in  writing  to  the  Inhabitants  of 
said  town  of  Caribou,  to  make  and  bring  in 
to  them,  true  and  perfect  lists  of  their  polls 
and  all  their  estates,  real  and  personal,  not 
by  law  exempt  from  taxation,  of  which  they 
were  possessed  on  the  1st  day  of  April  of 
that  year.  That  the  plaintiff  seasonably  and 
in  accordance  with  the  notification  by  the  as- 
sessors of  taxes  for  the  year  1905  made, 
subscribed,  and  presented  to  said  assessors 
a  list  of  his  polls  and  estate  of  which  he 
claimed  he  was  possessed  on  the  1st  day  of 
April,  A.  D.  1905,  and  then  and  there  offered 
to  make  oath  to  the  truth  of  the  same. 

"That  the  said  assessors  of  the  town  of 
Caribou  duly  assessed  the  plaintiff  for  money 
at  interest,  as  set  forth  in  the  petition  for 
appeal,  which  may  be  copied  and  referred  to 
by  either  party.  That  the  plaintiff  on  the 
1st  day  of  April,  A.  D.  1905,  and  at  the  time 
of  the  said  assessment  bad,  and  was  pos- 
sessed of,  the  amount  of  money  at  Interest 
for  which  he  was  taxed.  That  on  the  same 
day  the  plaintiff  owed  debts  which  amounted 
to  as  much,  or  more  than  he  had  money  at 
interest  upon  which  the  tax  was  laid. 

"It  Is  further  agreed  that  the  plaintiff 
seasonably  took  an  appeal  after  the  assess- 
ors of  said  town  of   Caribou  declined  to 


make  any  abatement  and  gave  due  and  prop- 
er notice  of  his  appeal;  that  the  plaintiff 
there  afterwards,  to  wit  on  February  16th  A. 
D.  1906,  In  order  to  prevent  distress  of  his 
property,  paid,  under  protest  to  the  collector 
of  the  town  of  Caribou  the  said  tax  assessed 
by  said  assessors  upon  money  at  interest, 
which  tax  amounted  to  twenty-three  dollars 
and  ten  cents  ($23.10);  and  this  suit  is  for 
the  recovery  of  that  sum,  being  the  amount 
of  tax  so  assessed  against  this  plaintiff. 

"The  parties  agree  to  limit  the  issue  in 
this  case  to  the  question  as  to  whether  on 
the  above  agreed  statement  of  facts  the 
plaintiff  could  be  legally  assessed  for  money 
at  Interest  within  the  meaning  of  chapter  9, 
section  5,  and  other  tax  laws  of  the  Revised 
Statutes.  If  the  plaintiff  could  be  legally 
taxed  under  the  above  statement  of  facts, 
the  town  of  Caribou  is  to  prevail  in  this 
suit;  but  If  the  petitioner  could  not  be  legal- 
ly taxed  for  money  at  interest  under  the 
above  statement  of  facts,  then  the  plaintiff 
is  to  prevail." 

The  case  was  then  reported  to  the  law 
court  as  agreed. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAR,  JJ. 

Albert  B.  Donworth  and  Charles  Carrol, 
for  plaintiff.  Foster  ft  Foster  and  Eugene 
A.  Holmes,  for  defendants. 

POWERS,  J.  Appeal  to  the  Supreme  Judi- 
cial Court,  under  Rev.  St  c.  9,  §{  79,  80,  81, 
from  the  decision  of  the  assessors  of  Caribou 
refusing  to  make  an  abatement  of  the  appel- 
lant's taxes.  The  case  comes  before  the  law 
court  on  report,  and  presents  a  single  ques- 
tion for  determination.  The  appellant  sea- 
sonably made,  subscribed,  and  presented  to 
the  assessors  a  list  of  the  estate  of  which  he 
claimed  he  was  possessed  on  April  1,  1905, 
and  offered  to  make  oath  to  the  same.  He 
had  $1,000  money  at  interest  and  owed  debts 
which  amounted  to  as  much  or  more  than 
that  sum.  The  assessors  assessed  him  for 
the  amount  of  money  which  he  had  at  in- 
terest, without  making  any  deduction  from 
the  same  on  account  of  the  debts  which  he 
owed,  and  on  application  refused  to  make 
any  abatement  of  this  tax. 

Personal  estate  for  purposes  of  taxation 
is  defined  by  Rev.  St.  c.  9,  I  5,  to  Include, 
among  other  things,  "ail  obligations  for  mon- 
ey or  other  property;  money  at  interest,  and 
debts  due  the  person  to  be  taxed  more  than 
they  are  owing."  The  defendants  claim  that 
In  this  statute  the  words  "more  than  they 
are  owing"  relates  to  debts  alone.  The  plain- 
tiff contends  that  It  modifies,  and  relates  to 
money  at  Interest  as  well  as  to  debts. 

As  the  statute  now  reads  the  legislative  in* 
tention  does  not  appear  clear.  The  punctua- 
tion, the  comma  after  "interest"  seems  to 
favor  the  defendants'  Interpretation.  On  the 
other  hand,  the  two  subjects  of  taxation  are 
intimately  related.    Money  at  interest  is  in- 
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eluded  In  debts,  and  whether  all  debts  which 
bear  Interest  would  be  money  at  interest 
might  sometimes  be  Questioned.  The  rest  of 
the  clause,  "due  the  person  to  be  taxed,"  re- 
lates to  money  at  interest  as  well  as  to  debts. 
The  Legislature  evidently  Intended  to  Include 
In  this  description,  "money  at  Interest  and 
debts  due  the  person  to  be  taxed,"  all  debts, 
whether  bearing  Interest  or  not;  and  there 
would  seem  to  be  no  reason  In  justice  why  it 
should  apply  a  different  rule  of  taxation  to 
one  than  to  the  other.  If  the  defendants  are 
right  In  their  interpretation,  the  man  who  has 
(1,000  at  interest,  and  is  paying  Interest  on 
many  times  that  amount,  must  be  taxed  for 
the  $1,000.  On  the  same  hypothesis,  If  A. 
and  B.  should  for  their  mutual  accommoda- 
tion swap  their  notes  for  $1,000  each  on  in- 
terest, $2,000  of  taxable  property  has  been 
thereby  created,  although  neither  man  is 
worth  a  cent  more  than  he  was  before  the 
transaction. 

This  court  has  frequently  declared  that, 
when  the  meaning  of  a  statute  is  in  doubt,  It 
Is  well  to  resort  to  the  original  statute,  and 
there  search  for  the  legislative  will  as  first 
expressed.  Cummlngs  v.  Everett,  82  Me. 
260,  19  Atl.  456 ;  French  v.  Co.  Corns.  64  Me. 
583.  The  statute  under  consideration  is  a 
part  of  section  4,  c.  159,  p.  161,  Pub.  Laws 
1845,  which  reads  as  follows:  "Personal  es- 
tate shall  for  the  purpose  of  taxation,  be  con- 
strued to  Include  all  goods  and  chattels, 
moneys  and  effects,  wheresoever  they  may 
be— all  ships  and  vessels— whether  at  home 
or  abroad — all  obligations  for  money  or  other 
property;  money  at  interest  and  debts  due 
the  person  to  be  taxed,  more  than  they  are 
owing— all  public  stocks  and  securities— all 
shares  in  moneyed  corporations,  whether 
within  or  without  the  state — all  annuities 
payable  to  the  person  to  be  taxed  when  the 
capital  of  such  annuity  Is  not  taxed  in  this 
state— and  all  other  property,  included  in  the 
last  preceding  state  valuation  for  the  pur- 
poses of  taxation."  The  words  are  precisely 
the  same  as  in  Rev.  St  c.  9,  {  3,  but  the 
punctuation  Is  materially  different  In  the 
original  act  there  is  no  comma  after  the  word 
"Interest"  and  there  Is  one  after  the  word 
"taxed,"  thus  making  It  at  once  clear  that 
the  clause  "more  than  they  are  owing"  re- 
lates to  and  modifies  both  money  at  Interest 
and  debts  due  the  person  to  be  taxed.  For 
12  years  the  statute  remained  as  originally 
enacted  until  the  Revision  of  1857,  which  re- 
tained the  grammar,  but  changed  the  punc- 
tuation; and  in  the  same  form  it  appears  In 
all  the  revisions  since.  A  change  in  phrase- 
ology in  the  re-enactment  of  a  statute  in  a 
general  revision  does  not  change  Its  effect 
unless  there  Is  an  evident  legislative  inten- 
tion to  work  such  a  change.  Hughes  v.  Far- 
rar,  45  Me.  72;  Cummlngs  v.  Everett  supra. 
The  reason  for  the  rule  applies  with  equal 
force  to  changes  In  punctuation. 

We  are  aware  that  it  has  been  repeatedly 
asserted  by  courts  and  jurists  that  punctua- 


tion is  no  part  of  a  statute,  and  that  It  ought 
not  to  be  regarded  In  construction.  This  rule 
In  its  origin  was  founded  upon  common  sense, 
for  In  England  until  1849  statutes  were  en- 
rolled upon  parchment  and  enacted  without 
punctuation.  No  punctuation  appearing  up- 
on the  rolls  of  Parliament  such  as  was  found 
In  the  printed  statutes  simply  expressed  the 
understanding  of  the  printer.  Such  a  rule  la 
not  applicable  to  conditions  where,  as  In  this 
state,  a  bill  is  printed  and  Is  on  the  desk  of 
every  member  of  the  Legislature,  punctuation 
and  all,  before  its  final  passage.  There  Is  no 
reason  why  punctuation,  which  Is  intended 
to  and  does  assist  in  making  clear  and  plain 
the  meaning  of  all  things  else  In  the  English 
language,  should  be  rejected  in  the  case  of 
the  Interpretation  of  statutes.  "Cessante  ra- 
tlone  legiB  cessat  Ipsa  lex."  Accordingly  we 
find  that  It  has  been  said  that  In  Interpret- 
ing a  statute  punctuation  may  be  resorted 
to  when  other  means  fail  (Ewing  v.  Burnet 
11  Pet  [U.  8.]  41,  9  L.  Ed.  624);  that  It  may 
aid  in  its  construction  (Albright  r.  Payne 
43  Ohio  St  8,  1  N.  EL  16);  that  by  it  the 
meaning  may  often  be  determined  (Endllch 
Int  of  Statutes,  {  61);  that  It  is  one  of  the 
means  of  discovering  the  legislative  intent 
(Howard  Savings  Inst  r.  Newark,  63  N.  J. 
L.  547,  44  Atl.  654) ;  that  it  may  be  of  ma- 
terial assistance  in  determining  the  legis- 
lative intention  (Corns,  of  Highways  v.  Ell- 
wood,  193  I1L  304,  61  N.  E.  1033).  "The 
punctuation,  however,  Is  subordinate  to  the 
text  and  Is  never  allowed  to  control  Its  plain 
meaning,  but  when  the  meaning  Is  not  plain, 
resort  may  be  had  to  the  marks,  which  for 
centuries  have  been  in  common  use  to  divide 
writings  into  sentences,  and  sentences  Into 
paragraphs  and  clauses,  in  order  to  make 
the  author's  meaning  clear."  Tyrrell  v.  The 
Mayor,  159  N.  Y.  239,  53  N.  E.  1111. 

In  the  case  at  bar,  looking  at  the  statute 
In  the  light  of  the  original  act  of  1845  as  It 
was  then  punctuated  and  remained  unchanged 
until  the  Revision  of  1857,  it  is  clear  that 
as  the  appellant  had  no  money  at  interest 
due  him  more  than  he  was  owing,  he  should 
not  have  been  assessed  for  money  at  interest 
The  amount  of  the  tax  was  $23.10,  and  he 
is  entitled  to  an  abatement  to  that  extent 
It  Is  alleged  In  the  application  and  admitted 
In  the  report  that  he  has  paid  this  tax  to 
the  collector  of  the  town.  He  Is  therefore 
entitled  to  judgment  for  that  amount  against 
the  town.    Rev.  St  c.  9,  i  81. 

Judgment  for  the  appellant  against  the 
town  of  Caribou  for  $23.10  and  taxable  costs. 


(M  R.  I.  298) 

In  re  STILLMAN. 

(Supreme   Conrt   of   Rhode    Island.      May   13, 
1907.) 

Appeal  —  Decisions    Reviewable— Detatth 
Judgment— Remedies. 

The  only  ordinary  remedies  given  by  stat- 
ute to  one  against  whom  default  judgment  has 
been  awarded  ia  to  apply  to  the  court  where 
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the  judgment  was  rendered  to  remove  it,  as 
expressly  provided  by  Court  and  Practice  Act, 
1905,  |  428.  or  to  the  Supreme  Court  for  a 
trial  as  authorized  by  section  471;  a  bill  of 
exceptions  not  lying  to  a  judgment  of  the  su- 
perior court. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  85  885-891.] 

Petition  by  James  W.  Stillman  to  establish 
a  bill  of  exceptions  to  rulings  of  the  superior 
court.    Dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  W.  Stillman,  in  pro.. per.  John  W. 
Sweeney,  for  respondent 

DOUGLAS,  C.  J.  This  Is  a  petition  to  es- 
tablish a  bill  of  exceptions  to  rulings  of  the 
superior  court  The  principal  case  is  an  ac- 
tion of  libel,  in  which  a  demurrer  to  the  dec- 
laration was  overruled  by  the  superior  court, 
July  31,  1906,  and  In  which,  January  22, 
1907,  the  defendant,  having  pleaded  over  and 
gone  to  trial,  was  called  and  defaulted,  and 
damages  were  assessed  by  the  court  Jan- 
uary 24th  the  defendant  filed  his  notice  Of  in- 
tention to  prosecute  a  bill  of  exceptions  to 
the  decision  of  the  court  and  was  given  un- 
til February  10th  to  file  his  bill.  February 
8th  he  filed  a  bill  founded  on  his  exception 
to  the  rating  upon  his  demurrer  and  upon  a 
further  exception  to  the  assessment  of  dam- 
ages by  the  court  February  25th  this  bill 
was  in  part  allowed  by  the  superior  court 
February  28th  the  defendant  filed  In  this 
court  his  petition  to  establish  bis  bill  as  orig- 
inally filed,  by  which  proceeding  he  rejected 
the  right  to  bring  to  this  court  the  bill  as 
altered  and  allowed  by  the  superior  court 
The  plaintiff  moves  to  dismiss  the  petition. 

It  Is  hardly  necessary  to  repeat,  as  we  re- 
cently decided  In  Baker  v.  Tyler,  28  R.  I. 
152,  66  Atl.  65,  that  a  bill  of  exceptions  does 
not  lie  to  a  judgment  of  the  superior  court 
A  judgment  by  default  does  not  Involve  the 
merits  of  the  case.  The  issues  of  fact  or  law 
therein  are  not  decided.  The  default  is  based 
solely  upon  the  fact  that,  whatever  case  the 
party  had,  he  did  not  appear  at  the  proper 
time  to  present  It;  and  the  remedy  which  a 
party  has  after  default  Is  only  incidentally 
dependent  upon  the  merits  of  his  case.  The 
party  defaulted  may  apply  to  the  court  where 
the  judgment  of  default  was  rendered  to  re- 
move It  (Court  and  Practice  Act  1905,  g  423), 
or  to  this  court  for  a  trial  (section  471). 
These  are  the  only  ordinary  remedies  given 
by  the  statute.  On  these  statutory  proceed- 
ings the  only  question  Is  whether  the  default 
ought  to  stand,  and  not  whether  the  preced- 
ing steps  in  the  case  were  rightly  decided. 
In  this  case  the  defendant  actually  availed 
himself  of  the  first  privilege,  and  on  Febru- 
ary 2,  1907,  his  motion  to  remove  the  default 
was  granted  by  the  superior  court  on  certain 
conditions,  which  be  has  not  performed. 

The  petition  to  establish  the  bill  of  excep- 


tions must  be  dismissed,  and  the  papers  in 
the  original  case  will  be  returned  to  the  su- 
perior court 

(28  B.  I.  297) 

In  re  STILLMAN. 

(Supreme   Court   of   Rhode    Island.     May   13, 
1907.) 

Exokptiohs,   Brtx  or— Petition  to  Estab- 
lish. 

Where  exceptions  presented  are  to  the 
exclusion  of  evidence  and  to  the  allowance  by 
the  court  of  a  charge  for  compensation,  a  bill 
is  properly  disallowed  where  no  transcript  of 
the  evidence  is  presented  with  it,  and  a  peti- 
tion to  establish  the  bill  will  be  dismissed  for 
the  same  reason. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21.  Exceptions,  Bill  of,  §g  13-18.] 

Petition  by  James  W.  Stillman  to  establish 
a  bill  of  exceptions  disallowed  by  the  supe- 
rior court     Dismissed. 

Argued  before  DOUGLAS,  0.  J,  and  DU- 
BOIS. BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  W.  Stillman,  in  pro.  per.  John  W. 
Sweeney,  for  respondent 

DOUGLAS,  C.  J.  This  petition  is  brought 
to  establish  a  bill  of  exceptions  alleged  to 
have  been  filed  January  16,  1907,  and  dis- 
allowed January  23,  1907.  If  the  bill  was 
filed  January  16th,  this  petition,  filed  March 
7th,  came  too  late ;  but  the  petitioner  Is  evi- 
dently in  error  as  to  these  dates.  The  papers 
In  the  original  cage  show  that  the  decision 
of  the  superior  court  was  rendered  January 
15th,  notice  of  intention  to  file  bill  of  excep- 
tions filed  January  18th',  time  within  which 
to  file  exceptions  fixed  till  February  19th, 
bill  of  exceptions  filed  February  16th,  and 
disallowed  February  23d.  The  cause  assign- 
ed for  disallowing  the  bill  Is  that  no  tran- 
script of  evidence  was  presented  with  It 

The  exceptions  presented,  as  far  as  can  be 
gathered  from  the  bill,  are  to  the  exclusion 
of  certain  evidence  which  was  offered  at  the 
trial  and  to  the  allowance  by  the  court  of  a 
charge  for  compensation.  In  order  to  decide 
these  exceptions  it  would  be  necessary  to 
have  a  transcript  of  the  evidence  which  was' 
before  the  court  both  to  understand  the 
grounds  of  the  allowance  and  also  the  appli- 
cation of  the  excluded  testimony.  The  su- 
perior court  properly  disallowed  the  bill,  and 
we  must  dismiss  this  petition  for  the  same 
reason. 

Petition  dismissed,  and  papers  In  the  orig- 
inal case  ordered  returned  to  the  superior 
court 

(28  R.  I.  291) 
ENOS  T.  RHODE  ISLAND  SUBURBAN  RY. 
CO. 

(Supreme   Court    of  Rhode   Island.      May    13, 
1907.) 

1.  Carbikbs  — Who    abb    Pabsenqebs  —  Em- 
ploye—Payment op  Fake. 

A  railroad  flagman,  wbo  received  as  com- 
pensation for  his  services  a  weekly  sum  of  mon- 
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ey  and  transportation  tickets  on  the  railroad 
to  convey  him  to  and  from  his  work,  was  a 
passenger  while  riding  home  on  one  of  the  tick- 
ets after  his  day's  work  had  been  fully  com- 
pleted. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Carriers,  {  976.] 

2.  Sake — Actions  fob  Injuries— Prima  Fa- 
cie Case—  Negligence. 

A  plaintiff,  in  an  action  against  a  carrier 
for  injuries  sustained  while  a  passenger,  made 
out  a  prima  facie  case  of  negligence  by  proof 
that  he  was  a  passenger  on  one  of  the  carrier's 
cars  which  collided  with  another  of  its  cars, 
causing  the  injury  complained  of. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1287.] 

Action  by  Antone  Enos  against  the  Rhode 
Island  Suburban  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  excepts. 
Exceptions  sustained. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Lewis  A  Waterman,  for  plaintiff.  Henry 
W.  Haynes,  for  defendant 

DUBOIS,  J.  At  the  trial  in  the  superior 
court  with  a  Jury,  It  appeared  that  the  plain- 
tiff was  employed  by  tbe  defendant  as  a  flag- 
man, at  Baker's  crossing,  under  a  contract 
.to  receive  for  his  services  in  that  capacity 
each  week  the  sum  of  $3  and  14  transporta- 
tion tickets,  good  on  the  defendant's  road. 
At  the  time  of  the  accident  he  was  riding  in 
a  car  of  the  defendant  having  finished  his 
work,  having  put  out  the  lights  at  the  cross- 
<ng,  and  having  left  the  same  and  his  flag, 
for  the  night  to  go  to  Lakewood,  his  home. 
In  a  short  time  after  he  had  entered  the  car, 
It  overtook  and  collided  with  the  defend- 
ant's freight  train,  and  In  the  collision  the 
plaintiff  suffered  injury.  There  was  evi- 
dence tending  to  prove  that  the  collision  was 
caused  either  by  the  negligence  of  the  crew 
of  the  freight  train,  which  had  been  stopped 
on  the  tracks  around  a  curve  and  Just  ahead 
of  the  car  upon  which  the  plaintiff  was  rid- 
ing. In  not  giving  some  warning  signal  that 
it  was  so  stopped,  or  by  the  negligence  of  the 
motorman  of  the  car  carrying  the  plaintiff, 
or  through  a  defective  brake  on  that  car. 
At  the  conclusion  of  the  testimony  for  tbe 
plaintiff  he  was  nonsuited  by  the  court,  up- 
on the  ground  that  he  was  a  fellow  servant 
of  the  defendant  with  the  one  whose  negli- 
gence caused  his  Injury;  and,  also,  that  the 
evidence  regarding  the  defective  brake  was 
insufficient  to  charge  the  defendant  with  neg- 
ligence. A  motion  for  a  new  trial,  on  the 
ground  that  the  decision  was  against  the  law 
and  the  evidence,  was  denied,  and  the  case 
Is  now  before  this  court  upon  the  plaintiff's 
bill  of  exceptions,  which  raises  the  follow- 
ing questions:  (1)  Was  the  plaintiff  a  passen- 
ger or  a  fellow  servant?  (2)  Has  the  plain- 
tiff made  out  a  prima  facie  case  of  negli- 
gence? (3)  Was  the  plaintiff,  as  a  matter 
of  law,  guilty  of  contributory  negligence? 
(4)  Was  the  evidence  that  the  brake  did  not 


work  sufficient  In  Itself  to  carry  the  case  to 
the  Jury? 

1.  'The  general  rule  Is  that  every  one  on 
the  passenger  train*  of  a  railroad  company 
and  there  for  the  purpose  of  carriage  with 
the  consent  express  or  implied,  of  the  com- 
pany, is  presumptively  a  passenger."  Elliott 
Railroads,  §  1578.  "As  to  whether  an  em- 
ploye riding  on  a  train  is  a  passenger  there 
is  some  conflict,  but  the  rule  seems  to  be 
that  if  he  Is  being  carried  to  and  from  his 
working  place  he  is  not  a  passenger,  but  If 
he  is  carried  for  bis  own  convenience  or  busi- 
ness he  is  a  passenger."  Id.  But  the  same 
author,  in  the  same  section,  also  states: 
"Persons  who  pay  a  consideration  for  pas- 
sage, no  matter  In  what  form,  are  generally 
regarded  as  passengers."  In  the  case  at  bar, 
tbe  plaintiff  earned  14  tickets,  as  well  as 
$8,  per  week,  and  the  fact  that  tbe  tickets 
were  purchased  by  work,  instead  of  cash,  Is 
unimportant  The  fact  that  they  were 
bought,  and  not  given  to  him,  is  Important 
because  such  a  ticket  paid  for  his  passage 
home  In  tbe  car  In  which  he  was  riding  at 
the  time  of  the  collision;  and  the  fact  that 
his  passage  was  so  paid  after  his  day's  work 
was  fully  completed  made  him  a  passenger 
after  his  employment  had  ceased  for  that 
day.  He  had  left  Baker's  crossing  and  the 
flag  and  lights  and  other  Instruments  with 
which  he  bad  guarded  It,  and  there  was  no 
way  in  which,  during  his  ride  to  Lake- 
wood,  he  could  continue  his  employment  of 
flagman  at  the  crossing  tbey  had  left.  He 
could  not  take  It  or  its  responsibilities  with 
him,  nor  was  there  any  way  In  which  he 
could  render  service  there  while  he  was 
traveling  away  from  It.  There  are  two  con- 
spicuous features  noticeable  In  the  plaintiff's 
case:  His  place  of  labor  was  fixed,  and  his 
transportation  was  earned.  The  distinction 
between  cases  of  gratuitous  carriage  and 
those  In  which  transportation  has  been  paid 
for  In  any  manner  has  been  clearly  recogniz- 
ed, with  the  result  that  generally  the  per- 
sons carried  In  the  latter  have  been  held  to 
be  passengers,  while  those  transported  in 
tbe  former  have  not  As  was  said  by  Ster- 
rett  J-.  in  McNulty  v.  Penna.  R.  Co.,  182 
Pa.  479,  483,  38  Atl.  524,  625,  38  L.  R.  A 
376,  61  Am.  St.  Rep.  721:  "In  the  case  at 
bar,  the  transportation  from  and  to  his 
home  to  which  the  deceased,  McNulty,  was 
entitled,  was  not  In  any  sense  a  service  or 
connected  with  any  service  that  he  was  ren- 
dering to  the  defendant  company,  but  It  was 
a  service  which  the  latter  by  the  terms  of 
its  contract  was  required  to  render  to  him. 
He  was  under  no  obligation  to  ride  on  the 
cars,  but  there  was  an  obligation  on  the  part 
of  the  company  to  afford  him  an  opportunity 
of  doing  so,  if  he  saw  fit  to  avail  himself 
of  It;  and  when  he  exercised  the  right  to 
which  he  was  thus  entitled,  and  entered  the 
car  for  the  sole  purpose  of  being  transported 
to  .Bristol,  he  was  a  passenger  in  the  full 
sense  of  the  word,  and  not  an  employe  of  the 
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defendant.  Before  he  did  so,  his  day's  serv- 
ice to  the  company  was  fully  completed,  and 
he  had  earned  the  $1.20,  together  with  the 
right  of  transportation  to  Bristol."  This  case 
sustains  the  case  of  O'Donnell  v.  Railroad 
Co.,  59  Pa.  239,  98  Am.  Dec.  336,  In  which  the 
court  says:  "The  work  of  the  plaintiff  was 
wholly  at  the  bridge.  •  •  •  At  the  time 
of  the  accident  he  had  finished  his  day's 
work,  and  was  10  or  12  miles  from  the 
bridge  on  his  way  home.  Under  these  cir- 
cumstances, the  court  below  instructed  the 
Jury  that  the  plaintiff  was  traveling  as  a 
passenger,  and  not  in  the  capacity  of  a  serv- 
ant •  *  •  He  was  not  hired  to  pursue 
his  business  on  the  train,  but  was  carried 
in  consideration  of  a  reduction  In  the  price 
of  his  wages.  When  his  day's  work  was 
performed,  he  was  no  longer  in  the  service 
of  the  company,  but  was  free  to  go  or  stay, 
and  when  be  traveled  in  effect  paid  his  fare 
out  of  his  wages."  This  case  was  criticised 
in  Vick  v.  N.  Y.  a  &  H.  R.  R.  Co.,  95  N.  Y. 
287,  47  Am.  Rep.  36,  as  follows :  "Of  a  con- 
trary import  is  the  case  of  O'Donnell  r.  A.  V. 
B.  R.  Co.,  69  Pa.  239,i  which  is  In  conflict 
with  the  rule  which  obtains  in  this  state,  and 
is  not  sound  law."  But  referring  to  these 
decisions,  Labatt,  on  Master  &  Servant  (sec- 
tion 642e,  vol.  2,  pp.  1833,  1834),  comments  as 
follows:  "The  differentiating  factors  relied 
on  by  the  court"  in  the  O'Donnell  Case  "were 
that  the  deduction  from  his  wages  made  him 
a  paying  passenger;  that  his  duties  had  been 
completed  before  he  boarded  the  train ;  and 
that  he  was  not  carried  merely  for  the  con- 
venience of  his  employers,  and  without  any 
contract  of  carriage.  This  ruling  embodies, 
as  the  present  writer  ventures  to  think,  a 
doctrine  which  is  more  In  harmony  with  the 
common-law  conception  of  the  effects  of  the 
existence  or  absence  of  a  specific  considera- 
tion for  the  transportation  than  a  New  York 
Case  [Vick  v.  Railroad  Co.,  supra],  In  which 
substantially  the  same  facts  were  presented, 
and  in  which  the  Pennsylvania  doctrine  was 
expressly  disapproved.  The  hypothesis  that 
a  servant  who  submits  to  a  reduction  of  his 
wages  in  consideration  of  being  carried  ac- 
quires no  additional  rights,  as  compared  with 
a  servant  whose  right  to  be  carried  cannot 
be  put  higher  than  a  mere  'permissive  priv- 
ilege' seems  to  be  quite  anomalous.  Whether 
in  any  particular  instance  a  special  bargain 
has  been  made  which  exempts  the  servant 
from  the  operation  of  the  doctrine  of  com- 
mon employment  must  be  determined  with 
reference  to  the  terms  of  the  contract"  In 
the  case  of  Dickinson  v.  West  End  Railway, 
177  Mass.  365,  368,  59  N.  B.  60,  52  L.  R.  A. 
326,  83  Am.  St  Bep.  284,  the  court  used 
the  following  language:  "At  the  time  of  the 
accident  be  did  not  stand  In  the  relation  of 
a  servant  to  the  defendant  His  time  was 
bis  own,  and  he  owed  the  defendant  no  du- 
ties until  the  time  arrived  for  resuming  his 
work.  It  was  no  part  of  his  duty  to  the  de- 
fendant, m  a  servant  to  take  the  car  on 
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which  he  was  riding  and  go  to  a  particular 
place  for  his  dinner.  He  might  go  where 
he  pleased  and  when  he  pleased  during  the 
interval  before  coming  back  to  his  work. 
This  case  is  different  in  this  particular  from 
cases  in  which  the  plaintiff  was  riding  in 
the  line  of  his  duty  in  the  course  of  his  em- 
ployment *  *  *  His  rights  were  the  same 
as  if,  after  finishing  his  day's  service,  he  had 
taken  a  car  In  the  evening  to  visit  a  friend, 
or  to  do  any  business  of  bis  own.  The  fact 
that  he  had  been  in  the  defendant's  service 
during  the  day  would  not  make  him  a  fellow 
servant  with  the  motorman."  It  has  even 
been  said  that:  "The  weight  of  authority 
and  of  sound  policy,  we  think,  is  that  where 
a  servant  performs  all  his  work  at  a  fixed 
place,  and  the  master,  either  by  custom  or  as 
a  gratuity,  carries  him  to  and  from  his  work, 
the  servant  doing  no  service  for  the  mas- 
ter on  the  train,  he  is  to  be  treated  as  a 
passenger."  Transit  Co.  v.  Venable,  105 
Tenn.  460,  469,  58  S.  W.  861,*  and  cases  cited. 
The  defendant  argues  that  the  cases  of  Ion- 
none  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  21  R.  I. 
452,  44  Atl.  592,  46  L.  R  A.  730,  79  Am.  St. 
Rep.  812,  and  Shannon  v.  U.  B.  B.  Co.,  27 
R.  I.  475,  63  Atl.  488,  control  the  case  at  bar. 
The  difference  between  gratuitous  carriage 
and  transportation  which  has  been  earned  or 
paid  for  was  clearly  pointed  out  In  the  Ion- 
none  Case,  which  was  one  of  gratuitous 
carriage,  and  was  decided  upon  that  very 
ground;  while  the  Shannon  Case  was  one 
In  which  the  plaintiff  was  Injured  while  be- 
ing carried  from  place  to  place  In  the  course 
of  his  employment  for  the  convenience  of  the 
employer.  They  are  therefore  clearly  distin- 
guishable from  the  present  case.  The  plain- 
tiff offered  testimony  that  should  have  been 
submitted  to  the  Jury  for  consideration  un- 
der proper  instructions.  The  court  therefore 
erred  in  granting  the  defendant's  motion  for 
a  nonsuit.  The  plaintiff  did  make  out  a 
prima  facie  case  of  negligence,  by  proof  that 
he  was  a  passenger  In  a  car  of  the  defendant 
which  collided  with  another  of  its  cars  In 
the  circumstances  In  which  the  collision  oe» 
curred,  as  previously  narrated.  There  was 
nothing  in  the  testimony  presented  that  In- 
dicated that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

2.  By  the  fourth  question  we  understand 
the  plaintiff  to  inquire,  assuming  all  bis  oth- 
er intentions  to  have  been  decided  adverse- 
ly, whether  he  still  has  a  case  to  go  to  the 
Jury  on  the  evidence  that  the  brake  did  not 
work.  In  view  of  the  conclusion  we  have 
already  reached,  It  becomes  unnecessary  to 
answer  this  question.  Nevertheless,  it  is 
proper  to  say  that  the  evidence  of  an  ineffi- 
cient brake  is  coupled  with  evidence  that  the 
motorman  made  no  attempt  to  have  It  rem- 
edied, or  to  obtain  another  car,  although  he 
passed  the  car  barn  several  times  after  he 
discovered  the  defective  condition  of  the 
brake.  This  would  Indicate  negligence  on  the 
part  of  the  motorman,  a  tact  available  to 
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the  plaintiff  If  a  passenger,  but  not  If  a  fel- 
low servant 

The  plaintiff's  exceptions  are  therefore  sus- 
tained, and  the  case  is  remanded  to  the  su- 
perior court  for  a  new  trial. 


08  R.  I.  280) 


In  re  WOOD  et  al. 


(Supreme   Court   of   Rhode   Island.     May  13, 
1907.) 

Wills— Construction— Absolute  Gist. 

A  testatrix  gave  the  residue  of  her  estate 
te  her  husband,  "he  to  have  the  full  use  and 
benefit  thereof  unconditionally.  After  him, 
should  any  remain,  I  give  the  same  to"  persons 
designated.  Held,  that  the  husband  took  the 
fee ;  the  gift  over  being  void  because  repugnant 
to  the  gift  to  the  husband. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  Sf  1340-1350.] 

Petition  under  Court  and  Practice  Act  of 
1906,  {  328,  for  the  construction  of  the  will  of 
Eunice  B.  Wood,  deceased,  by  Henry  P.  Wood 
and  others.    Will  construed. 

Argued  before  DOUGLAS,  a  X,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Samuel  W.  K,  Allen,  for  parties. 

DOUGLAS,  C.  J.  This  is  a  petition  brought 
under  section  323  of  the  court  and  practice 
act  of  1905,  In  which  all  the  parties  inter- 
ested in  the  estate  of  Eunice  B.  Wood,  late  of 
Warwick,  in  the  county  of  Kent,  deceased, 
concur  In  requesting  the  construction  of  the 
will  of  said  Eunice  B.  Wood,  which  has  been 
admitted  to  probate  by-  the  probate  court  of 
said  Warwick.  The  clause  In  regard  to  which 
doubts  have  arisen  is  as  follows:  "AH  the 
rest  residue,  and  remainder  of  my  estate,  ei- 
ther real,  personal,  or  mixed,  I  give  to  my 
dear  husband,  Henry  P.  Wood,  he  to  have  the 
full  use  and  benefit  thereof  unconditionally. 
After  blm,  should  any  remain,  I  glye  the  same 
to  my  sister,  Clara  N.  Crombe,  one-half,  and 
to  my  sisters  Hannah  N.  Partelo  and  Phoebe 
R.  Partelo,  the  balance,  share  and  share 
alike." 

The  opinion  of  the  court  is  that  the  first 
sentence  of  this  clause  gave  to  Henry  P. 
Wood  the  rest  residue,  and  remainder  of  the 
estate  of  the  testatrix  In  fee  simple  absolute, 
and  that  the  second  sentence  of  said  clause  Is 
void  for  repugnancy.  It  seems  to  us  that  the 
testatrix  Intended  to  give  to  her  husband 
such  absolute  control  over  the  estate  as  is  in- 
consistent with  the  limitations  of  any  less  es- 
tate than  a  fee.  The  "use"  of  the  estate 
might  be  enjoyed  by  a  life  tenant;  but  the 
full  "benefit"  thereof  could  not  be  taken  "un- 
conditionally" without  power  to  sell  or  to 
convey  by  will.  The  words  in  the  second  sen- 
tence, "after  him,  should  any  remain,"  indi- 
cate a  desire  that  if  Mr.  Wood  should  not 
dispose  in  his  lifetime  of  tbe  whole  estate,  the 
residue  left  by  him  should  go  to  the  benefici- 
aries named;  but  this  is  not  consistent  with 


the  testamentary  power  which  Is  given  to 
him,  as  it  seems  to  us,  by  necessary  implica- 
tion. This  particular  intent  of  the  testatrix 
must  yield  to  her  general  intent  as  expressed 
In  the  first  sentence.  Bullock  v.  Waterman, 
etc.,  Society,  5  R.  I.  273. 

In  Pierce  v.  Simmons,  16  R.  I.  689,  19  Atl. 
242,  where  very  similar  provisions  in  a  will 
were  construed  by  this  court,  it  was  doubted 
whether  the  second  provision,  attempting  to 
dispose  of  "whatever  shall  or  may  remain," 
following  a  devise  which  by  Itself  conveyed 
an  estate  In  fee  simple,  was  not  repugnant  to 
the  first  devise.  The  words  of  the  gift  to  Mr. 
Wood  in  the  will  now  under  consideration  are 
much  more  comprehensive  than  those  con- 
strued in  Pierce  v.  Simmons,  and  the  conflict 
between  the  two  gifts  here  seems  to  us  to  be 
clear. 

(23  R.  I.  OT> 

MUNICIPAL  COURT  OF  CITY  OF  PROVI- 
DENCE v.  KIRBY. 

(Supreme  Court  of   Rhode   Island.     May   13. 
1907.) 

1.  Appeal— (Discretion    o*   Trial    Court— 
Examination  or  Witnesses. 

The  qualifications  of  a  person  to  testify 
as  an  expert  witness  are  for  the  trial  court  as 
a  question  of  fact,  and  an  exception  to  its  de- 
cision will  not  be  sustained  unless  it  is  clearly 
shown  to  be  founded  on  an  error  of  law  or 
grossly  wrong  on  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  3852.] 

2.  Evidence—  Comparison   of  HANDWRrriNQ 
— Experts— Competency. 

Under  Court  and  Practice  Act  of  1905, 
§  399,  providing  that  comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  satis- 
faction of  the  judge  to  be  genuine  shall  be  per- 
mitted to  be  made  by  witnesses,  etc.,  a  wit- 
ness may  testify  to  the  genuineness  of  a  per- 
son's signature  from  a  comparison  of  the  dis- 
puted writing  with  writing  proved  to  have 
been  written  by  such  person,  though  the  witness 
has  no  previous  acquaintance  with  the  person's 
handwriting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  2383-2389.] 

3.  Same— Conclusiveness   of   Evidence   on 
Party  Introducing  It. 

Where,  in  an  action  on  a  bond,  the  issue 
was  whether  defendant  signed  the  bond,  plain- 
tiff was  entitled  to  offer  any  legal  evidence 
that  defendant  signed  it,  though  the  same  con- 
tradicted the  testimony  of  defendant  called  as 
a  witness  by  plaintiff. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §§  2440,  2441;  vol.  50,  Wit- 
nesses, g  1097.] 

Action  of  debt  on  bond  by  the  municipal 
court  of  the  city  of  Providence  against  Isaac 
KIrby.  There  was  a  verdict  for  plaintiff,  and 
defendant  brings  exceptions.  Exceptions  over- 
ruled, and  cause  remanded  for  Judgment  on 
verdict 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK* 
HURST,  JJ. 

Thomas  J.  Flynn,  for  plaintiff.  Stephen  J. 
Casey,  for  defendant. 
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DOUGLAS,  C.  J.  This  is  an  action  of  debt 
on  a  bond  purporting  to  have  been  made  by 
John  M.  Brennan,  guardian  of  Julia  Donahue, 
with  Ellen  E.  Brennan  and  Isaac  Klrby  as 
sureties.  Isaac  Klrby,  being  called  aB  a  wit- 
ness by  the  plaintiff,  denied  that  he  had  sign- 
ed the  bond.  Thereupon  the  plaintiff  produc- 
ed certain  signatures  which  were  admitted 
by  defendant's  counsel  to  hare  been  made  by 
the  said  Klrby,  and  called  one  Henry  W. 
Small,  who,  after  examination  as  to  his 
qualifications,  was  allowed  to  testify  as  an 
expert  in  handwriting.  *  To  the  testimony  of 
this  witness  the  defendant  excepted,  and  now 
urges  his  exception  in  this  court.  His  bill 
contains  also  an  exception  to  the  admission 
of  the  evidence  of  another  witness,  but  the 
record  shows  that  this  evidence  was  rejected 
by  the  superior  court  The  defendant's  ob- 
jections to  the  evidence  of  Small  are  that 
the  witness  was  not  qualified  as  an  expert; 
that  the  disputed  signature  could  not  legally 
be  proved  by  a  comparison  with  genuine  sig- 
natures ;  that  the  plaintiff  was  bound  by  the 
denial  of  the  defendant,  whom  he  called,  and 
should  not  have  been  allowed  to  introduce 
other  evidence  to  contradict  him. 

The  qualifications  of  a  person  presented 
as  an  expert  witness  are  for  the  court  to  pass 
upon  as  a  question  of  fact,  and  exception  to 
the  decision  of  the  court  upon  that  question 
will  not  be  sustained  unless  it  is  clearly 
shown  to  be  founded  on  some  error  in  mat- 
ter of  law,  or  grossly  wrong  upon  the  evi- 
dence. Rogers,  Expert  Testimony,  |  22,  and 
cases  cited.  No  such  error  is  here  presented. 
The  witness  was  fully  cross-examined  as  to 
his  qualifications,  and  his  answers  show  him 
to  have  been  competent  His  opinion,  with 
the  reasons  for  it  were  clearly  presented  to 
the  jury,  and  the  court  Instructed  them  that 
they  were  not  to  be  controlled  by  it  but  to 
decide  the  issue  upon  the  weight  of  the  evi- 
dence. Previous  acquaintance  with  the  per- 
son's handwriting,  which  was  held  to  be  a 
necessary  qualification  of  a  witness  called  to 
prove  a  disputed  signature  In  Kinney  v. 
Flynn,  2  R.  I.  819,  Is  not  now  essential  under 
our  statute.  It  is  provided  by  the  court  and 
practice  act  of  1905  as  follows:  "Sec.  399. 
Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the 
Judge  to  be  genuine  shall  be  permitted  to  be 
made  by  witnesses;  and  such  writings,  and 
the  evidence  of  witnesses  respecting  the  same, 
may  be  submitted  to  the  court  and  Jury  as 
evidence  of  the  genuineness,  or  otherwise,  of 
the  writing  in  dispute." 

Neither  was  there  error  in  the  admission 
of  evidence  to  prove  the  signature  after  the 
defendant  called  by  the  plaintiff,  had  denied 
its  genuineness.  The  rule  that  a  party  may 
not  impeach  his  own  witness  does  not  apply 
to  such  a  case  as  this.  17  Oyc.  816,  note  46 ; 
Schmidt  v.  Durnam,  50  Minn.  96,  52  N.  W. 
277;  Malr  v.  Culy.  10  U.  C.  Q.  B.  821;  Uni- 
versal Bag  Co.  v.  B'ensley,  18  N.  Y.  Misc.  Rep. 
408,  411,  42  N.  Y.   Supp.  776;    Newman  v. 


Clapp,  20  N.  Y.  Misc.  Rep.  68,  44  N.  Y.  Supp. 
439 ;  Warren  v.  Gabriel,  51  Ala.  235.  In  Beck- 
er v.  Koch,  104  N.  Y.  394,  401,  10  N.  E.  701, 
703  (58  Am.  Rep.  515),  the  court  say:  "Some- 
times rather  loose  language  has  been  indulg- 
ed In  to  the  general  effect  that  a  party  cannot 
impeach  his  own  witness;  but  when  an  ex- 
amination Is  made  as  to  the  limits  of  the 
rule,  the  result  will  be  found  to  be  that  it 
(ftily  prohibits  this  impeachment  in  three 
cases,  viz.:  (1)  The  calling  of  witnesses  to 
Impeach  the  general  character  of  the  witness ; 
(2)  the  proof  of  prior  contradictory  state- 
ments by  him ;  and  (8)  a  contradiction  of  the 
witness  by  another  where  the  only  effect  is 
to  impeach  and  not  to  give  any  material  evi- 
dence upon  any  issue  in  the  case"— citing 
New  York  cases  and  2  Starkie  on  Ev.  (9  Am. 
Ed.)  244-250;  2  Phil,  on  Ev.  (a  &  H.  and 
Ed.  Notes)  marg.  pp.  981,  982,  983  and  note 
602 ;  1  Green,  on  Ev.  §  442.  After  comment- 
ing on  the  three  classes  of  cases  where  Im- 
peachment Is  forbidden,  the  court  continues: 
"All  the  cases  concur  in  the  right  of  a  party 
to  contradict  his  own  witness  to  prove  a  fact 
(material  to  the  issue)  to  be  otherwise  than 
as  sworn  to  by  him,  even  when  the  necessary 
effect  is  to  impeach  him." 

Many  courts  bold  that  a  party  may  impeach 
his  adversary  whom  he  calls  as  a  witness  by 
evidence  of  contradictory  statements  made  by 
him.  Miller  v.  Cook,  127  Ind.  339,  26  N.  E, 
1072,  Thomas  v.  McDaneld,  88  Iowa,  374,  55 
N.  W.  499,  Griffis  v.  Whltson,  8  Kan.  App. 
437,  43  Pac  813,  Glbbs  v.  LInabury,  22  Mich. 
479,  7  Am.  Rep.  675,  and  Pickard  v.  Collins, 
23  Barb.  (N.  Y.)  444,  allow  the  admission  of 
such  evidence.  In  New  York,  under  Code 
Civ.  Proc.  |  838,  such  contradictory  state- 
ments are  held  to  be  admissible.  Kelly  v. 
Jay,  79  Hun,  535,  29  N.  Y.  Supp.  933. 

In  the  case  at  bar  the  sole  issue  was  wheth- 
er the  defendant  signed  the  bond.  Hence, 
tinder  all  the  authorities,  any  legal  evidence 
of  that  fact  was  admissible,  although  the  de- 
fendant had  been  called  by  the  plaintiff  and 
had  denied  it 

The  defendant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  judgment  upon  the  verdict 

{M  R.  I.  289) 

TABER  v.  NEW  YORK,  P.  &  B.  R,  CO. 

In  re  CLAIM  OF  TIFFANY. 

(Supreme  Court  of  Rhode  Island.     March  8, 
1907.) 

1.  Railkoads— Right  to  Use  Highway— Ex- 
tent OF  INTEBEST. 

The  right  of  a  railroad  to  pass  along  a 
highway  does  not  include  the  right  to  the  ex- 
clusive use  of  part  of  the  street  as  a  location 
of  its  tracks. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  §§  195-208.] 

2.  Sake. 

A  railroad  company  was  given  authority  by 
the  General  Assembly  to  widen,  construct  and 
use  its  old  roadbed  in  the  city  of  Providence, 
and  to  extend  it  across  and  through  certain 
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streets.  The  railroad  not  only  laid  its  tracks  in 
the  street,  but  located  its  railroad  in  a  40-foot 
strip  in  the  center  of  the  street.  Held,  that 
it  had  no  right  to  the  exclusive  use  of  the  strip. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  195-203.] 

3.  Eminent  Domain  —  Compensation— Loca- 
tion of  Railroad  in  Stbeet. 

Where  the  fee  to  the  center  of  a  city  street 
was  in  an  abutting  owner,  the  location  of  a  rail- 
road right  of  way  in  the  street  waB  a  taking  of 
his  property,  for  which  just  compensation  mult 
be  made. 

[Ed.  Note. — Por  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  g  218.] 

4.  Same— Land  Taken  fob  Railroad  Right 
of  Wat. 

Where  a  railroad  located  its  right  of  way  in 
a  street,  the  fee  to  the  center  of  which  be- 
longed to  an  abutting  owner,  he  was  entitled  to 
recover  the  value  of  the  land  covered  by  the 
railroad  location  at  the  time  of  the  location, 
subject  to  the  easement  of  the  public  highway, 
and  damages  to  the  remainder  of  the  tract  by 
reason  of  the  taking  of  a  part  for  railroad  pur- 
poses. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  18,  Eminent  Domain,  §  348.] 

5.  Same— Damage  to  Tide-Flowed  Land. 

Where  a  railroad  located  its  right  of  way  in 
a  street  the  fee  to  the  center  of  which  was  in 
an  abutting  owner,  he  was  not  entitled  to  re- 
cover damages  caused  to  tide-flowed  land  adjoin- 
ing his  upland  on  the  street,  since  the  title  to 
the  tide-flowed  land  was  in  the  state,  but  the 
damage  might  properly  be  considered  in  arriv- 
ing at  the  value  of  the  upland  itself. 

6.  Same— Special  Benefits— Deduction. 

In  arriving  at  the  damage  to  the  land  not 
taken  by  a  railroad  locating  in  a  street,'  any 
special  benefits  shown  to  have  accrued  to  the 
land  from  the  location  of  the  railroad  should 
be  deducted  from  the  special  damages. 

[Ed.  Note. — Por  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  390-393.] 

7.  Same— Absence  of  Statutory  Provisions 
fob  Compensation— Constitutional  Pro- 
visions. 

The  charter  of  a  railroad  under  which  a 
location  of  its  road  was  made  did  not  provide 
a  method  for  computing  damages  occasioned 
thereby.  Held,  that  they  must  be  determined  by 
the  construction  given  Const,  art.  1,  8  16,  pro- 
viding for  compensation  when  private  property 
ib  taken  for  public  uses. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  18,  Eminent  Domain,  §  326.] 

8.  Same— Measure  of  Damages. 

Under  such  circumstances,  the  owner  must 
receive  for  the  land  taken  the,  value  of  the  laud, 
and  the  fact  of  damage  to  the  remainder  must 
be  determined  by  offsetting  the  special  benefits 
against  the  special  damages.  If  the  damage  is 
in  excess  of  the  benefits,  the  excess  is  the 
amount  of  damage  to  the  remainder.  If  the 
benefits  equal  or  exceed  the  damage,  the  re- 
mainder has  not  been  damaged. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §f  390-393.] 

9.  Same— Evidence— Materiality. 

In  an  action  for  compensation  for  land 
taken  and  damaged  by  a  railroad,. it  was  error 
to  allow  a  witness  to  state  what  special  benefit 
land  he  owned  was  going  to  receive  from  having 
the  railroad  built ;  that  fact  being  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  g  543.] 

10.  Evidence  —  Opinions  —  Hypothetical 
Questions. 

In  an  action  for  compensation  for  land 
taken  and  damaged  by  a  railroad,  it  was  error 


not  to  allow  a  witness  to  give  his  opinion  as 
to  whether  the  railroad  would  be  a  benefit  un- 
der certain  future  conditions  as  to  the  use  of 
the  land,  which  were  not  impossible. 

11.  Same  —  Invading  Province  of  Jury  — 
Damages. 

In  an  action  for  compensation  for  land 
taken  and  damaged  by  a  railroad,  it  was  error 
to  permit  a  witness  to  state  the  effect  of  build- 
ing the  railroad  on  abutting  property,  bo  far  as 
the  net  resnlt  was  obtained  by  deducting  the 
special  damage  from  the  special  benefits,  or  vice 
versa,  since  that  question  was  for  the  jury  under 
instructions  as  to  what  would  constitute  special 
damage  and  special  benefits. 

12.  Witnesses — Cross-examination — Ques- 
tions. 

In  an  action  for  compensation  for  land 
taken  and  damaged  by  a  railroad,  where  a  wit- 
ness had  stated  that,  having  a  railroad  in  the 
street,  abutting  owners  could  naturally  get  spur 
tracks  for  their  manufacturing  concerns  by  ask- 
ing for  them,  it  was  error  not  to  allow  him  on 
cross-examination  to  answer  the  question,  "They 
always  get  spur  tracks,  do  they,  when  they  ask 
for  them?" 

13.  Trial— I nstbuctions— Requests— Refus- 
al of  Charge. 

It  was  not  error  to  refuse  a  charge  which 
was  a  repetition  of  one  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  651-659.] 

14.  Eminent  Domain  —  Damages  —  Instruc- 
tions. 

In  an  action  for  compensation  for  land 
taken  and  damaged  by  a  railroad,  It  was  not 
error  to  refuse  a  charge  that,  in  computing  the 
claimant's  damages,  all  doubts  as  to  the  amount 
of  the  damages  were  to  be  resolved  in  favor  of 
the  claimant. 

15.  Trial  —  Instruction  Assuming  Matter 
Not  Proved. 

In  an  action  for  compensation  for  land 
taken  and  damaged  by  a  railroad,  a  charge  "that 
the  *  *  •  right  which  the  abutting  owners 
*  *  *  had  to  put  a  spur  track  in  there  is  a 
special  benefit,  •  *  •  and  it  is  a  benefit  for 
which  you  should  allow  the  railroad  whatever 
it  is  worth,"  was  erroneous,  as  assuming  that 
the  abutting  owners  had  a  right  to  put  in  a 
spur  track. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  420-435.] 

Petition  by  Henry  M.  Taber  for  the  ap- 
pointment of  commissioners  to  estimate  dam- 
ages caused  by  the  location  of  the  New  York, 
Providence  &  Boston  Railroad  Company. 
There  was  an  appeal  from  the  award  by 
claimant  James  Tiffany,  and  upon  trial  of 
his  claim  by  a  jury  he  was  awarded  no 
damages.  From  an  order  denying  a  new 
trial,  he  excepts.   Remanded  for  a  new  trial. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

William  A  Morgan,  for  claimant  Tiffany. 
Lewis  A.  Waterman,  for  respondent  rail- 
road company. 

JOHNSON,  J.  By  an  act  passed  at  the 
May  session  of  the  General  Assembly,  18S8 
(Laws  1888-89,  p.  91),  permission  was  given 
to  the  defendant  railroad  company,  among 
other  things,  "to  widen,  construct,  and  use 
Its  old  roadbed  In  the  city  of  Providence,  and 
to  extend  the  same  across  Henderson  street 
through  Allen's  avenue,  so  called,  and  la  the 
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same  direction,  until  It  comes  to  Eddy  street" 
An  amendment  to  this  act,  passed  at  the  Jan- 
nary  session,  1891,  merely  extended  the  time 
in  which  the  railroad  company  might  file  its 
location  In  the  court  of  common  pleas.  On 
the  22d  day  of  July,  1891,  the  railroad  com- 
pany located  Its  railroad  in  Allen's  avenue, 
in  pursuance  of  the  authority  given  It  by 
said  acts,  and  filed  Its  report  and  a  plat  of 
its  said  location  in  the  court  of  common 
pleas  in  Providence.  May  15,  1890,  It  filed  In 
the  common  pleas  division  of  the  Supreme 
Court  an  abandonment  of  a  portion  of  Its 
said  location,  retaining  a  strip  40  feet  wide 
in  the  center  of  Allen's  avenue.  On  Feb- 
ruary 14,  1896,  the  petitioner  filed  his  pe- 
tition, in  said  common  pleas  division,  that 
commissioners  be  appointed  to  estimate  dam- 
ages caused  by  said  location.  After  numer- 
ous hearings,  and  an  amendment  of  the  peti- 
tion, the  same  was  granted,  and  three  com- 
missioners were  appointed  by  the  court  to 
estimate  damages.  At  the  time  of  said  loca- 
tion, and  up  to  the  present  time,  the  claim- 
ant, Tiffany,  owned  a  tract  of  land,  consist- 
ing of  a  large  number  of  lots  on  the  Allen 
plat,  extending  from  Allen's  avenue  out  to 
the  harbor  line,  and  said  Allen's  avenue  was 
a  part  of  said  plat.  The  claimant  duly  filed 
and  proved  his  claim  for  damages  by  reason 
of  said  location,  before  said  commissioners, 
and  in  their  report,  filed  in  said  common  pleas 
division  December  27,  1900,  said  Tiffany  was 
awarded  the  sum  of  $2,718.  From  this  award 
Tiffany  appealed,  and  his  claim  for  damages 
was  thereafterwards  tried  to  a  Jury.  Upon 
such  jury  trial  no  damages  whatever  were 
awarded  said  claimant  After  verdict  the 
claimant  moved  that  a  new  trial  be  granted 
him,  which  motion  was  denied,  and  he  duly 
excepted  thereto.  He  then  filed  his  bill  of 
exceptions  to  the  rulings  of  the  trial  Judge 
and  to  his  denial  of  said  motion,  and  the 
case  Is  now  before  us  on  said  exceptions. 

The  exceptions  raise  the  following  ques- 
tions: (1)  Is  the  railroad  company  entitled 
to  occupy  Its  said  location  40  feet  In  width 
In  Allen's  avenue,  to  the  exclusion  of  the  pub- 
lic? (2)  Is  the  claimant  Tiffany,  entitled  to 
damages  for  the  taking  by  the  railroad  com- 
pany of  his  land  in  said  Allen's  avenue?  (3) 
Is  said  claimant  entitled  to  damages,  caused 
by  the  location  of  said  railroad,  to  his  land 
east  of  and  abutting  on  said  Allen's  avenue, 
and  not  covered  by  tide  water?  (4)  Is  said 
claimant  entitled  to  damages,  caused  by  said 
location,  to  tide-flowed  lands  adjoining  his 
upland  on  said  Allen's  avenue?  (5)  If  the 
claimant  is  entitled  to  damages  by  reason  of 
said  location,  are  benefits  from  said  location 
which  are  general  to  all  abutters  on  said  Al- 
len's avenue  to  be  deducted  from  his  dam- 
ages? 

l.-We  think  the  first  question  must  be  an- 
swered In  the  negative.  At  the  time  of  the 
location  of  the  railroad  Allen's  avenue  was  a 
public  highway.  The  act  authorizing  the 
extension  of  the  railroad  through  said  avenue 


provided:  "Sec.  2.  Said  railroad  company 
shall  not  lay  any  rails  in  any  of  the  streets 
in  the  city  of  Providence  without  the  permis- 
sion of  the  city  council  of  said  city,  and  upon 
such  terms  and  conditions  as  It  may  pre- 
scribe." A  public  highway  cannot  be  con- 
demned for  railroad  purposes  without  ex- 
press legislative  authority;  and,  when  the 
consent  of  the  municipality  in  which  the  high- 
way Is  situated  Is  required  by  the  act  grant- 
ing the  authority,  It  is  a  condition  precedent 
to  any  valid  right  to  use  the  street  GHy  of 
Philadelphia  v.  River  Front  R.  Co.,  173  Pa. 
334,  34  Atl.  60;  Appeal  of  Pittsburgh,  etc., 
R.  Co.,  1  Penny.  (Pa.)  449;  West  Jersey  Trac- 
tion Co.  v.  Camden  Horse  R.  Co.,  63  N.  J.  Eq. 
163,  35  Atl.  49.  The  right  of  a  railroad  to 
cross  or  pass  along  a  highway  does  not  in- 
clude the  right  to  build  permanent  structures 
upon  it  (other  than  Its  tracks  at  the  grade 
of  the  street),  or  to  use  It  for  a  freightyard,  or 
any  exclusive  purpose,  but  It  is  limited  to  a 
reasonable  use  by  crossing,  passing,  and  re- 
passing, consistent  with  the  earlier  public 
right.  Tate  v.  Ohio,  etc.,  R.  Co.,  7  Ind.  479; 
Lackland  v.  North  Missouri  R.  Co.,  31  Mo. 
180 ;  Savannah,  etc.,  R.  Co.  v.  Shlels,  33  Oa. 
601;  Gahagan  v.  B.  &  L.  R.  Co.,  1  Allen 
(Mass.)  187,  190,  79  Am.  Dec.  724.  In  this 
case  the  court  says:  "It  was  undoubtedly 
true  that  the  defendants  could  not  lawfully 
use  the  highway  as  a  part  of  their  freight- 
yard;  that  Is  to  say,  they  had  no  right  to 
make  the  exclusive  use  of  it  which  their  own 
convenience  required,  which  they  could  make 
of  their  own  property.  But  they  could  pass 
and  repass  upon  the  highway  for  any  lawful 
purpose,  provided  they  used  it  only  to  a  rea- 
sonable extent  and  in  a  reasonable  manner, 
without  encroaching  upon  the  rights  of  others 
who  had  an  equal  right  to  use  it"  In  Gear 
v.  C.,  C.  &  D.  R.  R.  Co.,  43  Iowa,  83,  the  rail- 
road company  took  100  feet  of  land  for  a 
right  of  way.  A  part  of  this  right  of  way 
was  a  traveled  road,  if  not  a  public  highway. 
The  court  says:  "When  a  railroad  company 
lays  its  tracks  upon  a  public  highway,  it  un- 
dertakes at  Its  peril,  by  some  means,  to  put 
the  public  highway  In  as  good  condition  for 
travel  as  before.  For  its  neglect  to  do  this  it 
may  be  indicted,  and,  If  necessary  to  protect 
the  public  In  the  use  of  the  highway,  the  ob- 
struction may,  by  a  proper  order,  be  abated 
even  if  the  result  be  the  destruction  of  the 
railroad  at  the  point  where  It  obstructs  the 
public  travel." 

2.  As  to  the  second  question:  Allen's 
avenue  being  a  public  highway  at  the  time 
of  the  location  of  the  railroad,  the  company 
could  only  lay  its  rails  therein  with  the  con- 
sent of  the  city  council  of  Providence,  and 
could  not  so  use  the  street  as  to  prevent  the 
reasonable  use  of  the  same  as  such  public  high- 
way. Rut  In  addition  to  the  right  to  lay  rails 
with  such  consent  of  the  city  council,  the  com- 
pany In  this  case  has  a  location  40  feet  In 
width  along  Allen's  avenue  in  the  center  there- 
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of.  It  has  not  been  content  with  the  right  to 
iay  rails,  but  has  exercised  the  right,  under  the 
act  above  referred  to,  of  taking  said  40-foot 
strip  as  a  railroad  location.  Such  being  the 
case,  and  the  fee  to  the  center  of  the  street 
being  In  Tiffany,  It  is  a  taking  of  his  prop- 
erty for  which  just  compensation  must  be 
made.  Before  the  location  of  the  railroad 
company,  If  the  highway  had  been  abandon- 
ed, the  use  of  the  land  In  question  would 
have  reverted  to  Tiffany.  After  the  location, 
In  case  of  such  abandonment,  the  land  would 
still  be  subject  to  the  easement  of  the  rail- 
road use.  As  was  said  by  Storrs,  C  J.,  in 
Imlay  v.  Union  Branch  R.  R.  Co.,  26  Conn. 
249,  68  Am.  Dec.  392:  "No  argument  or  il- 
lustration can  strengthen  the  self-evident 
proposition  that,  when  a  railway  is  author- 
ized over  a  public  highway,  a  right  is  cre- 
ated against  the  proprietor  of  the  fee  in 
favor  of  a  person,  an  artificial  person,  to 
whom  he  before  bore  no  legal  relation  what- 
ever. It  Is  understood  that,  when  such  an 
easement  is  sought  or  bestowed,  a  new  and 
Independent  right  will  accrue  to  the  railroad 
corporation  as  against  the  owner  of  the  soil, 
and  that,  without  any  reference  to  the  exist- 
ence of  the  highway,  bis  land  will  forever 
stand  charged  with  the  accruing  servitude." 
The  claimant  is  therefore  entitled  to  compen- 
sation for  his  land  in  Allen's  avenue  covered 
by  the  railroad  location,  at  Its  value  at  the 
time  of  said  location,  not  the  value  it  would 
have  if  free  from  the  easement  of  the  public 
highway,  but  its  value  subject  to  such  ease- 
ment Evidence  therefore  as  to  the  value 
of  said  land  was  properly  admissible,  and 
the  exclusion  of  the  same  was  erroneous. 

3.  The  third  question  must  be  answered  in 
the  affirmative.  Where  the  fee  of  the  street 
is  In  the  abutting  owner,  the  measure  of 
damages  is  the  same  as  In  other  cases  where 
a  part  of  a  tract  Is  taken ;  that  is,  the  value 
of  the  land  taken,  subject  to  the  easement 
for  a  public  highway  and  damages  to  the 
remainder  of  the  tract  by  reason  of  the  tak- 
ing of  a  part  for  railroad  purposes.  Imlay 
v.  Union  Branch  R.  Co.,  supra;  Henderson 
v.  N.  Y.  C.  R.  R.  Co.,  78  N.  T.  423;  Hegar 
v.  Chicago,  etc.,  R.  Co.,  26  Wis.  624 ;  Muller 
v.  Southern  Pac.  R.  Co.,  83  Cal.  240,  23 
Pac.  265;  Lalng  v.  N.  J.  R.  Co.,  54  N.  J. 
Law,  576,  25  Atl.  409,  83  Am.  St.  Rep.  682. 

4.  In  regard  to  the  fourth  question,  wheth- 
er the  claimant  Is  entitled  to  damages  caused 
by  said  location  to  tide-flowed  land  adjoining 
bis  upland  on  said  Allen's  avenue,  it  is  evi- 
dent that  he  had  at  the  time  of  said  location 
no  title  to  said  tide-flowed  lands.  That  the 
title  to  such  lands  Is  in  the  state  has  been 
uniformly  and  repeatedly  decided  by  this 
court  Engs  v.  Peckham,  11  R.  I.  210; 
Bailey  v.  Burges,  11  R.  I.  330;  Brown  v. 
Goddard,  18  R.  I.  76;  Folsom  v.  Freeborn, 
13  R.  I.  200;  Allen  v.  Allen.  19  R.  I.  114. 
82  Atl.  166,  30  L.  R.  A.  497,  61  Am.  St 
Rep.  738;  City  of  Providence  v.  Comstock. 
27  R.  I.  537,  63  Atl.  307.    In  Engs  v.  Peck- 


ham,  supra,  the  court  held  that  the  estab- 
lishment of  a  harbor  line  operates  as  a  li- 
cense or  invitation  to  the  riparian  proprietor 
to  fill  or  wharf  out  to  that  line.  The  title 
not  being  in  the  riparian  proprietor,  he 
would  not  be  entitled  to  damages  to  such 
tide-flowed  lands  caused  by  the  location  of  a 
railroad.  The  license  to  fill  out  to  the  harbor 
line,  however,  is  an  appurtenance  to  the  up- 
land, and  may  properly  be  considered  In 
arriving  at  the  value  of  the  upland  itself; 
that  is,  the  effect  of  the  existence  of  such  li- 
cense to  fill  may  be  taken  into  account  in 
determining  the  value  of  the  upland  at  the 
time  of  the  location. 

5.  In  considering  the  fifth  question,  wheth- 
er benefits  from  said  location  which  are  gen- 
eral to  all  abutters  on  Allen's  avenue  are  to 
be  deducted  from  his  damages,  we  have  to 
say  that  the  determination  of  this  question 
depends  upon  whether  such  benefits  are 
special  or  general.  The  decisions  in  regard 
to  the  deduction  of  benefits  are  very  con- 
flicting, some  holding  that  benefits  both  gen- 
.eral  and  special  are  to  be  deducted,  and  some 
that  no  benefits  whatever  are  to  be  deducted. 
The  weight  of  authority,  however,  seems  to 
us  to  be  that  only  special  benefits  can  be  de- 
ducted. The  distinction  between  the  two 
classes  is  not  always  clear  In  the  decisions. 
We  think,  however,  that  It  is  very  well  stat- 
ed In  Roberts  v.  Brown  County,  21  Kan.  247. 
That  was  the  case  of  the  layout  and  construc- 
tion of  a  public  road,  but  the  remarks  of 
the  court  on  the  question  of  general  and  spe- 
cial damages  are  in  point  The  court  says 
(pages  251,  252):  "It  has  already  been  de- 
cided by  this  court  that  'in  the  appropriation 
of  the  right  of  way  for  a  public  road,  the 
public  has  a  right  in  the  absence  of  any 
special  statutory  or  constitutional  restric- 
tions, to  reduce  the  damages  to  be  awarded  to 
the  landowner  by  the  amount  of  benefits 
which  Inure  to  him  as  the  direct  and  special 
result  of  the  proposed  road,  but  not  by  any 
which  he  receives  in  common  with  the  rest 
of  the  public.'  •  *  •  That  Is,  the  benefits 
which  may  be  taken  Into  consideration  for 
the  purpose  of  reducing  the  damages  to  be 
awarded  to  the  landowner  are  such  as  are 
direct  and  special  as  to  him  and  his  land, 
and  not  such  as  are  received  in  common  by 
the  whole  community ;  and,  with  reference  to 
cause  and  effect  they  are  such  as  are  direct, 
certain,  and  proximate,  and  not  such  as  are 
indirect  contingent  or  remote.  It  is  true 
that  Increased  value  of  the  land  is  often 
taken  into  consideration  in  fixing  the  amount 
of  the  damages ;  but  this  is  done  only  where 
such  Increased  value  arises  from  some  di- 
rect special,  and  proximate  cause,  such  as 
the  draining  of  the  land,  or  building  bridges 
across  streams  running  through  the  land,  or 
making  some  other  valuable  Improvement  on 
or  near  the  land,  by  means  of  which  the 
owner  will  be  enabled  to  enjoy  bis  land  with 
greater  advantage."  It  is  expected  that  rail- 
roads will  be  a  benefit  to  the  public;    thnt 
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land  values  will  be  Increased  by  their  being 
built  and  operated.  It  Is  for  the  purpose  of 
benefit  to  the  public  that  they  are  created 
and  permitted  to  Invoke  the  power  of  eminent 
domain  In  obtaining  their  rights  of  way.  It 
Is  clear  that  benefits  which  are  shared  In 
general  by  the  community  or  country  along 
the  line  of  the  railroad  cannot  be  deducted 
from  the  damages.  It  is  not  so  clear  that 
benefits  to  all  the  abutting  owners  on  Allen's 
avenue  would  be  classed  as  general  benefits. 
The  mere  fact  that  a  railroad  runs  by  a 
piece  of  land  may  not  affect  its  value  at  alL 
If,  however,  the  land  is  near  a  terminus 
or  station,  or  Is  so  located  with  reference  to 
a  railroad  that  It  is  clearly  apparent  that 
great  benefit  accrues  to  It  by  reason  of  its 
being  so  located,  benefit  clearly  distinct  from 
the  benefit  which  is  enjoyed  by  the  commu- 
nity generally,  In  that  case  we  do  not  see  that 
such  benefit  Is  rendered  any  less  a  special 
benefit,  in  the  proper  sense  of  the  word,  be- 
cause it  is  not  absolutely  monopolized  by  a 
single  abutter,  but  Is  shared  with  others  In 
close  proximity  to  him  and  under  similar 
conditions.  The  question  Is  not  to  be  decided 
by  proof  of  the  fact  that  the  land  abuts  on 
Allen's  avenue,  but  by  proof  of  the  fact  that 
special  benefits,  as  above  defined,  have  ac- 
crued to  said  land  by  reason  of  the  location 
of  the  railroad  In  Allen's  avenue.  "A  bene- 
fit may  be  special  and  peculiar  to  a  tract  of 
land  of  which  a  part  Is  taken,  although  It 
accrues  to  a  number  of  tracts  In  the  vicinity, 
where  all  the  tracts  occupy  a  peculiar  situa- 
tion with  reference  to  the  improvement,  by 
reason  of  which  the  benefit  attaches."  15 
Cyc.  771.  See,  also,  Met.  West  Side  El.  R. 
Oft.  v.  Stlckney,  150  111.  362,  37  »,.  B.  1098, 
28  L.  R.  A.  773;  Met  West  Side  El.  R.  Co. 
v.  White,  166  in.  375,  46  n!  E.  978;  Pitts- 
burgh, etc.,  R.  Go.  v.  Robinson,  88  Leg.  Int 
(Pa.)  22;  Pittsburgh  Southern  R.  Co.  v. 
Eeed.  44  Leg.  Int  (Pa.)  92.  If  special  bene- 
fits, therefore,  are  shown  to  have  accrued 
to  the  land  In  question  from  the  location  of 
the  railroad,  they  should  be  deducted  from  the 
special  damages  In  arriving  at  the  damage  to 
the  land  not  taken. 

6.  The  case  appears  to  have  been  tried  upon 
the  theory  that  the  special  benefits  to  the 
claimant's  land  were  to  be  deducted  from  the 
sum  total  of  his  damages.  Evidence  of  the 
value  of  the  claimant's  land  in  the  40-foot 
location  of  the  railroad  company  having  been 
excluded  by  the  court  there  was,  of  course, 
only  evidence  of  damage  to  the  adjoining 
land.  Such  being  the  case,  the  Instruction  of 
the  court  that  special  benefits  were  to  be  de- 
ducted from  the  damages  was  correct  upon 
the  testimony  that  was  In.  As,  however,  evi- 
dence of  the  value  of  said  land  In  Allen's 
avenue  covered  by  the  railroad  location 
should  have  been  admitted,  we  feel,  In  view 
of  the  necessity  for  a  new  trial,  that  It  is 
proper  to  lay  down  what  we  consider  to  be 
the  true  rule.  The  authorities  are  agreed 
that  where  part  of  the  tract  is  taken,  just 


compensation  includes,  not  only  the  value 
of  that  which  is  taken,  but  damages,  if  any. 
to  the  remainder.  There  Is,  however,  great 
diversity  of  opinion  as  to  the  right  to  con- 
sider the  benefits  which  may  accrue  to  the 
remainder  by  reason  of  the  taking, of  a  part 
for  public  use.  In  some  states  the  consider- 
ation of  benefits  is  prohibited  by  the  Consti- 
tution. In  others  a  general  statute  gives  au- 
thority to  condemn,  providing  sometimes  that 
there  shall  be  no  deduction  for  benefits,  and 
sometimes  that  benefits  shall  be  taken  Into 
consideration  and  prescribing  the  manner  in 
which  they  shall  be  deducted.  In  the  ab- 
sence of  such  constitutional  or  statutory  pro- 
visions, it  becomes  a  question  of  construction 
as  to  the  meaning  of  the  constitutional  pro- 
vision for  compensation.  The  Constitution 
of  this  state  provides  (article  1,  f  Its)  that 
"private  property  shall  not  be  taken  for  pub- 
lic uses  without  just  compensation."  Under 
constitutional  provisions  similar  to  ours  the 
courts  have  held  that  no  benefits  could  be 
considered  as  affecting  the  question  of  dam- 
ages; that  special  benefits  may  be  deducted 
from  damages  to  the  remainder,  but  not  from 
the  value  of  the  part  taken;  that  benefits 
both  general  and  special  may  be  deducted 
from  damages  to  the  remainder,  but  not 
from  the  value  of  the  part  taken ;  that  spe- 
cial benefits  may  be  deducted  from  both  the 
damages  to  the  remainder  and  the  value  of 
the  part  taken;  and  that  both  general  and 
special  benefits  may  be  deducted  from  the 
damages  to  the  remainder  and  the  value  of 
the  part  taken.  The  decisions  are  so  con- 
flicting that  as  Is  said  In  2  Lewis,  Eminent 
Domain,  f  471a,  "the  only  general  rule  which 
can  be  laid  down  where  part  of  a  tract  Is 
taken  is  that  the  measure  of  damages  con- 
sists of  the  value  of  the  part  taken  and  dam- 
ages to  the  remainder,  less  such  benefits,  if 
any,  as  may  be  set  off  by  the  law  of  the  fo- 
rum." In  many  of  the  cases  which  we  have 
examined  the  charter  of  the  railroad  com- 
pany has  provided  that  benefits  to  accrue  to 
the  claimant's  land  by  the  construction  of  the 
railroad  should  be  taken  into  consideration 
and  allowed  by  way  of  recoupment  against 
the  damages  which  the  claimant  might  sus- 
tain. The  amendment  of  the  charter  of  the 
New  York,  Providence  &  Boston  Railroad 
Company,  authorizing  the  taking  In  this 
case,  provides  that  all  damages  that  may  be 
occasioned  thereby  to  any  person,  company, 
or  corporation  by  the  taking  of  land  or  mate- 
rial shall  be  ascertained  and  paid  for  In  the 
manner  provided  in  "An  act  In  addition  to. 
and  in  amendment  of  an  act  to  incorporate 
the  New  York,  Providence  and  Boston  Rail- 
road'Company,"  passed  at  the  October  ses- 
sion, 1846,  which  act  provided  that  the  com- 
missioners, "after  hearing  the  parties  Inter- 
ested, shall  estimate  all  such  damages  as 
they  shall  think  any  person  shall  sustain  by 
the  construction  of  such  railroad  through  his 
land."  The  question,  therefore,  comes  before 
us  for  consideration  solely  under  the  consti- 
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tutional  provision  as  to  compensation  for  pri- 
vate property  taken  for  public  uses. 

In  support  of  the  proposition  that  benefits 
received  from  the  railroad  are  to  be  deduct- 
ed from  both  the  value  of  the  part  taken 
and  the  damages  to  the  remainder,  counsel 
for  the  railroad  company  has  cited  several 
cases.  In  Winona  &  St  Peter  R.  R.  Co.  v. 
Waldron,  11  Minn.  515  (Gil.  392),  83  Am. 
Dec.  100,  the  charter  of  the  company  provid- 
ed: "In  estimating  damages  or  compensa- 
tions to  be  paid  to  any  claimants  to  lands  or 
interests  In  lands  so  proposed  to  be  taken, 
the  said  commissioners  shall  take  Into  con- 
sideration the  benefits  to  accrue  to  the  claim- 
ant by  the  construction  of  said  railroad,  and 
allow  such  benefits  by  way  of  recoupment 
against  the  damages  which  such  claimant 
may  sustain  thereby,  and  report  only  the 
balance  of  damages  which  shall  remain  after 
applying  such  benefits  In  recoupment  thereof, 
but  no  balance  shall  be  in  any  case  reported 
in  favor  of  the  company."  Notwithstanding 
this  provision  of  the  charter  the  court  was 
divided  upon  the  question;  the  majority 
holding  that  against  the  cash  value  of  the 
land  special  benefits  occasioned  by  the  con- 
struction of  the  road  to  the  remainder  of  the 
same  tract  may  be  set  off,  and  Wilson,  C.  J., 
dissenting  from  that  view  on  the  ground  that 
It  violated  the  constitutional  provision  for 
just  compensation  for  private  property  tak- 
en for  public  use.  In  Meacham  v.  Fltchburg 
R.  R.  Co.,  4  Cush.  (Mass.)  291,  as  in  other 
Massachusetts  cases,  the  same  measure  of 
damages  Is  applied  to  the  taking  of  land  for 
a  railroad  as  to  such  taking  for  a  highway. 
In  Freedle  v.  N.  C.  R.  R.  Co.,  49  N.  C.  89, 
there  was  no  constitutional  provision  as  to 
compensation  for  property  taken  for  public 
use,  and  the  charter  of  the  company  provided 
for  the  set-off  of  benefits  against  damages. 
Cleveland,  etc.,  R.  Co.  v.  Ball,  5  Ohio  St  568, 
also  cited  by  defendant's  counsel,  does  not 
decide  that  special  benefits  may  be  deducted 
from  the  value  of  the  part  taken,  but  does 
hold  that  such  benefits  are  to  be  taken  into 
consideration  in  estimating  the  compensation 
to  be  allowed  for  the  incidental  injury  or  loss 
of  value  to  the  residue  of  the  land.  We 
have  examined  many  other  cases  which  ap- 
parently support  the  above  proposition  as  to 
the  set-off  of  special  benefits  against  the  val- 
ue of  the  part  taken,  but  the  constitutional 
provisions,  statutes,  and  charters  are  so 
widely  variant  that  there  appears  to  be  no 
general  rule  deducibie  from  them.  In  many 
pf  the  states  the  layout  of  highways  and  the 
location  of  railroads  are  treated  by  the 
courts  as  being  essentially  identical,  so  far 
as  the  set-off  of  benefits  against  damages  is 
concerned.  The  Rhode  Island  cases  cited  by 
counsel  for  the  railroad  company  are  not  in 
point  Howard  v.  City  of  Providence,  6  R.  I. 
514,  and  Central  Land  Co.  v.  Same,  15  R.  I. 
250,  2  Atl.  553,  were  both  highway  cases, 
and  the  statute  under  which  the  land  was 
taken  provided,  not  only  for  the  set-off  of 


benefits,  but  also  for  the  collection  of  the  ex- 
cess, if  any,  of  such  benefits  over  damages. 
The  rule  contended  for  has  no  statutory  sup- 
port in  this  state,  and,  besides,  seems  to  us 
to  be  unjust  and  Inequitable.  Take  the  case 
of  three  landowners:  A.  and  B.  have  lota 
100  feet  square,  and  C.  a  lot  100  feet  by  200 
feet  A  railroad  location  is  made,  100  feet 
wide,  taking  all  of  A.'s  lot,  none  of  B.'s  and 
one-half  of  C.'s,  as  shown  in  the  accompany- 
ing diagram. 
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Applying  the  rule  contended  for,  we  have 
this  situation:  All  of  A.'s  lot  Is  taken,  and 
his  damage  would  be  the  value  of  his  land. 
None  of  B.'s  lot  Is  taken,  and  his  damage 
would  be  the  special  damage,  if  any,  to  his 
land  from  the  location  of  the  railroad,  less 
the  special  benefits,  if  any,  to  the  same, 
caused  by  such  location.  C.'s  damage  would 
be  the  value  of  the  land  taken,  plus  the 
special  damages,  if  any,  to  the  remainder, 
with  any  special  benefits  to  said  remainder, 
deducted  from  the  sum  total  of  the  value  of 
the  land  taken  and  the  special  damages  to 
the  remainder.  Suppose  the  value  of  all  the 
land  in  question  at  the  time  of  the  location 
of  the  railroad  is  ten  cents  per  square  foot. 
A.'s  damage  would  be  $1,000.  B.,  having  lost 
no  land,  the  special  damages  are  estimated, 
and  it  appears  that  by  reason  of  the  special 
benefits,  after  all  special  damages  are  deduct- 
ed, his  land  is  now  worth  20  cents  per  square 
foot  so  that  he  has  received  an  actual  bene- 
fit of  $1,000.  He  keeps  his  land  with  the 
Increased  value.    C.  has  lost  10,000  feet  of 
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land,  and  by  a  process  of  estimation  of  spe- 
cial damages  and  special  benefits,  as  In  the 
case  of  B.,  it  is  found  that  although  C.'s 
land  in  the  beginning  was  worth  $2,000,  and 
he  has  lost  half  of  It,  the  remainder  is  still 
worth  $2,000,  and  therefore  C's  damage  is 
nothing.  The  railroad  company  cannot  com- 
pel B.  to  pay  for  the  special  benefits  to  his 
land,  because  no  part  of  bis  land  was  taken 
against  which  the  special  benefits  to  the  re- 
mainder could  be  offset.  But,  as  one-half 
of  C's  land  was  taken,  the  railroad  company 
can  compel  him  to  pay  for  the  special  ben- 
efits to  the  remainder  by  applying  them  In 
full  payment  for  the  part  taken.  We  are 
unable  to  assent  to*  this  proposition.  The 
true  reason  why  B.  cannot  be  compelled  to 
pay  for  the  special  benefits  to  his  land  is 
not  because  no  part  of  his  land  was  taken 
against  the  value  of  which  such  special  ben- 
efits could  be  offset,  but  because  the  rail- 
road company  has  not  the  right  to  exercise 
the  power  of  taxation;  and  the  same  reason 
applies  with  equal  force  In  the  case  of  O. 
The  distinction  between  the  exercise  of  the 
power  of  taxation  and  of  the  right  of  emi- 
nent domain  Is  clearly  shown  In  the  Matter 
of  Dorrance  Street,  4  R.  I.  230.  The  act  un- 
der consideration  In  that  case,  "An  act  in 
relation  to  the  laying  out,  enlarging,  straight- 
ening, or  otherwise  altering  streets  in  the 
city  of  Providence,"  passed  at  the  January 
session,  1861,  provided  for  a  "just  and  equi- 
table estimate  and  assessment  of  the  amount 
of  the  loss  and  damage,  if  any,  over  and 
above  the  benefit  and  advantages,  and  of 
the  benefit  and  advantage,  If  any,  over  and 
above  the  loss  and  damage,"  and  also  how 
the  excess  In  either  case  should  be  paid  or 
collected.  On  page  246  the  court,  Ames,  C. 
J.,  said:  "The  form  and  manner,  spirit,  and 
bearing  of  an  act  of  state  decide  whether 
it  be  an  exercise  of  the  right  of  eminent  do- 
main, or  the  right  of  taxation,  and  not  the 
mere  physical  nature  of  the  thing  ultimately 
obtained  by  it  for  the  public  use.  •  •  • 
The  forms  of  taxation  are  as  various  as  the 
ingenuity  of  man,  ever  pursuing  the  Sysl- 
phean  task  of  endeavoring  to  tax  and  to 
please,  difficult,  according  to  Burke,  as  'to 
love  and  be  wise,'  can  devise;  and  yet  no  one 
could  ever  mistake  any  of  these  forms — capi- 
tation, income,  direct,  excise,  customs,  house, 
hearth,  or  window— for  the  rough,  direct  ac- 
tion of  eminent  domain,  which  takes  what 
It  wants  because  It  wants  It,  although  It 
must  pay  for  it  The  purpose  of  the  two 
powers  is  different — the  one  extraordinary, 
to  supply  the  pressing  emergencies,  the  other 
ordinary,  to  meet  the  dally  wants  of  the 
state.  •  •  *  without  pursuing  further 
this  subject  of  differences  between  the  mean- 
ing and  application  of  these  cognate  powers 
of  government,  better  after  all  understood 
practically  than  described,  what  feature  of 
this  statute  assessing  persons  benefited  by 
these  improvements  to  the  extent  of  half  the 


damage  paid  to  others  on  account  of  them, 
and  not  exceeding  the  amount  of  the  benefits 
received,  assimilates  it  to  an  exercise  of  the 
power  of  eminent  domain?  There  Is  no  sei- 
zure or  taking  of  any  man's  land,  or  goods, 
or  money  for  the  public  use,  provided  for 
by  this  clause  of  the  act  The  act  proceeds 
upon  the  basis  that  the  public  good  requires 
the  improvement  to  be  made,  and  that  it  has 
a  right  to  tax  for  it;  and  neither  of  these 
propositions  is  denied  by  the  objectors  to  the 
act" 

As  has  been  seen,  the  act  under  which  the 
location  in  the  case  now  before  us  was  made 
contained  no  provision  for  the  assessment  or 
set-off  of  benefits.  The  measure  of  damages, 
therefore,  In  this  case,  is  the  value  of  the 
land  taken  and  such  special  damages,  if  any, 
as  were  caused  to  the  remainder  by  the  loca- 
tion of  the  railroad.  For  the  land  taken  the 
owner  must  receive  the  just  compensation 
provided  by  the  Constitution;  that  Is,  the 
value  of  the  land  taken.  When  we  come  to 
the  second  item  the  damage  to  the  remainder 
of  the  tract,  then  the  constitutional  provi- 
sion has  been  satisfied,  compensation  has 
been  made  for  the  land  taken,  and  the  fact 
of  damage  to  said  remainder  Is  to  be  estab- 
lished like  any  other  fact;  that  Is,  by  evi- 
dence. The  special  damages,  if  any,  are  to 
be  shown,  and  also  the  special  benefits,  if 
any,  and  if  the  special  damages  exceed  the 
special  benefits,  then  the  excess  Is  the  amount 
of  the  damage  to  such  remainder,  and  Is  to 
be  added  to  the  value  of  the  land  taken  to 
ascertain  the  whole  damage.  If,  however, 
the  special  benefits  to  said  remainder  equal 
or  exceed  the  special  damages  to  the  same, 
then  said  remainder  has  not  been  damaged. 
Atlanta  v.  Central,  etc.,  R.  R.  Co.,  68  Ga.  120 ; 
Hayes  v.  Ottawa,  etc.,  R.  Co.,  64  111.  373; 
Todd  v.  Kankakee,  etc.,  R.  Co.,  78  111.  530; 
Elizabethtown,  etc.,  R.  Co.  v.  Helm's  Heirs, 
8  Bush  (Ky.)  681 ;  Henderson,  etc.,  R.  Co.  v. 
Dickerson,  17  B.  Mon.  (Ky.)  173,  66  Am.  Dec. 
148;  Louisville,  etc.,  R.  Co.  v.  Thompson, 
18  B.  Mon.  (Ky.)  735;  Shipley  v.  Baltimore, 
etc.,  R.  Co.,  34  Md.  336 ;  East  Tennessee,  eta, 
R.  Co.  v.  Love,  3  Head  (Tenn.)  63 ;  Paducah, 
etc.,  R  Co.  v.  Stovall,  12  Helsk.  (Tenn.)  1; 
Woodfolk  v.  Nashville,  etc.,  R.  Co.,  2  Swan 
(Tenn.)  424 ;  Milwaukee,  etc.,  R.  Co.  y.  Eble, 
4  Chand.  (Wis.)  72 ;  Washburn  v.  Milwaukee, 
etc.,  R.  Co.,  59  Wis.  864,  18  N.  W.  328. 

The  court  erred  In  the  admission  and  re- 
jection of  evidence  as  follows:  (1)  In  not 
permitting  the  witness  Dean,  who  had  been 
called  as  an  expert  on  real  estate  values,  to 
answer  (page  29) :  "Q.  What  In  your  opinion, 
Mr.  Dean,  was  the  value  of  the  land  taken 
by  the  railroad  In  the  center  of  Allen's  ave- 
nue in  front  of  these  lots  Just  south  of  Pub- 
lic street  and  in  Allen's  avenue  at  the  time, 
July,  1891?"  The  appellant  had  a  right  to 
prove  the  value  of  the  land  taken.  (2)  In 
permitting  the  witness  Flint  to  answer  (page 
113) :  "Q.  Was  there  any  special  benefit  that 
that  land  [the  land  he  bought]  was  going  to 
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get  from  baring  a  railroad  In  Allen's  ave- 
nue?" It  was  immaterial  what  benefit  he 
was  going  to  get  (8)  In  permitting  the  wit- 
ness Almy  to  answer  (page  126):  "Q.  Why 
did  yon  locate  there?"  His  reasons  for  locat- 
ing there  were  immaterial.  (4)  In  not  per- 
mitting the  witness  Horton  to  answer  (page 
163):  "a  Q.  Suppose  that  land  on  Allen's 
avenue,  a  large  business  was  established  on, 
we  will  say,  Mr.  Tiffany's  land  where  it  Is 
located,  bad  a  great  deal  of  freight  was  com- 
ing by  water,  and  that  freight  was  being  dis- 
tributed around  in  the  city  of  Providence, 
being  used  In  the  city  of  Providence,  that 
there  was  no  spur  track  on  Mr.  Tiffany's  land, 
or  you  could  not  get  a  spur  track,  that  the 
40  feet  In  the  middle  of  Allen's  avenue  was 
occupied  by  the  railroad  for  railroad  pur- 
poses— that  Is,  the  whole  40  feet  used,  filled 
with  tracks,  and  that  Allen's  avenue  was  the 
only  outlet  from  Mr.  Tiffany's  land  to  the 
city — would  you  say  In  that  case  that  the 
location  of  the  railroad  was  a  benefit?"  The 
question  did  not  assume  any  condition  that 
was  not  possible  under  the  railroad's  location 
In  Allen's  avenue,  and  was  proper  In  cross- 
examination.  (5)  In  permitting  the  witness 
Rhodes  to  answer  (page  173) :  "Q.  What  has 
the  effect  of  laying  that  railroad  in  1891  been 
on  property  abutting  on  Allen's  avenue  so 
far  as  the  net  result  has  obtained  after  de- 
ducting the  special  damage  from  the  special 
benefits,  or  vice  versa."  The  witness  had 
been  called  to  testify  as  to  real  estate  values, 
and  had  been  an  assessor  of  taxes  In  Provi- 
dence for  many  years.  He  could  not  well  be 
expected,  however,  to  know  and  discriminate 
between  the  terms  "special"  and  "general"  as 
applied  to  benefits  and  damages.  The  ques- 
tion as  to  the  net  result  "after  deducting  the 
special  damages  from  the  special  benefits,  or 
vice  versa,"  would  be  for  the  Jury,  under 
proper  Instructions  by  the  court  as  to  what 
would  constitute  special  damages  and  special 
benefits.  (6)  In  not  permitting  the  witness 
Todd  to  answer  (page  179):  "O.  Q.  They  al- 
ways get  spur  tracks,  do  they,  when  they  ask 
for  them?"  The  witness  had  Just  said,  In  an- 
swer to  the  preceding  question,  "Of  course, 
having  a  railroad  there,  they  would  naturally 
get  a  spur  track  for  your  manufacturing  con- 
cern there  by  asking  for  It";  and  the  ques- 
tion under  the  circumstances  was  entirely 
proper.  The  appellant's  exceptions  to  the 
above  rulings  are  sustained. 

The  claimant  took  many  other  exceptions 
to  the  admission  and  rejection  of  evidence. 
They  are  covered,  however,  by  the  discussion 
of  points  herelnbfore  considered,  and  are 
overruled. 

The  appellant  requested  the  court  to  charge 
the  Jury  as  follows :  (1)  "That,  in  estimating 
the  damages  of  the  claimant,  the  jury  are  to 
allow  him  the  full  fair  value  of  the  land  taken 
in  Allen's  avenue  for  railroad  purposes,  which 
lies  in  front  of  his  land  and  east  of  the  cen- 


ter line  of  Allen's  avenue;  and  are  also  to  al- 
low him  one-half  of  the  full  fair  value  of  the 
land  taken  In  Allen's  avenue  for  railroad 
purposes,  which  lies  east  of  the  center  line 
of  Allen's  avenue,  and  in  front  of  the  lands 
of  which  be  owns  an  undivided  one-half 
part  And  In  estimating  such  values  they 
are  to  take  into  consideration  the  value  of 
the  claimant's  land  bounding  on  said  Allen's 
avenue."  This  request  was  properly  refused. 
It  should  have  been  qualified  oy  tue  state- 
ment that  the  value  to  be  allowed  was  the 
value  subject  to  the  easement  of  the  public 
highway.  In  the  form  in  which  it  was  pre- 
sented It  was  very  likely  to  mislead  the  jury. 
The  exception  is  overruled.  (2)  "That  the 
railroad  company  has  the  exclusive  right  to 
the  use  of  its  location,  40  feet  in  width,  taken 
by  It  in  Allen's  avenue,  and  the  public  have 
no  right  to  use  it  for  highway  purposes,  and, 
in  estimating  the  damages  to  the  claimant's 
lands,  not  taken  by  the  railroad,  the  Jury 
should  estimate  such  damages  as  though  the 
railroad  company  had  Inclosed  such  location 
and  excluded  the  public  therefrom."  ThlB 
request  was  properly  refused.  This  question 
has  been  passed  upon  supra.  The  exception 
is  overruled.  (8)  "That  in  estimating  the 
damages  to  the  claimant's  lands,  not  taken 
by  the  railroad,  the  jury  should  not  deduct 
from  such  damages  any  benefit  to  such  lands, 
resulting  from  the  location  of  the  railroad  in 
Allen's  avenue,  which  are  shared  generally 
by  other  lands  along  the  line  of  such  loca- 
tion." This  was  refused  as  having  been  al- 
ready charged,  and  the  claimant  was  not 
harmed  thereby.  The  exception  is  overruled. 
(4)  "That  in  computing  the  claimant's  dam- 
ages, all  doubts  as  to  the  amount  of  such 
damages  are  to  be  resolved  in  favor  of  the 
claimant"  This  request  was  properly  re- 
fused.   The  exception  is  overruled. 

The  claimant  also  excepted  to  the  following 
portions  of  the  charge  of  the  court:  (1)  "That 
the  possibility,  the  right  which  the  abutting 
owners  on  this  street  had  to  put  a  spur  track 
in  there,  is  a  special  benefit  to  the  abutting 
owners  different  from  the  benefit  of  Increased 
facility  to  the  general  public ;  and  It  is  a  ben- 
efit for  which  you  should  allow  the  railroad 
whatever  it  is  worth."  This  Instruction  was 
erroneous  in  assuming  that  the  abutting  own- 
ers had  a  right  to  put  in  a  spur  track.  The 
exception  Is  sustained.  The  possibility  of  a 
spur  track  would  be  a  proper  subject  for  con- 
sideration, but  the  right  to  demand  a  spur 
track  did  not  exist  (2)  "That  no  damages 
are  to  be  allowed  for  inconvenience  suffered 
in  common  with  the  rest  of  the  public."  This 
Instruction  was  proper.  The  exception  ie 
overruled.  (3)  "That  you  are  not  to  consider 
the  tide-flowed  lands  In  estimating  damages." 
This  instruction  was  proper.  The  exception 
is  overruled. 

The  cause  is  remanded  to  the  superior  court 
for  a  new  trial. 
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(106  Mi  MO) 

MURPHY  ft  HUTT  v.  AMERICAN  CAN  CO. 
(Court  of  Appeals  of  Maryland.    May  17,  1907.) 

1.  Sales— Operation  and  Effect— Transfer 
of  Title  as  Between  Parties— Accept- 
ance of  Bill  or  Lading. 

Where  a  bill  of  lading  was  received  and 
held  for  several  days,  with  the  intention  of 
receiving  the  goods  when  they  arrived,  and  no 
objection  was  made  until  after  learning  of  an 
injury  to  the  goods,  the  conduct  of  the  con- 
signee constituted  a  ratification  of  the  delivery 
to  the  carrier  and  an  acceptance  of  the  goods, 
even  if  a  delivery  to  the  carrier  had  not  been 
authorized. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  H  377,  451.] 

2.  Appeal— Harmless  Error— Admission  or 
Evidence. 

The  admission  of  the  testimony  of  an  em- 
ploye of  defendant  as  to  tie  contents  of  a  letter 
sent  through  him  to  an  illiterate  person,  to 
whom  he  read  it,  is  not  reversible  error,  where 
the  contents  were  communicated  to  that  per- 
son only  through  the  reading,  and  it  amounted 
simply  to  a  repetition  of  another  letter  written 
to  defendant  which  was  already  in  evidence. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  H  4161,  41(12.] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  C  B.  Phelps,  Judge. 

Action  by  Murphy  &  Hutt  against  the 
American  Can  Company.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.     Affirmed. 

Argued  before  BOYD,  PEARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Wm.  Edwin  Bonn  and  Fleet  W.  Cox,  for 
appellants.    Charles  Markell,  Jr.,  for  appel- 


8CHMDCKER,  J.  The  appeal  In  this  case 
Is  from  a  Judgment  of  the  superior  court  of 
Baltimore  City  In  favor  of  the  appellee  as 
defendant  below,  In  an  action  of  assumpsit 
for  an  alleged  failure  to  deliver  certain  tin 
cans  sold  by  it  to  the  appellants.  It  appears 
from  the  record  that  In  January,  1903,  the 
appellants,  who  are  packers  at  Mt  Holly, 
Va.,  purchased  from  the  appellee  a  lot  of  tin 
packing  cans,  with  the  wooden  cases  In  which 
they  are  transported,  to  be  delivered  f.  o.  b. 
at  Baltimore,  Md.  Before  the  end  of  March, 
1903,  the  appellants  had  received  and  paid 
for  all  of  the  cans  except  1,000  cases.  On 
March  31st,  desiring  to  get  the  remainder  of 
the  cans,  they  sent  the  contract  price  for 
them  to  the  appellee  In  a  letter,  which  said: 
"Enclosed  find  check  for  five  hundred  and 
eighty  dollars  for  which  please  deliver  to 
schooner  Irene,  Capt  Frank  Gibson,  1,000 
cases  and  cans  No.  3  lb."  On  April  4th  the 
appellee  acknowledged  the  receipt  of  the  let- 
ter, and  the  check  was  paid  in  due  course. 
In  the  letter  acknowledging  the  receipt  of 
the  check,  the  appellee  informed  the  appel- 
lants that  Capt.  Gibson  had  called  at  Its 
office  on  that  day,  and  said  he  would  take 
the  cans  on  board  as  soon  as  he  had  finished 
getting  some  salt  loaded  which  he  was  to 
take  with  him;  but  the  vessel  had  not  yet 
reached  the  appellee's  dock.    Gibson  did  not 
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In  fact  take  the  cans  on  that  trip  and  ex- 
plained to  the  appellants  when  he  returned 
to  Mt  Holly  that  his  failure  to  bring  them 
was  due  to  the  fact  that  the  vessel  could  not 
carry  both  the  salt  and  the  cans  on  the  same 
trip.  The  appellants,  on  April  11th,  answered 
the  appellee's  letter  of  the  4th,  saying  in 
their  reply,  after  referring  to  Gibson's  failure 
to  get  the  cans:  "The  schooner  'Isabel'  will 
be  with  you  about  the  15th  and  bring  all  of 
the  3,500  cans  now  due  that  she  can  bring. 
I  have  instructed  the  captain  with  your  help 
to  secure  a  vessel  to  bring  bal.  freight  1% 
cents,  but  if  he  cant  get  a  vessel  for  that 
pay  1%  cents.  If  you  cannot  secure  a  vessel 
I  will  send  for  balance  shortly.  If  con- 
venient for  you  to  hold  the  lot  until  the  last 
of  this  month  I  will  have  a  vessel  there  with 
ties  that  will  bring  them.  As  soon  as  I  knew 
that  the  Irene  had  not  gotten  them  I  wrote 
to  a  captain,  that  I  had  sent  with  ties,  to 
get  them,  hut  I  am  afraid  the  letter  reached 
Baltimore  too  late  to  catch  him  this  trip." 
On  April  13th.  Capt  Gibson  called  at  the 
appellee's  ofBce  in  Baltimore,  saying  that  the 
appellants  had  .sent  him  for  the  cans,  but 
not  saying  what  vessel  he  had  with  him. 
He  was  told  to  go  to  the  factory  and  get 
them.  The  appellee's  manager,  Daugberty, 
testified  that  he  did  not  hesitate  to  direct 
the  cans  to  be  delivered  to  Gibson,  because 
the  appellants  had  not  only  directed  the  ap- 
pellee to  make  such  delivery  to  him  by  their 
letter  of  March  81st  but  had  inclosed  In 
their  own  letter  a  sealed  letter  directed  to 
Gibson  to  be  delivered  to  him,  which  he, 
being  Illiterate,  requested  Daugherty  to  read 
for  him,  and  which  on  being  read  was  found 
to  contain  a  direction  to  Gibson  to  get  the 
cans  from  the  appellee.  Daugberty  further 
testified  that  the  appellee  had  received  no 
notice  from  the  appellants  of  the  revocation 
of  Gibson's  authority,  nor  any  request  to 
send  the  goods  only  by  any  particular  schoon; 
er,  and  Gibson  had,  for  four  or  five  years, 
been  hauling  cans  for  the  appellants  and  oth- 
ers. Gibson,  having  been  thus  authorized  on 
April  13th  by  the  appellee  to  go  to  the  fac- 
tory and  get  the  cans,  loaded  them  on  the 
schooner  Progress,  which  he  commanded  on 
that  trip,  and  started  with  them  for  Mt. 
Holly,  Va.  Shortly  after  the  Progress  left 
the  harbor  of  Baltimore,  she  encountered 
high  winds,  which  Increased  to  a  storm,  and 
she  was  driven  ashore  above  Annapolis,  and 
the  cans  were  damaged,  and  the  appellants 
refused  to  receive  them.  The  appellee,  on 
the  13th  of  April,  promptly  advised  the  ap- 
pellants by  mall  of  the  delivery  of  the  cans 
to  Gibson,  and  Inclosed  the  bill  of  lading  In 
the  letter.  On  April  17th  the  appellee  again 
wrote  to  the  appellants  Informing  them  of 
the  receipt  of  a  telephone  message  that  the 
schooner  Progress,  Capt  Frank  Gibson,  had 
gone  ashore  In  a  storm  near  Annapolis.  On 
April  21st,  after  the  receipt  from  the  appellee 
of  the  letters  of  the  18th  and  17th,  the  ap- 
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pellants  wrote  acknowledging  the  arrival  of 
the  letters  and  bill  of  lading,  but  denying  that 
they  had  authorized  the  cans  to  be  shipped 
by  the  Progress,  and  asserting  that  Gibson 
knew  that  he  could  not  have  taken  the  goods 
on  board  with  their  consent  Other  corres- 
pondence between  the  parties  followed  with- 
out changing  their '  attitude  to  each  other ; 
the  appellants  refusing  to  accept  the  cans  or 
to  acknowledge  Gibson's  authority  to  get 
them  from  the  appellee,  and  finally  bringing 
the  present  suit.  Robert  Murphy,  the  member 
of  the  appellant  firm  who  conducted  the  cor- 
respondence and  intercourse  with  the  appel- 
lee, testified  that  he  was  not  at  home  when 
the  appellee's  letter  of  the  13th  of  April  with 
the  bill  of  lading  arrived;  that  he  received 
that  letter  and  the  one  of  the  17th  on  his 
return.  He  did  not  reply  to  the  letter  with 
the  bill  of  lading  before  April  21st,  because 
he  did  not  think  it  necessary  to  do  so,  as 
be  said  that  he  had  not  ordered  the  appellee 
to  deliver  the  cans  to  Gibson,  and  did  not 
think  he  had  anything  to  do  with  them.  He 
admitted  that  he  had  sent  Gibson  for  the  cans 
on  April  4th,  and  did  not  afterwards  notify 
the  appellee  that  his  authority  to  get  them 
had  been  withdrawn.  He  further  admitted 
that,  if  the  cans  had  arrived  in  good  order 
on  the  Progress  with  Capt  Gibson,  he  would 
have  accepted  them.  When  asked  why,  when 
he  got  the  bill  of  lading  Issued  without  his 
authority  by  Gibson,  he  did  not  return  it  to 
the  appellee,  he  replied:  "Because,  If  the 
cans  came,  what  was  the  use  of  returning 
it?  I  was  going  to  receive  them."  And  fur- 
ther said  that  if  the  cans  came  he  was  going 
to  accept  the  bill  of  lading,  and  if  they  did  not 
come  he  didn't  want  it.  He  subsequently 
said  that  he  did  not  retain  the  bill  of  lading 
for  more  than  two  days  after  he  received  it 
on  bis  return  home,  but  he  admitted  that  he 
did  not  make  any  objection  to  It  until  he 
# heard  the  goods  were  lost.  Capt  Gibson 
'testified  positively  that  he  was  directed  by 
the  appellants  to  go  for  the  cans,  not  only  the 
first  time,  when  he  failed  to  bring  them,  but 
also  the  second  time,  when  be  did  get  them. 
Mr.  Murphy,  on  re-exam  (nation,  denied  the 
truth  of  Gibson's  statement,  and  for  the 
purpose  of  this  opinion  Murphy's  testimony 
must  be  taken  to  be  true. 

Upon  that  state  of  the  case  the  learned 
judge  below,  as  we  think  correctly,  granted 
toe  defendant's  tenth  prayer,  instructing  the 
jury  that  It  appeared  from  the  plaintiffs'  own 
testimony  that  after  the  cans  were  shipped 
on  the  schooner  Progress  the  bill  of  lading 
was  sent  to  the  plaintiffs  and  was  accepted 
by  them  with  full  knowledge  of  the  manner 
in  which  the  cans  were  shipped,  and  that  the 
title  to  them  thereby  became  vested  in  the 
plaintiffs,  and  therefore  their  verdict  must 
be  for  the  defendant.  The  granting  of  that 
prayer  necessarily  involved  the  rejection  of 
the  plaintiffs'  first  and  second  prayers,  which 
were  based  upon  the  opposite  theory  of  the 


case.  The  record  contains  two  bills  of  ex- 
ceptions. One  Is  to  the  action  of  the  court 
In  permitting  Daugherty,  the  appellee's 
manager,  to  testify  to  the  contents  of  the 
letter  sent  through  him  by  the  appellants  to 
Capt  Gibson,  directing  him  to  get  the  cans 
from  the  appellee.  The  other  exception  Is 
to  the  court's  rulings  on  the  prayers.  The 
question  upon  which  the  whole  case  depends 
Is  that  of  the  ownership  of  the  cans  at  the 
time  of  the  accident  by  which  they  were 
damaged.  The  suit  Is  not  one  In  tort  against 
the  appellee  for  causing  the  injury  to  the 
cans,  It  Is  for  the  failure  to  deliver  them. 
The  loss  caused  by  the  accident  must  fall 
upon  the  one  who  owned  the  cans  when  they 
were  Injured.  They  had  been  purchased  and 
paid  for  by  the  appellants  f.  o.  b.  at  Balti- 
more, and  were  delivered  to  Gibson  for  their 
account  at  that  place.  If,  therefore,  the  ap- 
pellants either  affirmatively  authorized  the 
delivery  to  him,  or  accepted  the  bill  of  lad- 
ing when  it  was  received  by  them,  or  so 
dealt  with  it  as  to  ratify  the  delivery,  they 
must,  for  the  purposes  of  this  case,  be  re- 
garded as  having  been  the  owners  of  the 
goods  when  the  schooner  went  ashore,  and 
must  bear  the  loss. 

The  testimony  to  which  we  have  referred, 
together  with  other  evidence  in  the  record, 
goes  far  toward  establishing  an  affirmative 
authorization  by  the  appellants  of  the  de- 
livery of  the  cans  to  Gibson;  but  we  do  not 
regard  It  as  essential  to  pass  upon  that  propo- 
sition. Their  conduct  after  receiving  the  bill 
of  lading,  and  the  Information  by  letter  of 
the  delivery  of  the  cans  to  Gibson,  as  dis- 
closed by  the  testimony  of  Murphy,  one  of  the 
members  of  the  appellant  firm,  shows  an 
acceptance  of  the  goods  In  transit,  or,  In 
any  event  such  a  ratification  of  their  de- 
livery to  Gibson  as  to  estop  the  appellants 
from  maintaining  this  suit  The  dates  of  the 
letters  constituting  the  correspondence  be- 
tween the  parties  and  the  testimony  of  the 
witnesses  show  that  it  ordinarily  requires 
from  two  to  three  days  for  the  transmission 
of  letters  by  mail  from  Baltimore  to  Mt 
Holly.  The  letter  from  the  appellee  to  the 
appellants,  informing  them  of  the  delivery 
of  the  cans  to  Gibson,  and  containing  the  bill 
of  lading,  which  disclosed  the  particulars  of 
the  shipment  with  the  name  of  the  vessel, 
was  mailed  to  the  appellants  at  Baltimore  on 
April  13th.  and  should  have  reached  Mt. 
Holly  on  the  15th  or  16th,  and  it  was  not 
answered  until  tbe  21st  The  appellant 
Murphy  asserts  that  he  was  not  at  home 
when  the  letter  arrived,  and  that  he  does  not 
think  that  he  retained  it  more  than  two  or 
three  days  before  replying  to  It  If  he  In- 
tended to  repudiate  Gibson's  authority  to 
take  the  goods,  or  to  reject  the  delivery  of 
them  to  him.  It  was  his  duty  to  promptly 
notify  tbe  appellee  of  that  fact  A  bill  of 
lading  represents  the  goods  described  In  It, 
and  an  acceptance  of  the  bill  by  the  con- 
signee therein  named  or  tbe  indorsee  thereof, 
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when  It  has  been  Issued  to  the  order  of  an- 
other person,  amounts  to  an  acceptance  of 
the  goods  represented  by  It  Bank  of  Bristol 
v.  B.  ft  O.  R.  R.,  99  Md.  661,  69  Atl.  134;  B. 
ft  O.  R.  R.  v.  Wilkens,  44  Md.  11,  22  Am. 
Rep.  26;  Fanners'  Phosphate  Co.  v.  GUI,  69 
Md.  S37,  16  Atl.  214,  1  I*  R.  A.  767,  9  Am. 
St  Bep.  443;  24  A.  ft  B.  Encycl.  of  Law 
(2d  Ed.)  1085;  6  Cyc.  417, 418.  Murphy's  own 
admissions  when  on  the  stand  conclusively 
show  that,  after  he  bad  been  fully  Informed 
as  to  the  person  and  vessel  to  whom  the  cans 
had  been  delivered,  not  only  made  no  ob- 
jection to  the  delivery,  but  held  on  to  the 
bill  of  lading  with  the  intention  of  receiv- 
ing the  goods  when  they  arrived,  and  made 
objection  only  after  he  had  been  Informed 
that  the  schooner  had  gone  ashore  with  the 
cans  on  board.  If  the  appellants  bad  not 
authorized  the  delivery  to  Gibson,  or  to  Gib- 
son on  that  particular  schooner,  this  con- 
duct of  theirs  after  receipt  of  the  letter  of 
April  18th  with  the  bill  of  lading  would,  un- 
der the  circumstances  of  this  case,  have 
amounted  to  a  ratification  of  the  delivery. 

There  was  no  reversible  error  In  permit- 
ting Daugherty  to  testify  as  to  the  contents  of 
the  letter  sent  by  the  appellants  through 
him  to  Gibson.  In  the  first  place,  Gibson 
being  unable  to  read  or  write,  the  order  or 
direction  therein  contained  was  communi- 
cated to  him  only  through  the  reading  of 
the  letter.  In  the  second  place,  no  injury 
resulted  to  the  appellants  from  the  admis- 
sion of  the  evidence,  because  the  contents  of 
the  letter  amounted  simply  to  a  repetition  of 
what  the  appellants  had  written  directly  to 
the  appellee  In  their  letter  of  March  81st, 
which  was  already  in  evidence. 

For  the  reasons  stated  in  this  opinion,  the 
Judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
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BRAND  t.  AUTO  SERVICE  CO. 
(Supreme  Court  of  New  Jersey.    Jane  10,  1907.) 

L  Corporations  —  Attachment  —   When 
Maintainable. 

The  statutory  test  provided  by  the  attach- 
ment act  of  1901  (P.  L.  p.  158)  for  an  attach- 
ment against  a  corporation  Is  not  whether  it  be 
a  resident  or  nonresident,  bat  whether  It  be 
a  corporation  .created  or  recognized  aa  a  cor- 
poration of  this  state  by  the  laws  of  this  state. 

2.  Samx— AmDAvrr. 

An  affidavit  stating  that  the  defendant  In 
attachment  "is  not,  to  deponent's  knowledge 
or  belief,  resident  in  this  state  at  this  time," 
is  legally  insufficient  to  warrant  the  writ  of 
attachment  against  a  corporation  under  the 
attachment  act  of  1901  (P.  L.  p.  158). 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
voL  12,  Corporations,  |  2037.] 

(Syllabus  by  the  Court.) 

Certiorari  by  Isldor  Brand  against  the  Auto 
Service  Company  to  review  an  order  quashing 
an  attachment    Affirmed. 

Argued  February  term,  1907,  before  GAR- 
RISON, 8W  AYZE,  and  TRENOHARD,  JJ. 


Weller  ft  Uchtenstetn,  for  prosecutor.  Me 
Dermott  ft  Bnrlght,  for  defendant 

TRENCHARD,  J.  The  prosecutor,  Isldor 
Brand,  procured  a  writ  of  attachment  to  be 
Issued  out  of  the  Hudson  county  circuit  court 
Property  of  the  defendant  the  Auto  Service 
Company,  was  attached  under  the  writ;  and 
released  by  the  sheriff  upon  the  filing  of  a 
bond.  The  defendant  entered  no  appearance, 
but  moved  to  quash  the  writ ;  appearing  spe- 
cially for  that  purpose,  and  not  otherwise. 
The  circuit  court  made  an  order  quashing  the 
writ  of  attachment,  and  this  writ  of  certiorari 
brings  up  such  order  for  review. 

The  validity  of  the  attachment  was  chal- 
lenged on  the  ground  that  there  was  no  suffi- 
cient affidavit  The  affidavit  of  the  plaintiff 
says  "that  the  Auto  Service  Company,  a  body 
corporate,  owes  him  a  debt  founded  upon  con- 
tract, amounting  to  the  sum  of  eleven  hun- 
dred and  thirty-two  dollars  and  fifty  cents, 
as  nearly  as  deponent  can  specify,  and  that 
said  Auto  Service  Company  is  not,  to  depo- 
nent's knowledge  or  belief,  resident  In  this 
state  at  this  time."  It  Is  contended  that  the 
writ  of  attachment  was  properly  quashed  for 
the  reason  that  the  affidavit  failed  to  state 
that  the  corporation  was  "not  created  or  rec- 
ognized as  a  corporation  of  this  Btate  by  the 
laws  of  this  state."  The  attachment  act  of 
1901  (P.  L.  p.  158),  under  which  the  proceed- 
ing was  admittedly  had,  provides  In  section  1 
that  attachments  shall  issue  at  the  suit  of 
any  plaintiff  against  bis  debtor  In  the  follow- 
ing cases:  (1)  Upon  affidavit  that  defendant 
is  an  absconding  debtor ;  (2)  where  the  plain- 
tiff, bis  agent  or  attorney,  shall  make  affida- 
vit that  the  debtor  is  not,  to  deponent's  knowl- 
edge or  belief,  resident  in  this  state  at  the 
time;  (3)  where  the  court  or  judge  or  Su- 
preme Court  commissioner  shall  make  an  or- 
der for  the  issue  of  an  attachment  upon  proof, 
by  affidavit,  of  fraud  which  would  warrant 
an  order  for  a  capias  ad  respondendum.  The 
affidavit  in  question  was  apparently  framed 
to  comply  with  section  1,  subd  2.  It  appar- 
ently was  not  Intended  to  comply  with  section 
4,  which  provides  that  "attachments  may  issue 
against  •  •  •  corporations  not  created  or 
recognized  as  corporations  of  this  state  by  the 
laws  of  this  state."  Section  1,  standing  alone, 
however,  does  not  warrant  the  Issue  of  an  at- 
tachment against  a  corporation.  That  sec- 
tion originated  in  the  attachment  act  of  1798, 
and,  as  pointed  out  by  Chief  Justice  Depue  in 
Goldmark  v.  Magnolia  Metal  Company,  65  N. 
J.  Law,  841,  47  AtL  720,  "that  statute  provid- 
ed only  for  writs  of  attachment  against  ab- 
sconding debtors  or  debtors  residing  out  of 
the  state.  The  act  provided  a  complete  meth- 
od of  procedure,  substantially  the  same  as  the 
statute  now  in  force.  It  did  not  authorize  a 
writ  of  attachment  against  a  corporation.** 
It  necessarily  follows  that  the  sole  authority 
for  an  attachment  against  a  corporation  un- 
der the  act  of  1901  Is  to  be  found  In  section 
4,  which  limits  and  defines  the  class  ox  cor- 
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poratlons  against  which  the  writ  may  Isssue 
to  be  "corporations  not  created  or  recognized 
as  corporations  of  this  state  by  the  laws  of 
this  state."  The  affidavit  in  question  falls  to 
allege  that  the  defendant  is  In  the  class  de- 
fined by  the  act 

The  plaintiff  contends  that  the  averment  in 
his  affidavit  that  the  defendant  "Is  not,  to  de- 
ponent's knowledge  or  belief,  resident  In  this 
state  at  this  time,"  is  equivalent  to  an  alle- 
gation that  it  is  "not  created  or  recognized  as 
a  corporation  of  this  state  by  the  laws  of  this 
state."  We  think  this  contention  cannot  pre- 
vail. What  constitutes  the  "residence"  of  a 
corporation  has  been  considered  by  several  of 
our  cases.  In  Evans  v.  Perrlne,  35  N.  J.  Law, 
221,  Chief  Justice  Beasley,  commenting  upon 
the  holding  of  Phlllipsburgh  Bank  v.  Lacka- 
wanna Railroad  Co.,  27  N.  J.  Law,  206,  and 
deducing  the  rule  therefrom,  says:  "It  was 
adjudged  In  that  case  that  this  railroad  com- 
pany, although  recognized  to  a  certain  extent 
by  the  laws  of  this  state,  was  a  foreign  cor- 
poration, and  therefore,  in  that  respect,  liable 
to  attachment  as  a  nonresident.  But,  It  ap- 
pearing that  this  company  carried  on  business 
and  had  an  office  In  this  state  and  that  the 
secretary  and  general  superintendent  resided 
here,  It  was  further  held  that  these  circum- 
stances exempted  them  from  liability  to  this 
process.  This  result  was  clearly  correct  on 
the  rule  as  above  stated.  A  corporation  that 
does  business  In  this  state,  and  whose  officers, 
upon  whom  process  can  be  served  at  their 
homes,  reside  here,  may  be  reasonably  said  to 
be  a  resident  of  this  state.  The  situation  of 
such  a  foreign  corporation  Is  nearly  similar 
to  a  person  having  an  established  abode  In 
this  state,  whose  legal  domicile  Is  elsewhere. 
In  the  case  reported  process  could  at  any  time 
be  served  at  the  abode  of  the  officers  of  the 
corporation  resident  here.  The  case  goes  no 
further  than  to  lay  down  the  correct  doctrine 
that,  when  a  summons  can  be  served  at  the 
dwelling  house,  a  foreign  attachment  cannot 
be  sanctioned."  Commenting  upon  the  au- 
thorities, Chief  Justice  Depue,  in  Goldmark  v. 
Magnolia  Metal  Co.,  65  N.  J.  Law,  341,  47  Atl. 
720,  says:  "Following  the  principle  laid  down 
in  Evans  v.  Perrine  and  the  opinion  of  Chief 
Justice  Beasley  In  that  case,  the  true  doctrine 
Is  to  place  a  corporation  not  created  or  recog- 
nized by  the  laws  of  this  state  on  the  footing 
of  a  nonresident  individual,  exempt  from  writ 
of  foreign  attachment  only  when  It  does  busi- 
ness In  this  state  and  has  officers  residing  in 
this  state  upon  whom  process  can  be  served  at 
their  homes."  Prom  these  authorities  we  con- 
clude that  a  corporation  is  a  resident,  irre- 
spective of  its  domicile,  when  It  does  business 
in  this  state  and  its  officers  reside  here,  upon 
whom  process  may  be  served  at  their  homes. 
Conversely,  a  corporation,  no  matter  where 
Incorporated,  which  does  not  do  business  in 
this  state  and  does  not  have  officers  residing 
here  upon  whom  process  may  be  served,  is 
nonresident.  It  may  well  be,  and  in  practice 
frequently  does  happen,  that  a  corporation 


created  by  the  laws  of  this  state  is  nonresi- 
dent, as  where  a  domestic  corporation  does 
not  transact  any  business  In  this  state,  and 
has  no  officer  or  director  resident  here,  and 
has  no  resident  agent  or  principal  office  for 
the  service  of  process.  On  the  other  band,  it 
may  well  be  that  a  foreign  corporation  may 
be  recognized  as  a  corporation  of  this  state, 
and  still  be  a  nonresident  A  foreign  corpora- 
tion may  be  recognized  by  filing  in  the  office 
of  the  Secretary  of  State  a  copy  of  its  char- 
ter, a  statement  of  Its  stock  authorized  and 
outstanding,  the  character  of  its  business,  and 
a  designation  of  a  principal  office  In  this  state 
and  an  agent  in  charge,  upon  whom  process 
may  be  served.  P.  L.  1896,  p.  307,  §  97.  Aft- 
er complying  with  the  act  In  that  respect  the 
corporation  may  in  fact  cease  its  business 
here,  close  its  office,  and  its  officers  and  di- 
rectors remove  from  the  state.  Notwith- 
standing, until  the  certificate  of  the  Secretary 
of  State  Is  revoked,  that  corporation  contin- 
ues to  be  recognized  by  the  laws  of  this  state 
as  authorized  to  do  business  herein,  although 
it  may  actually  have  become  nonresident  We 
conclude,  therefore,  that  the  affidavit  stating 
that  the  defendant  corporation  Is  nonresident 
is  not  equivalent  to  stating  that  It  Is  not  a 
corporation  created  or  recognized  as  a  cor- 
poration of  this  state  by  the  laws  of  this 
state,  and  Is  therefore  legally  Insufficient  to 
warrant  the  writ  of  attachment 

The  result  is  that  the  order  of  the  circuit 
court  quashing  the  writ  of  attachment  la  af- 
firmed, with  costs. 


(78  N.  J.  L.  69) 
MORRIS  &  CUMMINGS  DREDGING  CO.  v. 
MAYOR,  ETC.,  OF  CITY  OF  BAYONNE. 

(Supreme   Court    of   New    Jersey.     June   17, 
1907.) 

L  Mandamus—  Municipal    Boabd— Refusal 

to  Perform  Duties. 

Mandamus  is  the  proper  remedy  to  compel 
action,  where  a  municipal  body  is  charged  with 
a  statutory  duty  and  refuses  to  perform  it. 
The  writ  goes  to  the  municipal  board  which 
is  charged  with  the  duty,  and  which  is  in  ex- 
istence at  the  time  the  writ  issues. 

f  Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Mandamus,  Si  44,  131.] 

2.  Taxation— Apportionment    Among    Citt 

Lots. 

By  section  81  of  the  general  tax  act  of 
1903  (P.  L.  1903,  p.  414),  the  council  of  the 
city  of  Bayonne  is  required,  upon  application 
of  any  person  interested,  to  apportion  taxes 
among  the  proper  subdivisions  of  parcels  of 
real  estate  assessed  for  taxes  in  said  city.  A 
like  duty  exists  under  the  charter  of  the  city, 
and  the  Martin  act  so  called. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Taxation,  9  964.] 

(Syllabus  by  the  Court) 

Application  upon  the  relation  of  the  Mor- 
ris &  Cummlngs  Dredging  Company  for 
writ  of  mandamus  to  the  mayor  and  council 
of  the  city  of  Bayonne.    Writ  allowed. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  riTNEY,  JJ. 
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McDermott  &  Enrlght,  for  relator.  Elmer 
W.  Demarest,  for  respondents. 

FORT,  J.  This  1b  an  application  for  a 
mandamus  to  require  the  city  of  Bayonne  to 
apportion  tbe  taxes  assessed  for  the  years 
1891  to  1906,  Inclusive,  against  four  separate 
parcels  of  upland  and  an  adjoining  riparian 
lot,  held  under  leasehold,  and  known  as  "Lot 
A,"  which  were  assessed  together  as  one  par- 
cel, so  that  the  tax  assessed  against  the  up- 
land may  be  set  off  and  apportioned  from 
the  tax  upon  lot  A.  No  controversy  is  made 
in  the  case  that  a  proper  petition  for  this 
purpose  was  presented  to  the  defendant 
council  by  the  relator,  nor  that  such  peti- 
tion was  considered  and  referred  to  a  com- 
mittee, pursuant  to  the  defendant's  rules, 
and  that  that  committee  reported  adversely 
to  making  the  apportionment,  and  that  the 
common  council  of  the  defendant,  within 
which  rests  the  final  power  of  such  appor- 
tionment, refused  to  make  the  same.  The 
relator  owned  the  four  parcels  of  upland  and 
lot  A  from  1874  to  1904,  and  In  1904  it  con- 
veyed lot  A  to  one  Leary.  The  remaining 
parcels  of  land  are  still  owned  by  tbe  re- 
lator. In  the  year  1894  the  taxes  on  this  en- 
tire property  from  1883  to  1890,  inclusive, 
being  In  arrears,  were  referred  to  the  Martin 
act  commissioners,  and  they  apportioned  the 
taxes  between  the  uplands  and  lot  A.  and 
the  relator  paid  the  taxes  upon  the  uplands, 
leaving  those  upon  lot  A  unpaid.  The  re- 
spondents proceeded  to  sell  lot  A  for  these 
adjusted  taxes,  and  a  restraining  order  was 
obtained  from  the  United  States  court  stay- 
ing such  sale.  This  proceeding  is  still  pend- 
ing and  undetermined. 

Notwithstanding  this  order,  the  city  claims 
to  have  sold  lot  A  under  the  Martin  act,  and 
to  have  purchased  the  same  at  a  sale  held 
August  10,  1894,  for  the  amount  of  the  ar- 
rears found  against  tbe  property,  approxi- 
mating $8,000.  A  certificate  of  sale  was  de- 
livered to  the  city,  which  It  still  holds.  The 
city's  position  is  not  changed  by  tbis  alleged 
purchase.  The  land  still  remains  subject  to 
the  arrears  of  18S3  to  1890  as  adjusted,  as 
if  no  sale  had  been  made.  Lot  A  therefore 
is  subject  to  the  lien  of  tbe  taxes  for  the 
years  1883  to  1890  as  apportioned,  and  tbe 
lien  of  the  taxes  against  it  and  the  four  up- 
land lots  assessed  as  one  parcel  for  the 
years  from  1891  to  1905,  Inclusive,  and  taxes 
separately  levied  against  it  for  the  year  1906. 
We  think  tbe  contention  that  the  present 
owner,  Leary,  Is  entitled  to  redeem  from  the 
alleged  sale  of  August  10,  1894,  to  the  city 
by  paying  the  purchase  price  and  Interest 
and  costs,  together  with  subsequently  assess- 
ed taxes,  is  unquestioned.  We  also  think 
that  the  relators  are  entitled  to  have  this  ap- 
portionment made  as  to  the  taxes  assessed 
upon  the  property  from  1901  to  1905,  so  that 
tbe  taxes  upon  the  upland  may  be  separated 
from  the  taxes  upon  lot  A.  Not  only  is  tbis 
right  under  the  charter  of  the  city  of  Ba- 


yonne and  the  provisions  of  the  Martin  act; 
but  by  section  81  of  the  general  tax  act  of 
1908  (P.  L.  1903,  p.  414),  which  said  act  pro- 
vides that  the  assessment  for  taxes  upon 
any  parcel  of  real  estate  and  the  claim  of 
the  taxing  district  for  redemption  on  any 
sale  thereof  to  the  taxing  district,  or  to  any 
of  Its  officers,  for  tax  arrears,  may  be  ap- 
portioned among  proper  subdivisions  of  such 
parcels  on  the  application  of  any  person  in- 
terested, in  writing,  accompanied  by  a  map, 
etc.,  presented  to  the  proper  official  or  coun- 
cil charged  with  the  levying  of  taxes;  and 
it  Is  provided  that  such  official  or  council 
shall  have  authority  to  apportion  the  assess- 
ment and  tax  so  claimed  for  redemption  ac- 
cording to  the  values  of  tbe  respective  sub- 
divisions at  the  time  the  tax  became  due, 
and  the  tax  apportioned  on  each  subdivision 
shall  be  a  lien  thereon  in  the  same  manner 
as  if  originally  so  assessed. 

In  this  state  of  the  record,  and,  on  the  ad- 
mitted facts,  we  think  that  the  mandamus 
should  go,  and  that  It  should  go  against  the 
present  council,  although  the  petition  whlcb 
is  the  basis  of  this  application  was  made  to 
a  previous  council.  The  action  of  that  coun- 
cil was  the  action  of  the  municipality,  of 
that  action  the  relator  was  formally  notified, 
and  the  fact  that  pending  the  proceedings 
the  life  of  the  then  existing  council  expired 
should  not  be  held  to  deprive  the  relators  of 
the  remedy  here  sought.  If  this  were  pos- 
sible, It  would  be  within  the  power  of  a  mu- 
nicipal body  to  always  prevent  action  by 
mandamus  to  compel  It  to  apportion  taxes. 
It  could  hold  the  petition  until  a  day  or  two 
prior  to  the  expiration  of  its  life,  and  then 
dismiss  It  and  refuse  to  make  an  apportion- 
ment, and  the  relator  would  be  compelled, 
upon  the  theory  of  the  respondents  suggested 
in  this  case,  to  again  make  application  to 
the  incoming  council,  and  it  could  go  through 
the  same  process,  and,  at  the  end  of  its  term, 
make  the  same  refusal,  ad  infinitum.  A  peti- 
tioner would  be  without  remedy.  Mandamus 
Is  the  only  remedy  in  such  a  case,  and,  where 
the  body  charged  with  a  statutory  duty  has 
refused  to  perform  it,  It  Is  the  act  of  the 
corporation,  and  it  is  the  corporation  which 
is  to  be  required  to  make  the  apportionment 
through  its  properly  constituted  municipal 
board,  existing  at  tbe  time  the  writ  goes. 

In  this  case  all  the  facts  and  proof  are  be- 
fore the  court,  and  a  peremptory  writ  of 
mandamus  to  make  the  apportionment  asked 
for  and  refused  will  be  allowed. 


CM  N.  J.  It  604) 
KELLY  v.  BERGEN  COUNTY  GAS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  Tbial— Noksuit. 

A  motion  to  nonsuit  on  the  opening  of 
counsel  ought  not  to  be  granted,  unless,  upon 
the  facta  stated  as  to  be  proved,  and  the  rea- 
sonable inferences  therefrom  which  a  Jury  might 
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draw,  a  verdict  for  the  plaintiff  could  not  be 
supported. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  $  367.] 

2.  Sake. 

If  counsel,  in  his  opening,  state  a  fact 
tending  to  show  negligence  contributing  to  the 
injury  in  respect  to  which  the  action  is  Drought, 
a  nonsuit  on  that  ground  ought  not  to  be  grant- 
ed, unless  contributory  negligence  is  conclusive- 
ly shown  thereby ;  ft  there  are  opened  other 
facts,  bearing  on  that  subject,  from  which  a 
jury  might  reasonably  infer  no  negligence,  a 
nonsuit  is  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  $  367.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Patrick  Kelly  againBt  the  Bergen 
County  Gas  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

William  H.  Speer,  for  plaintiff  in  error. 
Bedle,  Edwards  &  Holmes,  for  defendant  In 
error. 

MAOIE,  Ch.  Upon  the  opening  of  the  coun- 
sel for  the  plaintiff  in  the  trial  of  the  Issue 
In  this  cause,  the  learned  trial  justice  di- 
rected a  nonsuit.  Thereafter  judgment  for 
the  defendant  was  entered,  and  this  writ  of 
error  was  taken.  The  error  assigned  was 
the  granting  of  the  nonsuit. 

A  motion  for  a  nonsuit  upon  the  opening  of 
counsel  Is  not  frequently  resorted  to.  In 
dealing  with  it,  It  is  obvious  that  the  rule 
which  is  applied  to  a  motion  for  a  nonsuit  at 
the  close  of  plaintiff's  evidence  is  the  one 
which  should  be  applied.  In  both  cases,  the 
question  presented  is  whether  the  facts  stat- 
ed or  proved,  and  reasonable  inferences  which 
may  be  drawn  therefrom,  disclose  that  the 
plaintiff  is  not  entitled  to  submit  his  case  to 
the  jury,  because  a  verdict  in  his  favor  could 
not  be  maintained.  In  practice,  a  motion  for 
a  nonsuit,  made  upon  the  opening  of  counsel, 
is,  perhaps,  more  liberally  treated  than  an 
application  for  a  nonsuit  at  the  close  of  the 
plaintiff's  case.  In  the  former  case,  if  ob- 
jection be  made  to  a  statement  too  meager  to 
sustain  the  plaintiff's  case,  counsel  will, 
doubtless,  be  permitted  to  enlarge  his  state- 
ment ;  but,  In  the  haste  required  by  the  pres- 
sure of  business  at  the  present  day,  counsel, 
In  general,  restrict  themselves  to  a  mere  out- 
line of  the  case  they  design  to  present  The 
opening  appearing  in  the  bill  of  exceptions  is 
somewhat  meager,  and,  If  objected  to  on  that 
ground,  counsel  would,  no  doubt,  have  been 
permitted  to  make  this  statement  more  com- 
plete. But  I  think  it  does  present  a  case  for 
the  jury  If  the  facts  stated  therein  were 
proved.  It  appears  thereby  that  the  defend- 
ant company,  which  furnishes  light  to  a 
municipality,  maintained  wires  upon  a  pole, 
and  through  those  wires  transmitted,  at 
times,  a  current  which  was  dangerous.  Upon 
the  same  pole  were  strung  wires  of  a  tele- 
phone company  by  which  plaintiff's  intestate 
was  employed  as  a  lineman.  The  nature  of 
the  relation  between  the  telephone  company 


and  the  defendant  company  was  not  stated  In 
the  opening;  but  from  the  fact  that  the 
telephone  company  was  maintaining  the 
wires  used  in  the  business  of  that  company 
upon  the  pole,  It  may  be  reasonably  inferred 
that  that  company  had  acquired  a  right  to  so 
maintain  them.  If  that  inference  were  drawn, 
it  would  also  follow  that  the  telephone  com- 
pany had  a  right  to  resort  to  those  wires  for 
repairing  and  rearranging  them.  Its  work- 
men, when  sent  to  make  repairs  or  to  re- 
arrange the  wires,  If  in  such  employment 
they  were  required  to  ascend  the  poles,  would 
not  be  trespassers,  nor  would  they  resort  to 
the  summit  of  the  poles  out  of  mere  curi- 
osity, but  they  would  be  there  to  exercise 
the  right  which  their  employer  had  in  re- 
spect to  Its  wires.  It  would  also  follow  that 
the  defendant  company  might  be  Inferred  to 
have  knowledge  that  in  the  exercise  of  that 
right  of  the  telephone  company,  the  workmen 
of  the  latter  company  would  be  compelled  to 
ascend  the  poles  and  be  brought  Into  very 
close  proximity  with  the  wires  of  the  defend- 
ant company,  and  it  might  be  therefrom  in- 
ferred that  a  duty  devolved  upon  the  com- 
pany to  use  reasonable  care  not  to  endanger 
the  safety  of  such  workmen  by  the  dangerous 
current  passing  through  Its  wires.  It  has  re- 
peatedly been  held  In  this  court  that  corpo- 
rations maintaining  wires  which  carry  strong 
and  dangerous  currents  of  electricity  owe  a 
duty  to  exercise  a  high  degree  of  care  to 
prevent  Injury  thereby  to  persons,  who,  in 
the  exercise  of  a  lawful  right,  may  come  in 
contact  with  them.  A  corporation  maintain- 
ing such  wires  in  a  public  street  Is  liable  for 
a  breach  of  that  duty,  If,  by  a  break  In  the 
wires,  persons  lawfully  in  the  street  are  in- 
jured. Newark  Electric  Co.  v.  Ruddy,  62 
N.  J.  Law,  505,  41  Atl.  712,  57  L.  R.  A.  624 ; 
s.  c,  63  N.  J.  Law,  357,  46  Atl.  1100,  57  L. 
R.  A.  624.  A  like  duty  devolves  upon  a  cor- 
poration which  maintains  such  wires  In  places 
not  public  streets,  where  there  is  a  reason- 
able probability  that  persons  in  performing 
work  may  come  in  contact  with  them.  An- 
derson v.  Jersey  City  Electric  Light  Co.,  33 
N.  J.  Law,  387,  43  Atl.  654;  Brooks  v.  Con- 
solidated Gas  Co.,  70  N.  J.  Law,  211,  57  Atl. 
396.  Corporations  whose  wires  do  not  carry 
dangerous  currents  are  held  to  a  similar  duty, 
where  they  maintain  their  wires  In  places  in 
which  they  may  come  In  contact  with  other 
wires,  and  be  so  charged  with  dangerous 
currents.  N.  X.  &  N.  J.  Telephone  Co.  v. 
Bennett,  62  N.  J.  Law,  742,  42  Atl.  759 ;  Ham- 
ilton v.  Bordentown  Electric  Light  Co.,  68 
N.  J.  Law,  85,  52  Atl.  290;  Gulnn  v.  Del.  & 
Atl.  Telephone  Co.,  72  N.  J.  Law,  276,  62 
Atl.  412,  3  L.  R.  A.  (N.  S.)  988,  111  Am.  St. 
Rep.  668. 

Counsel,  in  his  opening,  asserted  that  the 
defendant  company  had  failed  in  the  per- 
formance of  the  duty  cast  upon  it  In  two  re- 
spects, first  by  having  its  wires  apparently 
insulated  while  the  insulation  was,  in  fact, 
defective;  and,  second,  by  sending  a  danger- 
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ous  current  through  its  wires  at  a  time  which 
was  unusual,  and  without  notice.  The  de- 
fendant company  was  a  company  for  light- 
ing the  municipality,  and  customarily  sent 
its  currents  through  the  wires  only  after  the 
lights  were  required  to  be  used.  The  plain- 
tiffs intestate  was  killed  by  a  current  pass- 
ing through  the  wires  at  half  past  four  In  the 
afternoon,  in  midsummer.  If  the  motion  for 
a  nonsuit  had  been  made  upon  the  ground 
that  the  opening  failed  to  disclose  an  act  of 
negligence  on  the  part  of  the  defendant  com- 
pany, I  think  it  would  hare  been  properly 
refused.  For  the  reasons  above  given,  I 
think  that  the  opening,  though  meager  In 
statement,  yet  contained  enough  facts  which 
permitted  sufficiently  reasonable  inferences 
therefrom,  so  as  to  make  out  the  plaintiff's 
case,  if  the  facts  were  proved.  But  the  ap- 
plication was  distinctly  put  by  counsel  for 
the  defendant  company  upon  an  admission 
made  In  the  opening,  to  the  effect  that  plain- 
tiff's intestate  had  handled  the  wire  of  the 
defendant  company  with  naked  hands,  and 
without  the  protection  of  rubber  gloves,  and 
that  that  admission  indicated  that  the  de- 
ceased had  failed  to  take  that  care  for  his 
personal  safety  which  every  man  Is  required 
to  take,  and  thereby  negligently  contributed 
to  the  Injury  which  occasioned  his  death.  It 
is  obvious,  moreover,  frpm  the  colloquy  which 
took  place  between  the  trial  Justice  and  the 
counsel,  that  the  granting  of  the  motion  to 
nonsuit  was  placed  by  the  Justice  entirely 
upon  this  ground,  and  we  gave  no  considera- 
tion whatever  to  any  supposed  defect  in  the 
opening  on  any  other  point. 

As  was  said  by  Justice  O'Brien,  in  the  case 
of  Hoffman  House  v.  Foote,  172  N.  T.  348, 
65  N.  E.  169,  In  dealing  with  a  question  of  a 
judgment  dismissing  the  plaintiff's  complaint 
upon  the  opening  of  counsel,  the  plaintiff's 
counsel  may,  in  his  opening  address,  by  some 
admission  or  statement  of  facts,  so  complete- 
ly ruin  his  case  that  the  court  Is  Justified  In 
granting  a  nonsuit.  That  was  the  position 
which  the  defendant  company  assumed  in 
supporting  this  application  for  a  nonsuit,  and 
the  learned  Justice  who  presided  at  the  trial 
found  that,  by  the  admission  of  the  counsel 
of  the  plaintiff,  a  fact  was  introduced  which 
required  the  case  to  be  taken  from  the  jury. 
But  the  learned  trial  justice,  in  reaching  the 
conclusion  that  the  contributory  negligence 
of  plaintiff's  intestate  was  a  necessary  in- 
ference, from  the  admitted  fact  that  he 
handled  the  wire  without  the  protection  of 
rubber  gloves,  ignored  two  facts  also  stated 
In  the  opening.  One  fact  was  that  the  wire 
handled  appeared  to  be  protected  by  insula- 
tion, but  that  the  Insulation  was  defective. 
The  other  fact  was  that  the  wires  of  the  de- 
fendant company  did  not  ordinarily  carry 
any  current  in  the  daytime,  which  fact  was 
known  to  plaintiff's  intestate.  In  my  judg- 
ment, upon  the  whole  opening,  if  proved,  it  was 
for  the  Jury  to  say  whether,  with  this  knowl- 
edge, the  lineman  was  negligent  In  assuming 


that  there  was  no  risk  in  handling  such  a 
wire,  which  was  not  then  customarily  em- 
ployed In  distributing  a  current  for  electric 
light,  and  which  appeared  to  be  insulated. 
The  case  in  respect  to  assumption  of  risk  is 
not  unlike  the  case  of  Snyer  v.  N.  1.  &  N. 
J.  Telephone  Co.,  64  Atl.  122,  in  which,  under ' 
similar  circumstances,  this  court  declared 
that  there  was  a  question  for  the  Jury  on  that 
subject 

The  result  is  that  the  judgment  must  be 
reversed  for  a  venire  de  novo. 


(72  N.  J.  E.  954) 
GERMAN  PIONEER  VEREIN  V.  MEYERS. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Chabities  —  Wins- CoNSTBUcnos  —  Right 

or  Beneficiaby. 

A  testator  gave  a  specified  sum  to  "The 
German  Turner  Home,  Jersey  City,"  to  main- 
tain a  home  for  aged  Germans,  and  intended 
thereby  to  give  that  sum  to  a  turnverein  as- 
sociation. Held,  that  the  latter  took  the  gift 
for  the  purpose  of  establishing  a  home  for 
aged  Germans,  and  not  for  any  of  the  other 
more  general  objects  of  the  association. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Charities,  §  65.] 

Appeal   from  Court  of  Chancery. 

Suit  by  the  German  Pioneer  Vereln  against 
George  A.  Meyers,  executor  of  Raymond  Rath, 
deceased.  There  was  a  decree  of  the  Court 
of  Chancery  (63  Atl.  835)  for  complainant 
and  defendant  appeals.     Affirmed. 

Francis  Scott  for  appellant  Hudspeth  & 
Carey,  for  respondent 

PER  CURIAM.  The  decree  In  this  case 
Is  affirmed  for  the  reasons  contained  in  the 
opinion  delivered  in  the  Court  of  Chancery 
by  Vice  Chancellor  Pitney. 

In  respect  to  one  matter  of  fact  there  is 
an  error  in  the  Vice  Chancellor's  opinion, 
which,  while  not  of  controlling  Importance 
upon  this  appeal,  had  best  be  corrected. 
The  Vice  Chancellor  states  that  the  com- 
plainant was  organized  for  the  purpose  of 
taking  over  the  legacy  provided  by  the  will 
of  Raymond  Rath,  deceased,  with  which  It 
established  the  home  that  bears  the  name  of 
Its  founder.  The  corrected  testimony  of  the 
only  witness  who  spoke  to  this  subject  makes 
it  clear  that  the  complainant  was  organized 
as  a  verein  In  1898,  before  the  death  of 
Rath  and  without  any  reference  to  the  said 
provision  of  his  will.  The  complainant  took 
the  Rath  fund  as  a  trustee  for  the  purposes 
named  in  the  will  of  the  settlor,  viz.,  a  home 
for  aged  Germans.  Inasmuch  as  It  is  the 
name  and  home  feature  of  this  trust  and  not 
the  other  verein  purposes  of  the  complain- 
ant that  entitle  It  to  the  legacy  accorded  to 
It  by  the  decree  of  the  Court  of  Chancery, 
such  legacy  comes  Into  the  hands  of  the  com- 
plainant to  be  used  exclusively  by  it  for  the 
purposes  of  such  home,  and  not  for  any  of 
Its  other  more  general  objects. 

The  decree  Is  affirmed. 
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EAGEN   v.    JERSET    CITY,    H.    &   P.    ST. 

RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1907.) 

.1.  Cabriebs  —  Injubt    to    Passenger-*Con- 
tbibutoby  negligence. 

When  one  who  has  alighted  from  a  trolley 
car  in  which  he  had  been  a  passenger  passes 
behind  the  car  and  proceeds  to  cross  the  track 
on  which  can  run  in  the  other  direction,  mak- 
ing no  observation  for  his  own  safety  except 
to  "look  up"  when  the  car  from  which  he  had 
alighted  prevented  his  view  of  the  other  track, 
and,  without  waiting  until  that  car  had  passed 
sufficiently  far  to  permit  observation,  enters 
on  that  track  and  is  struck  by  a  car  thereon 
before  he  had  seen  It,  which  is  not  shown  to 
have  been  running  at  excessive  speed,  his  negli- 
gence contributing  to  the  injury  he  received 
is  so  disclosed  as  to  leave  no  question  to  be 
submitted  to  the  jury. 

SEd.  Note.— For.  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  (S  1886,  1397.] 

2.  Same. 

Whether  the  duty  which  the  trolley  com- 
pany owed  to  him  as  a  passenger  just  dis- 
charged from  one  of  its  cars  exceeded  that 
which  it  owed  to  any  foot  passenger  attempting 
to  cross  its  tracks  is  not  involved.  The  fact 
that  he  had  been  a  passenger  does  not  relieve 
him  from  the  duty  on  his  part  to  take  reason- 
able care  for  bis  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  85  1396,  1897.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Francis  J.  Eagen  against  the 
Jersey  City,  Hoboken  &  Paterson  Street  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

William  D.  Edwards,  for  plaintiff  In  error. 
James  F.  MInturn,  for  defendant  in  error. 

MAGIE,  Ch.  The  only  assignment  of  error 
which  it  Is  necessary  to  consider  is  that 
which  claims  that  it  was  erroneous  In  the 
trial  judge  to  refuse  to  direct  a  verdict  for 
plaintiff  in  error,  which  direction  was  re- 
quested on  the  ground  that  negligence  on  the 
part  of  the  defendant  In  error  had  been 
shown  which  contributed  to  the  injury  of 
which  he  complained,  and  that,  upon  the 
whole  case,  there  was  no  evidence  upon  which 
a  verdict  could  be  sustained.  It  Is  unneces- 
sary to  consider  whether  there  was  evidence 
upon  which  the  Jury  were  entitled  to  find 
that  the  railway  company  was  negligent  In 
the  running  of  the  trolley  car,  by  collision 
with  which  the  defendant  in  error  was  in- 
jured. 

An  examination  of  the  proofs  disclosed  the 
following  facts,  In  respect  to  which  there 
was  no  contradiction:  Eagen  was  a  passen- 
ger on  a  trolley  car  of  the  railway  company, 
proceeding  north.  Upon  his  evincing  an  in- 
tention to  alight  at  a  place  near  the  factory 
in  which  he  was  employed,  a  signal  was  given 
by  the  conductor,  and  the  car  slowed  down. 
Eagen  alighted,  either  after  it  had  stopped 
or  when  it  was  going  very  slowly.  The  car 
then  proceeded  on  its  way.    Be  walked  be- 


hind It,  intending  to  cross  the  street  on  which 
he  had  alighted  to  the  place  where  he  was 
employed.  To  do  this,  he  had  to  cross  the 
other  track  of  the  railway  company  on  which 
Its  cars  ran  In  the  opposite  direction  from 
that  by  which  he  had  come.  In  doing  so, 
there  was  a  collision  between  him  and  a 
moving  car  on  that  track.  There  was  evi- 
dence tending  to  show  that  it  was  a  windy 
day,  and  that  Eagen  moved  wltb  his  bead 
bent  to  protect  himself  from  the  flying  dust, 
and  so  walked  Into  the  side  of  the  moving 
car,  and  was  thrown  down  and  injured.  But 
there  was  also  evidence  which  the  Jury  might 
believe  that  Eagen  was  struck  by  the  car 
when  he  was  about  the  middle  of  the  track: 
on  which  It  was  running.  As  that  view  of 
the  situation  at  the  time  of  the  collision  is 
more  favorable  to  him,  it  must  be  assumed 
that  the  Jury  would  have  adopted  that  view. 
There  was  no  evidence  that  the  car  was  go- 
ing at  an  excessive  speed.  The  question  then 
Is  whether,  upon  this  evidence,  Eagen,  In 
attempting  to  cross  the  track  on  which  the 
car  which  struck  him  was  moving,  had  taken 
such  care  for  his  own  safety  as  a  prudent 
man  Is  required  to  take  under  such  circum- 
stances. In  respect  to  the  care  be  took  Eagen 
himself  testified  as  follows:  "Q.  You  went 
around  the  end  of  the  car?  A.  Back  of  the 
car.  Q.  Ton  looked?  A  Yes,  sir;  I  looked 
up.  Q.  Why  didn't  you  see  the  car  coming? 
A.  Because  the  other  car  obstructed  my  view. 
Q.  When  you  got  off  the  car?  A  I  couldn't 
see  nothing.  The  first  thing  I  knew  the 
car  struck  me.  •  *  •  Q.  Yon  don't  know 
what  part  of  the  car  struck  you?  A.  No. 
I  don't  know  what  part  of  the  car  struck 
me."  Upon  this  evidence  of  Eagen,  which 
was  in  no  respect  qualified  by  him,  or  con- 
tradicted by  others,  the  trial  judge  upon  a 
motion  to  nonsuit,  declared  that  he  would 
permit  the  case  to  go  to  the  jury  "on  the 
lines  of  the  Scott  Case."  It  may  be  assumed 
that  he  referred  to  the  case  of  Consolidated 
Traction  Co.  v.  Scott,  58  N.  J.  Law,  683,  34 
Atl.  1094,  33  L.  R.  A  122,  55  Am.  St  Rep. 
620,  and  that,  In  denying  the  request  for  a 
nonsuit,  he  held  that  the  doctrine  of  that 
case  on  the  subject  of  contributory  negli- 
gence justified  the  submission  to  the  jury  of 
that  question,  upon  the  evidence  above  quoted. 
In  the  case  above  cited,  one  question  con- 
sidered and  decided  was  whether,  upon  proof 
that  a  boy  only  seven  years  and  eight  months 
old,  who,  In  attempting  to  cross  a  public 
street,  bad  passed  behind  a  trolley  car  and 
been  run  down  and  killed  by  a  car  going  in 
the  opposite  direction  on  the  adjoining  track, 
was  thus  shown  to  have  contributed  to  his 
own  death,  so  as  to  require  a  nonsuit  or  the 
direction  of  a  verdict  against  his  personal 
representative.  It  is  to  be  observed  that 
what  care  the  deceased  took  for  his  safety 
by  way  of  observation  for  approaching  cars 
could  not  be  learned  from  him,  but  only 
from  witnesses  of  the  occurrence.    While  the 
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learned  Judge  who  spoke  for  this  court  ex- 
pressed his  view  that,  If  the  deceased  had 
been  an  adult,  the  question  of  his  contribu- 
tory negligence  might  hare  been  one  for  the 
jury,  yet  he  immediately  proceeded  to  say 
that  the  question  suggested  was  not  before 
the  court  for  decision,  and  that  the  element 
In  the  case  under  consideration,  viz.,  that 
the  deceased  was  an  Infant,  only  snl  Juris  by 
the  lapse  of  a  few  months,  rendered  proper 
the  submission  to  the  jury  whether,  consider- 
ing all  the  circumstances,  deceased  bad  taken 
such  care  in  attempting  to  cross  the  track  as 
a  boy  of  bis  tender  years  might  Judge  suffi- 
cient This  court  did  not  intend,  by  its  de- 
cision in  that  case,  to  overthrow  or  to  cast 
doubt  upon  its  previous  deliverances  upon 
the  duty  which  an  adult  owes  for  his  safety 
In  crossing  a  public  highway  in  which  others 
have  a  right  to  pass  in  vehicles,  whether 
drawn  by  horses  or  propelled  on  tracks  by 
other  agencies.  The  duty  of  a  person  cross- 
ing the  roadbed  of  a  public  highway  used  by 
such  vehicles  has  been  declared  In  this  court 
to  require  him  to  use  his  powers  of  observa- 
tion to  observe  approaching  vehicles,  and  to 
exercise  a  reasonable  judgment  when  and 
how  to  cross  without  collision.  It  has  been 
here  asserted  that,  when  obstacles  temporari- 
ly intervene  to  prevent  observation,  reason- 
ble  prudence  would  require  delay  until  the 
required  observation  can  be  made.  Newark 
Pass.  Ry.  v.  Block,  55  N.  J.  Law,  005, 
27  Atl.  1067,  22  L.  R  A.  374;  Connelly  v. 
Trenton  Pass.  Ry.,  56  N.  J.  Law,  701,  20  Atl. 
438,  44  Am.  St  Rep.  424;  C.  R  R  Co.  v. 
Smalley,  61  N.  J.  Law,  277,  89  Atl.  695; 
Brown  v.  Elisabeth,  Plalnfield  &  O.  R.  R,  68 
N.  J.  Law,  618.  54  Atl.  824. 

With  respect  to  Eagen's  conduct  as  he 
attempted  to  cross  the  track,  there  was  no 
possible  conflict  which  required  submission 
of  the  case  to  the  Jury.  The  facte  were  es- 
tablished by  his  unqualified  admission.  He 
did  not  look  for  the  approach  of  a  car  on  the 
other  track,  except  from  a  point  where  his 
observation  was  prevented  by  the  car  from 
which  he  had  alighted.  Although  that  car 
was  receding  and  a  short  delay  would  have 
permitted  observation,  he  did  not  wait  He 
made  no  observation  even  when  on  the  nar- 
row space  between  the  tracks,  where,  if  be 
had  looked,  he  must  have  seen  the  approach- 
ing car  and  avoided  It  Upon  these  estab- 
lished facts,  there  were  no  conflicting  Infer- 
ences capable  of  being  drawn.  Amer.  Saw. 
Co.  v.  First  Nat.  Bank,  60  N.  J.  Law,  417. 
88  Atl.  662.  An  Inference  that  Eagen  had 
performed  his  duty  as  laid  down  In  our  cases 
would  have  been  neither  reasonable  nor  le- 
gitimate. Newark  Pass.  Ry.  Co.  v.  Block, 
ubl  supra.  A  verdict  on  such  an  inference 
would  have  been  set  aside  on  rule  to  show 
cause.  The  only  legitimate  Inference  there- 
from Is  that  he  did  not  perform  his  duty, 
and  was  therein  negligent  That  his  npsll- 
gence  contributed  to  his  injury  is  rem'.,  red 


conclusive  by  his  admission  that  he  did  not 
know  what  part  of  the  car  struck  him. 

It  Is  suggested  that  this  result  falls  to 
take  Into  consideration  the  fact  that  Eagen 
had  just  before  been  discharged  from  a  car 
of  the  defendant  company  on  which  be  was 
a  passenger.  As  before  stated,  it  has  not 
been  deemed  necessary  to  discuss  or  deter- 
mine the  question  of  the  negligence  of  the 
defendant  Whether  such  a  carrier  owes  a 
duty  to  a  passenger  who  has  safely  alighted 
from  its  car,  different  from  that  which  it 
owes  to  every  person  on,  or  crossing,  the 
highway,  Is  not  presented  for  decision.  If 
is  should  be  held  to  owe  an  especial  duty  to 
an  alighted  passenger,  that  duty  does  not. 
In  my  Judgment  diminish  the  obligation  of 
the  passenger  to  take  reasonable  care  for  his 
own  safety. 

The  result  Is  that  the  judgment  must  be 
reversed. 


(74  K.  3.  U.  770) 

OWEN  v.  METROPOLITAN  LIFE  INS.  CO. 

(Court  of  Error*  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

L  Insurance— Lira  PoLioT— Application— 
Warranties. 

In  an  application  for  life  insurance,  the 
statements  contained,  in  which  are  by  the  policy 
made  warranties,  a  declaration  that  the  ap- 
plicant had  never  had  a  certain  obscure  dis- 
ease, concerning  which  the  insurer  should  know 
that  the  applicant  could  not  have  certain  knowl- 
edge, saving  as  he  might  be  told  by  a  physician 
or  other  expert,  is  properly  to  be  construed  as 
a  warranty  only  of  the  bona  fide  belief  and 
opinion  of  the  applicant 

SEA.  Note.— For  cases  in  point  see  Cent  Dig. 
.  28,  Insurance,  SI  558,  560.] 

2.  Sams. 

In  such  an  application  for  life  insurance, 
representations  concerning  matters  of  fact  that 
are  presumably  within  the  knowledge  of  the 
applicant  are  to  be  treated  as  warranties,  a 
breach  of  which  will  render  the  policy  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  88  558,  560.] 

8.  Saks— Forfeiture. 

Such  warranties,  like  all  conditions  that 
are  to  work  a  forfeiture  of  a  contract  other- 
wise valid,  are  to  be  strictly  construed  in  order 
to  prevent  a  forfeiture. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol  28,  Insurance,  8§  558,  560.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Kate 'Owen  against  the  Metro- 
politan Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

McCarter  &  English,  for  plaintiff  In  error. 
Vreeland,  King,  Wilson  &  Llndabury,  for 
defendant  in  error. 

PITNEY,  J.  This  Is  an  action  upon  a  life 
insurance  policy,  and  the  defense  is  based 
upon  the  alleged  breach  of  certain  warranties 
contained  in  the  application  for  insurance. 

The  name  of  the  insured  was  John  Henry 
Owen.    The  application  for  the  policy  was 
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dated  September  14,  1901.  The  policy  Itself 
was  dated  four  days  later.  The  Insured  died 
November  18th  In  the  same  year.  .  By  the 
terms  of  the  policy  the  answers  and  state- 
ments contained  In  the  application  (a  copy  of 
which  was  annexed  as  a  part  of  the  con- 
tract) were  made  warranties.  The  applica- 
tion was  upon  a  printed  form,  and  contained 
numbered  paragraphs,  calling  for  statements 
respecting  the  present  and  previous  health 
of  the  applicant  There  was  a  general  pro- 
vision that  "wherever  nothing  Is  written  In 
the  following  paragraphs  It  Is  agreed  that 
the  warranty  Is  true  without  exception." 
The  warranties  relied  upon  are  as  follows: 
"(2)  I  have  never  had  any  of  the  following 
complaints  or  diseases  [mentioning  about  80 
different  diseases,  among  tbem  "disease  of 
the  heart"  and  "rheumatism"],  except  rheu- 
matism two  years.  *  •  •  (4)  The  follow- 
ing is  the  name  of  the  physician  who  last 
attended  me,  the  date  of  the  attendance,  and 
the  name  of  the  complaint  for  which  he  at- 
tended me:  Dr.  Becker,  2  years.  Rheuma- 
tism. (5)  I  have  not  been  under  the  care 
of  any  physician  within  two  years,  unless  as 

stated  in  previous  line,  except .    (6)  I 

have  never  been  under  treatment  In  any  dis- 
pensary, hospital,  or  asylum,  nor  been  an  In- 
mate of  any  almshouse  or  other  institution, 
except  two  years  ago  for  rheumatism."  At 
the  trial  the  defense  undertook  to  show  that 
beginning  December  22,  1890,  the  insured 
was  for  two  months  confined  in  a  hospital, 
under  treatment  by  Dr.  Becker,  suffering 
from  organic  heart  disease.  There  was  un- 
disputed evidence  that  a  Mr.  Owen  had  been 
thus  treated  In  the  hospital  at  the  time  and 
for  the  period  mentioned,  and  that  he  was 
suffering  from  organic  heart  disease.  The 
evidence  to  identify  this  patient  with  John 
H.  Owen,  the  insured,  was  of  the  very  slight- 
est We  assume,  however,  that  there  was  a 
question  for  the  jury  upon  the  fact  of  Identi- 
ty. 

Reversal  Is  prayed  on  the  ground  that  the 
trial  justice  refused  to  direct  a  verdict  in 
favor  of  the  defendant  and  refused  to  In- 
struct the  Jury  that,  If  the  insured  had  been 
confined  in  a  hospital  within  two  years  of 
the  date  of  the  application,  there  should  be 
a  verdict  for  the  defendant;  and  that,  if  the 
insured  had  been  under  the  care  of  a  physi- 
cian within  two  years  from  the  date  of  the 
application,  there  should  be  a  verdict  In  fa- 
vor of  the  defendant  The  declaration  In. 
paragraph  2  of  the  application,  to  the  effect 
that  the  applicant  had  never  had  disease  of 
the  heart,  an  obscure  disease,  concerning 
which  the  insurer  should  know  that  the  ap- 
plicant could  not  have  certain  knowledge 
saving  as  he  might  be  told  by  a  physician 
or  other  expert,  is  properly  to  be  construed 
as  a  warranty  only  of  the  bona  fide  belief 
and  opinion  of  the  applicant  Henn  v.  Met- 
ropolitan Life  Ins.  Co.,  67  N.  J.  Law,  310, 
61  Atl.  689;  Dlmlck  v.  Metropolitan  Life 
Ins.  Co.,  69  N.  J.  Law,  398,  65  Atl.  201,  62 


L.  R.  A.  774.  Since  the  case  la  devoid  ef 
evidence  to  show  that  Owen  was  apprised 
that  he  was  suffering  from  heart  disease, 
beyond  the  mere  fact  that  he  was  so  suffer- 
ing, it  certainly  was  not  conclusively  proved 
that  his  bona  fide  belief  and  opinion  upon  the 
subject  were  otherwise  than  as  warranted, 
and  so  a  verdict  could  not  properly  be  di- 
rected In  favor  of  the  defendant  on  this 
ground,  even  If  the  Identity  of  Owen  the  In- 
sured with  Owen  the  patient  bad  clearly  ap- 
peared. 

The  same  Is  true  with  respect  to  so  much 
of  paragraph  4  of  the  application  as  men- 
tions rheumatism  as  the  complaint  for  which 
the  applicant  was  last  attended.  So  also 
with  the  mention  of  rheumatism  In  para- 
graph 6. 

With  respect  to  the  other  statements  in 
paragraphs  4,  5,  and  6,  respecting  attendance 
and  care  of  a  physician  and  treatment  In  n 
hospital,  these  representations  concerning 
matters  of  fact  that  were  presumably  within 
the  knowledge  of  the  applicant  are  to  be 
treated  as  warranties,  a  breach  of  which 
would  render  the  policy  void.  Dlmlck  v. 
Metropolitan  Life  Ins.  Co.,  67  N.  J.  Law, 
367,  51  Atl.  692.  But  these  warranties,  like 
all  conditions  that  are  to  work  a  forfeiture 
of  a  contract  otherwise  valid,  are  to  be  strict- 
ly construed  In  order  to  prevent  a  forfeiture. 
Construing  paragraph  4  strictly,  there  Is  no 
response  as  to  the  date  of  attendance.  The 
words  "two  years"  Indicate  as  reasonably  the 
duration  of  the  attendance  as  its  date.  With 
respect  to  any  response  that  Is  manifestly 
incomplete,  the  Issuance  of  the  policy  Is  a 
waiver  of  a  better  answer.  Carson  v.  Jersey 
City  Insurance  Co.,  43  N.  J.  Law,  300,  306, 
39  Am.  Rep.  584;  Hanraban  v.  Metropolitan 
Life  Ins.  Co.,  63  Atl.  280,  281,  72  N.  J.  Law. 
504.  But  without  holding  to  so  strict  a  con- 
struction of  paragraph  4,  and  dealing  with 
the  words  "two  years"  as  Intended  to  specify 
the  date  of  attendance,  yet  In  our  opinion 
this  statement  Is  properly  to  be  construed  In 
the  sense  In  which  It  was  undoubtedly  Intend- 
ed, and  In  which  the  applicant  reasonably 
apprehended  at  the  time  that  the  Insurance 
company  would  understand  It  (Empire  Rub- 
ber Mfg.  Co.  v.  Morris  [N.  J.  Err.  &  App.] 
65  Atl.  450);  that  Is,  as  a  mere  approxima- 
tion to  the  time  when  the  attendance  occur- 
red. The  words  are  Inapt  to  point  out  a  pre- 
cise date.  It  could  not  reasonably  be  under- 
stood that  the  applicant  intended  that  Dr. 
Becker's  attendance  was  precisely  two  years 
before  the  date  of  the  application,  to  wit  on 
September  14,  1880,  and  not  a  day  earlier 
or  later.  The  expression  "two  years,"  as 
colloquially  used,  is  always  understood  as  an 
approximate  statement  In  this  sense  we 
think  it  must  be  Interpreted  In  this  applica- 
tion. An  attendance  by  the  physician  begin- 
ning one  year  and  nine  months  and  ending 
one  year  and  seven  months  before  the  ap- 
plication was  not  necessarily,  and  as  a  mat- 
ter of  law,  a  breach  of  the  warranty.    Para- 
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graph  5  of  the  application  Is:  "I  hare  not 
been  under  the  care  of  a  physician  within 
two  years  unless  as  stated  In  previous  line 

[meaning  paragraph  4],  except ."  So  far 

as  the  proofs  disclosed,  this  was  true;  the 
applicant  not  being  shown  to  hare  been 
under  the  care  of  any  physician  other  than 
Dr.  Becker  within  two  years.  The  state- 
ment in  paragraph  6 — "I  have  never  been 
under  treatment  in  any  dispensary,  hospital 
or  asylum,  nor  been  an  Inmate  of  any  alms- 
house or  any  other  institution,  except  two 
years  ago  for  rheumatism" — is  covered  by 
what  has  already  been  said  respecting  para- 
graph 4.  The  words  "two  years  ago"  are 
manifestly  but  an  approximate  statement 
We  do  not  mean  to  say  that,  if  statements 
of  this  character  were  purposely  made  in 
inaccurate  form  with  the  intent  to  deceive 
the  company,  the  policy  might  not  be  avoided 
for  fraud.  In  this  case  the  question  of  the 
bona  fides  of  the  applicant  was  left  to  the 
jury,  whose  verdict  upon  this  point  Is  of 
course  conclusive. 

No  error  being  found  In  the  record,  the 
judgment  under  review  should  be  affirmed. 


m  w.  J.  i*.  «B) 

CROSSLEY  v.  ST.  PHILIP  NERI. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Corporations — Agents— Authority. 

In  the  absence  of  a  statutory  prohibition 
or  limitation  upon  the  authority  of  agents  of 
a  corporation,  authority  may  be  conferred  by 
parol,  and  may  be  Inferred  from  circumstances 
or  implied  from  the  acquiescence  of  the  corpo- 
ration or  its  managers  in  a  general  coarse  of 
business. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §8  1590-1598.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  James  E.  Crossley  against  St 
Philip  Neri.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

William  J.  Eearns,  for  plaintiff  in  error. 
Rlker  &  Biker,  for  defendant  In  error. 

PITNEY,  J.  This  was  an  action  to  recover 
the  amount  due  upon  five  promissory  notes 
purporting  to  be  made  by  St  Philip  Neri's 
Catholic  Church,  four  of  them  signed  by  Bish- 
op John  J.  O'Connor,  as  president  of  the 
board  of  trustees  of  the  church,  and  one 
signed  by  John  A.  Sbeppard,  vicar  general,  as 
acting  president  of  the  board.  Four  of  the 
notes  were  payable  to  the  order  of  Rev.  Felix 
Morelli,  who  was  treasurer  of  the  church,  and 
by  him  indorsed  over  to  the  plaintiff.  The 
fifth  note  was  payable  to  plaintiff's  order. 
The  church  corporation  was  organized  under 
the  general  "act  to  incorporate  trustees  of  re- 
ligious societies,"  approved  April  9,  1873. 
Gen.  St  p.  2741,  $  39.  By  section  40  of  this 
act  such  a  corporation  is  capacitated  to  pur- 
chase add  bold  lands,  including  church  edi- 


fices, schools,  and  parsonages.  From  these 
objects  the  incidental  power  to  borrow  money 
Is  reasonably  to  be  Inferred. 

The  questions  raised  by  counsel  for  plain- 
tiff In  error  relate  solely  to  the  proof  of  the 
authority  of  the  bishop  and  vicar  general  to 
sign  the  notes  in  question.  It  was  in  evidence 
that  Bishop  O'Connor  was  president  of  the 
board  of  trustees  of  St  Philip  Nerl;  that 
Father  Sheppard  was  vicar  general  of  the 
diocese,  and,  in  the  absence  of  the  bishop, 
represented  him  In  the  diocese,  and,  in  the  ab- 
sence of  the  bishop,  represented  him  and  act- 
ed as  president  of  the  board  of  trustees,  with 
all  the  powers  possessed  by  the  bishop;  that 
the  notes  In  suit  were  signed  by  these  func- 
tionaries; and  that  numerous  other  notes 
"made  as  these  notes  were  made"  had  been 
signed  by  the  bishop,  and,  in  his  absence,  by 
the  vicar  general,  and  had  been  recognized  by 
the  church  and  paid  as  they  became  due.  It 
was  further  shown  that  the  minutes  of  the 
trustees  of  the  church  contained  no  resolution 
authorizing  the  making  of  the  notes  in  suit ; 
that  according  to  the  laws  of  the  diocese,  a 
resolution  of  the  board  was  required  for  the 
making  of  a  new  note,  but  that  as  to  renewals 
special  resolutions  of  the  board  were  not  re- 
quired ;  and  that  the  notes  In  suit  so  far  as 
signed  by  the  bishop,  were  signed  under  the 
Impression  that  they  were  renewals.  It  was 
In  evidence  and  undisputed  that  each  of  the 
notes  was  taken  by  the  plaintiff  for  value  be- 
fore maturity  from  Father  Morelli,  who  at 
the  time  was  treasurer  of  the  church. 

The  learned  Chief  Justice,  before  whom  the 
case  was  tried,  denied  a  motion  for  direction 
of  a  verdict  in  defendant's  favor,  which  was 
based  upon  the  ground  that  there  was  no 
proof  of  authority  in  the  agents  of  the  cor- 
poration to  make  the  notes,  and  submitted  the 
case  to  the  Jury,  with  instructions  to  the  effect 
that  in  order  to  find  a  liability  resting  upon 
the  church,  It  was  not  necessary  that  there 
should  have  been  a  meeting  of  the  board  of 
trustees  preceding  the  issuing  of  each  note 
and  a  resolution  passed  by  the  board  authori- 
zing the  making  of  the  note,  and  that  the  au- 
thority of  the  bishop  and  vicar  general  could 
be  Inferred  from  tbelr  customary  exercise  of 
such  authority  In  the  signing  of  notes  Issued 
In  the  name  of  the  corporation,  and  from  the 
recognition  of  such  notes  by  the  act  of  the 
church  in  paying  them. 

We  think  the  case  was  properly  disposed 
of.  In  the  absence  of  a  statutory  prohibition 
or  limitation  upon  the  authority  of  the  agent 
(and  there  Is  none  such  In  the  present  case), 
authority  may  be  conferred  by  parol,  and  may 
be  Inferred  from  circumstances  or  implied 
from  the  acquiescence  of  the  corporation  or 
Its  managers  in  a  general  course  of  business. 
Martin  v.  Webb,  110  U.  S.  7,  3  Sup.  Ct  428, 
28  L.  Ed.  49 ;  Stokes  v.  New  Jersey  Pottery 
Co.,  46  N.  J.  Law,  237,  242. 

The  judgment  under  review  should  be  af- 
firmed. 


Digitized  by 


Google 


28 


97  ATLANTIC  REPORTER. 


(N.X 


(74  N.  J.  I*  TDJ) 

DEMATO  v.  HUDSON  COUNTY  GAS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Masteb  and  Servant— Injury  to  Servant— 
Negligence  ot  Fellow  Servant. 

The  plaintiff  was  employed  to  strike  a  steel 
chisel  with  a  hammer,  and  was  injured  by  a. 
piece  of  steel  struck  off  in  the  process  of  ham- 
mering. The  defect  alleged  was  the  deteriora- 
tion of  the  chisel  due  to  the  constant  use.  Held, 
that  the  duty  of  inspection  and  repair  was  inci. 
dental  to  the  duty  to  use,  and  the  negligence 
was  that  of  the  plaintiff's  fellow  servants,  and 
not  of  the  master. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  Si  285-237,  406- 
410.] 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Stephen  Demato  against  the 
Hudson  County  Gas  Company.  Judgment  of 
nonsuit,  and  plaintiff  brings  error.    Affirmed. 

Alex.  Simpson,  for  plaintiff  in  error. 
William  D.  Edwards,  for  defendant  In  error. 

SWAYZE,  J.  The  plaintiff,  a  laborer  In 
the  employ  of  tbe  defendant,  was  injured 
In  the  eye  while  striking  a  chisel  with  a 
hammer.  He  had  Just  begun  this  work. 
The  accident  happened  on  Saturday.  On 
Monday  he  was  operated  on,  and  he  says  a 
piece  of  steel  was  taken  out  of  his  eye.  He 
never  saw  it,  and  did  not  know  whether  It 
was  steel.  The  surgeon  who  performed  tbe 
operation  was  not  a  witness.  The  claim  of 
the  plaintiff  is  that  the  bead  of  the  chisel 
was  defective  because  It  was  scaly  and  bat- 
tered by  the  continual  beating  of  a  hammer. 
The  chisel  was  not  produced,  but  was  said 
to  resemble  one  which  was  shown  to  the 
plaintiff  on  the  trial. 

Tbe  evidence  is  hardly  sufficient  to  Bbow 
that  the  plaintiff's  injury  was  due  to  a  piece 
of  steel  from  the  chisel,  but  we  assume  in 
his  favor  that  there  was  enough  proof  of  the 
fact  to  carry  the  case  to  tbe  jury.  There 
was,  however,  no  evidence  of  negligence  on 
the  part  of  the  defendant  The  plaintiff's 
own  expert  witness  testifies  that  tbe  alleged 
bad  condition  of  the  chisel  was  not  due  to 
defect  in  the  steel,  but  was  necessary  to  tbe 
use  of  the  Implement;  that  there  Is  a  point 
when  the.  defect  should  be  discovered;  that 
the  men  who  had  tbe  best  knowledge  of  that 
are  the  men  who  are  using  It;  that  it  should 
be  sent  to  tbe  blacksmith  to  be  dressed  up; 
that  chisels  are  constantly  sent  for  that  pur- 
pose when  it  is  necessary.  There  is  no  evi- 
dence that  the  chisel  when  furnished  to  the 
men  by  the  defendant  was  in  improper  con- 
dition. 

It  hardly  needed  the  evidence  of  an  expert 
to  prove  that  the  head  of  a  cbisel,  which  is 
constantly  struck  with  a  hammer,  will  in 
time  deteriorate.  Deterioration  is  the  nec- 
essary result  of  the  use  for  which  it  was  in- 
tended. The  duty  of  inspection  and  repair 
In  such  a  case  is  Incidental  to  the  duty  of  tbe 
employes  to  use  the  tool  in  their  common 


employment  and  the  master  Is  not  respon- 
sible to  an  employe  for  tbe  failure  of  his 
fellow  servants  to  perform  that  duty.  Steam- 
ship Co.  v.  Ingebregsten,  57  N.  J.  Law,  400, 
31  Atl.  619.1  a  recent  case  In  this  court  Il- 
lustrates the  distinction  between  the  failure 
of  the  master  to  furnish  a  proper  tool  and 
the  failure  of  his  servants  to  Inspect  and  re- 
pair when  the  tool  necessarily  deteriorates 
by  the  very  use.  Campbell  v.  Gillespie  Co., 
69  N.  J.  Law,  279,  55  Atl.  276.  We  there  said: 
"Drift  pins  are  obviously  subject  to  deteri- 
oration in  their  use,  and  thereby  to  become 
to  some  extent  dangerous,  and  if  the  pin 
used  in  this  case  was,  when  furnished  to  Wil- 
liam Campbell,  reasonably  safe  for  the  work 
of  riveting,  the  duty  of  Inspection  fell  upon 
him  to  see  whether  it  became  Imperfect  dur- 
ing his  use  of  it  and  for  bis  neglect  to 
make  such  inspection  the  master  will  not  be 
liable." 

The  trial  Judge  rightly  ordered  a  nonsuit ; 
and  the  judgment  is  affirmed,  with  costs. 


(TS  N.  J.  B.  MS) 
BOARD  OF  HEALTH  OF   STATE  OF 
NEW  JERSEY  v.  IHNJKEN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1907.) 

Waters— Provisions   Against  Pollution— 
Repeah. 

While  Pub.  Laws  1890.  p.  73,  "An  act  to 
secure  the  purity  of  the  public  supplies  of  pota- 
ble waters,  is  repealed  in  so  far  as  its  provi- 
sions are  repugnant  to  those  of  Pub.  Laws  1899, 
p.  536,  "An  act  to  prevent  the  pollution  of  the 
waters  of  this  state  by  the  establishment  of  a 
state  sewerage  commission,"  yet  permitting 
waste  water  from  washing  cans  and  bottles  in 
a  creamery,  and  from  the  washing  of  the  floors 
thereof,  to  flow  into  a  stream  from  which  a  city 
obtains  its  water  supply,  being  an  act  not  plac- 
ed within  the  cognizance  of  the  sewage  com- 
mission by  the  latter  act  the  power  to  invoke 
the  aid  of  the  Court  of  Chancery  to  restrain 
such  action  still  remains  in  the  state  board  of 
health  under  the  former  act. 

Appeal  from  Court  of  Chancery. 

Suit  by  the  state,  on  relation  of  the  board 
of  health  of  the  state  of  New  Jersey,  against 
George  Ibnken.  From  an  adverse  decree, 
defendant  appeals.    Affirmed. 

William  C.  Cudllpp,  for  appellant  Edward 
D.  Duffleld  and  Robert  H.  McCarter,  Atty. 
Gen.,  for  tbe  State. 


GUMMERB,  O.  J.  The  bill  in  this 
was  filed  In  th«  name  of  the  state,  on  the  re- 
lation of  the  state  board  of  health,  for  an  in- 
junction to  restrain  the  appellant,  who  was 
the  defendant  below,  from  permitting  the 
waste  water  from  the  washing  of  cans  and 
bottles,  and  tbe  cleansing  of  the  floors  in  his 
creamery  near  Stockholm  in  this  state,  to 
flow  into  and  pollute  a  tributary  of  the  Peq- 
uannock  river  from  which  the  city  of  Newark 
obtains  Its  supply  of  water  for  domestic 
use.  The  bill  was  filed  pursuant  to  author- 
ity conferred  upon  the  state  board  by  the 
provisions  of  "An  act  to  secure  the  purity  of 

»ll  Am.  Bt  Rep.  Mi. 


Digitized  by  VjOOQIC 


N.JO 


BOARD  OF  HEALTH  v.  IHNKEN. 


29 


the  public  supplies  of  potable  waters  In  this 
state,"  approved  March  17,  1899  (P.  L.  p.  73). 
The  first  section  of  that  act  provides  that 
"no  sewage,  drainage,  domestic  or  factory 
refuse,  excremental  or  other  polluting  mat- 
ters of  any  kind  whatsoever,  which  either  by 
Itself,  or  In  connection  with  other  matter, 
will  corrupt  or  Impair,  or  tend  to  corrupt 
and  Impair  the  quality  of  the  water  of  any 
river,  brook,  stream,  or  any  tributary  or 
branch  thereof,  or  of  any  lake,  pond,  well, 
spring,  or  other  reservoir  from  which  is  tak- 
en, or  may  be  taken,  any  public  supply  of 
water  for  domestic  use  In  any  city,  town, 
borough,  township  or  other  municipality  of 
this  state,  or  which  will  render  or  tend  to 
render  such  water  injurious  to  health,  shall 
be  placed  in  or  discharged  into  the  waters,  or 
placed  or  deposited  upon  the  ice,  of  any  such 
river,  brook,  stream,  or  any  tributary  or 
branch  thereof,  or  of  any  lake,  pond,  well, 
spring  or  other  reservoir,  above  the  point 
from  which  any  city,  town,  borough,  township 
or  other  municipality  shall  or  may  obtain  Its 
supply  of  water  for  domestic  use ;  nor  shall 
any  such  sewage,  drainage,  domestic  or  fac- 
tory refuse,  excremental  or  other  polluting 
matter,  be  placed  or  suffered'  to  remain  upon 
the  banks  of  any  such  river,  brook,  stream, 
or  of  any  tributary  or  branch  thereof,  or  of 
any  lake,  pond,  well,  spring,  or  other  reser- 
voir, above  the  point  from  which  any  city, 
town,  borough,  township  or  other  municipali- 
ty, shall  or  may  obtain  its  supply  of  water 
for  domestic  use  as  aforesaid."  No  person 
or  corporation  is  exempted  from  the  provi- 
sion of  this  statute,  except  municipalities 
which,  at  the  date  of  the  passage  of  the  act, 
had  a  public  sewer  system  legally  constructed 
under  municipal  authority,  discharging  Its 
drainage  or  sewage  into  any  such  river, 
brook,  stream,  etc. 

Upon  the  hearing  In  the  Court  of  Chancery, 
it  was  considered  that  the  proofs  made  It 
clear  that  the  defendant  was  engaged  in  pol- 
luting the  waters  of  a  tributary  of  the  Peq- 
nannock  river,  about  10  miles  above  the  New- 
ark intake,  and  that  be  was  doing  so  within 
the  prohibition  of  the  act  of  the  Legislature 
Just  mentioned,  as  construed  by  the  Court 
of  Chancery,  and  subsequently  by  this  court, 
hi  the  case  of  State  Board  of  Health  v. 
Diamond  Mills  Paper  Co.,  63  N.  J.  Eq.  Ill, 
51  AtL  1019,  s.  c.  on  appeal,  64  N.  J.  Eq.  793. 
63  AtL  1125.  We  concur  with  the  learned 
Vice  Chancellor  In  his  conclusion  upon  the 
facts,  and  in  the  view  expressed  by  him  that 
the  acts  of  the  defendant  which  are  com- 
plained of  are  within  the  prohibition  of  the 
statute  referred  to.  It  is  argued  before  us, 
however,  that  the  act  of  March  17,  1899,  was 
repealed,  by  implication,  by  a  subsequent 
statute  passed  in  the  same  year,  and  enti- 
tled "An  act  to  prevent  the  pollution  of  the 
waters  of  this  state  by  the  establishment  of 
a  state  sewerage  commission,  and  authoriz- 
ing the  creation  of  sewerage  districts,  and 
district   sewerage    boards,    and   prescribing, 


defining  and  regulating  the  powers  and  duties 
of  such  commission  and  such  boards"  (P.  L. 
1899,  p.  536),  and  that  for  this  reason  the 
decree  appealed  from  should  be  reversed, 
notwithstanding  the  fact  that  it  Is  supported 
by  the  decision  in  the  Diamond  Mills  Paper 
Company  Case. 

In  considering  this  question  It  Is  to  be 
borne  in  mind  that  an  Inferential  repeal  of 
a  statute  is  a  pure  question  of  Intention,  and 
that  every  reasonable  Intendment  will  be 
made  against  such  result;  that  such  de- 
stroying effect  will  be  deemed  to  reside  in 
the  more  recent  statute  only  when  It  is  ab- 
solutely irreconcilable  with  the  prior  one. 
Ruckman  v.  Ransom,  35  N.  J.  Law,  565; 
Hotel  Registry  Corporation  v.  Stafford,  70 
N.  J.  Law,  528,  57  AtL  145.  And  this  Is  pe- 
culiarly true  with  reference  to  statutes  en- 
acted at  the  same  session  of  the  Legislature. 
If  it  is  possible  to  do  so,  they  should  re- 
ceive a  construction  which  will  give  effect 
to  each.  Each  Is  supposed  to  speak  the  mind 
of  the  same  Legislature,  and  the  words  used 
In  each  should  be  qualified  and  restricted, 
if  necessary,  in  their  construction,  so  as  to 
give  validity  and  effect  to  every  other  act 
passed  at  the  same  session.  The  presumption 
Is  that  different  acts  passed  at  the  same  ses- 
sion of  the  Legislature  are  imbued  by  the 
same  spirit,  and  actuated  by  the  same  policy, 
and  that  one  was  not  Intended  to  repeal  or 
destroy  the  other.  Lewis'  Sutherland  Stat. 
Con.  vol.  1,  {  268. 

The  state  sewerage  commission  statute  of 
1899  was  revised  and  amended  by  the  Legis- 
lature of  1900  (P.  L.  p.  113).  The  amend- 
ments, however,  made  little  change  in  the 
original  statute,  except  by  increasing  the 
powers  of  the  commission.  The  question, 
therefore,  to  be  determined.  Is  whether  the 
provisions  of  the  later  act  of  1899,  as  amend- 
ed In  the  year  1900,  are  so  manifestly  incon- 
sistent with,  and  repugnant  to,  the  provisions 
of  the  earlier  act,  as  to  disclose  a  clear  Intent 
on  the  part  of  the  Legislature  to  repeal  It 
The  state  sewerage  commission  act,  after 
prescribing  for  the  composition  of  the  com- 
mission, and  the  term  of  office  of  its  members, 
imposes  upon  them  the  duty  of  Investigating 
the  various  methods  of  sewage  disposal,  In 
order  that  It  may  be  able  to  make  proper  rec- 
ommendations In  regard  thereto;  the  Inves- 
tigating of  all  complaints  of  the  pollution  of 
the  waters  of  the  state,  which  shall  be 
brought  to  its  notice,  and  If  they  shall  find 
that  any  of  the  waters  of  the  state  are  being 
polluted  to  the  Injury  of  any  of  its  inhabi- 
tants, either  In  their  health,  comfort,  or  prop- 
erty, to  notify  In  writing  any  person,  corpo- 
ration, or  municipality  found  to  be  polluting 
such  waters.  It  then  provides  that,  prior  to 
a  time  to  be  fixed  by  such  commission,  which 
time  shall  not  be  more  than  five  years  from 
the  date  of  its  notice,  said  person,  corpora- 
tion, or  municipality  must  cease  to  pollute 
said  waters,  and  make  such  disposition  of 
their  sewage,  or  other  polluting  matter,  as 
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shall  be  approved  by  the  state  sewerage  com- 
mission. It  then  confers  upon  any  person, 
corporation,  or  municipality  aggrieved  by  the 
finding  of  the  commission  an  appeal  to  the 
Court  of  Chancery,  which  court  is  empowered 
by  the  act  to  confirm  the  finding  of  the  com- 
mission, or  to  reverse  or  modify  it  In  whole 
or  in  part  The  act  then  provides  that  it 
shall  be  unlawful  for  any  person,  corporation, 
or  municipality  to  build  any  sewer,  drain,  or 
sewerage  system  from  which  It  is  designed 
that  any  sewage,  or  other  harmful  and  dele- 
terious matter,  solid  or  liquid,  shall  flow  into 
any  of  the  waters  of  this  state,  so  as  to 
pollute,  or  render  Impure,  such  waters,  except 
under  such  conditions  as  shall  be  approved  by 
the  state  sewerage  commission,  but  declares 
that  this  provision  shall  not  be  deemed  to 
prohibit  the  use  or  extension  of  existing 
sewers,  drains,  or  sewerage  systems,  unless 
the  person,  corporation,  or  municipality  con- 
trolling the  same  shall  be  served  with  a  no- 
tice to  cease  pollution,  as  thereinbefore  pro- 
vided. It  then  provides  that  It  shall  be  un- 
lawful for  any  person,  corporation,  or  munic- 
ipality to  build,  or  cause  to  be  built,  or  op- 
erate, any  plant  for  the  treatment  of  sewage, 
or  other  polluting  substance,  from  which  the 
effluent  is  to  flow  into  any  of  the  waters  of 
this  state,  except  under  such  conditions  as 
shall  be  approved  by  the  state  sewerage  com- 
mission, to  whom  plans  shall  be  submitted  be- 
fore building;  and,  further,  that  it  shall  be 
unlawful  for  any  person,  corporation,  or 
municipality,  after  the  date  specified  in  the 
notice  before  mentioned,  to  permit  or  allow 
any  sewage,  or  other  polluting  matter,  to 
flow  into  said  waters  from  any  sewer,  drain, 
or  sewerage  system,  except  under  such  con- 
ditions as  shall  be  approved  by  the  state 
sewerage  commission.  Authority  is  then  con- 
ferred upon  the  commission  to  apply  to  the 
Court  of  Chancery  for  an  injunction  to  pre- 
vent violations  of  the  provisions  of  the  act 
It  seems  quite  clear,  from  a  reading  of  the 
provisions  of  this  act  that  the  powers  con- 
ferred upon  the  state  sewerage  commission 
are  much  less  extensive  than  those  conferred 
upon  the  state  board  of  health  by  the  earlier 
statute.  The  sewerage  commission  Is  only  to 
take  proceedings  where  actual  pollution  of 
the  waters  of  the  state  Is  shown  to  exist; 
whereas,  the  state  board  of  health  is  au- 
thorized to  invoke  the  aid  of  the  Court  of 
Chancery  whenever  the  polluting  matter, 
either  by  itself,  or  in  connection  with  other 
matter,  corrupts  or  impairs,  or  tends  to  cor- 
rupt or  impair,  the  stream  from  which  any 
municipality  obtains  its  water  supply.  The 
state  sewerage  commission,  before  applying 
to  the  Court  of  Chancery  for  Its  Injunction, 
must  first  notify  the  offending  party  to  stop 
the  pollution  of  the  water,  and  must  fix  the 
time  within  which  the  pollution  shall  cease; 
whereas,  the  state  board  of  health  may  sue 
out  an  injunction  to  restrain  the  forbidden 
acts  Immediately  upon  ascertaining  their  ex- 
istence.   The  state  board  of  health  may  re- 


strain the  deposit  of  all  kinds  of  polluting 
matter  upon  the  Ice  of  any  stream,  or  upon 
the  banks  thereof,  while  the  supervision  of 
the  state  sewerage  commission  would  seem 
to  be  limited  to  such  pollution  as  comes  from 
sewers,  drains,  sewerage  systems,  or  sewage 
disposal  works.  It  is,  of  course,  apparent 
from  an  examination  of  the  two  statutes, 
that  the  powers  conferred  upon  the  state 
board  of  health  by  the  earlier  act  have  been 
considerably  modified  and  restricted  by  the 
later  act;  but  this  fact  affords  no  ground 
for  imputing  to  the  Legislature  an  intent  to 
repeal  the  earlier  act  In  toto.  wearing  in 
mind  the  settled  rule  of  construction  In  de- 
termining whether  a  statute  has  been  re- 
pealed by  Implication,  all  that  can  be  said  In 
the  present  case  is  that  such  of  the  provisions 
of  "An  act  to  secure  the  purity  of  public 
supplies  of  potable  waters  In  this  state"  as 
are  repugnant  to  the  provisions  of  the  later 
statute  are  repealed,  and  that  the  remaining 
portions  thereof  are  unaffected  by  the  later 
act 

The  conduct  of  the  appellant  which  is 
made  the  ground  of  its  action  by  the  state 
board  of  health,  namely,  the  permitting  waste 
water  from  the  washing  of  cans  and  bottles 
in"hls  creamery,  and  from  the  cleansing  of  its 
floors,  to  flow  into  a  tributary  of  the  Pequan- 
nock  river,  a  stream  from  which  the  city  of 
Newark  obtains  its  water  supply,  is  an  act 
not  placed  within  the  cognizance  of  the  state 
sewerage  commission  by  the  statute  which 
created  that  body.  The  power  to  Invoke  the 
aid  of  the  Court  of  Chancery  to  restrain 
such  action,  therefore,  still  remains  with  the 
state  board  of  health. 

The  decree  appealed  from  should  be  af- 
firmed 


fit  N.  J.  B,  907) 

KETCHUM  v.  BELL  et  ai 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Mortgagees— Mobtgagees    in    Possession— 

Redemption. 

Parties  defendant  in  the  actual  possession 
of  real  property,  while  holding  thereto  the  re- 
lation of  mortgagees,  are  chargeable,  on  a  bill 
filed  to  redeem,  and  for  an  accounting  of  rents 
and  profits  received,  with  the  fair  annual  val- 
ue of  the  premises  so  occupied  as  an  occupa- 
tion rent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  g{  517-525.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

BUI  by  John  J.  Ketchum  against  Henry 
G.  Bell  and  others.  From  a  decree,  com- 
plainant appeals.     Reversed. 

In  a  suit  brought  by  John  J.  Ketchum 
against  Henry  G.  Bell  and  others,  to  redeem 
mortgaged  premises,  setting  up  the  execu- 
tion of  an  absolute  deed  from  complainant 
to  defendant  accompanied  by  a  written  agree- 
ment by  the  latter  to  reconvey  the  premises 
and  account  for  rents  received,  a  decree  was 


Digitized  by 


Google 


N.J.) 


KETCHUM  t.  BELL. 


81 


made  July  10,  1905,  declaring  that  complain- 
ant was  entitled  to  redeem,  and  that  defend- 
ant should  account  for  rents  and  profits  re- 
ceived, and  that  the  cause  be  referred  to  a 
special  master  to  ascertain  (to  quote  the  per- 
tinent words  of  the  decree)  "the  fair  rental 
value  of  the  part  of  the  said  premises  ac- 
tually occupied  by  the  defendants,  and  the 
amount  which  has  been  received  by  the  de- 
fendants for  rents  and  profits  of  said  prem- 
ises from  the  25th  day  of  July,  1896,  or  which 
might  have  been  received  by  them  but  for 
their  willful  default,  and  to  charge  them  with 
the  same,-  *  *  *  and  what  shall  be  coming  on 
account  of  said  occupation  and  rents  and  prof- 
its is  to  be  deducted  out  of  what  shall  be 
found  due  to  the  defendants  for  principal 
and  Interest  on  said  mortgage  Indebtedness, 
and  said  amounts  paid  by  the  defendants, 
and  that  what  upon  the  balance  of  said 
account  shall  be  found  due  to  the  defendants 
for  said  principal  and  interest  and  amounts 
so  paid  out  by  them  for  the  complainant, 
the  complainant  do  pay,"  etc.  The  master 
on  May  10,  1906,  made  his  final  report  to 
the  Court  of  Chancery,  containing,  inter 
alia,  the  following  finding,  viz.:  "(1)  That 
there  have  been  no  rents  and  profits  which 
might  have  been  received  by  the  defendants 
but  for  their  willful  default,  and  that  they 
are  therefore  not  chargeable  with  anything 
on  that  score.  (2)  I  find  that  the  fair  rental 
value  of  the  part  of  the  said  premises  actu- 
ally occupied  by  the  defendants,  and  with 
which  they  should  be  chargeable,  Is  as  fol- 
lows: For  occupation  of  office  room  from 
August  1,  1896,  to  January  1,  1902,  at  $60  a 
year,  the  sum  of  $325."  In  the  striking  of 
the  balance  the  report  fixes  the  net  sum  of 
$8,699.36  as  due  to  the  defendants  from  the 
complainant  after  allowing  all  credits  due 
the  latter  on  the  1st  day  of  January,  1906. 
To  this  report  the  complainant  filed  cer- 
tain exceptions,  together  with  the  following: 
"Second.  Because  the  master's  report  does 
not  charge  the  defendants  with  occupation 
rent  for  an  office  room  of  value  of  sixty  dol- 
lars ($60.00)  a  year  for  nine  years  and  five 
months,"  etc.  Subsequently,  on  June  4,  1906, 
the  Court  of  Chancery  by  the  second  and 
final  decree  ordered  that  all  the  exceptions  of 
the  complainant  be  overruled  and  disallow- 
ed, and  the  master's  report  be  approved  and 
confirmed.  From  this  last  decree  the  com- 
plainant has  appealed. 

John  J.  Ketchum,  pro  se.  Addison  Ely, 
for  respondents. 

VREDENBURGH,  J.  (after  reciting  as 
above).  Among  the  exceptions  presented  for 
review  is  the  correctness  of  the  master's  re- 
port, and  the  decree  confirming  It,  In  refusing 
to  charge  the  defendants  with  the  occupation 
rent  during  the  entire  period  of  their  occu- 
pancy of  the  office  room  In  controversy. 
While  the  master,  correctly,  we  think,  un- 
der the  evidence  before  blm,  fixed  the  fair 


yearly  rental  value  at  $60  a  year  ($5  per 
month)  for  the  room  occupied  by  defendants, 
he  has  limited  the  period  of  such  liability 
for  occupancy  to  January  1,  1902.  We  think 
the  testimony,  not  seriously  questioned  nor 
controverted  below,  Impels  the  conclusion 
that  the  defendants  are  also  chargeable  for 
such  occupation  rent  for  a  longer  period, 
namely,  from  January  1,  1902,  to  the  date 
of  the  master's  final  report.  Specifications 
at  length  of  this  testimony  here  Is  unneces- 
sary. The  complainant,  in  substance,  testi- 
fied that  the  defendant  association  had  pos- 
session of  a  room  or  office  in  the  complain- 
ant's building  from  August,  1896,  until  the 
date  of  the  hearing  before  the  master,  that 
the  defendants  carried  on  the  business  of 
selling  trusses  for  the  relief  of  persons  suf- 
fering from  hernia,  In  such  room,  and  that 
such  business  was  conducted  there  from  the 
latter  part  of  the  year  1896  continuously  up 
to  the  time  of  .the  giving  of  bis  testimony. 
In  this  he  was  supported,  to  some  extent, 
by  the  defendant  Bell  himself,  and  also  by 
the  defendant's  clerk  and  witness,  Stod- 
dard, who  sustained  complainant's  state- 
ments, testifying  that  the  stock  of  trusses 
was  so  arranged  and  used  in  this  room  up- 
on shelving  (put  up  by  him  there  permanent- 
ly) that,  when  a  person  applied  to  him  for 
trusses,  he  could  go  to  the  shelves  and  get 
the  exact  number  and  size  wanted,  and  fit 
such  person  with  the  requisite  truss.  This 
evidence  was,  we  think,  sufficient  to  estab- 
lish the  fact  of  the  nature,  duration,  and 
continuity  of  defendant's  possession  and 
use  of  the  premises  In  question.  The  de- 
fendant's legal  and  equitable  situation  under 
the  deed,  and  contemporaneous  written  agree- 
ment to  reconvey,  Is  analogous  to  that  of  a 
mortgagee  in  possession  of  the  mortgaged 
premises.  That  the  deed  and  agreement  con- 
strued together  constituted  a  mortgage  on 
the  premises  was  not  disputed  before  the 
court  below.  The  respondent's  counsel  In 
his  brief  before  this  court  concedes  that  such 
effect  was  there  "freely  admitted."  The 
equitable  rule  is  Indisputably  settled  that 
such  a  grantee  In  actual  possession  is  charge- 
able as  a  mortgagee  in  possession  with  rea- 
sonable rent,  or  the  fair  annual  value  of 
the  occupied  premises  as  an  occupation  rent 
1  Hilllard  on  Mort  450;  8  Pomeroy,  Eq. 
Jur.  i  1216,  and  cases  cited  in  note  2  at  bot- 
tom; Dawson  v.  Drake,  80  N.  J.  Eq.  601; 
s.  c.  on  appeal,  30  N.  J.  Eq.  733;  Dema- 
rest  v.  Berry,  16  N.  J.  Eq.  481 ;  Leeds  v.  Glf- 
ford,  41  N.  J.  Eq.  464,  5  Atl.  795;  Moore 
v.  Degraw,  5  N.  J.  Eq.  346;  4  Kent,  Com. 
165. 

The  other  exceptions,  under  review,  we 
think  were  properly  decided  below,  but  the 
complainant's  exception  to  the  master's  re- 
port, to  the  extent  above  indicated,  should 
have  been  sustained. 

The  decree  appealed  from  should  be  re- 
versed. 
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01  N.  J.  B.  880) 

WYCKOFF  et  al.  t.  O'NEIL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

JuDe  17,  1907.) 

1.  Executors  —  Accounting  —  Inheritance 
Tax. 

Where  an  executor  has  paid  the  collateral 
inheritance  taxes  upon  legacies  given  by  the 
will,  although  it  is  his  duty  to  deduct  such  tax 
at  settlement  with  the  legatee  under  section 
268,  Gen.  St.  p.  8341,  he  may  properly  make 
the  payments  and  have  allowance  for  them  in 
his  final  account. 

2.  Same—  Interest. 

An  executor  is  not  ordinarily  compelled  to 
pay  such  tax  until  the  expiration  of  the  year  al- 
lowed him  by  law  for  the  settlement  of  the  es- 
tate, and  he  should  not  be  refused  allowance  for 
such  interest  as  he  would  be  required  to  pay  if 
the  tax  were  paid  within  the  year. 

3.  Same— Uninvested  Property. 

He  will  not  ordinarily  be  chargeable  with 
interest  on  moneys  in  his  hands  uninvested  for 
and  during  the  year  allowed  him  in  which  to 
settle  the  estate. 

4.  Same— Interest  on  Commissions. 

An  executor  is  not  entitled  to  commissions 
until  his  accounts  have  been  settled  and  allow- 
ed by  the  court ;  and,  if  he  withdraws  from  the 
estate  prior  to  such  settlement  any  money  on 
account  of  such  commissions,  he  will  be  charge- 
able with  Interest  thereon  to  the  time  of  his  ac- 
counting. 
(Syllabus  by  the  Court.) 

Appeal  from  Prerogative  Court 

In  the  matter  of  the  estate  of  Mary  E.  Har- 
ris. To  the  account  of  William  O'Nell,  execu- 
tor, Martha  Wyckoff  and  Elizabeth  Wyckoff 
filed,  exceptions.  From  the  decree  of  the  Pre- 
rogative Court,  the  executor  appeals.  Re- 
versed and  modified. 

Gilbert  Collins,  for  appellant  William  H. 
Morrow,  for  respondents. 

HENDRICKSON,  J.  This  Is  an  appeal 
from  a  decree  of  the  Prerogative  Court  en- 
tered upon  an  appeal  from  a  decree  of  the  or- 
phans' court  of  Warren  county,  wherein  the 
respondents  were  the  exceptants  and  the  ap- 
pellant the  accountant  The  conclusions  of 
the  vice  ordinary  will  be  found  In  63  At].  982. 
The  appellant  filed  with  the  surrogate  his 
final  account  as  executor  of  Mary  E.  Harris. 
To  this  account  exceptions  were  filed. 

The  first  Item  In  controversy  was  a  pay- 
ment of  $1,027.75,  paid  to  the  State  Treasurer 
In  satisfaction  of  the  total  sum  assessed 
against  all  the  legacies  subject  to  a  collateral 
Inheritance  tax.  This  sum  Included  the  prin- 
cipal of  the  tax  and  interest  on  it,  and  also 
a  penalty  for  not  paying  the  same  within  nine 
months  from  the  death  of  the  testatrix.  The 
section  of  the  statute  regulating  such  pay- 
ment may  be  found  in  Gen.  St  5  3340,  par.  266. 
We  do  not  think  the  executor  was  bound  to 
pay  the  tax  until  the  expiration  of  the  year 
allowed  him  by  law  within  which  to  settle  the 
estate.  He  is  entitled  to  know  the  amount 
available  for  the  payment  of  legacies  after  the 
debts  are  paid  and  to  have  a  reasonable  time 
thereafter,  before  he  pays  the  tax  on  the  lega- 
cies, we  think,  therefore,  that  the  account- 
ant should  be  allowed  for  the  principal  of  the 


tax  he  has  paid,  with  Interest  collected  there- 
on under  the  statute  for  one  year  -at  the  rate 
of  6  per  cent.,  and,  being  bound  to  pay  the 
tax  on  the  legacies  at  the  expiration  of  the 
year,  he  cannot  be  allowed  any  interest  he 
has  paid  thereon  after  that  period,  and  is 
chargeable  with  the  whole  penalty,  and  Is  not 
entitled  to  be  allowed  In  the  accounting  for 
the  excess  Interest  or  the  penalty.  In  other 
words,  anything  on  account  of  this  Item  In 
excess  of  the  principal  amount  and  Interest 
thereon  at  6  per  cent  for  one  year  should  be 
disallowed.  The  vice  ordinary  held,  further, 
that  the  accountant  was  not  entitled  to  any 
allowance  for  those  payments,  for  the  reason 
that  the  amount  of  the  tax  on  each  legacy 
should  be  deducted  from  the  legacy  Itself  In 
settlement  with  the  legatee,  and  therefore  did 
not  enter  into  the  executor's  account  as  ex- 
ecutor. We  are  unable  to  agree  with  the 
learned  vice  ordinary  upon  this  point  We 
think  the  executor  should  show  In  his  account 
every  payment  made  by  him  as  executor.  The 
distribution  of  those  payments  among  the 
various  legatees  is  a  matter  of  subsequent  ar- 
rangement between  him  and  them  when  he 
comes  to  pay  the  legacies.  In  stating  his  ac- 
count it  would  be  better,  doubtless,  that  the 
accountant  should  distribute  the  sum  total  of 
the  Inheritance  taxes,  showing  just  how  much 
thereof  was  chargeable  against  each  legacy; 
but  the  failure  to  so  distribute  is  no  reason 
for  disallowing  the  payment  of  the  item  in 
the  account 

The  next  exception  relates  to  a  credit  in 
the  account  of  $300  for  counsel  fees  paid  Jo- 
seph H.  Wilson  for  attorney's  services.  The 
vice  ordinary  disallowed  this  payment  for  the 
reason  that  the  allowance  of  $100  counsel  fee 
on  the  final  accounting,  which  also  appeared 
in  the  account  and  was  excepted  to,  was  am- 
ple compensation  for  any  services  counsel 
could  have  properly  rendered  the  executor  In 
the  discharge  of  his  duties.  In  this  we  agree 
with  the  vice  ordinary. 

The  next  exception  Is  to  a  charge  of  inter- 
est decreed  by  the  orphans'  court  against  the 
accountant  on  $700  withdrawn  by  the  execu- 
tor as  his  commission.  He  drew  this  amount 
three  months  after  the  testatrix's  death,  and 
almost  a  year  before  his  final  account  was 
filed.  Upon  his  final  accounting  the  commis- 
sions were  fixed  at  $717.52,  so  that  with  the 
exception  of  the  $17.52,  he  had  in  his  posses- 
sion, subject  to  his  own  use,  his  commissions 
for  services  for  nearly  a  year  before  they 
were  finally  rendered.  As  he  was  not  enti- 
tled to  commissions  until  his  accounts  had 
been  settled  and  allowed  by  the  court  he  was 
properly  charged  with  interest  on  the  amount 
which  he  had  withdrawn  from  the  estate. 

As  to  the  items  aggregating  $25.50  for  trav. 
ellng  expenses  to  Philadelphia  in  dealing  with 
certain  mortgage  securities  of  the  estate, 
which  w;re  disallowed  by  the  vice  ordinary 
on  the  ground  that  the  accountant  had  other 
business  which  took  him  to  that  city  weekly, 
when  be  could  very  readily  have  transacted 
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the  business  referred  to,  we  think  the  ruling 
was  too  strict  as  to  this  Item.  The  account- 
ant was  under  no  obligation  to  attend  to  the 
business  of  the  estate  on  the  occasions  when 
he  was  there  on  account  of  his  own  business 
concerns,  and  he  states  that  on  the  occasions 
for  which  he  has  charged  expenses  he  visited 
the  city  solely  to  transact  the  business  of  the 
estate.    This  Item  should  have  been  allowed. 

We  think  the  vice  ordinary  was  right  in  re- 
fusing to  charge  the  accountant  with  Interest 
on  moneys  in  his  hands  previous  to  the  ac- 
counting. It  was  the  executor's  business  to 
reduce  the  estate  to  cash,  and  he  was  under 
no  obligation  to  make  temporary  Investments 
of  it 

The  decree  of  the  Prerogative  Court  will 
be  reversed  and  modified  along  the  lines  here 
suggested. 

<T4  N.  J.  L.  TO) 

NORTH  JERSEY  ST.  RY.  CO.  v.  MAYOR, 

ETC.,  OF  JERSEY  CITY  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,   1007.) 

1,  Taxation  —  Pbopkbtt  Subject  —  Fran- 
chises. 

Under  the  supplement  of  April  11,  1866, 
to  the  general  tax  law  of  1846  (P.  Iu  1866,  p. 
1078 ;  Gen.  St  p.  3292,  §  62),  the  franchises  of 
a  corporation  are  not  taxable  as  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  45,  Taxation,  |  214.] 

2.  Save. 

Under  the  general  tax  law  of  1903  (P. 
L.  1903,  p.  396,  8  3,  par.  8),  which  exempts 
from  taxation  under  this  act,  inter  alia,  all 
offices  and  franchises,  and  all  property  used 
for  railroad  and  canal  purposes,  the  taxation 
of  which  is  provided  for  by  any  other  law  of 
this  state,"  all  offices  and  franchises  are  ex- 
cluded from  taxation  under  this  act,  whether 
taxed  under  other  laws  or  not.  The  qualifying 
clause  relates  onlv  to  the  last  antecedent,  to 
wit,  property  used  for  railroad  and  canal  pur- 
poses. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  North  Jersey  Street  Railway 
Company  against  the  mayor  and  aldermen  of 
Jersey  City  and  Edward  Fry,  city  collector. 
Judgment  for  plaintiff  and  defendants  bring 
error.    Affirmed. 

See  63  Atl.  833. 

George  L.  Record  and  Robert  Carey,  for 
plaintiffs  In  error.  Frank  Bergen,  Sherrard 
Depue,  and  William  D.  Edwards,  for  defend- 
ant In  error. 

PITNEY,  J.  In  the  year  1903,  and  again 
In  the  year  1904,  the  tax  commissioners  of 
Jersey  City  imposed  a  property  tax  upon  the 
right  or  franchise  of  the  street  railway  com: 
pany  to  operate  Its  railroad  in  the  streets. 
Upon  writs  of  certiorari  prosecuted  by  the 
company,  the  Supreme  Court  set  aside  these 
taxes,  upon  the  ground  that  the  franchise 
was  taxable  under  the  so-called  "Voorhees 
Act"  (P.  L.  1900,  p.  502),  and  was  therefore  ex- 
empt from  taxation  under  the  general  tax  law 
•f  1903  by  the  terms  of  paragraph  8  of  section 
67A.-S 


3  of  that  law.  TheBe  Judgments  of  the  Su- 
preme Court  are  now  under  review. 

The  two  cases  (one  involving  the  tax  for 
1903,  the  other  the  tax  of  1904)  were  argued 
together.  Counsel  on  both  sides  have  as- 
sumed that  the  tax  act  of  1903  applies  in 
both  cases.  But  by  Its  sixty-sixth  section  (P. 
L.  1903,  p.  435)  this  act  was  made  to  take  ef- 
fect December  20,  1903,  and  Its  provisions 
were  extended  to  the  taxes  assessed  in  that 
year  only  with  respect  to  proceedings  had 
on  and  after  that  date.  The  accompanying 
express  repealer  of  former  acts  concerning 
taxes  was  likewise  made  to  take  effect  De- 
cember 20,  1908  (P.  L.  1903,  pp.  436,  446). 
Since  the  tax  of  1903  that  is  now  in  question 
was  assessed  and  levied  prior  to  December 
20th  iu  that  year,  Its  validity  must  depend 
upon  the  law  as  It  stood  before  the  revision 
of  1903.  This  refers  us  to  the  supplement  of 
April  11,  1866,  to  the  general  tax  law  of  1846 
(P.  L.  1866,  p.  1078;  Gen.  St  p.  3292,  i  62). 
The  language  of  section  2  (page  1079)  of  this 
enactment  is:  "That  all  real  and  personal 
estate  within  this  state,  whether  owned  by 
individuals  or  by  corporations,  shall  be  liable 
to  taxation  at  the  full  and  actual  value  there- 
of on  the  day  In  each  year  when  by  law  the 
assessment  is  to  commence,"  etc.  Section  3 
declares:  "That  the  term  real  estate,  as  used 
in  this  act  shall  be  construed  to  Include  all 
lands,  all  water  power  thereon  or  appurtenant 
thereto,  and  all  buildings  or  erections  there- 
on or  affixed  to  the  same,  trees  and  under- 
wood growing  thereon,  and  all  mines,  quar- 
ries, peat  and  marl  beds,  and  all  fisheries." 
Section  4  declares :  "That  the  term  personal 
estate  as  used  in  this  act  shall  be  construed 
to  include  goods  and  chattels  of  every  de- 
scription, Including  steam  boats  and  other 
vessels,  money,  debts  due  and  owing  from 
solvent  debtors,  whether  on  contract,  bond, 
mortgage  or  book  account  public  stocks  and 
stocks  in  corporations,  whether  said  personal 
estate  be  within  or  without  this  state." 

In  tbe  year  1894  the  Supreme  Court  had 
to  deal  with  the  validity  of  a  tax  levied  by 
the  city  of  Paterson  upon  the  corporate 
franchise  of  a  water  company  that  had 
pipes  in  the  street.  Passaic  Water  Co.  v. 
Paterson,  56  N.  J.  Law,  471,  29  Atl.  185. 
In  support  of  the  tax  the  act  of  1866  was  re- 
lied upon.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Dixon,  after  quoting  the 
language  of  section  2  of  that  act  proceeded 
to  say:  "The  form  of  expression  adopted 
in  this  enactment  suggests,  I  think,  that  it 
was  designed  to  reach  only  those  species 
of  property  which  are  usually  owned  both 
by  individuals  and  by  corporations,  and  that 
other  species,  such  as  offices,  which  are  own- 
ed by  individuals  almost  exclusively,  and 
franchises  which  are  owned  by  corporations 
almost  exclusively,  were  not  within  the  pur- 
view of  the  law."  He  found  this  view 
strengthened  by  the  language  of  sections  3 
and  4,  and  be  gave  a  similar  construction  to 
section  105  of  the  general  corporation  act  of 
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1875  (Revision  1709-1877,  p.  196;  Revision 
Supp.  1877-1886,  p.  170),  which  provided  that 
the  real  and  personal  estate  of  every  corpora- 
tion should  be  taxed  the  same  as  the  real  and 
personal  estate  of  an  Individual.  Since  this 
decision,  it  has  not,  so  far  as  we  recall,  been 
at  any  time  contended  that  either  the  mere 
franchise  of  corporate  existence  or  the  so- 
called  "local  franchises"  of  corporations  were 
taxable  as  property  under  the  act  of  1806. 
An  indirect  attempt  to  accomplish  the  same 
end  was  made  in  Newark  v.  State  Board  of 
Taxation,  66  N.  J.  Law,  466,  49  Atl.  525,  and 
Id.,  67  N.  J.  Law,  246,  51  Atl.  67,  where  the 
city  undertook  to  assess  the  physical  property 
of  the  North  Jersey  Street  Railway  Company 
in  the  streets,  and  also  to  value  and  tax  the 
so-called  "easement"  In  the  street  resulting 
from  the  franchise  granted  to  the  company 
to  maintain  and  operate  its  railways  and  col- 
lect tolls  thereon.  The  Supreme  Court  en- 
tertained the  view  that  this  easement  was 
taxable  as  property  under  the  act  of  1866; 
but  this  court  reversed  on  the  ground  that  the 
so-called  "easement"  was  a  franchise  which 
under  the  legislation  then  existing  was  not 
taxable  by  the  municipality.  The  tax  of  1903 
that  is  now  In  question  is  therefore  not  to  be 
justified  by  the  tax  law  of  1866. 

The  validity  of  the  tax  of  1904  depends 
upon  the  proper  construction  of  the  general 
tax  act  of  1903,  already  referred  to  (P.  L. 
1903,  p.  394).  By  its  second  section  It  Is 
enacted  that:  "All  property,  real  and  per- 
sonal, within  the  jurisdiction  of  this  state, 
not  expressly  exempted  by  this  act,  or  ex- 
cluded from  Its  operation,  shall  be  subject  to 
taxation  at  its  true  value  under  this  act," 
etc.  Section  3  declares:  "The  following 
property  shall  be  exempt  from  taxation  under 
this  act,  namely" — and  here  follow  eight  num- 
bered paragraphs,  the  last  of  which,  as  print- 
ed In  the  pamphlet  laws  (P.  L  1903,  p.  396), 
reads  as  follows:  "(8)  All  officers  and  fran- 
chises, and  all  property  used  for  railroad  and 
canal  purposes,  the  taxation  of  which  is  pro- 
vided for  by  any  other  law  of  this  state."  As 
pointed  out  by  Mr.  Justice  Swayze  in  de- 
livering the  opinion  of  the  Supreme  Court, 
the  word  "officers"  la  a  misprint  for  "offices," 
as  appears  by  an  Inspection  of  the  original  act 
The  Supreme  Court  held  that  the  last  clause 
of  the  paragraph  just  quoted  qualifies  "offices 
and  franchises"  as  well  as  "property  used  for 
railroad  and  canal  purposes,"  and  that  fran- 
chises are  exempted  only  where  their  taxation 
is  provided  for  by  some  other  law.  The 
Voorhees  act  was  pointed  out  as  the  "other 
law"  efficient  for  this  purpose.  This  act 
(P.  L.  1900,  p.  502)  has  for  Its  title  "An  act 
for  the  taxation  of  all  the  property  and  fran- 
chises of  persons,  corporations,  etc.,  using  or 
occupying  public  streets,  highways,  roads  or 
other  public  places,  except  municipal  (cor- 
porations) and  corporations  taxable  under 
the  act  entitled  'An  act  for  the  taxation  of 
railroad  and  canal  property,'  approved  April 
10,    1884,  or   any   of    the   supplements   or 


amendments  thereto."  Its  first  section  pre- 
scribes that  all  the  property,  real  and  per- 
sonal, and  franchises  of  the  persons  and  cor- 
porations indicated  by  the  title  of  the  act 
shall  be  valid,  assessed,  and  taxed  as  there- 
inafter provided.  The  act  then  provides  for  a 
valuation  by  the  local  assessors  of  the  prop- 
erty of  the  several  companies  In  the  streets, 
and  for  a  tax  at  local  rates  upon  such  prop- 
erty, and  further  provides  for  an  annual  re- 
turn by  the  respective  companies  to  the  state 
board  of  assessors  showing  the  gross  receipts 
of  their  business,  the  length  of  street  occu- 
pied by  them,  etc.,  and  for  an  annual  fran- 
chise tax  of  2  per  centum  upon  such  gross 
receipts. 

We  agree  with  the  Supreme  Court  that 
this  tax  on  gross  receipts  Is  not  a  property 
tax,  but  a  license  fee  imposed  as  a  condition 
upon  which  the  enjoyment  of  special  privi- 
leges in  the  streets  is  made  to  depend.  And 
for  this  very  reason,  if  we  agreed  with  the 
Supreme  Court  in  its  construction  of  para- 
graph 8  of  section  2  of  the  general  tax  law 
of  1903,  we  should  have  difficulty  in  deeming 
the  taxation  Imposed  by  the  Voorhees  act 
upon  franchises  as  being  the  kind  of  taxation 
that  would  work  an  exemption  from  taxation 
under  the  act  of  1903,  for  the  taxation  that 
Is  imposed  by  the  latter  act  upon  the  sub- 
jects that  are  within  its  operation  is  property 
taxation,  based  upon  the  value  of  the  prop- 
erty. The  exemption  provided  by  section  3 
Is  an  exemption  of  property  from  taxation 
under  this  act,  and  the  clause  of  paragraph 
8  of  that  section — "the  taxation  of  which  Is 
provided  for  by  any  other  law  of  this  state" 
— seems  by  the  ordinary  rules  of  construction 
to  refer  to  other  taxation  of  the  same  kind, 
viz.,  the  taxation  of  property  as  property,  and 
according  to  its  true  value  as  required  by  the 
Constitution.  The  construction  of  the  para- 
graph in  question— "all  offices  and  franchises, 
and  all  property  used  for  railroad  and  canal 
purposes,  the  taxation  of  which  is  provided 
for  by  any  other  law  of  this  state,"— is  not 
free  from  difficulty;  but  upon  consideration 
It  is  our  view  that  it  shows  a  legislative  In- 
tent to  exclude  from  taxation  under  the  act 
of  1903  all  offices  and  franchises,  whether 
taxed  under  other  laws  or  not. 

The  following  are  the  principal  reasons 
that  have  led  us  to  this  view.  The  frame 
of  the  language  shows  a  rhetorical  pause 
after  the  word  "franchises,"  indicating  that 
"offices  and  franchises"  were  dealt  with  as 
one  group  of  objects,  and  "property  used  for 
railroad  and  canal  purposes"  as  another 
group,  to  the  latter  of  which  alone  the  qual- 
ifying clause  was  intended  to  pertain.  The 
word  "which"  is  reasonably  to  be  referred  to 
the  last  antecedent.  If  the  qualifying  clause 
bad  been  intended  to  apply  to  all  the  ante- 
cedents In  the  paragraph,  the  frame  of  tile 
sentence  would  more  properly  have  been, 
"all  offices,  all  franchises,  and  all  property 
used  for  railroad  and  canal  purposes,  the 
taxation  of  which,"  etc.    The  act  of  1903  is 
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manifestly  a  revision  act  Without  at  all 
Intimating  that  the  Legislature  may  not 
properly  include,  In  an  act  intended  primarily 
as  a  revision,  such  changes  and  modifications 
In  the  law  as  to  it  seems  proper,  there  is,  we 
think,  a  reasonable  presumption  that  minor 
changes  of  verbiage  and  rearrangement  of 
paragraphs  and  sections  as  found  in  such  a 
revision  are  not  necessarily  Intended  to  work 
any  radical  change  in  the  law.  By  the  deci- 
sion of  the  Supreme  Court  in  the  case  al- 
ready alluded  to  (Passaic  Water  Co.  v.  Pater- 
son,  56  N.  J.  Law,  471, 29  Atl.  185),  it  had  been 
declared  that  neither  offices  nor  franchisee 
were  taxable  under  the  act  of  1866.  No  act 
had  as  yet  been  passed  (so  far  as  we  are 
aware)  for  the  taxation  of  offices.  If,  there- 
fore, the  construction  adopted  by  the  Su- 
preme Court  be  correct,  offices  are  taxable 
under  the  act  of  1903— a  somewhat  radical 
departure  from  previous  legislative  policy. 
It  is,  we  think,  clear  that  the  decision  in 
56  N.  J.  Law,  471,  29  Atl.  185,  was  in  the 
mind  of  the  framer  of  the  act  of  1903.  By 
mentioning  offices  and  franchises  as  exempt 
from  taxation  under  this  act  without  quali- 
fication, the  new  act  conforms  in  this  respect 
to  the  old,  as  construed  in  that  decision. 
Their  exemption  from  this  scheme  of  taxa- 
tion does  not  at  all  render  the  act  uncon- 
stitutional. Treating  them  as  property,  they 
are  separate  and  distinct  classes  of  property, 
which  may  be  taxed  separately  or  left  un- 
taxed, just  as  they  were  left  untaxed  by  the 
act  of  18CG.  It  is  easy  to  find  a  reason  in 
general  policy  for  leaving  offices  untaxed  by 
the  act  of  1903.  Any  tax  imposed  upon  a 
public  office  (and  the  term  "offices"  in  the 
act  can  hardly  be  deemed  to  refer  to  other 
than  public  offices)  would  amount  in  effect 
to  a  reduction  of  the  salary  or  other  compen- 
sation allowed  by  law  to  the  official.  The 
compensation  of  existing  offices,  having  been 
fixed  before  the  law  had  made  provision  for 
any  tax  upon  such  offices,  was  presumably 
established  as  the  net  compensation  for  the 
respective  officials. 

As  to  franchises,  these  were  already  subject 
(not  without  exception,  but  in  many,  if  not 
in  the  majority,  of  Important  instances)  to  a 
govermental  exaction;  railroad  and  canal 
franchises  being  taxed  as  property  under  the 
act  of  1884  as  amended  in  1888,  and  many 
other  corporation  franchises  being  subject  to 
license  fees  either  under  the  Yoorhees  act 
(P.  L.  1900,  p.  502),  or  under  the  act  of  Febru- 
ary 19,  1901  (P.  L.  1901,  p.  31).  Under  the 
act  last  mentioned,  corporations  of  this  state, 
other  than  those  which  are  subject  to  the 
payment  of  a  state  franchise  tax  assessed 
upon  the  basis  of  gross  receipts,  were  re- 
quired to  pay  an  annual  license  fee  or  fran- 
chise tax  upon  the  basis  of  the  amount  of 
their  capital  stock  issued  and  outstanding, 
with  a  proviso  that  this  should  not  apply  to 
railway,  canal,  or  banking  corporations,  or 
to  savings  banks,  cemeteries,  or  religious  as- 
sociations, or  purely  charitable  or  purely  ed- 


ucational associations  not  conducted  for  prof- 
it, or  manufacturing  or  mining  corporations 
at  least  50  per  centum  of  whose  capital 
stock  Issued  and  outstanding  is  Invested  In 
mining  or  manufacturing  carried  on  within 
this  state;  and  with  respect  to  manufactur- 
ing or  mining  companies  carrying  on  business 
in  this  state,  and  having  less  than  50  per 
centum  of  their  capital  Invested  In  such  busi- 
ness, the  assessed  value  of  their  property 
used  in  such  manufacturing  or  mining  was  to 
be  deducted  from  the  amount  of  capital  stock 
Issued  and  outstanding  in  computing  the 
amount  of  such  license  fee  or  franchise  tax. 
If  the  act  of  1903  was  Intended  to  subject 
franchises  to  taxation  thereunder  unless  the 
taxation  thereof  was  provided  for  by  some 
other  law,  it  would  produce  curious  results 
In  connection  with  this  act  of  1901.  If  the 
franchise  tax  imposed  by  the  latter  act  were 
deemed  to  be  "taxation"  within  the  meaning 
of  the  qualifying  clause  in  the  act  of  1903 
(and  this  must  be  so  If  the  franchise  tax 
imposed  by  the  Voorhees  act  is  taxation  with- 
in the  same  meaning),  then  all  corporations 
subjected  to  the  franchise  tax  of  the  act  of 
1901  would  be  exempted  from  taxation  of 
the  franchise  as  property  under  the  act  of 
1903,  and  vice  versa,  with  the  result  (among 
others)  that  mining  and  manufacturing  cor- 
porations whose  capital  Is  invested  in  busi- 
ness carried  on  within  this  state  would  be  re- 
quired to  pay  a  tax  upon  the  value  of  their 
franchise  as  property,  while  similar  corpo- 
rations carrying  on  business  out  of  the  state 
would  not  be  subjected  to  such  tax.  On  the 
other  hand,  if  the  franchise  tax  of  the  act 
of  1901  should  not  be  deemed  to  be  such  taxa- 
tion as  would  confer  an  exemption  from  the 
act  of  1903,  there  would  result  a  double 
imposition  (license  fee  and  also  property  tax) 
upon  all  corporations  that  are  subject  to  the 
imposition  of  the  act  of  1901,  as  well  as  up- 
on those  subject  to  the  Voorhees  act  While 
not  doubting  the  power  of  the  state  to  thus 
Impose  a  license  fee  upon  a  franchise,  and 
also  to  tax  the  same  franchise  as  property,  a 
legislative  intent  to  do  so  Is  not  lightly  to  be 
Inferred. 

Again,  it  Is  reasonable  to  suppose  that,  if 
it  had  been  Intended  to  subject  offices  and 
franchises  to  taxation  under  the  act  of  1903, 
some  rules  would  have  been  prescribed  for 
arriving  at  their  valuation.  Certainly  the 
placing  of  a  proper  valuation  upon  either 
of  them  is  not  a  simple  matter.  How  is  an 
office  to  be  valued?  Some  offices  are  with- 
out pecuniary  emolument.  In  some  Instances 
the  compensation  is  in  the  form  of  fees,  the 
aggregate  amount  of  which  is  variable  and 
subject  to  contingencies.  Some  offices  yield 
a  return  greater  than  could  probably  be  ac- 
quired by  the  same  effort  in  another  occupa- 
tion ;  other  offices  are  held  by  the  incumbent 
at  a  personal  sacrifice.  What  weight  is  to  be 
given  to  the  circumstances  that  one  office  may 
be  held  for  a  long  time,  and  by  a  secure  ten- 
ure, and  with  a  fair  prospect  for  reappoint- 


ing:  zee  by 


Google 


88 


87  ATLANTIC  REPORTER. 


(N.J. 


ment,  while  another  office  may  be  held  sub- 
ject to  the  will  of  the  appointing  power  or 
subject  to  good  behavior?  With  respect  to 
franchises,  they  are  subject  to  regulation  In 
the  public  Interest,  as  by  requirements  for 
a  more  adequate  and  costly  service  to  the 
public,  or  by  limiting  the  charges  to  be  made 
to  the  public  for  the  service  rendered;  and 
the  practical  value  of  a  franchise  Is  depend- 
eat  largely  upon  the  presence  or  absence  of 
such  regulations,  and  upon  their  stringency 
when  present  And,  If  offices  and  franchises 
were  to  be  taxed  aa  property,  in  what  tax- 
ing district  should  they  be  taxed?  Both 
offices  and  franchises  are  classed  by  Black- 
stone  with  real  estate  (although  not,  perhaps, 
defined  as  such),  being  described  as  tene- 
ment (2  Blackst  Com.  17),  and  also  as  in- 
corporeal hereditaments  (2  Blackst  Com.  21, 
80,  37).  Is  an  office  to  be  taxed  where  the 
Incumbent  resides,  or  where  the  duties  of  the 
office  are  to  be  performed?  Is  a  franchise 
to  be  taxed  at  the  place  where  it  Is  exer- 
cised; and,  If  exercised  in  more  than  one 
place,  then  where  is  It  to  be  taxed?  Of 
course,  it  Is  not  intended  to  Intimate  that  the 
above  queries  are  insoluble,  but  only  to  say 
that  some  attempt  would  probably  have  been 
made  to  solve  them  if  the  Legislature  bad 
Intended  to  bring  property  of  this  class  with- 
in the  purview  of  the  act  of  1903,  and  to 
tax  it  as  property. 

We  therefore  hold  that,  so  far  aa  the 
scheme  of  taxation  established  by  the  act 
of  1908  Is  concerned,  offices  and  franchises 
are  exempted  therefrom,  whether  taxed  under 
any  other  law  or  not;  the  act  being  in  this 
respect  like  the  act  of  1866,  as  construed  in 
Passaic  Water  Co.  v.  Paterson,  56  N.  J.  Law, 
471,  29  Atl.  185. 

The  result  Is  to  affirm  the  judgment  of  the 
Supreme  Court  as  to  the  taxes  for  both  the 
years  1903  and  1904. 

(71  N.  J.  B.  760) 

JOHNSON  ft  JOHNSON  v.  SBABTJRX  ft 
JOHNSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Tbade-Mabkb  and  Trade- Namxs  —  Burr  to 

Protect— Defenses. 

Where  a  complainant  seeks  to  protect  a 
trade-name  from  unfair  competition,  he  will  not 
be  refused  relief  merely  because  for  several 
jrears  he  circulated  catalogues  and  price  lists 
containing  false  statements  as  to  his  exclusive 
right  to  the  name,  where  it  is  not  proved  that 
the  trade-name  owes  its  value  In  a  material  de- 
gree to  the  false  representations,  and  the  pub- 
lication has  ceased  prior  to  the  filing  of  the 
bills. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  (  94.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 
Action  by  Johnson  ft  Johnson  against  Sea- 
bury  ft  Johnson.    From  the  decree  advised 


by  the  Vice  Chancellor,  defendants  appeal. 
Reversed. 
See  61  Atl.  563. 

Charles  L.  Corbln  and  William  Brlnker- 
faoff,  for  appellant  Willard  P.  Voorhees  and 
Archibald  Cox  (Charles  O.  Ooe,  on  tho 
brief),  for  respondent 

8WAYZE,  J.  The  evidence  establishes  that 
the  absorbent  cotton  and  gauze  of  the  com- 
plainant have  been  known  for  a  number  of 
years  as  "Red  Cross  cotton'*  and  "Red  Cross 
gauze";  that  the  words  "Red  Cross,"  as  ap- 
plied to  absorbent  cotton  and  gauze,  have  ac- 
quired in  the  trade  a  secondary  meaning  and 
designate  goods  of  the  complainant* s  manu- 
facture. The  time  when  this  secondary  mean- 
ing was  acquired  is  not  and  probably  cannot 
be,  fixed  with  certainty.  Doubtless  It  was, 
as  usually  happens  In  cases  of  the  kind,  a 
gradual  growth.  We  see  no  reason  to  doubt 
the  testimony  of  witnesses  who  fix  the  date 
as  early  as  1892  or  1893.  The  testimony  of 
other  witnesses  fixing  later  dates  does  not 
conflict  with  these  statements,  since  the  later 
dates  fixed  by  them  are  necessarily  only  tho 
dates  of  their  own  knowledge  of  that  use  of 
the  words.  The  time  When  the  manufacture 
was  begun  by  the  complainant  the  promi- 
nence given  by  It  to  the  red  cross  on  its  pack- 
ages, the  persistency  of  its  use  on  large  and 
small  packages  alike,  and  the  vigorous  efforts 
of  complainant  to  protect  its  use  of  the 
words  against  harmful  legislation  In  1894, 
sustain  this  view. 

We  are  satisfied  also  that  the  defendant 
has  unfairly  simulated  the  complainant's 
packages  of  absorbent  cotton.  The  original 
business  connection  between  the  predecessors 
of  complainant  and  the  predecessors  of  de- 
fendant the  competition  which  resulted  from 
their  separation,  and  the  original  controversy 
as  to  the  merits  of  interleaving  cotton  with 
tissue  paper,  show  that  the  defendant  waa 
familiar  with  complainant's  method  of  pack- 
ing goods.  In  view  of  this  knowledge,  we  can- 
not explain  the  change  In  the  color  of  the  car- 
ton In  which  an  inferior  grade  of  defendant's 
cotton  was  packed,  from  granite  and  chocolate 
to  dark  blue,  the  use  of  granite  cartons  for 
the  best  grade  and  dark  blue  for  the  inferior 
grade,  the  use  of  the  "Mercury"  seal  on  tht 
former  and  the  "Red  Cross"  seal  on  the  lat- 
ter, the  Increased  prominence  given  to  tho 
red  cross  by  defendant  after  a  somewhat  ir- 
regular use  for  so  many  years,  and  the  adop- 
tion of  the  Interleaving  by  tissue  paper  of 
the  same  color  as  complainant's,  upon  any 
theory,  except  that  of  an  effort  on  the  part 
of  defendant  to  profit  by  complainant's  trade. 
The  injury  was  increased  by  the  attempt  to 
confuse  the  complainant's  cotton  with  an  in- 
ferior grade.  If  the  defendant  had  desired 
to  avoid  confusion,  it  had  only  to  continue 
Its  previous  course  of  business. 

The  question  as  to  gauze  Is  wore  difficult. 
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The  defendant  was  the  first  to  use  an  amber 
glass  Jar,  and  the  color  was  later  adopted  by 
the  complainant,  whose  motive  In  doing  so 
does  not  seem  to  be  questioned.  The  defend- 
ant then  changed  from  a  round  jar  to  a 
square  Jar  like  that  of  complainant.  The 
change  1b  suspicious ;  but,  In  view  of  the  fact 
that  the  red  cross  was  not  used  on  defend- 
ant's jar,  we  are  not  prepared  to  say  that 
there  was  an  Intent  to  simulate  complain- 
ant's packages.  The  use  of  the  red  cross 
seal  on  the  "glazed  container,"  however,  in- 
dicates a  desire  to  connect  the  name  "Bed 
Cross"  with  the  defendant's  gauze,  and  al- 
though we  think,  for  reasons  to  be  stated,  that 
the  use  of  the  seal  Itself  was  permissible,  the 
complainant  <s  entitled  to  protection  In  the 
use  of  the  name.  The  additional  wrapper 
which  was  used  by  the  defendant  as  an  ex- 
cuse for  the  use  of  the  red  seal  was  an  ex- 
tra trouble  and  expense,  and  the  reason  al- 
leged for  adopting  It — the  protection  of  the 
ornamental  labels — does  not  appeal  to  us  with 
any  gnat  force.  The  protection  had  not  been 
found  necessary  during  the  previous  nse  of 
the  glazed  containers  for  some  years,  and  it 
was  quite  unnecessary  to  seal  the  exterior 
packing  with  a  red  cross  seal  when  the  red 
cross  was  not  elsewhere  used  in  connection 
with  gauze. 

The  greatest  difficulty  we  have  had  has 
been  with  the  right  of  the  complainant  to 
claim  relief  In  equity.  Beginning  with  1894, 
and  continuing  for  several  years,  at  least  un- 
til 1888,  the  complainant  circulated  cata- 
logues and  price  lists  containing  a  statement 
that  an  act  of  Congress  had  vested  the  use 
of  the  red  cross  symbol  In  the  American  Na- 
tional Bed  Cross  Society,  and  that  the  socie- 
ty, in  recognition  of  the  services  of  the  com- 
plainant, In  perfecting  surgical  appliances 
and  medicinal  preparations,  had  granted  to 
complainant  the  exclusive  right  to  use  the 
Bed  Cross  trade-mark  upon  this  class  of 
preparations.  This  statement  was  untrue. 
The  only  foundation  for  it  was  that  the 
Bed  Cross  Society,  In  order  to  induce  the 
complainant  to  withdraw  opposition  to  a 
pending  bill  intended  to  secure  the  exclusive 
use  of  the  red  cross  to  the  society,  had  recog- 
nized the  exclusive  right  of  the  complainant 
to  the  red  cross  as  a  trade-mark  on  chemical, 
surgical,  and  pharmaceutical  goods,  and  had 
agreed  not  to  contest  complainant's  exclusive 
right  in  case  the  bill  passed. 

There  is  no  question  about  the  principle 
that  a  false  representation  In  a  trade-mark 
will  prevent  equitable  relief  for  its  protec- 
tion. The  cases  cited  by  the  defendant  are 
with  one  exception  cases  where  the  false  rep- 
resentation was  contained  in  the  trade-mark 
Itself.  In  such  a  case  It  is  quite  impossible 
to  determine  to  what  extent  good  will,  for 
which  protection  is  sought,  has  been  created 
by  the  false  assertion ;  and  to  afford  protec- 
tion to  a  trade-mark  containing  a  false  repre- 
sentation would  perpetuate  the  falsehood  by 
the  decree  of  the  court    A  very  different 


question  is  presented  where,  as  in  this  case, 
the  false  representation  is  contained  in  trade 
literature  which  may  or  may  not  have  con- 
tributed to  the  good  will  which  is  to  be  pro- 
tected. Allowance  must  be  made  for  what 
In  the  law  of  sales  Is  called  mere  dealer's 
talk,  and  for  trifling  inaccuracies  or  faults. 
No  one  has  ever  supposed  that  every  state- 
ment of  a  trade  advertisement  is  a  warran- 
ty and  must  be  proved  true  on  penalty  of  los- 
ing the  whole  good  will  of  the  business.  The 
difficulty  is  to  determine  what  inaccuracies 
may  be  disregarded  as  mere  puffing.  An  illus- 
tration of  a  trifling  Inaccuracy  to  found  in 
Clark  Thread  Co.  v.  Armltage  (a  O.)  67 
Fed.  896 ;  Id.,  74  Fed.  936,  21  0.  C.  A.  17a 
The  English  courts  have  even  gone  so  far  as 
to  hold  that  the  false  statement  that  a  shirt 
was  patented  when  made  only  In  Invoices 
and  advertisements  would  not  debar  the  com- 
plainant from  relief.  In  that  case  the  com- 
plainant described  himself  as  patentee  of 
the  shirt  in  every  Invoice  which  he  gave  to 
every  purchaser,  as  well  as  in  publications. 
Yet  the  Court  of  Appeal  reversed  Vice  Chan- 
cellor Bacon,  and  gave  relief.  Lord  Justice 
Mellish,  with  the  approval  of  Lord  Justice 
James,  said:  "I  am  therefore  very  clearly 
of  opinion,  and  I  do  not  think  there  can  be 
any  doubt  about  It,  that  the  fact  of  these 
false  representations  of  the  article,  being  a 
patent  having  been  made  to  some  of  the  pub- 
lic, would  be  no  answer  at  all  to  an  action. 
Indeed,  there  would  be  this  great  difficulty  to 
be  solved ;  how  much  misrepresentation  must 
be  made  to  be  an  answer  to  an  action?  Not 
only  that,  but  it  would  be  very  difficult  to 
say,  where  the  fraud  is  not  In  the  trade 
carried  on,  how  far  the  misrepresentation 
must  go,  or  to  what  extent  the  misrepresenta- 
tion must  extend,  before  it  would  be  an  an- 
swer to  an  action  or  a  suit"  Ford  v.  Foster, 
L.  B.  7  Ch.  App.  611,  41  L.  J.  Oh.  682.  The 
particular  question  has  never  been  reviewed 
in  the  House  of  Lords,  but  the  extent  to 
which  the  English  courts  will  go  in  protect- 
ing a  trader,  whose  conduct  has  in  the  main 
been  fair,  is  shown  In  the  case  of  Cochrane 
v.  McNIsh  (1896)  A.  0.  225,  65  L.  J.  P.  C. 
20.  The  appellants  claimed  a  trade-mark  for 
"Club  Soda,"  upon  which  were  the  words 
"Manufactured  in  Ireland  by  H.  M.'s  Boyal 
Letters  Patent"  The  court  of  Jamaica  held 
the  statement  false  and  refused  relief.  The 
appellants  contended  before  the  Privy  Coun- 
cil that  the  words  meant  "manufactured  In 
Ireland  by  means  of  patented  machinery," 
and  that  thus  Interpreted  the  words  were 
true.  The  Privy  Council  took  this  view  and 
reversed  the  judgment 

In  this  country  we  have  a  case  in  a  federal 
court  of  first  instance  in  which  a  different 
view  was  taken.  Preservaline  Mfg.  Co.  v. 
Heller  Chemical  Co.  (a  C.)  118  Fed.  108. 

The  question  was  suggested  by  Vice  Chan- 
cellor Emery  in  Stirling  Silk  Mfg.  Co.  v. 
Sterling  Silk  Co.,  59  N.  J.  Eq.  394,  46  AU.  199, 
but  not  decided. 
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We  think  the  rale  laid  down  In  Ford  T. 
Foster  la  too  favorable  to  the  complainant. 
If  It  can  be  established  in  any  case  that  the 
trade-name  which  the  complainant  seeks  to 
protect  owes  Its  valne  In  any  material  degree 
to  false  representations  on  his  part,  we  think 
he  Is  not  entitled  to  the  protection  of  a  court 
of  equity.  To  give  htm  relief  would  not  per- 
petuate a  falsehood  by  decree  of  the  court  as 
In  a  case  where  the  false  representation  Is 
on  the  face  of  the  trade-mark  or  label;  but 
it  would  enable  a  man  to  profit  by  bis  own 
wrong,  and  the  court  would  be  In  the  posi- 
tion of  protecting  a  property  rlgbt  acquired 
by  fraud.  But  we  think  there  Is  no  presump- 
tion that  a  trade  reputation  Is  due  to  the 
highly  colored  or  false  statements  In  adver- 
tisements. Such  statements  are  not  so  un- 
common as  to  mislead  an  ordinary  man; 
most  persons  discount  them.  In  the  present 
case,  the  complainant's  goods  had  come  to  be 
known  as  "Red  Cross  Cotton"  and  "Red  Cross 
Game"  before  the  first  publication  in  ques- 
tion. It  was  the  already  existing  reputa- 
tion which  led  It  to  oppose  with  vigor  toe 
proposed  legislation  by  Congress.  To.  afford 
relief  does  not  as  the  case  stands  give  pro- 
longed life  to  the  misrepresentation,  for  tbe 
publication  bad  been  discontinued  before  this 
suit  was  begun.  We  do  not  say  that  the 
mere  discontinuance  of  publication,  before 
suit  brought,  would  cleanse  the  complain- 
ant's hands.  We  hold  that.  In  the  absence 
of  proof  that  the  trade-name  was  due  to  false 
representations,  and  upon  proof  that  tbe  false 
representations  had  ceased,  the  complainant 
la  entitled  to  protection. 

Although  we  think  the  complainant  Is  en- 
titled to  relief,  an  examination  of  the  de- 
cree advised  by  the  learned  Vice  Chancellor 
convinces  us  that  It  goes  too  far.  It  restrains 
the  defendant  from  all  use  of  a  red  cross  in 
connection  with  cotton  or  gauze.  The  proof 
shows  that  the  red  cross  has  long  been  com- 
monly used  in  connection  with  surgery,  and 
that  the  defendant,  prior  even  to  the  begin- 
ning of  business  by  the  predecessors  of  the 
complainant,  had  used  a  red  cross  In  connec- 
tion with  some  surgical  goods,  and,  If  not 
on  absorbent  cotton  and  gauze,  on  articles 
of  tbe  same  general  class.  This  right  ought 
not  to  be  taken  from  them.  The  extent  of 
the  restraint  to  which  tbe  complainant  Is 
entitled  is  such  as  will  prevent  the  confu- 
sion of  the  defendant's  goods  with  the  com- 
plainant's, except  so  far  as  such  confusion 
must  necessarily  arise  out  of  the  continued 
use  of  the  red  cross  by  the  defendant  as  it 
was  formerly  accustomed  to  use  It  In  fixing 
tbe  extent  of  this  use.  Justice  will  be  done  If 
the  defendant  is  allowed  to  use  the  red 
cross  In  no  more  conspicuous  way  than  in  its 
Exhibits  D3,  D4,  D6,  D7,  and  D12.  This  ex- 
cludes tbe  use  of  two  red  crosses. 

An  injunction  should  Issue  restraining  the 
defendant  from  selling,  offering  to  sell,  or 
otherwise  disposing  of  any  absorbent  cotton 
not  by  or  for  complainant  mads  la  packages 


to  which  a  representation  of  two  red  crosses 
shall  be  attached  or  applied,  or  to  which 
a  representation  of  one  red  cross  shall  be  at. 
tached  or  applied  In  any  way  except  as  part 
of  a  label,  substantially  as  In  Defendant's  Ex- 
hibits D3,  D4,  D6,  D7,  and  D12;  and  like- 
wise from  selling  and  from  offering  to  sell  or 
otherwise  disposing  of  any  gauze  not  by  or 
for  complainant  made  In  packages  to  which 
a  representation  of  two  red  crosses  shall  be 
attached  or  applied,  or  to  which  a  representa- 
tion of  one  red  cross  shall  be  attached  or 
applied  In  any  way  except  as  part  of  a  label, 
substantially  as  In  Defendant's  Exhibits  D3, 
D4,  D6,  D7,  and  D12;  and  likewise  from 
using.  In  •nnnection  with  the  sale  of  ab- 
sorbent cm  ion,  the  package  or  packages  com- 
plained of  in  the  bill  of  complaint  heretofore 
by  It  (the  defendant)  used,  or  any  other  pack- 
age or  packages  which  shall  so  closely  re- 
semble the  packages  of  tbe  complainant  by  It 
availed  of  in  connection  with  the  sale  of  its. 
absorbent  cotton  and  described  In  the  bill  of 
complaint  as  to  be  calculated  to  deceive; 
and  from  unlawfully  Imitating  tbe  complain- 
ant's absorbent  cotton  or  gauze  packages ;  and 
likewise  restraining  the  defendant  from  us- 
ing the  designation  "Red  Cross"  In  connection 
with  the  manufacture  or  sale  of  absorbent 
cotton  or  gauze  not  by  or  for  the  complainant 
made;  and  from  using  a  representation  of  a 
red  cross  in  connection  with  said  manufacture 
or  sale,  except  as  a  part  of  a  label  substan- 
tially as  In  Defendant's  Exhibits  DS,  D4,  D6, 
D7,  and  D12;  and  from  doing  any  act  or 
thing  whatsoever  which  may  be  calculated 
to  cause  the  absorbent  cotton  or  gauze  of  the 
defendant  to  be  mistaken  In  the  market  for, 
or  confused  with,  tbe  absorbent  cotton  or 
gauze  of  the  complainant,  or  offered  or  sold 
as  and  for  the  complainant's  absorbent  cotton 
or  gauze 

The  decree  should  be  reversed  and  a  decree 
entered  In  accordance  with  this  opinion. 


(74  N.  J.  L.  753) 
MAYOR.  ETC.,  OF  JERSEY  CITY  et  al  t. 
BOARD  OP  EQUALIZATION  OF  TAX- 
ES OF  NEW  JERSEY  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  17,  19Q7.) 

JL  Taxation— Stats  Boabd  or  Bquauzatxoh 

—Reassessment. 

Section  6  of  chapter  67  of  the  Laws  of 
1905,  entitled  "An  act  to  abolish  the  state  board 
of  taxation  and  to  create  in  lieu  thereof  a 
board  for  equalization,  revision,  review  and  en- 
forcement of  tax  assessments"  (P.  L.  1906,  p. 
126),  authorizes  the  state  board  of  equalization, 
"after  due  investigation,"  to  increase  the  assess- 
ment made  upon  any  property  that  has  been 
assessed  at  less  than  Its  true  valne,  and  for  this 
purpose,  if  necessary,  to  direct  a  reassessment 
of  such  property  to  be  made  by  an  assessor  or 
other  taxing  officer,  or  by  some  other  person  ap- 
pointed by  tbe  board.  Held,  that  the  new  as- 
sessment, whether  made  by  the  board,  or  by  a 
taxing  officer,  or  some  other  person,  is  intended 
merely  for  the  purpose  of  carrying  into  effect  a 
determination  previously  reached  oy  the  board 
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after  due  Investigation;    that  the  properly  In 
question  has  been  assessed  at  too  low  a  valua- 
tion ;    and  that  the  owner  of  the  property  is 
entitled  to  notice  of  the  investigation., 
2,  Sams— Notice  to  Pbopebtt  Owneb. 

Section  6  of  chapter  67  of  the  Laws  of  1905 
(P.  L.  3905,  p.  126)  authorizes  the  state  board 
of  equalization  to  establish  rales  according  to 
which  the  reassessment  of  property  thereby  au- 
thorized is  to  be  made.  Held,  that  a  rule  pre- 
scribing notice  to  the  property  owner  after  the 
making  of  the  reassessment,  and  giving  to  him 
an  opportunity  to  make  objection  to  the  new 
assessment,  does  not  take  the  place  of  the  no- 
tice to  which  the  property  owner  is  entitled 
before  the  state  board  determines  the  question 
whether  the  property  in  question  has  been  as- 
sessed at  too  low  a  valuation. 

(Syllabus  by  the  Court.) 

Gummere,  C.  J.,  and  Swayze,  Gray,  and  Dill, 
JJ.,  dissenting. 

Error  to  Supreme  Court 

Certiorari  by  the  mayor  and  aldermen  of 
Jersey  City  against  the  board  of  equalization 
of  taxes  of  New  Jersey  and  the  Central  Rail- 
road Company  of  New  Jersey.  Judgment 
for  defendants  (65  Atl.  903),  and  the  mayor 
and  aldermen  of  Jersey  City  and  others 
bring  error.    Reversed. 

Merrltt  Lane,  George  L.  Record,  and  Rob- 
ert Carey,  for  plaintiffs  in  error.  George 
Holmes,  William  H.  Corbln,  and  William  D. 
Edwards,  for  defendants  In  error. 

PITNEY,  J.  ThiB  writ  of  error  brings 
under  review  a  Judgment  of  the  Supreme 
Court  affirming  a  judgment  of  the  state 
board  of  equalization  of  taxes  rendered  Janu- 
ary 15,  1907,  whereby  it  was  ordered  that 
the  board  of  tax  commissioners  of  Jersey 
City  make  a  reassessment  of  all  real  estate 
assessed  or  subject  to  assessment  in  that 
city  for  the  year  1906,  according  to  certain 
rules  prescribed  by  the  state  board  and  in- 
cluded in  its  judgment  The  judgment  of 
the  state  board  followed  upon  the  hearing 
of  a  petition  or  complaint  presented  to  it  by 
the  Central  Railroad  Company  of  New  Jer- 
sey on  October  10, 1906,  wherein  it  was  aver- 
red that  the  assessment  of  all  property  in 
Jersey  City  for  the  year  1906,  as  fixed  by  the 
local  taxing  officers,  and  as  confirmed  by  the 
county  hoard  of  taxation,  was  unlawful,  un- 
equal, and  unjust  in  certain  particulars. 

Previous  to  the  filing  of  this  petition,  the 
Jersey  City  tax  commissioners  had  made  out 
their  tax  duplicates  for  the  year,  and  these 
bad  been  revised  on  September  18th  by  the 
county  board  of  taxation  as  provided  by 
chapter  120  of  the  Laws  of  1906  (P.  L.  1906, 
p.  210),  and  on  October  1st  corrections  were 
ordered  to  be  made,  and  the  assessors  order- 
ed to  enter  the  valuations  lu  their  duplicates. 
On  November  12th  the  county  board  of  taxa- 
tion commenced  publication  in  the  newspa- 
pers of  the  notice  of  the  hearing  of  appeals. 
On  November  30th  the  county  board  caused 
the  completed  duplicates  to  be  certified  and 
delivered  to  the  collector  of  Jersey  City.  On 
the  hearing  before  the  state  board  upon  the 
petition    above   mentioned,    no    citation   or 


notice  was  given  to  property  owners  or  oth- 
ers, except  that  the  mayor  and  aldermen  of 
Jersey  City,  the  city  board  of  tax  commis- 
sioners, and  the  Hudson  county  board  of  tax- 
ation were  notified  to  appear,  and  did  appear. 
The  Central  Railroad  Company  also  appear- 
ed. The  state  board  proceeded  to  hear  the 
evidence  and  arguments  of  the  respective 
parties  appearing.  The  findings  and  judg- 
ment of  the  state  board  were  as  follows: 
"We  do  find  that  the  real  estate  assessed  by 
the  board  of  tax  commissioners  of  Jersey 
City  for  the  year  1906  was  not  properly  listed 
as  required  by  law,  and  was  not  assessed 
at  its  full  and  fair  value  as  required  by  law, 
but  was  assessed  at  a  rate  lower  than  is 
consistent  with  the  purpose  of  securing  uni- 
form and  true  valuation  for  the  purpose  of 
taxation,  in  the  larger  part;  and  that  great 
inequalities  of  valuations  and  lack  of  uni- 
formity exist  so  that  there  is  not  a  uniform 
and  true  valuation  of  such  property  for  the 
purpose  of  taxation.  This  board  being  un- 
able from  the  evidence  before  it  to  find  and 
determine  the  true  value  of  such  property, 
and  being  of  the  opinion  that  justice  can  be 
done  only  by  ordering  a  reassessment  of  such 
property  according  to  the  rules  hereinafter 
established,  it  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  board  of  tax  commis- 
sioners of  Jersey  City  make  a  reassessment 
of  all  real  estate  assessed  or  subject  to  as- 
sessment by  them  for  the  year  1906,  accord- 
ing to  the  rules  which  this  board  has  herein 
established,  which  assessment  when  made 
and  affirmed  by  this  board  shall  be  the  as- 
sessment of  such  property  for  the  year  1906." 
This  judgment  was  reviewed  by  the  Supreme 
Court  on  certiorari,  and  was  thereupon  af- 
firmed. The  prosecutors  In  certiorari  (now 
plaintiffs  in  error)  iclude  the  municipal  au- 
thorities and  board  of  tax  commissioners  of 
the  city,  and  various  landowners  whose  in- 
terests would  be  affected  by  the  proposed  re- 
assessment. 

The  principal  question  presented  by  the 
present  writ  of  error,  and  the  only  one  now 
requiring  solution,  is  whether  the  state  board 
of  equalization,  by  virtue  of  section  6, 
c.  67,  of  the  Laws  of  1905  (P.  L.  1905,  p.  120). 
has  power  to  make  such  an  order;  and,  if  so, 
then  whether  it  can  exercise  this  power  with- 
out notice  to  the  owner  of  the  property  that 
Is  ordered  to  be  reassessed.  The  state  board 
of  equalization  established  by  the  act  of 
1905,  just  referred  to,  is  the  successor  of  the 
former  state  board  of  taxation  established  by 
an  act  of  March  19.  1891  (P.  L.  1891,  p.  189; 
Gen.  St.  p.  3344,  f  286),  and  the  several  sup- 
plements thereto.  In  the  revised  act  of  1903 
for  the  assessment  and  collection  of  taxes, 
the  organization  and  powers  of  this  board 
were  provided  for  by  sections  32,  etc.  Sec- 
tion 35  (P.  L.  1903,  p.  416)  contains  the  some 
provisions  (save  for  differences  of  verbiage 
not  now  material)  that  are  contained  in  sec- 
tion 6  of  the  act  of  1905.  In  order  to  fairly 
appreciate  the  purpose  and  scope  of  the  lat- 
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ter  section,  It  should,  of  coarse,  be  read  in 
connection  with  the  context  The  first  two 
sections  of  the  act  of  1905  provide  for  the 
organization  of  the  board,  and  confer  upon  it 
the  power  to  compel  the  attendance  of  wit- 
nesses and  the  production  of  documents  be- 
fore it,  the  power  to  examine  witnesses  un- 
der oath,  and  to  punish  disobedience  of  its 
orders  as  for  contempt.  Section  3  provides 
for  a  complaint  to  be  made  to  the  board  by 
any  taxing  district  or  county  against  any 
other  taxing  district  or  county  that  is  by 
taxes  contributing  to  the  same  common  cause, 
and  requires  the  board  to  cause  an  Investiga- 
tion of  the  complaint  to  be  made,  and  to 
render  assistance  in  arriving  at  a  fair  and 
equitable  adjustment  of  values  of  property. 
If  it  shall  appear  that  the  value  of  any  prop- 
erty in  any  taxing  district  Is  relatively  less 
than  the  value  of  any  other  property  contrib- 
uting by  taxation  to  a  common  burden,  or 
that  assessable  property  has  been  omitted 
from  assessment,  or  that  the  assessment  of 
any  property  is  greater  than  the  true  value 
thereof,  the  board  Is  to  add  to  or  reduce  the 
assessment ;  but,  before  any  change  Is  to  be 
made  In  value,  the  assessors  of  the  taxing 
district  and  the  owners  of  the  property  are  to 
be  notified.  Section  4  Imposes  upon  the  board 
the  duty  of  investigating  the  methods  adopted 
by  local  assessors  and  to  annually  report  to 
the  Legislature  such  recommendations  as  may 
be  necessary  to  prevent  the  .evasion  of  just 
and  equal  taxation  and  such  changes  as  the 
board  considers  should  be  made  in  the  laws, 
etc.  By  section  5,  where  complaint  Is  made 
to  the  state  board  on  or  before  the  1st  day 
of  April  following  the  assessment  of  property 
of  *ny  kind,  the  board  is  empowered  to  re- 
view and  correct  the  action  of  the  local 
as&tfssors  or  other  taxing  officers  and  of  all 
boards  of  tax  review  by  reducing  or  increas- 
ing such  assessment  Section  6  reads  as  fol- 
lows: "When  the  said  board  has  reason  to 
believe  from  Information  or  otherwise,  that 
any  property,  including  the  property  of  rail- 
road and  canal  companies,  has  been  assessed 
at  a  rate  lower  than  is  consistent  with  the 
purpose  of  securing  uniform  and  true  valua- 
tion of  property  for  the  purpose  of  taxation, 
the  said  board  shall  have  the  power,  after 
due  Investigation,  to  Increase  the  assessment 
made  upon  such  property ;  and  for  this  pur- 
pose, if  necessary,  may  direct  an  assessor  or 
other  taxing  officer  to  make  a  reassessment 
of  such  property,  according  to  the  rules  which 
the  said  board  shall  establish,  and  if  such 
assessor  or  other  taxing  officer  shall  fail 
or  refuse  to  comply  with  the  order  so  given, 
the  board  shall  have  power  to  appoint  some 
other  person  to  make  the  new  assessment  un- 
der the  direction  of  the  board;  and  the  as- 
sessment so  made  and  affirmed  by  the  board 
shall  be  and  be  deemed  to  be  the  assessment 
of  such  property  for  the  year.  The  board 
may  also  assess  and  add  to  the  tax  list  and 
duplicate  any  property  omitted,  and  may  cor- 
rect misnomers  or  other  errors  in  assess- 


ments on  notice  to  parties  concerned."  By 
section  7  It  is  made  the  duty  of  the  board  to 
meet  from  time  to  time  to  hear  the  appeals 
of  taxpayers  and  taxing  districts,  and  to 
determine  such  complaints,  and  revise  and 
correct  the  apportionment  of  taxes,  etc  Sec- 
tion 8  provides  for  the  hearing  of  a  complaint 
made  by  the  board  of  chosen  freeholders  of 
any  county  or  by  the  governing  body  of  any 
taxing  district  respecting  the  undervaluation 
or  omission  of  the  taxable  property  of 
any  county;  and  the  determination  of  the 
proper  valuation  by  the  board  is  to  be 
deemed  the  true  valuation  for  all  purposes 
of  the  state  comptroller,  the  state  super- 
intendent of  public  Instruction,  and  the 
state  board  of  education.  By  section  9  it 
is  provided  that  the  determination  of  any 
matter  brought  before  such  board  shall 
be  evidenced  by  a  judgment  duly  signed  by 
at  least  three  of  its  members  and  filed 
with  its  clerk,  copies  whereof  duly  cer- 
tified by  said  clerk  shall  be  evidence  in  any 
cause  or  proceeding,  and  for  failure  of  any 
person,  officer,  or  corporation  to  comply  with 
Its  judgment  the  board  is  empowered  to  at- 
tach the  delinquent  for  contempt  and  punish 
him  accordingly. 

It  seems  to  us  clear  that  the  primary  pur- 
pose of  section  6 — indeed,  Its  sole  purpose 
so  far  as  is  here  pertinent — is  to  empower 
the  state  board  of  equalization  to  Increase 
the  valuation  of  any  property  that  is  found 
to  have  been  assessed  at  too  low  a  valua- 
tion. This  Is  to  be  done  "after  due  Investi- 
gation"; and  by  section  9  the  determination 
of  the  matter  Is  to  be  evidenced  by  a  judg- 
ment, a  copy  of  which  Is  to  be  evidenced  in 
any  cause  or  proceeding,  and  for  noncompli- 
ance with  which  the  delinquent  is  subject 
to  attachment  and  punishment  for  contempt 
These  terms  all  Import  that  the  proceeding 
under  section  6  is  a  quasi  judicial  proceed- 
ing, to  be  had  upon  notice  to  the  parties  con- 
cerned. The  terms  "any  property"  and  "such 
property,"  as  used  in  the  section,  Import  that 
Its  purpose  la  to  secure  an  increase  In  the 
valuation  of  some  specific  parcel  of  property ; 
and  when  the  state  board  determines  after 
due  investigation  that  the  property  has  been 
assessed  at  too  low  a  rate,  the  board  Is  to 
increase  the  assessment  made  upon  such 
"property."  Where  the  Investigation  shows 
the  true  value  at  which  the  property  ought 
to  be  assessed,  the  manifest  purpose  is  that 
the  board  shall  by  Its  judgment  determine 
the  true  value;  but  the  section  provides  for 
the  case  where  the  board  may  find  that  cer- 
tain property  has  been  assessed  too  low,  but 
may  be  unable  to  determine  with  accuracy  its 
true  value,  for  It  proceeds  to  say :  "And  for 
this  purpose  [that  is,  for  the  purpose  of  In- 
creasing the  assessment],  if  necessary,  may 
direct  an  assessor  or  other  taxing  officer  to 
make  a  reassessment  of  such  property,  ac- 
cording to  the  rules  which  the  said  board 
shall  establish,  and  if  such  assessor  or  other 
taxing  officer  shall  fail  or  refuse  to  comply 
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with  the  order  so  given,  the  board  shall  have 
power  to  appoint  some  other  person  to  make 
the  new  assessment,  under  the  direction  of 
the  board."  Clearly  this  new  assessment, 
whether  made  by  a  taxing  officer  or  by  an- 
other person,  Is  intended  merely  for  the  pur- 
pose of  carrying  into  effect  the  determina- 
tion previously  reached  by  the  state  board 
that  the  property  in  question  has  been  assess- 
ed at  too  low  a  valuation.  In  short,  the 
design  of  the  section,  as  we  view  it,  is  not 
so  much  to  work  a  general  reformation  of 
tax  valuations  in  a  given  district,  as  to  cor- 
rect specific  Instances  of  error  or  abuse  in 
the  direction  of  undervaluation.  We  find 
nothing  in  the  section  that,  fairly  construed, 
puts  It  out  of  line  with  the  general  scheme 
of  our  tax  laws  as  it  has  existed  for  many 
years ;  that  scheme  being  that  while  the  orig- 
inal valuation  by  the  assessor  is  made  with- 
out Judicial  notice  to  the  property  owner,  and 
without  opportunity  for  him  to  have  a  voice 
In  the  matter  (saving  that  the  assessment  is 
to  be  made  by  a  public  officer  or  officers  at 
a  specified*  time  and  under  circumstances  of 
notoriety  that  afford  to  the  taxpayer  a  rea- 
sonable opportunity  to  present  his  views  to 
the  assessor),  yet  that,  after  the  assessment 
is  once  made,  no  increase  of  the  assessed 
valuation  Is  to  be  made  without  notice  to 
the    property    owner    affected. 

We  do  not  find  it  necessary  at  this  time 
to  question  that  under  section  6  an  investi- 
gation of  the  valuations  of  several  or  many 
distinct  properties  might  be  conducted  at 
the  same  time,  If  such  a  combined  investi- 
gation could  be  conducted  with  due  regard 
to  orderly  procedure,  and  without  bearing 
oppressively  upon  the  Individual  taxpayers 
concerned;  but  we  think  that,  whether  It 
la  proposed  to  deal  only  with  a  single  piece 
of  property  or  with  more  than  one,  the  sec- 
tion requires,  as  a  matter  of  Justice  to  the 
taxpayer  affected,  and  as  a  necessary  pre- 
requisite to  the  "due  Investigation"  that  Is 
prescribed,  that  the  individual  taxpayer  shall 
receive  notice.  Such  notice  was  not  given  in 
the  present  case.  Nor  Is  the  difficulty  ob- 
viated by  the  fact  that  the  Judgment  under 
review  prescribes  rules  for  the  making  of 
the  new  assessment  under  which,  after  the 
completion  and  filing  of  the  reassessment, 
notice  is  to  be  published  In  the  newspapers, 
and  the  state  board  Is  to  meet  publicly  to 
consider  objections  that  may  be  presented 
in  writing  by  property  owners.  As  already 
pointed  out,  the  act  contemplates  the  making 
of  a  reassessment  only  for  the  purpose  of 
effectuating  a  determination  previously  made 
by  the  state  board  that  the  property  in  ques- 
tion has  been  assessed  too  low.  If  the  Judg- 
ment under  review  accords  at  all  with  the 
purpose  of  the  act,  it  has  determined  this 
fundamental  question  against  the  property 
owner  in  bis  absence.  We  do  not  find  in 
section  6  an  Intent  that  the  rules  which  the 


state  board  is  to  establish,  with  respect  to 
the  mode  of  making  the  reassessment,  are  in- 
tended to  subvert  the  sole  purpose  of  the  re- 
assessment by  giving  to  the  property  owner 
a  subsequent  hearing  upon  the  very  question 
that  must  have  been  determined  against  him 
before  the  reassessment  is  ordered,  viz.,  that 
bis  property  has  been  assessed  at  too  low  a 
valuation. 

No  doubt,  the  findings  of  fact  that  are  con- 
tained in  the  Judgment  of  the  state  board  of 
equalization  In  the  present  case  Indicate  a 
great  abuse;  but  it  is  to  be  noted  that  these 
findings  were  arrived  at  after  an  investiga- 
tion conducted  In  the  absence  of  any  person 
representing  the  individual  property  owners. 
While  the  complainant  the  Central  Railroad 
Company  was  given  its  opportunity  for  a  full 
hearing  before  the  state  board,  and  while 
the  city  authorities  and  the  county  tax  board 
were  permitted  to  be  heard,  these  parties  are 
all  adverse  in  interest  to  the  individual  tax- 
payer, for  in  legal  contemplation  the  munici- 
pal authorities  and  taxing  officers  are  as 
much  Interested  in  raising  the  valuations  of 
the  property  of  the  individual  taxpayers  as 
is  the  railroad  company.  It  is  little  to  the 
purpose  to  say  that  the  evil  resulting  from 
the  deliberate  adoption  of  a  system  of  valu- 
ing property,  in  general,  at  less  than  true 
value,  is  so  large  that  the  requirement  of 
individual  notice  to  each  would  defeat  what 
is  claimed  to  be  the  beneficial  purpose  of  the 
law.  If  the  Legislature  had  intended  to  pre- 
scribe a  remedy  for  so  general  an  abuse, 
they  would  have  chosen  language  more  apt 
for  the  purpose.  The  legislative  provision  in 
question  has  been  upon  the  statute  book  for 
several  years,  and  until  recently  it  was  not 
attempted  to  be  put  to  the  use  that  was  made 
of  it  in  the  present  case. 

It  is  earnestly  argued  by  the  learned  coun- 
sel for  the  plaintiffs  in  error  that,  If  the 
section  in  question  does  not  require  notice  to 
the  individual  property  owners  whose  valua- 
tions are  to  be  raised,  the  section  is  uncon- 
stitutional, and  therefore  void.  We  find  It 
unnecessary  to  determine  this  question ;  bnt 
certainly,  if  no  notice  to  the  property  owner 
were  required,  the  operation  of  the  section 
would  be  very  drastic.  It  would  throw  into 
confusion  the  financial  affairs  of  taxing  dis- 
tricts, and  would  result  In  serious  practical 
detriment  to  vast  numbers  of  property  own- 
ers. The  principle  of  natural  justice  that 
pervades  our  general  system  of  tax  laws  in- 
dicates that  notice  to  the  individual  tax- 
payer of  such  a  review  is  proper,  and  we 
think  a  requirement  of  sucb  notice  is  fairly 
imported  by  the  language  of  section  6. 

The  Judgment  of  the  state  board  of  equali- 
sation and  the  Judgment  of  the  Supreme 
Court  should  therefore  be  reversed. 

GTJMMERE,  C.  J.,  and  SWAYZB,  GRA.Y, 
and  DILL,  JJ,  dissent. 
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(74  N.  J.  I*  E») 

JASON  T.  JOHNSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1007.) 

Deed — Execution— Stqnatubb. 

The  signing  of  a  deed  of  conveyance  by 
one  who  is  not  mentioned  or  described  in  the 
body  of  the  Instrument  as  a  grantor  has  no  ef- 
fect at  law  to  convey  such  party's  estate  in  tne 
lands  described  therein. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Clara  Jason  against  Joseph  M. 
Johnson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Thompson  &  Cole,  for  plaintiff  In  error. 
William  L  Garrison,  for  defendant  In  error. 

PITNEY,  J.  Tbls  was  an  action  of  eject- 
ment for  certain  lands  In  Atlantic  county, 
and  resulted  in  a  verdict  and  judgment  for 
the  plaintiff.  Her  alleged  title,  as  .disclosed 
at  the  trial,  is  deduced  through  two  deeds, 
tne  first  of  which  Is  dated  June  S,  1897,  and 
thereby  one  Chandler  conveyed  the  lands  to 
Mary  O.  Baylor,  as  trustee  for  Norman  R. 
and  Tunstall  P.  Baylor;  the  trust  being  "to 
receive  the  rents.  Issues  and  profits  thereof 
during  the  minority  of  the  said  Norman  R. 
Bajlor  and  Tunstall  P.  Baylor,  and  to  ap- 
ply the  said  rents.  Issues  and  profits  to  the 
maintenance  of  said  minors,  and  at  any 
time  during  the  minority  of  said  minors  to 
sell  and  grant  and  convey  the  said  premises 
or  any  part  thereof  to  any  purchaser  for  any 
price,  and  to  execute  a  good  and  sufficient 
conveyance  in  the  law  for  the  same,"  etc. 
The  second  deed  is  dated  July  1,  1903,  and 
in  the  body  thereof  It  purports  to  be  made 
between  Norman  R.  and  Tunstall  P.  Baylor, 
of  the  first  part,  and  William  C.  Sbarpe.  of 
the  second  part,  and  to  convey  the  premises 
in  question  from  the  parties  of  the  first  part 
to  Sbarpe.  This  deed  Is  signed  by  Norman 
R,  and  Tunstall  P.  Baylor,  and  Is  also  sub- 
scribed by  Mary  C.  Baylor,  the  trustee;  but 
she  Is  nowhere  mentioned  or  referred  to  in 
the  body  of  the  deed  as  a  party  thereto. 
Plaintiff  claims  title  under  a  conveyance 
from  the  executor  of  Sharpe. 

At  the  close  of  the  evidence,  the  defendant 
moved  for  direction  of  a  verdict  in  his  favor, 
on  the  ground  (among  others)  that  it  did  not 
appear  that  Mary  O.  Baylor  had  conveyed 
the  legal  title,  and  that  while  she  signed  the 
deed  of  1903,  above  mentioned,  her  name 
nowhere  appeared  in  the  body  of  the  deed. 
The  overruling  of  this  motion,  to  which  ex- 
ception was  duly  sealed,  raises  the  only 
question  that  we  have  found  It  necessary  to 
determine.  It  is  unnecessary  to  say  that  in 
an  action  of  ejectment  the  plaintiff  must 
succeed,  if  at  all,  upon  the  strength  of  his 
legal  title.  An  equitable  title  is  not  suffi- 
cient Plaintiff,  having  shown  a  legal  title 
in  Mary  O.  Baylor,  must  fall  in  her  action, 
unless  she  also  shows  that  this  title  has  been 
conveyed  to  herself.    Whatever  effect  might 


be  given  In  a  court  of  equity  to  Mary  C. 
Baylor's  signature  to  the  deed  of  1903,  It  has, 
in  our  opinion,  no  effect  against  her  as  a 
legal  conveyance;  it  being  established  that 
the  signing  of  a  deed  of  conveyance  by  one 
who  Is  not  mentioned  or  described  in  the 
body  of  the  instrument  as  a  grantor  is  of  no 
effect  at  law  to  convey  such  party's  estate 
in  the  lands  described  therein.  Devlin  on 
Deeds  (2d  Ed.)  §8  455,  194,  195,  204;  Martin- 
dale  on  Conv.  5  68;  9  Am.  &  Eng.  Encyc  Law 
(2d  Ed.)  108;  Agricultural  Bank  v.  Rice  (1S45) 
4  How.  (U.  S.)  225.  241.  11  L.  Ed  949;  Cox 
T.  Wells  (Ind.  1845)  7  Blackf.  410,  43  Am. 
Dec.  98;  Peabody  v.  Hewett  (1861)  52  Me. 
33,  83  Am.  Dec.  486;  Merrill  v.  Nelson  (1872) 
18  Minn.  366  (OH.  335);  Harrison  v.  Simons 
(1876)  55  Ala.  510;  Laughlin  v.  Fream  (1878) 
14  W.  Va.  322;  Adams  v.  Medsker.  25  W.  Va, 
127;  Batchelor  v.  Brereton  (1884)  112  U.  S. 
396,  5  Sup.  Ct  180,  28  L.  Ed.  748;  Gaston 
v.  Weir  (18S8)  84  Ala.  193,  4  South.  258; 
Stone  v.  Sledge  (1894)  87  Texas,  49,  26  &  W. 
1068,  47  Am.  St  Rep.  65. 

The  deed  of  1903  has,  therefore,  no  effect 
as  a  legal  conveyance  beyond  Its  operation 
to  transfer  whatever  estate  Norman  R.  and 
Tunstall  P.  Baylor  then  bad  In  the  lands  In 
question.  Does  the  case  show  that  they  had, 
or  might  upon  the  evidence  be  presumed  to 
have  had,  a  legal  estate  therein?  If  they 
bad  such,  It  must,  of  course,  have  come  from 
their  trustee.  Although  the  deed  of  1807 
contains  no  express  language  Imposing  up- 
on the  trustee  the  duty  of  conveying  the 
lands  to  the  cestuls  que  trustent  upon  their 
arriving  at  majority,  we  assume  (without 
deciding)  that  this  duty  arises  by  fair  In- 
ference from  the  trust  clause  as  above  quot- 
ed. And  we  have  not  overlooked  the  cases 
In  which  it  has  been  held  that  where  it  ap- 
pears that  the  object  for  which  a  trust  was 
created  has  been  accomplished,  or  that  the 
term  during  which  the  active  duties  of  a 
trust  were  to  continue  has  expired,  so  that 
nothing  remains  to  be  done  by  tbe  trustee 
beyond  a  conveyance  of  his  naked  legal  title 
to  the  cestui  que  trust,  such  a  conveyance 
may  be  presumed  from  lapse  of  time  or  oth- 
er circumstances.  In  order  to  prevent  the 
Just  title  of  the  beneficial  owner  from  being 
defeated  by  a  matter  of  form;  and  that  this 
presumption  will  be  Indulged  even  In  a  court 
of  law.  Den  ex  dem.  Obert  v.  Bordlne,  20 
N.  J.  Law,  394;  Combs  v.  Brown,  29  N.  J. 
Law,  36,  and  cases  therein  cited.  But  In 
the  case  at  hand  there  Is  no  evidence  to 
show  that  tbe  beneficiaries,  Norman  R.  an& 
Tunstall  P.  Baylor,  bad  arrived  at  full  age 
at  the  time  of  the  making  of  the  deed  of 
July  1,  1903;  and  the  period  of  about  six 
years  that  had  intervened  since  the  establish- 
ment of  the  trust  for  their  benefit  is  not  as 
we  think,  sufficient  to  create  the  Inference 
that  they  must  have  reached  their  majority. 
It  therefore  not  being  made  to  appear  that 
the  time  had  arrived  when  the  duty  rested 
upon  Mrs.  Baylor  to  convey  the  land  over  to 
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them,  there  was  no  ground  for  the  presump- 
tion that  she  bad  made  such  a  conveyance. 
The  Judgment  under  review  should  be  re- 
versed, and  a  venire  de  novo  awarded. 


(75  N.  J.  I*  ten 

OLIVER  et  al.  t.  INHABITANTS  OP  CITY 
OP  BURLINGTON  et  aL 

(Supreme    Court   of   New   Jersey.      June   20, 
1907.) 

1.  motflctpai.  corporations— wharfs  and 
Whakfagib— Regulation— Lease  bt  Cut— 
Validity:. 

The  power*  delegated  to  a  municipal  cor- 
poration by  the  Legislature,  authorizing  It  to 
regulate  wharves,  and  to  charge  and  collect 
wharfage  for  their  use,  are  public  or  legislative 
powers  and  incapable  of  delegation  or  of  sur- 
render by  the  municipality.  A  municipality 
cannot  therefore  surrender  the  powers  by  leas- 
ing the  exclusive  use  and  control  of  its  wharves 
for  any  period  of  time,  without  express  statu- 
tory authority  so  to  do. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  f  1532.] 

2.  Statutes— Special  Act. 

Surh  express  statutory  authority  la  not 
conferred  upon  the  city  of  Burlington  by  an 
act  entitled  "An  act  relating  to  wharves  and 
docks  of  cities  of  the  third  class,"  approved 
March  22.  1001  (P.  L.  p.  394),  for  the  reason 
that  that  act  is  local  and  special  and  unconsti- 
tutional under  article  4,  |  7,  par.  11,  of  the 
Constitution  of  this  state. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
voL  44.  Statutes,  IS  74,  102,  103.] 

(Syllabus  by  the  Court.) 

Certiorari  by  Edmund  D.  Oliver  and  anoth- 
er against  the  inhabitants  of  the  city  of  Bur- 
lington and  Henry  L.  Brown,  to  review  a  res- 
olution of  the  common  council  of  Burlington. 
Resolution  set  aside. 

Argued  February  term,  1907,  before  GAR- 
RISON, 8WAYZE,  and  TRENCHARD,  JJ. 

Norman  Grey,  for  prosecutors.  Ernest 
Watts  and  Edwin  Robert  Walker,  for  de- 
fendants. 

TRENCHARD,  J.  The  writ  of  certiorari 
in  this  case  brings  up  for  review  the  lease 
of  a  wharf  by  the  city  of  Burlington  to  the 
defendant  Brown.  On  June  5,  1906,  the  com- 
mon council  of  the  city  passed  a  resolution 
providing  for  the  lease,  which  was  executed 
June  29,  1906.  The  lease  granted  to  Brown 
"all  that  certain  wharf  and  wharf  buildings 
thereon  erected,  situate  at  the  foot  or  north- 
erly end  of  High  street,  and  facing  upon  the 
Delaware  river,  In  the  city  of  Burlington 
aforesaid,  and  known  as  the  'Town  Wharf,' 
with  the  appurtenances."  The  lease  was  for 
five  years  from  June  S,  1906,  at  $500  per  year. 

The  legality  of  the  lease  Is  challenged  on 
the  ground  that  the  city  was  without  power 
to  make  the  lease.  High  street  Is  the  oldest 
street  In  the  town,  and  was  laid  out  in  1677. 
It  runs  at  right  angles  to  the  Delaware  river, 
and  Is  the  principal  mercantile  street  At  Its 
end  and  between  It  and  the  river,  and  extend- 
ing the  foil  width  of  the  street.  Is  a  public 
wharf,  known  as  the  "Town  Wharf.'*    The 


trolley  cars  run  down  to  the  wharf.  The  title 
of  the  streets  in  the  city  of  Burlington  was 
in  the  proprietors,  and  passed  to  their  gran- 
tees (Lewis  v.  Pennsylvania  R.  R.  Co.  [N.  J. 
Ch.]  33  Atl.  932),  and  there  has  been  no 
conveyance  of  the  fee  of  High  street  to  the 
city.  The  wharf  in  question  has  been  used  as 
a  public  wharf  by  the  public  and  the  differ- 
ent classes  of  boats  on  the  river  from  the 
earliest  times.  It  Is  shown  on  a  map  made 
In  1696.  Appropriations  for  Its  repair  were 
made  by  the  city  from  time  to  time.  On 
March  4, 1851,  an  "Act  to  Incorporate  the  dry 
of  Burlington"  was  passed  (P  L.  1851,  p. 
149),  the  fifteenth  section  (page  153)  of  which 
provided  that  council  might  pass  ordinances 
regulating  wharves  and  docks  and  the  rates 
of  wharfage,  and  ordinances  for  such  pur- 
poses were  passed  from  time  to  time.  The 
powers  delegated  to  a  municipal  corporation 
by  the  Legislature,  authorizing  it  to  regulate 
wharves,  and  to  charge  and  collect  wharfage 
for  their  use,  are  public  or  legislative  pow- 
ers and  incapable  of  delegation  or  of  surren- 
der by  the  municipality.  A  municipality  can- 
not therefore  surrender  the  powers  by  leas- 
ing the  exclusive  use  and  control  of  its  wharv- 
es for  any  period  of  time,  without  express 
statutory  authority  so  to  do.  30  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  488,  and  cases  there 
cited.  In  this  state,  the  right  of  the  public 
to  have  communication  between  the  end  of 
a  street  and  a  navigable  stream  kept  open  Is 
well  established.  Hoboken  Land  &  Improve- 
ment Co.  v.  Hoboken,  36  N.  J.  Law,  540.  Only 
an  act  of  the  Legislature  can  take  away 
this  right  Elizabeth  v.  Central  R.  R.  Co, 
53  N.  J.  Law,  491,  22  Atl.  47. 

It  is  contended  by  the  defendants  that  the 
necessary  express  statutory  authority  is  to 
be  found  in  an  act  entitled  "An  act  relating 
to  wharves  and  docks  In  cities  of  the  third 
class,"  approved  March  22, 1901  (P.  L.  p.  394). 
But  this  contention  cannot  prevail.  The  act 
of  1901  is  Ineffectual  for  such  purpose,  for 
the  reason  that  it  Is  local  and  special  and 
unconstitutional  under  article  4,  f  7,  par.  11, 
of  the  Constitution  of  this  state.  The  first 
section  of  the  act  provides  that:  "Where 
cities  of  the  third  class  In  this  state  own  the 
wharves  and  docks  located  within  such  city 
limits,  it  shall  be  lawful  for  such  cities  to 
lease  said  wharves  and  docks  to  any  person 
or  corporation  for  a  term  not  exceeding  five 
years."  The  act  relates  to  cities  of  the  third 
class  only.  Our  Court  of  Errors  and  Ap- 
peals, in  the  case  of  Mortland  v.  Christian,  52 
N.  J.  Law,  521,  20  Atl.  673,  declared  that  pop- 
ulation may  be  made  the  basis  of  classifica- 
tion in  a  statute  relating  to  municipalities  of 
this  state  and  of  their  Internal  affairs,  in 
cases  where  the  legislative  object  Is  one  nat- 
urally incident  to  population.  In  this  case 
there  has  been  no  reason  assigned,  nor  Is  It 
apparent  why  all  cities  should  not  have  the 
power  to  lease  their  wharves  as  well  as  cities 
of  the  third  class.  Population  cannot  have 
any  just  reference  to  this  distinction  between 
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these  classes  by  which  the  one  Is  separated 
from  the  others.  There  Is  no  natural  con- 
nection between  the  number  of  people  In  a 
city  and  Its  right  to  lease  its  wharves.  The 
classification  made  by  a  statute  Is  justified 
or  not,  by  considering  whether  the  statute 
U  thereby  rendered  general  or  special,  not 
whether  It  Is  wise  or  unwise.  Halsey  v.  Now- 
rey,  71  N.  J.  Law,  481,  69  Atl.  449 ;  Heifer 
t.  Simon,  63  N.  J.  Law,  560,  22  Atl.  120; 
Anderson  v.  Trenton,  42  N.  J.  Law,  486. 

Our  conclusion  is  that  the  city  was  with- 
out power  to  make  the  lease  in  question,  and 
that  therefore  the  lease,  together  with  the 
resolution  by  which  its  execution  was  direct- 
ed, must  be  set  aside,  with  costs. 


(218  Pa.  126) 

KOLB  et  aL  T.  TAMAQUA  BOROUGH  et  aL 

•  (Supreme  Court  of  Pennsylvania.     May  6, 
19070 

1.  Municipal    Corporations  —  Boboughs — 
Co ntb acts— Action  to  Set  Aside. 

Plaintiffs  sued  as  taxpayers  to  set  aside  a 
contract  of  a  borough  as  illegal,  because  the  res- 
olution awarding  the  contract  had  not  been  sub- 
mitted to  the  chief  burgess,  as  required  by  Act 
May  23,  1893  (P.  L.  113).  Held  that  the  bur- 
den was  on  complainants  to  show  that  there 
was  no  valid  ordinance  authorizing  the  contract. 

2.  Same— Validity  or  Contract. 

Where  a  resolution  awarding  a  contract 
for  a  borough  was  in  pursuance  of  a  regularly 
adopted  ordinance,  the  contract  was  valid  with- 
out any  action  on  the  part  of  the  chief  burgess. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bill  in  equity  by  George  Kolb  and  William 
Williams  against  the  burgess  and  town  coun- 
cil of  the  borough  of  Tamaqua  and  others. 
From  a  decree  dismissing  the  bill,  plaintiffs 
appeal.    Affirmed. 

In  substance,  the  bill  charged:  That  the 
council,  by  resolution  of  December  6,  1904, 
instructed  the  president  and  secretary  to  ad- 
vertise for  proposals  for  street  lighting,  and 
that  said  resolution  was  not  signed  by  the 
chief  burgess  of  the  borough.  That  proposals 
were  invited,  and  council  accepted  the  bid 
of  Sbepp  &  McGlnty  at  $60  for  open  arc 
lights,  by  resolution,  and  by  resolution  order- 
ed a  contract  to  be  drawn,  and  these  resolu- 
tions were  never  presented  to  the  chief  bur- 
gess for  his  approval.  That  by  resolution 
the  president  and  secretary  were  Instructed 
to  execute  a  contract  with  Shepp  &  McGlnty ; 
that  said  contract,  but  not  the  resolution  di- 
recting the  execution,  was  presented  to  the 
burgess  for  approval.  That  at  the  same 
meeting  (January  3,  1905)  an  ordinance  was 
adopted  which  was  approved  by  the  burgess, 
giving  said  parties  power  to  erect  poles  and 
appliances  necessary  to  furnish  electricity. 
That  on  July  4th  Shepp  &  McGlnty  reported 
that  the  Edison  Company  was  agent  in  Tam- 
aqua for  the  open  arc  light,  and  it  was  im- 
possible for  them  to  furnish  them.  The  coun- 
cil, by  resolution,  agreed  to  accept  inclosed 


arc  lights  at  a  reduction  of  $1  a  lamp.  That 
said  resolution  was  not  signed  by  the  bur- 
gess or  submitted  to  him.  That  by  special 
meeting  of  council  It  approved  of  the  bond 
of  the  contractors  and  of  the  contract,  and 
said  resolution  was  not  presented  to  the  bur- 
gess for  approval.  That  the  burgess  return- 
ed the  contract  and  bond  on  July  11,  1905, 
stating  it  was  no  part  of  his  duty  to  approve 
thereof.  That  the  contract  is  not  legal,  not 
being  signed  by  the  burgess.  That  the  con- 
tract Is  an  improvident  one,  being  for  10 
years.  That  a  corrupt  arrangement  or  agree- 
ment existed  to  obtain  the  vote  of  one  of  the 
councilman  in  favor  of  said  contract.  The 
answer  covered  the  charges  of  the  bill.  It 
denied  the  passages  of  the  resolutions  men- . 
tioned  above,  and  asserted  they  were  mere 
motions  and  mere  ministerial  acts,  and  need- 
ed no  approval  of  the  burgess,  that  an  ordi- 
nance and  contract  were  regularly  passed 
and  approved  and  advertised  and  recorded; 
and  denied  all  allegations  of  fraud  or  corrupt 
arrangements  or  agreement  with  anyone  or 
anybody.  The  court  entered  a  decree  dismiss- 
ing the  bill. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  POTTER,  and  STEW- 
ART, JJ. 

R.  H.  Koch,  Cyrus  G.  Derr,  F.  P.  Krebs, 
and  F.  G.  Farquhar,  for  appellants.  J.  O. 
Ulrich  and  A.  W.  Schalck,  for  appellees. 

STEWART,  J.  Since  nothing  appears  In 
the  evidence  to  the  contrary,  we  must  as- 
sume that  the  action  of  the  borough  council 
in  accepting  the  bid  for  lighting  the  public 
streets,  awarding  the  contract  for  the  same, 
and  directing  its  execution,  was  preceded  by 
and  based  upon  an  ordinance  regularly  adopt- 
ed establishing  a  permanent  system  of  public 
lighting.  The  bill  contains  no  averment  that 
such  ordinance  bad  not  been  adopted;  nor  is 
there  any  admission  in  tbe  answer,  even  im- 
pliedly, of  an  omission  In  this  regard,  except 
that  the  defense  set  up  Is  reliance  upon  the 
regularity  and  sufficiency  of  the  resolutions 
attacked.  Judicial  action  should  rest  on 
facts  definitely  ascertained.  The  learned 
judge  in  dismissing  the  bill  In  the  -court  be- 
low said:  "Even  if  objection  is  made  that 
tbe  resolution  accepting  tbe  bid  was  Invalid 
because  there  was  no  ordinance  authorizing 
the  contract,  the  burden  Is  upon  the  person 
making  the  objection  to  prove  the  nonexist- 
ence of  the  ordinance."  The  answer  made 
by  appellants  to  this,  as  we  find  it  in  their 
brief  of  argument,  is:  "This  we  consider  to 
be  good  law,  but  not  applicable  to  this  case, 
in  which  there  was  no  allegation  that  tbe 
contract  was  Invalid,  because  there  was  no 
ordinance  authorizing  its  execution;  the  al- 
legation being  that  It  was  attempted  to  jus- 
tify a  contract  based  upon  legislative  resolu- 
tion, which  had  not  been  presented  to  or  act- 
ed upon  by  tbe  chief  burgees."  Here  we 
have  a  direct  admission  that  failure  to  enact 
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an  authorizing  ordinance  was  not  a  fact  es- 
tablished In  the  case.  The  law  as  stated  by 
the  learned  Judge  being  admittedly  correct, 
It  only  remains  to  Inquire  as  to  its  applicabil- 
ity. 

This  is  denied  by  the  appellants,  for  the 
reason  that  the  attempt  on  part  of  the  de- 
fendants was  "to  Justify  the  contract  bas- 
ed upon  a  legislative  resolution  which  had 
sot  been  acted  upon  by  the  chief  burgess" ; 
but  this  shows  a  clear  misconception  of  the 
burden  resting  upon  the  respective  parties  to 
the  litigation.  It  was  not  for  the  borough 
authorities  to  Justify  their  contract,  unt'l 
something  had  been  shown  by  the  other  side 
which  would  have  warranted  the  court  In 
holding  the  resolution  invalid.  The  resolu- 
tion adopted  is  spoken  of  as  a  legislative 
resolution ;  but  what  difference  can  It  make 
whether  the  resolution  awarding  the  contract 
be  denominated  legislative  or  ministerial  or 
executive?  Its  real  character  Is  to  be  deter- 
mined by  what  it  was  intended  to  accom- 
plish, and  not  by  what  it  is  called.  If  In 
point  of  fact  it  was  preceded  by  an  ordinance 
or  resolution  regularly  enacted  authorizing 
the  awarding  of  a  contract,  such  earlier  ordi- 
nance or  resolution  was  legislative  in  char- 
acter, and  what  followed  was  ministerial  or 
executive.  That  the  act  of  May  23,  1893  (P. 
L.  113),  requiring  every  ordinance  and  reso- 
lution passed  by  council  to  be  presented  to 
the  chief  burgess  for  approval,  does  not  apply 
to  the  latter,  has  been  clearly  decided.  Jones 
v.  Light,  Heat  &  Power  Co.,  202  Pa.  164,  51 
AtL  7G2;  Lansdowne  v.  Citizens'  Elec.  & 
Power  Co.,  206  Pa.  188,  56  Atl.  919.  Whether 
the  resolution  the  sufficiency  of  which  is  here 
questioned  was  legislative  or  ministerial  de- 
pends upon  what  preceded.  Without  attempt- 
ing to  decide  anything  but  what  is  before  us, 
this  much  is  clear:  That,  if  the  resolution 
awarding  the  contract  was  in  pursuance  of 
an  ordinance  regularly  adopted,  it  did  not 
require  any  action  on  the  part  of  the  chief 
burgess  to  make  it  valid.  If  there  was  no  such 
earlier  ordinance,  it  was  the  business  of  the 
plaintiff  in  the  proceeding  to  establish  its  non- 
existence. Lansdowne  v.  Citizens'  Elec.  Light 
&  Power  Co.,  200  Pa.  188,  55  Atl.  919.  Coun- 
sel for  appellants  In  their  argument  have  mis- 
apprehended the  ruling  of  the  case  last  cited, 
and  the  case  of  Seitzlnger  v.  Electric  Illum- 
inating Co..  187  Pa.  539,  41  Atl.  454,  as  well 
In  their  brief  of  argument  submitted  this  oc- 
curs: "The  Lansdowne  Case  and  the  Seit- 
zlnger Case  are  Identical,  in  this:  That  in 
both  the  allegation  was  made  (that  1b,  the 
contention  before  the  court  was)  that  a  bor- 
ough contract  for  street  lighting  could  not  be 
valid  unless  there  was  an  ordinance  author- 
izing It"  The  Supreme  Court  In  both  cases 
answer:  "That  a  resolution  presented  to  or 
acted  upon  by  the  chief  burgess  was  suffi- 
cient, and  that  no  ordinance  was  required." 
All  that  we  have  said  is  strictly  In  line  with 
the  doctrine  of  these  two  cases.  While  It  Is 
true  that  both  held  that  a  resolution  award- 


ing a  contract  presented  to  and  acted  upon  by 
the  chief  burgess  is  sufficient,  there  is  noth- 
ing in  either  to  warrant  the  inference  that 
no  ordinance  is  required.  The  misapprehen- 
sion in  this  particular  results  from  failure 
to  observe  the  true  distinction  between  legis- 
lative and  executive  ordinances  and  resolu- 
tions. An  enactment  by  council,  no  matter 
what  it  Is  called  In  the  minutes  or  elsewhere, 
whether  ordinance,  resolution,  or  motion, 
which  provides  for  the  permanent  regulation 
by  the  government  of  the  borough,  or  the 
creation  of  liability  by  contract,  and  which  Is 
approved  by  the  chief  burgess  and  otherwise 
regular,  is  legislative.  The  cases  referred  to 
both  so  declare,  and  to  these  we  may  add 
Jones  v.  Light,  Heat  &  Power  Co.,  202  Fa.  164, 
61  Atl.  762.  They  do  not  hold  that  an  ordi- 
nance Is  not  required,  but  they  do  hold  that 
such  an  enactment  as  we  have  described  Is  an 
ordinance,  however  It  may  be  otherwise  des- 
ignated. Resolution  and  ordinance  are  con- 
vertible terms  when  alike  in  their  scope,  and 
formalities  observed.  This  is  the  plain  mean- 
ing of  both  cases.  It  might  be  urged  that  up- 
on their  facts  they  warrant  the  conclusion 
that  separate  enactments,  one  authorizing  the 
creation  of  liability  by  contract,  and  a  later 
one  directing  the  award  and  the  execution  of 
the  contract,  are  not  necessarily  required, 
but  that  the  ministerial  or  executive  may  be 
combined  with  the  legislative,  and  one  enact- 
ment suffice ;  but  neither  expressly  nor  by  in- 
ference do  they  assert  that  an  ordinance,  un- 
derstanding by  that  legislative  action,  Is  not' 
required. 
The  appeal  is  dismissed. 

(£18  Fa.  141) 
FRECH  v.  LEWIS. 
(Supreme  Court  of  Pennsylvania.     May  6, 1907.) 

1.  Sale— Delivery— Passing  ot  Title. 

Where  a  sale  is  for  cash  on  delivery,  and 
the  seller  delivers  the  goods,  but  the  buyer  fails 
to  pay,  the  right  of  property  does  not  pass  with 
the  possession. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  f  551.] 

2.  Same. 

Where  a  sale  is  for  cash  on  delivery,  if 
the  buyer  fails  to  pay,  and  on  a  subsequent 
promise  to  pay  the  seller  refrains  from  assert- 
ing his  right  to  retake  the  property,  it  makes 
the  delivery  absolute. 

Appeal  from  Superior  Court 

Action  by  Henry  Freeh  against  G.  Lam- 
bert Lewis.  From  a  Judgment  of  the  Superi- 
or Court,  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Argued  before  MITCHELL,  O.  X,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

J.  Howard  Morrlsson,  Theodore  J.  Gray- 
son, and  William  McGeorge,  Jr.,  for  appel- 
lant J.  Fltnian  Tatem  and  James  S.  Wil- 
liams, for  appellee. 

STEWART,  J.  The  settled  doctrine  of  our 
cases  is  to  the  effect  that  where  the  contract 
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of  sale  provides  for  payment  of  the  purchase 
price  on  delivery  of  the  articles  sold,  and 
the  seller  delivers  the  goods,  bat  the  buyer 
fails  to  pay,  the  right  of  property  does  not 
pass  to  the  buyer  with  the  possession,  but 
remains  with  the  seller,  who  may  at  his  op- 
tion reclaim  the  goods.  In  some  jurisdictions 
the  right  of  property  Is  held  to  pass  with 
the  delivery,  unless  at  the  time  the  right  to 
retake  is  expressly  declared  by  the  seller. 
We  have  not  gone  so  far.  Our  cases  proceed 
on  the  theory  that  until  payment  has  been 
made,  or  waived,  the  contract  remains  ex- 
ecutory, and  that  delivery  in  such  case  Is 
not  a  completion  of  the  contract,  except  as 
an  intention  to  so  regard  it  is  expressly  de- 
clared or  can  fairly  be  inferred  from  the  cir- 
cumstances attending.  Possession,  however, 
having  passed,  and  the  buyer  by  the  act  of 
the  seller  having  been  invested  with  the  in- 
dicia of  ownership,  the  policy  of  our  law 
requires  that  this  situation — the  possession 
in  one  and  the  right  of  property  in  another — 
shall  continue  no  longer  than  is  necessary 
to  enable  the  seller  to  recover  the  goods  with 
which  he  has  parted.  The  law  gives  the  seller 
the  right  In  such  case  to  reclaim  his  goods, 
but  he  must  do  so  promptly.  Otherwise  he 
will  be  held  to  have  waived  his  right,  and 
can  only  thereafter  look  to  the  buyer  for  the 
price.  The  question  the  present  case  sug- 
gests Is :  When  does  this  Inference  of  waiver 
arise?  Our  authorities  admit  of  but  one  an- 
swer :  Except  when  delayed  by  trick  or 
artifice,  the  assertion  of  the  right  to  reclaim 
the  property  must  follow  immediately  upon 
the  buyer's  default.  This  does  not  mean  that 
the  seller  must  eo  lnstantl  begin  legal  pro- 
ceedings to  recover  the  goods;  but  it  does 
mean  that  the  seller,  when  he  discovers  that 
his  delivery  Is  not  followed  by  payment,  as 
be  hnd  the  right  to  expect.  Is  at  once  put  to 
his  election  whether  be  will  waive  the  condi- 
tion as  to  payment  and  allow  the  delivery 
to  become  absolute,  or  retake  property,  and 
that  be  la  to  allow  no  unnecessary  delay  In 
making  his  choice.  The  object  of  the  law  is 
not  to  multiply  his  remedies  because  of  his 
disappointment.  He  may  not  continue  to 
hold  his  right  to  the  goods,  and  at  the  same 
time  hold  the  buyer  as  his  creditor.  One  or 
the  other  he  must  relinquish,  and  do  it 
promptly,  or  the  law  will  forfeit  his  right 
to  elect  Continued  acquiescence  in  the  buy- 
er's possession  of  the  goods  will  be  taken  as 
a  choice  on  his  part  to  regard  the  delivery 
as  absolute,  notwithstanding  the  buyer's  de- 
fault. The  policy  of  the  law,  in  requiring 
promptitude  in  the  assertion  of  continued 
ownership  of  the  goods,  could  easily  be  vindi- 
cated were  it  necessary.  It  answers  every 
purpose  here  to  show  that  the  law  requires 
it.  In  Leedom  v.  Philips,  1  Teates,  527,  it 
is  said:  "When  the  parties  specially  agree, 
It  la  obvious  that  the  vendor  may.  by  his 
contract,  renounce  the  benefit  of  the  condi- 
tions stipulated,  and  trust  to  the  good  faith 
the  vendee  for  a  future  performance  on 


bis  part  If  one  sells  goods  for  cash,  and 
the  vendee  takes  them  away  without  pay- 
ment of  the  money,  the  vendor  should  imme- 
diately reclaim  them  by  pursuing  the  party, 
and  he  may  justify  the  retaking  of  them  by 
force."  This  was  quoted  approvingly  In 
Bowen  et  al.  v.  Burk,  13  Pa.  146;  and  it 
was  there  added  that:  "Where  he  [the 
seller]  lies  by,  and  makes  no  complaint  In  a 
reasonable  time,  he  consents  to  the  absolute 
transfer  of  the  property,  and  the  contract  Is 
consequently  complete  against  all  the  world." 
In  Backentoss  v.  Speicher,  31  Pa.  324,  refer- 
ence is  made  to  the  case  last  above  cited. 
What  we  have  quoted  from  it  was  there  ap- 
proved, and  the  necessity  for  an  Immediate 
reclamation  of  the  goods  was  emphasized.  It 
is  there  said:  "This  is  the  principle  that  is 
decisive  against  the  present  plaintiff.  A  sale 
of  goods  for  cash  is,  strictly  speaking,  a  sale 
on  condition.  The  contract  is  do  ut  des.  The 
condition  is  more  imperative  tban  such  as 
was  in  this  case,  but  for  that  reason  less 
easily  waived;  and  yet,  if  the  vendor  ac- 
quiesced In  a  possession  obtained  In  disre- 
gard of  the  condition,  he  waives  it  and. 
though  be  may  recover  the  price  by  action, 
he  cannot  recover  the  goods  in  specie. 
*  •  •  When  the  plaintiff  found  his  condi- 
tion disregarded,  he  should  have  promptly 
reclaimed  the  goods."  Mackaness  v.  Long, 
85  Pa.  158,  is  another  recognition  of  the  same 
doctrine  that  unless  reclamation  of  the  prop- 
erty be  made  Immediately  the  title  passes  to 
the  buyer.  These  cases  and  others  that  might 
be  cited,  following  the  lead  of  Leedom  v. 
Philips,  1  Teates.  527,  al)  hold  that  the  duty- 
is  upon  the  seller  If  he  would  retain  bis  right 
to  the  property  to  proceed  promptly,  and  we 
know  of  no  case  In  which  a  contrary  doctrine 
Is  asserted.  In  some  cases,  the  expression 
"within  a  reasonable  time"  is  used  where  the 
right  to  reclaim  Is  referred  to;  but  this  ex- 
pression suggests  no  departure  from  the  rule 
as  declared  in  Leedom  v.  Philips,  supra.  By 
"reasonable  time"  is  to  be  understood  such 
promptitude  as  the  situation  of  the  parties 
and  the  circumstances  of  the  case  will  allow. 
It  never  means  an  Indulgence  in  unnecessary 
delay,  or  in  a  delay  occasioned  by  the  vain 
hope  and  fruitless  effort  to  obtain  the  money 
from  the  defaulting  buyer.  When  the  delay 
is  to  be  accounted  for  by  the  latter  considera- 
tion, it  is  accepted  as  an  acquiescence  in  the 
delivery  and  the  acceptance  of  the  buyer  as 
a  debtor. 

Now  for  the  facts  of  this  case:  The  con- 
tract was  that  plaintiff  was  to  furnish  de- 
fendant with  two  carriages  to  be  paid  for  on 
delivery.  The  first  carriage  was  delivered 
September  4,  1903.  through  plaintiff's  son, 
who  Immediately  demanded  of  the  defendant 
payment  for  the  same.  Defendant's  response 
was :  "I  will  be  over  in  a  day  or  two  to  see 
your  father,  and.  If  I  do  not,  I  will  send 
him  a  check  in  the  course  of  a  day  or  two." 
lie  failed  to  keep  his  promise.  He  neither, 
went  to  see  plaintiff,  nor  did  he  send  the 
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check.  Nevertheless,  three  days  after  this 
the  other  wagon  was  delivered  to  him  at  the 
same  place,  while  he  was  absent  from  home. 
A  week  or  ten  days  thereafter  the  plaintiff 
demanded  payment,  and  repeated  the  de- 
mand both  personally  and  by  letter  time  and 
time  again,  with  no  better  result  than  to  get 
a  note  from  the  defendant,  which  he  accepted 
conditionally,  but  which  he  returned  because 
he  was  unable  to  get  it  discounted.  Mean- 
while defendant  was  using  the  carriages,  as 
plaintiff  must  have  known,  since  he  repaired 
one  of  them  which  had  been  injured  in  the 
using.  While  plaintiff  was  diligent  and  per- 
sistent in  demanding  payment,  at  no  time  did 
he  demand  a  return  of  the  carriages,  or  in 
any  way  assert  his  right  to  pmnertv  in  them. 
His  effort  was,  as  he  himself  testified,  to 
coax  the  defendant  into  paying  the  price. 
Two  months  and  a  half  elapsed  before  he  be- 
gan this  action  of  replevin,  which  was  his 
first  assertion  of  continued  ownership  of  the 
property.  It  was  not  only  too  late,  but  his 
conduct  shows  that  during  all  this  time  he 
was  dealing  with  the  defendant  as  though 
the  latter  was  his  debtor.  His  own  explana- 
tion is  that  he  delayed  trusting  to  the  prom- 
ises of  the  defendant  from  time  to  time  to 
pay  the  price  of  the  carriages.  The  title  to 
a  chattel  passes  as  fully  after  a  conditional 
delivery,  where  possession  is  allowed  to  be 
retained,  In  consideration  of  a  new  promise 
to  pay,  as  where  delivery  Is  preceded  by  ac- 
tual payment.  The  plaintiff  was  not  tricked 
Into  delivering  the  carriages  to  the  defend- 
ant, nor  was  his  delay  In  asserting  claim  to 
the  property  In  consequence  of  any  fraud 
practiced.  He  reposed  confidence  in  the 
promise  of  the  defendant,  and  was  disap- 
pointed. His  disappointment  does  not  re- 
store to  him  the  right  of  property  with  which 
he  parted.  The  court  below  submitted  it  to 
the  jury  to  determine  whether  plaintiff  by 
his  conduct  had  waived  bis  right  to  retake 
the  carriages.  The  jury  found  he  bad  not, 
and  gave  the  plaintiff  a  verdict  for  the  prop- 
erty. On  appeal  to  the  superior  court  the 
judgment  of  the  lower  court  was  affirmed. 
The  ground  on  which  the  affirmance  rested 
Is  thus  stated  by  the  learned  judge  who  de- 
livered the  opinion:  "It  cannot  be  said  as 
matter  of  law  that  the  plaintiff's  conduct 
amounted  to  a  waiver  of  bis  right.  In  view 
of  the  repeated  promises  of  the  defendant, 
the  plaintiff  might  well  have  been  misled  and 
induced  to  postpone  proceedings  for  the  re- 
covery of  his  property.  His  delay  Is  evidence 
of  a  waiver,  but  It  is  not  conclusive  in  view 
of  the  conduct  of  the  defendant"  In  this 
we  cannot  concur.  The  reasons  for  our  dis- 
sent fully  appear  In  what  we  have  already 
said.  Reliance  upon  a  subsequent  promise 
to  pay.  that  leads  the  seller  to  refrain  from 
asserting  his  right  to  retake  the  property,  Is 
in  itself  a  waiver  of  the  right,  and  makes 
absolute  a  delivery  which  In  the  first  In- 
stance was  conditional.  The  right  of  plain- 
tiff to  recover  back  his  property  after  he  had 


delivered  It  resulted  from  the  buyer's  failure 
to  keep  his  first  promise.  His  failure  to 
keep,  subsequent  promises  to  pay  could  nei- 
ther prolong  nor  revive  that  right  What  de- 
fendant did  or  did  not  do  Is  a  matter  that 
has  no  place  In  the  Inquiry ;  what  the  plain- 
tiff did  or  failed  to  do  is  the  determining 
consideration.  Fraud  and  artifice  practiced 
by  defendant  may  excuse  delay  In  attempting 
a  recovery  of  property  after  delivery,  but 
not  mistaken  confidence  reposed  In  defend- 
ant's promises. 
Judgment  is  reversed. 


(218  Pa.  188) 

SCOTT  et  al.  v.  MURRAY. 

(Supreme    Court    of    Pennsylvania.      May    18, 
1907.) 

Wnxs— Construction— Natubb  or  Estate. 

Testator  devised  all  his  estate  of  every  kind 
to  his  wife  and  her  heirs  and  assigns  forever, 
"so  long  as  she  remains  my  widow.  She  died 
without  having  remarried.  Held,  she  died  seised 
of  an  estate  in  fee  simple. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  i  1356.] 

Appeal  from  Court  of  Common  Fleas,  Alle- 
gheny County. 

Action  by  W.  I*  Scott  and  0.  L.  Saxton 
against  R.  J.  Murray.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  ELKIN  and  STEW- 
ART, JJ. 

C.  E.  Theobald  and  J.  A.  Langfltt  for  ap- 
pellants. W.  D.  N.  Rogers  and  O.  S.  Richard- 
son, for  appellee. 

PER  CURIAM.  Testator  devised  all  his 
estate,  real,  personal,  and  mixed,  to  his  wife 
"and  her  heirs  and  assigns  forever."  This 
was  a  fee  simple  In  the  very  language  of  the 
books,  and,  If  he  bad  stopped  here,  there 
could  have  been  no  question.  But  he  added, 
"So  long  as  she  remains  my  widow."  These 
words,  however,  do  not  indicate  any  Intention 
to  cut  down  the  quantum  of  estate  granted, 
which  is  never  done  except  In  obedience  to  a 
clear  Intent  No  such  Intent  Is  expressed 
here.  On  the  contrary,  the  words  are  equiv- 
alent to  saying  "provided  she  remains  my 
widow,"  and  Instead  of  cutting  down  the 
estate,  merely  attached  a  condition  which 
made  It  defeasible  In  toto  on  a  breach.  The 
widow  not  having  remarried,  died  seised  in 
fee. 

The  learned  court  below  thought  the  case 
governed  by  Cooper  v.  Fogue,  92  Pa.  254,  37 
Am.  Rep.  681.  But  the  operative  language  of 
the  will  there  wag:  "To  my  wife,  so  long  as 
she  remains  my  widow,  I  give  the  Income  of 
the  home  farm  •  •  •  also  the  mansion 
house,"  eta  There  was  no  primary  gift  of 
the  fee  as  in  the  present  case,  but  a  gift  of 
income  and  profits  expressly  limited  to  wid- 
owhood, and  the  court  held  that  the  devise 
of  the  mansion  house,  etc.,  was  limited  to  the 
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same  estate.  The  present  case  Is  more  anal- 
ogous to  Redding  v.  Bice,  171  Pa.  301,  33  Atl. 
330,  and  Is  a  stronger  case  for  a  fee. 

Judgment  reversed,  and  Judgment  directed 
to  be  entered  for  plaintiff. 


(218  Pa.  ISt) 

SHELLENBEBGEB  «t  al.  ▼.  AI/TOONA  ft 

PHILIPSBURG  CONNECTING  B.  CO. 

at  al. 

(Supreme  Court  of  Pennsylvania.    May  6, 1907.) 

Appeal  —  Review  —  Discretion  of  Trial 
Coubt— Mortgages— Sale— Confirmation. 
The  discretion  of  the  lower  court  in  con- 
firming a  sale  under  a  mortgage  of  the  railroad 
company  will  not  be  disturbed,  where  the  evi- 
dence fails  to  sustain  the  objection  that  suffi- 
cient time  was  not  given  to  pay  the  debt,  that 
the  advertisement  was  insufficient,  and  the  price 
inadequate. 

SEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  §  3880.] 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

BUI  by  W.  L.  Shellenberger  and  other! 
against  the  Altoona  &  Phillpsburg  Connecting 
Railroad  Company  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ.. 

Harry  Boulton,  Thomas  Greevy,  and  S. 
V.  Wilson,  for  appellants.  D.  L.  Krebs,  W. 
S.  Hammond,  J.  B.  McEnally,  and  A.  L.  Cole, 
for  appellees. 

PEB  CURIAM.  These  appeals  may  be  con- 
sidered together.  They  are  from  decrees 
made  in  a  proceeding  by  bill  to  foreclose  a 
mortgage  given  by  a  railroad  company  to  se- 
cure an  Issue  of  bonds.  The  appeal  from  the 
first  decree  is  on  the  ground  that  sufficient 
time  was  not  allowed  the  defendant  to  make 
payment  The  order  to  pay  was  made  on 
March  3, 1006,  and  the  defendants  were  given 
57  days  within  which  to  pay,  and  the  time 
was  afterwards  extended  to  a  period  of  near- 


ly 6  months.  The  objections  to  the  confirma- 
tion of  the  sale  presented  by  the  second  ap- 
peal are  that  the  advertisement  was  Insuffi- 
cient, and  that  the  price  was  Inadequate. 
Neither  objection  was  sustained  by  proofs 
that  should  have  moved  the  court  to  set  aside 
the  sale.  The  sale  was  made  In  accordance 
with  the  terms  of  the  mortgage,  and  of  It  all 
parties  In  interest  bad  due  notice.  The  offer 
to  Increase  the  bid  10  per  cent  even  If  it  had 
been  made  by  responsible  parties,  would  not 
have  been  entitled  to  serious  consideration, 
as  the  Increased  amount  would  not  have 
equaled  the  debt  for  which  the  property  was 
sold,  and  there  was  no  other  property  of  the 
railroad  company  from  the  sale  of  which  the 
bondholders  could  have  realized  anything. 
Nothing  short  of  a  clear  abuse  of  discretion 
as  to  these  matters  would  be  ground  for  a 
reversal  of  the  decrees.  As  to  all  of  them  the 
discretion  of  the  court  was  properly  exer- 
cised. 

The  decrees  are  affirmed,  at  the  cost  of  the 
appellants. 

(US  Pa.  1£U 

KEYSTONE  BREWING  CO.  ▼.  CANAVAN. 

(Supreme  Court  of  Pennsylania.     April  L 
1907.) 

Appeal— Final  Judgment. 

An  order,  "judgment  is  directed  non  ob- 
stante veredicto  In  favor  of  the  garnishee,"  is 
not  a  final  judgment  and  appealable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  897.] 

Action  by  the  Keystone  Brewing  Company 
against  one  Oanavan.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Motion  to 
quash  appeal.    Granted. 

The  order  from  which  the  appeal  was  tak- 
en was  as  follows:  "January  21,  1907,  by 
opinion  filed,  Judgment  directed  non  obstante 
veredicto  in  favor  of  Thomas  Forestnl,  the 
garnishee.    G.  L.  Halsey,  Judge,  J.  D.  45." 

PEB  CURIAM.    Appeal  quashed. 
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(218  Fa.  182) 

In  re  DULLES'  ESTATE. 

(Supreme    Court    of    Pennsylvania.     May    IS, 
1907.) 

L  WtLLS— COH8TBUCTIOK— Tbttbt— Cbbatioh. 
Where  testatrix  by  her  will  directed  her 
executors,  in  default  of  written  directions  left 
by  her,  to  distribute  a  fund  among  such  reli- 
gious, charitable,  and  benevolent  purposes  and 
objects  or  institutions  as  "in  their  discretion 
shall  he  best  and  proper,"  a  valid  trust  was 
created. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49.  Wills,  f  1581.] 

2.  Charities  —  Chabitablb  Trusts—  Indefi- 
nite Provisions. 

Where  testatrix  authorized  her  executors 
to  divide  the  estate  among  such  religious,  chari- 
table, and  benevolent  purposes  as  they  might 
think  best  the  use  of  the  word  "benevolent," 
in  connection  with  the  words  "charitable  and 
religions,"  did  not  render  the  trust  go  Indefinite 
that  it  became  inoperative. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Charities,  f  45.] 

'  Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Mary  C.  Dul- 
les, deceased.  From  a  decree  dismissing  ex- 
ceptions to  adjudication,  the  Real  Estate 
Trust  Company  of  Philadelphia  and  others 
appeal.    Reversed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Joseph  de  F.  Junkin  and  George  H.  Earle, 
Jr.,  for  appellants.  Samuel  Gustlne  Thomp- 
son, for  appellee. 

MITCHELL,  C.  J.  The  fundamental  law  of 
Pennsylvania  in  regard  to  property,  which 
ought  not  to  require  restatement  as  often  as 
it  does,  is  that  the  owner  may  do  as  he  pleas- 
es with  it  provided  the  disposition  be  not  to 
unlawful  purposes,  and  what  he  may  do  him- 
self he  may  do  by  agent  while  living,  or  by 
executor  after  death.  This  principle  disposes 
of  this  case.  Miss  Dulles,  living,  could  have 
taken  her  securities  out  of  her  strong  box, 
and  handed  them  to  the  appellants  with  di- 
rections, even  verbal,  to  distribute  them  In 
their  discretion  among  religious,  charitable, 
and  benevolent  objects  or  Institutions.  That 
disposition  would  have  been  valid  and  unas- 
sailable. There  is  no  good  reason  why  Miss 
Dulles,  dead,  should  not  make  the  same  dis- 
position of  her  property  by  testament  The 
language  of  her  will  in  regard  to  the  residue 
of  ber  estate  is :  "I  do  hereby  direct  my  said 
executors  to  pay  over,  appropriate,  dispose  of 
and  distribute  the  same  or  the  proceeds  aris- 
ing from  the  sale  thereof  to  and  among  such 
religions,  charitable  and  benevolent  purposes 
and  objects  or  persons  or  Institutions  as  I 
shall  specify  In  a  writing  to  be  prepared  and 
signed  by  me  for  that  purpose;  or  in  default 
of  such  written  direction  left  by  me,  then  and 
In  such  case  I  do  hereby  give  and  grant  unto 
my  said  executors  and  the  survivor  of  them 
foil  and  unlimited  power  and  authority  to 
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pay  over,  appropriate,  dispose  of  and  distrib- 
ute the  said  rest,  residue  and  remainder  of 
my  estate  to  and  among  such  religious, 
charitable  and  benevolent  purposes  and  ob- 
jects or  institutions  as  in  their  discretion 
shall  be  best  and  proper,  as  I  have  full  confi- 
dence in  the  judgment,  ability,  Integrity  and 
discretion  of  my  said  executors  In  the  premi- 
ses ;  and  I  hereby  release  them  from  liability 
to  account  for  the  same."  If  the  testatrix 
had  made  the  writing  referred  to  and  named 
the  objects,  persons,  or  institutions  she  de- 
sired should  take,  there  could  be  no  question 
of  the  validity  of  the  bequests,  whether  the 
courts  or  any  one  else  thought  the  objects 
were  religious,  charitable,  or  benevolent  or 
not  In  naming  the  legatees  she  would  have 
defined  the  terms  "religious,"  "charitable," 
and  "benevolent"  for  the  purposes  of  her  will, 
and  It  was  within  ber  right  to  do  so.  She 
did  not  make  the  written  directions,  however, 
and  therefore  the  alternative  provision  of  her 
will  became  operative.  The  discretion  which 
was  hers  to  exercise  she  chose  to  delegate  to 
her  executors.  It  was  her  right  to  do  so,  and, 
so  long  as  their  discretion  is  not  legally  abus- 
ed, Its  exercise  is  as  valid  as  if  it  was  ex- 
pressly her  own. 

It  is  argued  that  the  conclusion  is  altered 
by  the  facts  that  the  will  created  a  trust  and 
that  the  use  of  the  word  "benevolent"  made 
the  trust  too  indefinite  to  be  enforced.  The 
Injustice  as  well  as  the  illogical  character  of 
such  argument  Is  apparent.  However  doubt- 
ful what  the  testatrix  did  in  fact  want  may 
seem,  it  is  certain  she  did  not  want  ber  es- 
tate to  pass  under  the  intestate  law.  To 
prevent  that  she  appointed  executors  presum- 
ably familiar  with  her  wishes,  and  Invested 
them  with  ample  discretion  to  distribute  the 
estate  "having  full  confidence  in  [their]  judg- 
ment, ability,  integrity  and  discretion."  Ev- 
ery element  of  certainty  is  potentially  here, 
and  yet  for  fear  the  executors  thus  Informed 
and  thus  trusted  might  ignorantly  or  inten- 
tionally fall  to  do  what  she  wanted  done, 
the  court  Is  asked  to  step  in  and  do  the  one 
thing  that  it  Is  absolutely  certain  she  did  not 
want— pass  the  estate  under  the  intestate 
laws.  It  Is  manifest  that  the  testatrix  in- 
tended distribution  among  others  than  the  ex- 
ecutors, and  that  the  gift  to  them  was  in  a 
fiduciary  capacity.  There  was  therefore  a 
trust  But  that  does  not  interfere  with  the 
discretion  of  the  trustees,  except  to  limit  their 
powers  to  the  purposes  Intended,  and  to  enable 
the  courts  to  prevent  a  plain  diversion  of  the 
gift  which  would  be  a  fraud  on  the  trust  It 
is  said  that  the  word  "benevolent"  is  not  defi- 
nite enough  for  the  court  to  enforce;  but  it  is 
not  necessary  that  it  should  be.  The  defini- 
tion and  application  of  that  word  are  not  for 
the  courts,  but  for  the  executors.  The  only 
authority  of  the  court  is  to  prevent  a  mani- 
fest diversion  to  a  purpose  clearly  outside  of 
the  class  prescribed.  So  long  as  the  executors 
are  exercising  their  right  of'  selection  in  good 
faith,  the  right  to  do  so  is  in  them  by  the  ex- 
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press  words  of  the  testatrix's  will.  The  word 
"benevolent"  presents  no  insuperable  difficul- 
ties, even  if  it  had  to  be  defined.  Though  it 
covers  a  wide  field,  its  essential  and  substan- 
tial meaning  is  familiar  and  easily  grasped. 
It  Is  little  if  any  more  indefinite  than  the 
word  "charitable"  In  Its  varied  legal  senses. 
In  many  cases  they  have  been  held  to  be  syn- 
onymous. It  might  well  be  so  held  here, 
though  In  Its  general  sense  It  is  a  word  of 
wider  meaning.  But  whether  the  meaning  is 
the  same  or  not  Is  Immaterial.  In  either  case 
it  is  a  trust,  and  in  a  trust  indefiniteness  is 
not  a  valid  objection,  so  long  as  there  is  a 
tribunal  competent  to  define  It 

It  is  not  worth  while  to  discuss  the  nu- 
merous highly  refined  and  technical  distinc- 
tions in  the  English  cases  and  those  of  some 
other  states.  They  are  mostly  founded  on 
the  statute  of  43  Elizabeth,  which  Is  not  in 
force  In  Pennsylvania;  but  whose  principles 
have  been  adopted  as  part  of  the  common 
law  of  the  state,  broadened  and  shorn  of 
technicalities  in  obedience  to  the  spirit  of 
modern  equity.  Our  own  cases  have  settled 
the  principles  sufficiently  for  all  present  pur- 
poses. In  Pickering  v.  Shotwell,  10  Fa.  23, 
a  bequest  of  a  sum  to  "go  to  and  be  aplied, 
under  the  direction  of  the  Monthly  Meeting 
of  Friends  of  Philadelphia  for  the  Northern 
District,  as  a  fund  for  the  distribution  of 
good  books  among  poor  people  In  the  back 
part  of  Pennsylvania,  or  to  the  support  of  an 
institution,  or  free  school  in  or  near  Phil- 
adelphia," was  held  not  too  uncertain,  since 
the  monthly  meeting  had  the  option  of  redu- 
cing it  to  a  certainty.  And  in  Mann  v.  Mul- 
Iln,  84  Pa.  297,  a  trust  to  be  applied  "to  the 
education  of  poor  young  men  of  Bedford 
county  that  may  be  deemed  by  the  court 
worthy,  and  intend  preparing  themselves  for 
the  ministry  without  regard  to  religious  sect, 
being  Christians  as  a  matter  of  course,"  was 
held  valid.  After  these  two  cases  It  would 
be  difficult  to  defeat  any  trust  on  the  ground 
of  uncertainty  so  long  as  there  is  a  compe- 
tent person  or  tribunal  to  define  and  make 
certain  the  objects  intended.  In  the  last- 
named  case  Sharwood,  J.,  said:  "The  foun- 
dation upon  which  the  doctrine  of  charitable 
uses  rests  In  this  state  is  firmly  settled. 
While  the  statute  of  43  Elizabeth  Is  not  In 
force,  the  principles  which  the  English  chan- 
cery has  adopted  on  the  subject  obtain  here, 
not  by  virtue  of  the  statute,  but  as  part  of 
our  common  law.  The  fact  Is  that  those 
principles  were  recognized  and  applied  in 
England  before  the  statute,  whioh  only  In- 
troduced a  new  remedy.  Hence  trusts  for 
charities  with  us  have  always  been  upheld 
and  enforced,  no  matter  how  uncertain  were 
the  objects,  and  though  the  effect  evidently 
was  to  create  a  perpetuity.  These  have  nev- 
er been  allowed  as  objections  to  their  valid- 
ity." In  Domestic  &  Foreign  Missionary 
Society's  Appeal,  30  Pa.  425,  435,  it  is  said 
by  Strong,  J.:  "The  general  rule  may  be 
Stated  thus;    In  the  case  of  a  will  making 


a  charitable  bequest,  It  Is  Immaterial  how 
vague,  indefinite,  and  uncertain  the  objects 
of  the  testator's  bounty  may  be,  provided 
there  is  a  discretionary  power  vested  in  some 
one  over  its  application  to  those  objects. 
And  see,  also,  Klnlke's  Estate,  155  Pa.  101, 
25  Atl.  101G,  Murphy's  Estate,  184  Pa.  310, 
38  Atl.  70,  63  Am.  St  Bep.  802,  and  Schleich- 
er's Estate,  201  Pa.  612,  51  Atl.  329. 

In  some  of  the  cases  It  may  be  conceded 
there  Is  a  tendency  to  dwell  on  the  distinc- 
tion between  trusts  for  charitable  and  those 
for  benevolent  purposes,  and  the  learned 
court  below  gave  weight  to  that  distinction 
In  the  present  case ;  but  it  is  not  a  safe  basis 
for  adjudication.  It  is  said  that  charities 
are  under  the  special  care  and  protection  of 
chancery,  but  so  are  trusts  In  general.  No 
absolute  or  exhaustive  definition  of  either 
charity  or  benevolence  in  Its  legal  sense  has 
ever  been  formulated,  and  the  distinction  be- 
tween them  is  shadowy  and  evanescent  The 
education  of  poor  and  worthy  young  men 
(Mann  v.  Mullln,  84  Pa.  297),  the  planting  of 
shade  trees  or  endowing  a  professorship  of 
fine  arts  (Cresson's  Appeal,  30  Pa.  437),  and 
the  distribution  of  "good  books"  among  poor 
people  In  the  back  part  of  Pennsylvania 
(Pickering  v.  Shotwell,  10  Pa.  23)  might  cer- 
tainly be  classed  under  either  term  with 
equal  propriety.  In  this  last  case,  Gibson, 
C.  J.,  said  of  the  provision  for  good  books 
that  in  Pennsylvania  the  "bequest  would  not 
be  the-  less  charitable,  though  the  books  were 
scientific."  And  he  migiit  have  said  that  the 
trust  would  be  equany  valid,  whether  for  re- 
ligions, charitable,  benevolent,  artistic,  lite- 
rary, patriotic,  scientific  or  other  lawful  pur- 
pose. Upon  the  question  of  want  of  certain- 
ty or  definiteness  the  distinction  between  the 
purposes  of  any  lawful  trusts  is  not  part  of 
the  ratio  decidendi.  The  decisions  rest  on 
the  maxim  "Id  certum  est  quod  certum  reddl 
potest"  and  so  long  as  there  Is  a  tribunal 
authorized,  either  expressly  or  by  reasona- 
ble Implication,  to  define  and  make  certain 
the  objects,  the  trust  is  not  void  for  uncer- 
tainty. It  is  not  necessary  that  the  courts 
unaided  should  be  able  to  define  the  specific 
objects.  It  is  sufficient  if  the  general  pur- 
pose is  made  clear  enough  for  the  court  to 
perceive  and  prevent  such  a  diversion  as 
would  be  a  fraud  on  the  testator's  Intent 
As  said  by  Strong,  J.,  In  Domestic  &  Foreign 
Missionary  Society's  Appeal,  30  Pa.  425,  al- 
ready cited:  "A  court  can  know  the  class, 
but  individual  designation  Is  left  to  the  trus- 
tee, who  Is  the  dispenser  of  the  bounty,  and 
who  Is  under  obligation  to  dispense  within 
the  class." 

The  practical  questions,  therefore,  In  such 
cases  are :  First  is  the  testator's  general  in- 
tent ascertainable;  and,  second.  Is  there  any 
tribunal  provided  to  ascertain  the  specific  ob- 
jects to  which  such  intent  is  to  be  applied? 
If  so,  the  trust  is  not  void  for  uncertainty, 
whether  it  is  for  a  technical  charity  or  not. 
The  testatrix's  will  in  this  case  complies  with 
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both  these  conditions,  and  is  entitled  to  be 
carried  oat  according  to  Its  terms. 

The  decree  Is  reversed,  and  the  fund  di- 
rected to  be  awarded  to  the  executors  for  ap- 
plication in  accordance  with  the  wllL 


(218  Fa.  131) 

ANSLEY   v.  CITY  OF   SCRANTON. 

(Supreme    Court   of    Pennsylvania.      May    6, 
1907.) 

1.  Refkbence— Setting  Asidb. 

It  is  error  to  set  aside  a  referee's  report, 
and  direct  a  finding  for  defendant,  unless  the 
trial  court  would  have  been  bound  to  direct  a 
compulsory  nonsuit  had  the  case  been  tried 
before  a  jury.  • 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  42,  Reference,  §  193.] 

2.  Saws— Findings  of  Fact. 

In  an  action  against  a  city  to  recover  be- 
cause of  a  continuous  obstruction  of  a  sewer 
in  a  lumber  yard,  a  referee's  finding  that  plain- 
tiff was  guilty  of  contributory  negligence  should 
not  be  set  aside  where  the  controverted  ques- 
tion called  for  a  consideration  of  all  the  facts. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  42,  Reference,  §  193.] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Action  by  Mary  C.  Ansley  and  Edward; 
Ansley,  executors  of  the  estate  of  Joseph 
Ansley,  deceased,  against  the  city  of  Scran- 
ton.  From  an  order  dismissing  the  referee's 
report,  defendant  appeals.  Judgment  modi- 
fled. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

David  J.  Davis,  City  Sol.,  and  H.  R.  Van 
Deusen,  Asst  Sol.,  for  appellant.  Edward  W. 
Thayer  and  George  M.  Watson,  for  appel- 
lees. 

STEWART,  J.  *  If,  upon  consideration  of 
all  the  evidence  In  the  case,  it  could  be  said 
that  continuing  to  store  lumber  year  after 
year  in  the  place  where  the  damages  were 
sustained  was  not  negligence,  this  judgment 
should  be  sustained;  otherwise,  It  must  be 
so  modified  as  to  accord  with  the  law  and  the 
facts.  The  referee  before  whom  the  case 
was  tried  found,  with  respect  to  this  item 
of  plaintiff's  claim,  which  is  the  only  one 
controverted,  that  It  resulted  from  the  con- 
curring negligence  of  the  parties.  Upon  ex- 
ceptions filed,  the  court  reversed  this  finding 
of  the  referee,  and  recommitted  the  report, 
with  instructions  that  plaintiff's  claim  be  al- 
lowed, on  the  ground  that  the  evidence  did 
not  disclose  contributory  negligence.  Since 
a  referee's  findings  of  fact  are  as  conclusive 
as  a  jury's  verdict,  it  follows  that  unless  a 
trial  judge  would  have  been  bound  to  direct 
a  compulsory  nonsuit,  bad  the  case  been 
tried  before  a  jury,  or  direct  a  finding  for 
the  defendant,  It  was  error  to  set  aside  tbe 
referee's  report  Brucb  v.  Philadelphia,  181 
Pa.  588,  87  Atl.  818. 

The  facts  are  these:  Joseph  Ansley,  whose 
estate  is  here  represented  by  his  executors, 


plaintiffs  in  the  action,  was  the  owner  of 
several  adjoining  lots  of  ground  in  tbe  city 
of  Scranton,  which  he  had  occupied  for 
many  years  prior  to  his  death  In  1901,  In 
conducting  a  general  lumber  business.  One 
of  these  lots,  aud  the  only  one  that  concerns  ' 
ns-to  inquire  about,  was  used  largely,,  if  not 
exclusively,  for  the  storage  of  lumber;  the 
improvements  thereon  consisting  of  barns, 
sheds,  and  unlnclosed  skldways.  In  1887 
the  city  of  Scranton  constructed  a  sewer 
along  a  natural  water  course  which  extended 
through  this  lot.  Very  shortly  thereafter 
some  of  the  stones  covering  the  sewer,  be- 
coming displaced,  fell  within  the  sewer,  and, 
with  the  accumulation  of  culm,  dirt,  and 
refuse  resulting,  formed  an  obstruction  which 
rendered  the  sewer  inadequate  for  the  pur- 
pose Intended.  As  a  consequence,  after  any 
considerable  rainfall,  water  would  be  dis- 
charged from  the  sewer  at  the  point  of  ob- 
struction, and  the  plaintiff's  lot  would  be 
wholly  inundated.  These  Inundations  began 
with  the  construction  of  the  sewer  In  1887, 
and  were  repeated  several  times  each  year 
thereafter  until  the  bringing  of  this  suit  In 
December,  1901.  Damages  were  claimed  In 
the  action  for  Injury  to  lumber  by  this  flood- 
ing of  the  lot  covering  a  period  of  six  years 
next  preceding  tbe  bringing  of  the  action. 
It  was  shown  that  during  this  period  the 
lot  had  been  flooded  some  13  times,  that 
such  flooding  was  to  be  expected  after  any 
considerable  fall  of  rain,  and  that  during 
no  year  had  the  lot  escaped.  Notwithstand- 
ing this  condition  of  things,  with  full  knowl- 
edge that  the  obstruction  remained,  tbe  own- 
er of  the  lot  continued  to  use  It  with  tbe 
conveniences  thereon,  excepting  a  barn  which 
he  had  abandoned  as  no  longer  available  be- 
cause of  the  flooding,  just  as  he  had  done  be- 
fore, storing  his  lumber  1l  tbe  sheds  and  on 
the  skldways  where  It  was  exposed  to  what- 
ever injuries  these  recurring  floods  might 
work.  Beginning  with  1896  a  record  of  these 
floods  was  kept  by  several  of  plaintiff's  wit- 
nesses, with  an  Inventory  and  appraisement 
of  the  damage  sustained  on  each  occasion. 
Thest  damages  Included  cost  of  cleaning  up 
the  barns  after  each  flood,  the  repairs  made 
necessary,  the  rental  value  of  the  abandoned 
barn,  and  injury  to  stored  lumber,  with  the 
cost  of  replling  the  same.  Tbe  last  two 
items  alone  are  disputed.  The  others  were 
allowed  by  the  referee  and  entered  Into  the 
judgment  rendered. 

The  defendant's  negligence  Is  not  question- 
ed. Here  was  an  obstruction  in  a  public 
sewer  easily  removed,  of  the  existence  and 
continuance  of  which  the  city  authorities 
had  repeated  notice,  and  notice  as  well  of 
the  injury  it  was  occasioning  the  owner  of 
the  lot.  Notwithstanding  It  was  allowed  to 
remain  during  all  this  period.  Defendant's 
negligence  conceded,  did  the  situation  as  de- 
termined by  this  negligence  impose  any  duty 
upon  the  owner  of  the  lot  with  respect  to  Its 
continued  use  as  a  place  for  storing  lumber, 
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or,  If  used,  with  respect  to  the  manner  in 
which  the  lumber  was  to  be  stored  or  piled? 
The  referee  found  "that  plaintiff's  testator 
was  guilty  of  contributory  negligence  In  re- 
placing his  lumber  and  other  personal  proper- 
ty where  he  was  bound  to  know  from"  prior 
experience  that  it  was  likely  to  be  flooded 
and  injured  with  the  recurrence  of  every 
considerable  rainstorm,  and  there  is  no  evi- 
dence that  any  of  the  storms  were  extraordi- 
nary." It  is  not  necessary  that  the  contribu- 
tory negligence  relied  upon  should  have  been 
an  operating  cause  to  produce  the  Injury.  If 
it  be  shown  to  have  enhanced  the  damages, 
to  whatever  extent  this  is  true,  it  Is  sufficient 
defense.  Gould  v.  McKenna,  86  Pa.  297, 
27  Am.  Rep.  705.  In  the  present  case  it  is 
set  up  as  a  defense  not  to  the  action,  but  to 
the  claim  for  injuries  to  lumber.  The  court 
below  on  a  review  of  the  evidence  reached 
a  different  conclusion  from  that  of  the  ref- 
eree, and  was  of  the  opinion  that  the  facts 
did  not  warrant  an  inference  of  contributory 
negligence,  inasmuch  as  there  was  no  find- 
ing that  the  obstruction  in  the  sewer,  was 
of  a  permanent  character;  the  argument  be- 
ing that  the  repair  of  the  sewer  was  a  con- 
tinuing duty  resting  on  the  city,  and  that 
the  owner  of  the  lot  was  under  no  duty  to 
anticipate  Its  neglect  It  Is  not  for  us  to  in- 
quire which  of  these  conflicting  views  is  bet- 
ter supported  by  the  facts.  The  duty  of  re- 
pairing the  sewer  was  unquestionable  and  a 
continuing  one;  and  It  is  true  that  ordinarily 
one  is  not  bound  to  anticipate  the  negligence 
of  another;  but,  the  negligence  existing  and 
obvious,  the  danger  thereby  threatened  Is  to 
be  avoided  rather  than  Invited.  To  what  ex- 
tent one  must  go  to  avert  the  mischief  de- 
pends upon  the  circumstances  of  the  case 
and  the  situation  of  the  parties  with  respect 
thereto.  Whether,  with  Ansley's  knowledge 
that  the  cause  of  the  flooding  of  the  lot  was 
this  obstruction  which  the  city  had  allowed 
to  remain  In  disregard  of  his  repeated  notices 
since  1887,  subjecting  his  land  to  overflow 
year  after  year  during  a  period  of  nine  years 
preceding  the  period  for  which  damages  are 
claimed,  and  in  view  of  the  further  fact  tba- 
an  inspection  of  the  sewer  at  any  time  would 
have  made  it  apparent  to  him  that  Its  condi- 
tion was  unchanged,  it  was  less  than  ordi- 
nary prudence  in  him  to  continue  to  store 
his  lumber  upon  his  lot,  was  a  question  that 
could  not  be  determined  by  any  fixed  and 
determinate  standard  of  duty.  Under  the 
evidence  it  became  a  mixed  question  which 
called  for  consideration  of  all  the  facts,  not 
only  those  relating  to  the  cause  of  the  flood- 
ings,  their  frequency,  and  regularity,  but  the 
situation  and  surroundings  of  the  parties 
as  determined  thereby.  Had  the  case  been 
tried  before  the  Jury,  a  submission  of  the 
question  could  not  have  been  avoided.  The 
Jury's  determination  would  have  been  final, 
and  we  must  allow  like  effect  to  follow  that 
of  the  referee,  who  by  agreement  of  the  par- 
ties was  substituted  for  the  Jury.    The  ref- 


eree In  his  first  report  awarded  the  plaintiffs 
the  sum  of  $3,767,  covering  other  items  of 
damage  than  injury  to  lumber.  In  his  second 
report,  under  directions  from  the  court,  he 
added  to  this  as  compensation  for  damage  to 
lumber  the  cost  of  removing  and  replacing 
same,  $4,020,  and  the  additional  sum  of  $1,- 
608  as  compensation  for  detention  of  pay- 
ment for  six  years  and  eight  months  from 
March  4,  1900.  In  view  of  our  determina- 
tion of  the  question  Involved,  these  additions 
must  be  eliminated,  except  a  proportionate 
amount  of  the  sum  awarded  for  detention. 

The  finding  of  fact  by  the  referee  in  his 
report  is  adopted,  and  the  Judgment  is  now 
modified  by,  reducing  the  amount  thereof  to 
the  sum  of  $5,274,  with  costs. 


(218  Pa.  135) 
NOLAN  v.  NOLAN  (READING  TRUST  CO., 

Garnishee.) 
(Supreme  Court  of  Pennsylvania.    May  6,  1007.) 

Fbaudulent  Conveyances— Tbust  Deed- 
Subsequent  Cbeditobs. 
A  person  cannot  as  against  creditors,  either 
prior  or  subsequent,  settle  his  property  In  trust 
for  his  own  use  for  life,  and  over  to  his  ap- 
pointees by  will,  and,  in  default  of  such  ap- 
pointment, to  use  of  his  lawful  heirs  in  fee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  f  361.] 

Appeal  from  Court  of  Common  Pleas,  Berks 
County. 

Action  by  Thomas  J.  Nolan  and  Helen  T. 
Nolan  against  the  Reading  Trust  Company, 
garnishee.  From  an  order  making  absolute 
rule  for  Judgment  on  answers  of  garnishee, 
defendant  appeals.    Affirmed. 

From  the  record  It  appeared  that  Helen  T. 
Nolan,  a  widow  with  six  children,  on  May  31, 
1898,  by  deed  duly  recorded,  conveyed  certain 
property  to  the  Reading  Trust  Company  In 
trust  to  pay  her  the  Income  for  life  in  month- 
ly Installments,  and  upon  her  death  to  trans- 
fer the  principal  to  such  persons  as  she  might 
by  will  appoint,  and,  In  default  of  appoint- 
ment, to  her  next  of  kin.  The  deed  recited 
that  it  was  deliberately  made  irrevocable,  but 
the  trustee  was  authorized  to  reconvey  the 
property  to  her  If  the  trustee  at  any  time 
should  think  it  expedient  to  do  so.  On  March 
6,  1904,  she  confessed  a  Judgment  to  Thomas 
X  Nolan  for  $2,500,  on  which  he  issued  an  at- 
tachment execution  summoning  the  Reading 
Trust  Company  as  garnishee.  The  garnishee 
answered,  admitting  in  its  hands :  Principal 
of  above  trust,  $23,125;  income  of  above  trust, 
$370.36;  other  moneys  due  Helen  T.  Nolan, 
$250.14. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

Isaac  Hlester,  for  appellant  J.  B.  Ste- 
vens, for  appellee. 

ELKIN,  J.  The-  learned  court  below  held 
t   it  the  principal,  as  well  as  the  income,  of 
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the  trust  estate,  wu  subject  to  attachment  by 
a  subsequent  creditor.  The  appellant  relies 
largely  on  the  provision  in  the  deed  which  in 
express  terms  makes  It  irrevocable  by  the 
settlor  to  sustain  the  voluntary  conveyance. 

It  Is  conceded  that  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  the  indebtedness  on 
which  the  present  proceeding  is  founded  had 
not  been  created,  nor  was  It  In  contemplation, 
nor  is  there  any  evidence  to  show  that  the 
settlor  Intended  to  withdraw  the  property  set 
aside  from  the  reach  of  the  attaching  cred- 
itor. For  these  reasons  it  is  earnestly  con- 
tended that  the  statute  of  13  Eliz.  does  not 
make  the  deed  of  trust  void  as  to  a  subse- 
quent creditor.  In  support  of  this  position 
Harlan  v.  Maglaughlln,  90  Pa.  293,  Kimble  ▼. 
Smith,  96  Pa.  69,  and  Buckley  v.  Duff,  114 
Pa.  596,  8  Atl.  188,  are  cited.  The  rule  stated 
In  these  cases  Is  settled  law,  but  Its  applica- 
tion in  a  case  where  the  settlor  has  conveyed 
her  property  In  trust  in  such  a  manner  as  to 
enjoy  all  of  the  benefits  of  the  estate  without 
sharing  any  of  its  burdens  may  well  be  doubt- 
ed, If,  Indeed,  It  has  any  application  at  all. 

It  Is  further  argued  that  voluntary  convey- 
ance reserving  only  a  life  estate  to  the  gran- 
tor Is  good  against  subsequent  creditors.  In 
support  of  this  position  reliance  is  placed 
upon  Pacific  National  Bank  v.  Windram,  133 
Mass.  175,  In  which  it  was  held  that  where 
a  man  transfers  a  trust  fund  providing  in 
terms,  that  the  income  thereof  is  to  be  paid 
to  him  during  his  life,  and  the  principal  at 
bis  death  to  be  paid  or  transferred  to  others, 
the  principal  may  be  beyond  the  reach  of  fu- 
ture creditors,  but  it  will  be  observed  that 
it  was  only  suggested,  not  decided,  that  the 
principal  may  be  beyond  the  reach  of  cred- 
itors, while  the  only  question  determined  was 
that  the  income  Is  liable  for  his  debts.  Rynd 
v.  Baker,  193  Pa.  486,  44  Atl.  551,  Is  relied  on 
to  support  the  doctrine  that  a  voluntary  deed 
reserving  a  life  estate  to  the  grantor  may  be- 
come Irrevocable  against  the  beneficiaries, 
even  though  the  enjoyment  of  the  estate  is 
postponed  until  after  the  death  of  the  gran- 
tor. The  trust  estate,  however,  In  that  case 
was  sustained  on  the  ground  that  the  settlor 
during  his  life  never  made,  or  attempted  to 
make,  any  revocation  of  the  deed  of  convey- 
ance, but  lived  under  its  provisions  and  in 
accordance  with  its  terms  until  his  death, 
prior  to  which  he  bad  exercised  his  power  of 
appointment,  naming  the  beneficiaries  who 
were  to  take  under  the  deed,  and  whose  sev- 
eral Interests  had  been  specifically  defined 
therein.  Under  these  circumstances,  It  was 
held  that  the  beneficiaries  after  the  execu- 
tion of  the  will  were  as  clearly  determined  as 
If  they  had  been  named  in  the  deed,  and  that 
the  trust  would  be  enforced  in  favor  of  the 
beneficiaries  thus  appointed,  even  if  the  en- 
joyment of  their  estate  was  postponed  until 
after  tbe  death  of  the  grantor  In  the  deed. 
In  other  words,  It  appearing  In  that  case 
that  tbe  settlor,  although  reserving  to  himself 
tbe  power   to   revoke  the  conveyance,  had 


failed  to  exercise  the  power  of  revocation 
during  his  life,  and  that  he  had  continued  to 
recognize  the  provisions  of  the  instrument 
creating  the  trust  under  which  he  nqt  only 
reserved  the  right  to  name  the  beneficiaries 
by  will,  but  had  actually  exercised  that  power 
by  naming  the  appointees  to  whom  the  trust 
estate  should  be  transferred  at  his  death, 
and  therefore  It  was  held  that  the  benefi- 
ciaries were  entitled  to  take  and  hold  the 
title  to  the  trust  property  as  against  one 
who  claimed  under  a  deed  executed  by  the 
settlor  subsequently  to  the  date  of  the  will. 
We  do  not  doubt  that  a  settlor  may,  as 
against  everybody,  except  creditors,  make  a 
voluntary  conveyance  of  his  property  In  trust 
for  such  lawful  purposes  as  to  him  may  seem 
proper,  reserving  to  himself  the  Income  dur- 
ing life,  and  providing  In  the  deed  that  he 
shall  have  tbe  right  to  exercise  the  appoint- 
ment of  beneficiaries  by  will,  and,  when  such 
a  trust  Is  recognized  and  acted  upon  during 
the  life  of  the  settlor  and  the  power  of  ap- 
pointment Is  exercised  by  will,  the  bene- 
ficiaries take  the  estate  according  to  Its 
terms,  for  the  reason  that  It  has  been  acted 
upon  and  carried  out  according  to  the  In- 
tention of  the  settlor,  and  this  is  true  even 
if  the  power  of  revocation  is  expressly  re- 
served In  tbe  deed,  but  has  not  been  exercised 
by  the  settlor  in  his  lifetime.  Such  a  convey- 
ance would  be  valid  as  between  the  parties, 
even  If  the  enjoyment  of  the  estate  by  the 
beneficiaries  Is  postponed  until  after  the 
death  of  the  settlor.  A  very  different  ques- 
tion arises,  however,  when  the  rights  of  cred- 
itors Intervene.  As  against  existing  creditors 
such  a  conveyance  would  be  fraudulent,  and, 
in  order  to  make  it  valid  as  to  subsequent 
creditors,  It  must  appear  that  tbe  settlor  has 
divested  himself  of  all  rights  of  ownership  in, 
and  control  over,  the  property  thus  conveyed, 
reserving  only  to  himself  the  right  to  receive 
the  income  during  life,  and  it  must  also  ap- 
pear that  no  other  act  on  his  part  Is  required 
to  be  done  to  complete  the  title  In,  or  make 
a  transfer  of  the  ownership  to,  the  benefi- 
ciaries who  are  entitled  to  take  the  same  un- 
der the  terms  and  conditions  of  the  convey- 
ance. Even  in  such  a  case  the  income  would 
be  considered  assets  subject  to  attachment  by 
a  creditor  of  the  settlor.  It  Is  against  public 
policy,  and  not  consonant  with  natural  jus- 
tice and  fair  dealing,  as  between  debtor  and 
creditor,  that  a  settlor  should  be  permitted 
to  play  fast  and  loose  with  his  property,  In 
such  a  manner  as  to  have  the  use  of  the  In- 
come during  life,  and  the  right  of  disposing 
of  the  principal  by  will  at  any  subsequent 
time  he  chooses  to  exercise  tbe  power,  thus 
giving  him  all  of  the  substantial  benefits  aris- 
ing from  the  ownership  thereof  while  he  has 
safely  put  bis  property  beyond  the  reach  of 
creditors. 

In  the  present  case  the  deed  of  trust  de- 
clares Its  purpose  to  be  the  "preserving  of 
the  property  of  the  said  Helen  T.  Nolan  for 
her  own  proper  support  and  maintenance.'' 
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It  Is  expressly  provided  therein  that  the  set- 
tlor may  at  any  time  before  her  death,  by 
last  will  and  testament,  or  any  writing  In  the 
nature  thereof,  dispose  of  the  balance  of  the 
trust  funds  remaining  in  the  hands  of  the 
trustee  to  and  among' such  persons,  and  for 
such  interests  and  in  such  proportions  as  she 
may  order  and  direct  It  is  further  provid- 
ed that,  in  the  event  of  the  settlor  dying  in- 
testate, the  trustee  shall  pay  the  funds  to 
such  persons  as  would  be  entitled  to  receive 
the  same  under  the  intestate  laws  of  Penn- 
sylvania. The  deed  contains  the  further  pro- 
vision that,  if  at  any  time  during  the  life- 
time of  the  settlor  the  trustee  shall  be  of  the 
opinion  that  it  is  to  the  best  Interests  of  the 
settlor  to  pay  over  and  reconvey  the  estate 
to  her.  It  shall  have  the  right  so  to  do.  The 
learned  court  below  in  placing  a  construction 
on  this  instrument  held  that  It  was  the  pri- 
mary object  thereof  to  provide  for  the  settlor 
herself  by  securing  the  Income  of  the  trust 
estate,  and  at  the  same  time  withdrawing 
It  from  the  grasp  of  creditors.  A  person 
sul  juris  cannot  as  against  creditors,  either 
prior  or  subsequent,  settle  his  property  In 
trust  for  his  own  use  for  life  and  over  to  bis 
appointees  by  will,  and  In  default  of  such  ap- 
pointment to  the  use  of  his  lawful  heirs  in 
fee.  Mackason'8  Appeal,  42  Pa.  330.  82  Am. 
Dec.  517.  In  that  case  it  was  expressly  held 
that  property  so  settled  Is  assets  in  the  bands 
of  the  trustee  for  the  payment  of  debts, 
whether  contracted  prior  or  subsequent  to 
the  execution  of  the  deed  of  trust  This  case 
has  never  been  overruled,  and  we  see  no  rea- 
son why  It  should  be  disturbed  now.  The 
case  at  bar  is  in  most  respects  on  all  fours 
with  that  one,  the  only  difference  being  that 
the  deed  In  the  present  case  in  express  terms 
makes  it  irrevocable,  while  In  that  case  there 
was  no  such  provision.  This  is  not  material 
under  the  facts  of  the  present  case,  because 
the  legal  effect  of  the  whole  instrument  is  to 
give  the  settlor  the  benefits  of  the  property 
during  life,  the  disposition  of  It  after  death, 
so  that  she  enjoys  ail  the  benefits  of  owner- 
ship and  shares  none  of  the  burdens  and  at 
the  same  time  the  property  is  beyond  the  reach 
of  creditors.  We  do  not  see  anything  in  this 
case  to  distinguish  It  In  principle  from  Gborm- 
ley  v.  Smith,  139  Pa.  584,  21  Ati.  135,  11  L. 
R.  A  565,  23  Am.  St  Rep.  215;  Stewart  v. 
Madden,  153  Pa.  445,  25  Atl.  80S,  34  Am.  St 
Rep.  713;  Hahn  v.  Hutchinson,  159  Pa.  133, 
28  Atl.  167 ;  Houseman  v.  Grossman,  177  Pa. 
453,  35  Atl.  736.  Even  as  late  as  Holbrook's 
Estate,  213  Pa.  93,  62  Atl.  368,  2  L.  R.  A. 
(N.  S.)  545,  110  Am.  St.  Rep.  537,  the  present 
Chief  Justice,  in  discussing  the  general  prin- 
ciple Involved,  said:  "In  Pennsylvania  a 
man  may  not  settle  his  own  property  on  him- 
self so  as  to  keep  it  out  of  the  reach  of  his 
creditors,  tor  that  would  lead  directly  to 
fraud." 

What  has  been  said  does  not  In  any  way 
disturb  the  rule  In  Potter  v.  Fidelity  Insur- 
ance, etc.,  Company,  199  Pa.  360,  49  Atl.  85, 


wherein  It  was  held  that  where  a  voluntary, 
active  trust  by  express  terms  Is  made  Ir- 
revocable, and  there  has  been  no  failure  of 
the  purpose  of  the  trust.  Aid  it  is  not  shown 
that  the  deed  was  procured  by  fraud  or  im- 
position, or  executed  under  a  misapprehen- 
sion of  the  facts  or  the  law,  the  trust  cannot 
be  revoked  at  the  Instance  of  the  settlor,  but 
will  be  enforced  In  favor  of  the  beneficiaries. 
That  was  a  controversy  between  the  settlor 
and  the  beneficiaries,  and  the  rights  of  cred- 
itors were  not  considered.  Even  In  that  case 
It  was  said  that  one  of  the  reasons  for  setting 
aside  a  voluntary  settlement  of  this  character 
was  when  It  appeared  that  the  design  of  the 
deed  was  to  give  the  settlor  full  enjoyment  of 
his  property  for  life,  with  power  of  testa- 
mentary disposition,  and  at  the  same  time 
protect  it  from  his  creditors.  This  Is  exactly 
what  the  learned  court  below  held  the  pres- 
ent deed  to  be,  and  we  concur  In  that  conclu- 
sion. 
Judgment  affirmed. 


(2U  Pa.  172) 
SHAX  v.  AMERICAN  IRON  &  STEEL  MFG. 
CO. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1907.) 

Master  and  Sebvant— Tobts  of  Servant— 

Liability  of  Masteb. 

A  corporation  is  not  liable  for  damages  to  a 
house  and  injuries  to  the  owner  by  the  negligent 
shooting  by  the  men  employed  to  take  the  place 
of  strikers,  where  the  shooting  was  directed 
from  defendant's  premises  against  a  mob,  and 
was  not  authorized  by  defendant,  and  not  with- 
in the  scope  of  the  employment  of  the  persons 
doing  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1217-1225.] 

Appeal  from  Court  of  Common  Pleas,  Leb- 
anon County. 

Action  by  Sallle  E.  Shay  against  the  Ameri- 
can Iron  &  Steel  Manufacturing  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

The  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off. 
The  following  is  the  opinion  of  the  trial 
court: 

"The  plaintiff  Is  the  owner  of  a  house 
and  a  lot  of  ground,  situated  on  Weidman 
street  in  the  city  of  Lebanon,  and  alleges 
that  on  September  20,  1902,  several  bullets 
were  fired  into  her  dwelling  house  by  em- 
ployes of  the  defendant  company,  damaging 
her  house,  and  by  reason  whereof  she  was 
frightened  and  shocked,  thereby  causing  her 
to  be  permanently  Injured. 

"From  the  testimony  produced  by  the 
plaintiff  it  appears  that  at  the  time  of  the 
alleged  Injury  a  large  number  of  the  em- 
ployes of  the  defendant  company  were  on  a 
strike,  and  that  on  the  afternoon  of  Sep- 
tember 20,  1902,  a  car  load  of  colored  men, 
who  were  engaged  to  work  for  defendant  ar- 
rived  at   Lebanon,   and  were  taken  to  Its 
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works  Inside  of  the  fence  inclosing  the  said 
works.  In  taking  said  car  with  said  colored 
men  from  the  station  to  the  works,  they  were 
followed  by  a  crowd  of  men  and  boys,  some 
of  whom  jumped  on  the  platform  of  the  car, 
opened  the  door,  and  called  them  vile  names, 
to  which  no  reply  was  made  by  any  one  in- 
side of  the  car.  When  the  colored  men  left 
the  car,  at  the  works  Inside  of  the  lnclosure, 
the  persons  congregated  on  the  outside  com- 
menced to  throw  stones  and  other  missiles 
into  the  lnclosure.  A  number  of  shots  were 
then  fired  from  the  inside  and  also  from  the 
outside.  During  this  time  it  is  alleged,  and 
sworn  to  by  the  plaintiff,  that  a  bullet  was 
fired  through  a  second-story  window  of  her 
house  at  or  near  where  Rhe  was  standing, 
facing  the  defendant's  works,  and  which  was 
afterwards  found  Imbedded  in  the  wail  of 
the  house  and  which  produced  the  said  fright 
and  shock.  An  attempt  was  also  made  by 
the  plaintiff  to  prove  that  the  men  brought 
there  that  day  were  armed  by  the  defendant 
company  or  at  their  direction,  but  failed. 
The  evidence  produced  by  the  plaintiff  shows 
that  those  of  the  men  who  had  revolvers  bad 
them  without  the  knowledge  of  the  defendant 
company,  and  did  the  shooting  that  was  done 
against  the  protest  of  the  persons  who  had 
charge  of  them;  that  the  colored  men  were 
not  hired  to  protect  the  works  or  the  prop- 
erty of  the  company,  but  to  operate  its 
works;  and  that  the  discharge  of  firearms 
was  not  in  the  course  of  their  employment 

"Assuming,  for  the  purpose  of  this  motion, 
that  the  bullets  fired  into  the  plaintiff's  bonse 
were  fired  by  employes  of  the  defendant  com- 
pany, it  does  not  ioIIow  that  the  defendant  Is 
liable  In  damages  for  injury  done  to  ber 
dwelling  or  injury  caused  to  her  person  by 
fright  and  shock.  The  law  is  well  settled 
that  a  master  is  only  liable  for  injuries  re- 
sulting from  the  willful  conduct  of  his  serv- 
ants If  Inflicted  within  the  scope  of  bis  au- 
thority or  employment.  Railway  Co.  v. 
Donahue,  70  Pa.  119 ;  Snodgrass  v.  Bradley, 
2  Grant.  Cas.  43 ;  Pennsylvania  Co.  v.  Toom- 
«y.  91  Pa.  256 ;  Scanlon  ▼.  Suter,  158  Pa.  275, 
27  Atl.  963;  Rudgealr  v.  Traction  Co,  180 
Pa.  333,  36  Atl.  bii9. 

"It  is  contended  by  the  plaintiff's  attorneys 
that  the  discharge  of  the  firearms,  by  the 
defendant's  employes,  was  malicious  and  the 
evidence  produced  by  the  plaintiff  justifies 
the  contention.  Those  who  discharged  the 
firearms  at  the  plaintiff's  house  did  so  wan- 
tonly and  recklessly,-  and  were  guilty  of  a 
criminal  offense;  and  unless  It  was  done 
within  the  scope  of  their  employment  or  by 
the  direction  of  the  employer,  and  there  is  no 
evidence  that  it  was  done  within  the  scope 
of  their  employment,  or  by  the  authority  of 
the  employer,  the  defendant  cannot  be  held 
liable  In  damages  for  injuries  suffered  by 
the  plaintiff.  The  acts  of  the  employes  com- 
plained of  by  the  plaintiff  amounting  to 
criminal  offenses  cannot  subsequently  be  rat- 
ified by   the  defendant  company.     Building 


ft  Loan  Association  v.  Walton,  181  Pa.  201,  87 
Atl.  261,  59  Am.  St  Rep.  636;  Shlsler  v.  Van- 
dike  et  al„  92  Pa.  447,  37  Am.  Rep.  702. 

"Where  the  new  evidence  by  diligence 
could  have  been  obtained  at  the  time  of  trial, 
a  new  trial  will  not  be  granted.  Melllnger 
v.  Railroad  Co.,  18  Lane  369;  Forney  v. 
Ebersole,  IS  Lane  372;  Gardner  v.  Hookey, 
18  Lane.  326;  Com.  v.  Myers,  16  Tork,  106; 
Connellee  v.  Zlegler,  16  York,  169.  The 
proposed  testimony  must  appear  to  have  been 
discovered  since  the  trial  without  want  of 
due  diligence.  Marsh  v.  Moser.  1  Woodw. 
Dec.  218.  It  must  be  shown  that  it  could 
not  have  been  discovered  by  the  exercise  of 
reasonable  diligence.  Stanton  v.  Eemmerer, 
5  Kuip,  114.  We  are  not  satisfied  that  dili- 
gence was  used  in  this  case  to  procure  the 
proposed  witness  at  the  trial.  This  case  was 
commenced  in  1902,  and  not  tried  until  the 
beginning  of  December,  1905,  when,  within 
four  days  after  the  nonsuit  was  entered,  the 
proposed  witness  was  found  and  bis  affi- 
davit was  procured.  If  due  diligence  had 
been  used  by  the  plaintiff,  this  witness  could 
have  been  found  during  the  time  this  case 
was  pending  before  trial. 

"And  now,  February  21,  1906,  the  motion 
to  take  off  the  nonsuit  Is  refused." 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  POTTER,  and  STEW- 
ART, JJ. 

Robert  L.  Adams,  Panl  Q  Adams,  and  J. 
C  Adams,  for  appellant  Gobin  ft  McCurdy, 
for  appellee. 

PER  CURIAM.  The  judgment  is  affirmed 
on  the  opinion  of  the  court  below  refusing  to 
take  off  the  nonsuit 


(218  Fa.  176) 

>  BUCKLEY  v.  KILKER  et  at 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907) 

Exbctjttoh— Bill  to  Restrain. 

A  bill  to  restrain  an  execution  at  law  al- 
leged that  plaintiff  in  the  execution  issued  the 
writ  against  complainant's  property,  when  there 
was  other  property  subject  to  the  lien  of  the 
same  judgment  which  had  been  entered  on  a 
joint  and  several  bond.  The  bill  also  alleged 
that  the  attorney  for  the  execution  plaintiff  was 
the  attorney  for  the  owners  of  the  other  prop- 
erty bound  by  the  judgment  and  that  he  levied 
on  complainant's  property  to  save  the  property 
of  his  clients.  Held  to  state  no  cause  for  re- 
lief. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
toL  21,  Execution,  If  497-618.]        . 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bill  by  Ellen  Buckley  against  M.  A.  Kil- 
ker  and  others.  From  a  decree  refusing  a 
preliminary  injunction,  plaintiff  appeals.  Af- 
firmed. 

The  bill  was  substantially  as  follows: 
"Your  orator  complains  and  says:  That  she 
is  a  resident  and  taxpayer  of  the  borough 
of  Girardville,  and  that  M.  A.  Kllker,  one 
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of  the  defendants,  Is  solicitor  for  the  school 
board  of  said  school  district  That  one  Thom- 
as Horan  was  tax  collector  for  said  school 
district  for  four  successive  years,  and  gave 
his  bond  In  the  sum  of  $30,000  for  each  year, 
upon  which  four  bond  judgments  were  enter- 
ed. Your  orator  under  article  of  agreement  of 
November  1,  1905,  and  by  deed  of  April  14, 
1006,  purchased  two  certain  lots  from  Mi- 
chael Horan,  one  of  the  several  sureties  on 
said  bonds.  That  on  April  11,  1906,  the 
said  school  board  by  resolution  directed  the 
said  M.  A.  Kilker,  its  solicitor,  to  proceed 
against  the  bondsmen,  to  compel  them  each 
to  pay  his  or  her  proportionate  share.  That 
the  said  M.  A.  Kilker,  contrary  to  the  In- 
structions given  to  him  by  said  school  board, 
proceeded  to  collect  the  whole  amount  due 
on  the  several  Judgments  from  the  property 
of  your  orator.  That  your  orator  paid  the 
whole  amount  due  on  the  first  judgment,  to 
wit,  $602.78,  which  was  more  than  her  pro- 
portionate share  due  on  all  of  the  said  judg- 
ments, and  asked  to  be  subrogated,  where- 
upon the  said  M.  A.  Kilker  appeared  in 
court  as  attorney  for  eight  of  the  defendants 
In  the  Judgments.  That  the  said  M.  A.  Kil- 
ker, without  any  authority,  has  since  Issued 
two  more  writs  of  venditioni  exponas,  under 
which  your  orator's  property  Is  advertised 
for  sale  on  February  9,  1907.  That  your 
orator  is  financially  unable  to  pay  the  whole 
amount  due  for  debt  and  costs  on  said  sev- 
eral judgments,  and  In  that  way  protect  her- 
self by  subrogation  from  the  effects  of  the 
said  several  unauthorized  executions.  And 
your  orator  believes  that  her  said  property 
is  being  unjustly  and  exclusively  pursued  by 
said  M.  A.  Kilker,  because  he  in  fact  rep- 
resents certain  of  the  defendants  in  said 
judgments,  and  Is  laboring  to  shield  them 
from  liability." 

The  bonds  referred  to  in  the  bill  were  Joint 
and  several  bonds. 

Argued  before  MITCHELL,  C.  X,  an'." 
FELL,  BROWN,  POTTER,  and  STEW- 
ART, JJ. 

W'Wam  Wllbelm  and  Edward  J.  Maginnls, 
for  appellant.  George  M.  Roads  and  M.  A. 
Kilker,  for  appellees. 

PER  CURIAM.  This  being  a  bill  for  in- 
junction against  an  execution  at  law,  we 
follow  the  usual  practice  In  saying  that  no 
case  has  been  made  out  for  a  preliminary 
Injunction,  and  dismiss  the  appeal  without 
discussion  of  the  merits. 

Appeal  dismissed. 

(ZWP*.  188) 

COMMONWEALTH  ex  rel.  CARSON,  Atty. 
Gen.,  v.  ROWE  et  al..  School  Directors. 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907.) 

Schools  and  School  Districts— Vaccina- 
tion Cbbtificate  —  Duty  of  School  Di- 
kectobs. 

Act  June  1&  1895  (P.  L.  203).  provides 

that  persons  in  charge  of  schools  shall  refuse 


admission  to  children  except  on  certificate  of 
a  physician  that  they  have  been  successfully 
vaccinated  or  had  smallpox.  Held,  that  such 
duty  is  imposed  upon  the  superintendents,  prin- 
cipals, and  teachers  in  charge  of  schools,  and 
mandamus  will  not  lie  to  compel  school  di- 
rectors to  exclude  a  child  from  school  who  has 
failed  to  obtain  the  certificate. 

Appeal  from  Court  of  Common  Pleas, 
Franklin  County. 

Petition  by  the  commonwealth,  on  the  re- 
lation of  Hampton  L.  Carson,  Attorney  Gen- 
eral, for  writ  of  mandamus  to  A.  H.  Rowe 
and  others,  school  directors  of  Waynesboro 
school  district.  From  an  order  awarding  the 
writ,  defendants  appeal.     Reversed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

O.  C.  Bowers  and  Sharpe  &  Elder,  for  appel- 
lants. Frank  M.  Eastman,  Walter  &  Gillan, 
and  M.  Hampton  Todd,  Atty.  Gen.,  for  ap- 
pellee. 

BROWN,  J.  The  mandamus  In  this  case 
went  out  against  the  school  directors  of  the 
Waynesboro  school  district  to  compel  them  to 
exclude  from  one  of  its  schools  a  child  who 
had  failed  to  submit  a  certificate  signed  by  a 
physician,  setting  forth  that  she  had  been  suc- 
cessfully vaccinated,  or  that  she  had  previ- 
ously had  smallpox.  Such  a  certificate  is  re- 
quired by  the  twelfth  section  of  the  act  of 
June  18,  1895  (P.  L.  203)  as  a  condition  of  a 
child's  right  to  be  admitted  to  the  public 
schools.  On  this  appeal  the  appellants  raise 
two  questions:  (1)  Does  the  twelfth  section 
of  the  act  of  June  18,  1895,  Impose  any  duty 
upon  school  directors?  (2)  Can  mandamus 
Issue  against  them  to  compel  them  to  exclude 
a  scholar  from  a  public  school  until  such 
scholar  has  furnished  the  certificate  called 
for  in  the  twelfth  section  of  the  act?  In  the 
petition  of  the  Attorney  General  for  the  writ 
there  ts  no  allegation  of  a  failure  or  refusal 
by  the  appellants  to  perform  any  duty  im- 
posed upon  them  by  the  general  school  laws 
of  the  commonwealth.  The  duty  which  it  is 
alleged  they  have  neglected  Is  specifically 
stated  to  be  that  of  enforcing  the  provisions 
of  the  twelfth  section  of  the  act  of  June  18, 
1895,  and  the  prayer  Is  for  a  writ  to  compel 
them  to  perform  it  That  section  Is  as  fol- 
lows: "All  principals  or  other  persons  in 
charge  of  schools  as  aforesaid  are  hereby  re- 
quired to  refuse  the  admission  of  any  child 
to  the  schools  under  their  charge  or  super- 
vision, except  upon  a  certificate  signed  by  a 
physician,  setting  forth  that  such  child  has 
been  successfully  vaccinated,  or  that  It  has 
previously  had  smallpox."  If  the  duty  is  Im- 
posed upon  the  appellants  as  school  directors 
to  exclude  from  one  of  the  public  schools  un- 
der their  direction  a  child  not  having  the  cer- 
tificate required  by  '.he  foregoing  section,  the 
writ  of  peremptory  mandamus  properly  went 
out;  but  if,  in  the  act  invoked,  no  duty  ap- 
pears to  be  imposed  upon  them,  the  writ 
should  have  been  denied. 
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The  act  of  1896  la  "for  the  more  effectual 
protection  of  the  public  health  In  the  several 
municipalities  of  this  commonwealth."  It  Is 
composed  of  21  sections,  but  only  the  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  twenty- 
first  relate  to  schools.  By  the  eleventh  section 
no  child  belonging  to  or  residing  with  a  fam- 
ily in  whose  house  any  person  may  be  suf- 
fering from  smallpox  shall  be  permitted  to  at- 
tend any  public,  private,  parochial,  Sunday, 
or  other  school,  and  "all  school  principals, 
Sunday  school  superintendents,  or  other  per- 
sons In  charge  of  such  schools,"  are  required 
to  exclude  from  them,  for  a  fixed  period, 
children  belonging  to  or  residing  with  a  fam- 
ily living  in  a  house  In  which  any  person  may 
be  suffering  from  said  disease.  By  the 
twelfth  section  "all  principals  or  other  per- 
sons in  charge  of  schools  as  aforesaid"  are 
required  to  exclude  children  not  presenting 
the  certificate  provided  for  in  It  By  "all 
principals  or  other  persons  In  charge  of 
schools  as  aforesaid"  the  Legislature  meant 
principals  or  other  persons  In  charge  of  the 
schools  designated  In  the  preceding  section, 
and  the  twelfth  section  simply  imposes  upon 
them  an  additional  duty,  which  Is  to  exclude 
from  a  school  In  their  charge  a  child  coming 
even  from  a  home  in  which  there  may  have 
been  no  smallpox,  unless  the  proper  certifi- 
cate Is  produced.  In  neither  the  eleventh  nor 
twelfth  section  of  the  act  is  any  reference 
made  to  school  directors.  They  are  not  nam- 
ed In  any  section  of  the  act.  The  duty  to  ex- 
clude children  from  Infected  homes  and  those 
not  presenting  the  certificate  of  immunity 
from  smallpox  Is  placed  upon  the  principals 
of  the  schools,  or  other  persons  In  charge  of 
them.  They  are  the  ones  specifically  deslgna- 
ed  In  the  eleventh  section,  and  In  the  twelfth 
must  be  understood  as  being  the  same  persons 
upon  whom  duties  had  been  Imposed  In  the 
eleventh.  Their  natural  meaning  must  be 
given  to  the  words  "by  other  persons  In 
charge  of  schools,"  and  It  Is  that  the  Legis- 
lature Intended  that  those  having  the  active 
charge  of  them  should  be  charged  with  the 
duty  of  xcludlng  children,  and  not  the  di- 
rectors, who  have  a  supervisory  charge  of 
schools.  By  the  act  of  May  8,  1854  (F.  L. 
617),  directors  are  to  "exercise  a  general 
supervision  over  the  schools  of  their  respective 
districts."  They  are  not  In  charge  of  the 
pupils  who  make  up  the  schools.  Such  charge 
is  committed  to  the  teachers,  to  principals 
and  other  persons  assisting  them.  From 
other  portions  of  the  act  It  is  dear  that  the 
Legislature  did  not  Intend  by  the  twelfth 
section  to  impose  any  duty  on  directors.  In 
the  first  10  sections,  relating  to  certain  du- 
ties to  be  performed  In  the  Interest  of  pub- 
lic health,  nothing  Is  left  to  Implication  as  to 
who  are  to  perform  them,  and  who  shall  be 
responsible  for  failure  to  perform  them. 
Coming  to  the  eleventh  and  twelfth  sections, 
It  is  not  reasonable  to  hold  that,  If  the  Legis- 
lature Intended  to  Impose  by  them  any  du- 
ties upon  directors,  it  would  have  failed  to 


name  these  officers.  In  the  preceding  sections 
physicians,  boards  of  health,  heads  of  fami- 
lies, sextons,  and  janitors  are  specifically 
charged  with  duties,  and  as  specifically  made 
responsible  for  their  nonperformance.  With 
these  persons  all  so  specifically  named,  why 
should  directors  have  been  omitted  If  the 
Legislature  Intended  to  Include  them  among 
the  persons  to  be  charged  with  the  discharge 
of  duties  relating  to  health?  Directors  surely 
are  as  Important  as  school  principals  or 
superintendents,  and  would  as  certainly  have 
been  named  as  they  are  named  if  the  Legis- 
lature Intended  to  Impose  any  duties  upon 
them.  From  the  thirteenth,  fourteenth,  and 
twenty-first  sections  It  appears  still  more 
clearly  that  school  directors  are  not  "other 
persons"  charged  with  the  duty  prescribed 
In  the  eleventh  section.  The  thirteenth  sec- 
tion requires  the  health  authorities  of  a  mu- 
nicipality to  furnish  to  principals  or  other 
persons  in  charge  of  schools,  and  to  physi- 
cians, the  necessary  certificates  or  blanks  for 
the  uses  and  purposes  set  forth  and  required 
in  sections  11  and  12,  but  there  Is  no  direc- 
tion that  the  same  shall  be  furnished  to 
school  directors;  and,  by  the  fourteenth 
section,  It  Is  made  the  duty  of  the  health  au- 
thorities to  furnish  dally,  by  mail  or  other- 
wise, to  principals  or  other  persons  in  charge 
of  schools,  a  printed  or  written  bulletin  con- 
taining the  name,  location,  and  disease  of  all 
persons  suffering  from  cholera,  smallpox,  etc.. 
with  a  proviso  that  said  authorities  may, 
in  lieu  of  the  dally  bulletin,  give  a  notice  to 
the  school  or  schools  attended  by  the  children 
in  whose  home  or  residence  any  of  the  diseas- 
es mentioned  exist.  Here  Is  a  distinct  pro- 
viso that  the  dally  notice  may  be  given  to 
the  school  or  schools  attended  by  the  children 
in  whose  home  or  residence  diseases  may  ex- 
ist, and  by  "school  or  schools"  the  Legisla- 
ture certainly  meant  the  places  where  the 
pupils  are  attending,  and  the  daily  notice  to 
be  given  there  can  be  given  only  to  teachers, 
for  directors  are  not  dally  present  at  schools. 
But,  in  the  twenty-first  section.  It  conclu- 
sively appears  that  school  directors  do  not 
have  any  duties  Imposed  upon  them  by  the 
act,  for  that  section.  In  prescribing  a  punish- 
ment for  a  neglect  of  the  duties  prescribed 
by  the  act  Imposes  the  penalty  upon  "any 
physician,  undertaker,  principal  of  a  school, 
superintendent  of  a  Sunday  school,  sexton, 
janitor,  head  of  a  family,  or  any  other  per- 
son or  persons  named  In  this  act"  School  di- 
rectors are  not  named  in  the  act,  and,  if  they 
were  to  be  charged  with  the  duty  that  the 
court  below  held  was  imposed  upon  them,  it 
Is  not  conceivable  that  the  Legislature  would 
have  omitted  them  from  the  penalties  Im- 
posed for  its  violation. 

The  child  In  this  case  ought  to  have  been 
excluded  from  the  school.  The  duty  of  doing 
bo  was  imposed  upon  the  principal  or  teacher 
In  charge  of  the  school,  and  be  Is  not  only 
culpable  for  neglecting  to  perform  it,  but 
has  incurred  the  penalty  prescribed  by  the 
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last  section  of  the  act  The  directors  ought 
to  have  seen  that  their  employe1  having  charge 
of  the  school  obeyed  the  Injunction  of  the 
statute,  and,  If  he  did  not,  it  would  have 
been  proper  for  them  to  exclude  the  child. 
They  had,  the  right  to  do  so  before  the  pas- 
sage of  the  act  of  1895  (Duffleld  v.  WHliams- 
port  School  District,  162  Pa.  476,  29  Atl.  742, 
25  L.  R,  A.  152),  and  since  Its  passage  they 
ought  not  to  have  hesitated  in  seeing  that  it 
was  observed  by  the  teachers.  But  that  Is 
not  the  question  before  us.  We  are  simply 
to  determine  whether  a  ministerial  duty-  was 
Imposed  upon  the  appellants  by  the  act  of 
1895,  which  they  have  neglected  to  perform. 
No  duty  can  be  there  found,  and,  in  the  ab- 
sence of  it,  there  was  nothing  for  the  court 
to  command  them  to  do  under  the  petition 
presented. 

The  judgment  below  is  reversed,  and  Judg- 
ment is  entered  for  the  respondents  on  their 
demurrer. 


(218  Pa.  178) 

BRIGHT  v.  MORGAN  et  a!. 

(Supreme  Court  of  Pennsylvania.  May  18, 
1907.) 
Pasty  Waixs— Creation  of  Right— Extent. 
An  owner  of  a  lot  erected  a  building  there- 
on, and  inserted  the  joists  in  a  wall  wholly  on 
an  adjoining  lot,  and  used  the  wall  as  a  support 
for  over  21  years.  Held  that,  in  the  absence 
of  any  evidence  of  an  agreement  as  to  the  use 
of  the  wall,  such  use  was  limited  to  the  extent 
to  which  It  had  been  used,  without  any  right 
to  put  any  further  burden  thereon. 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Bill  by  Joseph  O.  Bright  against  Mary 
Morgan  and  others.  From  the  decree,  de- 
fendants appeal.    Affirmed. 

The  following  Is  the  opinion  of  Ermentrout, 
P.  J.,  in  the  court  below: 

"From  the  evidence  submitted  I  make  the 
following: 

"Findings  of  Fact 

"(1)  Joseph  C.  Bright  the  plaintiff,  Is  the 
owner  in  fee  simple,  and  has  possession  of 
a  lot  of  ground  with  store  building  thereon 
erected,  Nos.  504-506  Penn  street  Reading, 
Pa.  Said  property  is  bounded  on  the  west 
by  a  hotel  property  known  as  the  Mansion 
House. 

"(2)  The  defendants,  Mary  Morgan  and  E. 
Mi  It  i  more  Morgan,  own  In  fee  simple  the 
said  hotel  property  known  as  the  Mansion 
House,  having  for  Its  eastern  boundary  the 
aforementioned  property  of  Joseph  C.  Bright 
The  trust  company  of  North  America  and 
James  Nolan,  trustee,  are  named  as  parties 
defendants  because  each  of  them  holds  a 
mortgage  upon  the  Mansion  House  property, 
and  the  said  Joseph  D.  C.  Umble  is  named 
as  a  defendant  because  he  is  in  possession 
of  the  said  property  under  a  long  lease  there- 
of made  by  the  said  Mary  Morgan  and  E. 
Miltlmore  Morgan  to  him. 


"(3)  So  far  as  the  purposes  of  this  case 
are  concerned,  I  find  that  Harriet  de  Benne- 
ville  Keim  was  the  predecessor  in  title  of 
both  plaintiff  and  defendants;  that  plaintiff's 
property  was  part  of  a  lot  of  ground  number- 
ed in  the  general  plan  of  the  city  of  Reading 
No.  15,  and  the  defendants'  property  was 
part  of  a  lot  of  ground  numbered  in  the  gen- 
eral plan  of  the  said  city,  No.  16. 

"(4)  Prior  to  February  13,  1856,  back  to 
1841,  and  practically  unchanged  until  1856, 
there  was  erected  upon  the  property  of  the 
plaintiff  a  three-story  brick  house,  with  attic, 
fronting  on  the  south  side  of  Penn  street, 
along  the  western  wall  of  which  house,  and 
to  the  depth  of  33%  feet  southward,  extend- 
ed an  alley  3  feet  in  width.  The  alley  and 
the  ground  upon  which  It  was  located  also 
originally  belonged  to  said  lot  No.  16,  and 
which  said  strip  of  ground  was  shortly  before 
February  13,  1856,  attached  to  the  said 
three-story  brick  house  property  as  an  alley; 
the  fee  thereof  then  resting  in  said  Harriet 
de  Bennevllle  Keim.  At  or  about  said  date 
the  said  western  wall  on  plaintiff's  property 
was  and  had  remained  In  its  appearance  and 
construction  as  it  had  existed  and  had  been 
constantly  maintained  upon  the  property 
from  the  time  it  was  built;  the  defendants 
and  their  predecessors  having  no  right  or 
title  thereto,  or  any  interest  or  rights  what- 
ever therein.  The  said  western  wall  of  said 
building  was  what  is  known  as  a  gable  end, 
with  the  center  projecting  above  the  roof, 
and  the  roof  sloping  therefrom  both  ways 
to  the  north  and  south,  respectively.  The  de- 
fendants' property,  at  that  time  consisting 
of  a  two-story  brick  building  situate  on  the 
corner  of  Fifth  and  Penn  streets,  standing 
back  from  the  building  line  of  Penn  street, 
completely  and  totally  departed  from  the 
building  of  plaintiff  by  said  three-foot  alley, 
was  then  owned  by  the  Miltlmore  estate;  one 
William  Li.  De  Borbon  being  in  possession  of 
the  said  hotel  property  as  life  tenant 

"(5)  On  February  13, 1856,  Harriet  de  Ben- 
nevllle Keim  conveyed  the  three  feet  of 
ground  whereon  said  alley  was  located  to 
William  L.  De  Borbon,  the  deed  description 
of  the  said  ground  so  conveyed  being  as  fol- 
lows: 'All  that  certain  lot,  strip  or  piece 
of  ground,  situate  on  the  south  side  of  Penn 
street,  commencing  at  a  distance  o'f  fifty- 
seven  (57)  feet  east  of  Fifth  (formerly  Cal- 
lowhlll)  street  In  the  said  city  of  Reading, 
thence  extending  eastward  three  (3)  feet 
containing  in  front  or  breadth  on  said  Penn 
street  three  feet  by  thirty-three-and-a-half 
feet  in  depth,  bounded  on  the  north  by  the 
said  Penn  street  on  the  west  by  a  part  of  a 
lot  of  ground  on  which  Is  erected  the  Man- 
sion House,  belonging  to  the  said  William 
L.  De  Borbon,  numbered  in  the  general  plan 
of  said  city  No.  16,  of  which  this  strip  of 
ground  was  formerly  a  part,  on  the  south 
by  other  part  of  said  No.  16,  and  on  the  east 
by  part  of  the  lot  numbered  No.  15,  in  said 
plan  belonging  to  the  said  Harriet  de  B. 
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Kelm,  to  which  this  strip  of  land  was  lately 
attached  as  an  alley.' 

"(6)  In  1856,  after  the  acquisition  of  the 
narrow  strip  of  ground  upon  which  the  al- 
ley bad  been  located,  Mr.  De  Borbon  enlarg- 
ed or  reconstructed  his  Mansion  House  build- 
ing, extending  it  across  the  three  feet  of 
ground  which  had  been  used  for  the  alley, 
and  inserted  the  Joists  of  his  building  in  the 
western  wall  of  the  Kelm  Building,  using 
that  wall  as  part  of  the  eastern  wall  of  his 
hotel  building.  The  use  then  made  of  this 
wall  was  by  inserting  the  joists  of  the  Man- 
sion House  therein,  building  against  it,  sup- 
porting some  of  tbe  Joists  of  their  building 
thereon,  and  building  upon  the  top  of  the  east- 
ern southern  portion  of  the  said  wall  for  the 
purpose  of  raising  the  Mansion  House  four 
stories  In  height.  Defendants  in  their  answer 
admit  that  upon  this  occasion  the  said  wall 
was  used  as  part  of  the  Mansion  House  prop- 
erty to  a  depth  of  43  feet  6  inches  south  from 
Penn  street.  At  the  time  these  improvements 
were  made  Harriet  de  B.  Keim  was  the  own- 
er of  plaintiffs  building.  There  is  no  evidence 
of  record  of,  nor  have  any  of  tbe  parties  to 
this  litigation  shown,  any  agreement  or  ar- 
rangement or  the  terms  thereof  under  which 
Mr.  De  Borbon,  in  1856,  Inserted  the  joists  of 
his  enlarged  hotel  building  In  the  western 
wall  of  Mrs.  Kelm's  building.  Nor  up  to  the 
time  of  the  bringing  of  this  bill  in  equity 
does  It  appear  that  any  objections  thereto 
have  been  made  by  tbe  plaintiff  or  his  prede- 
cessors In  title. 

"(7)  On  May  31,  1898,  plaintiff  acquired 
title  to  this  property  from  Bright  ft  Lerch. 
Limited,  who  acquired  title  to  it  on  May  29, 
1883.  Bright  &  Lerch,  Limited,  was  a  lim- 
ited copartnership  organized  under  the  laws 
of  the  commonwealth  of  Pennsylvania,  of 
which  copartnership  plaintiff  owned  two- 
thirds  of  the  stock,  outright,  and  virtually 
owned  sufficient  of  the  remainder  of  the  stock 
to  make  his  entire  holdings  three-fourths  of 
tbe  stock  of  the  said  copartnership. 

"(S)  About  the  year  1905,  Bright  &  Lerch. 
desiring  to  enlarge  the  store  building  upon 
their  property,  tore  down  the  whole  building, 
with  the  exception  of  the  western  wall  afore- 
said, and  in  the  reconstruction  of  their  new 
building  used  said  wall  as  a  curtain  wall, 
thereby  meaning  simply  a  wall  to  inclose  the 
building;  a  steel  structure  being  built  Into 
the  wall  a  few  inches,  with  flat  columns  lo- 
cated on  their  own  foundation  from  the 
foundations  up  to  the  top  of  tbe  roof,  and  tbe 
girders  being  slipped  Into  tbese. 

"(9)  In  the  fall  of  1896,  defendants  Increas- 
ed the  height  of  the  Mansion  House  building 
by  adding  two  stories  thereto,  and  for  that 
purpose  Increased  the  height  of  the  said  wall, 
and  Inserted  and  supported  additional  Joists 
of  tbe  new  part  of  their  building  in  and  on 
part  of  tbe  wall  so  added. 

"(10)  At  no  time,  neither  when  Bright  & 
Lerch  enlarged  tbelr  building,  nor  when  the 
defendants  and  Mr.  De  Borbon  Increased  the 


height  of  their  building,  does  It  appear  there 
was  any  written  or  parol  agreement  or  any 
conversation  by  or  between  the  parties  hereto 
as  to  their  respective  rights  in  the  wall ;  nor 
does  it  anywhere  appear  that  any  examina- 
tion of  the  respective  rights  of  tbe  parties  in 
and  to  said  wall  was  ever  made,  all  of  the 
said  various  building  operations  being  plainly 
visible  and  known  to  all  the  parties,  plaintiff 
and  defendants,  owners  at  the  time  of  their 
being  carried  on. 

"(11)  I  find  that  the  outer  wall  of  the  plain- 
tiff's property  is  entirely  upon  the  property 
of  the  plaintiff,  and  belongs  to  him,  and  that 
at  no  time  by  any  use,  acts,  or  agreement  of 
the  respective  parties  to  this  bill,  or  their 
predecessors  in  title,  did  It  ever  become  a 
party  wall,  and  that  the  rights  of  the  defend- 
ants are  as  follows:  The  support  of  the 
joists  of  the  Mansion  House  building  In  and 
upon  said  wall  as  the  said  building  has  been 
and  now  Is,  and  as  the  said  Joists  have  been 
and  are  now  Inserted  and  supported  therein 
and  thereon. 

"(12)  When  the  defendants  enlarged  their 
Mansion  House  building  In  1896,  by  building 
upon  said  wall,  they  believed  they  had  a 
right  to  the  use  of  tbe  said  wall  In  common 
with  tbe  plaintiff,  and  the  plaintiff  and 
Bright  &  Lerch  knew  that  the  defendants 
were  so  enlarging  the  Mansion  House.  The 
enlargement  could  be  seen  from  the  street; 
the  plaintiff  coming  to  Reading  about  once  a 
week  while  the  building  operations  were  go- 
ing on. 

"(13)  Plaintiffs  bill  alleges  'that  the  said 
Mary  Morgan  and  E.  Miltimore  Morgan  assert 
an  ownership  by  them  of  the  said  wall  and  a 
right  to  further  Increase  the  height  of  the 
same,  and  that  the  acts  and  claims  of  owner- 
ship so  done  and  made  by  the  said  Mary 
Morgan  and  B.  Miltimore  Morgan  create  a 
cloud  upon  your  orator's  title,  and  your 
orator  fears  that  by  lapse  of  time,  and  the 
subsequent  loss  of  evidence,  the  said  acts  and 
claims  will  give  to  the  said  Mary  Morgan  and 
B.  Miltimore  Morgan  rights  in  the  said  wall 
and  in  the  ground  whereon  the  said  wall  is 
built  and  rests,  in  derogation  of  your  orator's 
ownership  thereof,  and  your  orator  Is  suffer- 
ing, and  will  suffer,  Irreparable  Injury  there- 
from, and  your  orator  has  no  adequate  reme- 
dy at  law.'  Defendants  in  their  answer  ad- 
mit that  they  use  said  wall  as  part  of  the 
said  Mansion  House  property,  but  deny  that 
they  have  any  present  Intention  of  raising 
said  wall  and  enlarging  their  use  of  the  same, 
but  aver  that  such  use  would  not  Invade  any 
of  the  plaintiff's  rights,  and  aver  that  they 
have  a  right  to  tbe  use  of  said  wall  in  com- 
mon with  the  said  plaintiff.  Under  the  plead- 
ings and  the  facts,  courts  of  equity  have  juris- 
diction of  the  subject,  and  the  plaintiff  is  en- 
titled to  relief. 

"(14)  The  plaintiff  does  not  ask  for  any  de- 
cree obliging  the  defendants  to  open  their 
building  by  removing  the  additional  wall 
erected  in  1890,  but  simply  asks  that  they  be 
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restrained  from  further  aggression  upon  bis 
rights. 

"Findings  of  Law. 

"(1)  There  being  no  evidence  showing,  or 
tending  to  show,  the  terms  of  the  arrangement 
under  which  Mr.  De  Borbon  in  1850  began  to 
use  the  plaintiff's  wall,  the  extent  of  the 
right  to  use  the  wall  acquired  by  Mr.  De 
Borbon  must  be  determined  and  measured 
by  the  use  he  actually  made  of  the  wall,  and 
must  be  limited  to  the  extent  to  which  the 
wall  has  been  used. 

"(2)  Defendants  have  no  right  to  place  any 
further  burden  on  the  wall,  but  may  continue 
the  use  to  the  extent  to  which  it  has  been 
practiced.  McManus  v.  Mcllvaine,  2  Woodw. 
Dec.  146. 

"Discussion. 

"Upon  an  examination  of  the  authorities 
relating  to  party  wall,  I  find  the  following 
principles  to  be  well  settled :   Where  a  build- 
ing wall  is  located  entirely  upon  the  property 
of  one  adjoining  owner,  there  is  no  presump- 
tion that  such  a  wall  is  a  party  wall,  and 
therefore^  where  one  person  goes  upon  the 
property   of   another,   and   wrongfully    and 
without  any  claim  of  right  builds  upon  a 
wall,  he  Is  a  trespasser,  and  he  will  be  com- 
pelled by  injunction  to  remove  the  wrongful 
construction.    Bright  v.  Allan,  203  Pa.  394,  58 
Atl.  251,  93  Am.  St.  Rep.  769.     To  prevent 
his  being  a  trespasser  he  must  show  either 
a  grant,  or  a  prescriptive  right  of  use,  or 
agreement  or  consent  so  to  use  It    In  amplifi- 
cation of  this  statement  of  law,  It  has  been 
decided  that  'the  erection  of  a  division  wall 
by  one  of  two  adjoining  owners,  under  an 
agreement  that  the  other  shall  pay  his  share 
of  the  costs  upon  making  use  of  the  wall, 
renders  the  wall  a  party  wall.'     Euwer  y. 
Henderson,  1  Penny.  463.    It  has  also  been 
decided  that  'a  wall  erected  and  continually 
used  as  a  division  wall  by  adjoining  owners 
for  21  years  is  a  party  wall,  even  though  It 
does  not  rest  on  the  division  line,  but  is 
wholly  within   the  land  of  one  of  the  ad- 
Joining  owners.'    Appeal  of  Western  National 
Bank,  102  Pa.  171;    McVey  v.  Durkln,  138 
Pa.  418,  20  Atl.  541 ;   Lukens  v.  Lasher,  202 
Pa.  327,  51  Atl.  887.    It  Is  also  decided  that 
'a  preliminary  injunction  to  restrain  the  tak- 
ing down  of  an  alleged  party  wall  will  not 
be  sustained,  where  It  appears  that  the  wall 
was  entirely  on  the  land  of  the  defendant, 
and  where,  there  being  no  express  grant,  the 
easement  or  right  of  plaintiff  to  have  the 
wall  maintained  as  a  party  wall  must  de- 
pend wholly  upon  prescription  based  upon  a 
user  invisible  to  and  unknown  by  the  owner, 
who  was  a  successor  in  the  title  after  the  al- 
leged imposition  of  the  easement'    Harrison 
v.  Bank,  13  Pa.  Super.  Ct  274.    It  Is  also 
well  established  that  where  there  is  no  evi- 
dence, either  written  or  oral,  as  to  the  terms 
under  which  a  division  wall  has  been  used, 
the  court  can  only  determine  what  the  terms 
vera  by  what  was  done  without  dispute  by 


the  parties  on  the  land  at  the  time  of  the  erec- 
tion of  the  buildings,  and  subsequently,  as  la 
case  of  an  easement  by  prescription,  and, 
in  case  of  the  prescriptive  use  of  the  party 
wall,  the  right  is  limited  to  the  extent  to 
which  the  wall  has  been  used.  Bright  v.  Al- 
lan, 203  Pa.  394,  53  Atl.  251,  93  Am.  St  Rep. 
769;  Allegheny  National  Bank  v.  Relghard, 
204  Pa.  391,  64  Atl.  2G8;  Putzel  v.  Drovers' 
&  Mechanics'  Nat  Bank,  78  Md.  349,  28  Atl. 
276,  22  L  R.  A  632,  44  Am.  St  Rep.  293; 
Barry  v.  Edlavitch,  84  Md.  95,  85  AtL  170, 
83  L.  B.  A  294. 

"The  last  two  cases  are  especially  pertinent 
to  the   one  under  consideration.     The  de- 
fendants by  the  De  Borbon  operations  ac- 
quired a  prescriptive  right  in  the  wall  to  the 
extent  of  its  use.    The  plaintiff,  having  the 
wall  upon  his  property,  could  use  his  own 
wall  for  any  purpose  desired  without  intend- 
ment being  made  against  him  that  by  such 
use  It  has  become  a  party  wall.    In  Putzel 
v.  Drovers'  &  Mechanics'  Nat  Bank,  78  Md. 
349,  28  AU.  276,  22  L.  R.  A  632,  44  Am.  St 
Kep.  298,  the  rights  of  the  defendants  by  such 
actions  are  thus  denned :  The  defendant  had 
used  his  wall  for  more  than  20  years  as  a 
support  to  his  house.    The  enjoyment  of  it 
for  this  purpose  had  been  notorious,  peace- 
able, uninterrupted  and  "as  of  right"    Under 
these  circumstances,  the  law  considers  that 
be  had  a  prescriptive  title  to  the  use  of  It  in 
the  manner  in  which  he  had  enjoyed  it    It 
is  conducive  to  the  peace  of  society  that 
claims  of  right  which  for  a  long  time  have 
been  acquiesced  in  and  regarded  as  settled  be 
protected  by  the  law,  and  the  space  of  20 
years  has  been  adopted   as  the  period  for 
ripening  claims  of  this  description  into  titles. 
*    *    *    The  adjoining  owner  retained  all  its 
rights  in  the  division  wall  which  are  not  in- 
consistent with  the  enjoyment  of  the  ease- 
ment   It  was  bound  to  permit  It  to  be  used 
as  a  support  for  the  adjoining  owner's  house 
in  the  accustomed  manner,  but  this  Is  the  lim- 
it of  Its  obligation.    It  would  be  unreasonable 
to  deny  to  it  the  right  to  Improve  its  own 
property  according  to  its  interests  and  in- 
clinations, provided  it  did  not  Infringe  the 
rights  of  other  persons.'    In  the  case  of  Barry 
▼.  Edlavitch,  84  Md.  95,  85  AU.  170,  33  L.  R. 
A   294,   the  respective  rights  of  adjoining 
owners  are  thus  defined:    'Now  in  this  case 
the  wall  in  question  stands  wholly  on  the 
land  of  Barry,  and  there  Is  nothing  in  the 
case,  beyond  this  fact  to  explain  the  use  of 
the  wall  by  Edlavitch.     *     *     *     It  was  a 
mere  burden  upon  his  property,  open,  adverse, 
and  acquiesced  in  by  him.    No  other  infer- 
ence whatever  can  be  drawn  from  its  exist- 
ence, except  that  which  the  law  implies,  viz>, 
a  grant  to  do  the  things  that  had  beeen  done 
for  so  long  a  time.    There  is  nothing  in  the 
case  from  which   It  can  be  presumed  that 
either  party  Intended  that  the  wall  should 
be  a  party  wall,  except  to  the  extent  and  for 
the  purpose  of  supporting  the  appellee's  build- 
ing as  it  had  been  supported  for  so  many 
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years.  That  was  therefore  the  extent  of  tbe 
appellee's  right,  namely,  to  enjoy  the  use  of 
the  wall  for  tbe  support  of  his  house  as  it 
then  existed.  The  wall  being  tbe  property 
of  the  appellant,  and  on  his  own  lot  there 
can  be  no  reason  assigned  why  he  could  not 
strengthen  it,  and  add  to  its  height,  if  he 
chose  to  do  so,  provided  It  was  done  without 
detriment  to  the  other  party's  right' 

"We  are  relieved  of  all  discussion  as  to  the 
rights  the  defendants  acquired  under  the 
operations  of  1890.  The  plaintiff  at  the  hear- 
ing expressly  declined  to  oblige  the  defend- 
ants to  open  their  building  by  removing  the 
additional  wall  erected  In  1896,  but  asks 
that  they  be  restrained  only  from  a  further 
alleged  aggression  upon  his  rights.  We  have, 
therefore,  in  tbe  findings  made,  limited  the 
defendants  to  the  rights  of  support  and  uses 
of  the  wall  as  they  actually  exist  at  present 
This  necessarily  will  give  them  the  full  right 
to  repair  the  wall  and  uphold  and  maintain 
whatever  rights  thereto  they  now  actually 
enjoy. 

"The  plaintiff  is  entitled  to  tbe  relief  asked 
for,  and  counsel  for  plaintiff  may  prepare  for 
submission  and  signature  of  the  court  a  de- 
cree accordingly." 

Argued  before  MITCHELL,  G.  J.,  and 
BROWN,  MKSTBEZAT,  ELKIN,  and  STEW- 
ART, JJ. 

W.  K.  Stevens,  for  appellants.  Cyras  O. 
Derr,  for  appellee. 

PER  CURIAM.  The  decree  is  affirmed,  on 
the  findings  and  discussion  of  law  by  the 
court  below. 

CHS  Pa.  181) 

MASON  v.  LINN. 

(Supreme   Court   of    Pennsylvania.     April    16, 
1907.) 

Appeal— Dismibsai/— Grounds. 

An  appeal  in  equity  will  be  quashed,  where 
appellant  has-  not  filed  in  the  court  below  a 
brief  statement  of  the  errors  alleged,  together 
with  the  notice  of  appeal. 

Action  by  Harry  G.  Mason  and  others 
against  O.  H.  Linn  and  others,  supervisors 
of  Hanover  township,  and  Thomas  Wilson 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.  On  a  motion  to  quash  ap- 
peal.  Granted, 

Tbe  motion  was  In  the  following  form: 
"Now,  April  15,  1907,  John  M.  Garman,  at- 
torney for  Thomas  Wilson,  doing  business 
as  Thomas  Wilson  &  Co.,  and  Bolton  G.  Coon 
k  Co.,  defendants  in  above-stated  cause, 
moves  to  quash  the  appeal  as  to  said  de- 
fendants because  the  appellants  did  not  file 
in  the  court  below,  with  their  notice  of  ap- 
peal, a  brief  statement  of  the  errors  they  al- 
lege to  have  been  made  by  the  order  or  de- 
cree appealed  from,  or  the  findings  in  which 
It  rests,  as  required  by  rule  92  of  tbe  equity 
rules. 

PER  CURIAM.  Motion  granted,  and  ap- 
peal quashed. 


(28  R.  I.  SOS) 
H.    MIDWOOD'S    SONS   CO.    v.    ALASKA- 
PORTLAND  PACKERS'  ASS'N. 
(Supreme   Court   of   Rhode   Island.      May    22, 
1907.) 

Novation  —  Obligations  — Substitution  of 

New  Parties— Actions. 

A  broker,  acting  for  several  customers, 
whose  orders  for  goods  it  had  taken  and  agreed 
to  fill,  contracted  with  a  seller  for  the  pur- 
chase of  tbe  goods  in  lump.  The  seller  knew 
that  the  merchandise  was  for  different  cus- 
tomers, and  for  convenience  agreed  to  ship  car 
load  lots  to  customers  and  draw  direct  on  them 
therefor.  It  shipped  goods  to  a  customer  and 
drew  against  him  therefor.  The  customer  sned 
the  seller  for  failure  to  deliver  goods  of  a  mer- 
chantable quality.  Held,  that  he  could  not 
maintain  the  action  on  the  theory  that  the  sell- 
er severed  the  contract,  and  as  to  the  customer 
released  the  broker  and  looked  to  him  instead. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  Novation,  |  6.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  the  H.  Mldwood's  Sons  Company 
against  the  Alaska-Portland  Packers'  Associa- 
tion. There  was  a  verdict  for  defendant,  and 
plaintiff  brings  exceptions.  Overruled,  and 
cause  remanded  for  entry  of  Judgment  on  the 
verdict 

Argued  before  DOUGLAS,  C  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Green,  Hinckley  &  Allen,  for  plaintiff. 
Geo.  H.  Huddy,  Jr.,  for  defendant 

PARKHURST,  J.  This  Is  an  action 
brought  to  recover  damages  for  breach  of 
a  contract  claimed  by  the  plaintiffs  to  have 
been  made  by  the  defendant  corporation  to 
deliver  to  tbe  plaintiffs  three  car  loads  of 
red  Alaska  salmon.  The  three  car  loads  were 
shipped  to  the  plaintiffs,  and  tbe  plaintiffs 
rejected  them  and  then  brought  suit  for  fail- 
ure to  deliver  salmon  that  was  "of  a  reason- 
ably good  and  merchantable  quality  and 
condition  and  reasonably  well  and  merchant' 
ably  and  properly  packed."  Tbe  plaintiffs 
claim  that  the  contract  under  which  they^ 
assert  the  right  to  maintain  this  action  Is  to 
be  arrived  at  by  a  consideration  of  the  con- 
tract set  forth  below  and  various  letters  and 
telegrams  hereinafter  referred  to.  The  for- 
mal contract  is  as  follows: 

"Salmon  Contract  (Signed  in  Duplicate). 
"Portland,  Oregon,  May  22,  1905. 

"Eastern  Importing  &  Mfg.  Co.,  of  Boston, 
Mass.,  hereinafter  called  *buyer,'  have  this 
day  bought  of  Alaska-Portland  Packers'  As- 
sociation, hereinafter  called  'seller'  who  hare 
this  day  sold,  as  per  terms,  conditions,  and 
price  per  dozen  tins,  hereinafter  named, 
the  following  quantities  of  the  Alaska-Port- 
land Packers'  Association,  season  of  1905, 
f.  o.  b.  Portland,  Oregon:  six  thousand 
(6,000)  cases  red  Alaska  salmon  at  2%  cents 
per  dozen  under  the  Alaska  Packers'  Associ- 
ation's opening  price,  part  buyer's  part  sell- 
er's  label,    with   $1.00    label    allowance   on 


Digitized  by 


Google 


62 


67  ATLANTIC  REPORTER 


(R.I. 


buyer's  label.  Three  thousand  cases  to  be 
immediate  shipment  on  arrival;  balance 
30  days,  except  one  (1)  car.  The  seller  also 
gives  option  on  additional  3,000  cases,  same 
terms  subject  to  Immediate  acceptance  on 
naming  of  association's  opening  price. 

"Terms:  Subject  to  pack  and  safe  arrival 
in  warehouse,  Portland.  If  pack  falls  short 
of  estimate,  seller  has  option  of  reducing 
deliveries  under  this  contract  in  proportion 
to  salmon  secured  by  seller  and  orders  booked. 
Buyer  to  take  delivery  under  this  contract  oa 
arrival  of  herein  salmon  from  Alaska,  un- 
less otherwise  specified..  Seller's  responsi- 
bility ceases,  as  to  shortage,  or  loss,  or  dam- 
age in  transit,  on  delivery  of  a  clean  bill  of 
lading  or  shipping  receipt  Seller  guaranties 
only  against  blown,  pierced,  and  burst  tins 
at  cost  price  with  freight  added.  All  claims 
'to  be  made  within  sixty  days  after  arrival 
of  goods  at  point  of  destination.  If  goods  are 
ordered  stored,  buyers  take  delivery  of  same 
in  warehouse  In  Portland,  and,  If  stored 
goods  are  not  shipped  within  sixty  days  from 
date  of  storing,  examination  and  ail  claims 
are  to  be  made  then,  which  shall  be  final. 
No  certificates  of  manufacture  are  to  be  fur- 
nished for  the  purpose  of  obtaining  draw- 
backs of  duty  on  any  tin  used  In  the  manu- 
facture of  cans  which  may  be  exported. 

"Terms  of  payment:    Draft  against  bill  of 
lading,  less  1%  per  cent  discount  less  5  per 
cent 
"Eastern  Imp.  &  Mfg.  Co., 

"By  F.  B.  Milllken,  Pres. 
"Alaska-Portland  Packers'  Association,  Inc., 
"F.  M.  Warren,  Jr.,  Secty." 

The  Eastern  Importing  &  Manufacturing 
Company  was  a  corporation  located  In  Bos- 
ton, and  in  this  matter  was  acting  as  the 
agent  or  broker  for  plaintiffs  and  several 
parties,  whose  orders  it  took  and  agreed 
to  fill,  and  "lumped"  them  all  together  in 
this  single  contract  Under  the  above  con- 
tract the  defendant,  knowing  that  the  goods 
purchased  were  for  account  of  several  differ- 
ent parties,  located  In  different  cities  and 
states  in  New  England,  agreed  with  the 
Eastern  Importing  &  Manufacturing  Com- 
pany to  ship  various  car-load  lots  to  the  cus- 
tomers of  the  Eastern  Importing  &  Manu- 
facturing Company,  and  to  draw  direct  upon 
such  customers  for  such  shipments,  for  the 
convenience  of  all  parties  concerned.  Ac- 
cordingly it  did  bo  ship  and  draw  direct 
as  to  the  goods  involved  in  this  suit  These 
arrangements  were  made  by  means  of  let- 
ters and  telegrams  with  the  Eastern  Import- 
ing &  Manufacturing  Company,  and  not  with 
the  plaintiffs  In  this  case. 

The  plaintiffs  claim  that,  by  reason  of  this 
arrangement  for  direct  shipment  and  draft, 
the  defendant  itself  thereby  severed  and  di- 
vided the  contract,  and  as  to  the  plaintiffs 
made  a  novation,  releasing  the  Eastern  Im- 
porting &  Manufacturing  Company,  the  di- 
rect original  contracting  party,  and  looking  to 


the  plaintiffs  Instead  for  payment  and  that 
thereby  the  plaintiffs  became  entitled  to  sue 
directly  and  the  defendant  became  liable  to 
respond  directly  to  the  plaintiffs  In  damages 
for  failure  of  proper  delivery.  The  supe- 
rior court,  sitting  without  a  jury,  did  not  so 
construe  the  contract  and  the  relations  of 
the  parties,  but  decided  that  the  plaintiffs 
could  not  maintain  this  action,  Inasmuch  as 
there  was  no  substitution  or  novation.  The 
plaintiffs  duly  excepted,  and  are  now  before 
this  court  on  their  bill  of  exceptions,  alleging 
error  in  the  above  decisions. 

We  find  no  error  In  the  decision  of  the 
superior  court  In  the  elaborate  brief  sub- 
mitted by  the  plaintiffs  on  the  question  of 
their  right  to  sue  as  undisclosed  principals 
on  the  contract  made  by  the  defendant  we  do 
not  find,  among  the  very  long  list  of  cases 
cited,  any  case  in  any  way  similar  to  the 
case  at  bar.  The  cases  sustaining  the  right 
of  the  undisclosed  principal  to  sue  on  a  con- 
tract are  all  cases  where  the  undisclosed 
principal  was  the  only  party  in  actual  bene- 
ficial Interest  under  the  contract  or  were 
cases  where  the  contract  was  clearly  sever- 
able and  equivalent  to  a  series  of  separate 
and  distinct  contracts.  We  do  not  find  that 
the  correspondence  and  arrangements  made 
subsequent  to  the  contract  of  May  22,  1905, 
relating  to  the  shipping  directions  as  to  cer- 
tain defined  car-load  lots  of  salmon  to  these 
plaintiffs,  and  the  drafts  drawn  direct  upon 
the  plaintiffs  for  the  same,  in  any  way  con- 
stituted a  novation  or  a  substitution  for  the 
original  contract  but  that  they  were  simply 
a  convenience  for  the  accommodation  of  the 
plaintiffs.  The  defendant  did  not  thereby 
surrender  its  right  to  hold  the  Eastern  Im- 
porting &  Manufacturing  Company  liable  un- 
der its  contract  of  May  22,  1906,  In  case  the 
plaintiffs  had  received  the  goods  and  re- 
fused to  pay  for  them.  On  the  other  hand, 
we  find  that  in  cases  of  suit  by  an  undis- 
closed principal  upon  a  contract  made  by 
his  agent  for  bis  benefit  a  plain  distinction 
Is  drawn  between  cases  where  the  undis- 
closed principal  Is  the  sole  party  in  interest 
(as  in  cases  cited  on  plaintiffs'  brief,  where 
the  undisclosed  principal  has  the  undoubted 
right  to  sue  In  his  own  name)  and  cases 
where  there  are  several  undisclosed  princi- 
pals under  the  contract  and  their  orders  have 
been  "lumped"  by  the  factor  or  agent  In  mak- 
ing the  contract  Roosevelt  v.  Doherty,  129 
Moss.  301,  37  Am.  Rep.  356;  Beckhuson  v. 
Hamblet  2  Q.  B.  D.  18,  24-25;  Mollett  v. 
Robinson,  L.  R.  7  C.  P.  84,  107-108;  Robin- 
son v.  Mollett  L.B.7EL.  802,  820;  May 
v.'  Angell,  13  Times  L.  B.  568,  569;  2  Clark 
&  Skyles,  Law  of  Agency,  p.  1158;  Cockley 
v.  Brucker,  54  Ohio  St  214,  227,  44  N.  E.  590. 
This  distinction  is  pointedly  shown  in  the 
case  of  Anderson  v.  Beard,  2  Q.  B.  D.  260, 
266,  where  It  appears  that  the  undisclosed 
principal  was  the  sole  party  in  interest,  and 
he  was  allowed  to  recover;    the  case  being 
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distinguished  on  that  point  from  that  of 
Beckhuson  v.  Hamblet,  2  Q.  B.  D.  18,  which 
It  cites  with  approval. 

The  plaintiffs'  exceptions  are  overruled, 
and  the  case  Is  remanded  to  the  superior 
court  for  the  entry  of  judgment  upon  the  de- 
cision. 


(28  R.  I.  oi) 

0*NEIL  v.   NEW   ENGLAND   TRUST   CO. 

(Supreme   Court   of   Rhode    Island.     May   22, 
1907.) 

1.  Banks  and  Banking  —  Deposits  —  Pay- 
ment to  One  Othkb  than  Depositor— Lia- 
bility. 

A  bank,  which  pays  as  garnishee  under  exe- 
cution against  a  judgment  debtor  other  than  its 
depositor,  though  bearing  the  same  name,  the 
deposit,  or  a  part  thereof,  of  such  depositor, 
is  liable  to  him  to  the  amount  of  the  payment 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  6,  Banks  and  Banking,  U  289,  339.] 

2.  Same— Action  fob  Deposit— Burden  of 
Pboof— Payment. 

In  an  action  to  recover  a  deposit,  proof 
that  the  money  was  deposited  with  the  bank 
and  payment  thereof  demanded  constitutes  a 
prima  facie  case,  and  the  burden  of  proving 
payment  to  or  for  the  use  of  the  depositor  is 
en  the  bank. 

Exceptions  from  Court  of  Common  Pleas, 
Providence  County. 

Assumpsit  by  Edward  O'Neil  against  the 
New  Rngland  Trust  Company.  Verdict  for 
plaintiff,  and  defendant  excepted.  Excep- 
tions overruled,  and  case  remanded  to  the 
Superior  Court  for  judgment  on  the  verdict 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Biles  &  Walsh,  for  plaintiff.  Charles  A. 
Wilson  and  William  J.  Brown,  for  defendant 

DUBOIS,  J.  When  a  bank  receives  money 
on  deposit  it  Is  to  be  paid  to  the  depositor, 
or  to  his  order,  or  to  or  for  his  use  or  ac- 
count The  bank  assumes  the  duty  of  seeing 
that  It  Is  so  paid.  If  it  pays  out  the  money 
otherwise,  it  is  liable  to  the  depositor  to  the 
amount  of  such  payment  Tolman  v.  Ameri- 
can National  Bank,  22  R.  I.  463,  48  Atl.  480, 
52  L.  R.  A.  877,  84  Am.  St.  Rep.  850.  The 
defendant  having  so  received  the  money  of 
the  plaintiff,  paid  out  the  same  as  garnishee 
under  execution  against  a  judgment  debtor 
other  than  this  plaintiff,  but  bearing  the  same 
name.  The  defendant  claimed  that  It  tried 
to  communicate  with  the  plaintiff  without 
success,  and  afterwards  assumed  that  he 
must  be  the  judgment  debtor.  This  is  no 
excuse.  The  duty  of  the  trust  company  was 
to  And  out  whether  the  defendant,  in  the 
salt  wherein  it  was  named  as  garnishee, 
had  funds  on  deposit  with  it  This  it  made 
no  attempt  to  do.  The  defendant  was  not 
paid  the  garnishee  fee  to  examine  into  the 
affairs  of  any  other  person  than  the  one 
named  in  the  writ  and  the  plaintiff  in  this 
case  was  not  the  one  named  therein.     In 


other  words,  the  defendant  attempted  an  In- 
vestigation of  the  wrong  person  and  came 
to  an  erroneous  conclusion. 

The  judge  who  presided  at  the  trial  did 
not  err  In  his  charge  and  refusals  to  charge. 
The  plaintiff  made  out  a  prima  facie  case 
when  he  proved  that  he  deposited  the  money 
in  question  with  the  defendant  and  demanded 
the  same  from  It  The  burden  of  proving 
payment  to  or  for  the  use  of  the  plaintiff 
was  upon  the  defendant  and  it  failed  to  sus- 
tain the  same.  A  verdict  for  the  plaintiff 
was,  therefore,  properly  directed. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


(28  R.  I.  312) 

BATTEY  v.  WARNER  et  aL 

(Supreme  Court  of  Rhode  Island.    May  29, 
1907.) 

1.  Pleading — Set-Off— Statement    of    Ao- 
count. 

Under  Court  and  Practice  Act  of  1905,  { 
295,  providing  that,  to  entitle  defendant  to  a 
set-off,  he  must  file  a  statement  of  his  demands 
in  court  with  his  plea,  etc.,; when  considered  in 
connection  with  sections  292-294,  relating  to 
actions  on  book  account,  etc.,  a  defendant,  to 
avail  himself  of  a  set-off,  must  file  a  statement 
of  his  demands  with  his  plea ;  there  being  no 
provision  authorizing  any  subsequent  proceed- 
ing permitting  defendant  to  file  such  statement. 

2.  Same — Amendments— New  Issues. 

Where  there  was  no  proper  plea  in  set-off, 
the  court,  after  plaintiff  had  closed  his  case, 
properly  refused  defendant  leave  to  file  a  state- 
ment of  his  demands  in  set-off,  since  granting 
such  leave  would  be  tantamount  to  granting 
permission  to  plead  new  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §}  765,  773.] 

3.  Appeal—  Harmless    Fbrob— Rulings    on 
Leave  to  Amend  Pleadings. 

Where  a  defendant  gave  under  the  general 
issue  testimony  in  support  of  claims  relied  on 
in  his  plea  in  set-off  insufficiently  pleaded,  any 
error  in  the  refusal  to  permit  him  to  amend 
his  plea  in  set-off  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4108.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Assumpsit  by  Annie  Battey,  trustee  for 
Frank  E.  Battey,  against  William  A.  Warner 
and  another.  There  was  a  verdict  for  plain- 
tiff, and  defendants  bring  exceptions.  Ex- 
ceptions overruled,  with  directions  to  enter 
judgment  on  the  verdict. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Alexander  A.  McCaughin,  for  plaintiffs. 
Casslus  L.  Kueeland,  for  defendant 

PARKHURST,  J.  On  March  23,  1902, 
William  A.  Warner  and  Sarah  A.  Warner 
made  a  promissory  note  payable  to  Annie 
Battey  Warner  on  demand  for  the  sum  of 
$263.  Miss  Warner  subsequently  married 
Frank  E.  Battey,  and  about  the  middle  of 
January,  A.  D.  1905,  after  demand,  trans- 
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ferred  the  note  to  Frank  E.  Battey,  her  hus- 
band. She  then  brought  suit  In  the  district 
court  as  trustee  for  said  Frank  E.  Battey. 
The  defendants  filed  in  the  district  court,  in 
addition  to  the  general  Issue  and  a  special 
plea,  a  plea  In  set-off  in  the  usual  printed 
form,  with  a  count  on  a  book  account,  and 
the  usual  common  counts,  but  without  "a 
statement  of  his  demands,"  as  required  by 
Court  and  Practice  Act  of  1905,  §  295.  The 
district  court  awarded  the  plaintiff  the  full 
amount  of  the  notes  with  Interest,  upon  the 
submission  of  the  defendants.  The  defend- 
ants claimed  a  jury  trial,  and  upon  trial  be- 
fore a  jury  In  the  superior  court  a  verdict 
was  rendered  for  the  plaintiff  for  the  face  of 
the  note  with  interest,  amounting  to  the  sum 
of  $339.27.  The  justice  of  the  superior  court, 
in  the  course  of  the  trial,  ruled  that  the  plea 
In  set-off  filed  by  the  defendants  was  not  a 
proper  plea  In  set-off  because  there  was  not 
filed  with  the  plea  "a  statement  of  the  de- 
fendants' demands,"  as  required  by  Court  and 
Practice  Act  of  1905,  8  295,  and  that,  there- 
fore, no  evidence  could  be  offered  under  such 
plea  by  way  of  set-off,  and  such  evidence  so 
offered  was  ruled  out  Defendants  except- 
ed to  such  rulings,  and  then  moved  for  leave 
to  file  a  statement  of  defendants'  demands. 
This  motion  was  denied,  but  it  does  not  ap- 
pear from  the  record  of  the  trial  that  any  ex- 
ception was  taken  to  this  denial  at  that  time. 
Such  an  exception  does,  however,  appear  in 
the  exceptions  allowed  by  the  justice  presid- 
ing at  the  trial. 

The  case  is  now  before  this  court  on  the 
defendants'  exceptions,  as  follows:  "First. 
The  ruling  out  by  the  presiding  justice  of  the 
defendants'  plea  or  statement  of  their  de- 
mand in  set-off.  Second.  To  the  decision  of 
and  refusal  of  the  court  to  allow  the  defend- 
ants' motion  to  file  a  further  statement  of 
his  demands,  or  a  bill  of '  particulars,  as  ap- 
pears by  reference  to  pages  21  and  22  of  the 
statement  of  evidence.  Third.  To  the  ruling 
out  by  the  presiding  justice  of  the  evidence 
offered  under  the  defendants'  plea  or  state- 
ment of  their  demand  in  set-off.  Fourth. 
To  the  charge  to  the  jury  relating  to  the 
plea  In  set-off,  or  the  statement  of  their  de- 
mands." 

The  first,  third,  and  fourth  exceptions  all 
raise  the  question  of  the  sufficiency  of  the 
defendants'  plea  In  set-off,  and  may  there- 
fore be  considered  together. 

The  court  and  practice  act  of  1905  (pages 
85,  86),  relating  to  set-off,  is  as  follows : 

"Sec.  292.  Whenever  an  action  shall  be 
brought  to  recover  a  sum  due  on  any  book  ac- 
count, or  on  money  counts,  the  plaintiff  shall 
annex  to  his  declaration,  on  filing  the  same, 
an  account  of  the  particulars  of  his  claim, 
or,  falling  so  to  do  within  such  time  as  may 
be  fixed  by  the  court,  his  action  may  on  mo- 
tion be  dismissed. 

"Sec.  293.  The  defendant  In  cases  of  book 
account  and  also  in  all  actions  on  account 
stated  by  the  parties,  a  quantum  meruit,  quan- 


tum valebat,  or  for  goods  sold,  or  for  services 
done  at  an  agreed  price,  may  plead  the  gen- 
eral Issue  and  may  file  with  bis  said  plea  a 
statement  In  set-off  as  hereinafter  provided; 
and  the  court  or  jury  who  shall  assess  the 
damages  in  such  cases  shall  determine  the  bal- 
ance due  to  either  party,  and  the  party  In 
whose  favor  the  balance  shall  be  found  shall 
recover  judgment  therefor  (provided  that  In 
any  district  court  such  balance  does  not  ex- 
ceed five  hundred  dollars),  together  with  his 
costs,  and  shall  have  execution  accordingly. 

"Sec.  294.  If  any  defendant  shall  have  a 
demand  on  the  plaintiff  for  any  sum  liqui- 
dated, or  for  one  which  may  be  ascertained 
by  calculation,  and  which  is  founded  on  a 
judgment,  or  on  an  account,  or  on  any  con- 
tract whether  express  or  implied,  and  wheth- 
er with  or  without  seal,  and  which  existed 
at  the  time  of  the  commencement  of  the  ac- 
tion and  then  belonged  to  the  defendant  In 
his  own  right  and  for  which  he  might  main- 
tain a  suit  in  his  own  name,  he  may  set  off 
the  same  in  any  action  founded  on  any  de- 
mand which  could  itself  be  set  off. 

"Sec.  295.  To  entitle  the  defendant  to  a 
set-off,  he  shall  file  a  statement  of  his  de- 
mands In  court,  or  in  the  office  of  the  clerk, 
with  his  plea,  and  shall  set  forth  his  de- 
mands with  as  much  certainty  as  would  be 
required  In  a  declaration,  and  the  court  In 
which  the  action  shall  be  pending  may 
render  Judgment  for  the  defendant,  for  the 
balance  due  to  him  (but  not  exceeding  the 
amount  of  five  hundred  dollars  In  a  district 
court),  and  also  give  judgment  for  costs." 

1.  It  will  be  noted  that  in  case  of  a  dec- 
laration on  book  account  or  on  money  counts 
the  plaintiff  (under  section  292)  "shall  annex 
to  his  declaration,  on  filing  the  same,  an  ac- 
count of  the  particulars  of  his  claims,  or, 
falling  so  to  do  within  such  time  as  may  be 
fixed  by  the  court,  his  action  may  on  motion 
be  dismissed."  This  provision  differs  widely 
from  the  subsequent  provision,  relating  to 
the  filing  of  a  statement  of  demands  in  set- 
off, in  that  It  does  not  peremptorily  require 
the  filing  of  the  account  of  particulars  at  the 
time  of  filing  the  declaration,  but  provides 
for  a  subsequent  filing  upon  motion.  On  the 
other  band,  while  the  defendant  Is  allowed 
by  section  293  to  plead  the  general  Issue  and 
to  "file  with  his  said  plea  a  statement  In  set- 
off as  hereinafter  provided,"  by  section  295, 
a  defendant  is  required  to  file  such  statement 
"with  his  plea"  to  entitle  him  to  a  set-off, 
and  there  Is  no  provision  for  any  subsequent 
motion  or  proceeding  to  make  the  defendant 
file  such  statement  if  he  has  not  seen  fit  to 
avail  himself  of  the  privilege  as  provided  by- 
statute.  The  statute  expressly  exonerates 
the  defendant  from  filing  a  formal  plea  in 
set-off  by  permitting  the  filing  of  the  state* 
ment  of  demands  in  set-off  with  the  general 
issue;  but  expressly  and  peremptorily  requires 
that  the  statement  of  demands  be  filed  with 
the  plea.  The  defendant,  not  having  com- 
plied with  section  295,  was  not  entitled  to  a 
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set-off.  We  do  not  find  any  error  In  the 
rulings  of  the  superior  court  in  relation  to 
the  defendants'  plea  in  set-off,  and  the  ex- 
ceptions thereto  must  be  overruled. 

2.  As  to  the  second  exception,  relating 
to  the  denial  of  the  defendants'  motion  for 
leave  to  file  a  statement  of  his  demands  In 
set-off  during  the  progress  of  the  trial,  we 
think  the  motion  was  properly  denied.  There 
was  no  proper  plea  In  set-off  in  the  case  at 
the  time.  The  granting  of  the  motion  would 
have  been  tantamount  to  the  permission  to 
plead  new  matter  while  the  case  was  on 
trial,  and  would  not  have  been  proper  against 
objection.  It  wonld  have  been  a  manifest 
Injustice  to  the  plaintiff,  then  in  court  and 
having  closed  her  case  to  the  jury,  to  have 
been  obliged  to  reopen  her  case  to  meet  is- 
sues not  properly  made  on  the  pleadings,  or 
to  continue  the  case  to  a  subsequent  date 
and  lose  her  day  in  court  to  which  she  was 
then  entitled.  The  liberality  of  amendment, 
under  our  statutes,  does  not  extend  to  the 
right  to  file  new  pleas  and  raise  new  Issues 
while  a  case  is  actually  on  trial.  Further- 
more, npon  statement  by  the  defendants  that 
they  proposed,  under  the  general  Issue,  to 
show  payment  of  the  note  in  suit,  by  evi- 
dence of  subsequent  payments  and  expend- 
itures of  money  by  the  defendants  to  the 
plaintiff  and  for  her  account,  the  defendants 
were  allowed  to  pnt  In  testimony  as  to  cer- 
tain payments  of  cash  to  the  plaintiff  direct, 
also  as  to  the  payment  of  a  dentist* s  bill  by 
the  defendant  William  A.  Warner  (the  plain- 
tiff's father),  also  as  to  board  claimed  to  be 
due  from  the  plaintiff  to  the  defendants. 
These  were  all  the  Items  claimed  by  the  de- 
fendants to  have  been  the  subjects  of  their 
claim  in  set-off ;  but  the  defendant's  own  tes- 
timony showed  that,  as  to  the  dentist's  bill, 
he  paid  It  of  his  own  voluntary  act,  without 
the  request  or  knowledge  of  the  plaintiff,  and 
so  that  item  was  properly  excluded  from  the 
consideration  of  the  Jury,  and,  as  to  the 
board  bill,  he  knew  nothing  about  it,  said  it 
was  arranged  by  bis  wife,  the  other  defend- 
ant, and  admitted  that  It  was  paid  to  her, 
and  when  Mrs.  Warner,  the  other  defendant, 
is  called,  she  does  not  testify  as  to  the  board 
bill  at  all,  no  question  was  asked  her  about 
it,  so  that  as  to  all  the  Items  which  could 
have  been  included  in  the  statement  in  set- 
off, if  It  had  been  allowed  to  be  filed,  it  ap- 
pears that  testimony  was  put  in  by  the  de- 
fendants on  their  claim  of  payment  under  the 
general  Issue,  and  that  as  to  the  principal 
Items,  to  wit,  the  dentist's  bill  and  the  board 
bill,  there  was  no  testimony  to  support  them 
as  proper  claims  against  the  plaintiff.  It 
therefore  appears  that,  even  without  the  al- 
lowance of  the  motion  to  file  the  statement 
In  set-off,  the  defendants  have  had  the  ad- 
vantage before  the  Jury  of  testimony  as  to 
all  the  items  of  account  which  would  have 
appeared  in  that  statement  if  It  bad  been 
filed. 

We  find  no  error  in  the  rulings  of  the  su- 
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perior  court  The  exceptions  are  overruled, 
and  the  case  is  remanded  to  the  superior 
court  for  entry  of  Judgment  upon  the  verdict. 


(28  R.  I.  259) 
WOOD  v.  SCHOOL  DIST.  NO.  5  OP  TOWN 
OF  WARWICK. 

(Supreme  Court  of  Rhode  Island.    May'  13, 
1907.) 

1.  Schools   and    School  Distbicts— Taxa- 
tion—Compensation  or  Collector. 

A  tax  collector  of  a  school  district  who 
received  for  one  year  for  compensation  for  col- 
lecting the  taxes  for  that  year  the  commission 
of  5  per  cent  provided  by  Gen.  Laws  1896,  c. 
50,  §s  4,  5,  was  not  entitled  to  the  same  com- 
pensation on  his  holding  over  for  another  year, 
because  of  the  failure  of  his  successor  to  quali- 
fy, where  at  the  annual  meeting  at  which  the 
successor  was  elected  the  district  fixed  the 
salary  of  the  collector  for  collecting  the  taxes 
for  that  year. 

2.  Same— Bond— Recovery  fob  Expenses. 

A  tax  collector  of  a  school  district  neither 
required  by  the  district  to  give  a  bond  with  a 
surety  company  as  surety,  nor  authorized  di- 
rectly or  indirectly  to  incur  expenses  for  such 
a  bond,  cannot  recover  from  the  district  the 
amount  paid  for  premium  on  such  a  bond. 

3.  Same  —  Expenses   fob   Printing  —  REIM- 
BURSEMENT. 

A  tax  collector  of  a  school  district  incur- 
ring expenses  for  printing  is  not  entitled  to 
reimbursement  from  the  district,  in  the  absence 
of  a  vote  authorizing  the  expense. 

.Exceptions  from  Superior  Court,  Kent 
County. 

Assumpsit  by  Jason  T.  Wood  against 
school  district  No.  5  of  the  town  of  Warwick. 
There  was  a  verdict  for  defendant,  and 
plaintiff  brings  exceptions.  Overruled,  with 
directions  to  enter  judgment  on  verdict 

Argued  before  DOUGLAS,  O.  J.,  and 
BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Edward  M.  Sullivan  and  Joseph  McDonald, 
for  plaintiff.  Samuel  W.  K.  Allen,  for  de- 
fendant. 

PARKHURST,  J.  This  action  Is  brought 
to  recover  for  services  and  disbursements  of 
the  plaintiff  as  tax  collector  of  school  dis- 
trict No.  5  of  the  town  of  Warwick.  At  the 
trial  in  Kent  county,  before  the  Jury,  the 
plaintiff  claimed  that  as  a  matter  of  law  he 
was  entitled  to  5  per  cent,  of  the  amount  col- 
lected; that  is  to  say,  $1,778.55  for  collecting 
the  tax,  $130  paid  to  the  surety  company  on 
his  bond,  and  $5  for  printing— total,  $1,913.- 
55.  The  court  disallowed  these  claims,  and 
directed  the  jury  to  bring  in  a  verdict  for 
$200,  being  the  amount  fixed  by  vote  of  the 
district  meeting  as  the  salary  of  the  collect- 
or. The  plaintiff  duly  excepted  to  these  rul- 
ings and  directions,  and  is  now  before  this 
court,  on  bis  bill  of  exceptions,  seeking  a 
hew  trial. 

The  plaintiff  was  elected  tax  collector  of 
this  district  at  the  annual  meeting  for  the 
choice  of  officers  in  April,  1903.  It  does 
not  appear  that  there  was  any  election  or  afr 
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tempted  election  In  1904.  At  the  annual 
meeting  in  1905  there  were  three  candidates 
— Mr.  King,  who  received  35  votes;  Mr.  Rob- 
inson, who  received  19  votes;  and  this  plain- 
tiff, who  received  16  votes,  and  the  modera- 
tor at  that  meeting  declared  King  elected,  al- 
though he  lacked  one  of  'having  a  majority 
of  the  votes  cast  At  this  latter  meeting 
It  was  (1)  voted  that  a  tax  of  $40  per  $1,000 
on  the  taxable  property  of  school  district 
No.  5  of  the  town  of  Warwick  be  levied, 
etc.;  (2)  voted  that  the  salary  of  the  collector 
for  collecting  the  1905  assessment  of  taxes 
be  $200;  (3)  voted  that  the  collector  of  the 
1905  assessment  of  taxes  furnish  surety  to 
the  amount  of  $40,000.  Although  Mr.  King 
was  declared  elected,  he  never  qualified;  and 
this  plaintiff  held  over  from  his  election  in 
1903.  The  trustee  declined  to  give  Mr.  Wood 
the  tax  bill  until  he  had  furnished  the  bond 
in  accordance  with  the  vote  of  the  district. 
Mr.  Wood  furnished  this  bond,  received  the 
tax  bill,  and  proceeded  with  the  duties  of  his 
office.  Mr.  Wood  knew  these  votes  were 
passed,  ordering  the  tax,  fixing  the  compen- 
sation of  the  collector,  and  prescribing  the 
amount  of  the  bond,  and  with  this  knowl- 
edge he  proceeded  to  qualify  and  collect  the 
tax,  without  a  suggestion  that  the  price 
voted  by  the  district  was  not  satisfactory. 
He  was  under  no  obligation  to  qualify  as 
collector.  He  was  simply  a  holdover  officer. 
He  might  have  refused  to  give  the  bond,  and 
have  declined  to  have  performed  the  duties 
of  the  office,  had  he  seen  fit.  He  was  under 
no  obligation  to  accept  or  hold  office  as  col- 
lector, unless  terms  satisfactory  to  him  were 
made.  The  amount  of  the  bond  required 
was  extraordinary,  the  sum  to  be  collected 
was  unusual,  and  the  salary  fixed  was  much 
less  than  the  statutory  commission  of  5  per 
cent  provided  by  Gen.  Laws,  1896,  c.  50,  5§ 
4,5. 

The  plaintiff  appears  to  claim  that  by  rea- 
son of  the  fact  that  he  was  holding  over  from 
a  previous  election  and  did  not  need  to  take 
any  new  engagement,  and  because  his  com- 
pensation for  collection  of  taxes  in  previous 
years  was  five  per  cent,  on  the  amount  col- 
lected, he  had  therefore  in  some  way  acquir- 
ed a  vested  right  to  receive  5  per  cent  on 
the  amount  collected  In  1905;  and  that,  If  his 
acceptance  of  office  and  performance  of  his 
duties  in  1905,  after  the  adoption  of  the  vote 
fixing  the  salary  at  $200,  is  to  be  construed 
as  an  agreement  on  his  part  to  accept  thr 
sum  for  his  compensation.  It  is  without 
consideration  and  void  as  being  an  agree- 
ment to  accent  a  less  sum  in  lieu  of  a  greater 
sum  to  which  he  was  entitled.  We  do  not  so 
construe  the  law.  The  fact  that  the  com- 
mission of  5  per  cent,  provided  by  the  stat- 
ute (Gen.  Laws,  1896,  c.  50,  §|  4,  5)  Is  ex- 
pressly subject  to  the  condition,  "unless  they 
shall  have  agreed  •  •  •  for  a  less  sum," 
shows  that  the  5  per  cent  Is  only  a  maximum 
compensation,  subject  to  reduction  by  agree- 
ment   While  it  would  not  be  competent  for 


the  school  district  by  vote  passed  after  the 
collector  had  qualified  and  given  bond  and 
received  the  tax  warrant  for  collection  to 
then  proceed  to  fix  a  compensation  less  than 
5  per  cent,  yet  when,  as  In  this  case,  at  the 
very  time  when  the  tax  is  assessed,  and  be- 
fore It  was  even  determined  that  the  plain- 
tiff was  to  be  the  collector,  the  vote  assess- 
ing the  tax  is  accompanied  by  a  vote  fixing 
the  compensation  and  requiring  the  bond,  it 
must  be  held  that  the  collector,  afterwards 
qualifying  by  giving  bond  and  receiving  the 
warrant  and  proceeding  to  collect  the  tax, 
agreed  to  accept  the  fixed  compensation  of 
$200  as  one  of  the  conditions  of  performing 
the  duties  of  the  office.  The  tax  of  each 
year  stands  by  itself,  subject  to  any  agree- 
ment that  may  be  made  with  reference  to  its 
collection,  and  it  would  be  absurd  to  say 
that  because  a  collector  In  one  year  had  been 
allowed  to  have  5  per  cent  he  must  thereby 
have  acquired  a  vested  right  to  receive  5  per 
cent  through  each  year  so  long  as  he  con- 
tinued to  hold  over  (as  claimed  in  argument), 
unless  he  had  made  an  agreement  by  special- 
ty, under  seal,  fixing  a  lower  compensation. 

As  to  plaintiff's  claim  to  recover  the 
amount  paid  for  premium  on  his  bond,  $130, 
it  does  not  appear  that  the  plaintiff  was  re- 
quired by  vote  of  the  district  to  give  a  bond 
with  a  surety  company  as  surety;  and,  for 
all  that  appears,  he  might  have  given  a  per- 
sonal bond  with  personal  sureties  had  he 
seen  fit  to  do  so.  At  all  events,  he  was  not 
either  directly  or  Indirectly  authorized  to 
incur  expense  for  such  bond  to  be  paid  by 
the  school  district,  and  there  is  no  ground  for 
his  claim  to  be  reimbursed.  And  the  same 
is  to  be  said  regarding  the  $5  expended  for 
printing.  In  the  absence  of  a  vote  authoriz- 
ing this  expense,  It  became  a  personal  obliga- 
tion for  which  he  could  not  legally  require 
to  be  reimbursed. 

We  find  no  error  In  the  record  of  the 
superior  court  The  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  Kent  county,  with  direction  to  enter 
Judgment  upon  the  verdict 


(76  N.  J.  L.  167) 

HUGHES  v.  NORTH  CLINTON  BAPTIST 

CHURCH  OF  EAST  ORANGE. 
(Supreme  Court  of  New  Jersey.    June  26,  1907.) 
Mandamus— When  Granted. 

Mandamus  is  the  proper  remedy  to  secure 
the  reinstatement  of  one  who  has  been  unlaw- 
fully deposed  from  membership  in  a  church 
without  cause,  without  charges,  and  without  op- 
portunity for  hearing. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  «  259,  200;  vol.  42,  Re- 
ligious Societies,  i  95.] 

(Syllabus  by  the  Court.) 

Application  of  Maria  Hughes  for  writ  of 
mandamus  against  the  North  Clinton  Baptist 
Church  of  East  Orange.    Writ  granted. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 
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Alfred  B.  Cosey,  for  relator.  William  A. 
Lord,  for  respondent 

PITNEY,  J.  The  relatriz  applies  for  a 
mandamus  to  require  the  respondent,  which 
is  a  religions  corporation,  to  reinstate  her 
as  a  member  of  the  church ;  she  having  been, 
as  alleged,  deposed  by  summary  action  of  the 
pastor  without  cause,  without  charges,  and 
without  opportunity  for  hearing. 

If  she  was  In  fact  a  member  and  has  been 
thus  unlawfully  deposed,  she  is  entitled  to  be 
reinstated,  and  a  mandamus  1«  the  proper 
remedy  to  be  Invoked  for  that  purpose.  Sib- 
ley v.  Carteret  Club,  40  N.  J.  Law,  285 ;  Ze- 
litt  v.  Knights  of  Pythias,  S3  N.  J.  Law,  636, 
22  Atl.  63.  The  proofs  submitted  on  behalf 
of  the  relatrlx  show  prima  facie  that  her 
case  is  well  founded  In  fact  The  proofs  for 
the  respondent  tend  to  show  that  the  relatriz 
was  never  admitted  to  membership  in  the 
church.  This  question  of  fact  may  properly 
and  conclusively  be  determined  upon  the 
traverse  to  a  return  to  an  alternative  writ  of 
mandamus. 

In  our  opinion  an  alternative  writ  should 
issue. 


(74  N.  J.  L.  464) 

BOROUGH  OP  MONTVALE  v.  PEOPLE'S 
BANK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1907.) 

L  Municipal    Corporations  —  Bonds  — 

Negotiability. 

Municipal  bonds  are  negotiable  instruments 
and  subject  to  the  provisions  of  the  negotiable 
instruments  act  of  April  4,  1902  (P.  L  p.  583). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1955.] 

2.  8am*— Holder  in  Dot  Course. 

The  negotiable  instruments  act  of  1902,  i 
52  (P.  L.  p.  592),  declares  that  a  holder  in  due 
course  is  a  holder  who  has  taken  the  instrument 
under  the  following  conditions:  That  it  is 
complete  and  regular  upon  its  face ;  that  he 
became  the  holder  of  It  before  it  was  overdue 
and  without  notice  that  it  had  been  previously 
dishonored,  if  such  were  the  fact;  that  he 
took  it  in  good  faith  and  for  value;  that  at 
the  time  it  was  negotiated  to  him  he  had  no  no- 
tice of  any  infirmity  in  the  instrument  or  de- 
fect in  the  title  of  the  person  negotiating  it. 
Municipal  bonds  complete  and  regular  upon 
their  face  were  deposited  with  a  bank  as  col- 
lateral to  a  loan  made  to  the  depositor,  before 
maturity  and  for  value,  and  the  bank  had  no 
knowledge  until  long  after  they  came  into  its 
possession  that  the  depositor  was  not  in  legal 
possession  and  authorized  to  dispose  of  them. 
BHd,  that  the  bank  was  the  holder  in  due 
coarse  ot  the  bonds. 

3.  Same. 

The  negotiable  instruments  act  of  1902,  { 
56  (P.  L  p.  593),  declares  that,  "to  constitute 
notice  of  an  infirmity  in  the  instrument  or  de- 
fect in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or 
defect,  or  knowledge  of  such  facts,  that  his  ac- 
tion in  taking  the  instrument  amounted  to  bad 
faith."  He&d,  that  the  fact  that  a  mayor  of  a 
municipality  negotiated  municipal  bonds,  which 
he  had  signed  as  mayor,  was  not  'sufficient  to 
charge  a  bank  receiving  them  as  collateral  with 


notice  of  the  defect  in  his  title,  where  the 
bank  had  no  knowledge  of  his  lack  of  authority 
to  dispose  of  them. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1967.] 
4.  Same— Presumptions. 

Under  the  express  provisions  of  the  negoti- 
able instruments  act  of  1902,  I  15  (P.  L  p.. 
586).  where  municipal  bonds  were  negotiated' 
by  the  mayor  without  authority,  and  came  into 
the  hands  of  a  holder  in  due  course,  a  valid 
delivery  thereof  by  all  parties  prior  to  the  hold- 
er was  conclusively  presumed,  and  the  holder 
was  entitled  to  retain  them  as  outstanding  ob- 
ligations of  the  municipality. 

Error  to  Supreme  Court 

Action  by  the  borough  of  Montvale  against 
the  People's  Bank.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Gilbert  Collins,  for  plaintiff  In  error.  Leon 
Abbett,  for  defendant  In  error. 

GUMMERB,  C.  J.  This  Is  an  action  of 
replevin  brought  by  the  borough  of  Mont- 
vale to-  recover  from  the  possession  of  the 
People's  Bank  certain  coupon  bonds,  dated 
July  1,  1903,  payable  to  bearer  on  the  1st 
day  of  July,  1913,  and  made  and  executed 
by  the  borough,  but  which  it  avers  were  never 
Issued  or  delivered  by  it  The  case  was  tried 
in  the  court  below  upon  an  agreed  state  of 
facts,  from  which  it  appeared  that  the  bonds 
in  suit  were  two  of  an  Issue  of  30  $500  bonds, 
each  of  which  was  signed  by  the  mayor  of 
the  borough,  one  Alfred  M.  Crotty,  sealed 
with  the  corporate  seal  of  the  municipality 
and  duly  attested  by  the  borough  clerk; 
that  some  of  the  bonds  were  sold  by  the 
borough,  and  the  remainder  were  left  by  It 
in  the  custody  of  the  mayor  until  some  furth- 
er disposition  of  them  should  be  made  by 
the  borough;  that  the  bonds  In  suit  are  two 
of  those  which  were  left  In  the  custody  of 
the  mayor;  that  while  In  his  custody  the 
latter  hypothecated  them  with  the  defend- 
ant bank  to  secure  the  payment  of  a  loan 
made  by  it  to  him;  that  the  bank  bad  no 
knowledge,  until  long  after  the  making  of  the 
loan  and  the  pledging  of  the  bonds,  that 
Crotty  was  not  in  lawful  possession  of 
them  and  authorized  to  sell  and  dlspc  ■>  ot 
them;  and,  finally,  that  the  loan  made  by 
the  bank  to  Crotty  still  remains  unpaid. 
Upon  these  facts,  the  court  held  as  matter 
of  law  that  there  was  never  any  delivery  of 
the  bonds  in  suit  such  as  to  impress  upon 
them  the  quality  of  negotiable  instruments, 
and  that  they  had  no  legal  force  or  existence 
in  the  hands  of  the  defendant,  and  directed 
judgment  to  be  entered  in  favor  of  the 
borough. 

It  will  be  observed  that  the  bonds  In  suit 
were  made  and  executed  about  a  year  after 
the  act  of  the  Legislature,  entitled  "A  gen- 
eral act  relating  to  negotiable  Instruments 
(being  an  act  to  establish  a  law  uniform  with 
the  laws  of  other  states  on  that  subject)," 
approved  April  4,  1902,  went  Into  effect  P. 
L.  p.  583.    If,  therefore,  the  class  of  seeurl- 
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ties  generally  designated  as  "municipal 
bonds"  are  subject  to  tbe  provisions  of  that 
statute,  tbe  decision  of  this  case  must  de- 
pend upon  the  application  of  those  provisions 
to  the  facts  agreed  upon.  That  the  statute 
does  embrace  this  class  of  securities  seems 
to  us  to  be  clear,  for  the  following  reasons: 
In  the  first  place,  although  the  body  of  the 
act  is  largely  a  transcript  of  the  English 
statute  of  45-46  Victoria,  c  61,  entitled  "An 
act  to  codify  tbe  law  relating  to  bills  of  ex- 
change, cheques  and  promissory  notes,"  onr 
Legislature  discarded  the  title  of  the  Eng- 
lish statute  and  selected  in  its  place  one 
much  broader  in  its  scope,  viz.,  a  general  act 
relating  to  negotiable  Instruments,  with 
knowledge  of  the  fact  that  it  had  then  long 
been  settled  by  the  decisions  of  this  court 
that  a'  municipal  bond  was  a  negotiable  in- 
strument City  of  Elizabeth  v.  Force,  29  N. 
J.  Eq.  587;  Copper  v.  Jersey  City,  44  N.  J. 
Law,  634;  Fifth  Ward  Savings  Bank  v. 
First  National  Bank,  48  N.  J.  Law,  513,  1 
Atl.  318.  In  the  second  place,  our  act  con- 
tains in  its  first  section  a  provision  (which 
Is  absent  from  the  English  statute)  prescrib- 
ing the  requisites  of  a  negotiable  Instrument, 
and  a  municipal  bond  complies  with  each 
of  those  requirements,  which  are  as  fol- 
lows: (1)  It  must  be  in  writing  and  signed 
by  the  maker  or  drawer;  (2)  must  contain  an 
unconditional  promise  or  order  to  pay  a  sum 
certain  in  money;  (3)  must  be  payable  on 
demand  at  a  fixed  or  determinable  future 
time;  (4)  must  be  payable  to  order  or  to 
bearer.  In  the  third  place,  the  sixty-fifth 
section  of  our  act,  after  prescribing  that 
'every  person  negotiating  an  Instrument  by 
delivery  or  by  a  qualified  indorsement  shall 
be  held  to  have  warranted,  among  other 
things,  "that  all  prior  parties  had  capacity 
to  contract,"  provides  that  this  shall  not  ap- 
ply "to  persons  negotiating  public  or  cor- 
porate securities  other  than  notes  or  bills." 

What,  then,  are  the  rights,  if  any,  under 
our  statute,  of  the  defendant  bank  as  the 
holder  of  these  bonds?  The  fifty-second  sec- 
tion of  the  act  declares  that  "a  holder  in  due 
course  is  a  bolder  who  has  taken  the  In- 
strument under  the  following  conditions: 
(1)  That  it  is  complete  and  regular  upon  its 
face.  (2)  That  he  became  the  holder  of  It 
before  It  was  overdue  and  without  notice 
that  it  bad  been  previously  dishonored,  if 
such  was  the  fact.  (3)  That  he  took  It  in 
good  faith  and  for  value.  (4)  That  at  the 
time  it  was  negotiated  to  him  he  had  no  no- 
tice of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating 
It"  It  appears  from  the  agreed  state  of 
facts  that  tbe  bonds  are  complete  and  regu- 
lar upon  their  face;  that  tbe  defendant  be- 
came the  holder  of  them  before  maturity; 
that  it  took  them  for  value;  and  that  It  had 
no  knowledge,  until  long  after  they  came  in- 
to its  possession  as  collateral  to  the  loan  It 
had  made  to  Crotty,  that  the  latter  was  not 


in  lawful  possession  of  them  and  authorized 
to  dispose  of  them. 

It  Is  suggested  that  although  the  bank  had 
no  knowledge  of  any  lack  of  authority  on 
the  part  of  Crotty  to  dispose  of  the  bonds, 
the  fact  that  he  signed  them  as  mayor 
charged  It  with  notice  of  tbe  defect  In  his 
title  within  the  meaning  of  the  fifty-second 
section  of  the  statute.  But  it  is  provided  by 
the  fifty-sixth  section  of  the  act  that  "to 
constitute  notice  of  an  infirmity  in  the  In- 
strument or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  whom 
It  is  negotiable  must  have  bad  actual  knowl- 
edge of  tbe  infirmity  or  defect  or  knowl- 
edge of  such  facts,  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith." 
Knowledge  on  the  part  of  the  bank  that  the 
person  to  whom  they  made  the  loan  was  the 
mayor  of  the  borough,  if  it  had  such  knowl- 
edge, affords  no  ground  for  holding  that  its 
action  in  taking  the  bonds  amounted  to  bad 
faith.  Notwithstanding  that  Crotty  executed 
them  in  his  official  capacity,  he  had  as  com- 
plete a  right  as  any  other  citizen  of  the  bor- 
ough or  any  member  of  the  public  at  large 
to  become  a  purchaser  of  its  securities,  and 
the  fact  that  be  assumed  to  deal  with  them 
as  his  own  In  his  transaction  with  tbe  bank, 
instead  of  being  notice  to  it  that  be  was  be- 
traying the  trust  reposed  in  him  by  the  mu- 
nicipality and  was  fraudulently  putting  up- 
on the  market  securities  which  had  not  been 
issued  by  it  Justified  the  bank  in  believing 
that  he  was  in  fact  Just  what  he  represent- 
ed himself  to  be  by  his  conduct  namely,  the 
owner  of  the  securities.  Tbe  bank  is  there- 
fore the  holder  in  due  coarse  of  the  bonds 
in  suit,  as  such  holder  is  defined  by  the 
statute. 

.  The  rights  of  the  holder  in  due  course,  and 
the  liability  of  the  maker  of  a  negotiable  in- 
strument which  has  been  put  into  circulation 
by  a  person  other  than  the  maker  and  with- 
out the  authority  of  the  latter,  are  prescribed 
by  the  fifteenth  section  of  the  act  which  is 
as  follows:  "Every  contract  on  a  negotiable 
instrument  is  Incomplete  and  revocable  until 
delivery  of  the  instrument  for  the  purpose 
of  giving  effect  thereto;  as  between  the  im- 
mediate parties  and  as  regards  a  remote  par- 
ty other  than  a  holder  in  due  course,  the 
delivery,  In  order  to  be  effectual,  must  be 
made  either  by  or  under  the  authority  of  the 
party  making,  drawing,  accepting  or  indors- 
ing, as  tbe  case  may  be;  and  In  such  case  the 
delivery  may  be  shown  to  have  been  condi- 
tional or  for  a  special  purpose  only  and  not 
for  the  purpose  of  transferring  the  property 
under  the  instrument;  but  where  the  instru- 
ment Is  in  the  hands  of  a  holder  in  due 
course,  a  valid  c. livery  thereof  by  all  par- 
ties prior  to  him,  so  as  to  make  them  liable 
to  him,  is  conclusively  presumed,"  etc.  Ap- 
plying to  the  borough  the  conclusive  pre- 
sumption which  this  last-cited  section  of  the 
statute  prescribed  for  the  protection  of  a 
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holder  In  due  course,  It  must  be  held  to 
have  made  a  valid  delivery  of  these  bonds, 
so  far  as  the  defendant  bank  Is  concerned, 
and  the  latter  Is  therefore  entitled  to  retain 
possession  of  them  as  outstanding  obligations 
of  the  municipality. 

Our  determination  that  the  negotiable  In- 
struments act  applies  to  municipal  bonds, 
as  well  as  to  bills  of  exchange,  promissory 
notes,  and  checks,  makes  unnecessary  a  con- 
sideration of  the  Interesting  question  argued 
by  counsel  of  the  respective  rights  of  the 
plaintiff  and  defendant  under  the  law  mer- 
chant as  It  existed  prior  to  the  enactment 
of  that  statute. 

The  judgment  under  review  will  be  re- 
versed. 


BOROUGH  OF  MONTVALE  v.  HACKBN- 
SACK  TRUST  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,  1907.) 

Error  to  Supreme  Court 

Action  by  the  borough  of  Montvale  against 
the  Hackensack  Trust  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

Gilbert  Collins,  for  plaintiff  In  error. 
Leon  Abbett,  for  defendant  in  error. 

PER  CURIAM.  The  questions  presented 
for  determination  In  the  present  case  are 
Identical  with  those  submitted  and  decided  at 
the  present  term  In  the  case  of  Borough  of 
Montvale  v.  People's  Bank,  67  Atl.  67,  and, 
for  the  reasons  stated  In  the  opinion  pro- 
mulgated In  that  case,  the  Judgment  now 
under  review  must  be  reversed. 


In  re  MANNERS'  ESTATE. 

(Prerogative  Court  of  New  Jersey.     October, 
1906.) 

Wnxa— Pbobatb— Pasttm. 

On  appeal  from  the  orphans'  court  denying 
the  probate  of  a  will,  where  the  caveator  fails 
to  answer  the  petition  of  appeal,  the  Preroga- 
tive Court  will  admit  as  parties  to  the  appeal 
nonresident  next  of  kin,  relying  on  the  caveator 
to  continue  the  contest  and  permit  them  to  an- 
the  petition. 


Appeal  from  Orphans'  Court,  Hunterdon 
County. 

In  the  matter  of  the  probate  of  the  will  of 
Elizabeth  V.  Manners.  Heard  on  motion  of 
next  of  kin,  applying  for  leave  to  be  admitted 
as  parties  to  an  appeal  from  an  order  of  the 
orphans'  court  refusing  to  admit  the  will  to 
probate.    Granted. 

PER  CURIAM.  Upon  the  appellant's  ap- 
plying for  an  order  that  the  appeal  be  heard 
ex  parte  for  want  of  an  answer  to  the  peti- 
tion of  appeal,  two  of  the  next  of  kin,  who 


are  nonresidents,  Interposed  and  by  petition 
prayed  for  leave  to  be  admitted  as  parties 
to  the  appeal,  and  for  leave  to  answer  the 
petition  of  appeal,  for  that  the  caveator, 
who  was  their  cousin  and  on  whom  they 
relied,  had  neglected  to  make  answer,  and 
had  practically  withdrawn  from  the  contest. 
It  was  so  ordered. 


<7j  N.  J.  L.  157) 
TUCKERTON  R.  CO.  v.  STATE  BOARD  OF 
ASSESSORS. 

(Supreme  Court  of  New  Jersey.    June  10, 
1907.) 

Taxation— Stats  Boabo  or  Equalization— 
Pouters 

Section  5  of  the  act  of  March  29,  1906, 
entitled  "An  act  to  abolish  the  state  board  of 
taxation  and  to  create  in  lieu  thereof  a  board 
for  equalisation,  revision,  review  and  enforce- 
ment of  tax  assessments"  (P.  L.  1905,  p.  126). 
does  not  give  jurisdiction  to  the  state  board  of 
equalization,  established  by  this  act,  to  review 
the  action  of  the  state  board  of  assessors  re- 
specting the  valuation  of  franchises  and  prop- 
erty used  for  railroad  and  canal  purposes. 

(Syllabus  by  the  Court) 

Certiorari  by  the  Tuckerton  Railroad  Com- 
pany to  review  a  tax  assessment  made  by  the 
state  board  of  assessors.    Tax  affirmed. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

H.  A.  Drake,  for  prosecutor.  Robert  H. 
McCarter,  Arty.  Gen.,  for  respondents. 

PITNEY,  J.  Under  the  revised  "Act  for 
the  taxation  of  railroad  and  canal  property" 
(P.  L.  1888,  p.  269 ;  Gen.  St  p.  8324,  f  212) 
and  its  recent  supplements  (P.  L.  1905,  p. 
189;  P.  L.  1906,  p.  121;  P.  L.  1906,  p.  220; 
P.  L.  1906,  p.  571),  the  state  board  of  assess- 
ors on  November  1, 1906,  valued  and  assessed 
the  main  stem  and  franchise  of  the  prosecu- 
tor at  the  sum  of  $205,700  and  Its  tangible 
personal  property  at  the  stun  of  $ 20,170.  Aft- 
erwards, on  complaint  of  the  prosecutor,  the 
board  reviewed  Its  assessment  upon  the  main 
stem  and  franchise,  and  reduced  the  same 
to  8180,000.  To  this  amount  was  added  the 
valuation  of  the  tangible  personal  property, 
and  upon  the  aggregate  valuation  a  tax  was 
levied  at  the  average  rate  of  taxation  as  pre- 
scribed by  chapter  82  of  the  Laws  of  1906 
(P.  L.  1906,  p.  121).  To  review  this  tax  the 
present  writ  of  certiorari  was  allowed,  under 
section  18  of  the  act  of  1888  above  referred  to 
(Gen.  St  p.  S328,  i  224).  This  section  pre- 
scribes that  if  any  company  or  person  assess- 
ed, or  If  the  Attorney  General  on  behalf  of 
tbe  state,  or  If  the  authorities  of  any  taxing 
district,  shall  desire  to  contest  the  validity 
or  amount  of  any  tax  levied  upon  property 
under  the  provisions  of  the  act  such  contest 
shall  be  made  by  certiorari,  and  that  upon 
such  writ  relief  may  be  had  as  well  In  cases 
where  It  Is  claimed  that  the  amount  of  tax  la 
excessive  or  Insufficient  as  in  cases  where  It 
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Is  claimed  that  the  principle  upon  which  the 
assessment  is  made  Is  erroneous. 

Upon  the  argument  here  the  learned  At- 
torney General  contends  that  this  procedure 
by  certiorari  Is  in  effect  dispensed  with  by 
the  force  of  chapter  67  of  the  Laws  of  1905 
(P.  L.  1905,  p.  123).  This  act  Is  entitled  "An 
act  to  abolish  the  Mate  board  of  taxation  and 
to  create  in  lieu  thereof  a  board  for  equaliza- 
tion, revision,  review  and  enforcement  of  tax 
assessments."  The  state  board  of  taxation 
thus  displaced  was  originally  established  by 
the  act  of  March  19,  1891  (P.  L.  1891  p.  189; 
Gen.  St  p.  3344).  Prior  to  the  enactment  of 
chapter  67  of  the  Laws  of  1905,  its  powers 
and  duties  were  defined  by  the  revised  "Act 
for  the  assessment  and  collection  of  taxes" 
(P.  L.  1903,  p.  415,  §  32  et  seq.).  By  section 
34  of  the  latter  act  it  was  provided  that, 
where  complaint  was  made  to  said  board 
on  or  before  the  1st  day  of  April  following 
the  assessment  by  any  person  or  corporation 
aggrieved  by  the  assessment  of  property, 
the  board  should  have  power  to  review  and 
correct  the  action  of  the  local  assessors  or 
other  taxing  officers,  and  of  all  boards  of  tax 
review,  by  reducing  or  increasing  sucn  assess- 
ment, if  the  tax  had  not  been  paid,  etc.  But 
manifestly  this  procedure  applied  only  to  tax- 
es levied  under  the  general  tax  act,  of  which 
this  section  was'  a  part;  and  by  section  3, 
par.  8,  of  the  same  act  there  were  exempted 
from  taxation  under  its  provisions  "all  offices 
and  franchises,  and  all  property  used  for 
railroad  and  canal  purposes,  the  taxation  of 
which  Is  provided  for  by  any  other  law  of 
this  state."  At  this  time,  and  ever  since  the 
year  1884,  the  taxation  of  railroad  and  canal 
franchises,  and  of  property  used  for  railroad 
and  canal  purposes,  was  subjected  to  the 
jurisdiction  of  the  state  board  of  assessors 
by  the  "Act  for  the  taxation  of  railroad  and 
canal  property."  By  chapter  67  of  the  Laws 
of  1905  the  personnel  of  the  state  board  of 
equalization,  etc.,  was  changed,  and  their 
powers  to  some  extent  modified.  By  section 
5  of  this  act  (which  may  be  deemed  to  have 
taken  the  place  of  section  34  of  the  general 
tax  law  of  1903)  It  was  provided  that  where 
complaint  shall  be  made  to  said  board  on  or 
before  the  1st  day  of  April  following  the  as- 
sessment of  property  of  any  kind,  whether 
belonging  to  Individuals;  corporations,  rail- 
roads, or  canals,  said  board  shall  have  power 
to  review  and  correct  the  action  of  the  local 
assessors  or  other  taxing  officers,  and  of  all 
boards  of  tax  review,  by  reducing  or  Increas- 
ing such  assessment,  etc. 

The  argument  is  that  the  mention  here  of 
"property  of  any  kind,  whether  belonging  to 
individuals,  corporations,  railroads,  or  ca- 
nals," indicates  a  legislative  purpose  to  ex- 
tend the  jurisdiction  of  the  state  board  of 
equalization,  and  to  make  it  apply  to  proper- 
ty other  than  such  as  Is  taxable  under  the 
general  tax  act  of  1903.  With  this  view  we 
are  unable  to  agree.  It  seems  that  section 
5  of  chapter  67  of  the  Laws  of  1905  does  no 


more  than  to  clearly  express  what  was  Im- 
plied in  section  84  of  the  tax  law  of  1903, 
viz.,  that  an  assessment  of  taxes  upon  prop- 
erty of  any  kind  and  by  whomsoever  owned 
was  subject  to  a  review  by  the  state  board 
of  taxation,  so  long  as  the  property  was  sub- 
ject to  taxation  under  the  general  act  Ir- 
respective of  the  kind  of  property,  and  Ir- 
respective of  its  ownership,  whether  belong- 
ing to  Individuals,  or  to  railroad  or  canal 
corporations,  property  was  subject  to  taxa- 
tion under  that  act  unless  It  was  used  for 
railroad  and  canal  purposes.  In  our  opinion 
P.  L.  1905,  p.  126,  f  5,  does  not  give  jurisdic- 
tion to  the  state  board  of  equalization  to  re- 
view the  action  of  the  state  board  of  assess- 
ors respecting  the  taxation  of  franchises  and 
property  used  for  railroad  and  canal  pur- 
poses ;  and  this  principally  for  the  following 
reasons: 

First  Under  the  view  expressed  by  this 
court  in  Passaic  Water  Go.  v.  Paterson,  56 
N.  J.  Law,  471,  29  Atl.  185,  the  language  of 
the  enactment  suggests  that  it  was  designed 
to  reach  only  those  species  of  property  that 
are  usually  owned  both  by  Individuals  and 
by  corporations,  and  not  that  other  species 
known  as  "franchises,"  which  are  owned  by 
corporations  almost  exclusively. 

Secondly.  The  revisory  power  of  the  state 
board  of  equalization  is  "to  review  and  cor- 
rect the  action  of  the  local  assessors  or  other 
taxing  officers,  and  of  all  boards  of  tax  re- 
view." In  our  opinion  the  "other  taxing 
officers"  here  referred  to  are  other  local  tax- 
ing officers,  and  the  "boards  of  tax  review" 
are  boards  that  exercise  an  appellate  review 
of  local  assessors  and  other  local  taxing 
officers.  By  the  "Act  for  the  taxation  of  rail- 
road and  canal  property"  (Gen.  St  p.  3328, 
I  223)  the  state  board  of  assessors  Is  required 
to  review  its  own  assessments  upon  the  com- 
plaint of  any  company  or  person  aggrieved 
or  of  the  Attorney  General  or  any  member 
of  the  board  on  behalf  of  the  state.  But  this 
is  a  mere  revision,  and  not  an  appellate  re- 
view. The  only  appeal  provided  for  by  that 
act  from  the  action  of  the  state  board  of 
assessors  Is  the  review  by  this  court  on  cer- 
tiorari under  section  13.  We  therefore  do  not 
think  the  state  board  of  assessors  Is  a  "board 
of  tax  review,"  within  the  meaning  of  section 
5  of  the  act  of  1905. 

And,  thirdly,  the  legislative  policy  for  years 
has  been  to  subject  railroad  and  canal  fran- 
chises, and  property  used  for  railroad  and 
canal  purposes,  to  one  scheme  of  taxation, 
under  one  bureau  of  the  state  government 
and  property  not  so  used  to  another  scheme 
of  taxation,  under  local  officers,  subject  to 
a  review  by  another  bureau  of  the  state  gov- 
ernment. It  would  require  clear  language 
to  show  a  legislative  intent  to  subject  the  ac- 
tion of  one  of  these  state  bureaus  to  the 
review  of  another  and  co-ordinate  state  bu- 
reau. We  find  no  such  Intent  manifested  in 
the  section  in  question.  Full  force  and  ef- 
fect may  be  given  to  all  its  language  by  con- 
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fining  the  review  to  such  tax  assessments  as 
are  to  be  made  under  the  general  tax  law  of 
1903. 

This  brings  us  to  the  merits.  The  Tucker- 
ton  Railroad  Is  about  29  miles  long,  is  subject 
to  mortgage  bonds  for  nearly  $100,000,  and 
has  about  $445,000  of  preferred  stock  and 
about  $105,000  of  common  stock  Issued  and 
outstanding.  Its  gross  earnings  for  the  year 
ending  December  31,  1906,  were  about  $59,- 
000.  For  the  year  1903  they  were  about 
$64,000,  and  for  the  year  1904  about  $61,000. 
It  is  argued  that,  while  normally  a  railroad 
should  have  net  earnings  equivalent  to  at 
least  35  per  cent  of  its  gross  earnings,  yet 
the  circumstances  of  this  railroad  are  excep- 
tional, and  that  its  net  earnings  are  practical- 
ly only  about  $6,000  per  annum.  But  an  exam- 
ination of  the  official  reports  of  the  company 
for  several  years  past,  which  are  Introduced  in 
evidence  in  Its  behalf,  shows  that  the  actual 
net  earnings  have  been  and  are  greater  than 
are  Indicated  by  these  reports;  that  consid- 
erable amounts  out  of  the  gross  earnings 
have  been  annually  devoted  to  the  betterment 
of  the  property  In  the  rehabilitation  of  its 
roadbed,  by  taking  out  old  rails  and  putting 
in  new,  high-class  steel  rails,  etc.  The  char- 
ging of  these  betterments  to  earnings  has  re- 
duced the  apparent  net  earnings  for  the  time. 
Without  intending  to  concede  that  the  net 
earnings  of  the  company  are  the  sole  criterion 
for  estimating  the  value  of  its  franchise  and 
main  stem,  we  content  ourselves  with  sayiug 
that  the  fact  just  mentioned  deprives  the  ar- 
gument of  counsel  for  the  prosecutor,  drawn 
from  the  item  of  "net  earnings,"  of  much,  if 
not  all,  of  its  force. 

The  state  board  of  assessors  valued  the 
main  stem  and  franchise  at  $180,000.  The 
prosecutor  claims  that  their  true  value  is  no 
more  than  $130,000.  A  review  of  the  evidence 
convinces  us  that  the  finding  of  the  state 
board  was  reasonable,  and  not  based  upon 
any  wrong  principle. 

The  tax  under  review  should  therefore  be 
affirmed,  with  costs. 


(74  N.  J.  L.  704) 

RAND  v.  ARMM. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Tbiai^- Dibectino  Vebdict. 

If  a  trial  court  in  directing  a  verdict  as- 
sumes or  decides  a  material  fact  as  to  which  a 
different  conclusion  might  legitimately  be  reach- 
ed upon  the  testimony,  the  resulting  judgment 
will  be  set  aside  upon  error. 

[Ed.  Note. — For  chsps  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §f  332-343.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Max  Rand  against  Samuel  Armm. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Reversed. 


The  following  is  the  statement  of  the  case 
made  by  the  trial  court  In  directing  a  ver- 
dict (a  diagram  shows  the  locus  In  quo): 


BROOME  ST 


The  consideration  which  I  have  been  able 
to  give  this  case  since  the  hour  of  adjourn- 
ment yesterday  afternoon  had  led  me  to  the 
conclusion  that  there  Is  no  controverted  fact 
in  the  case,  the  settlement  of  which  by  you 
would  determine  to  any  extent  the  rights 
of  the  parties  to  this  litigation.  The  situa- 
tion, as  the  proofs  have  developed  It,  is  this: 
In  1851  a  man  named  Joseph  Bechler,  or 
Belhler,  was  the  owner  of  Nos.  51,  53,  and 
55  Broome  street  in  Newark,  adjoining  lots. 
Those  lots  were,  each  of  them,  100  feet  deep. 
Belhler,  being  the  owner,  conveyed  the  mid- 
dle lot,  No.  53,  to  a  man .  named  Wendell 
Keeple  by  a  proper  deed  of  conveyance.  In 
that  deed  he  Inserted  this  provision:  "The 
said  Joseph  Belhler  agrees  that  the  said 
Keeple,  his  heirs  and  assigns  shall  have  the 
free  use  of  a  passageway  three  feet  wide  run- 
ning from  Broome  street  39  feet  along  the 
north  end  of  the  said  Joseph  Belhler's  bouse." 
I  gather  from  that  clause  In  the  deed,  and 
from  the  pleadings  In  the  case,  Joseph  Belh- 
ler was  occupying  one  of  the  three  houses, 
and  that  was  the  bouse  alongside  of  which 
this  alley  ran.  The  proofs  show  that  that  was 
No.  51.  So  you  will  see  that  by  the  deed 
made  by  Joseph  Beibler  to  Wendell  Keeple, 
Belhler  agreed  that  Keeple  and  his  heirs  and 
assigns  should  have  the  use  of  the  alley  run- 
ning by  his  residence.  The  deed  goes  on  to 
say,  also:  "The  said  Joseph  Belhler  agrees 
and  reserves  15  feet  in  depth  along  the  rear 
of  the  house  he  now  occupies,  and  the  two 
houses  adjoining  on  the  south"— that  is  the 
houses  on  Nos.  53  and  55 — "to  be  used  In 
common  by  himself,  his  heirs  nnd  assigns, 
with  Wendell  Keeple  and  Conrad  Belhler, 
their  heirs  and  assigns  forever."  The  legal 
effect  of  that  provision  in  that  deed  by  Belh- 
ler to  Keeple  was  this:  He  granted  to  Keeple 
a  right  to  use  the  alleyway  for  the  purpose 
of  passing  backward  and  forward  from  No. 
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55,  the  rear  of  No.  55,  to  the  public  street 
He  also  granted  to  Keeple  the  right  of  using 
a  strip  6  feet  wide  in  the  rear  of  his  (Belh- 
ler's)  residence,  for  the  purpose  of  enabling 
Keeple  to  get  from  No.  55  to  the  rear  of  the 
3-foot  alley,  which  was  on  the  north  side  of 
Beihier's  residence.  Whether  that  provision 
with  relation  to  the  15-foot  strip  granted 
anything  more  or  not  is  not  material  in  the 
case.  It  at  least  granted  to  Keeple  the  right 
to  pass  across  the  rear  of  No.  51  to  get  to  the 
3-foot  alley,  and  so  go  on  out  to  the  street. 
Xou  will  see  that  this  deed  reserves  to  Belh- 
ler  the  right  to  use  15  feet  of  the  lot  which 
he  conveyed  to  Keeple;  that  is,  No.  53.  The 
scheme  was  to  reserve  a  strip  15  feet  wide 
running  across  the  whole  of  these  three  lots, 
just  in  the  rear  of  the  houses,  for  the  use  of 
Keeple  and  himself,  and  another  man,  whose 
interest  does  not  appear.  Now,  so  far  as  he 
granted  to  Keeple  the  right  to  use  this,  he 
was  charging  the  property  which  he  occu- 
pied, No.  51,  where  he  lived,  and  No.  55, 
the  rear  property.  He  was  granting  to 
Keeple  something  more  than  the  ownership 
of  lot  No.  58.  He  was  granting  him  a  use 
In  the  property  which  he  still  occupied,  and, 
in  the  grant  of  No.  53,  he  was  keeping  out 
something  for  himself;  that  Is,  he  said  by 
this  deed:  "Keeple,  I  grant  you  a  right  to 
pass  over  this  15-foot  strip  on  my  home  lot 
No.  51,  and  also  on  No.  55,  and  I  reserve  to 
myself  the  right  to  pass  across  a  15-foot 
strip  on  your  lot  No.  58.w  Now,  the  purpose 
for  which  Mr.  Beihler  reserved  to  himself 
the  right  to  pass  backward  and  forward 
across  that  strip  on  No.  53  does  not  appear  in 
the  deed;  but  we  have  It  from  the  proofs 
that  there  was  a  well,  either  on  that  lot  No. 
53  or  perhaps  on  lot  No.  55,  which  was  used 
In  common  by  the  occupants  of  all  three  of 
these  lots,  and  it  may  be  that  it  was  for  the 
purpose  of  preserving  the  benefit  of  that  well 
to  the  different  owners  of  the  lots  that  this 
provision  was  put  in.  The  provision  which  I 
have  read  was  put  In  the  deed,  not  only  for 
the  benefit  of  Mr.  Keeple,  and  for  the  bene- 
fit of  Mr.  Beihler,  but  for  those  who  should 
come  after  them  in  the  ownership  of  the 
property.  In  other  words,  it  was  put  in  for 
the  benefit  of  the  property,  and  the  man  who 
bought  the  property  bought  it  with  that 
benefit  attached  to  it 

Shortly  after  the  grant  to  Keeple,  Beihler 
conveyed  his  home  lot,  No.  51,  the  lot  where 
the  alley  was,  to  Mr.  Holzhauer ;  and  he  made 
that  conveyance  before  the  deed  which  he 
made  to  Keeple  had  been  put  on  record ;  ani, 
unless  Holzhauer  knew  of  the  conveyance  to 
Keeple,  and  knew  what  was  In  it,  he  was  tak- 
ing lot  No.  51  free  from  this  servitude,  as  we 
lawyers  call  It  But  I  think  the  evidence 
shows  that  be  knew  about  it,  notwithstanding 
the  deed  was  not  on  record,  because  bis  son 
testifies  that,  while  he  was  a  boy  living  there 
with  his  father,  those  who  owned  lot  No. 
53  used  the  alleyway,  and  that  his  father's 
family  used  the  15-foot  strip  for  the  purpose 


of  going  backwards  and  forwards  to  the 
well.  Now,  Mr.  Beihler  having  charged  No. 
61  with  that  servitude  In  favor  of  No.  53— 
that  is,  having  granted  to  the  owner  of  No. 
53  an  easement — a  way  across  the  back  of 
lot  No.  51,  and  so  on  through  the  alleyway, 
that  easement  descended  to  the  different 
purchasers  as  they  bought  No.  53,  unless 
something  was  done  between  1851  and  the 
time  of  bringing  this  suit  to  wipe  it  out 
About  six  years,  or  five  years,  after  Mr. 
Keeple  bought  No.  53,  Mr.  Beihler  sold  No. 
56  to  a  man  named  Beck,  and  some  years 
after  Beck  purchased  No.  55  he  purchased 
No.  53  from  a  gentleman  who  in  the  mean- 
time had  acquired  it  and,  as  the  owner  of 
those  two  properties,  you  see,  he  became  en- 
titled, as  an  appurtenance  to  these  two  prop- 
erties, to  the  easement  across  lot  No.  51, 
across  that  15-foot  strip,  and  down  through 
the  alley;  that  Is,  the  right  to  pass  back- 
ward and  forward  from  his  own  property, 
across  lot  No.  51,  and  through  the  side  alley 
out  to  the  street,  and  back  again,  when  he 
wanted  to. 

Now,  the  claim  on  the  part  of  the  plain- 
tiff, who  is  the  present  owner  of  lot  No.  51, 
is  that  that  whole  easement  was  wiped  out 
when  Mr.  Beck,  as  the  testimony  shows,  be- 
ing the  owner  of  these  two  properties,  refused 
to  permit  the  people  who  lived  in  No.  51  any 
longer  to  come  on  No.  55,  or  No.  53.  You 
will  remember  from  the  testimony  that  after 
the  well  ran  dry,  or  after  the  cat  fell  In  the 
well,  perhaps,  that  well  was  closed.  So  far 
as  it  had  been  used  for  a  water  supply  It  was 
abandoned.  The  aqueduct  water  was  put  in 
the  buildings,  In  No.  51  at  least  and  the  well 
finally  filled  up,  and  after  that  Mr.  Beck  said 
to  the  people  living  in  No.  51,  "Xou  can't 
come  on  my  property  any  more";  his  idea 
apparently  being  that  the  right  to  go  on  No. 
51  and  No.  53,  which  had  been  reserved  in 
this  deed  to  Keeple,  was  limited  to  the  pur- 
pose of  getting  water,  and,  when  the  ability 
to  get  water  was  terminated,  the  right  to  go 
backwards  and  forwards  was  terminated, 
and  on  that  theory  be  said  to  the  occupants 
of  No.  51,  "Keep  off  my  lot  hereafter."  But 
although  he  said  that,  and  enforced  what  he 
said  by  acts,  when  it  was  necessary,  he  did 
not  abandon  his  right  to  pass  over  No.  51. 
He  continued  to  exercise  that  right  although 
he  refused  to  recognize  the  right  of  the  occu- 
pants of  No.  61  to  come  on  his  land.  So 
there  was  no  abandonment  by  Mr.  Beck  of 
his  right  to  use  this  way ;  and  his  conduct  in 
refusing  to  recognize  the  right  of  the  occu- 
pant of  No.  51  to  come  on  his  land  does  not 
operate  to  extinguish  the  easement  which,  as 
owner  of  No.  53,  he  had  In  lot  51.  He,  as  I 
say,  continued  to  use  that  way.  The  amount 
of  the  user  is  Immaterial.  He  used  It  ap- 
parently, when  he  desired.  When  the  mem- 
bers of  his  family,  or  the  occupants  of  his 
property,  desired,  they  ased  It  Now,  it  is 
said  that  some  years  ago  a  colored  woman, 
Mrs.  Bruce,  I  think  her  name  was,  who  was 
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living  in  No.  51,  assumed  the  right  to  stop 
the  user  of  that  way  by  occupants  of  No.  63 ; 
that  the  alleyway  on  the  side  of  No.  51  open- 
ed into  the  street;  that  there  was  a  door 
there;  and  that  she  kept  that  door  locked, 
and  kept  the  key,  so  it  could  not  be  used  by 
anybody  except  herself  or  those  whom  she 
permitted  to  use  It  Well,  without  stopping 
to  consider  whether  she  had  any  right  to  do 
that,  or  whether  that  conduct  could  be  effect- 
ive as  against  the  owner  of  No.  53,  it  seems 
to  me  that  the  proof  is  immaterial  in  deter- 
mining the  rights  of  the  parties,  tor  this  rea- 
son :  This  right  of  way,  or  right  of  passage, 
was  created  by  deed,  and  it  continues  to  ex- 
ist as  a  matter  of  law  until  It  is  terminated 
either  by  the  acts  of  the  parties  or  by  the 
act  of  one  of  the  parties.  I  have  already 
said  that  Mr.  Beck  did  nothing  to  terminate 
It  So  far  as  the  case  shows,  nobody  who 
holds  title  from  Mr.  Beck  has  done  anything 
to  terminate  it  The  only  way  the  owner  of 
No.  51  could  terminate  it  against  the  will  of 
the  owner  of  No.  53  was  by  doing  something 
which  was  in  defiance  of  the  right  of  the 
owner  of  No.  53  to  enjoy  the  way,  doing 
something,  for  instance,  such  as  this  colored 
woman  did,  putting  up  a  barrier  which  pre- 
vented its  use.  And  that  condition  of  affairs 
must  continue  for  fully  20  years,  in  order  to 
wipe  out  the  right  of  way ;  and  the  evidence 
In  this  case  is,  as  I  reeall  the  testimony  of 
the  colored  policeman,  that  his  mother  had 
only  lived  on  this  block,  I  think  in  No.  63, 
for  a  while,  or  No.  55,  and  afterwards  in  No. 
51  for  a  period  beginning  some  16  years  ago. 
He  did  not  know  just  how  long,  perhaps  a 
little  longer,  perhaps  a  little  shorter;  that 
she  originallj  lived  In  No.  53  or  No.  55,  and 
afterwards  moved  Into  No.  51,  but  he  did  not 
know  when  she  moved  into  No.  61.  In  or- 
der to  show  that  there  was  an  extinguish- 
ment of  this  easement,  the  Ivrden  rested  up- 
on the  plaintiff  to  show  that  there  had  been 
such  an  interruption,  such  a  defiance  of  the 
rights  of  the  owner  of  the  easements  as  I 
have  mentioned,  and  that  that  continued  for 
20  years,  that  for  20  years  the  owner  of  No. 
53  bad  been  deprived,  by  the  act  of  the  own- 
er of  No.  51,  or  those  representing  him,  from 
enjoying  this  easement;  and  that  has  not 
been  shown.  The  case  presents  a  pure  ques- 
tion of  law  on  the  admitted  facts;  and  on 
those  facts  I  charge  you  that  the  defendant 
Armm,  who  is  the  owner  of  Nos.  53  and  55, 
holds  that  property  with  the  right  to  use  this 
way  over  No.  51,  and  that  so  far  as  the 
proofs  go,  nothing  has  occurred  to  determine 
that  right  since  It  was  originally  created  by 
Mr.  Beihler  In  1851.  That  being  so,  the  re- 
sult is  that  Mr.  Armm  was  Justified,  when 
the  plaintiff  barred  that  gate  against  him, 
which  prevented  him  from  going  through  the 
alley.  In  using  such  force  to  remove  the  bar- 
rier as  the  occasion  required,  and  he  conse- 
quently is  entitled  to  your  verdict  Gentle- 
men of  the  Jury,  you  may  render  a  verdict  In 
favor  of  the  defendant  without  leaving  your 
seats. 


Frank  B.  Bradner,  for  plaintiff  in  error. 
Samuel  W.  Beldon,  for  defendant  in  error. 

GARRISON.  J.  In  addition  to  the  com- 
prehensive statement  of  the  case  made  by 
the  trial  court,  two  references  to  the  dia- 
gram may  be  useful.  The  letter  X  marks 
the  two-feet  opening  by  which  the  defendant 
was  enabled,  upon  leaving  his  building  by  a 
rear  door,  to  pass  on  to  the  right  of  way 
claimed  by  him  over  the  plaintiff's  lot  The 
letter  G  indicates  the  gate  maintained  by  the 
plaintiff  across  the  three-foot  alley,  the  break- 
ing of  which  by  the  defendant  constituted 
the  trespass  for  which  the  action  was  brought 

The  trial  below  resulted  in  the  direction 
of  a  verdict  for  the  defendant  which  was  ex- 
cepted to  and  has  been  assigned  as  error. 

In  directing  a  verdict  the  trial  court  avow- 
edly decided  two  matters  of  fact  adversely  to 
the  plaintiff  in  error,  viz.:  (1)  That  Hola- 
hauer,  a  predecessor  in  the  plaintiff's  cha.ln 
of  title,  had  notice  of  the  15-foot  easement 
created  by  the  unrecorded  deed  of  Beihler  to 
Keeple;  and  (2)  that  there  had  been  no 
abandonment  of  the  said  easement  by  Beck, 
who  was  a  predecessor  in  the  defendant's 
chain  of  title. 

We  think  that  each  of  these  questions 
should,  to  say  the  least  have  been  submitted 
to  the  Jury. 

1.  Beihler's  deed  to  Keeple  for  lot  53  which 
created  the  easement  in  1851  was  not  record- 
ed within  15  days,  and  not  until  after  Beih- 
ler's subsequent  deed  to  Holzhauer  for  lot 
51  had  been  recorded.  Hence  a  search  made 
by  subsequent  grantees  of  Holzbauer's  title 
would  not  have  disclosed  the  deed  under 
which  the  defendant  claims.  There  being, 
therefore,  no  constructive  notice  of  the  ease- 
ment, the  burden  was  upon  the  defendant  to 
prove  actual  notice  In  the  plaintiff  or  those 
under  whom  he  claims.  This  the  defendant 
attempted  to  do  as  to  Holzhauer;  but  the 
only  testimony  adduced  for  this  purpose  was 
that  of  Holzhauer's  son,  who  remembered 
that  when  he  was  a  boy  living  with  his  fa- 
ther on  lot  51,  the  occupants  of  lot  53  passed 
over  his  father's  lot  to  reach  the  alley. 
This,  however,  was  presumably  while  the 
witness'  father  occupied  lot  51  under  bis 
deed  from  Beihler,  for  no  prior  occupancy  is 
even  hinted  at  Hence,  such  user,  even  if  es- 
tablished, did  not  constitute  proof  of  a  notice 
to  Holzhauer  at  a  period  when  it  would  have 
been  of  any  avail  to  charge  his  title.  More- 
over, Holzhauer  and  several  successive  gran- 
tors of  lot  51,  when  they  came  to  convey, 
made  no  mention  in  their  deeds  of  the  ease- 
ment in  question,  which  was  not  In  a  techni- 
cal sense  an  apparent  one.  The  question  of 
actual  notice  was  therefore  one  for  the  Ju- 
ry, unless,  Indeed,  a  directed  verdict  for  the 
plaintiff  would  have  been  proper. 

2.  With  respect  to  the  fact  of  the  abandon- 
ment of  the  easement  by  Beck,  we  also  think 
that  a  Jury  question  was  presented  by  the 
proofs.    The  erection  by  this  grantor  in  the 
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defendant's  title  of  a  building  covering  the 
entire  easement  upon  lots  53  and  55  was 
some  evidence  of  an  abandonment  as  to  lot 
51,  especially  In  view  of  the  reciprocal  char- 
acter of  the  original  easement  It  unques- 
tionably showed  an  intention  to  destroy  the 
original  easement  to  some  extent,  to  what  ex- 
tent was  for  the  jury. 

For  these  trial  errors,  the  Judgment  must 
be  reversed. 


SCHIPPBRS  v.  KEMPKES  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  Gut— Bank  Deposit— Evidence. 

It  being  admitted  that  a  deposited  fund  is 
the  money  of  A.,  the  mere  issuing  by  a  savings 
bank,  at  the  direction  of  A,  of  a  passbook  to  "A. 
or  B.,  either  to  draw,"  or  "in  account  with 
A  or  B.,"  will  not  constitute  a  present  gift  of 
the  fund,  evidenced  by  the  passbook,  to  B. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  tf  53,  54,  56.] 

2.  Same— Donatio  Causa  Mortis. 

Nor  will  it  constitute  a  valid  gift  to  take 
effect  upon  the  death  of  A.  Such  a  donative 
purpose  in  its  intent  and  direction  is  testa- 
mentary in  character ;  and,  not  being  made  in 
the  manner  prescribed  by  the  statute  of  wills, 
Is  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  f I  53,  54,  56.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Wllhelmlna  Schippers  against 
Rheinholdt  Herman  Kempkes  and  the  Pat- 
erson  Savings  Institution.  Decree  for  com- 
plainant, and  defendants  appeal.    Affirmed. 

Charles  Dunn  and  Michael  Dunn,  for  ap- 
pellant B.  Herman  Kempkes.  Robert  E. 
Tan  Hovenberg,  for  appellee. 

FORT,  J.  On  the  7th  of  May,  1891,  Eliza- 
beth Kempkes  opened  an  account  In  the  Pat- 
erson  Savings  Institution  by  a  deposit  of 
$135,  receiving  as  the  evidence  of  the  deposit 
its  passbook  in  her  name  No.  42,105.  This 
account  remained  in  this  way  from  this  date 
until  February  14,  1903.  In  the  meantime 
she  had  made  other  deposits,  and,  from  time 
to  time,  drafts  against  the  same.  On  this 
last  date,  as  appears  by  the  exhibits,  this 
entry  was  made  on  the  depositor's  card  of 
the  savings  Institution:  "The  name  of  R. 
Herman  Kempkes  added,  by  request  of  Eliza 
Kempkes,  February  14,  1903."  The  entry 
was  also  upon  the  passbook.  The  last  de- 
posit on  book  No.  42,105  was  made  October 
19,  1903.  On  the  same  day  book  No.  92,441 
was  taken  out,  the  old  book  being  full,  and 
upon  this  new  passbook  this  entry  was 
made:  "In  account  with  R.  Herman  or  Eliza 
Kempkes."  In  book  No.  92,441  the  last  de- 
posit was  made  on  November  12,  1903.  Mrs. 
Kempkes  died  November  20,  1903.  The  com- 
plainant is  one  of  the  executors  of  Elizabeth 
Kempkes,  deceased,  and  the  defendant  is  the 
other.    There  was  due  upon  book  No.  92,441 


at  the  death  of  Mrs.  Kempkes  $1,811.28. 
From  this  account  Herman  drew  after  Mrs. 
Kempkes'  death  $500,  leaving  $1,311.26.  It  Is 
this  fund  that  is  in  dispute  here.  The  com- 
plainant claims  this  balance  Is  a  part  of 
the  estate  of  Mrs.  Kempkes,  and  passed  to 
the  executors  under  her  will.  The  defendant 
claims  both  as  a  present  gift  to  him  and  by 
virtue  of  his  survivorship  of  Mrs.  Kempkes, 
his  mother.  The  learned  Vice  Chancellor 
who  heard  this  case  for  the  Chancellor  found 
otherwise,  and  the  decree  of  the  Court  of 
Chancery  Is  in  favor  of  the  complainant. 
With  this  result  we  agree. 

The  Vice  Chancellor  found  that  on  the 
proof  in  this  case  there  was  not  sufficient 
evidence  of  any  donative  purpose.  With  this 
view  we  are  also  Inclined  to  agree,  so  far  at 
least  as  any  donative  purpose  in  present! 
was  evidenced  by  any  act  of  Mrs.  Kempkes. 
The  proof  seems  to  establish  only  that  she 
for  convenience  had  her  passbook  so  Indorsed 
by  the  bank  that  either  she  or  her  son  Her- 
man could  draw  from  the  account  on  the 
presentation  of  it  at  the  bank.  She  In  no 
sense  gave  over  the  possession  of  the  pass- 
book to  Herman,  or  ceased  either  her  actual 
dominion  over  it  or  right  to  reduce  the  fund 
represented  by  it  to  her  own  possession  at 
any  time.  Under  such  circumstances  a  pres- 
ent gift  of  the  fund  will  not  be  established. 
Cook  v.  Lum,  55  N.  J.  Law,  373,  26  Atl.  80S. 
It  being  conceded  that  a  deposited  fund  is 
the  money  of  A.,  the  mere  Issuing  by  a  sav- 
ings bank  at  the  direction  of  A.  of  a  pass- 
book to  "A.  or  B..  either  to  draw,"  or  "Pat- 
erson  Savings  Institution,  in  account  with  A 
or  B.,"  will  not  constitute  a  present  gift  of 
the  fund  evidenced  by  the  passbook  to  B. 
Where  the  subject  of  an  alleged  gift  remains, 
or  is  immediately  replaced,  under  the  domin- 
ion of  the  donor,  the  gift  is  not  complete. 
Parker  v.  Copland  (N.  J.  Err.  &  App.)  64 
Atl.  129. 

But  it  is  contended  that,  even  If  the  fund 
did  not  pass  in  this  case  by  the  Indorsement 
upon  the  passbook  during  the  life  of  Mrs. 
Kempkes,  it  did  pass  at  her  death  to  Her- 
man, as  the  survivor,  as  a  valid  gift  In 
the  course  of  his  opinion,  the  learned  Vice 
Chancellor  who  decided  this  case  said  that 
he  would  hold  "that  this  contract,  entered 
into  by  the  savings  bank  with  Mrs.  Kempkes 
and  ber  son,  would  be  a  sufficient  external 
form  to  constitute  a  valid  gift  if  the  donative 
purpose  be  present"  If  he  meant  by  that 
that  If  the  evidence  were  sufficient  to  estab- 
lish a  present  donative  purpose  and  actual 
gift  within  the  principle  of  Cook  v.  Lum, 
supra,  he,  of  course,  was  right,  but  if  he 
meant  that  If  the  evidence  bad  been  suffi- 
cient to  satisfy  him  of  a  donative  purpose 
to  take  effect  at  the  death  of  Mrs.  Kempkes, 
he  would  have  held  the  gift  to  be  valid 
under  the  circumstances  here  proven,  we  are 
unable  to  agree  with  that  view.  Such  at- 
tempted gifts,  donatio  causa  mortis,  are  not 
valid,  but  are  clearly  void  under  our  decl- 
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slons;  not,  of  course,  because  of  the  lack  of 
a  donative  purpose,  but  because  the  intent 
or  direction  Is  testamentary  in  character,  and 
not  made  in  the  manner  prescribed  by  the 
statute  of  wills.  Stevenson  v.  Earl,  65  N. 
J.  Eq.  721,  65  Atl.  1091,  103  Am.  St  Rep. 
790.  So  that,  in  whatever  light  this  alleged 
gift  may  be  viewed,  It  Is  void  and  unenforce- 
able. 

The  decree  of  the  Court  of  Chancery  Is 
affirmed. 


(75  N.  J.  L.  162) 

BROCKHURST  v.   KAISER,   Sheriff. 
(Supreme  Court  of  New  Jersey.    June  26,  1907.) 

Shebijts'   and   Constables'   Fees— Deposit 

in  Advance. 

The  act  of  February  21,  1905,  respecting 
sheriffs  in  counties  of  the  first  class  (P.  L.  1905, 
p.  19,  S  8),  authorizes  the  sheriff  to  exact  pay- 
ment in  advance  only  for  the  services  actually 
required  to  be  performed  by  him.  So  much  of 
the  section  as  authorizes  sheriffs  to  receive  de- 
posits of  money  in  advance  in  excess  of  the  fees 
actually  demandable  is  intended  merely  for  the 
convenience  of  the  parties,  and  it  is  optional 
with  suitors  and  their  attorneys  whether  such 
deposit  shall  be  made. 

(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Common  Pleas,  Hud- 
Bon  County. 

Certiorari  by  Harry  B.  Brockhurst  against 
John  C.  Kaiser,  sheriff.  Reversed,  and  order 
made  amercing  sheriff. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

Adolf  Lu  Engelke,  for  prosecutor.  Marshall 
Van  Winkle,  for  respondent. 

PITNEY,  J.  This  writ  brings  under  re- 
view an  order  made  by  the  court  of  common 
pleas  denying  an  application  to  that  court 
for  amercement  of  the  sheriff.  By  section  22 
of  the  act  concerning  sheriffs  (Gen.  St  p. 
3114),  it  is  enacted  that  if  any  sheriff  shall 
neglect  or  refuse  to  execute  any  writ  of 
execution  to  him  directed  and  which  shall 
come  to  his  hands,  he  shall  be  amerced  In 
the  value  of  the  debt  or  damages  and  costs 
to  and  for  the  use  of  the  plaintiff,  provided 
that  10  days'  notice  in  writing  shall  be  given 
to  the  sheriff  by  the  plaintiff  before  any  mo- 
tion shall  be  made  for  such  amercement  By 
way  of  return  to  the  writ  of  certiorari  here- 
in, the  court  of  common  pleas  has  sent  up 
the  order  denying  the  application  for  amerce- 
ment together  with  the  notice  of  tbe  motion, 
the  testimony  taken  before  the  common  pleas, 
and  tbe  findings  of  fact  by  that  court 

It  appears  tbat  on  August  21,  1906,  there 
was  placed  in  tbe  bands  of  tbe  sheriff  a  writ 
of  execution  issued  by  the  court  of  common 
pleas  against  the  goods  and  chattels  and  also 
tbe  lands  of  one  Stevens,  founded  upon  a 
Judgment  recovered  by  Brockhurst  against 
Stevens;  that  upon  the  same  day  the  sher- 
iff levied  upon  certain  goods  and  chattels 
belonging  to  tbe  defendant;  that  two  days 
later  Brockhurst  ordered  the  sheriff  to  pro- 


ceed with  tbe  sale  of  these  goods,  and  there- 
upon the  sheriff  requested  Brockhurst  to  de- 
posit with  the  sheriff's  office  the  sum  of  $50, 
to  be  used  in  the  payment  of  the  fees  of  the 
sheriff  as  they  accrued  on  the  sale  under  tbe 
execution;  that  Brockhurst  refused  to  make 
this  deposit  but  offered  to  pay  to  tbe  sher- 
iff In  advance  the  legal  fees  to  which  he  was 
entitled  by  statute,  and  requested  the  sheriff 
to  Inform  him  as  to  the  amount  of  tbe  legal 
fees  for  such  sale  so  that  he  might  pay  the 
same;  tbat  the  sheriff  refused  to  Inform 
tbe  plaintiff  as  to  tbe  amount  of  such  fees, 
and  demanded  a  deposit  of  $50  before  he 
would  proceed  with  the  execution,  saying 
that  he  did  not  know  tbe  exact  amount  to 
which  he  would  be  entitled  on  a  sale,  and 
therefore  could  not  give  to  the  plaintiff  the 
information  he  sought  Tbe  sheriff  also  said 
that  it-  was  the  custom  of  his  office  to  de- 
mand and  receive  $50  on  all  executions  as  a 
deposit  to  be  used  to  pay  the  sheriff's  legal 
fees  as  they  accrued,  and  that  he  refused  to 
proceed  under  any  execution  until  the  de- 
posit of  $50  was  made  with  his  office.  Brock- 
hurst on  several  occasions  endeavored  to 
have  the  sheriff  proceed  with  the  execution, 
and  also  to  be  Informed  as  to  what  the  sher- 
iff's actual  fees  were,  but  without  success. 
Being  unsuccessful  in  obtaining  a  sale  under 
his  execution  without  making  the  required  de- 
posit of  $50,  and  being  unable  to  ascertain 
the  actual  fees  to  which  the  sheriff  was  en- 
titled for  a  sale  of  the  goods,  Brockhurst 
gave  notice  of  bis  motion  for  amercement 
These  are  the  findings  of  the  judge  of  tbe 
court  of  common  pleas,  based  upon  tbe  evi- 
dence that  was  taken  before  him  upon  the 
bearing  of  the  motion.  A  further  finding  is 
tbat  the  sheriff  had  caused  a  printed  circular 
to  be  sent  to  all  the  lawyers  In  his  county  ap- 
prising them  of  the  custom  of  his  office  to 
demand  and  receive  $50  upon  each  execution, 
and  that  tbe  plaintiff  had  received  one  of 
these  circulars,  which  stated  that  the  deposit 
was  to  be  used  In  paying  for  printing.  The 
sheriff's  levy  in  the  present  case  Included  no 
real  estate,  but  only  personal  property  con- 
sisting of  one  truck,  one  team  of  heavy 
horses,  and  one  set  of  double  harness.  Tbe 
court  below  denied  the  application  for  amerce- 
ment on  the  ground  tbat  a  recent  act  of 
the  Legislature  respecting  sheriffs  In  coun- 
ties of  tbe  first  class  (P.  L.  1905,  p.  19,  I  3) 
gives  to  the  snerlff  the  right  to  exact  such 
sum  by  way  of  deposit  as  to  him  seems  rea- 
sonable, and  that  the  sheriff  is  the  best  judge 
as  to  wbat  Is  reasonable  In  such  matters. 

On  the  argument  before  this  court  tbe 
learned  counsel  for  the  sheriff  sought  to  jus- 
tify tbe  denial  of  tbe  application  In  part,  up- 
on the  ground  tbat  the  notice  given  In  the 
court  below  was  defective,  because  based 
solely  upon  the  sheriff's  refusal  and  neglect 
to  advertise  the  goods  and  chattels  In  ques- 
tion for  sale.  It  is  argued  that  the  statute 
(Gen.  St  p.  3114,  i  22)  contains  no  authority 
for  amercement  because  of  a  mere  failure  to 
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advertise;  that,  before  amercement  can  take 
place,  It  must  appear  that  the  stieriff  failed 
to  completely  execute  the  writ  In  Stryker 
v.  Merseles,  24  N.  J.  Law,  542,  this  court 
held  that  it  Is  not  sufficient  in  a  notice  to 
a  sheriff  of  a  motion  for  amercement  to  as- 
sign as  a  ground  the  mere  nonexecutlon  of  a 
writ  of  execution,  and  that  the  notice  must 
assign  neglect  or  refusal  to  execute  ft  as 
the  ground.  In  Ritter  v.  Merseles,  24  N.  J. 
Law,  627,  It  was  held  that  tne  notice  of 
amercement  must  state  specifically  a  legal 
ground  of  amercement  with  the  same  certain- 
ty, though  not  with  the  same  formality,  as 
would  be  required  in  a  declaration,  and  that 
a  notice  "for  not  having  returned  said  execu- 
tion according"  to  law,  "and  for  neglect  of 
duty  In  relation  to  said  execution,"  is  in- 
sufficient; that  the  duty  neglected  must  be 
specified.  In  Waterman  v.  Merrill,  33  N.  J. 
Law,  378,  It  was  again  held  that  the  mere  non- 
return of  the  writ  is  not  sufficient  to  warren1- 
amercement ;  and  in  this  case,  as  well  as  in 
the  Stryker  Case  just  cited,  it  was  held  that 
the  sheriff  will  not  be  amerced  if  the  plaintiff 
has  by  his  own  Interference  prevented  him 
from  discharging  his  duties.  In  the  case  be- 
fore us  It  Is  argued  that  the  evidence  taken 
in  the  court  below  shows  that  Brockburst's 
instruction  to  the  sheriff  was  merely  to  ad- 
vertise the  goods  and  not  to  proceed  to  a  sale. 
In  our  Judgment  the  evidence  distinctly  nega- 
tives this,  and  shows,  on  the  contrary,  that 
the  Instructions  were  to  advertise  and  also 
to  sell  the  goods,  and  that  there  was  no  in- 
struction to  defer  or  "hold  up"  the  sale  in 
any  way.  But,  as  we  conceive,  we  are  no 
further  concerned  with  the  evidence  than  to 
inquire  whether  it  furnishes  legitimate  sup- 
port for  the  findings  of  the  court  of  common 
pleas  upon  the  questions  of  fact  There  le 
an  express  finding  that  the  plaintiff  In  exe- 
cution ordered  the  sheriff  to  proceed  with 
the  sale  of  the  goods  in  question,  and  we 
think  this  finding  is  fully  justified  by  the 
evidence. 

The  court  of  common  pleas  did  not  at  all 
base  its  refusal  of  amercement  upon  the 
ground  that  the  notice  did  not  sufficiently 

'  specify  the  basis  of  the  application.  It  would 
seem,  Indeed,  that  since  the  statute  requires 
amercement  If  the  sheriff  neglect  or  refuse 
to  execute  a  writ  of  execution,  and  since  a 
sale  of  the  goods  levied  upon  is  an  essential 
part  of  the  execution  of  the  writ,  and  since 
by  statute  (Gen.  St.  p.  1420,  §  31)  no  sale  of 

'  goods  under  execution  may  be  made  without 
previous  notice  or  advertisement,  a  refusal 

'  and  neglect  to  advertise  the  goods  is  neces- 
sarily a  refusal  and  neglect  to  execute  the 
writ,  so  that  the  notice  in  this  respect  seems 

'  to  be  entirely  clear  and  specific  and  to  com- 
ply both  with  the  letter  and  spirit  of  section 
22  of  the  act  concerning  sheriffs.  Gen.  St  p. 
3114.    But,  Irrespective  of  the  form  of  the 

'  notice,  the  court  of  common  pleas  went  into 
the  whole   question   upon   its   merits,   and, 

'  notwithstanding  that  the  court  found  facts 


Importing  a  neglect  or  refusal  to  execute  the 
writ  of  execution,  It  denied  the  application 
for  amercement  on  the  ground  that  the  sher- 
iff was  justified  in  his  refusal  because  the* 
plaintiff  In  execution  bad  refused  to  comply 
with  a  condition  precedent  lawfully  and 
reasonably  Imposed  by  the  sheriff.  If  ob- 
jection had  been  made  below  to  the  form  of 
the  notice,  it  might  or  course,  have  been 
amended.  We  think  the  case  must  now  be 
determined  upon  Its  merits. 

The  statute  relied  upon  to  justify  the  de- 
mand for  a  deposit  of  $50  (P.  L.  1905,  p. 
19,  §  3)  reads  as  follows :  "The  said  sheriffs 
shall  be  personally  liable  to  their  respective 
counties  for  the  payment  of  all  such  fees 
and  costs,  and  for  their  own  protection  It 
shall  be  lawful  for  them  to  exact  the  pay- 
ment of  such  fees  and  costs  before  receiving, 
filing  or  entering  any  paper  or  executing  a 
writ,  process,  order  or  mandate,  or  perform- 
ing any  other  services  In  said  offices  for 
which  costs,  fees  or  compensation  Is  allowed 
by  law ;  and  for  convenience  It  shall  be  law- 
ful for  the  said  sheriffs  to  receive  from  suit- 
ors and  their  attorneys  reasonable  deposits 
of  money  in  advance  to  answer  such  fees  and 
costs,  rendering  an  account  therefor  to  the 
person  making  such  deposit  at  least  once  In 
four  months."  In  our  opinion  this  section 
permits  the  sheriff  to  exact  payment  in  ad- 
vance only  for  the  services  actually  required 
to  be  performed  In  the  execution  of  the  writ 
These  fees  were  sufficiently  tendered  by  the 
prosecutor  herein,  or  at  least  the  tender  was 
dispensed  with  by  the  refusal  of  the  sheriff 
to  state  the  amount  of  his  fees.  The  latter 
part  of  the  section,  authorizing  sheriffs  to  re- 
ceive deposits  of  money  in  advance  to  an 
amount  in  excess  of  the  fees  actually  de- 
mandable,  Is  intended  merely  for  the  con- 
venience of  the  parties,  and  It  Is  optional 
with  suitors  and  their  attorneys  whether 
such  deposit  shall  be  made. 

In  our  opinion,  therefore,  the  court  of  com- 
mon pleas  erred  In  denying  the  application 
for  amercement  on  the  ground  relied  upon. 

The  order  under  review  should  be  reversed 
and  an  order  made  amercing  the  sheriff,  with 
costs. 


(75  N.  J.  L.  171) 
ECKBRT  ▼.  WALLACE. 

(Supreme  Court  of  New  Jersey.    June  26,  1907.) 

Accobd  and  Satisfaction— Consideration. 

A  parol  agreement  by  a  creditor  to  accept 
from  his  debtor  less  than  is  due,  by  way  of 
compromise,  is  void  for  want  of  consideration, 
and  cannot  be  set  up  in  bar  as  an  accord  and 
satisfaction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Accord  and  Satisfaction,  {  61.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Orange. 

Action  by  August  F.  Eckert  against  William 
L.  Wallace.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 
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Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

Jerome  D.  Gedney,  for  appellant.  Howe 
&  Davis,  for  appellee. 

PITNEY,  J.  Plaintiff  did  work  and  fur- 
nished materials  to  the  amount  and  value  of 
$70.58  In  and  about  tbe  repairs  of  a  building 
owned  by  tbe  defendant  For  tbe  balance  of 
$20.58  remaining  due  after  crediting  tbe  de- 
fendant with  a  payment  of  $50  tbe  plaintiff 
recovered  judgment  herein.  The  defense  was 
an  accord  and  satisfaction.  It  appeared  that 
tbe  payment  of  $50  was  made  In  the  form  of 
a  check  Inclosed  in  a  letter  from  defendant 
to  plaintiff,  stating  that  this  payment  was  in 
full  settlement  of  the  amount  due  from  de- 
fendant to  plaintiff.  Plaintiff  drew  tbe  mon- 
ey upon  the  check,  but  refused  to  accept  It  as 
payment  in  full. 

Tbe  question  presented  by  this  appeal  la 
whether  the  circumstances  of  the  making  and 
acceptance  of  the  payment  conclusively  evi- 
denced an  accord  and  satisfaction.  This  de- 
pends upon  whether  the  plaintiff's  claim  of 
$70.58  was  a  liquidated  demand  concededly 
due  from  the  defendant  to  him,  or  whether 
there  was  a  bona  fide  dispute  between  the 
parties  as  to  the  work  done  and  materials 
furnished  by  the  plaintiff,  or  as  to  the  amount 
justly  due  to  him  therefor.  From  the  state 
of  the  case  it  appears  that  upon  tbe  trial  be- 
low (which  was  had  before  the  district  court 
judge  without  a  Jury)  there  was  conflicting 
evidence  upon  this  question.  The  trial  judge 
found  as  matter  of  fact  that  the  work  and 
materials  in  question  were  performed  and 
furnished  for  the  defendant  at  his  request, 
that  the  value  thereof  was  $70.58,  and  that 
the  plaintiff's  claim  was  liquidated.  This 
necessarily  Imports  a  finding  that  there  was 
no  bona  fide  dispute  with  respect  to  tbe  ex- 
istence of  the  claim  or  the  amount  due  there- 
on. In  this  state  it  is  settled  that  a  parol 
agreement  by  a  creditor  to  accept  from  his 
debtor  less  than  Is  due  by  way  of  a  com- 
promise is  void  for  want  of  consideration, 
and  cannot  be  set  up  In  bar  as  an  accord  and 
satisfaction.  Daniels  v..  Hatch,  21  N.  J.  Law, 
391,  47  Am.  Dec  169;  Line  v.  Nelson,  38  N. 
J.  Law,  358;  Watts  v.  Frenche,  19  N.  J.  Eq. 
407;  Oliver  v.  Phelps,  20  N.  J.  Law,  180;  Id., 
21  N.  J.  Law,  597;  Chambers  v.  Niagara  Fire 
Ins.  Co.,  58  N.  J.  Law,  216,  33  Atl.  283. 

To  tbe  facts  as  found  by  bim  the  district 
court  judge  properly  applied  this  rule  of  law. 

The  judgment  under  review  should  be  af- 
firmed, with  costs. 


C7*  N,  J.  L.  785)       , 

SCHMIDT  et  al.  v.  PERKINS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19,   1907.) 

1.  Pbopebty— Title   to— What   Law    Gov- 
erns. 

The  title  to  tangible  personal  property  be- 
longing to  an  Iowa  corporation,  bat  actually 
stored  in  New  Jersey,  and  not  merely  in  trans- 


itu, is  to  be  determined  by  the  law  of  New  Jer- 
sey, as  between  residents  of  Iowa,  and  residents 
of  states  other  than  Iowa. 

2.  COBPOBATXONS     — •     FRAUDULENT     CONVEY- 
ANCES. 

A  sale  of  tangible  personal  property  ac- 
tually stored  in  New  Jersey  by  an  insolvent 
Iowa  corporation  to  four  creditors,  one  of 
whom  is  a  director,  in  satisfaction  of  an  ante- 
cedent debt,  is  invalid  as  against  attaching 
creditors  resident  in  states  other  than  Iowa, 
where  all  the  vendees  have  knowledge  of  the 
facts. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  i  21o4.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court;  Hudson  County. 

Action  by  Oswald  Schmidt  and  others 
against  Randolph  Perkins  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Reversed  and  remanded. 

George  G.  Tennant,  for  plaintiffs  In  error. 
M.  T.  Rosenberg,  for  defendants  in  error. 

SWAYZE,  J.  This  is  an  action  of  replevin 
involving  tbe  title  to  certain  engines,  form- 
erly tbe  property  of  the  Whitehead  Ma- 
chinery Company,  an  Iowa  corporation.  The 
plaintiffs  claim  under  a  sale  made  to  them  In 
Iowa  on  October  4,  1905,  the  defendants  un- 
der an  attachment  out  of  the  Hudson  circuit 
levied  at  Jersey  City  October  7,  1905.  The 
plaintiffs  are  residents  of  Iowa.  The  resi- 
dence of  the  plaintiff  in  attachment  is  not 
shown,  but  seems  to  have  been  in  Illinois, 
and  tbe  applying  creditor  is  a  resident  of 
that  state.  The  actual  situs  of  the  engines 
from  the  time  they  were  bought  by  the 
Whitehead  Machinery  Company  early  in  1904 
to  the  date  of  the  attachment,  more  than  a 
year  and  a  half,  was  in  Jersey  City,  where 
they  were  in  the  custody  of  the  Pennsyl- 
vania Railroad.  They  had  been  bought  by 
the  Whitehead  Company,  which  dealt  In 
secondhand  machinery,  for  purpose  of  resale, 
and  the  evident  intent  was  to  leave  them  in 
Jersey  City  until  they  were  actually  sold. 
Notice  of  the  sale  to  the  plaintiffs  was  im- 
mediately given  to  the  Pennsylvania  Rail- 
road Company. .  Tbe  sale  was  for  tbe  purpose 
of  satisfying  a  note  of  the  Whitehead  Com- 
pany dated  November  1,  1904,  payable  one 
year  after  date  and  indorsed  by  tbe  plain- 
tiffs. This  note  was  held  by  an  Iowa  bank, 
and  was  paid  by  tbe  plaintiffs  October  4, 
1905,  the  day  of  the  sale  to  them.  One  of 
tbe  plaintiffs  was  a  director  of  tbe  White- 
head Company  at  the  time,  one  had  been  but 
bad  resigned  some  time  before,  and  two  bad 
acted  as  directors  upon  the  supposition  that 
Ave  were  required,  but  had  discovered  pre- 
vious to  October  4th  that  only  three  were 
authorized.  All,  however,  took  part  in  the 
transaction. 

At  the  trial  the  solution  of  tbe  question  at 
Issue  was  treated  by  counsel  on  both  sides 
as  dependent  upon  the  law  of  Iowa  as  to 
transfers  of  property  of  an  insolvent  corpora- 
tion to  its  directors,  and  evidence  was  taken 
on  that  subject  by  the  plaintiffs  and. def end- 
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ants.  The  trial  judge  directed  a  verdict  for 
the  plaintiffs,  to  which  exception  was  duly 
taken.  At  the  argument  In  this  court  It  was 
for  the  first  time  suggested  that  the  title  was 
governed  by  the  law  of  New  Jersey,  and 
counsel  were  allowed  to  submit  supplemental 
briefs. 

We  think  the  case  was  tried  by  counsel 
upon  an  erroneous  theory.  The  title  to  tan- 
gible personal  property  Is  ordinarily  govern- 
ed by  the  law  of  its  situs.  The  maxim, 
"Mobilia  personam  sequuntur,"  states  a  mere 
fiction  of  law  which  it  is  sometimes  neces- 
sary to  apply  In  order  to  do  justice,  but  it 
ought  not  to  be  extended  beyond  that  neces- 
sity. Our  Supreme  Court  long  ago  recogniz- 
ed the  absurdity  of  affirming  that,  goods 
found  within  the  Jurisdiction  of  the  state 
are  not  subject  to  Its  laws  (Varnum  ▼.  Camp, 
13  N.  J.  Law,  826,  25  Am.  Dec.  476),  and 
more  than  50  years  later,  In  Cronan  v.  Fox, 
50  N.  J.  Law,  417,  14  Atl.  119,  this  court 
said:  "The  rule  that  the  title  to  movable 
property  is  to  be  Judged  of  and  determined 
by  the  lex  rei  sits  (which  is  not  without  ex- 
ceptions) has  prominent  application  and 
adoption  where  personal  property  is  seized 
under  process  Issued  from  the  courts  of  the 
state  where  the  property  is."  The  learned 
Judge  who  wrote  the  opinion  in  that  case 
did  not  state  the  exceptions  to  which  be  re- 
ferred. He  may  have  had  in  mind  cases  of 
choses  in  action,  sometimes  classed  as  mov- 
ables and  subject  to  the  maxim  above  quot- 
ed (Moore  v.  Bonnell,  31  N.  J.  Law,  90); 
cases  where  both  claimants  have  the  same 
domicile  (Runyon  v.  Groshon,  12  N.  J.  Eq. 
86;  Northwestern  Bank  v.  Poynter,  [1895] 
A.  C  56,  64  L.  J.  H.  L.  27);  cases  where 
the  conveyance  is  Itself  sufficient  to  pass 
title,  and  the  only  invalidity  arises  out  of 
the  proposed  method  of  distributing  the  pro- 
ceeds, and  the  objection  Is  made  by  credit- 
ors not  resident  In  New  Jersey  (Bentley  v. 
Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec 
671);  or  cases  where  the  goods  are  merely  In 
transitu  (Savlgny  on  Private  International 
Law  [Eng.  translation]  135,  of  which  rule 
Enowles  Loom  Works  v.  Vacher,  57  N.  J. 
Law,  490,  31  AtL  306,  S3  L.  R.  A.  805,  af- 
firmed 59  N.  J.  Law,  586,i  seems  the  nearest 
illustration  In  our  Reports.  We  have  recent- 
ly reviewed  the  cases  In  Cooper  v.  Phila- 
delphia Worsted  Co.,  68  N.  J.  Eq.  622,  60 
Atl.  352.  'None  of  the  exceptions  are  ap- 
plicable to  the  present  case.  The  cases  of 
an  assignment  with  preferences  and  of 
goods  In  transitu  are  most  like  It  The  lat- 
ter exception  is  not  in  point,  since  the  goods 
were  stored  in  Jersey  City  for  more  than  a 
year  and  a  half  and  without  any  present 
Intent  of  removal,  unless  in  the  event  of  a 
resale.  The  former  exception,  which  was  the 
case  of  Bentley  v.  Whittemore,  is  not  In 
point,  since  in  that  case  the  conveyance  It- 
self was  sufficient  under  our  law.  It  was 
only  the  method  of  distribution  to  which  the 
conveyance  was  ancillary  that  militated  with 
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the  provisions  of  our  statute.  It  was  there- 
fore quite  possible  to  sustain  the  conveyance 
in  that  case,  and  disregard  the  provision  for 
a  preference  among  creditors  in  the  distribu- 
tion. In  the  present  case  it  Is  the  convey- 
ance itself  which  Is  voidable  by  creditors 
for  reasons  to  be  stated  hereafter.  The 
court  took  pains  to  point  out  in  Bentley  v. 
Whittemore  the  distinction  between  a  de- 
fect in  the  conveyance  itself  and  a  defect  in 
the  scheme  to  which  the  conveyance  was  an- 
cillary. Such  a  distinction  was  quite  es- 
sential to  the  decision  of  that  case,  since  the 
title  to  land  came  in  question.  The  court 
said:  "No  doubt  Is  Intended  to  be  hinted 
as  to  the  settled  existence  of  the  rule  that 
the  validity  of  every  disposition  of  real  es- 
tate must  depend  upon  the  law  of  the  coun- 
try In  which  that  estate  is  situated." 

Cronan  v.  Fox  was  decided  20  years  after 
Bentley  v.  Whittemore,  and  in  our  judgment 
enunciates  the  rule  that  must  govern  the 
present  controversy.  This  case  is,  Indeed, 
the  converse  of  that  There  the  conveyance 
was  invalid  In  Maryland,  but  valid  in  New 
Jersey.  Here  the  conveyance  is  said  to  be 
valid  In  Iowa,  but  Invalid  In  New  Jersey.  In 
that  case  we  protected  the  grantee  against 
the  process  of  our  own  courts.  If  there  is 
any  difference.  It  is  In  favor  of  sustaining 
a  seizure  under  the  process  of  our  courts, 
as  we  are  now  asked  to  do.  One  of  the  at- 
taching creditors,  and  probably  both,  are  not 
residents  of  Iowa,  and  hence  are  not  to  be 
held  as  bound  by  the  law  of  that  state.  Wo 
therefore  see  no  difficulty  in  the  way  of  hold- 
ing that  the  title  to  the  goods  is  to  be  de- 
termined by  the  law  of  New  Jersey. 

The  law  of  this  state,  Independent  of  sec- 
tion 64  of  the  corporation  act  (P.  L  1896, 
p.  298),  Is  that  directors  of  an  Insolvent  cor- 
poration are  trustees  of  its  funds  for  its- 
creditors,  and  subject  to  the  rule  that  a  trus- 
tee cannot  use  property  for  his  own  benefit 
to  the  disadvantage  of  the  cestui  que  trust 
It  follows  that  directors,  who  are  creditors, 
stand  upon  the  same  footing  as  any  other 
creditor,  and  cannot  by  any  act  of  their  own 
obtain  a  position  superior  to  that  of  other 
creditors  for  whose '  benefit  they  hold  the 
trust  assets.  This  wholesome  doctrine  was 
established  at  a  time  when  our  statute  did 
not  contain  the  provisions  now  embodied 
In  section  64.  Montgomery  v.  Phillips,  58  N. 
J.  Eq.  203,  217,  31  Atl.  622.  The  rule  ap- 
plies only  to  directors.  Savage  v.  Miller,  56 
N.  J.  Eq.  432.*  The  facts  of  this  case  suggest 
the  query  whether  the  same  rule  would  be 
applicable  to  directors  who  are  such  only  de- 
facto;  but  it  is  not  necessary  to  decide  this 
question.  One  of  the  four  to  whom  the 
engines  were  sold  was  actually  a  director. 
All  seem  to  have  taken  part  in  the  transac- 
tion and  to  have  known  of  what  our  law- 
deems  a  breach  of  trust  If  so,  they  can 
no  more  profit  thereby  than  the  director 
himself. 

A  conveyance  of  property  held  In  trust* 
*x  au.  in.  n  Ati.  «&. 
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by  which  a  trustee  attempts  to  secure  an 
advantage  for  himself  as  against  his  cestui 
que  trust,  is  voidable  by  the  cestui  que  trust. 
Staata  v.  Bergen,  17  N.  J.  Bq.  554,  558; 
Romaine  v.  Hendrlckson's  Ex'rs,  27. N.  J.  Eq. 
162,  affirmed  28  N.  J.  Eq.  275;  Bassett  v. 
Shoemaker,  46  N.  J.  Bq.  538,  20  Ati.  52,  19 
Am.  St  Rep.  435.  The  question  usually 
arises  in  equity,  but  there  is  no  reason  why 
the  sale  should  not,  like  other  fraudulent 
sales  of  personal  property,  be  avoided  at 
law.  In  this  case  the  attaching  creditors 
occupy  the  position  of  cestuls  que  trustent 
and  the  plaintiffs  the  position  of  trustees  or 
vendees  with  notice.  The  attachment  was  in 
Itself  an  election  to  avoid  the  sale.  The 
rale  of  Montgomery  v.  Phillips  applies  only 
to  Insolvent  corporations,  and,  unless  there 
was  evidence  of  Insolvency  on  October  4, 
1905,  the  direction  of  verdict  for  the  plain- 
tiffs was  correct  We  think  there  was  per- 
suasive evidence  of  Insolvency  within  the 
meaning  of  the  word  In  our  law.  National 
Bank  of  the  Metropolis  v.  Sprague,  21  N.  J. 
Eq.  530,  538;  Sklrm  v.  Eastern  Rubber  Mfg. 
Co.,  57  N.  J.  Eq.  179,  184,  40  Atl.  769.  It 
is  unnecessary  to  recite  the  evidence  which 
leads  us  to  this  view,  since  the- question  is 
one  of  fact  which  must  be  determined  by  a 
Jury. 

The  judgment  must  be  reversed,  and  the 
record  remitted  for  a  new  trial. 


CM  N.  J.  I*  (63) 

GERMANTJ8  v.  LEHIGH  VALLEY  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  21,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Evidence. 

Plaintiff's  intestate  was  one  of  a  gang  of 
men  employed  by  the  defendant  company  on  Its 
tracks  tamping  ties.  The  evidence  at  the  close 
of  plaintiff's  case  proved  a  custom  that  the  men 
should  be  warned  by  the  boss  or  foreman  of  the 
approach  of  a  train,  and  that  the  plaintiff's  in- 
testate was  run  down  and  killed  because  of  the 
failure  of  the  foreman  to  give  such  warning. 
Held,  that  upon  such  uncontradicted  proof  a 
motion  to  nonsuit  was  rightfully  denied.  The 
decedent  had  the  right  to  rely  upon  such  warn- 
ing being  given  in  case  there  was  any  danger 
from  approaching  trains. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant  §8  269-271,  300.} 

2.  SAVE— Negligence  of  Foreman— Liabil- 
ity of  Master. 

Where  the  custom  of  giving  a  warning  by 
the  foreman  is  proved,  it  is  embraced  in  the 
duty  owed  by  the  master  to  the  servants,  and 
for  the  failure  of  the  foreman  properly  to  dis- 
charge that  duty  the  master  is  responsible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  34,  Master  and  Servant,  t§  385,  418.] 

3.  Sake— Questions  fob  Jurt. 

Where  unusual  conditions  are  shown  to 
exist,  such  as  the  passing  of  noisy  freight 
trains,  which  may  interfere  with  the  servants 
hearing  the  customary  warning  or  signals,  it 
was  properly  left  to  the  jury  to  say  whether, 
under  such  unusual  conditions,  the  customary 
warnings  were  sufficient. 


(Syllabus  by  the  Court) 


Error  to  Supreme  Court 

Action  by  Emil  Germanus,  as  administrator 
of  Michael  Marcincsak,  against  the  Lehigh 
Valley  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

McCarter  &  English,  for  plaintiff  in  error. 
Thomas  L.  Raymond,  for  defendant  in  error. 

VROOM,  J.  The  plaintiff's  Intestate  was 
one  of  a  gang  of  laborers  In  the  employ  of 
the  defendant  company.  They  were  working 
on  the  day  of  the  accident  on  the  main  line 
of  the  defendant's  railroad  between  Elizabeth 
and  Roselle,  and  were  engaged,  under  the 
direction  of  one  Kutora,  as  foreman,  in  tamp- 
ing ties.  The  track  at  that  point  to  the  west 
is  directly  straight  for  over  a  mile.  The 
plaintiff's  Intestate  was  working  on  the  east- 
bound  track,  facing  Elizabeth,  with  his  back 
toward  the  direction  from  which  trains  would 
come.  He  was  killed  by  being  run  down 
by  a  special  engine  running  on  the  said  east- 
bound  track,  and  when  he  was  struck  was 
bending  forward  working  with  his  pick.  The 
men  constituting  the  gang  were  strung  out  in 
a  line  on  the  said  track.  The  deceased  was 
working  standing  with  his  back  to  the  ap- 
proaching engine,  and  was  the  third  In  the 
line.  The  foreman,  Kutora,  was  some  eight 
or  nine  steps  from  him.  About  the  time  of 
the  accident  ft  long,  empty,  and  noisy  freight 
train  was  passing  on  the  west-bound  track, 
along  side  of  the  place  where  the  men  work- 
ed. The  engine  which  ran  down  and  killed 
plaintiff's  Intestate  was  in  use  by  the  officials 
of  the  road  on  a  tour  of  inspection,  and  was 
returning  from  such  a  trip,  and  had  on  board 
certain  officers  of  the  company.  It  was  claim- 
ed by  the  engineer  that  the  bell  was  rung 
and  the  whistle  blown  from  Roselle  until  the 
deceased  was  struck.  The  testimony  on  the 
part  of  the  plaintiff  was  that  no  signals  were 
given  of  the  approach  of  the  engine.  Accord- 
ing to  the  evidence  of  the  plaintiff's  wit- 
nesses, It  was  the  custom  of  the  foreman  to 
call  out  to  the  men  to  look  out  on  the  ap- 
proach of  trains,  and  even  to  push  them  away 
if  they  did  not  move  in  time,  but  that  on  this 
occasion  no  warning  at  all  was  given  by  the 
foreman.  The  foreman,  Kutora,  testified  that 
he  had  given  two  warnings,  and  was  corrob- 
orated by  one  of  the  gang  of  men. 

At  the  close  of  the  plaintiff's  case  a  motion 
was  made  for  a  nonsuit  which  was  denied 
by  the  learned  trial  justice,  and  this  refusal 
forms  the  basis  for  the  first  error  assigned. 
The  ground  urged  In  support  of  the  motion 
was  "that  the  place  where  the  plaintiff's  In- 
testate was  working  was  one  of  obvious  dan- 
ger, and  that  he  can  only  escape  from  the 
liability  that  comes  from  occupying  such  a 
position,  in  a  suit  against  the  master,  upon 
substantial  proof  of  the  existence  of  a  custom 
on  the  part  of  the  company  to  notify  the  em- 
ployes, so  situated  as  the  decedent  In  this 
'case  was,  of  the  approach  of  a  train,  and  that 
there  is  no  proof  of  the  custom  of  giving 
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warning  by  the  bom  or  foreman."  I  think 
the  motion  to  nonsuit  was  properly  denied. 
As  the  case  stood  when  the  case  for  the  plain- 
tiff was  closed,  there  was  proof  uncontradict- 
ed that  It  was  the  custom  of  the  company  by 
Its  foreman  to  warn  men  working  on  the 
tracks,  as  this  gang  were,  of  the  approach  of 
trains,  and  that  In  this  particular  Instance 
the  warning  was  not  given.  The  deceased 
had  the  right  to  rely  upon  such  a  warning 
being  given,  In  case  there  was  any  danger 
from  approaching  trains.  D'Agostlno  v.  Pen- 
na.  R  R.  Co.,  72  N.  J.  Law,  358,  60  Atl.  1118. 
It  was  correctly  held  in  that  case  that  where 
a  workman  In  the  discharge  of  his  duty  has 
placed  himself  In  a  position  of  probable  dan- 
ger, and  where  be  has  a  right  to  expect  a 
warning  before  the  danger  becomes  actual, 
and  he  Is  Injured  because  no  warning  is 
given,  the  question  whether  be  assumed  the 
risk  or  was  guilty  of  contributory  negligence 
cannot  be  decided  by  the  court.  Albanese  v. 
Central  R.  R.  Co.,  70  N.  J.  Law,  241,  67  Atl. 
447;  Harmer  t.  Reed  Apartment  Co.,  68  N.  J. 
Law,  332,  53  Atl.  402.  This  case  Is  distin- 
guished from  the  recent  decision  of  this  court 
In  Precodnlck  v.  Lehigh  Valley  R.  R,  Co.,  65 
Atl.  1047.  There  the  necessity  of  the  giving 
warning  to  the  men  while  working  together 
as  a  gang,  under  the  custom  or  system  prov- 
ed, was  held  part  of  the  duty  owed  by  the 
company  to  them;  but  It  appeared  that  the 
deceased  In  that  case  was  working  at  a  dis- 
tance from  the  gang,  and  the  custom  was 
clearly  shown  that  when  so  sent  out  by  him- 
self It  was  Incumbent  upon  the  workman  to 
look  out  for  his  own  safety;  the  distinction 
clearly  being  that  in  the  case  now  under 
consideration  he  had  the  right  to  expect  a 
warning,  while  In  the  Precodnlck  Case  he 
'bad  not  such  a  right,  by  reason  of  the  system 
under  which  he  was  working. 
'  It  was  further  sought  to  sustain  the  mo- 
tion for  a  nonsuit  upon  the  ground  that  the 
foreman,  Kutora,  was  a  fellow  servant  with 
the  plaintiff's  Intestate.  While  this  point  was 
not  included  in  or  strictly  raised  by  the  mo- 
tion for  nonsuit,  yet  It  was  clearly  present 
In  .the  mind  of  the  trial  Judge.  He  said,  hi 
denying  the  motion:  "As  I  understand  the 
rule  laid  down  by  our  cases,  Kutora  was  not 
acting  as  a  fellow  servant  of  the  deceased, 
bnt  was  the  representative  of  the  master,  per- 
forming the  master's  work,  and  for  his  failure 
the  master  Is  responsible.  His  failure  is  not 
In  that  regard  the  failure  of  a  fellow  work- 
man." The  rule  laid  down  in  this  court  in 
Bellville  Stone  Co.  t.  Mooney,  61  N.  J.  Law, 
253,  39  AtL  764,  39  L  R.  A.  834,  controlling 
this  question,  is  too  well  settled  to  call  for 
any  further  discussion.  In  that  case  Mr. 
Justice  Dixon  said:  "That  the  giving  of 
warning  was  embraced  In  the  duty  owed  by 
an  employer  to  his  employes;  that  the  place 
where  he  sets  them  to  work  shall  be  kept 
safe ;  that  the  failure  of  the  foreman  to  per- 
form  this  duty  carefully  was  imputable  to 


the  employer;  that  such  failure  was  not  one 
of  those  obvious  dangers  of  which  the  em- 
ploye assumed  the  risk."  D'Agostlno  v. 
Penna.  R.  R  Co.,  supra. 

The  other  assignments  of  error  were  based 
upon  exceptions  taken  to  the  charge  of  the 
trial  Judge.  The  second,  third,  and  seventh 
exceptions  were  argued  together.  They  were 
as  follows:  "(2)  All  that  the  defendant  was 
obliged  to  do  was  to  use  reasonable  care  to 
see  that  customary  warning  was  given  of 
an  approaching  engine.  If  the  Jury  believe 
that  the  noise  of  a  passing  freight  train  on 
the  west-bound  track  Interfered  with  the 
plaintiff  hearing  such  signals  or  warning,  the 
plaintiff  cannot  recover.  (3)  Any  Increased 
danger  arising  from  the  presence  of  a  noisy 
freight  train,  and  the  consequent  difficulty  In 
hearing  the  signals  or  warning  of  an  ap- 
proaching engine,  was  a  risk  assumed  by  the 
decedent.  The  railroad,  company  was  not 
bound  to  Increase  or  change  its  customary 
call  or  warning  by  reason  of  the  accidental 
presence  of  a  freight  train  making  a  noise 
on  the  west-bound  track."  "(7)  For  any  dif- 
ficulty In  hearing  the  warning  of  the  fore- 
man, If  any  were  given,  arising  from  the 
fact  that  a*  train  of  empty  coal  and  freight 
cars  was  passing  by,  the  company  was  in  no 
wise  responsible." 

It  was  Insisted  upon  the  part  of  the  plain- 
tiff in  error  that  these  requests  raised  the 
question  whether  the  passing  of  the  freight 
train  and  its  attendant  noise  fastened  an 
additional  burden  on  the  defendant  to  bring 
home  its  warning  to  the  workman,  or  did  It 
impose  an  additional  duty  on  the  decedent 
to  be  on  his  guard  in  the  presence  of  the  In- 
creased danger?  These  requests  the  trial 
Judge  declined  to  charge,  and  very  properly 
said  it  was  for  the  Jury  to  say  whether  the 
customary  warning  was  enough  under  the 
unusual  conditions  which  existed.  In  bis 
charge,  after  referring  to  the  fact  that  the 
giving  of  a  warning  is  embraced  in  the  duty 
owed  by  the  employer  to  the  employe  he 
said:  "If  you  find  that  this  signal  was  not 
given  by  Kutora  in  a  way  to  warn  these  work- 
men soon  -enough  to  enable  them  safely  to 
escape,  then  there  is  another  question  which 
you  must  determine  adversely  to  the  rail- 
road company  before  yon  can  fasten  the  re- 
sponsibility upon  them;  and  that  is*  this: 
Was  the  blowing  of  the  whistle  of  this  train 
and  the  ringing  of  this  bell  continuously  a 
discharge  of  the  duty  which  this  railroad 
company  owed  to  this  decedent?  That  is, 
to  use  reasonable  care  for  bis  protection 
while  he  was  at  work  on  that  track?  Now, 
It  would  Beem  to  me  that,  ordinarily,  noth- 
ing could  be  more  effective  to  warn  a  man 
working  upon  a  railroad  track  of  the  fact 
that  a  train  was  approaching  than  by  the 
continuous  blowing  of  the  whistle  on  the 
engine.  It  is  for  you  to  say  whether  that 
is  a  full  performance  of  the  company's  duty 
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under  all  conditions.  Were  the  surroundings 
such  that  the  blowing  of  the  whistle  could 
not  be  heard  by  these  men,  notwithstanding 
the  continuity  of  Its  blowing?  The  testi- 
mony is  that  they  all  kept  on  at  work  on  this 
track  until  the  engine  was  close  upon  them. 
Did  the  freight  train  which  was  passing  at 
the  time  drown  the  noise  of  the  whistle  un- 
til the  engine  was  close  upon  these  men? 
If  It  did,  then  that  warning  was  not  ef- 
fective. The  fact  that  it  was  not  effective 
Is  not  conclusive  negligence  on  the  part  of 
the  railroad  company.  Ought  they  to  have 
anticipated  that,  under  the  conditions  exist- 
ing at  that  time  and  place,  that  warning 
would  not  be  one  which  would  be  heard  by 
these  men?"  The  subject  of  the  warnings 
was  thus  fairly  placed  before  the  jury,  and 
there  was  no  error  In  leaving  it  to  their 
determination. 

The  other  assignments  of  error  relied  upon 
by  the  plaintiff  in  error  were  based  upon  the 
fourth  and  fifth  requests  to  charge.  The 
fourth  request  was  "that  if  the  company 
gave  warning  or  signal  of  the  approaching 
engine,  and  the  decedent  hesitated  or  de- 
layed obeying,  and' thereby  was  killed,  there 
can  be  no  recovery."  To  have  charged  this 
request  would  have  amounted  to  a  determi- 
nation, as  a  matter  of  law,  that  any  hesitation 
or  delay  in  obeying  amounted  to  contribu- 
tory negligence,  and  would  have  defeated 
the  action,  and  was  properly  refused.  The 
question  of  contributory  negligence  was  cor- 
rectly submitted  to  the  Jury;  the  trial  judge 
in  his  charge  saying:  "If  you  say  that  the 
warning  was  given  In  such  a  way  that  he 
must  have  heard  it,  if  be  had  been  paying 
the  attention  which  be,  as  a  prudent  man,  Is 
required  to  pay,  working  In  a  place  of  danger 
and  knowing  the  system  which  is  adopted 
for  his  safety,  then  the  railroad  company  is 
in  no  default  In  the  performance  of  the 
duty  which  it  owed  to  him  of  taking  reason- 
able care  for  his  safety,  and  the  plaintiff 
could  not  recover." 

The  fifth  request  was  as  follows:  "Mo  duty 
was  cast  upon  the  defendant  to  pull  the  de- 
cedent off  the  track;  nor  was  the  defendant 
bound  to  have  a  foreman  near  enough  to 
every  workman  as  that  his  warning  should 
be  heard  by  each,  in  addition  to  giving  the 
customary  warning  by  bell  or  whistle,  or 
both."  The  trial  Judge  declined  to  charge 
this  request,  saying  that  It  had  injected  into 
it  a  statement  not  warranted  by  the  proof; 
that  is,  that  the  warning  customarily  given 
to  laborers  on  the  track  of  an  approaching 
engine  or  train  was  by  whistle  or  bell,  and 
that  there  was  no  proof  that  any  such  signal 
had  ever  been  given  before;  and,  when  it  is 
considered  that  the  evidence  tended  to  show 
tiat  the  warning  by  the  boss  or  foreman 
was  the  customary  warning,  it  cannot  be 
said,  as  a  proposition  of  law,  that  the  com- 
pany did  not  owe  the  duty  to  this  man  to 
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have  the  foreman  near  enough  to  the  work- 
men so  that  his  warning  could  be  heard  by 
each. 

I  find  no  error  In  the  record,  and  the  judg- 
ment brought  up  should  be  affirmed. 


(75  N.  J.  L.  168) 
GIBBS  v.  GUARAGLIA  et  al. 

(Supreme  Court  of  New  Jersey.     June  26, 
1907.) 
Bills  and  Notes— Indorsement. 

The  negotiable  instruments  act  (P.  L.  1902, 
p.  694,  H  63,  64)  abrogates  the  rule  laid  down 
in  Chaddock  v.  Vanness,  35  N.  J.  Law,  517.  10 
Am.  Bep.  256,  and  subjects  a  person  not  other- 
wise a  party  to  a  promissory  note  who  places 
his  signature  thereon  in  blank  before  delivery, 
to  the  liability  of  indorser .  in  favor  of  the 
payee  and  subsequent  parties. 

[Ed.  Note. — For  cases  in  point,  Bee  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  549.] 

(Syllabus  by  the  Court) 

Appeal  from  Second  District  Court  of 
Jersey  City. 

Action  by  Mattle  W.  Gibbs  against  Bertha 
Guaraglla  and  Charles  Guaraglla.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

Weller  &  Liechtenstein,  for  appellant. 
George  W.  Flaacke,  for  appellees. 

PITNEY,  J.  This  action  was  brought  to 
recover  the  amount  due  upon  a  promissory 
note  dated  June  27, 1903,  made  by  one  Henry 
Breuek  to  the  order  of  William  Shaffer,  pay- 
able on  demand  after  date  at  the  Second  Na- 
tional Bank  of  Hoboken,  and  Indorsed  in 
blank  by  defendants'  testator  before  delivery 
to  the  payee.  Plaintiff  Is  the  holder  of  the 
note  by  assignment  from  the  payee.  Guar- 
aglia,  the  indorser,  died  October  26,  1904. 
The  note  was  not  presented  at  bank  for  pay- 
ment during  bis  lifetime,  nor  thereafter  until 
July  18,  1905,  when  it  was  protested  for  noil- 
payment,  and  the  defendants,  as  executors  o*.' 
Guaraglla,  were  notified.  The  action  was 
brought  to  trial  before  the  judge  of  the  dis- 
trict court  without  a  Jury.  For  the  plaintiff 
evidence  was  Introduced  tending  to  show,  but 
not  conclusively  showing,  that  the  indorser, 
Guaraglla,  waived  presentment  of  the  note 
at  least  for  a  time. 

The  trial  court  rendered  judgment  In  favor 
of  the  defendants,  holding  that  the  signing 
of  the  note  by  Guaraglla  before  Its  delivery 
to  the  payee  was  an  Indorsement,  so  that  in 
order  to  fix  a  liability  upon  him  there  should 
have  been  a  presentment  for  payment  within 
a  reasonable  time  after  the  making  of  the 
note,  and  notice  of  nonpayment  It  was  held 
that  the  indorser  did  not  by  his  conduct 
waive  bis  right  to  presentment  and  notice  of 
nonpayment;  and  that  the  evidence  did  not 
show  such  an  arrangement  between  the  par- 
ties to  the  note  as  would  preclude  the  defend- 
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ants,  as  representatives  of  the  indorser,  from 
availing  themselves  of  the  defense  that  there 
■was  not  presentment  for  payment  and  notice 
of  nonpayment  within  a  reasonable  time. 
Since  the  findings  of  the  trial  judge  upon  the 
questions  of  fact  are  reasonably  justified  by 
the  evidence  that  was  before  him,  we  cannot 
review  those  findings  upon  this  appeal,  which 
Is  limited  to  questions  of  law  only.  Burr  v. 
Adams  Express  Co.,  71  N.  J.  Law,  263,  68 
Atl.  608. 

The  appellant  Insists  that  Frank  Quaraglia 
was  primarily  liable  upon  the  note,  and  that 
no  presentment  or  notice  was  necessary  to 
bind  him.  Chaddock  v.  Vanness,  35  N.  J.  Law, 
517,  10  Am.  Rep.  256,  Is  cited  In  support  of 
this  contention.  But  by  section  63  of  the  ne- 
gotiable Instruments  act  (P.  L.  1902,  p.  594): 
"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor,  is  deemed  to  be  an  indorser,  unless 
he  clearly  indicates  by  appropriate  words  his 
intention  to  be  bound  In  some  other  capac- 
ity." And  by  section  64:  "Where  a  person 
not  otherwise  a  party  to  an  Instrument  pla- 
ces thereon  his  signature  In  blank  before  de- 
livery, he  Is  liable  as  Indorser  In  accordance 
with  the  following  rules:  (1)  If  the  instru- 
ment Is  payable  to  the  order  of  a  third  per- 
son he  is  liable  to  the  payee  and  to  all  sub- 
sequent parties,"  etc.  The  act  abrogates  the 
rule  of  Chaddock  v.  Vanness,  and  subjects 
a  person  not  otherwise  a  party  to  the  instru- 
ment, who  places  bis  signature  thereon  In 
blank  before  delivery,  to  the  liability  of  In- 
dorser in  favor  of  the  payee  and  subsequent 
parties.  See  Wilson  v.  Hendee  (N.  J.)  66 
Atl.  413,  415.  We  think  the  trial  judge  prop- 
erly held  that  the  obligation  assumed  by 
Frank  Quaraglia  was  merely  the  conditional 
obligation  of  an  ordinary  Indorser,  so  that, 
for  want  of  presentment  of  the  note  for  pay- 
ment within  a  reasonable  time  and  notice  of 
nonpayment,  there  was  no  liability  upon  him 
or  his  representatives. 

The  judgment  under  review  should  be  af- 
firmed, with  costs. 


(70  N.  J.  B.  677) 

CLEMENT  et  al.  v.  YOUNG-McSHEA 
AMUSEMENT  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  19060 

1.  Frauds,  Statute  of —  Lease  by  Agent  — 
Necessity  of  Wbitten  Authobity. 

A  lease  of  real  property  for  more  than  three 
years,  signed  by  an  agent  whose  authority  is 
not  in  writing,  has  against  the  principal  no 
other  force  or  effect,  either  in  law  or  in  equity, 
than  a  lease  at  will,  because  of  the  first  sec- 
tion of  the  statute  of  frauds  (Gen.  St  p.  1602). 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §  272.] 

2.  Same— Contracts. 

A  written  contract  purporting  to  be  made 
between  A.  and  B.  is  not,  under  the  statute  of 
frauds,  sufficient  evidence  of  a  contract  between 
A.  and  a  third  person  who  is  not  mentioned  in 
the  writing. 


8.  Cobpobationb— Powers  or  Dtbkctobs. 

The  director  of  a  corporation  has  no  au- 
thority, as  director,  to  act  for  the  corporation, 
except  in  his  place  aa  a  member  of  the  board 
of  directors. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  ft  1274,  1593.] 

4.  Same. 

The  director  of  a  corporation  acquires  no 
additional  authority  to  act  for  the  corporation, 
from  the  fact  that  he  owns  a  majority  of  the 
corporate  stock. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  1274,  1593,  1594.] 

6.  Principal  and  Agent  —  Authority  or 

Agent. 

Persons  accepting  from  an  agent  a  lease  of 
real  property  for  more  than  three  years  are 
bound  to  ascertain  whether  he  has  written  au- 
thority for  executing  it 

[Ed.  Note. — For  cases  in  point,-  see  Cent  Dig. 
vol  40,  Principal  and  Agent,  ft  529-531. 

6.  Same— Ratification. 

When  an  agent  executes  a  contract  beyond 
the  scope  of  his  authority,  the  principal  will  not 
ordinarily  be  deemed  to  have  ratified  it,  or  to 
be  estopped  from  repudiating  it,  unless  he  ap- 
pears to  have  had  actual  or  constructive  notice 
of  its  terms. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   40,   Principal   and  Agent,   I   627.] 

7.  Same— Evidence. 

If  an  agent  having  unwritten  authority  to 
make  leases  of  real  property  executes  a  lease  for 
more  than  three  years,  the  knowledge  of  his 
principal  that  the  tenant  is  in  possession  and 
paying  rent  is  not  sufficient  to  work  either  rati- 
fication or  estoppel. 

8.  Same. 

If  an  agent  having  unwritten  authority  to 
make  leases  of  real  property  executes  a  lease 
for  more  than  three  years,  ratification  or  es- 
toppel will  not  be  inferred  against  his  principal 
from  knowledge  that  the  tenant  was  making 
trade  improvements,  unless  the  improvements  of 
which  he  had  notice  were  such  as  indicated 
possession  under  a  lease  beyond  the  agent's  au- 
thority. 

9.  Same— Knowledge  of  Agent. 

The  knowledge  of  an  agent  that  he  has 
overstepped  the  bounds  of  his  authority  cannot 
be  imputed  to  the  principal. 

10.  Same. 

Knowledge  possessed  by  one  person  cannot 
be  imputed  to  another,  unless  there  exists  be- 
tween them  a  relation  of  agency  in  the  exercise 
of  which  the  knowledge  would  be  pertinent 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  670.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  Mary  J.  Clement  and  others 
against  the  Young-McShea  Amusement  Com- 
pany. Judgment  for  plaintiffs  (60  Atl.  419), 
and  defendant  appeals.  Reversed  and  bill 
dismissed. 

From  July  1,  1892,  until  the  filing  of  the 
present  bill,  the  Young-McShea  Amusement 
Company  was  the  owner  of  a  building  front- 
ing on  the  Board  Walk  In  Atlantic  City,  and 
known  as  "Young's  Hotel."  That  company  is 
a  New  Jersey  corporation  having  1500  shares 
of  capital  stock,  and  during  the  transactions 
involved  in  this  litigation  John  L  Young 
owned  about  1440  of  those  shares  and  was 
the  treasurer  and  a  director  of  the  company. 
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Messrs.  Thompson  and  Fralinger  were  the 
other  directors,  Mr.  Thompson  being  also  the 
president,  and  William  B.  Shackelford,  a 
son-in-law  of  Young,  was  the  secretary.  For 
a  long  time  Young  had  controlled  the  affairs 
of  the  company,  having  unwritten  authority 
to  lease  its  property,  and  Shackelford  had 
been  his  manager.  Shortly  before  May  1, 
1902,  Thomas  J.  Clement  saw  Young  with  re- 
gard to  obtaining  a  lease  of  a  portion  of  the 
entrance  to  Young's  Hotel  as  a  stand  for  the 
sale  of  orange  juice  and  similar  beverages, 
and  he  and  Young  agreed  upon  the  price. 
Afterwards  Shackelford  handed  to  Clement 
a  lease  of  the  proposed  stand  and  Its  ap- 
purtenances* which  Is  now  produced  by  the 
complainants  as  the  basis  of  their  claim.  It 
reads  as  follows:  "This  Indenture  made  the 
first  day  of  May,  A.  D.  nineteen  hundred  and 
two,  between  John  L.  Young,  of  Atlantic 
City,  N.  J.,  party  of  the  first  part,  and  M.  J. 
Clement,  of  the  same  place,  party  of  the  sec- 
ond part,  do  grant,  demise  and  to  farm  let  un- 
to the  said  party  of  the  second  part  a  certain 
space  situate  on  the  south  side  of  entrance  to 
Apartment  House,  seven  feet  front  on  Board 
Walk  by  forty  feet  deep  (back  to  steps),  also 
basement  under  entrance  sixteen  feet  by  for- 
ty feet,  with  the  appurtenances.  Ten  years 
from  July  1,  nineteen  hundred  and  two,  at 
the  rent  or  sum  of  two  thousand  dollars,  to 
be  paid  $500  on  May  1,  $500  on  July  1,  $500 
August  1,  and  $500  August  15,  of  each  year." 
Then  are  Inserted  provisos  and  covenants  not 
now  Important,  and  finally:  "And  the  said 
party  of  the  first  part  do  covenant  with  the 
said  party  of  the  second  part,  on  paying  the 
said  rent  and  performing  the  covenants  afore- 
said, shall  and  may  peaceably  and  quietly 
have,  bold  and  enjoy  the  said  demised  prem- 
ises for  the  term  aforesaid.  In  witness 
whereof  the  said  parties  have  interchange- 
ably set  their  hands  and  seals  hereto  the  day 
and  year  first  above  mentioned.  John  h. 
Young,  W.  E.  S.,  M.  J.  Clement"  M.  J. 
Clement,  named  as  the  lessee,  Is  the  wife  of 
Thomas  J.  Clement,  and  the  signature  "John 
L>.  Young"  is  in  the  handwriting  of  Shackel- 
ford, whose  Initials  are  added. 

At  the  time  the  lease  was  made,  Mr.  Clem- 
ent knew  that  the  company  was  the  owner  of 
Young's  Hotel,  but  did  not  know  that  the 
company  was  a  corporation.  On  July  1, 1902, 
Mr.  and  Mrs.  Clement,  in  pursuance  of  the 
provisions  of  the  lease,  took  possession  of 
the  demised  premises  and  fitted  up  the  same 
appropriately  for  their  business  at  an  ex- 
pense of  more  than  $6,000,  and  have  since 
up  to  the  present  time  carried  on  business 
therein.  They  have  also  regularly  paid  the 
rent  prescribed  to  Shackelford,  who  collected 
It  as  Young's  agent  and  deposited  it  to 
Young's  credit  in  bank,  and  Young  has  an- 
nually Included  it  as  so  much  rent  collected 
In  his  reports  to  the  company  on  the  State  of 
accounts  between  the  company  and  himself. 
It  does  not  appear  that  any  counterpart  of 
the  lease  was  ever  made,  or  that  any  direct- 


or or  officer  of  the  company,  except  Young  and 
Shackelford,  had  any  notice  of  Its  terms; 
but  every  one  of  them  knew  that  the  Clem- 
ents were  occupying  the  premises  as  tenants. 
In  July,  1904,  the  company  brought  an  ac- 
tion of  ejectment  against  the  Clements,  and 
thereupon  they  filed  the  present  bill  to  en- 
join the  prosecution  of  that  suit  and  to 
have  the  above  lease  established  as  binding 
and  obligatory  upon  the  company.  After 
full  hearing,  the  Chancellor  decreed  that  the 
company  should  be  perpetually  enjoined  from 
prosecuting  the  ejectment  suit,  that  the  in- 
strument above  set  forth  was  the  act  of  the 
company,  and  that  the  proper  officers  of  the 
company  should  forthwith  sign,  execute,  and 
deliver  the  same  to  Mrs.  Clement  as  of  May 
1,  1902.  From  this  decree,  the  company  ap- 
peals. 

Thompson  &  Cole,  for  appellant  Howard 
Carrow  and  Joseph  R.  Wilson,  for  appellees. 

DIXON,  J.  (after  stating  the  facts).  The 
written  instrument  upon  which  the  com- 
plainants base  their  claim  was  Incapable  of 
creating  the  term  of  years  therein  mentioned, 
either  against  the  company  or  against  Young, 
the  lessor,  because  of  the  first  section  of  the 
statute  of  frauds  (Gen.  St  p.  1602),  which  en- 
acts that:  "All  leases  *  *  *  of  *  *  ♦ 
any  *  *  *  tenements  *  *  *  made  or 
created  *  ♦  *  by  parol  and  not  put  In 
writing  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  shall 
have  the  force  and  effect  of  leases  at  will 
only,  and  shall  not  either  In  law  or  equity  be 
deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  *  *  *  except  nevertheless 
all  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof."  The  lease 
was  signed  by  Shackelford,  who  had  only  un- 
written authority  from  Young,  and  no  au- 
thority whatever  from  the  company.  Conse- 
quently, as  a  lease  it  had,  both  in  law  and 
equity,  merely  the  force  and  effect  of  a  lea*se 
at  wilL  Even  if  It  had  been  signed  by  Young 
himself  under  his  authority  from  the  com- 
pany, it  would  have  had  no  greater  force 
against  the  latter,  because  the  authority  was 
not  conferred  by  writing.  But  the  Instru- 
ment contains,  beside  the  implied  covenant 
for  quiet  enjoyment  presumed  from  the  word 
"demise"  (1  Wash.  E.  P.  323),  an  express 
covenant  of  like  character,  and  it  may  be 
that  such  a  covenant  should  be  held  to  be  cov- 
ered by  the  fifth  section  of  the  statute  of 
frauds,  as  a  contract  concerning  lands,  which 
an  agent  may  lawfully  sign  without  written 
authority.  Assuming  this  to  be  so,  the  cove- 
nant would  of  itself  be  sufficient  evidence  of 
Young's  contract  the  authority  of  Shackel- 
ford to  sign  for  him  being  unquestioned ;  but 
It  would  be  inadequate  against  the  company, 
under  the  decisions  in  this  state,  because  It 
nowhere  points  out  the  company  as  one  of 
the  parties.     Schenck  t    Spring  lake  Imp. 
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Co,  47  N.  J.  Eq.  44,  19  Atl.  881;  Bow- 
erg  t.  Glucksman,  68  N.  J.  Law,  146,  52  Atl. 
218.  But  even  If  It  be  conceded  that  the  com- 
plainants may  discard  the  written  Instru- 
ment, except  as  Indicating  the  terms  of  an 
oral  contract  made  with  Young,  on  the 
strength  of  which  they  entered  into  posses- 
sion of  the  premises  and  made  Improvements 
thereon,  then  we  are  brought  to  these  ques- 
tions: (1)  Had  Young  authority  from  the 
company  to  make  the  agreement?  (2)  Had 
the  complainants  a  right  to  assume  that  he 
possessed  such  authority?  (3)  Is  the  com- 
pany estopped  from  denying  his  authority? 
(4)  Has  the  company  ratified  the  agreement? 

1.  Merely  as  a  director,  Young  had  no  au- 
thority to  act  for  the  company,  except  in  his 
place  as  a  member  of  the  board  of  directors. 
Titus  t.  Cairo  ft  F.  R.  R.  Co.,  87  N.  J.  Law, 
96;  Demarest  v.  Spiral  Tube  Co.,  71  N.  J. 
Law,  14,  58  Atl.  161.  Nor  did  the  fact  that 
he  owned  a  large  majority  of  the  corporate 
stock  enable  him  to  bind  the  corporation.  Al- 
lemong  v.  Simmons,  124  Ind.  199,  23  N.  E.  768. 
The  testimony  clearly  warrants  the  Inference 
that  his  authority  extended  to  the  making  of 
leases  of  the  company's  property,  but  it  ap- 
pears not  to  have  been  Intended  to  embrace  the 
making  of  leases  or  contracts  for  long  terms. 
In  one  Instance  only,  beside  the  present,  did 
he  give  a  lease  for  more  than  three  years, 
and  that  was,  as  this  Is,  In  his  own  name 
as  lessor,  and  the  company  had  no  notice  of 
Its  duration.  On  several  occasions  when 
Young  wanted  to  make  leases  for  long  terms, 
two  of  the  directors  (the  board  consisting  of 
three,  or  perhaps  four)  declared  themselves 
not  willing  that  he  should  do  so.  We  there- 
fore conclude  that  his  actual  authority  was 
not  sufficient  to  support  the  agreement 

2.  The  complainant,  Thomas,  knew  when 
he  took  the  lease  that  Young  was  not  the 
owner  of  the  property,  and,  although  the 
lease  was  taken  In  the  name  of  his  wife, 
the  evidence  shows  that  the  lease  and  the 
business  carried  on  under  It  are  the  prop- 
erty of  the  husband.  Moreover,  both  the  com- 
plainants, In  now  contending  for  the  enforce- 
ment against  the  company  of  a  contract  made 
with  Young  as  Its  agent,  must  assume  the 
responsibilities  growing  out  of  that  conten- 
tion, and  must  show  that  In  dealing  with  him 
as  agent  they  bound  the  company  as  prin- 
cipal. The  transaction  between  Young  as 
agent  and  the  complainants  was  the  delivery 
and  acceptance  of  a  lease-  for  10  years,  with 
the  ancillary  and  Incidental  covenants. .  To 
render  that  transaction  valid  either  in  law 
or  equity  against  Young's  principal,  his  au- 
thority must  have  been  In  writing,  and, 
where  a  written  authority  is  required  by  the 
very  nature  of  the  transaction,  it  Is  the  duty 
of  persons  dealing  with  the  agent  to  make 
Inquiries  as  to  the  nature  and  extent  of  the 
authority  and  to  examine  it  Story's  Ag.  I 
78.  This,  of  course,  implies  that  third  par- 
ties have  no  right  to  assume  the  existence 
of  such  authority,  when  none  Is  produced. 


It  would  be  unreasonable  to  hold  that  an 
agent,  whose  agency  must,  under  a  legis- 
lative rule  of  public  policy  like  the  statute 
of  frauds,  be  created  by  writing,  might  be 
dealt  with  as  if  such  writing  existed  without 
any  effort  to  ascertain  its  exlstenca  Equally 
unreasonable  would  it  be  to  hold  that  an 
agent,  appearing  to  have  merely  unwritten 
authority  to  make  leases,  which,  under  such 
a  rule,  cannot  either  at  law  or  In  equity 
bind  his  principal  for  more  than  three  years, 
may  yet  make  a  contract,  incidental  or  an- 
cillary to  a  lease,  which  in  equity  will  bind 
the  principal  for  a  longer  period  in  the  dis- 
cretion of  the  agent.  These  considerations 
prevent  us  from  adjudging  that  the  complain- 
ants had  a  right  to  assume  that  Young  had 
the  authority  necessary  to  maintain  their 
contract  against  the  company. 

8  &  4.  The  claims  of  estoppel  and  ratifi- 
cation are  both  barred  by  a  single  fact: 
That  the  company  had  no  notice,  either  actual 
or  constructive,  that  the  complainants  pos- 
sessed or  believed  they  possessed  a  lease  for 
a  longer  term  than  Young's  unwritten  author- 
ity entitled  him  to  give,  or  that  Its  own  rights, 
consistent  with  the  proper  exercise  of  his 
authority,  were  In  any  wise  Infringed.  The 
necessity  for  such  notice  as  the  basis  of 
either  estoppel  or  ratification  Is  clear.  Runs- 
den  v.  Dyson,  L.  R.  1  E.  ft  1  App.  129,  140; 
Kirchner  v.  Miller,  89  N.  J.  Eq.  355 ;  Sum- 
ner V.  Seaton,  47  N.  J.  Eq.  108,  19  Atl.  884; 
Perkins  v.  Moorestown  &  C.  T.  Co.,  48  N.  J. 
Eq.  499,  22  Atl.  180;  Central  B.  B,  Co.  v. 
MacCartney,  68  N.  3.  Law,  165,  175,  52  AtL 
575;  Story's  Ag.  8  239;  Combs  v.  Scott,  12  Al- 
len, 493;  Gullck  v.  Orover,  33  N.  J.  Law,  403, 97 
Am.  Dec.  728;  Titus  v.  Cairo  ft  F.  R.  R,  Co, 
46  N.  J.  Law,  393;  Annan  v.  Hill  U.  B.  Co, 
59  N.  J.  Eq.  414,  420,  46  Atl.  563;  Dowden 
T.  Cryder,  55  N.  J.  Law,  329,  26  Atl.  941.  It 
remains  to  consider  whether  the  company 
Is  chargeable  with  notice  that  the  complain- 
ants had,  or  believed  they  had,  a  lease  for 
more  than  three  years.  The  company  must 
undoubtedly  be  charged  with  notice  that 
the  complainants  were  In  possession  of  the 
premises  occupied  by  them  and  were  paying 
rent  therefor  to  Young  -,  but  this  was  all  con- 
sistent with  the  idea  that  they  had  become 
tenants  under  the  authority  actually  vested 
in  Young.  It  should  also  be  charged  with 
notice  of  the  improvements  made  by  the  com- 
plainants, so  far  as  those  Improvements 
were  open  to  the  observation  of  the  public, 
or  of  the  company  as  possessor  of  the  residue 
of  the  property ;  but  It  cannot  be  charged 
with  notice  of  other  improvements  made  upon 
the  premises  exclusively  occupied  by  the  com- 
plainants. The  testimony  does  not  Indicate 
to  what  extent  the  complainants'  Improve- 
ments were  observable  by  the  public  or  the 
company,  and  consequently  we  cannot  say 
that  the  company  was  bound  to  infer  there- 
from that  the  complainants  were  acting  upon 
a  claim  greater  than  the  authority  of  Young 
could  confer.    To  this  extent  only  was  any 
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notice  given  to  the  company  or  Its  officers 
or  directors  (outside  of  Young  and  Shackel- 
ford), and  we  deem  It  Inadequate  to  Impose 
apon  the  company  the  duty  of  Inquiring 
whether  Young  had  transgressed  the  limits 
of  his  power.  Until  such  an  Inquiry  became 
a  duty,  the  company  was  entitled  to  assume 
that  its  agent  had  acted  rightfully,  and  Its 
acquiescence  would  work  neither  ratifica- 
tion of  his  unauthorized  act  nor  estoppel 
against  repudiation  of  It. 

Finally,  it  is  urged  that  the  knowledge  of 
Young  and  of  Shackelford  should  be  Imputed 
to  the  company.  Assuming  that  Young,  in. 
executing  the  lease,  was  attempting  or  ap- 
pearing to  act  for  the  company,  notwithstand- 
ing the  form  of  the  Instrument,  then,  if  his 
knowledge  that  be  was  overstepping  the 
bounds  of  his  authority  Is  to  be  deemed  no- 
tice thereof  to  his  principal,  no  effective 
limitation  can  be  imposed  upon  the  power 
of  an  agent.  By  the  very  act  of  transgress- 
ing the  limits  of  his  authority,  the  agent 
would  generally  for  all  practical  purposes 
enlarge  them  to  the  full  extent  of  his  trans- 
gression. Nothing  short  of  immediate  per- 
sonal Investigation  on  the  part  of  the  prin- 
cipal would,  In  most  instances,  protect  his 


rights.  An  examination  of  the  cases  already 
cited  will  show  that  such  a  doctrine  has  no 
place  in  either  legal  or  equitable  Jurisprud- 
ence. The  knowledge  of  Shackelford  cannot 
be  Imputed  to  the  company,  because  he  was 
never  authorized  to  act  as  Its  agent  In  any 
matter  to  which  that  knowledge  was  perti- 
nent. His  testimony  Is  explicit  and  uncon- 
tradicted that  In  signing  the  lease  and  col- 
lecting the  rent  he  acted  solely  on-  behalf 
of  Young,  and  bad  no  authority  whatever 
from  the  company.  Although  he  was  sec- 
retary of  the  company  during  the  running  of 
the  lease,  and  became  a  director  In  November, 
1908,  yet  in  neither  capacity  did  any  duty 
rest  upon  him  concerning  the  complainants' 
tenancy.  Whether  the  view  stated  in  Sooy  v. 
State,  41  N.  J.  Law,  394,  or  that  stated  in 
Willard  v.  Denlse,  60  N.  J.  Bq.  482,  26  Atl. 
29,  35  Am.  St.  Rep.  788,  be  adopted,  knowl- 
edge possessed  by  one  person  cannot  be  as- 
cribed to  another,  unless  there  exists  be- 
tween them  a  relation  of  agency  In  the  exer- 
cise of  which  the  knowledge  would  be  useful. 
We  find  no  ground  on  which,  consistently 
with  established  rules,  the  decree  below  can 
be  supported,  and  it  must  be  reversed,  and 
the  bill  dismissed. 
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STEERE  T.  PROVIDENCE  ft  D.   RY.  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  6, 
1007.) 

Damages—Evidence— Sufficiency. 

A  verdict  for  a  certain  amount  for  breach 
of  contract,  the  losses  claimed  being  of  a  kind 
susceptible  of  ascertainment  by  computation, 
cannot  be  sustained ;  the  evidence  being  of  loss  of 
different  items  aggregating  more  than  the  ver- 
dict, and  it  being  impossible  to  arrive  at  such 
verdict  by  disallowing  any  of  the  items. 

Exceptions  from  Superior  Court. 

Action  by  one  Steere  against  the  Provi- 
dence &  Dow  Railway  Company.  Verdict 
for  plaintiff.  Defendant  brings  exceptions. 
Exceptions  sustained,  and  case  remanded  for 
new  trial. 

Lewis  A.  Waterman,  for  plaintiff.  Wil- 
liam M.  P.  Bowen,  for  defendant. 

PER  CURIAM.  The  only  exceptions  that 
we  deem  it  necessary  to  consider  are  those 
relating  to  the  verdict  and  damages  therein 
awarded.  A  careful  examination  of  the 
transcript  of  testimony  taken  in  this  case 
discloses  the  very  unsatisfactory  condition  of 
the  evidence  obtainable  therefrom.  If  there 
is  a  preponderance  of  evidence  in  favor  of 
either  party  upon  the  question  of  breach  of 
the  contract,  it  is  difficult,  if  not  Impossible, 
to  say  which  one  is  so  favored.  The  proof  as 
to  the  loading,  unloading,  and  transportation 
of  cars  shows  delay  on  both  sides.  Apparent- 
ly neither  party  was  free  from  fault  Per- 
haps both  were  equally  to  blame.  Usually 
in  such  a  case  it  would  be  proper  to  apply 
the  maxim,  "In  pari  delicto,  potior  est  con- 
ditio defendentis,"  which  is  but  another  way 
of  saying  that  the  burden  of  proof  is  upon 
the  plaintiff  to  maintain  his  case  by  a  fair 
preponderance  of  the  evidence;  but,  after 
verdict  for  the  plaintiff,  we  cannot  set  it 
aside  unless  It  is  clearly  against  the  weight 
of  the  evidence,  and  we  are  unable  to  say 
that  it  is  upon  that  point 

But  though  the  verdict  may  not  be  dis- 
turbed upon  that  ground,  the  proof  of  the 
damage  suffered  by  the  plaintiff  is  altogeth- 
er too  vague  and  indefinite.  The  plaintiff  at 
first  testified  In  regard  to  his  damage  as  fol- 
lows: "Q.  What  did  you  do  when  the  cars 
weren't  there  Thursday?  A.  I  went  and  got 
some  teams  to  draw  it  by  the  thousand  and 
day.  Q.  How  much  did  that  cost  to  have 
the  teams  draw  the  lumber?  How  much 
more  did  it  cost  than  It  would  to  have  sent 
it  by  the  cars  under  your  contract?  A.  Well, 
it  cost  from  $2  to  $3  a  thousand  more  on  the 
lumber,  and  from  15  to  20  cents  apiece  on 
ties.  Q.  Have  you  figured  up  bow  much 
lumber  you  have  shipped  in  this  way?  A. 
It  Is'nt  all  shipped  yet  There  is  some  of  it 
up  there  now.  Q.  Have  you  made  an  esti- 
mate of  how  much  lumber  you  did  actually 
ship  by  teams,  and  how  much  extra  It  cost 
you  over  and  above  what  it  would  have  cost 


by  the  cars?  A.  I  can't  tell  you  exactly,  be- 
cause there  is  half  a  million  feet  of  lumber 
and  some  15,000  or  20,000  ties  that  never 
has  been  cut  there.  Q.  I  am  not  talking 
about  this  that  has  not  been  cut  I  am  talk- 
ing about  that  that  was  shipped  by  teams. 
How  much  more  did  it  cost  you  than  it  would 
If  shipped  by  cars?  A.  I  think  It  Is  about 
$5,000,  if  I  remember  right  Q.  How  much 
has  been  your  total  loss  on  account  of  the 
Inability  to  get  cars  under  this  contract?  A. 
Between  $7,000  and  $8,000.  Q.  How  do  you 
make  up  that  loss?  A.  By  the  difference  in 
the  cost  of  what  it  would  cost  to  ship  it  on 
the  cars  and  by  teams.  Q.  And  have  you  al- 
lowed for  anything  that  you  were  unable  to 
handle  at  all?  A.  No,  sir;  I  have  not  Q. 
Do  you  know  how  much  that  would  amount 
to?  A.  I  couldn't  tell  you.  Q.  How  much 
is  cordwood  worth  standing?  A.  If  you 
can't  ship  it  out  it  is'nt  worth  anything.  Q. 
How  much  was  it  worth  to  you  if  you  had 
been  able  to  ship  it  out  on  cars?  A  Half 
a  dollar  a  cord  standing.  Q.  How  much  did 
you  leave  standing  on  account  of  your  in- 
ability to  get  cars?  A.  Four  thousand  cords. 
Q.  That  would  be  $2,000  in  addition  to  the 
$7,000.  A.  I  should  think  very  close  to  that 
Q.  And  how  much  lumber  was  there  left 
standing?  A.  Half  a  million  feet.  Q.  How 
much  would  that  be  worth  to  you  standing. 
If  you  were  able  to  get  it  out  and  ship  on 
cars?  A.  $3,000.  Q.  Was  there  anything 
else  that  you  left  standing  there  on  account 
of  your  inability  to  get  cars?  A.  I  don't 
think  so."  And  after  cross-examination,  be- 
ing recalled,  he  further  testified:  "Q.  Have 
you  made  a  summary  of  what  you  have  lost 
on  account  of  your  inability  to  get  these  cars 
according  to  contract?  A.  Yes  sir.  Q.  And 
will  you  give  us  what  that  is?  A.  $7,625" 
— which  he  claimed  comprised  the  following 
items: 

Loss  on  950,000  feet  of  lumber  at 
$2.50  per  M   feet $2,375  00 

Loss  on  400,000  feet  of  lumber  at 
$2.50  per  M   feet 1,000  00 

Loss  on  4000  cords  of  wood  at  50c 
per  cord 2,000  00 

Loss  on  15,000  ties  at  15c  each....    2,250  00 

Whereof  the  even  total  is $7,625  00 

and  the  Jury  awarded  him  $4,000.  There  is 
no  evidence  to  support  this  finding.  Such  a 
result  cannot  be  reached  by  the  disallowance 
of  items  of  damage  claimed  by  the  plaintiff, 
and  it  does  not  appear  how  It  was  obtained. 
The  jury  had  no  right  to  award  him  that 
sum,  if  he  was  entitled  to  more  or  to  less. 
It  was  not  a  case  for  exercise  of  the  powers 
of  imagination.  The  losses  claimed  by  the 
plaintiff  were  of  a  kind  susceptible  of  ascer- 
tainment by  computation.  Whatever  method 
the  Jury  did  employ  to  reach  the  result  can- 
not be  commended,  and  such  a  verdict  ought 
not  to  be  allowed  to  stand. 

Exceptions  sustained,  and  case  remanded 
to  the  superior  court  for  a  new  trial. 
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BENOIT  v.  MILLER  et  aL 

(Supreme  Court  of  Rhode  Island.    May  31, 
1907.) 

Municipal  Corporations — Streets— Law  of 
Road  —  Collision    or    Automobile    with 
Pedestrian— Contributory  Negligence. 
One  who,  when  an  automobile  is  72  feet 
away,  coming  slowly  along  the  street,  starts  to 
cross  the  street,  and,  walking  slowly,  has  got 
beyond  the  middle  of  It,  and  from  there  looks 
back  to  the  sidewalk,  and  is  immediately  struck 
by  a  lantern  of  the  automobile,  is  not  charge- 
able with  contributory  negligence,  having  reach- 
ed a  point  where  he  has  a  right  to  suppose  the 
automobile  will  avoid  him. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Margaret  Benolt  against  G.  L. 
Miller  and  others.  Verdict  for  plaintiff.  De- 
fendants brings  exceptions.  Exceptions  over- 
ruled, and  cause  remanded  for  Judgment 

Albert  B.  Crafts  and  Maximllllan  L.  Llz- 
otte,  for  plaintiff.  Vincent,  Boss  &  Barne- 
feld  and  Alexander  L.  Churchill,  for  defend- 
ants. 


PER  CURIAM.  The  evidence  of  the  plain- 
tiff's witnesses  Is  to  the  effect  that  when  the 
automobile  was  coming  southerly  on  the 
street,  72  feet  away,  the  plaintiff's  Intestate, 
walking  slowly  in  an  easterly  direction,  had 
crossed  beyond  the  middle  of  the  street ;  that 
at  that  point  the  plaintiff's  intestate  looked 
back  towards  the  sidewalk  he  had  left  and 
was  Immediately  struck  by  the  left  lamp  of 
the  automobile.  If  this  testimony  Is  true, 
the  intestate  had  reached  a  point  where  he 
had  a  right  to  suppose  that  the  automobile 
would  avoid  him  by  turning  to  the  right,  or, 
if  it  were  going  at  a  lawful  rate  of  speed,  In 
the  direction  it  was  pursuing  would  pass  be- 
hind him.  In  such  circumstances  contribu- 
tory negligence  cannot  be  attributed  to  the 
Intestate,  even  if  we  require  of  him  the  same 
degree  of  care  as  of  a  grown  person.  Oates 
v.  Union  R.  R.  Co.,  27  R.  I.  499,  502,  603,  63 
Atl.  675.  The  defendant  and  his  witnesses 
give  a  different  account  of  the  occurrence, 
which  in  our  opinion  is  not  more  credible. 
The  questions  of  fact  were  left  to  the  Jury 
under  instructions  from  the  court  which 
were  not  excepted  to,  and  their  verdict  ought 
not  to  be  disturbed. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  Judgment  upon  the  verdict 


(74  N.  J.  L.  840) 

BTLE  v.  MANCHESTER  BLDG.  ft  LOAN 

ASS'N. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,   1907.) 

1.  Principal  and  Agent  —  Authority  or 
Agent— Question  for  Court. 

When   the  facts  are  not   in   dispute,    the 
Question  as  to  the  authority  of  an  alleged  agent 


to  act  for  the  principal  Is  one  for  the  court  to 
determine. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  f  726.] 

2.  Sake— Declarations  or  Agent. 

The  declarations  of  the  alleged  agent  al- 
though accompanying  his  acts,  are  not  compe- 
tent to  establish  either  the  fact  or  the  extent  of 
his  agency. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  i  417.] 

3.  Same— Ratification. 

The  failure  of  a  creditor  to  demand  and 
collect,  with  promptness,  the  mqney  due  to  her 
upon  certain  matured  shares  in  a  mutual  build- 
ing and  loan  association,  does  not  warrant  an 
inference  of  ratification  of  the  act  of  another 
in  drawing  and  using  the  money,  while  she  is 
without  full  knowledge  of  the  facts  and  cir- 
cumstances of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  i  627.] 

4.  Trial— Directing  Verdict. 

The  direction  of  a  verdict  for  the  plaintiff 
approved. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Passaic  County. 

Action  by  Fannie  L.  Ryle  against  the  Man- 
chester Building  ft  Loan  Association.  Judg- 
ment for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

This  was  an  action  upon  contract  brought 
In  the  circuit  court  In  and  for  the  county  of 
Passaic,  by  the  defendant  in  error  against 
the  plaintiff  In  error.  The  declaration  con- 
tained the  common  counts  for  money,  and 
annexed  thereto  was  a  notice,  substantially, 
as  follows:  This  action  is  brought  to  recov- 
er the  amount  due  to  the  plaintiff  from  the 
defendant  for  the  value  of  five  shares  in  the 
stock  of  the  defendant  corporation  belonging 
to  the  plaintiff  and  being  in  the  Sixth  Series. 
1893,  which  matured  October  1,  1904,  which 
value,  to  wit  the  sum  of  $1,000,  the  said  de- 
fendant has,  nevertheless,  wrongfully  refus- 
ed and  still  doth  refuse  to  pay  to  the  said 
plaintiff.  The  defendant  put  in  a  plea  of 
the  general  issue.  The  action  came  on  for 
trial  before  the  circuit  Judge  and  a  Jury, 
and  the  testimony  exhibited  the  case  follow- 
ing: 

For  the  plaintiff:  In  the  month  of  Febru- 
ary, 1893,  the  plaintiff  became  a  member  of 
the  defendant  association,  taking  five  shares 
in  the  Sixth  Series,  1893,  through  the  agen- 
cy of  Peter  Ryle,  her  husband.  Similar  in- 
vestments were  made  by  him  for  other  mem- 
bers of  the  family.  He  died  soon  afterwards. 
An  account  was  opened  in  the  association's 
ledger  In  the  name  of  the  plaintiff,  and  a 
passbook  was  issued  to  her.  This  book  was 
such  as  was  Issued  to  every  member.  In  It 
was  entered,  from  time  to  time,  the  payment 
of  her  dues,  and  It  was,  until  its  surrender, 
the  evidence  of  her  claim  upon  the  associa- 
tion. The  book  never  was  in  the  actual  pos- 
session of  the  plaintiff.  From  the  time  of 
the  investment  by  Peter  Ryle  onward  it  was 
In  the  hands  of  William  H.  Belcher,  of  Pat- 
erson,  counsel  of  the  association  and  later 
its  president    The  dues  at  the  rate  of  $5 


Digitized  by 


Google 


88 


67  ATLANTIC  REPORTER, 


(N.J. 


per  month  were  paid  upon  the  five  shares 
with  regularity,  and  dividends  were  also 
payable  thereon,  so  that  In  October  or  No- 
vember In  the  year  1904,  by  a  declaration  of 
the  directors,  the  shares  matured,  and  were 
of  the  total  value  of  $1,000,  which  sum  then 
became  dne  and  payable  to  the  plaintiff,  ac- 
cording to  the  contract  of  the  parties.  The 
source  whence  the  dues  were  derived  was,  In 
the  first  place,  the  rents  of  certain  realty, 
part  of  the  estate  of  Peter  Ryle,  deceased. 
Then,  as  needed,  checks  were  signed  by  John 
H.  Reynolds  and  the  plaintiff,  as  executors, 
and  given  to  W.  H.  Belcher,  who  had  the 
charge  of  the  books,  and  represented  the 
association.  The  plaintiff  was  acquainted 
with  Belcher,  but  he  transacted  no  business 
for  her,  at  least  on  any  direct  employment, 
although  there  was  some  ground  for  infer- 
ence that  he  had  assumed  an  authority  over 
the  realty  aforementioned,  with  the  acquies- 
cence of  the  plaintiff,  and  had  at  times  ad- 
vanced money  for  the  payment  of  dues.  At 
the  foot  of  the  account  of  the  plaintiff,  In 
the  "Individual  ledger"  of  the  defendant,  ap- 
peared the  words:  "Mature  and  paid  off, 
October  1st,  1904.  Ck.  [check]  1988."  The 
plaintiff  knew  of  the  maturity  of  her  shares 
at  least  at  the  time  of  the  trial;  but  how 
much  earlier  she  may  have  known  it  did  not 
appear.-  She  paid  no  dues  knowingly  after 
October,  1904.  The  plaintiff  herself  did  not 
at  any  time  receive  tne  money  due  and  pay- 
able on  the  matured  shares,  or  any  part 
thereof.  Indeed,  she  made  no  effort  to  col- 
lect the  money  at  or  shortly  after  the  matur- 
ing. She  explained  this  by  saying  that  she 
was  never  notified  of  the  maturing  by  the  as- 
sociation, and  that  she  considered  the  Insti- 
tution a  good  place  to  have  one's  money  In. 
In  August  of  the  year  1905  W.  H.  Belcher 
disappeared,  leaving  behind  him  many  cred- 
itors to  whom  he  was  Indebted.  This  made 
the  plaintiff  apprehensive,  and  she  went  to 
her  coexecutor,  Reynolds,  who  was  a  lawyer, 
and  asked  him  to  look  Into  the  matter.  Then 
she  discovered  that  the  money  due  upon  her 
shares  had  been  paid  by  a  check,  but  she 
had  never  had  it 

For  the  defendant:  The  secretary  of  the 
association  testified  that  W.  H.  Belcher  had 
acted  for  Mr.  Ryle  at  the  original  taking  of 
the  shares,  that  the  dues  were  paid  to  him 
by  the  personal  check  of  Belcher,  and  that 
he  alleged  that  be  was  the  attorney  of  the 
Ryles,  among  them  of  the  plaintiff.  The 
shares  having  matured  in  October,  1904,  the 
association's  check  No.  1988  was  drawn  No- 
vember 7,  1904,  for  the  payment  of  $1,000 
to  the  order  of  Fannie  Ryle.  It  was  paid 
through  the  bank  on  which  it  was  drawn, 
upon  the  Indorsements :  -  "Fannie  Ryle.  W. 
H.  Belcher,  Atty.  W.  H.  Belcher."  Belcher 
directed  the  making  out  of  the  check  In 
this  form,  and  at  the  same  time  stated  that 
he  was  Mrs.  Ryle's  attorney  In  all  her  busi- 
ness.   There  was  no  evidence  whatever  that 


either  Belcher's  acts  or  words  were  In  any 
wise  known  to  the  plaintiff. 

When  both  of  the  parties  had  rested,  a 
motion  was  made  for  the  direction  of  a  ver- 
dict for  the  defendant  This  was  denied,  and 
an  exception  was  sealed.  Then  a  motion  was 
made  to  direct  a  verdict  for  the  plaintiff. 
This  was  allowed,  and  an  exception  sealed. 
A  verdict  was  found  for  the  plaintiff  In  the 
sum  of  $1,010.18,  In  accordance  with  the  di- 
rection of  the  court,  and  Judgment  was  en- 
tered thereon.  Thereupon  a  writ  of  error 
was  sued  out  and  error  Is  assigned  on  the 
matters  excepted  to. 

J.  W.  De  Yoe  and  Griggs  &  Harding,  for 
plaintiff  In  error.  J.  H.  Reynolds  (D.  I* 
Campbell,  on  the  brief),  for  defendant  In 
error. 

GREEN,  3.  (after  making  the  foregoing 
statement  of  facts).  This  action  was  brought 
to  recover  the  matured  value  of  five  shares  in 
the  stock  of  the  defendant  association.  The 
defense  was  a  previous  payment  thereof  to 
the  plaintiff's  authorized  agent 

It  has  been  said  that  a  shareholder  cannot 
sue  at  law  for  the  recovery  of  the  value  of 
full  paid  stock,  but  must  proceed  In  equity. 
See  Endlich  on  Build.  Ass'ns  (2d  Ed.)  {§  117, 
118.  This  notion  has  some  countenance  In 
Campbell,  Recr.,  v.  Perth  Amboy  Ass'n  (1901) 
67  N.  J.  Law,  71,  50  Atl.  444;  but  It  Is  now 
settled  In  this  court  that  whatever  be  the 
truth  under  different  conditions,  when  a 
board  of  directors  has  power  to  declare  that 
a  series  of  shares  has  matured  and  does  so 
declare,  a  shareholder  in  this  series  ceases 
to  be  a  member,  and  becomes  a  creditor  en- 
titled to  sue  at  law.  See  Cunningham  v. 
Mutual  L.  &  B.  Ass'n  (1906)  72  N.  3.  Law,  175, 
179,  181,  62  Atl.  807. 

1.  The  first  point  made  by  the  counsel  of 
the  plaintiff  in  error  has  been  considered  la 
Belcher  v.  Manchester  B.  &  L.  Ass'n  (de- 
cided at  the  present  term)  67  Atl.  899,  and 
Is  determined  by  that  case.  If  anything 
further  need  be  said,  it  Is  that  W  possible, 
there  is  In  the  present  case  less  suggestion 
of  an  agency  in  William  H.  Belcher.  At  the 
original  taking  of  the  five  shares  by  the 
plaintiff  the  evidence  was  that  she  was  rep- 
resented by  her  husband,  and  the  association 
by  Belcher.  The  latter  was  not  her  agent 
for  the  purpose  of  making  an  Investment 
much  less  for  the  purpose  of  collecting  a 
debt  The  leaving  of  the  plaintiff's  passbook 
In  the  hands  of  W.  H.  Belcher,  however  In- 
judicious that  act  may  have  been,  was  for 
convenience  only,  to  the  end  that  he  who 
was  to  receive  the  dues  for  the  association 
might  for  the  advantage  of  all  concerned, 
enter  the  payments,  as  and  when  made,  In 
the  passbook.  That  Belcher  had  no  real  or 
supposed  authority  to  receive  the  value  of 
the  shares  was  plainly  shown  by  the  making 
of  the  check  for  $1,000  payable  to  the  order 
of  the  plaintiff  herself  Herein  the  proof  of 
the  conduct  of  the  defendant  accords  with 
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the  contention  of  the  plaintiff,  and  the  evi- 
dence admitted  of  but  one  conclusion.  The 
question  as  to  Belcher's  actual  or  apparent 
authority  to  draw  the  money  was  therefore 
one  for  the  court,  and  not  for  the  Jury.  See 
Gulick  t.  Grover  and  Holmes  v.  Groyer 
(1868)  33  N.  J.  Law,  463,  97  Am.  Dec.  728; 
Agricultural  Ins.  Co.  t.  Fritz  (1807)  61  N.  J. 
Law,  211,  39  Atl.  Old. 

2.  It  does  not  avail  the  defendant  that  W. 
H.  Belcher's  declaration  of  his  own  authority 
was  admitted-  without  objection,  and  was  not 
subsequently  contradicted  by  the  plaintiff. 
She  had  already  denied  the  authority  on  the 
part  of  Belcher  to  act  for  her  in  any  busi- 
ness, and  a  subsequent  contradiction  was 
not  needed  to  maintain  her  action.  As  evi- 
dence for  the  defendant,  Belcher's  statements 
were  clearly  Irrelevant,  for  they  were  not 
shown  to  have  been  made  in  her  presence,  or 
In  any  wise  brought  to  her  knowledge.  Fur- 
thermore, it  Is  settled  law  with  us  that  the 
declarations  of  the  person  alleged  to  be  the 

■  agent,  although  accompanying  his  acts,  are 
not  competent  to  establish  either  the  fact 
or  the  extent  of  the  authority.  See  Gilford 
v.  Landrine  (1883)  37  N.  J.  Eq.  127,  affirmed 
37  N.  J.  Eq.  628;  Dowden  V.  Cryder  (1803) 
53  N.  J.  Law,  329,  332,  26  Atl.  041. 

3.  The  failure  of  the  plaintiff  to  demand 
and  collect  the  money  value  of  her  shares 
upon  the  maturing  of  the  shares  or  shortly 
afterward  may  not  lawfully  be  construed  as 
a  ratification  of  Belcher's  act  in  drawing  and 
using  the  money.  This  is  manifestly  so  for 
two  reasons: 

(a)  The  fact  of  the  maturing  of  the  shares 
and  the  fact  of  Belcher's  drawing  the  money 
value  thereof  are  not  shown  to  have  been 
made  known  by  any  one  to  the  plaintiff  until 
after  Belcher's  disappearance.  Ratification 
of  Belcher's  actions  cannot  be  inferred  from 
anything  that  the  plaintiff  did  or  failed  to 
do  while  she  was  without  full  knowledge  of 
all  the  facts  and  circumstances  of  the  case. 
See  Gulick  v.  Grover  and  Holmes  v.  Grover 
(1868)  33  N.  J.  Law,  463,  471, 07  Am.  Dec.  728; 
Titus  et  al.  v.  Cairo  &  Fulton  B.  R.  Co. 
(1884)  46  N.  J.  Law,  398,  420;  Dowden  v. 
Cryder  (1803)  55  N.  J.  Law,  329,  333,  26  Atl. 
941.  After  the  plaintiff  acquired  knowledge 
of  the  matter  her  conduct  imported  no  rati- 
fication. 

(b)  The  contention  of  the  defendant  on 
this  point  is.  in  effect,  that,  if  a  creditor 
'whose  claim  is  ripe  for  action  sleeps  at  all 
upon  his  rights,  the  debtor  may  discharge 
his  obligation  by  paying  the  money  to  some 
other  person  who,  having  opportunity,  as- 
serts his  authority  to  receive  it  The  ex- 
istence of  statutes  for  the  limitation  of  ac- 
tions refutes  this  proposition.  If  its  sound- 
ness had  been  established  at  an  early  period 
In  legal  history,  the  necessity  for  such  stat- 
utes would  have  been  largely  diminished,  in- 
asmuch as  the  fact  in  human  experience 
which  calls  for  a  statute  of  repose  is  that 


many  persons  do,  for  some  reason  or  no  rea- 
son, refrain  for  longer  or  shorter  periods 
from  prosecuting  matured  claims.  The  law 
permits  this,  but  within  such  limits  as  shall 
preserve  the  rights  of  parties  defendant  as 
against  the  loss  of  evidence  and  other  un- 
toward consequences  of  delay.  The  preser- 
vation of  such  rights  does  not,  however,  in- 
volve liberty  of  payment  of  debts  to  persons 
destitute  of  authority  to  receive  them. 

4.  The  direction  of  a  verdict  for  the  plain- 
tiff was  not  erroneous.  What  was  said  on 
this  point  in  the  case  of  Belcher  against  the 
same  defendant  association  Is  pertinent  here. 

The  judgment  of  the  Passaic  circuit  court 
Is  affirmed. 


BOARD  OF  HEALTH  OF  ELIZABETH  v. 
DICKSTEIN. 

(Supreme  Court  of  New  Jersey.    December, 
1906.) 

1.  Health— Santtabt  Provisions  —  Plumb  - 
mo. 

A  sanitary  code  requiring  plans  for  plumb- 
ing and  drainage  systems  to  be  filed  with  the 
board  before  the  work  is  done  is  expressly  au- 
thorized by  Supplement  of  1888,  g  1  (Gen.  St. 
p.  1642,  par.  30),  and  is  a  reasonable  regula- 
tion. 

2.  Same— Form    of    Conviction— Poweb    or 
Legislature. 

Gen.  St.  p.  1642,  par.  41,  prescribing  the 
form  of  conviction  in  prosecutions  by  local 
boards  of  health  to  recover  penalties  for  the 
violation  of  its  ordinances,  is  a  valid  exercise  of 
the  Legislature's  power. 

3.  Same — Signing  Docket—  Necessity. 

On  a  conviction  for  violating  a  health  ordi- 
nance under  Gen.  St.  p.  1642,  it  is  not  neces- 
sary that  the  judge  sign  the  conviction  on  the 
docket. 

One  Dlcksteln  was  convicted  of  violating 
an  ordinance  of  a  board  of  health,  and  he 
brings  certiorari.    Proceedings  affirmed. 

John  J.  Stamler,  for  prosecutor.  James 
C.  Connolly,  for  defendant. 

SWAYZE,  J.  This  case  was  submitted  on 
brief  to  Mr.  Justice  Fort  pursuant  to  the 
statute,  and  the  papers  have  been  handed 
to  me. 

The  reasons  assigned  for  setting  aside  the 
convictions  of  the  prosecutor  attack  first  the 
reasonableness  of  section  2  of  the  Sanitary 
Code  of  Elizabeth,  which  requires  plans  for 
plumbing  and  drainage  systems  to  be  filed 
with  the  board  before  the  construction  of  the 
work.  This  Is  said  to  be  unauthorized  by 
law  and  unreasonable,  because  it  unduly  re- 
stricts the  business  of  plumbing.  The  pro- 
ceedings are  further  objected  to  for  the  rea- 
sons that  the  conviction  does  not  set  forth  the 
necessary  ingredients  to  constitute  the  of- 
fense, and  the  evidence  on  which  the  convic- 
tion was  had,  and  because  the  record  was 
not  signed  by  the  judge  of  the  district  court 

I  think  the  provision  of  the  Sanitary  Code 
was  expressly  authorized  by  section  1  of  the 
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Supplement  of  1888  (Gen.  St  p.  1642,  par. 
39),  which  authorizes  boards  of  health,  ex- 
cept township  boards,  to  require  plans  of 
plumbing  with  necessary  drawings  or  de- 
scriptions to  be  submitted  to  the  board  for 
inspection  and  approval.  This  provision  Is  a 
reasonable  regulation  Intended  to  secure  to 
the  board  knowledge  of  the  fact  that  the 
work  is  being  constructed,  and  to  enable  It 
to  make  a  proper  inspection  of  the  work,  and 
to  determine  whether  or  not  It  la  sufficient 
to  secure  a  sanitary  result  Without  the 
plans,  it  would  be  quite  Impossible  for  the 
inspector  of  the  board  to  make  a  proper  ex- 
amination and  to  determine  whether  or  not 
the  system  makes  the  necessary  provision  for 
health.  It  is  reasonable  to  require  them  to 
be  filed  In  advance  of  the  actual  work,  so 
that  the  inspection  may  take  place  while  the 
work  Is  In  progress,  and  no  part  of  it  con- 
cealed by  the  work  of  building.  Such  a  pro- 
vision is  common  In  Sanitary  Codes,  and  I 
see  no  objection  thereto. 

The  case  of  Morford  v.  Asbury  Park,  61 
N.  J..  Law,  386,  38  Atl.  706,  is  not  in  point. 
The  attempt  in  that  case  was  to  prescribe 
a  certain  method  of  constructing  stables 
and  to  prescribe  it  in  great  detail.  It  was 
quite  evident  that  the  object  to  be  secured 
might  well  be  reached  In  other  ways,  and  the 
court  properly  held  that  It  was  an  arbitrary 
act  on  the  part  of  the  board  of  health  to 
prescribe,  with  such  strictness  and  particular- 
ity, the  manner  in  which  stable  floors  should 
he  laid.  The  provision  in  this  case  is  readily 
complied  with,  and  prescribes  no  unneces- 
sary detail. 

The  objection  to  the  form  of  the  conviction 
is  untenable.  No  doubt  the  objection  would 
prevail  but  for  the  fact  that  the  statute 
Itself  (Gen.  St  p.  1642,  par.  41)  prescribes 
the  form  of  conviction,  and  this  form  pre- 
scribed by  the  Legislature  has  been  care- 
fully followed  in  the  present  case.  It  Is  en- 
tirely within  the  province  of  the  Legislature 
to  regulate  a  matter  of  practice  of  that 
character.  The  objection  that  the  conviction 
Is  not  signed  by  the  judge  of  the  district 
court  is  untrue  in  fact  The  brief  of  counsel 
for  the  prosecutor  concedes  that  such  a  con- 
viction was  actually  signed  by  the  judge  of 
the  district  court,  and  the  objection  raised 
is  that  it  was  not  signed  on  the  docket,  but 
this  does  not  seem  to  be  required  by  the 
statute. 

The  proceedings  certified  must  therefore 
be  affirmed,  with  costs. 


.  (76  »  J.  L.  877) 

GARRBBRANT  v.  CONTINENTAL  INS. 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  Insurance—; Terms  or  Policy— Violation. 

A  fire  insurance  policy  in  the  standard  form 

jg  not  made  void  by  the  use  of  a  gasoline  torch 


by  a  painter  for  the  purpose  of  burning  off 
paint  from  the  building  insured,  where  the  work 
has  continued  for  less  than  the  15  days  allowed 
by  the  policy  for  repairs. 
2.  Same— Appraisement— Conclusiveness. 

Under  an  agreement  for  appraisal  made 
pursuant  to  the  terms  of  a  standard  fire  insur- 
ance policy,  one  appraiser  learned  the  opinion 
of  the  other  as  to  the  amount  of  loss,  and 
thought  he  would  be  unable  to  agree  upon  that 
amount,  and  subsequently  conferred  with  the 
umpire  with  a  view  to  agreement  with  him. 
Later,  upon  the  other  appraiser  expressing  sat- 
isfaction with  the  umpire's  figures,  the  first 
appraiser  suspected  collusion  and  withdrew  from 
the  appraisement  Held,  that  his  conduct 
amounted  to  a  submission  of  the  matter  to  the 
umpire,  his  withdrawal  came  too  late,  and  an 
award  by  the  umpire  and  the  other  appraiser 
was  binding. 
8.  Sake. 

An  award  made  upon  an  agreement  for  ap- 
praisal under  a  standard  fire  insurance  policy 
is  not  open  to  attack  in  an  action  at  law  for 
misconduct  on  the  part  of  the  umpire. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  Richard  Garrebrant  against  the 
Continental  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Action  upon  a  policy  of  fire  Insurance  of 
the  standard  form.  The  defenses  were  that 
the  policy  was  rendered  void  by  the  use  of 
gasoline,  and  that  no  appraisement  and 
award  had  been  made  as  required  by  the 
policy.  There  was  a  verdict  for  the  plaintiff 
for  the  full  amount  of  the  policy. 

The  fire  seems  to  have  been  caused  by  the 
use  of  a  gasoline  torch  by  a  painter  who  had 
been  employed  to  paint  the  building  Insured 
by  the  policy  and  to  remove  the  old  paint. 
He  began  work  May  23d.  The  fire  occurred 
the  next  day.  After  the  fire  the  parties  en- 
tered Into  an  appraisal  agreement  in  the 
terms  of  the  policy.  Fox  was  selected  as  ap- 
praiser by  the  plaintiff  and  Gibson  by  the 
defendant  The  umpire,  Runyon,  was  ap- 
pointed by  the  court  in  accordance  with  the 
statute.  At  a  meeting  of  the  three,  a  contro- 
versy arose,  which  resulted  in  the  withdraw- 
al of  Gibson.  Thereafter  an  award  was 
made  by  Fox  and  Runyon,  by  which  the  loss 
was  fixed  at  a  sum  in  excess  of  the  total  In- 
surance. There  was  no  other  evidence  of  the 
loss.  Gibson  testified  that  Fox,  when  they 
were  with  Runyon  at  the  burned  building, 
said  that  the  loss  was  the  face  of  the  policy, 
to  which  he  replied:  "I  don't  agree  with 
that  I  have  not  made  up  my  figures  yet 
We  will  go  down  and  figure  the  thing  out 
and  see  how  It  comes  out"  Thereafter  he 
testifies  he  agreed  to  take  up  the  loss  with 
Runyon  and  Fox,  and  they  got  a  room  at  a 
hotel.  He  then  testified  as  follows:  "I 
asked  Mr.  Fox  if  he  had  any  figures.  Then 
I  told  him  I  would  take  it  up  in  Items,  and 
I  volunteered  to  take  it  up  with  Mr.  Run- 
yon, and  I  asked  him  if  he  had  his  figures, 
and  he  said  be  bad.  I  said:  'Let  me  see 
what  kind  of  a  claim  you  have.    1  hare  nc 


Digitized  by 


Google 


N.X) 


QARBJEBBANT  T.  CONTINENTAL  INS.  00k 


91 


prices.  Let  me  eee  how  these  items  come 
out'  Mr.  Fox  objected  to  my  having  this 
paper,  but  I  told  Runyon,  and  he  volunteered 
In  ha  ruling  me  his  book.  I  took  It.  Mr.  Fox, 
In  the  meantime,  had  .looked  over  and  aeen 
the  sum  of  tbe  sound  value  of  Runyon's 
figures,  and  he  says :  'Well,  there  Is  no  use. 
I  am  satisfied  to  take  your  figures.  Your 
figures  we  will  stand  by.'  I  said :  'Hold  up. 
I  have  something  to  say  about  this  matter. 
If  I  am  a  party  to  this  appraisal,  I  want 
something  to  show  to  the  companies  what 
they  are  paying  for.  They  expect  me  to  do 
that'  And  I  took  up  two  items  with  Mr. 
Runyon,  and  Fox  said:  There  is  no  use 
bothering  with  this.'  And  he  said :  'You  and 
I  will  sign  It'  And  I  said :  'All  right'  I 
said:  'Do  you  want  to  sign  it  Mr.  Run- 
yon?' He  says:  'No;  I  won't  sign  it'  I 
■aid:  1  think  this  thing  is  oft.  I  resign 
from  this  appraisement*  And  Mr.  Geb- 
hardt — they  sent  for  him — he  came  up  and 
said :  'Go  ahead  with  it  Proceed  with  it' 
I  said:  'No;  I  am  done.' "  He  also  testified 
that  on  a  prior  occasion,  the  first  day  he  met 
Fox,  the  latter  told  him  the  amount  of  the 
loss  was  more  than  the  policy,- and  that  he 
might  then  have  said  "we  never  can  agree." 
He  was  asked  why  he  called  in  tbe  services 
of  Runyon  and  conferred  with  the  umpire,  to 
which  he  replied:  "I  will  tell  you  the  rea- 
son why,  because  tbe  umpire  bad  been  regu- 
larly appointed  by  the  court  and  it  is  Just 
as  I  before  stated,  when  I  met  him  I  made 
this  statement  to  Mr.  Runyon.  I  said :  'Mr. 
Fox  is  a  farmer.  He  is  a  very  good  citizen 
and  all  that  but  be  Is  not  a  competent  man 
to  take  bold  of  this  thing  and  figure  out 
the  damage  to  the  building;  but,'  I  said, 
In  order  that  you  can  understand  this  situ- 
ation, if  you  afterwards  come  into  this  thing, 
I  will  take  this  list  of  items,  and  we  will 
go  over  and  see  If  It  is  covered' — which  we 
did,  and  agreed  all  was  in,  with  the  excep- 
tion of  two  or  three  items  and  some  doors 
that  Mr.  Garrebrant  called  my  attention  to. 
Of  course,  we  put  them  all  In."  The  trial 
Judge  charged  the  Jury  that  even  If  they 
believed  the  burning  of  the  paint  Increased 
the  risk,  yet  the  policy  was  not  avoided  If 
they  believed  that  repainting  was  in  reason 
required,  and  that  in  executing  the  work 
the  removal  of  the  old  paint  was  reasonably 
required,  and  tbe  method  adopted  for  Its 
removal  was  a  reasonably  safe  and  prope* 
and  a  usual  way  to  accomplish  the  work : 
that  the  naptha  (or  gasoline)  was  used  on 
the  premises,  but  that  the  question  was 
whether  the  use  was  so  reasonable  and  usual 
In  tbe  execution  of  this  kind  of  work  that 
the  contract  of  insurance  must  be  regarded 
aa  executed  in  view  of  that  fact;  that  the 
umpire  became  entitled  to  Join  in  making  and 
signing  an  award  only  in  case  tbe  two  ap- 
praisers disagreed  as  to  the  amount  of  tbe 
loss,  and  that  if  what  Gibson  said  to  Fox  was 
that  he  would  not  consent  to  saying  that  the 


loss  was  up  to  the  amount  Insured  off-hand, 
but  would  make  bis  estimate  from  the  data 
which  he  had  made,  there  was  then  no  disa- 
greement but  that  if  Gibson  refused  to  agree 
with  Fox  that  the  loss  was  the  face  of  the 
policy,  the  Jury  had  a  right  to  find  that  tbe 
two  appraisers  did  disagree;  that  if  Gib- 
son resigned  in  good  faith,  the  award  was 
invalid,  but  u  his  conduct  in  withdrawing 
was  in  bad  faith,  endeavoring  to  prevent  the 
signing  of  tbe  award,  and  to  postpone  fur- 
ther consideration  for  some  arbitrary  pur- 
pose, then  Fox  and  Runyon  had  the  right  to 
make  the  award. 

William  a  Gebhardt  for  plaintiff  In  error. 
Edward  A.  and  William  T.  Day,  for  defend- 
ant in  error. 

8WAYZE,  J.  (after  stating  the  facts).  We 
think  the  case  does  not  call  for  a  decision 
of  the  question  whether  within  the  meaning 
of  the  policy  the  use  of  gasoline  in  the  man- 
ner In  which  it  was  used  Increased  the  haz- 
ard, nor  whether  gasoline  was  kept  used,  or 
allowed  on  the  premises  In  contravention  of 
the  policy.  Even  If  the  contention  of  the  de- 
fendant hi  these  respects  Is  correct  the  policy 
Is  not  avoided.  In  construing  a  writing,  the 
whole  must  be  construed  together  and  In  view 
of  tbe  reasons  which  led  to  the  use  of  the 
language  employed.  The  paragraph  In  the 
policy  that  contains  the  clauses  above  re- 
ferred to  provides,  also,  that  the  policy  shall 
become  void  "If  mechanics  be  employed  in 
building,  altering,  or  repairing  the  within 
described  premises  for  more  than  fifteen  days 
at  any  one  time."  This  can  hardly  be  con- 
strued otherwise  than  as  permitting  mechan- 
ics to  be  employed  for  the  specified  time. 
Prior  to  the  adoption  of  the  standard  policy, 
It  bad  been  held  by  several  courts  that  ordi- 
nary repairs  did  not  avoid  the  policy,  even 
where  the  fire  hazard  was  obviously  In- 
creased. 

In  Dobson  v.  Sotheby,  1  Moo.  A  M.  90,  the 
policy  was  issued  at  a  low  rate  payable  for 
buildings  wherein  no  fire  was  kept  and  no 
hazardous  goods  deposited.  The  buildings 
required  tarring,  a  fire  was  lighted  In  the  in- 
side, and  a  tar  barrel  brought  Into  the  build- 
ing for  the  purpose  of  performing  the  neces- 
sary operations.  The  tar,  by  reason  of  the 
negligence  of  the  plaintiff's  servant  took  fire 
and  the  premises  were  burnt  Lord  Tenter- 
den  said:  "The  common  repairs  of  a  build- 
ing necessarily  require  the  introduction  of 
fire  upon  the  premises,  and  one  of  the  great 
objects  of  insuring  Is  security  against  the 
negligence  of  servants  and  workmen.  I  can- 
not therefore  be  of  opinion  that  the  policy 
In  this  case  was  forfeited."  This  decision 
was  quoted  with  approval  by  the  Supreme 
Court  of  New  York  in  Grant  v.  Howard  In- 
surance Co.,  6  Hill  (N.  Y.)  10.  The  question 
was  thoroughly  discussed  in  a  Maryland  case 
quoted  at  length  In  May  on  Insurance,  {  224 
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(Jolly's  Adm'rs  t.  Bait  Eo,  Soc.,  lE&O. 
[Mi]  295,  18  Am.  Dec.  288),  and  by  Justice 
Clifford  in  James  v.  Lycoming  Fire  Ins.  Co.,  4 
Cliff.  C.  0. 272,  Fed.  Cas.  No.  7,182.  The  effect 
of  these  decisions  was  to  make  It  a  Jury  ques- 
tion in  each  case  whether  the  repairs  were  rea- 
sonable, and  that  regardless  of  the  time  taken. 
To  meet  this,  a  clause  was  Introduced  in 
some  policies  expressly  forbidding  repairs 
without  the  consent  of  the  company,  and 
sometimes  a  limited  time  was  allowed  for 
repairs  In  each  year.  In  1874  the  construc- 
tion of  such  a  clause  came  before  the  Court 
of  Appeals  of  New  York.  Rann  v.  Home  In- 
surance Co.,  69  N.  Y.  887.  In  that  case  the 
policy  allowed  fire  days  in  each  year  for  In- 
cidental repairs  without  notice  or  Indorse- 
ment The  assured  had  procured  a  Bpecial 
mechanic's  risk  for  two  months,  which  ex- 
pired two  weeks  before  the  fire.  After  its 
expiration  the  assured  began  putting  on  new 
siding  in  place  of  the  old,  which  had  become 
decayed  and  dilapidated,  and  this  work  had 
been  in  progress  less  than  fire  days  when 
the  fire  occurred.  It  was  held  that  putting 
on  new  siding  came  within  the  definition  of 
Incidental  repairs  and  the  policy  was  not 
avoided. 

Such  was  the  state  of  the  law  In  New  York 
when  the  standard  policy  was  prepared.  It 
was  prepared  for  use  in  that  state.  Uichards 
on  Insurance,  133.  We  have  no  doubt  the 
object  of  this  clause  was  to  define  and  limit 
the  right  of  the  Insurer  and  the  assured,  and 
to  do  away  with  the  uncertainty  that  had 
prevailed.  This  Is  the  view  'expressed  In  a 
recent  case  In  the  Circuit  Court  of  Appeals 
for  this  circuit  (German  Insurance  -  Co.  v. 
Hearne,  117  Fed.  289,  64  a  C.  A  527i),  and 
seems  to  be  the  view  taken  by  the  Court  of 
Appeals  of  New  York  (Newport  Imp.  Co. 
v.  Home  Ins.  Co.,  163  N.  Y.  237,  67  N.  E.  475). 
In  Michigan  the  court  has  gone  so  far  as  to 
hold  that  the  provision  does  not  apply  to 
painters  because  they  are  not  mechanics,  and 
that  tbe  question  of  the  reasonable  time  oc- 
cupied In  painting  Is  still  open,  notwithstand- 
ing the  limitation  to  15  days.  The  distinc- 
tion between  painters,  who  are  employed  only 
to  embellish  and  decorate,  and  carpenters, 
who  are  employed  to  construct  does  not  seem 
to  us  valid,  in  view  of  the  object  of  this 
clause  of  the  standard  policy  to  permit  build- 
ing, altering,  and  repairing.  These  words 
seem  sufficient  to  Include  such  a  betterment 
as  repainting.  It  has  never  been  supposed 
that  in  our  statutory  language  mechanics' 
liens  did  not  Include  liens  for  painting.  If 
tbe  word  "mechanics"  in  the  policy  Includes 
painters,  as  we  think  it  does,  the  policy  was 
not  forfeited,  for  the  repairs  had  been  in  prog- 
ress only  two  days.  If,  however,  the  word 
"mechanics"  does  not  Include  painters,  the 
policy  contains  no  provision  limiting  the  right 
to  repaint  and  the  question  actually  submit- 
ted was  open  for  the  Jury  under  the  author- 
ities above  cited. 

'»  L.  H.  A.  4M, 


The  right  to  repair  must  Include  the  right 
to  make  repairs  in  a  reasonable,  proper,  and 
usual  way.  The  fact  that  the  method  used 
may  Involve  an  Increase  of  risk  is  not  a  valid 
argument  to  the  contrary,  since  Increase  of 
risk  is  Involved  in  the  very  fact  of  repair, 
and,  as  Lord  Tenterden  said,  common  re- 
pairs necessarily  require  the  Introduction  of 
fire  upon  the  premises.  By  permitting  re- 
pairs, the  company  assumes  the  ordinary  risk 
attendant  if  they  are  done  in  a  usual  and 
proper  way.  It  contracts  in  view  of  the 
ordinary  business  methods.  The  words  con- 
tained in  another  clause  of  the  policy,  "any 
usage  or  custom  of  trade  or  manufacture  to 
the  contrary  notwithstanding,"  have  no  ap- 
plication to  the  clause  permitting  repairs. 
The  clause  in  which  they  are  found  must  be 
read  as  If  an  express  exception  of  the  right  to 
repair  for  15  days  bad  been  Inserted  there- 
in. In  this  way  effect  is  given  to  all  the 
words  of  the  policy  and  to  the  Intent  of  the 
parties.  The  same  result  has  been  reached 
in  Michigan  and  Massachusetts.  Smith  v. 
German  Ins.  Co,  107  Mich.  270,  65  N.  W.  236, 
30  L  R.  A  368 ;  First  Congregational  Church 
v.  Holyoke  Mutual  Fire  Ins.  Co.,  158  Mass. 
473,  33  N.  E,  572.*  In  the  latter  case  it  was ' 
said  that  If  the  use  of  naphtha  at  the  time, 
and  In  the  manner  In  which  it  was  used,  was 
reasonable  and  proper,  In  the  repair  of  the 
building,  having  reference  to  the  danger  of 
fire,  as  well  as  to  other  considerations,  It 
would  not  render  the  policies  void,  and  that 
the  proper  question  for  the  Jury  was:  "Was 
such  a  use  of  naphtha  a  reasonably  safe  and 
proper  way  of  making  repairs  on  this  build- 
ing, under  the  circumstances?"  This  was 
the  question  submitted  in  the  present  case; 
we  think  rightly  submitted. 

With  reference  to  the  award,  it  was  essen- 
tial for  the  plaintiff  to  show  that  the  award 
was  made  in  compliance  with  the  policy 
(Wolff  v.  Insurance  Co.,  50  N.  J.  Law,  453, 
14  Atl.  661),  especially  in  this  case,  since, 
unless  tbe  award  is  binding,  tbe  plaintiff 
is  without  proof  of  the  amount  of  his  loss. 
The  question  submitted  to  the  jury  was 
whether  the  conduct  of  the  company's  ap- 
praiser In  withdrawing  was  In  bad  faith,  and 
the  judge  expressly  said  that  the  umpire 
could  join  in  making  and  signing  the  award 
only  in  case  the  appraisers  disagreed,  and  he 
called  attention  to  the  testimony  as  to  their 
estimates  of  the  loss.  The  effect  of  this 
charge,  taken  as  a  whole,  Is  In  accord  with 
the  rule  adopted  by  this  court  In  Broadway 
Insurance  Co.  v.  Doylng,  65  N.  J.  Law,  569, 
27  Atl.  927.  In  that  case,  however,  the  ap- 
praisal agreement  differed  from  the  policy  in 
falling  to  require  that  the  appraisers  should 
submit  their  differences  to  the  umpire.  It 
only  provided  that  the  award  of  any  two  of 
them  In  writing  should  be  binding.  In  the 
present  case  the  agreement  requires  that  the 
appraisers  shall  estimate  and  appraise  the 
loss  stating  separately  Bound  value  and  dam- 
age, and,  failing  to  agree,  shall  submit  their. 

•18  )U  R.  A  687,  36  Am.  St  Rep.  SOB. 
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differences  to  the  umpire.  In  a  pjoper  case 
it  would  be  a  question  for  the  Jury  whether 
the  appraisers  submitted  their  differences  to 
the  umpire  as  the  agreement  requires;  but 
no  request  was  made  to  put  this  question  to 
the  Jury,  nor  was  exception  taken  to  what  the 
court  said  upon  the  subject  Accepting  Gib- 
son's version  of  what  occurred,  which  Is  the 
most  favorable  view  for  the  defendant,  we 
think  both  he  and  Fox  did  In  fact  submit  the 
whole  matter  to  the  umpire — Fox,  because  he 
was  satisfied  with  the  figures  made  by  Run- 
yon;  Gibson,  because  he  thought  that  Fox 
was  incompetent,  and  that  he  and  Runyon 
could  probably  agree.  He  says  he  volunteer- 
ed to  take  the  matter  up  with  Runyon,  and 
he  actually  did  so,  apparently  Ignoring  Fox. 
His  attempted  explanation  that  he  took  It 
up  with  Runyon  In  order  that  he  might  un- 
derstand the  situation,  if  be  afterward  came 
Into  the  thing,  does  not  account  for  Gibson's 
conduct  The  very  fact  that  he  conferred 
with  Runyon  brought  the  latter  into  the  case, 
and  amounted  to  a  submission  on  Gibson's 
part,  and  Fox's  subsequent  expression  of 
agreement  with  the  umpire  to  a  submission 
on  his  part  It  was  too  late  then  for  Gibson 
to  withdraw.  The  suggestion  that  there  was 
misconduct  on  the  part  of  the  umpire  cannot 
be  entertained  in  the  present  action  which 
is  a  suit  at  law.  Ruckman  v.  Ransom,  35 
N.  J.  Law,  566.  The  same  principle  has  been 
recently  applied  by  this  court  to  an  award 
under  a  policy  of  Insurance.  Kaplan  v.  Nia- 
gara Fire  Ins.  Go.  (N.  J.  Err.  &  App.)  65 
Atl.  188. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed,  with  costs. 


(107  Hd.  704) 

MAYOR,   ETC.,  OF   BALTIMORE  CITY  v. 
ROWE. 

ROWB  et  aL  v.  MAYOR,  ETC,  OF  BALTI- 
MORE CITY. 
(Court  of  Appeals  of  Maryland.    April  4,  1907.) 

X.  Adverse  Possession  —  Occupancy  —  Acts 

ot  Ownership. 

Defendant's  predecessors  took  possession  of 
a  lot  formerly  belonging  to  a  city,  and  main- 
tained a  stable  thereon  for  more  than  20  years. 
The  lines  of  the  lot  were  marked  out  by  the 
city's  officials  as  appurtenant  to  the  stable,  and 
then  assessed  to  such  occupants  according  to  the 
square  feet  in  the  lot  so  marked  out,  after  which 
the  occupants  paid  the  taxes  thereon  for  six 
successive  years.  Held,  that  they  thereby  ac- 
quired a  valid  title  to  such  lot  by  adverse  pos- 
session. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.   1,   Adverse   Possession,   §8   82-89.] 

2.  Sake— Disclaimer. 

Where  defendant's  predecessors  disclaimed 
all  title  to  a  portion  of  the  property  in  con- 
troversy in  the  return  of  their  property  for  taxa- 
tion under  oath,  such  disclaimer  operated  as  a 
waiver  of  any  claim  to  such  property  by  adverse 
possession  as  against  the  city. 
8.  Municipal  Corporations— Ohabteb.  Pro- 
visions—Sale of  Real  Estate. 

Baltimore  City  Charter,  p.  272,  J  7,  pro- 
viding that  the  title  of  the  mayor  and  city  coun- 
cil in  and  to  the  city's  water  front  wharf  prop- 


erty was  inalienable,  only  applied  to  water  front 
in  the  possession  and  use  of  the  city  at  the  pas- 
sage of  the  act  and  not  to  such  as  was  never 
subject  to  public  use,  and  was  therefore  subject 
to.  sale  under  section  IS  (page  274),  declaring 
that  nothing  contained  in  the  article  should 
prevent  the  city  from  disposing  of  any  parcel 
of  land  no  longer  needed  for  any  public  use. 

Cross-Appeals  from  Circuit  Court  of  Balti- 
more City;  Alfred  S.  Nlles,  Judge. 

Proceedings  by  the  mayor  and  city  council 
of  Baltimore  City  against  Lucia  H.  Rowe, 
administratrix,  etc^  for  the  condemnation  of 
certain  lands  for  the  benefit  of  the  city. 
From  an  order  awarding  distribution  of  the 
damages  assessed  for  the  land  so  taken,  both 
parties  prosecute  cross-appeals. 

The  following  is  a  copy  of  the  plats  refer- 
red to  In  the  opinion: 


2 


EXHIBIT     Nil 
Xtm  FROM  DOCK  IrVROVENEnT  FUVO 
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(Md. 


Argued  before  BRISCOE,  BOYD,  PEARCE, 
8CHMUCKER,  BURKE,  end  ROGERS.  JJ. 

Joseph  S.  Goldsmith,  and  Edgar  Allan  Foe, 
tor  Mayor  and  City  Council  of  Baltimore. 
W.  Thomas  Kemp  and  George  Whltelock, 
for  Rowe. 

ROGERS,  J.  These  are  cross-appeals  aris- 
ing out  of  proceedings  Instituted  in  the  cir- 
cuit court  of  Baltimore  City  on  February  1, 
1806,  by  the  mayor  and  city  council  of  Balti- 
more City  under  the  provisions  of  section  827, 
c  123  p.  555,  of  the  Acts  of  1898  (Baltimore 
City  Charter),  for  the  purpose  of  obtaining 
title  to  a  lot  of  ground  on  West  Falls  ave- 
nue In  said  city,  upon  paying  into  court  the 
sum  of  $6,932.64,  the  amount  of  damages  fi- 
nally awarded  for  said  lot  In  certain  condem- 
nation proceedings  theretofore  had  in  Balti- 
more City  court.  The  lot  of  ground  In  con- 
troversy is  shown  on  a  plat  marked  "Exhibit 
No.  1,"  whereon  it  Is  Indicated  by  the  letters 
A,  B,  C,  A.  In  the  bill  of  complaint  the  lot 
is  described  by  metes  and  bounds,  and  refer- 
ence is  made  and  the  lot  is  marked  630A. 
In  the  answer  of  W.  Lewis  Rowe  and  wife 
tt  Is  claimed  that  the  lot  in  question  is  a  por- 


tion of  a  large  tract  of  land  described  In  these 
deeds  to  W.  Lewis  Rowe,  copies  of  which  ap- 
pear In  the  record.  The  lower  portion  of 
said  larger  tract  (to  which  title  In  W.  Lewis 
Rowe  was  conceded  by  the  city)  is  referred 
to  as  lot  631.  Pending  the  hearing  of  the 
case  W.  Lewis  Rowe  died ;  but  his  adminis- 
tratrix, Lucia  H.  Rowe,  and  his  three  infant 
children  and  sole  heirs  at  law,  were  made  de- 
fendants. The  cross-appeals  now  before  this 
court  were  taken  from  the  final  decree  of  the 
circuit  court  of  Baltimore  City,  passed  Jan- 
uary 2,  1907,  whereby  the  said  sum  of  $6,932.- 
64  was  apportioned  among  the  parties  hereto 
In  such  manner  that  Lucia  H.  Rowe,  admin- 
istratrix of  the  estate  of  W.  Lewis  Rowe, 
received  the  sum  of  $2,500,  the  conceded  val- 
ue of  that  portion  of  the  lot,  title  to  which 
the  lower  court  found  vested  In  W.  Lewis 
Rowe  In  fee  simple  at  the  time  of  the  con- 
demnation aforesaid,  and  the  mayor  and  city 
council  of  Baltimore  received  the  remaining 
$4,432.64,  the  value  of  that  portion  of  the 
lot  which  the  lower  court  decided  was  owned 
by  the  city.  The  portion  of  the  lot  thus 
found  to  have  been  owned  by  Rowe  is  best 
Indicated  on  a  plat  marked  "Exhibit  No.  5," 
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as  lot  No.  11.  and  the  portion  awarded  to  the 
city  as  lot  No.  12.  The  case  was  submitted 
for  hearing  upon  the  bill,  answers,  exhibits, 
and  an  agreed  statement  of  facts,  with  ex- 
hibits and  plats  accompanying  the  same,  the 
right  of  appeal  being  expressly  reserved, 
both  sides  have  appealed.  The  lower  court 
has  so  clearly  stated  the  facts  and  the  law 
in  its  most  lucid  discussion  of  the  same  that 
we  may  be  pardoned  for  using  largely  Its 
opinion,  in  the  affirmance.  In  1818  the  may- 
or and  city  council  of  Baltimore  acquired  in 
fee  simple  the  bed  of  Llffy  street  (now  West 
Falls  avenue).  This  street  then  bordered 
upon  the  Falls,  and  was  described  as  "bor- 
dering on  with  the  water  of  said  Falls  and 
extended  therefrom  westwardly  for  breadth 
40  feet"  and  southwardly  "to  the  water  of 
the  basin."  By  this  same  deed  the  mayor 
and  city  council  of  Baltimore  was  granted 
"the  exclusive  Tight  to  charge  and  receive 
'wharfage,  tonnage,  or  other  duties  on  said 
street,"  with  the  right  also  to  widen  said 
street  or  any  part  thereof  by  extending  the 
same  to  the  east  side  into  the  Falls.  By 
accretion  and  artificial  improvements  there 
had  been  formed  considerable  land  to  the 
east  side  of  Llffy  street,  and  at  the  south  end 
thereof.  Out  of  such  accretions  the  bed  of 
what  is  now  known  as  "Block  street,"  to  the 
present  drawbridge,  was  formed,  but  the 
rest  of  the  land  so  formed  by  accretion,  etc, 
was  not  used  either  as  street  or  wharf,  but 
In  or  about  1856  it  was  subdivided  into  10 
lots  end  leased  to  various  persons.  . 

The  lot  on  the  extended  north,  triangular 
shape,  with  its  apex  to  the  north,  was  leased 
to  one  under  whom  the  Bowes  claim,  and  so 
was  the  ground  reserved,  so  now  the  Bowes 
have  a  conceded  title  to  that  portion  of  the 
land  so  made,  designated  on  the  plat  filed 
with  the  agreed  statement  of  facts  as  Ex- 
hibit No.  1  by  the  letters  B,  D,  B,  C.  and 
marked  with  the  number  631.  This  lot  is 
composed  In  part  of  land  made  between  1818 
and  1856,  and  in  part  of  land  so  made  since 
1856.  Its  northern  boundary  is  54  feet  6 
Inches  wide,  and  its  southern  boundary  Is 
73  feet  and  1%  inches,  with  a  frontage  of  44 
feet  7  inches  on  West  Falls  avenue;  but  it 
is  only  a  small  wedge  of  this  on  the  western 
side  coming  to  a  point  at  the  northern  end 
that  the  defendants  have  paper  title  under 
the  lease  before  referred  to ;  the  balance  be- 
ing by  accretion  only.  But  the  Bowes  pres- 
ent fee-simple  title  in  this  lot  is  not  disputed, 
or  was  not  when  it  was  taken  by  the  city  for 
dock  Improvements,  and  the  money  allowed 
therefor  awarded  them.  While  this  lot,  which 
will  be  designated  hereafter  as  "lot  631," 
was  being  extended  to  the  east,  there  was 
being  formed  by  the  very  same  process  a 
triangle  of  land  to  the  north,  resembling  in 
shape  the  southerly  lot,  as  It  was  when  con- 
veyed in  1856.  This  last-mentioned  triangle 
was  formed  in  part  by  accretion,  and  In 
part  by  filling  In  incident  to  the  erection 


of  the  Improvements  known  as  the  "Jones 
Falls  retaining  wall."  This  lot,  In  1904, 
which  we  will  hereafter  call  lot  630A,  had 
a  frontage  of  174  feet  2  Inches  on  West 
Falls  avenue,  a  base  line  of  54  feet  6  Inches, 
running  to  the  retaining  wall  of  the  Falls, 
and  a  frontage  on  that  retaining  wall  of  176 
feet  6  Inches  to- the  beginning.  Lot  630A  was 
also  taken  by  the  city  for  dock  Improvements; 
but  title  to  it  Is  claimed  by  both  the  city 
and  the  Bowes,  and  Is  the  subject  of  dispute 
In  this  case.  The  damages  allowed  have  been 
paid  Into  the  circuit  court  of  Baltimore  as 
aforesaid.  An  agreed  statement  of  facts  was 
filed  in  this  case,  and  it  was  agreed  that  the 
fund  should  be  distributed  according  to  the 
rights  of  the  parties;  and  the  question  for 
this  court  to  determine  Is,  who  was  the  own- 
er of  630A,  at  the  time  of  its  condemnation? 
The  learned  court  below  decided  that  the 
Bowes  were  entitled  to  lot  No.  11,  In  Exhibit 
No.  5,  21  feet  3  Inches  on  West  Falls  avenue, 
and  running  with  an  even  width  to  the  Falls 
by  adversary  possession,  and  we  think  that 
the  judge  correctly  so  decided;  and,  as  to 
the  balance  of  lot  630A,  the  court  also  de- 
cided that  title  thereto  had  never  been  lost 
to  the  city,  by  adversary  possession  or  other- 
wise, and  we  think  that  also  correct.  The 
facts  are  as  to  lot  No.  11,  Exhibit  No.  5,  It 
being  the  southern  portion  of  lot  No.  630A, 
Exhibit  No.  It  The  Rowes  and  their  predeces- 
sors in  the  title  built  a  frame  stable  thereon 
prior  to  1882,  and  substituted  for  it  a  brick 
stable  of  practically  the  same  size,  and  for 
more  than  20  years  a  brick  or  frame  stable 
was  maintained  upon  this  lot  No.  11,  Ex- 
hibit 5.  As  to  the  remaining  part  of  630A, 
Exhibit  No.  1,  the  Rowes  and  their  predeces- 
sors in  title  used  to  stow  sails,  boats,  anchors, 
dredge  chains,  lumber,  etc.,  for  more  than  20 
years.  Up  to  1896  no  taxes  were  paid  on  any 
part  of  lot  No.  G30A.  In  that  year  Prender- 
gast, one  of  the  predecessors  of  the  Rowes  In 
title,  made  return  of  the  real  property  under 
the  new  assessment  law.  He  returns  one 
double  brick  building  45  feet  square,  valued 
at  $3,500,  and  one  horse  stable  25  feet  square, 
valued  at  $250,  known  as  651  and  653  West 
Falls  avenue,  stable  known  as  649  West  Falls 
avenue.  To  this  he  annexes  the  required 
oath  that  it  was  a  full  and  complete  list  of 
ail  real  estate  owned  by  him  In  the  state  of 
Maryland,  and  affixed  his  signature.  Upon 
that  return  the  city  officials  made  the  fol- 
lowing assessments:  Lot  No.  10,  Exhibit  5, 
to  P.  F.  Prendergast,  lot  44  feet  6  inches  by 
73  feet  at  south  end,  Irregular,  at  $45.  $2,003. 
Improvements,  $1,200.  Lot  No.  11,  P.  F. 
Prendergast,  lot  21  feet  and  3  Inches  by  44 
feet  and  4  inches  at  the  north  end,  irregular, 
at  $45,  $956.  Improvements,  stable  $250. 
Lot  No.  12,  city's  lot,  a  triangular  lot,  139 
feet  and  4  Inches  on  the  southern  line  to  a 
point  on  northern,  no  assessment.  Lot  No. 
11,  upon  which  a  stable  had  been  built  and 
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maintained  for  at  least  14  years  prior  to  as- 
sessment, the  ground  between  the  stable  and 
the  water  evidently  being  considered  by  the 
city  officials  as  mere  cartilage  appurtenant  to 
the  stable,  and  upon  that  the  predecessors  in 
title  of  the  Rowes  paid  taxes  for  6  years  aft- 
er the  assessment  or  to  and  including  1902. 
It  would  seem  hard  to  Imagine  better  evi- 
dence of  adverse  possession  of  the  lot  against 
any  one  than  the  building  of  a  stable  upon, 
and  maintaining  that  stable,  there  contlnous- 
ly  for  more  than  20  years;  and  as  against 
the  city  it  would  seem  aa  If  the  lines  of  the 
lot  marked  out  by  Its  own  officials  as  ap- 
purtenant to  the  stable,  and  then  assessed 
by  Its  officials  according  to  the  square  feet 
in  the  lot  so  marked  out,  ought  to  have  con- 
clusively settled  the  question  as  against  it, 
especially  after  the  claimant  had  paid  taxes 
upon  this  assessment  for  six  successive  years. 
On  the  other  hand,  it  is  hard  to  conceive  how 
It  can  be  said  that  the  predecessors  in  title 
of  the  Rowes  held  open  and  notorious  and 
continuous  possession  against  the  city  which 
was  the  real  owner  of  a  lot,  which  by  his  re- 
turn under  oath  was  practically  disclaimed  by 
him.  Therefore  the  claim  of  the  Rowes  to  lot 
No.  11,  Exhibit  6,  fronting  21  feet  and  3  inches 
on  West  Falls  avenue,  and  running  with  an 
even  width  to  the  Falls,  is  sustained;  bat 
the  contention  of  the  Rowes  as  to  lot  No.  12, 
Exhibit  5,  by  adversary  possession,  is  not  al- 


lowed, and  we  hold  that  the  city  has  a  good 
and  subsisting  title  thereto. 

It  has  been  urged  upon  us  at  the  argument 
that  section  7  (page  272)  of  the  city  charter, 
says  that  "the  title  of  the  mayor  and  city 
council  In  and  to  its  water  front  wharf  prop- 
erty, land  under  water,  public  landings, 
wharfs,  docks,  highways,  avenues,  streets, 
lanes,  alleys  and  parks  is  hereby  declared  to 
be  inalienable,"  and  that  therefore  the  land 
formed  by  the  accretion  cannot  be  lost  by 
adverse  possession,  but  that  section  must  be 
construed  to  mean  such  water  front  as  was 
In  pdssession  and  use  at  the  time  of  the  pas- 
sage of  the  law,  not  such  as  had  never  been 
subjected  to  public  use,  and  Is  not  now  need- 
ed for  such  use,  and  never  could  be  put  to 
such  use  without  great  expense  and  incon- 
venience. Nothing  contained  In  section  7 
would  be  relevant  to  such  property ;  and  we 
think  therefore  that  section  7  of  the  city 
charter,  taken  In  connection  with  section  13 
(page  274) — "Nothing  contained  In  this  article 
shall  prevent  the  city  from  disposing  of  any 
building  or  parcel  of  land  no  longer  needed 
for  any  public  use" — is  applicable  here. 

Situated  as  this  property  was,  It  seems 
clear  that,  had  the  city  owned  It  without  dis- 
pute, It  might  have  sold  It  as  not  needed  for 
public  use. 

Decree  affirmed ;  each  party  to  pay  one-half 
of  costs. 
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at  n.  J.  b.  no) 

VANDERBILT  r.  MITCHELL  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  Recobds  —  Cancellation  —  Fbaudulent 
Bibth  Certificate— -Jubisdiction. 

A  certificate,  of  birth,  declared  by  section 
13  of  the  act  of  1888  (P.  L.  1888,  p.  60)  to 
be  entitled  to  be  received  in  evidence  to  prove 
the  facts  therein  contained,  was  placed  of  record 
with  the  medical  superintendent  of  the  bureau 
of  vital  statistics.  The  certificate  was  made  by 
the  physician  present  at  the  birth  of  the  child, 
and,  as  required  by  said  statute,  among  other 
things  set  forth,  as  far  as  the  facts  could  be 
ascertained  by  him,  the  date  and  place  of  birth 
of  the  child,  the  name  of  each  of  the  parents, 
the  maiden  name  of  the  mother  and  the  name 
of  the  child.  In  making  the  certificate  the  phy- 
sician was  imposed  upon  by  the  false  statements 
of  the  mother  as  to  the  paternity  of  the  child, 
and  certified  contrary  to  the  fact,  that  the 
complainant  was  the  father  of  the  child. 

Held,  that  a  court  of  equity  has  jurisdiction 
(1)  to  cancel  such  false  certificate,  or  so  much 
thereof  as  relates  to,  and  charges  upon  the  com- 
plainant, the  paternity  of  the  child ;  (2)  to  re- 
quire the  medical  superintendent  of  the  bureau 
of  vital  statistics  to  endorse  the  fact  of  the 
cancellation  upon  the  record ;  (3)  to  enjoin  the 
use  of  the  original  certificate,  or  copies  thereof, 
as  evidence ;  and  (4)  to  enjoin  the  mother  and 
the  child  from  claiming  for  said  child,  by  virtue 
of  said  certificate,  the  status  of  a  lawfully  be- 
gotten child  of  the  complainant. 

2.  Save. 

Principles  on  which  equitable  jurisdiction 
is  entertained  in  cases  of  this  nature  discussed. 
Vanderbilt  v.  Mitchell  et  al.,  63  Atl.  1107,  re- 

▼CTSCCL 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  John  Vanderbilt  against  Myra 
L  J.  Vanderbilt  and  others.  From  a  de- 
cree sustaining  a  demurrer  to  the  bill  (63 
Atl  1107),  complainant  appeals.     Reversed. 

The  bill  in  this  case  is  filed  by  John  Van- 
derbilt against  Myra  L.  J.  Vanderbilt,  nls 
wife;  William  Godfrey  Vanderbilt,  an  In- 
fant, appearing  herein  by  guardian,  and 
Henry  Mitchell  as  medical  superintendent  of 
the  bureau  of  vital  statistics  of  the  state  of 
New  Jersey.  The  complainant  charges  that 
he  Is  the  husband  of  the  defendant  Myra  L. 
J.  Vanderbilt;  that  they  were  married  In 
this  state  In  February,  1901,  and  then  were, 
and  are  now,  residents  of  this  state;  that 
they  lived  together  as  man  and  wife  for  two 
months  after  the  marriage,  and  no  longer; 
that  from  September,  1901,  to  July,  1903,  the 
wife  and  a  third  party  named  lived  together 
In  adultery  at  a  place  designated  in  the 
bill,  and  that  during  said  period  complainant 
had  no  matrimonial  access  to  his  wife;  that 
as  a  result  of  the  adulterous  Intercourse 
there  was  born  to  the  said  wife,  in  the  state 
of  New  Jersey,  on  or  about  the  20th  day  of 
October,  1903,  a  male  child,  by  her  named 
William  Godfrey  Vanderbilt,  which  infant 
is  one  of  the  defendants  herein;  that  the 
complainant  Is  not  the  father  of  the  child, 
but  that  the  infant  is  an  adulterine  bastard. 
The  bill  charges  that  the  defendant,  Myra 
L.  J.  Vanderbilt,  upon  the  birth  of  said  In- 
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fant,  falsely  stated  to  the  attending  physi- 
cian that  the  complainant  was  the  father 
of  the  child,  and  that  the  child  was  the  law- 
ful Issue  of  said  marriage  between  herself  and 
the  complainant;  that  she  made  these  false 
statements  to'  induce  the  physician  to  insert 
them  in  the  birth  certificate,  which  the  phy- 
sician did,  transmitting  the  certificate  to  the 
bureau  of  vital  statistics,  where  it  was  duly 
filed  and  recorded.  The  further  allegation 
is  that  the  defendant,  Myra  L  J.  Vanderbilt, 
by  ex  parte  statements,  created  a  public  rec- 
ord false  In  fact,  but  evidential  "in  any  court 
of  this  state  to  prove"  that  the  complainant 
is  the  father  of  the  Infant  defendant ;  that, 
under  and  by  virtue  of  this  fraudulent  rec- 
ord, both  the  mother,  and  the  child,  through 
its  mother, .  assert  and  seek  to  maintain  for 
the  said  child  all  the  rights  of  a  legitimate 
son  of  the  complainant,  and  to  enforce  all 
the  liability  of  the  complainant  to  the  said 
infant,  as  If  he  were  the  lawfully  begotten 
son  pf  the  complainant  The  bill  also  avers, 
in  adequate  terms,  the  existence  of  a  testa- 
mentary trust  created  by  the  mother  of  the 
complainant,  by  the  terms  of  which  certain 
real  property  In  the  state  of  New  York  is 
vested  in  certain  trustees,  from  which  the 
complainant  receives  an  income  during  the 
lifetime  of  his  nephew  and  his  niece,  and  at 
the  decease  of  both  the  nephew  and  the  niece, 
under  the  provisions  of  the  existing  trust  as 
stated  In  the  bill,  the  corpus  of  the  estate 
is  to  be  distributed  to  certain  persons,  In 
which  distribution  the  complainant,  If  alive 
at  the  time,  or  otherwise  bis  lawful  heirs 
or  devisees,  would  share.  The  allegation  Is 
that  the  complainant  is  sick,  Infirm,  and 
stricken  with  a  fatal  illness,  and  that  It  is 
the  purpose  of  the  defendants,  the  wife  and 
the  infant  to  use  this  record,  false  in  fact 
after  the  death  of  the  complainant  and  loss 
of  testimony,  to  enable  the  Infant  to  assert 
his  claims  to  property  as  the  lawful  heir  of 
the  complainant.  The  relief  sought  Is  the 
cancellation  of  this  fraudulent  record  and 
the  destruction  of  Its  evidential  character  as 
to  the  paternity  of  the  Infant  In  effect,  a- 
decree  of  nullity  as  to  this  status  of  par- 
entage thus  prima  facie  created  and  fraudu- 
lently recorded  against  the  complainant.  The 
complainant  seeks  a  permanent  Injunction 
restraining  both  the  mother  and  the  child 
from  claiming,  under  this  certificate,  for  the 
said  child,  the  status,  name,  property,  or 
privilege  of  a  lawfully  begotten  child  of  the 
complainant  An  injunction  is  also  prayed 
for  against  the  issuing,  by  the  state  medical 
superintendent,  of  copies  of  this  fraudulent 
record,  and  against  Myra  L.  J.  Vanderbilt 
and  William  Godfrey  Vanderbilt  from  using 
or  offering  in  evidence  the  record,  or  certi- 
fied copies  thereof,  or  In  any  way  availing 
themselves  of  Its  evidential  character.  The 
court  below  sustained  a  demurrer  to  the  bill, 
on  the  ground  that  the  case  did  not  fall  with- 
in any  recognized  head  of  equity  jurispru- 
dence, that  no  property  right  Is  shown  to  be 
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Involved,  and  that  a  court  of  equity  could  not 
take  cognizance  of  personal  rights  or  re- 
dress personal  wrongs  not  affecting  property. 

McDermott  &  Enright,  for  appellant.  Le 
Roy  A.  Glbby  and  Harry  V.  Osborne,  for  re-' 
spondenta. 

DILL,  3.  (after  stating  the  facts).  No  one 
of  the  allegations  of  the  bill  of  complaint 
presents  an  exception  to  the  general  rule 
that  the  facts  alleged  must  be  regarded  as 
admitted  under  a  demurrer,  as  must  all  the 
facts  which  can  be  Implied  by  a  reasonable 
and  fair  intendment.  A  court  of  equity  la 
the  only  tribunal  which  can  afford  adequate 
relief  to  the  complainant  under  the  peculiar 
and  somewhat  novel  circumstances  of  this 
case,  and  that  regardless  of  whether  certio- 
rari or  mandamus  would  afford  him  relief  In 
certain  respects. 

The  complainant  properly  Invokes  the  aid 
of  a  court  of  equity,  on  the  ground  of  its 
inherent  jurisdiction  over  frauds,  to  annul 
and  cancel  a  fraudulent  certificate,  based 
upon  the  false  statements  of  the  wife  as  to 
the  paternity  of  the  child,  filed  by  a  public 
officer,  which  certificate,  by  force  of  the  stat- 
ute, has  such  evidential  character  that  It  la 
prima  facie  evidence  of  the  facts  therein 
contained,  and  which,  unless  attacked  by 
competent  evidence,  becomes  conclusive  to 
prove  the  facts  therein  recorded.  As  we  view 
the  gravamen  of  the  bill,  the  complainant  does 
not  seek  a  decree  dissolving  any  existing 
valid  status,  thereby  altering  the  actual  re- 
lation of  the  parties,  but  a  judicial  deter- 
mination of  the  matter  of  the  alleged  status 
of  paternity  prima  facie  created  by  this  cer- 
tificate, to  determine  that  such  alleged  status 
does  not  exist  and  to  give  adequate  relief. 
In  other  words,  the  theory  upon  which  the 
equity  of  the  bill  rests  Is  not  to  establish  a 
status,  or,  on  the  other  hand,  to  disestablish 
a  status,  except  for  the  special  object  of  de- 
termining whether  the  Information  given  to 
the  physician  by  the  wife  was  fraudulent, 
and  whether  thereupon  the  certificate  Itself, 
so  far  as  It  Imputes  to  the  complainant  the 
paternity  of  the  child,  was  fraudulent.  The 
relief  sought  Is  a  decree  expunging  from  the 
public  records  of  this  state,  on  the  ground  of 
fraud,  the  certificate  of  birth,  or  so  much 
thereof  as  relates  to  and  charges  upon  the 
complainant  the  paternity  of  the  child,  with 
an  injunction  against  all  parties  who  might 
issue  copies  or  use  such  copies  or  the  orig- 
inal certificate  as  evidence  of  such  paternity. 

The  character  of  the  recorded  certificate, 
by  whom  prepared  and  filed,  and  its  force 
and  effect  as  evidence,  are  fixed  by  statute 
(P.  L.  1888,  p.  52).  See,  also,  P.  L.  1900,  p. 
870,  C.  150,  ii  28,  29.  The  act  of  1888,  re- 
quiring the  filing  of  certificates  of  birth, 
makes  it  the  duty  of  the  attending  physi- 
cian within  SO  days  after  a  birth  to  make 
and  cause  to  be  transmitted  to  the  superin- 
tendent of  the  bureau  of  vital  statistics  a 


certificate  thereof,  which  certificate  shall  set 
forth  particularly,  as  far  as  the  facts  can  be 
obtained  by  the  physician,  among  other 
things,  the  date  and  place  of  birth;  the  name 
of  each  of  the  parents,  the  maiden  name  of 
the  mother,  the  name  of  the  child,  and  the 
name  of  the  attending  physician;  and  by 
section  13  of  this  act  it  is  provided  that  "any 
such  original  certificate,  or  any  copy  thereof 
certified  to  be  a  true  copy  under  the  hand  of 
said  medical  superintendent,  shall  be  received 
in  evidence  In  any  court  of  this  state  to  prove 
the  facts  therein  contained."  It  is  Important 
to  note  that  the  Legislature  evidently  had 
not  in  mind  the  possibility  that  this  statu- 
tory record  might  be  made  an  instrument  to 
effectuate  a  fraud.  Section  11  of  the  act  of 
1888  (P.  L.  1888,  p.  59)  provides  that  any 
minister  of  the  gospel,  magistrate,  physician, 
midwife,  or  other  person,  who  shall  knowing- 
ly make  any  false  certificate  of  marriage, 
birth,  or  death,  shall  be  deemed  guilty  of  a 
misdemeanor;  but  there  is  an  absence  of 
statutory  provision  for  the  correction,  modi- 
fication, or  annulment  of  the  record  In  case 
either  of  fraud  or  mistake. 

As  to  the  force  and  effect  of  the  certificate, 
whether  It  Is  an  adjudication  by  the  physi- 
cian of  the  facts  which  It  recites,  or  whether 
it  Is  a  mere  statement  by  such  physician  of 
facts  which  have  been  recited  to  him,  is  un- 
necessary for  us  to  determine.  If  it  be  an 
adjudication,  then,  so  far  as  the  determina- 
tion of  the  father  of  the  child  is  concerned. 
It  was  obtained  by  a  false  representation 
made  to  the  officer  by  the  mother.  If,  on  the 
other  hand,  it  is  a  mere  recital  by  the  physi- 
cian of  a  statement  made  to  him  by  the  moth- 
er, then  that  false  statement  has,  by  force  of 
the  statute,  become  spread  npon  the  record 
of  the  state  as  the  truth.  In  either  event, 
the  complainant  has  been  fraudulently  re- 
corded as  the  father  of  this  child,  and  the 
recorded  statement  Is  evidential  against 
him-  In  all  matters  where  the  question  of  the 
paternity  of  the  child  Is  involved.  In  an  ac- 
tion to  compel  him  to  support  the  child,  or 
an  action  for  necessaries  furnished  to  the 
child,  a  certified  copy  of  this  record  would 
be  prima  facie  evidence  that  would  tend  to 
establish  his  liability,  not  only  in  this  state, 
but  In  other  jurisdictions  as  well.  Speaking 
generally,  this  certificate  is  also  evidence 
upon  the  question  of  who  shall  Inherit  an 
Individual's  estate,  a  question  of  vital  im- 
portance to  every  man,  having  also  a  direct 
bearing  upon  the  possible  issue  of  a  second 
marriage,  should  he  desire  to  contract  one. 
But  with  this  topic  we  deal  later. 

Upon  the  question  of  equity  jurisdiction, 
it  may  be  said  that  the  jurisdiction  of  a 
court  of  equity  to  cancel,  annul,  and  set 
aside  judgments  on  the  ground  of  fraud,  as 
well  as  certificates  and  determinations  of 
public  officers  charged  with  judicial  or  exec- 
utive functions,  is  settled.  The  principle 
is  well  stated  In  Johnson  v.  Towsley,  13 
Wall.  (U.  S.)  72,  20  L.  Ed.  485,  as  follows: 
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"There  has  always  existed  In  the  courts 
•f  equity  the  power  in  certain  classes  of 
cases  to  Inquire  into  and  correct  mistakes, 
Injustice,  and  wrong,  In  both  Judicial  and 
executive  action,  however  solemn  the  form 
which  the  result  of  that  action  may  assume, 
when  It  Invades  private  rights;  and  by  virtue 
of  this  powef  the  final  Judgments  of  courts 
«f  law  have  been  annulled  or  modified,  and 
patents  and  other  Important  instruments  Is- 
suing from  the  crown,  or  other  executive 
branch  of  the  government,  have  been  correct- 
ed or  declared  void  or  other  relief  granted." 
It  was  held  In  Garland  v.  Wynn,  20  How. 
(U.  S.)  6, 15  I*  Ed.  801,  that  courts  of  equity 
have  power  to  review  a  contested  claim  to  a 
right  of  entry  to  land  under  the  pre-emption 
laws  and  to  set  aside  the  decisions  of  the 
register  and  receiver,  confirmed  by  the  com- 
missioner In  a  case  where  they  have  been  Im- 
posed upon  by  false  swearing.  Jurisdiction 
In  equity  was  also  entertained  to  set  aside 
an  adjudication  of  a  register  authorizing  an 
entry  upon  land  on  proof  "showing  that  the 
entry  was  obtained  by  fraud  and  the  imposi- 
tion of  false  testimony  on  those  officers,  as 
to  settlement  and  cultivation."  Lytle  v. 
State  of  Arkansas,  22  How.  (U.  8.)  193,  16  L. 
Ed.  306.  See,  also,  Dringer  v.  Receiver  of 
Brie  Railway,  42  N.  J.  Eq.  578,  8  Atl.  811; 
Klrkpatrlck  v.  Corning,  40  N.  J.  Eq.  241. 
Where  a  public  record  Is  pronounced  fraudu- 
lent the  relief  Is  not  confined  to  an  Injunction 
forbidding  its  use,  but  the  decree  may  direct 
a  cancellation  of  the  record  upon  the  face 
thereof.  Fenton  v.  Way,  44  Iowa,  438;  Jones 
v.  Porter,  59  Miss.  628;  Randazzo  v.  Roppolo, 
105  N.  Y.  S.  481.  An  officer  making  or  having 
in  his  possession  the  record  may  be  made  a 
party  to  a  suit  to  set  it  aside,  although  he 
to  not  charged  with  any  fraud  and  is  faith- 
folly  performing  his  public  duties,  and  may 
be  enjoined  by  the  decree.  In  McClurg  v. 
Terry,  21  N.  J.  ESq.  225,  the  complainant 
sought  a  decree  declaring  that  there  was  no 
marriage.  The  Justice  of  the  peace  "meditat- 
ed returning  a  certificate  of  the  marriage  to 
be  recorded  before  the  proper  officer."  The 
bill  sought  not  only  "to  have  the  marriage 
declared  a  nullity,"  but  also  "to  restrain  the 
Justice  from  certifying  it  for  record"  page 
227.  It  may  be  conceded  that  the  public 
officer  has  faithfully  performed  his  public 
duties,  and  yet  the  certificate  or  determina- 
tion or  patent  or  Judgment  may  be  tainted 
with  fraud  by  the  Iniquity  of  private  parties. 
The  Jurisdiction  of  the  Court  of  Chancery 
bt  cases  of  fraud  is  as  broad  and  far-reach- 
ing as  the  forms,  the  devices,  and  the  rami- 
fications of  fraud  can  extend,  and  no  public 
record  will  be  allowed  to  stand  as  evidential 
In  the  face  of  facts  showing  In  a  direct  pro- 
ceeding in  a  court  of  equity  that  the  certifi- 
cate Is  false,  conceived  In  fraud,  and  with 
deliberate  Intent  to  use  it  In  the  future  to 
wrongfully  establish  the  paternity  of  a  child, 
create  a  liability  for  maintenance  and  sup- 
port; and  rob  the  lawful  heirs  of  a  decedent 


of  their  inheritance.  If  the  court  has  Juris- 
diction to  set  aside  adjudications  of  Judicial 
officers  on  the  ground  of  fraud,  it  necessarily 
follows  that  a  public  record,  the  essential 
facte  of  which  are  obtained  by  ex  parte 
statements,  without  the  sanction  of  an  oath 
and  prepared  by  an  officer  whether  perform- 
ing a  ministerial  or  Judicial  function,  may  be 
annulled,  and  rendered  innocuous  by  a  de- 
cree of  a  Court  of  Chancery,  especially 
where  private  rights  are  Invaded  and  where 
the  forms  of  law  are  used  to  perpetrate  a 
fraud,  establish  an  unfounded  claim  or  in- 
juriously affect,  or  threaten  future  vested  or 
contingent  estates.  A  well-recognized  Juris- 
diction of  a  court  of  equity  1b  to  compel  the 
surrender  and  cancellation  of  instruments, 
such  as  notes,  where  they  have  been  pro- 
cured by  fraud.  It  cannot  be  that  a  court  of 
equity  has  Jurisdiction,  on  the  ground  of 
fraud,  to  compel  the  cancellation  of  an  obli- 
gation for  the  payment  of  a  specified  sum  of 
money,  and  has  not  the  power  to  compel  the 
cancellation  of  an  instrument,  by  fraud 
made  a  public  record,  which  unjustly  places 
upon  the  complainant  the  burden  of  a  prima 
facie  status  of  paternity  and  exposes  him  to 
the  liability  to  support  and  maintain  the  in- 
fant. 

The  complainant  Is  entitled  to  be  relieved 
of  the  fictitious  status  of  father  so  far  as  it 
Is  prima  facie  created  by  this  certificate 
and  which  may  reasonably  be  presumed  to 
Impose  burdens  upon  him,  both  present  and 
future.  To  prevent  the  injustice  of  his  be- 
ing forced  to  pay  unfounded  claims  out  of 
property  either  acquired  or  to  be  acquired, 
and  to  obviate  the  necessity,  on  the  part  of 
the  complainant  or  his  heirs,  of  meeting  from 
time  to  time,  in  various  suits  and  proceed- 
ings, this  same  issue,  vis.,  the  validity  and 
evidential  force  of  this  certificate,  equity 
Interferes  In  presentl,  on  the  doctrine  of 
quia  timet,  that  at  some  time  In  the  future, 
after  the  death  or  departure  of  witnesses  or 
other  loss  of  evidence,  the  party  or  his 
privies  may  be  menaced  by  the  outstanding 
instrument  The  effect  of  a  decree  of  nullitv 
In  this  case,  when  entered  upon  the  record, 
would  be  notice  to  all  the  world  that  this 
public  record  was  fraudulent  and  was  not 
entitled  to  be  received  In  evidence  In  any 
court  of  this  state  to  prove  the  facts  there- 
in contained,  or  entitled  to  full  faith  and 
credit  in  other  states  under  the  federal  Con- 
stitution. The  question  in  this  case  is  not 
whether  the  Court  of  Chancery  would!  have 
poorer,  upon  a  bill  properly  framed,  to  de- 
termine that  the  complainant  was  not  the 
father  of  the  child,  so  as  to  preclude  for- 
ever a  trial  of  that  question.  The  Issue  here 
Is  narrower,  and  the  effect  of  a  decree  can- 
celing the  birth  certificate,  finding  that  the 
statements  of  the  wife  to  the  physician  that 
the  complainant  was  the  father  of  the  child 
were  false,  Would  not  forever  preclude  a 
trial  of  the  question  of  paternity.  The  ef- 
fect of  the  decree  would  be  to  destroy  the 
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evidential  character  of  this  certificate  so 
that  no  one  would  be  entitled  thereafter  to 
use  It  as  evidence  upon  such  Issue.  The 
equity,  so  far  as  we  are  now  discussing  it, 
stops  with  the  destruction  of  the  fraudulent 
piece,  of  evidence  and  with  an  Injunction 
against  Its  use. 

In  this  state,  In  the  leading  case  of  Carrls 
v.  Carrls,  24  N.  J.  Eq.  516,  the  Court  of 
Chancery  is  declared  to  have  Inherent  Juris- 
diction to  annul  the  status  of  marriage  on 
the  ground  of  fraud,  entirely  Independent  of 
the  statute  of  New  Jersey  which  regulates 
the  subject  of  marriage  and  divorce.  The 
same  principle  was  followed  by  Chancellor 
Zabriakle  in  McClurg  v.  Terry,  supra,  by 
Vice  Chancellor  Pitney  In  Rooney  v.  Rooney, 
64  N.  J.  Eq.  231,  34  At).  682,  and  by  the 
present  Chancellor  In  Crane  v.  Crane,  62 
N.  X  Eq.  21,  49  Atl.  734.  In  these  cases 
Jurisdiction  was  assumed  upon  the  ground 
that  marriage  Is  a  civil  contract,  and  that 
courts  of  equity  have  always  entertained 
suits  to  set  aside  contracts  on  the  ground  of 
fraud.  We  have  referred  to  the  doctrine  of 
the  Carrls  Case,  and  have  cited  with  approv- 
al the  McClurg,  Rooney,  and  Crane  Cases,  as 
Illustrating  the  view  which  our  courts  take 
of  the  doctrine  of  equitable  Jurisdiction  as 
contradistinguished  from  the  narrower  Eng- 
lish rule.  The  rule  of  the  Carrls  Case  has 
been  generally  followed  In  this  country,  but 
in  England  It  has  been  discussed  and  square- 
ly rejected.  Moss  v.  Moss,  L.  R.  Prob.  [1897] 
263.  The  court  below  held  that  the  remedy 
of  establishing  and  destroying  personal  sta- 
tus does  not  belong  to  the  original  Jurisdic- 
tion of  chancery,  and,  so  far  as  it  exists,  is 
wholly  of  statutory  origin.  This  is  support- 
ed by  certain  English  decisions,  but  Is  con- 
trary to  the  principle  laid  down  In  the  Car- 
rls Case,  and  Is  not  the  law  of  this  state. 
■Therefore,  although  this  status  of  the  com- 
plainant Is  an  Issue,  the  Court  of  Chancery, 
Independent  of  any  statute,  has  Jurisdiction. 

If  It  appeared  in  this  case  that  only  the 
complainant's  status  and  personal  rights 
were  thus  threatened  or  thus  Invaded  by  the 
action  of  the  defendants  and  by  the  filing  of 
the  false  certificate,  we  should  hold,  and 
without  hesitation,  that  an  Individual  has 
rights,  other  than  property  rights,  which  he 
can  enforce  In  a  court  of  equity  and  which 
a  court  of  equity  will  enforce  against  Inva- 
sion. Paveslch  v.  New  England  Life  Insur- 
ance Co.,  122  Ga.  190,  50  S.  E.  68,  69  L.  R.  A. 
101, 106  Am.  St  Rep.  104.  And  we  should  de- 
clare that  the  complainant  was  entitled  to  re- 
lief, and  to  a  decree  establishing  the  truth  as 
to  the  paternity  of  the  child,  relieving  the 
complainant  of  the  intolerable  burden  prima 
facie  put  upon  him  by  the  false  record  and 
preventing  the  wife  from  perpetuating  a 
fraud  upon  the  husband,  adopting  the  dis- 
senting opinion  of  Gray,  J.,  and  rejecting 
the  doctrine  laid  down  by  the  majority 
In  Roberoon  v.  Rochester  Folding  Box  Co., 
171  N.  X.  538,  64  N.   E.  442,  59  L.   R.  A. 


478,  89  Am.  St  Rep.  828,  a  case  seldom  cited 
but  to  be  disapproved,  the  force  of  which 
was  subsequently  removed  by  statute.  Laws 
N.  X.  1903,  p.  309,  c.  132.  But  It  Is  not  neces- 
sary to  place  the  decision  upon  this  ground, 
because  there  are  sufficient  facts  presented 
to  enable  us  to  put  this  case  upon  the  tech- 
nical basis  that  the  Jurisdiction  we  are  ex- 
ercising is  the  protection  of  property  rights, 
and  to  declare  that  the  complainant  is  en- 
titled to  restrain  the  unwarranted  use  of  bis 
name  as  the  father  of  the  child  upon  the 
ground  that  such  action  Is  calculated  to  in- 
jure his  property  and  the  probable  effect  of 
It  will  be  to  expose  him  to  risk  or  liability. 
In  many  cases  courts  have  striven  to  uphold 
the  equitable  Jurisdiction  upon  the  ground 
of  some  property  right,  however  slender  and 
shadowy,  and  the  tendency  of  the  courts  Is 
to  afford  more  adequate  protection  to  per- 
sonal rights,  and  to  tbat  end  to  lay  hold  of 
slight  circumstances  tending  to  show  a  tech- 
nical property  right  See  note  to  Chappell  v. 
Stewart,  37  Ii.  R.  A.  787. 

It  sufficiently  appears  that  the  complain- 
ant's property  rights  now  existing,  and  the 
contingent  Interest  of  himself  and  of  other 
parties,  are  seriously  menaced  by  the  unlaw- 
ful and  unwarranted  use  of  the  complain- 
ant's name  as  the  father  of  the  child  In  the 
recorded  birth  certificate.  It  Is  indisputable 
that  the  complainant  Is  now  subject  to  the 
risk  of  liability  for  the  support  and  mainte- 
nance of  the  Infant  If,  through  the  mental 
incapacity  of  the  complainant,  or  In  case  of 
his  death,  inability  or  neglect  to  produce 
evidence  of  facts  as  to  the  paternity  of  the 
child,  the  certificate  of  birth  should  not  be 
contradicted,  it  would  afford  evidence  of  the 
facts  therein  contained,  and  the  complain- 
ant's liability  would  become  fixed.  The  com- 
plainant is  confronted  with  the  risk 'of  prose- 
cution during  his  lifetime,  and  with  a  strong 
probability  of  litigation  over  his  will  or  his 
property  in  case  of  bis  death.  If  a  court  of 
equity  may  Interfere  to  prevent  the  unlawful 
use  of  a  person's  name  In  a  case  where  there 
Is  no  evidence  of  actual  fraud,  how  much 
more  should  the  court  assume  jurisdiction  In 
a  case  of  actual  fraud.  Involving  moral  tur- 
pitude. The  jurisdiction  of  a  court  of  equity 
to  Interfere  where  there  has  been  an  unwar- 
ranted use  of  a  man's  name,  the  probable 
effect  of  which  is  to  expose  him  to  risk  of 
future  liability,  has  been  sustained  by  au- 
thority. In  England,  the  Court  of  Chancery, 
even  under  the  more  restricted  rule  that 
there  prevails,  sustained  an  Injunction  to  re- 
strain the  unauthorized  use  In  a  prospectus 
of  a  man's  name  as  a  trustee  of  a  corpora- 
tion. Routh  v.  Webster,  10  Beav.  561.  The 
unauthorized  use  of  the  name  of  "The  Times" 
newspaper  in  London  was  also  restrained  by 
parties  engaged  In  the  sale  of  cycles.  Wal-  . 
ter  v.  Ashtoh  [1902]  L.  R.  2  Ch.  Dlv.  282. 
In  each  of  these  cases  an  Injunction  was 
granted  because  the  unauthorized  use  of  the 
plaintiff's  name  was  calculated  to  Injure  all 
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property  and  to  expose  Mm  to  risk  of  future 
liability.  In  neither  ease  was  a  present  prop- 
erty right  actually  prejudiced,  but  only 
threatened  and  liability  only  anticipated.  In 
Eouth  t.  Webster,  supra,  tbe  Master  of  the 
Rolls,  Lord  Langdale,  said:  "I  think  that 
the  plaintiff  is  entitled  to  the  injunction.  I 
have  no  doubt  that  the  plaintiff  never  did  con- 
sent to  be  a  trustee.  *  *  *  The  name  of 
Mr.  Routh,  who  desired  to  have  nothing  to 
do  with  this  concern,  has  been  published  to 
tbe  world  as  a  trustee.  His  name  was  also 
used  at  the  bankers,  and,  though  he  may  not 
be  subjected  to  the  duties  of  trustees,  yet  it 
is  plain  that  he  Is  exposed  to  some  risk  by 
the  unauthorized  act  of  the  defendants  in 
using  his  name."  In  Prudential  Assurance 
Co.  v.  Knott  [18751  L.  R.  10  Ch.  Appeal 
Cases,  142,  Lord  Cairns  approved  Routh  v. 
Webster  in  these  words:  "That  case  ap- 
pears, If  I  may  say  so,  to  have  been  quite 
rlgbtly  decided.  The  difficulties  in  which 
the  plaintiff  might  have  been  placed  •  •  • 
are  obvious ;  and  be  was  held  entitled  to  re- 
strain, not  any  libel,  for  there  was  no  libel, 
but  that  improper  and  unauthorized  use  of 
his  name."  In  Walter  v.  Asbton,  supra, 
Byrne.  J.,  said:  "The  principle  Is  clear 
enough:  The  court  does  not  grant  an  in- 
junction to  restrain  the  use  of  a  man's  name 
simply  because  It  Is  a  libel  or  calculated  to 
do  him  injury;  but,  if  what  is  being  done  is 
calculated  to  injure,  his  property,  and  tbe 
probable  effect  of  It  will  be  to  expose  him 
to  risk  or  liability,  then,  if  I  rightly  under- 
stand the  law  of  this  court,  an  Injunction  is 
the  proper  remedy."  Furthermore,  this  case 
comes  within  the  well-settled  rule  that  a 
court  of  equity  will  prevent  the  threatened 
invasion  of  property  rights  and  protect  a 
party  from  exposure  to  the  risk  of  litigation 
and  liability. 

It  is  clear  that  tbe  complainant  has  a  prop- 
erty interest  tinder  his  mother's  will  in  cer- 
tain specific  real  estate  in  New  York  City, 
consisting  not  only  of  an  Income  for  life,  but 
of  a  vested  remainder  in  a  certain  undivided 
share  of  the  real  estate  in  question.  This 
vested  remainder  is,  under  the  real  property 
law  of  New  York,  as  a  future  estate,  descend- 
ible, devisable,  and  alienable  in  the  same 
manner  as  an  estate  in  possession.  Real 
Property  Law  N.  Y.,  Laws  1896,  p.  559,  c.  547, 
If  26,  27,  30,  49.  There  Is  more  than  a  "tangi- 
ble probability,"  to  use  the  phrase  employed 
In  Walter  v.  Ashton,  supra,  that  a  claim  will 
be  made  by  or  In  behalf  of  tbe  Infant  upon 
the  estate  of  the  complainant  In  the  event  of 
Ms  death,  whether  he  leaves  a  will  or  dies 
intestate. .  His  rigbt  to  make  absolute  disposi- 
tion of  bis  estate  by  will  is  menaced  by  the 
fraudulent  record.  His  property  Is  exposed 
to  the  risk  of  litigation  after  his  death  to  the 
detriment  of  his  lawful  heirs.  If  he  desires 
to  leave  his  property,  as  an  entirety,  under 
tbe  law  of  New  York,  where  the  land  is  situ- 
ated, to  charity,  by  making  a  devise  to  any 
benevolent  or  charitable  society  or  Institution, 


his  will  may  be  attacked,  dot  upon  any  ground 
of  mental  incapacity,  but  upon  the  ground 
that  he  has  devoted  more  than  one-half  part 
of  his  estate  to  a  charitable  institution,  in  vio- 
lation of  the  statute  of  New  York,  which 
prohibits  such  a  disposition  where  a  person 
leaves  a  husband,  wife,  child,  or  parent.  See 
3  Rev.  St  N.  Y.  (Birdseye's  Ed.)  1901,  tit 
"Wills,"  p.  4022,  {  25.  The  jus  disponendl 
of  a  testator  is  a  property  right  (O'Neill  v. 
Supreme  Council,  Am.  L  of  Honor,  70  N.  J. : 
Law,  411,  57  Atl.  463),  and  one  which  should 
be  protected  by  a  court  of  equity  from  a 
threatened  or  anticipated  attack. 

The  court  below  suggested  that  the  inherent 
power  of  a  father  to  make  a  will  would  pro- 
tect him  against  this  contingency.  With 
this  we  cannot  agree.  Courts  not  infrequent- 
ly set  aside  wills  on  the  application  of  heirs 
at  law,  and  this  infant  defendant.  In  attack* 
ing  the  will  of  the  complainant  might  suc- 
ceed in  having  it  set  aside  on  the  ground  of 
tbe  complainant's  insane  delusion  in  believ- 
ing him  to  be  the  son  of  another,  as  was 
attempted  in  the  case  of  Smith  v.  Smith, 
48  N.  J.  Eq.  506,  25  Atl.  11,  and  might  prove 
that  this  was  a  delusion  by  the  production 
of  the  very  record  which  is  now  attacked. 
If  he  dies  without  lawful  issue,  he  may  dis- 
pose of  his  property  absolutely,  but  the  New 
York  statutory  limitation  above  referred  to, 
if  he  gave  all  of  bis  estate  to  charity,  might 
be  used  by  the  Infant  to  invalidate  bis  full 
intention,  wholly  Independent  of  any  question 
of  mental  capacity  or  undue  influence.  If  he 
dies  intestate,  the  child  may  institute  an  ac- 
tion of  ejectment  against  his  heirs  and  sub- 
ject them  to  litigation,  when  witnesses  are 
dead  or  other  evidence  unavailable  to  contra-. 
diet  the  certificate  of  birth.  The  rights  of  his 
heirs  at  law  should  not  be  overlooked.  The 
complainant  is  under  the  strongest  moral 
obligation  to  leave  no  taint  upon  the  Inherit- 
ance, if  by  any  act  of  his  he  can  blot  out 
tbe  stain  and  prevent  false  and  fraudulent 
claimants  from  obtaining  possession  of  his 
property  to  tbe  exclusion  of  his  relatives  by 
blood. 

The  absence  of  precedents  or  novelty  in  in- 
cident presents  no  obstacle  to  the  exercise 
of  the  jurisdiction  of  a  court  of  equity.  The. 
case  presented  is  novel  in  incident,  but  not 
in  principle;  but  it  is  no  objection  to  the 
exercise  of  Jurisdiction  that  In  the  ever- 
changing  phases  of  social  relations  a  new 
case  is  presented  and  new  features  of  wrong 
are  involved.  As  said  by  Lord  Hardwlcke  in 
his  letter  to  Lord  Karnes  on  the  principles 
of  Equity,  dated  June  30,  1759:  "Fraud  la 
Infinite,  and,  were  a  court  of  equity  once  to 
lay  down  rules,  how  far  they  would  go,  and 
no  farther,  In  extending  their  relief  against 
it,  or  to  define  strictly  the  species  or  evi- 
dence of  It,  the  jurisdiction  would  be  cramp- 
ed and  perpetually  eluded  by  new  schemes 
which  the  fertility  of  man's  Invention  would 
contrive."  Parkes'  History  of  tbe  Court  of 
Chancery,   508.     Chancellor   Cottenham,   in 
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Wallworth  v.  Holt,  4  Myl.  A  G.  619,  said:  "I 
think  It  the  duty  of  this  court  [meaning  eq- 
uity] to  adapt  Its  practice  and  course  of  pro- 
ceeding to  the  existing  state  of  society,  and 
not  by  too  strict  an  adherence  to  forms  and 
rules,  established  under  different  circumstan- 
ces, to  decline  to  administer  justice,  and  en- 
force rights  for  which  there  is  no  other  rem- 
edy." Paraphrasing  the  language  of  Justice 
Herrick  in  Qreen  Island  Ice  Go.  v.  Norton, 
106  App.  Div.  381,  86  N.  X.  Supp.  613.  94  N. 
Y.  Supp.  1147,  the  Jurisdiction  of  equity  is 
constantly  growing  and  expanding,  and  relief 
Is  now  granted  In  cases  where  formerly  the 
courts  would  not  have  thought  for  a  moment 
of  so  doing.  From  time  Immemorial  It  has 
been  the  rule  not  to  grant  equitable  relief 
where  a  party  praying  for  It  had  an  adequate 
remedy  at  law;  but  modern  ideas  of  what 
are  adequate  remedies  are  changing  and  ex- 
panding, and  it  Is  gradually  coming  to  be  un- 
derstood that  a  system  of  law  which  will  not 
prevent  the  doing  of  a  wrong,  but  only  af- 
fords redress  after  the  wrong  is  committed,  is 
not  a  complete  system  and  Is  Inadequate  to 
the  present  needs  of  society. 

As  for  precedents:  In  a  New  York  case 
the  defendant,  having  procured  from  his 
wife,  by  fraud,  a  confession  on  her  part  of 
adultery,  commenced  an  action  to  divorce 
her,  upon  the  ground  of  that  adultery.  The 
wife  invoked  the  equitable  Jurisdiction  of 
the  court  to  restrain  the  use  of  such  con- 
fession as  evidence  in  the  then  pending  di- 
vorce action.  The  statute  of  New  York  at 
that  time  forbade  husbands  and  wives  to  be 
sworn  as  witnesses  in  actions  for  divorce 
upon  the  ground  of  adultery,  and  hence  the 
wife  would  not  have  been  able,  in  the  di- 
vorce action,  to  overcome  the  evidential  ef- 
fect of  the  written  confession  by  showing 
that  It  was  procured  by  fraud  and  duress. 
A  demurrer  was  Interposed  in  the  equity 
suit  upon  grounds  similar  to  those  urged 
here,  vis.,  that  there  was  no  head  of  equity 
Jurisdiction  under  which  such  relief  could 
be  granted,  and  that  there  was  no  basis  for 
the  interposition  of  equity  to  enjoin  the  use 
of  the  written  confession,  or  any  copies  there- 
of, as  evidence.  The  court  overruled  the 
demurrer,  and  the  opinion  of  that  eminent 
jurist,  the  late  Mr.  Justice  Van  Brunt,  is  not 
only  Interesting,  but  pertinent,  as  holding  to 
the  contrary  of  the  ruling  below  in  the  case 
at  bar.  The  court  held  that  novelty  in  Inci- 
dent was  no  barrier  to  equitable  jurisdic- 
tion; that,  If  such  were  the  rule,  gross  in- 
justice, under  the  guise  of  forms  of  law, 
mjght  be  perpetrated;  and,  further,  that  it 
was  quite  within  the  power  of  a  court  of 
equity,  In  case  of  fraud,  to  broadly  restrain 
the  use  of  documents  as  evidence.  Callender 
▼.  Callender,  63  How.  Prac.  (N.  Y.)  364,  365. 
Vide  Meldrum  v.  Meldrum.  15  Colo.  478,  24 
Pac.  1083,  11  I*.  R  A.  65,  70. 

We  find  in  New  York  also  a  case  where  a 
woman  went  through  the  form  of  a  marriage 


ceremony  with  a  man  who  personated  the 
plaintiff.  This  was  done  at  the  Instance  of 
the  woman.  The  priest  performing  such 
marriage  ceremony  filed  his  certificate  of  a 
marriage  between  the  woman  and  the  plain- 
tiff with  the  bureau  of  vital  statistics,  and 
thereupon  the  woman  obtained  a  transcript 
of  such  record,  and  caused  the  same  to  be 
lodged  and  filed  with  the  authorities  in  the 
province  of  the  plaintiff's  birth  In  Italy. 
The  purpose  of  the  woman  was  to  claim  at 
some  time  in  the  future,  to  be  the  plaintiff's 
wife,  or  his  widow  after  his  death.  These 
were  the  findings  of  fact  of  the  Supreme 
Court  The  plaintiff  brought  his  action  In 
equity,  and  made  parties  defendant  the  wo- 
man Francesca  Roppolo,  and  Thomas  Dar- 
lington, as  commissioner  of  health  of  the 
city  of  New  York,  who  was,  under  the  law 
of  New  York,  the  custodian  of  the  records 
of  marriages.  The  .statute  of  New  York 
relating  to  the  making  and  filing  of  mar- 
riage certificates  (2  Birdseye's  Rev.  St  p. 
2810,  S  22,  as  amended  by  Laws  1904,  p. 
991,  c  392)  is,  In  essential  particulars,  the  same 
as  the  statute  of  New  Jersey  (P.  L.  1888,  p. 
62),  and  the  marriage  certificate  had  prac- 
tically the  same  evidential  character  as  the 
birth  certificate  in  this  case.  The  Supreme 
Court  held  (opinion  by  Maddox,  J.)  that  the 
case  was  within  the  jurisdiction  of  a  court 
of  equity,  and  Judicially  determined  and  de- 
creed that  the  plaintiff  was  not,  as  stated 
In  the  certificate  filed,  married  to  the  de- 
fendant; that  as  to  the  plaintiff,  the  pre- 
tended marriage  was  a  nullity;  that  "the 
defendant  Francesca  Roppolo,  be  and  she 
hereby  is  perpetually  restrained  and  enjoined 
from  claiming  or  representing  herself  to  be 
the  wife .  of  the  plaintiff  herein,  or  from 
claiming  any  right  and  interest  in  and  to  his 
property  and  estate";  that  "the  defendant 
Thomas  Darlington,  as  commissioner  of 
health  of  the  city  of  New  York,  be  and  be 
hereby  Is  directed  to  indorse  upon  the  said 
certificate  of  marriage  a  reference  to  this 
decree."  Randazzo  v.  Roppolo  (N.  Y.  Sup. 
Ct,  Kings  County,  July  14,  1906)  105  N.  Y. 
Supp.  481.  This  case  carries  with  it  not 
only  the  weight  of  a  precedent  but  shows 
the  tendency  of  courts  of  equity  to  intervene 
to  prevent  the  infringement  of  personal 
rights. 

Finally,  the  technical  basis  of  the  juris- 
diction we  are  exercising  is  the  protection  of 
property  rights.  The  equitable  character  of 
the  action  Itself  requires  us  to  regard  com- 
paratively remote  and  trifling  Interferences 
with  such  property  rights  In  the  light  of 
the  great  and  Immediate  Interference  with 
the  personal  rights  of  the  complainant  al- 
though, as  we  have  already  stated,  whether 
this  bill  might  not  be  rested  on  such  per- 
sonal basis  alone,  without  reference  to  the 
technical  protection  of  property,  Is  not  now 
decided,  because  the  present  case  does  pre- 
sent the  property  feature  to  an  extent  suflJ- 
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dent  to  satisfy  even  the  rule  adopted  by 
the  court  below. 

Upon  the  whole  case,  we  are  of  the  opin- 
ion that  the  Court  of  Chancery  has  jurisdic- 
tion to  afford  the  complainant  ample  and 
complete  relief,  as  already  Indicated  in  this 
opinion;  that,  should  the  Court  of  Chancery 
refuse  relief  under  the  circumstances  stated 
in  the  bill,  It  would  cease  to  be  a  court  of 
equity  governed  by  principles  of  natural  Jus- 
tice, especially  where  property  rights  may 
be  said  to  be  threatened  and  personal  rights 
are  clearly  invaded. 

The  decree  sustaining  the  demurrer  is  re 
versed. 


(72  N.  J.  H.  917) 

VANDERBILT  v.   MITCHELL  et  aL 

(New   Jersey   Court  of    Errors   and    Appeals. 
June  17,  1907.) 

Records— Cancellation— False  Bibth  Cer- 
tificate. 

One  who  would  be  entitled  to  a  portion 
of  an  estate  in  the  event  of  bis  brother's  dy- 
ing without  lawful  issue  may  maintain  a  bill 
in  equity  to  cancel  a  certificate  of  birth  which 
falsely  stated  that  a  certain  infant  was  the 
lawful  son  of  his  brother;  the  certificate  be- 
ing procured  by  the  fraud  and  false  statements 
of  the  mother.  See  John  Vanderbilt  v.  Henry 
Mitchell  et  al.  (decided  June  17,  1907)  '67 
Atl.  97. 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Oliver  De  G.  Vanderbilt  against 
Henry  Mitchell  and  others.  Decree  sus- 
taining demurrer  (63  Atl.  1106)  for  defend- 
ants, and  complainant  appeals.    Reversed. 

McDermott  ft  Enrlght,  for  appellant.  Le 
Roy  A.  Glbby  and  Harry  V.  Osborne,  for  re- 
spondents. 


DILL,  J.  The  decree  appealed  from  is 
reversed  for  the  reasons  set  forth  in  the 
opinion  in  the  case  of  John  Vanderbilt  v. 
Same  Defendants,  67  Atl.  97.  The  charges 
In  this  bill  are  practically  Identical  with 
those  in  the  John  Vanderbilt  Case.  The 
only  difference  between  the  bills  Is  as  to 
the  relation  of  the  complainant  to  the  cause 
of  action.  The  complainant  In  this  suit  if 
the  brother  of  John  Vanderbilt,  and  one  of 
the  beneficiaries  under  the  testamentary 
trust  described  in  the  bill.  The  complainant 
has  a  vested  remainder,  under  his  mother's 
will,  in  his  Individual  right,  and  a  contin- 
gent Interest  In  the  event  of  the  death  of  his 
brother  John  without  lawful  Issue.  The  false 
certificate  in  question  Is  liable  to  affect  the 
interest  to  be  acquired  by  the  complainant 
In  the  future  by  its  use  as  evidence  in  some 
suit  or  proceeding  by  the  Infant.  Therefore 
a  property  right  to  be  acquired  in  the  fu- 
ture by  the  complainant  Is  threatened. 

Inasmuch  as  the  complainant  is  not  in 
possession  of  the  property,  and  rights  to  be 
acquired   rather   than   at  present   acquired 


are  threatened,  his  only  effectual  remedy 
must  at  this  time  be  by  a  bill  in  equity. 
Otherwise  he  might  be  without  adequate  re- 
lief. The  principle  is  well  stated  by  the 
Supreme  Court  of  Massachusetts,  as  follows: 
"Whenever  a  deed  or  other  instrument  exists 
which  may  be  vexatlously  or  Injuriously 
used  against  a  party  after  the  evidence  to 
impeach  or  Invalidate  It  is  lost,  or  which  may 
throw  a  cloud  or  suspicion  over  his  title  or 
Interest,  and  he  cannot  immediately  protect 
or  maintain  his  right  by  any  course  of  pro- 
ceedings at  law,  a  court  of  equity  will  afford 
relief  by  directing  the  Instrument  to  be  de- 
livered up  and  canceled,  or  by  making  any 
other  decree  which  Justice  and  the  rights  of 
the  parties  may  require."  Martin  v.  Graves, 
5  Allen  (Mass.)  601,  602. 

The  decree  sustaining  the  demurrer  Is  re- 
versed. 

0»  N.  J.  B.  929) 
McNAB  ft  HARLIN  MFG.  CO.  v.  PATER- 
SON BLDG.  CO.  et  al. 

(New    Jersey   Court   of    Errors  and   Appeals. 
June  17,  1907.) 

1.  Mechanics'  Liens  — Notice  to  Owner— 
Sufficiency. 

.  A  notice  for  a  mechanic's  lien  by  one  fur- 
nishing and  installing  a  system  of  bars  and 
levers  for  opening  the  windows  in  a  building 
in  process  of  construction,  which  declares  that 
he  has  a  claim  for  "labor  and  materials,"  is 
valid,  and  creates  a  lien  within  the  mechanic's 
Hen  law  (P.  L.  1898,  p.  638,  g  3),  giving  to 
materialmen  a  lien  and  requiring  them  to  give 
a  notice  showing  the  amount  due,  and  that 
payment  has  been  demanded  of  the  contractor 
and  refused,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Mechanics'  Liens,  |f  165,  208.) 

2.  Sake. 

A  notice  for  a  mechanic's  lien  for  labor 
and  materials  furnished  in  the  construction  of  a 
building  served  on  the  owner,  which  recites, 
"This  is  to  notify  you  that  I  have  sold  to  (the 
contractor]  for  your  building  *  •  •  mate- 
rials to  the  amount  of,"  etc.,  avers  that  the  ma- 
terials were  used  in  the  building,  and  is  suffi- 
cient to  create  a  lien. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  §§  165,  208.] 

3.  Same. 

A  contractor  under  contract  for  the  con- 
struction of  a  building  gave  to  a  materialman 
an  order  on  the  owner  and  executed  an  assign- 
ment purporting  to  transfer  to  the  materialman 
a  certain  sum  of  the  amount  due  from  the  owner 
for  materials  furnished.  The  materialman  serv- 
ed on  the  owner  the  order  and  assignment  and 
a  notice  stating  that  there  was  due  from  the 
contractor  a  specified  sum,  but  omitting  to  aver 
that  the  same  was  due  for  materials  furnished. 
Held,  that  the  instruments  construed  together 
were  sufficient  to  create  a  lien  under  the  me- 
chanic's lien  law  (P.  L.  1898  p.  538,  §  3),  giving 
to  materialmen  furnishing  materials  in  the  erec- 
tion of  a  building  a  lien  and  requiring  them  to 
give  a  notice  to  the  owner. 

4.  Same— Statutes — Construction. 

The  mechanic's  lien  law  (P.  L.  1898,  p. 
538,  §  3),  giving  to  materialmen  a  lien  by  notice 
on  the  funds  in  the  hands  of  the  owner,  etc.. 
should  be  liberally  construed  in  favor  of  a  lien 
claimant. 
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Appeal  from  Court  of  Chancery. 

Bill  of  Interpleader  by  the  McNab  ft  Har- 
lin Manufacturing  Company  against  the  Pat- 
eraon  Building  Company  and  others.  From 
a  decree  of  the  Court  of  Chancery  (63  Atl. 
700)  against  the  receiver  of  the  Paterson 
Building  Company,  he  appeals.    Affirmed. 

Edward  F.  Merrey,  for  appellant  Fran- 
cis Scott,  for  respondent  Goble.  James  G. 
Blauvelt,  for  respondent  G.  Drouve  Co. 
Brinkerhoff  ft  Fielder,  for  respondents  Col- 
lins, Lavery  ft  Co. 

DILL,  J.  The  Paterson  Building  Company, 
a  corporation  of  New  Jersey,  pursuant  to  a 
written  contract  duly  filed,  undertook  to 
erect  a  building  for  the  McNab  ft  Harlln 
Manufacturing  Company,  a  New  York  cor- 
poration; but  before  the  completion  of  the 
building  the  Paterson  Building  Company  be- 
came Insolvent,  a  receiver  was  appointed,  and 
thereupon  materialmen  and  laborers  filed 
claims  against  the  amount  In  the  bands  of 
the  McNab  ft  Harlln  Manufacturing  Com- 
pany due  to  the  Paterson  Building  Company. 
The  McNab  ft  Harlln  Manufacturing  Com- 
pany then  brought  this  action  of  interplead- 
er, and  after  due  proceedings,  and  under 
a  decree,  the  fund  was  paid  into  court  The 
rations  parties  who  filed  stop  notices  against 
the  fund,  pursuant  to  section  3  of  the  me- 
chanic's Hen  law  (P.  L.  1808,  p.  538),  were 
brought  in  and  answered,  setting  up  their 
respective  claims  against  the  fund.  From 
the  adjudication  upon  these  claims  by  the 
Vice  Chancellor  the  receiver  of  the  Pater- 
son Building  Company  appeals,  seeking  to 
reverse  the  decision  of  the  court  below  so 
far  as  It  allowed  three  claims,  namely,  that 
of  the  G.  Drouve  Company,  that  of  Martin 
Goble,  and  that  of  Collins,  Lavery  ft  Co. 

1.  The  claim  of  the  Q.  Drouve  Company: 
The  claim  of  this  company  was  for  furnish- 
ing and  installing  a  system  of  bars  and 
levers  which  constitute  a  device  for  opening 
and  closing  the  windows  in  the  building 
in  question.  The  notice  served  specified  a 
claim  "for  labor  and  materials,"  and  the 
inslstment  of  the  appellant  Is  that  the  stop 
notice  Is  Invalid,  and  creates  no  lien,  be- 
cause the  claim  is  stated  to  be  for  labor  and 
materials  furnished.  In  Beckbard  v.  Rudolph, 
68  N.  J.  Eq.  740,  63  Atl.  705,  this  court  de- 
clared a  notice,  practically  identical  with  the 
one  before  us,  to  be  good,  and  held  that  un- 
der section  3  of  the  mechanic's  lien  law,  the 
remedy  by  stop  notice  Is  open  to  a  party  who, 
under  employment  by  or  contract  with  the 
contractor,  has  supplied  fixtures  and  other 
materials  In  the  building,  and  that  there  was 
properly  included  in  the  claim  the  work  of 
installation  as  part  of  the  cost  of  the  mate- 
rials In  situ.  This  decision  Is  therefore  ap- 
plicable to  the  present  case,  and  the  claim 
was  properly  allowed  by  the  Vice  Chancellor. 

2.  The  claim  of  Martin  Goble:  The  appel- 
lant's objection  Is  that  the  stop  notice  did  not 


specifically  state  that  the  materials  were 
actually  used  in  the  building.  The  notice 
was:  "This  Is  to  notify  you  that  I  have  sold 
to  the  Paterson  Building  Co.,  for  your  build- 
ing on  Straight  street  Paterson,  N.  J.,  ma- 
terials to  the  amount  of,"  etc  This  is  in  ef- 
fect an  averment  that  the  materials  were 
used  in  the  building.  That  such  was  the 
case  in  point  of  fact  Is  settled  by  the  stipu- 
lation in  the  case.  The  appellant's  objection 
to  this  claim  is  therefore  untenable. 

3.  The  claim  of  Collins,  Lavery  ft  Co.: 
The  notice  in  this  case  consists  of  three 
documents,  all  of  which  were  served  together. 
The  first  was  an  order  upon  the  McNab  ft 
Harlin  Manufacturing  Company  by  the  Pat* 
erson  Building  Company  in  favor  of  Collins, 
Lavery  ft  Co.  for  $540.52.  The  second,  an 
assignment  made  by  certain  individuals,  de- 
scribed as  trading  under  the  name  of  the 
Paterson  Building  Company,  transferring  to 
Collins,  Lavery  ft  Co.,  out  of  the  moneys  due 
to  the  Paterson  Building  Company  from  the 
McNab  ft  Harlln  Manufacturing  Company,  for 
work  done  and  materials  furnished  by  Col- 
lins, Lavery  ft  Co.,  and  used  In  the  erection 
and  construction  of  the  building,  the  sum  of 
$540.52.  The  third,  a  notice  stating  that 
there  was  due  from  the  Paterson  Building 
Company  to  Collins,  Lavery  ft  Co.  "the  sum 
of  five  hundred  and  forty  dollars  and  fifty- 
two  cents  by  you,  the  said  owner,  used  and 
employed  in  the  erecting  and  constructing  of 
your  said  building;  that  we  have  demanded 
payment"  etc.  In  this  paper  there  Is  mani- 
fest omission  of  the  words  "for  material 
furnished  and,"  after  the  words  "five  hun- 
dred and  forty  dollars  and  fifty-two  cents.'' 
This  latter  notice  standing  alone  might  be 
insufficient  to  entitle  the  parties  to  the  bene- 
fit of  the  third  section  of  the  mechanic's  lien 
law;  but  taking  the  three  papers  together, 
they  convey  notice  in  writing  to  the  McNab 
ft  Harlin  Manufacturing  Company  of  the 
essentials  required  by  section  3  of  the  act 
That  the  Paterson  Building  Company  was 
described  as  a  partnership,  instead  of  a  cor- 
poration, is  not  of  consequence.  This  claim, 
therefore,  was  also  properly  sustained. 

For  the  reasons  above  stated,  we  have  con- 
curred In  the  decision  of  the  court  below  in 
sustaining  the  validity  of  all  the  claims  In 
question.  The  appellant's  counsel,  however, 
relies  upon  the  reasoning  of  the  opinion. be- 
low to  reverse  the  Vice  Chancellor's  decision 
based  thereon,  and  says  In  his  brief  that  If 
the  reasoning  of  the  Vice  Chancellor  "is 
sound,  this  court  should  reverse  Its  ruling  to 
the  Beckhard  Case."  We  have  carefully  ex- 
amined the  elaborate  and  Interesting  opinion 
of  the  learned  Vice  Chancellor  who  heard 
this  case;  but  a  thoughtful  review  of  his 
opinion  and  of  the  brief  of  the  appellant  con- 
firms our  judgment  In  the  clearness  and 
soundness  of  the  views  expressed  in  the 
unanimous  opinion  of  this  court  In  Beckhard 
v.  Rudolph,  68  N.  J.  Eq.  740,  63  Atl.  705. 
The  Beckhard  Case  deals  with  the  construo* 
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Hon  of  section  3  of  the  mechanic's  Hen  law 
(P.  L.  1808,  p.  5S8),  and  does  not  purport  to 
lay  down  a  general  rale  applicable  to  the 
construction  of  all  the  other  provisions  of  oar 
mechanic's  lien  laws.  The  question  whether 
other  provisions  of  our  mechanic's  Hen  law 
should  be  construed  liberally  or  otherwise 
is  not  foreclosed  by  the  decision  In  the  Beck- 
hard  Case,  nor  by  this  decision.  It  may  be 
argued,  and  with  force,  that  mechanic's  lien 
laws  are,  as  a  rule,  to  be  construed  strict- 
ly against  the  claimant  and  In  favor  of  the 
owner  of  the  land,  in  so  far  as  they  require 
the  owner  to  pay  a  debt  that  he  did  not  con- 
tract and  for  a  consideration  that  he  may 
have  already  paid  to  the  contractor.  But  la 
our  opinion  no  such  strict  construction  should 
be  given  to  the  provisions  of  the  third  sec- 
tion of  our  mechanic's  lien  law.  P.  L.  1898, 
p.  638. 

There  Is  no  reason  for  a  strict  construc- 
tion of  the  provisions  of  this  section  beyond 
the  inconvenience  to  which  the  owner  is  put 
by  making  the  inquiry  into  the  correctness 
of  the  claims  served  upon  him.  His  possible 
costs  of  litigation  in  an  interpleader  suit  are 
presumably  covered  by  the  bill  of  costs  and 
counsel  fees. allowed  to  him. 

For  these  reasons,  the  decree  appealed 
from  should  be  affirmed  in  all  its  parts. 


m  m.  j.  a.  am 

INTERNATIONAL  SILVER  CO.  T. 

ROGERS. 

(Court  of  Errors  and  Appeals  of  New  Jersey.. 

June  17,  1907.) 

1.  Trade-Names— Illegal  Use. 

Assuming  that  every  one  has  the  absolute 
right  to  use  his  own  name  honestly  in  his  own 
business,  even  though  he  may  thereby  incidental- 
ly interfere  with  and  injure  the  business  of 
another  having  the  same  name,  he  may  not  in 
such  use  of  his  name  resort  to  any  artifice,  or 
do  any  act  calculated  to  mislead  the  public  as 
to  the  identity  of  the  business  firm  or  establish- 
ment, or  of  the  article  produced  by  them,  and 
thus  produce  injury  to  the  other  beyond  that 
which  results  from  the  similarity  of  name. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  H  79, 
82,  84.] 

2.  Same. 

Where  the  name  is  one  which  has  previous- 
ly thereto  come  to  indicate  the  source  of  manu- 
facture of  particular  devices,  the  use  of  such 
name  by  another,  unaccompanied  with  any  pre* 
caution  or  indication,  is  an  artifice  calculated  to 
produce  the  confusion  alluded  to. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  ft  82, 

Os*  J 

S.  Saws—Use  or  Own  Name. 

While  a  personal  name  may  not  constitute 
•>  technical  trade-mark,  yet  where  an  article  has 
come  to  be  known  by  that  personal  name,  one 
may  not  use  that  name,  even  though  it  be  his 
own,  to  palm  off  his  goods  as  the  goods  of  an- 
other who  has  first  adopted  it,  and  by  which 
appellation  the  goods  have  come  to  be  known, 
when  the  use  of  his  own  name  for  such  purpose 
works  a  fraud.  If  he  uses  his  own  name,  it 
must  be  so  used  as  not  to  deprive  others  of 
tbeir  rights,  or  to  deceive  the  public,  and  the 
name  must  be  accompanied  with  such  indica- 


tions that  the  thing  manufactured  is  the  work 
of  the  one  making  it  as  uould  unmistakably  in- 
form the  public  of  the  fact. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  ff  82, 
84.] 

4.  Sake. 

Where  a  man's  conduct  has  been,  such  that 
he  cannot  engage  in  a  particular  business,  even 
in  his  own  name,  without  profiting  by  his  prior 
fraud  to  the  detriment  of  another's  trade,  he 
must  so  distinguish  his  name  as  to  avoid  con- 
fusion. The  words  "not  connected  with  any 
other  of  the  same  name,"  or  words  of  similar 
import,  do  not  suffice. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  the  International  Silver  Company 
against  William  H.  Rogers.  Decree  for  de- 
fendant (63  Atl.  977),  and  complainant  ap- 
peals.   Reversed. 

Edward  A.  &  William  T.  Day,  and  John  F. 
Bartlett,  for  appellant  Craig  A.  Marsh,  for 
respondent 

TRBNCHARD,  J.  This  is  an  appeal  from 
a  decree  of  the  Court  of  Chancery.  The 
suit  is  a  continuation  of  the  litigation  here- 
tofore carried  on  by  the  International  Silver 
Company  against  the  William  H.  Rogers 
Corporation,  and  reported  in  66  N.  J.  Eq.  119, 
67  Atl.  1087,  and  on  appeal  in  67  N.  J.  Eq. 
646,  60  Atl.  187,  110  Am.  St  Rep.  506.  The 
decree  in  that  case  was  directed  against 
the  William  H.  Rogers  Corporation,  and  its 
officers  and  directors,  and  enjoined  them 
from  making  and  selling  silver-plated  fiat 
ware  under  the  corporate  name  of  "Wm.  H. 
Rogers  Corporation,"  or  under  the  name  of 
"Wm.  H.  Rogers,"  or  under'  any  name  of 
which  the  word  "Rogers"  is  a  part 

This  suit  has  to  do  with  occurrences  since 
the  rendition  of  that  decree.  After  that  de- 
cree, and  on  or  about  April  6,  1905,  the  Wm. 
H.  Rogers  Corporation  changed  its  name  to 
"Plalnfleld  Silver  Plate  Company,"  and  con- 
tinued to  carry  on  the  business  under  its 
new  name  until  May  25,  1905,  when  It  went 
out  of  business.  The  defendant,  who  was 
in  control  of  the  stock  of  the  company,  and 
was  Its  president  purchased  from  it  all  its 
unplated  blanks,  its  machinery,  tools,  and 
fixtures  of  every  kind,  its  lease  on  Its  of- 
fice and  factory,  and  proceeded  to  carry  on 
the  same  business  in  which  it  had  embarked, 
under  his  own  name  of  W.  H.  Rogers.  He 
now  stamps  his  manufactured  goods  (his 
knives,  forks,  and  spoons)  with  the  words 
"W.  H.  Rogers,  of  Plalnfleld,  N.  X,M  and 
marks  his  packages  "not  connected  with 
any  other  Rogers."  Upon  this  state  of  facts 
the  complainant  filed  its  bill'  of  complaint, 
in  the  nature  of  a  supplemental  bill,  against 
the  defendant  for  an  injunction,  and  the 
case  came  on  before  the  Vice  Chancellor  on 
the  bill,  answer,  and  proofs  taken  in  the 
cause  and  the  record  and  testimony  of  the 
former  case.  The  Vice  Chancellor  dismissed 
the  bill.  In  Its  bill  the  complainant  claims 
that  the  stamp  which  the  defendant  puts  on 
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his  product,  namely,  the  words  "W.  H.  Rog- 
ers, of  Plainfield,  N.  J.,"  tends  to  produce 
confusion  In  the  trade  to  the  injury  of  com- 
plainant's business,  and  to  the  wrong  of  the 
public,  and  the  complainant  asks  that  he  be 
enjoined  from  the  further  prosecution  of  his 
business,  unless  he  stamps  his  product  in 
such  a  way  as  to  make  it  plain  that  it  is 
not  manufactured  by  the  original  Wm.  Rog- 
ers Company,  to  whose  business  the  com- 
plainant was  the  successor. 

The  learned  Vice  Chancellor  thought  the 
injunction  should  not  go,  holding  that  the 
defendant  was  under  no  obligation  to  do 
anything  more  than  use  bis  own  name  fair- 
ly; that  the  evidence  showed  no  fraud;  and 
that  the  mere  fact  that  a  competitor  Is, 
or  may  be,  injured,  is  not  material.  In  that 
▼tew '  we  cannot  concur.  Assuming  that 
every  one  has  the  absolute  right  to  use  his 
own  name  honestly  in  his  own  business, 
even  though  he  may  thereby  incidentally 
interfere  with  and  injure  the  business  of 
another  having  the  same  name,  he  may  not, 
in  such  use  of  his  name,  resort  to  any  ar- 
tifice, or  do  any  act  calculated  to  mislead 
the  public  as  to  the  Identity  of  the  business 
firm  or  establishment,  or  of  the, article  pro- 
duced by  them,  and  thus  produce  injury  to 
the  other  beyond  that  which  results  from 
the  similarity  of  name.  Singer  Mfg.  Co.  v. 
June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct 
1002,  41  L.  Ed.  118;  Russia  Cement  Co.  v. 
Le  Page,  147  Mass.  206, 17  N.  E.  304,  9  Am. 
St  Rep.  685;  Pillsbury  v.  Plllsbury,  24  U. 
&  App.  395,  64  Fed.  841,  12  C.  O.  A.  432; 
Croft  v.  Day,  7  Beav.  84;  Holloway  v.  Hol- 
loway,  13  Beav.  209,  Wotherspoon  v.  Currie, 
L.  R.  5  H.  L.  508;  Howard  v.  Henriques,  3 
Sandf.  725;  Meneely  v.  Meneely,  62  N.  Y. 
427,  20  Am.  Rep.  489;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.,  138  U.  S.  537, 11  Sup.  Ct 
396,  84  L.  Ed.  997;  Brown  Chemical  Co.  v. 
Meyer,  139  TJ.  S.  540,  11  Sup.  Ct  625,  35  L. 
Ed.  247;  Coats  v.  Merrick  Thread  Co.,  149  TJ. 
a  662,  13  Sup.  Ct  966,  87  L.  Ed.  847.  The 
leading  case  Is  Singer  Mfg.  Co.  v.  June  Mfg. 
Co.,  supra,  in  which  Mr.  Justice  White,  aft- 
er affirming  the  doctrine  above  set  forth,  and 
citing  the  cases  which  support  it  declared: 
"Where  the  name  Is  one  which  has  previous- 
ly thereto  come  to  indicate  the  source  of 
manufacture  of  particular  devices,  the  use 
of  such  name  by  another,  unaccompanied 
with  any  precaution  or  indication,  In  It- 
self amounts  to  an  artifice  calculated  to 
produce  the  deception  alluded  to  in  the  fore- 
going adjudications."  That  proposition  finds 
support  In  the- following  cases:  Howe  Scale 
Company  v.  Wyckoff,  Seamans  &  Benedict 
198  U.  S.  118,  25  Sup.  Ct  609,  49  L.  Ed.  972; 
Walter  Baker  &  Co.  v.  Baker  (C.  O.)  87  Fed. 
209;  Centaur  Co.  v.  Link,  62  N.  J.  Eq.  147, 
49  Atl.  828;  Chickering  v.  Chlckering,  120 
Fed.  69,  56  C.  C.  A  475. 

When  this  suit  was  originally  before  the 
court  the  Vice  Chancellor  found  that  the 


name  "Rogers"  had  acquired  a  secondary 
significance  in  connection  with  the  manufac- 
ture of  silverware.  In  his  opinion,  reported 
in  66  N.  J.  Eq.  120,  57  Atl.  1037,  he  uses  this 
language:  "The  complainant  is  the  succes- 
sor of  several  companies  which  have  been 
engaged  for  many  years  in  the  manufacture 
of  silver-plated  ware,  and  which  all  derive 
their  title  from  three  brothers  of  the  name 
of  Rogers,  who  were  among  the  first  if  not 
the  first  to  apply  the  art  of  electro-plating 
to  its  manufacture.  They  gained  a  reputa- 
tion for  their  products,  and  the  name  'Rog- 
ers' has  acquired  a  secondary  significance  in 
connection  therewith."  That  finding  of  fact 
is,  in  our  Judgment  fully  warranted  by  the 
evidence.  While  a  personal  name  may  not 
constitute  a  technical  trade-mark,  yet  where 
an  article  has  come  to  be  known  by  that 
personal  name,  one  may  not  use  that  name, 
even  though  it  be  his  own,  to  palm  oft  his 
goods  as  the  goods  of  another  who  has  first 
adopted  it  and  by  which  appellation  the 
goods  have  come  to  be  known,  when  the  use 
of  his  own  name  for  auch  purpose  works  a 
fraud.  If  he  uses  his  own  name,  It  must  be 
so  used  as  not  to  deprive  others  of  their 
rights,  or  to  deceive  the  public,  and  the  name 
must  be  accompanied  with  such  indications 
that  the  thing  manufactured  is  the  work 
of  the  one  making  it  as  would  unmistakably 
inform  the  public  of  the  fact.  Williams  v. 
Mitchell,  106  Fed.  169,  45  C.  C.  A.  265;  Meyer 
v.  Medicine  Co.,  58  Fed.  884,  7  O.  O.  A.  558; 
Baker  v.  Sanders,  80  Fed.  889,  26  O.  O.  A. 
220;  Allegrettt  v.  Allegretti,  52  N.  E.  487, 177 
111.  129;  Pillsbury  v.  Mills  Co.,  64  Fed.  841, 
12  C.  C  A.  432;  Allegretti  v.  Keller  (O.  C.) 
85  Fed.  643;  Raymond  v.  Powder  Co.,  85  Fed. 
231,  29  C.  C.  A  245;  MiUs  Co.  v.  Eagle,  86 
Fed.  608,  30  O.  O.  A  886,  41  L.  R.  A  162. 
The  normal  presumption  that  the  use  of 
one's  own  name  is  an  honest  one  may  be 
rebutted  by  showing  a  prior  fraudulent  use 
of  it  touching  the  matter  in  issue.  Such 
prior  fraudulent  use  of  the  defendant's  name 
in  connection  with  the  manufacture  and 
sale 'of  silverware  is  established  in  this  case 
by  the  testimony  herein  and  the  record  of 
the  original  suit.  The  burden  is  therefore 
on  the  defendant  to  show  that  the  use  of 
his  name  is  not  in  effect  a  continuation  of 
such  prior  fraud.  The  defendant  has  not 
only  failed  to  sustain  this  burden,  but  on 
the  contrary,  the  testimony  in  the  present 
case  abundantly  shows  that  the  defendant 
has  acquired  by  purchase  and  is  enjoying 
the  results  of  a  business  which  was  built  up 
In  fraud  of  the  complainant.  It  had  been 
established  by  the  corporation  which  bore 
his  name,  and  a  certain  part  of  its  success, 
at  least  was  due  to  the  fact  that  it  was 
getting  the  benefit  of  the  reputation  achieved 
by  the  original  Rogers  people,  to  the  good 
will  of  whose  business  the  complainant  had 
succeeded.  That  benefit  he  must  continue 
to  receive  while  carrying  on  this  same  bust- 
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ness  in  his  own  name,  unless  the  public  are 
enabled  to  certainly  know  that  the  goods 
which  he  puts  upon  the  market  are  not  the 
goods  of  the  complainant  or  its  predecessors. 

The  defendant  contends  that  be  distin- 
guished his  goods  by  stamping  on  them  the 
words,  "W.  H.  Rogers,  of  Plainfleld,  N.  J." 
The  alleged  distinguishing  words  are  "of 
Plainfleld,  N.  J.";  but  that  is  no  distinguish- 
ing mark.  As  the  history  of  the  "Rogers" 
name  in  connection  with  silver-plated  ware 
shows,  there  were  several  places  where  the 
art  was  carried  on,  and  the  "Rogers"  mark 
was  lawfully  used.  Locality  has  no  suffi- 
ciently distinguishing  force,  because  locali- 
ty is  not  associated  in  any  way  with  the 
mark  Itself.  It  is  the  word  "Rogers"  that 
is  all  controlling,  and  It  is  that  which  should 
be  differentiated  in  order  to  effectually  dis- 
tinguish the  goods.  In  Baker  v.  Sanders, 
80  Fed.  889,  895,  26  G.  C.  A.  220,  the  def  end- 
and  (In  lieu  of  more  extended  changes),  was 
required  to  affix  the  statement  that  "W.  H. 
Baker  is  distinct  from  and  has  no  connection 
with  the  old  chocolate  manufactory  of  Wal- 
ter Baker  &  Co."  In  the  case  of  Allegrettl 
T.  Allegrettl,  52  N.  B.  487,  177  111.  129,  in  the 
Supreme  Court  of  Illinois,  the  court  enjoined 
the  defendants  against  the  use  of  the  name 
"Allegrettl,"  except  in  a  manner  indicating 
that  the  defendants'  goods  are  "manufac- 
tured and  sold  by  B.  F.  Rubel,  I.  A.  Rubel, 
and  Giacomo  Allegrettl,  and  not  by  Ignazlo 
Allegrettl  or  the  Allegrettl  Chocolate-Cream 
Company." 

In  cases  like  the  present  one,  it  is  elemen- 
tary that  the  person  to  be  considered  is  not 
the  Jobber  or  wholesaler,  but  the  ordinary 
purchaser  at  retail.  This  being  so,  the  marks 
"not  connected  with  any  other  Rogers," 
which  are  put  upon  the  boxes,  packages,  and 
wrappers,  and  which  do  not  reach  the  pur- 
chaser at  the  retail  shops,  afford  no  means 
to  the  retail  purchaser  of  distinguishing  the 
defendant's  product  from  that  of  the  com- 
plainant. Under  the  circumstances  of  the 
present  case,  it  was  the  duty  of  the  defend- 
ant to  so  distinguish  the  silverware  known 
to  the  world  as  the  "Rogers"  ware.  The 
words  "not  connected  with  any  other  Rog- 
ers," even  If  they  reached  the  retail  pur- 
chaser, would  not  suffice  for  that  purpose. 
Those  words  merely  tend  to  add  to  the  con- 
fusion. They  might  well  be,  and  usually 
would  be,  employed  by  an  original  manufac- 
turer seeking  to  warn  the  trade  when  he 
finds  on  the  market  other  goods  which  may 
he  passed  off  as  his.  They  would  be  the 
appropriate  announcement  of  an  original 
maker  that  he  has  no  connection  with  other 
wares  of  similar  appearance  or  wares  put  out 
under  a  similar  name.  Those  words  also 
afford  an  unscrupulous  retail  dealer  oppor- 
tunity to  pass  off  the  product  as  the  original 
"Rogers"  goods.  In  employing  such  words, 
so  misleading  and  ambiguous,  the  defendant 
Is  clearly  guilty  of  bad  faith. 


The  defendant  having  failed  In  the  per- 
formance of  his  duty  to  so  distinguish  his 
silverware  that  it  could  not  be  mistaken 
for  that  of  the  complainant,  we  think  the 
complainant  is  entitled  to  have  an  injunction 
restraining  the  defendant  from  manufactur- 
ing and  selling  his  goods,  unless  he  stamps 
upon  them  the  words  "not  the  original  Rog- 
ers," or  "not  connected  with  the  original 
Rogers."  As  was  said  in  Allegrettl  v.  Keller 
(C.  C.)  85  Fed.  643,  this  "saves  the  complain- 
ant's rights,  and  works  no  hardship  to  an 
honest  defendant." 

The  decree  must  therefore  be  reversed,  and 
the  record  remitted  to  the  Court  of  Chan- 
cery, in  order  that  a  decree  may  be  made  in 
accordance  with  this  opinion.  The  complain- 
ant is  entitled  to  costs  In  the  Court  of  Chan- 
cery and  In  this  court. 


CM  N.  J.  L.  M7) 
HADEN  v.  BAMFORD  BROS.  SILK  MFG. 

CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  .1907.) 

Exceptions,  Bnx  or— Waivbb— Motion  fob 
New  Tbial. 

The  granting  of  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted  is  a  waiver 
of  all  bills  of  exception  held  by  the  party  ap- 
plying for  the  rule  which  are  not  therein  ex- 
pressly reserved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exceptions,  Bill  of,  §  35.] 

Error  to  Supreme  Court 

Action  by  John  J.  Haden  against  the 
Bamford  Bros.  Silk  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

See  63  Atl.  7. 

Gilbert  Collins,  for  plaintiff  in  error.  Wil- 
liam B.  Gourley,  for  defendant  In  error. 

PER  CURIAM.  The  writ  of  error  in  this 
case  has  brought  before  us  a  Judgment  of 
the  Supreme  Court  affirming  a  Judgment  of 
the  Passaic  circuit  court. 

It  appears  by  the  record  returned  by  the 
writ  of  error,  and  by  the  outbranches  of  the 
record  brought  up  by  a  certiorari,  that  the 
case  presented  to  the  Supreme  Court  on 
which  the  Judgment  complained  of  was  enter- 
ed was  as  follows:  Haden,  the  defendant  In 
error,  had  obtained  a  verdict  against  the 
Bamford  Bros.  Silk  Manufacturing  Company 
In  an  action  in  the  Passaic  circuit  court, 
whereon  Judgment  had  been  entered,  and 
thereupon  the  company  had  sued  out  a  writ 
of  error  from  the  circuit  court,  which  writ  of 
error,  upon  motion  of  the  company,  was 
afterwards  dismissed  without  prejudice. 
Thereupon  the  company  applied  to  the  Pas- 
saic circuit  court  for  a  rule  to  show  cause 
why  the  Judgment  should  not  he  set  aside, 
which  rule  was  allowed,  brought  to  hearing, 
and  discharged  by  said  circuit  court.  No 
points   were   reserved   in   the   rule.     After- 
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ward  the  company  sued  out  another  writ  of 
error,  which  brought  the  record  before  the 
Supreme  Court  Upon  the  return  of  that 
writ  of  error,  the  company  assigned  various 
errors,  17  of  which  were  founded  upon  excep- 
tions taken  at  the  trial,  and  the  remaining 
one  was  the  general  assignment  of  error.  On 
motion  in  behalf  of  Haden,  the  Supreme 
Court  struck  out  all  the  assignments  of  er- 
ror, excepting  the  general  one,  on  the  ground 
that  the  company,  having  applied  for  and 
been  granted  a  rule  to  show  cause  in  the 
circuit  court,  thereby  waived  its  bill  of  ex- 
ceptions, except  on  points  reserved  in  the 
rule,  and,  as  no  points  had  been  reserved  In 
the  rule,  there  were  no  exceptions  on  which 
to  found  the  assignments.  After  striking  out 
these  assignments  of  error,  the  Supreme 
Court  affirmed  the  Judgment,  finding  no  error 
pointed  out  by  the  general  assignment.  In 
this  court,  upon  the  return  of  the  writ  of 
error  bringing  up  the  Judgment  of  the  Su- 
preme Court,  assignments  of  error  were  filed, 
embracing  those  which  had  been  presented  to 
the  Supreme  Court  and  stricken  out,  and 
also  an  assignment  questioning  the  correct- 
ness of  the  order  of  the  Supreme  Court  strik- 
ing out  the  17  assignments  filed  in  that  court 

It  is  contended  that,  if  we  find  the  order 
of  the  Supreme  Court  striking  out  the  assign- 
ments erroneous,  the  other  assignments  are 
properly  before  us  for  consideration.  With- 
out determining  whether  this  contention  is 
correct  or  whether,  if  the  assignments  were 
not  properly  stricken  out  the  record  should 
not  be  sent  back  for  further  consideration  .by 
the  Supreme  Court,  we  are  of  opinion  that 
the  assignments  were  properly  stricken  out 
by  that  court  upon  the  ground  stated  In  the 
opinion  of  Mr.  Justice  Fort,  reported  in  G3 
Atl.  7. 

It  thus  appearing  that  the  seventeen  assign- 
ments were  properly  eliminated  from  the 
record,  the  Judgment  of  the  Supreme  Court 
was  correct  as  there  was  no  error  pointed 
out  by  the  general  assignment. 

The  Judgment  must  be  affirmed. 


(74  N.  J.  U  724) 

KELLY  v.  JERSEY  CITY  WATER  SUPPLY 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Juno  18,  1097.) 

CORPORATIONS  —  OFFICERS—  AUTHOBITT— -CON- 
TRACT of  Employment— Compensation  — 
Modification  of  Contract. 

The  plaintiff  was  employed  by  a  water  mip- 
piy  company  as  timekeeper  of  the  men  employed 
in  the  erection  of  a  reservoir  dam  at  its  water- 
works. He  was  employed  by  C.,  a  stockholder 
and  director  of  the  company,  at  $100  per  month. 
When  he  began  the  work,  which  continued  over 
two  years,  he  found  his  name  entered  upon  the 
pay  roll  at  $75  per  month.  He  received  his 
wages  at  the  latter  rate  under  protest  to  the 
bookkeeper,  and  upon  being  advised  to  do  so  by 
C,  who  promised  that  the  balance  would  be 
paid  plaintiff  at  the  end  of  the  work.  After 
the  completion  of  the  work,  the  defendant  re- 
fused to  pay  the  balance  of  the  wages  demanded, 


and  suit  was  brought  for  its  recovery.  At  the 
trial  motions  to  nonsuit  and  direct  &  verdict 
were  made  on  the  ground  that  C.  was  without 
authority  to  make  the  contract  for  the  company, 
and  on  the  further  ground  of  acquiescence.  The 
evidence  showed  that  C.  was  general  manager 
of  the  company  In  the  erection  of  the  dam  and 
was  permitted  to  employ  the  help  necessary  and 
to  fix  the  wages;  but,  if  a  question  was  raised 
as  to  the  rate  of  wages,  the  executive  committee, 
of  which  C.  was  one,  must  approve.  This  limi- 
tation of  authority,  however,  was  not  known  to 
plaintiff.  The  motions  were  denied  by  the  trial 
judge.  On  review,  it  was  held  that  C.  was  act- 
ing as  general  agent  in  the  employment  of  men 
at  the  works,  and  that  the  agency  to  employ  car- 
ried with  it  the  necessary  and  usual  counter- 
part of  a  hiring,  which  is  to  employ  and  pay 
or  fix  a  price,  that  the  receipt  of  the  reduced 
wages  under  protest  was  not  such  an  acquies- 
cence as  to  work  an  abrogation  of  the  con- 
tract, and  that  the  refusal  to  nonsuit  or  direct 
a  verdict  was  right. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  §  1614.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Patrick  Kelly  against  the  Jersey 
City  Water  Supply  Company.  Judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 

William  D.  Edwards  and  Edwin  F.  Smith, 
for  plaintiff  In  error.  McDennott  &  Enright 
for  defendant  In  error. 


HENDRICKSON,  J.  This  writ  brings  up  for 
review  a  Judgment  entered  upon  a  verdict  re- 
turned at  the  Morris  circuit  The  plaintiff, 
Patrick  Kelly,  sues  to  recover  a  balance 
claimed  to  be  due  for  wages  as  a  timekeeper 
for  the  defendant  company  while  in  its  serv- 
ice at  Boonton  for  a  period  of  over  two  years, 
commencing  September  24,  1899,  while  erect- 
ing its  reservoir  dam  there.  He  was  em- 
ployed, as  he  testified,  by  one  Nicholas  K.  Con- 
nolly, who  was  largely  Interested  In  the  de- 
fendant company  and  was  one  of  its  direct- 
ors, at  the  stipulated  price  of  $100  per  month. 
After  entering  the  service  he  found  he  was 
entered  upon  the  pay  roll  at  the  rate  of  $75 
per  month.  He  protested  to  the  bookkeeper 
who  had  charge  of  the  pay  roll  when  he  saw 
this,  and  was  advised  by  him  to  accept  that 
until  Mr.  Connolly,  who  was  ill,  should  come 
out  of  the  hospital  at  New  York;  that  about 
two  months  later  he  saw  Mr.  Connolly,  and 
reported  the  situation  to  him,  who  repeated 
that  the  contract  of  hiring  was  at  $100  a 
month,  but  as  they  had  got  things  mixed  so, 
he  said  he  advised  the  plaintiff  to  accept  the 
amount  on  the  pay  roll,  saying  that  at  the 
completion  of  the  work  they  would  pay  him 
the  same  as  they  did  In  Philadelphia,  where 
plaintiff  had  been  working  for  Connolly  when 
he  was  hired,  which  was  at  the  rate  of  $100 
per  month.  The  plaintiff  thereupon  continued 
in  the  company's  employ  until  the  completion 
of  the  work,  and  received  wages  each  month 
at  the  rate  stated  in  the  pay  roll.  The  work 
was  not  completed  until  the  fall  of  1904,  but 
in  the  meantime,  in  February,  1901,  Mr.  Con- 
nolly died.  Plaintiff  in  September,  1904,  de- 
manded a  settlement  for  balance  claimed  to 
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be  due  under  the  contract,  and,  payment  be- 
ing refused,  this  action  was  brought  At  the 
trial  the  jury  returned  a  verdict  for  the  plain- 
tiff of  $7*825.  A  motion  was  made  to  non- 
suit at  the  close  of  plaintiff's  evidence,  and 
also  to  direct  a  verdict  for  the  defendant 
when  both  sides  had  rested,  which  were  re- 
fused, and  exceptions  to  the  rulings  were 
duly  taken  and  allowed,  and  error  has  been 
assigned  thereon.  The  ground  of  the  motions 
mainly  Insisted  upon  here  was  that  no  author- 
ity was  shown  In  Mr.  Connolly  to  make 
such  a  contract  for  the  company;  that  If  he 
had  authority  to  employ  men,  he  had  no 
power  to  fix  the  wages,  without  the  sanction 
of  the  executive  committee;  that  he  was  a 
special  agent  only;  and  that  plaintiff  was 
therefore  bound  to  ascertain  the  extent  of 
his  power  as  such,'  and,  If  he  dealt  with  the 
agent  without  such  Inquiry,  It  was  at  his  own 
risk. 

It  may  be  necessary,  in  determining  the 
validity  of  this  exception,  to  briefly  refer  to 
other  facts  in  evidence.  In  addition  to  those 
already  stated.  There  was  evidence  which 
was  without  contradiction  that  Mr.  Connolly 
waB  general  manager  of  the  company  In  the 
work  at  the  dam  and  In  the  stone  quarry 
nearby,  which  was  worked  in  connection 
therewith;  that  Connolly  was  actually  in 
charge  of  the  work  at  the  dam  until  his  death, 
except  when  be  was  ill;  that  he  employed 
other  men  for  the  company  upon  the  work. 
Defendant's  witness  Mr.  Kennedy,  a  director, 
testified  that  the  engineer's  general  office  staff 
(In  which  the  plaintiff  was  included)  were 
employed  by  Mr.  Connolly  and  himself ;  that 
"the  men  who  performed  the  work  were  often- 
times employed  by  Mr.  Connolly  or  by  any 
foreman  or  superintendent  who  had  Jurisdic- 
tion." He  testified,  further,  that  "he  had 
power  to  fix  salaries  he  thought,  and  Mr. 
Connolly  had  also" ;  and  that  "whenever 
there  was  a  question  raised  the  executive 
committee  approved  it"  He  further  testified 
that  Connolly  was  In  charge  of  the  physical 
work  there,  and  that  lota  of  men  were  em- 
ployed there  that  he  (witness)  did  not  know 
about  There  was  no  testimony,  however,  to 
show  that  the  plaintiff  had  any  knowledge 
or  Information  that  there  was  any  limitation 
upon  the  authority  of  Connolly  to  fix  the 
wages  of  the  men  employed  at  the  time  of  the 
contract  or  during  plaintiff's  service.  There- 
fore such  limitation,  If  It  existed,  would  not 
bind  plaintiff.  2  Parsons  on  Contracts,  57. 
Nor  does  it  appear  that  plaintiff  was  In  any 
way  connected  with  the  defendant  corpora- 
tion so  as  to  be  charged  with  knowledge  of 
the  actual  powers  of  Mr.  Connolly  as  mana- 
ger. We  think  It  apparent  from  the  evidence 
that  so  far  as  the  plaintiff  or  the  public  was 
concerned,  Connolly  was  acting  at  the  time  he 
made  this  contract,  not  as  special  agent  but 
as  general  agent  of  the  company,  in  the  work 
at  Boonton  and  in  the  employment  of  men 
upon  the  work,  including  the  plaintiff.  At 
any  rate,  In  so  doing  he  was  acting  within 


the  apparent  authority  of  the' company  as  de- 
fined in  Fifth  Ward  Savings  Bank  v.  First 
Nat  Bank,  48  N.  J.  Law,  513-527,  7  Ad.  318. 
And  was  it  within  the  general  scope  of  the 
agency  to  employ  to  fix  with  the  employe  the 
rate  of  wages?  We  think  It  was.  The  law  Is 
that  a  contract  of  hiring  and  service  compre- 
hends, not  only  an  engagement  to  serve  upon 
the  one  part  but  upon  the  other  an  engage- 
ment to  employ  and  pay.  2  Parsons  on  Cont 
44.  It  Is  a  settled  principle,  also,  that,  "where 
an  agent  is  employed  to  transact  some  spe- 
cific business,  and  only  that  yet  be  binds 
his  principal  by  such  subordinate  acts  as  are 
necessary  to  or  are  usually  properly  done 
In  connection  with  the  principal  act  or  to 
carry  the  same  Into  effect"  1  Parsons  on 
Cont  57.  We  think,  therefore,  that  the 
ground  alleged  was  insufficient  to  Justify  a 
nonsuit  or  a  direction  for  the  defendant,  and 
that  the  motions  to  do  so  were  properly  re- 
fused. Nor  do  we  think  the  ground  of  ac- 
quiescence, by  plaintiff,  by  his  receipt  of  the 
$75  per  month  on  pay  days,  sufficient  to  Justi- 
fy the  court  In  granting  a  nonsuit  or  direct- 
ing a  verdict.  The  plaintiff  received  these 
payments  only  under  protest  to  the  bookkeep- 
er in  charge  of  the  pay  roll,  and  after  as- 
surance by  Connolly  that  the  balance  would 
be  paid  at  the  close  of  the  work.  Nor  do  we 
think  there  was  error  in  that  part  of  tin 
charge  which  reads:  "Mr.  Connolly,  as  the 
evidence  shows,  was  In  charge  of  the  employ- 
ing of  workmen  at  or  near  Boonton  for  this 
company,  and  if  he  did  employ  this  plaintiff 
under  a  contract  of  this  character,  the  court 
charges  that  he  had  power  to  do  so,  and  that 
from  Its  acceptance  of  the  plaintiff's  services 
the  defendant  Is  estopped  from  denying  Mr. 
Connolly's  authority."  We  think  this  was  Jus- 
tified upon  the  principles  already  stated  above. 
Our  conclusion  Is  therefore  that  the  judg- 
ment below  should  be  affirmed. 

(74  M.  J.  I*  61*) 

PIVEB  v.   PENNSYLVANIA  K.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  19.  1907.) 

Railroads  —  Injuries  to  Persons  on  ob 

Near  Tracks  —  Actions—  Sotticienoy  of 

Evidence. 

In  an  action  against  a  railroad  company  for 
injuries  caused  by  defendant's  failure  to  keep 
a  passageway  over  Its  tracks  in  proper  repair, 
evidence  considered,  and  held  insufficient  to  show 
that  the  injury  was  so  caused. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  i  1154.] 

Garrison  and  Vroom,  JJ.,  dissenting. 

Error  to  Circuit  Court  Camden  County. 

Action  by  Elijah  Plver  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Thomas  L.  Gasktll,  for  plaintiff  in  error. 
John  W.  Wescott,  for  defendant  in  error. 

GDMMERE,  C.  J.  The  plaintiff,  Plver, 
while  driving;  down  Fourth  street   In  the 
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city  of  Camden,  In  December,  1904,  was 
thrown  from  his  wagon  while  crossing  the 
tracks  of  the  defendant  company  where  they 
intersect  that  street,  and  quite  badly  hurt. 
He  seeks  by  this  suit  to  recover  from  4he 
defendant  company  compensation  for  his  In- 
juries, basing  his  claim  upon  the  allegation 
that  the  accident  was  due  to  the  failure  of 
the  defendant  to  keep  in  proper  repair  the 
passageway  over  Its  tracks.  The  trial  or  the 
case  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff.  The  present  writ 
brings  up  that  judgment  for  review. 

According  to  the  testimony  of  the  plaintiff 
upon  the  witness  stand,  the  accident  happen- 
ed under  the  following  conditions:  He  was 
driving  down  Fourth  street;  toward  the  rail- 
road crossing,  upon  the  trolley  tracks  which 
were  laid  in  that  street  When  he  came  to 
the  railroad  crossing,  and  had  passed  over 
one,  and  perhaps  two,  tracks,  one  of  the  feet 
of  his  horse  became  fast,  causing  the  animal 
to  fall.  The  sudden  checking  of  the  wagon 
precipitated  the  plaintiff  out  of  it  and  upon 
the  roadway.  The  plaintiff  himself,  and 
one  Oladney,  who  was  on  the  wagon  with 
him  at  the  time  of  the  accident,  are  the  only 
witnesses  called  in  his  behalf  who  testified 
to  the  happening  of  the  accident,  and  they 
both  agree  that  it  was  caused  by  the  foot 
of  the  horse  becoming  caught.  Neither  of 
them,  however,  was  able  to  state  in  what  it 
was  that  the  animal's  foot  became  fastened. 
The  plaintiff  says:  "My  horse  got  his  foot 
fast  someway.  I  don't  know,  it  was  so 
quick  as  that,  so  fast  It  threw  me.  •  •  • 
I  was  thrown  over  to  the  left  of  the  horse. 
The  horse  fell  to  the  right  His  right  foot 
was  fast  and  I  went  over  to  the  left"  He 
was  then  asked:  "Q.  What  happened  to  the 
horse  when  his  foot  was  caught?  A.  Well, 
he  was  so  fast  that  some  man  there—  Q. 
Well,  was  the  horse  thrown,  or  did  he  stand 
up?  A.  He  fell  over  to  the  right  threw  him 
on  his  side  over  to  the  right  Q.  Was  he  held 
there  In  that  position?  A.  Held  so  fast  that 
some  man  had  to  take  an  Iron  crowbar,  and 
pry  bis  foot  Q.  You  saw  him  pry  his  foot 
out  did  you?  A.  Yes,  sir."  Oladney,  being 
asked  to  tell  what  he  recollected  of  the  ac- 
cident, said:  "As  we  got  on  the  track,  the 
horse  throwed  Mr.  Piver,  kind  of  catched 
himself  with  his  foot,  and  Mr.  Piver  went 
out  with  the  lines  in  his  hands  on  his  face, 
and  he  had  no  more — was  just  raising  up, 
and  the  horse  made  a  start  and  throwed  me 
down  between  the  shafts  and  his  legs,  and 
the  horse  fell  on  me."  He  was  then  asked : 
"Q.  What  was  the  matter  with  the  horse? 
A.  That  I  don't  know.  Q.  Do  you  know 
whether  the  horse  got  caught  or  not?  A.  I 
don't  know  nothing.  After  I  was  taken  out 
I  seen  a  man  with  a  crowbar  prying  bis  foot 
out;  that  is  all  I  know.  Q.  Well,  you  after- 
wards saw  them  prying  the  horse's  foot  out? 
A  After  they  were  taking  me  out  as  I  was 


getting  on  my  feet  I  seen  a  man  prying  the 
horse's  foot  out"  This  is  the  whole  of  the 
testimony  offered  on  behalf  of  the  plaintiff 
to  support  his  contention  that  the  catching 
of  his  horse's  foot  was  due  to  the  defective 
condition  of  the  crossing;  and  it  may  well 
be  doubted  whether  it  was  sufficient  to  sup- 
port a  finding  of  dereliction  of  duty  on  the 
part  of  the  defendant. 

Assuming,  however,  that  It  was  sufficient 
to  call  upon  the  defendant  for  an  explana- 
tion, under  the  doctrine  of  Babr  v.  Lombard, 
Ayres  &  Co.,  63  N.  J.  Law,  233,  21  Atl.  190, 
23  Atl.  167,  and  Bien  v.  Unger,  64  N.  3.  Law, 
696,  46  Atl.  693,  the  proofs  submitted  on  be- 
half of  defendant  demonstrated  that  the  ac- 
cident to  the  plaintiff  was  not  the  result  of 
any  lack  of  care  on  the  part  of  the  company 
In  keeping  this  crossing  In  proper  repair,  as 
has  already  been  intimated,  the  accident  oc- 
curred at  a  point  where  the  defendant  com- 
pany's tracks  were  crossed  by  the  tracks  of  a 
street  railway  company,  and  it  was  necessary 
that  the  intersection  of  the  tracks  should  be 
so  arranged  as  to  provide  for  the  safety  both 
of  travelers  upon  the  street  railway  and 
those  upon  the  defendant's  road.  For  this  pur- 
pose, the  defendant  company  installed  what  is 
called  a  "cross-frog."  This  frog  was  of  stand- 
ard pattern,  and  consisted  of  a  main  rail  up- 
on which  the  cars  were  run,  and  a  guard  rail 
to  prevent  them  from  leaving  the  main  rail. 
The  distance  between  the  main  rail  and  the 
guard  rail  of  this  frog  was  1%  Inches,  and 
this  space  was  absolutely  necessary  for  the 
play  of  the  flange  of  the  car  wheels.  It  was 
between  these  two  rails  that  the  foot  of 
plaintiff's  horse  was  caught  presumably  by 
the  calk  of  the  shoe  becoming  wedged  In  the 
space.  Two  witnesses  produced  on  the  part 
of  the  defendant  testified  to  this  fact  One 
of  them,  Maboney,  was  a  gateman  in  the  em- 
ployment of  the  company,  stationed  at  this 
point,  and  the  other,  Olnnelly,  was  a  carpen- 
ter in  its  employ,  who  was  passing  the  place 
where  the  accident  occurred  on  his  way  to 
dinner.  Olnnelly  testifies  that  he  pried  the 
horse's  foot  loose  with  a  crowbar,  and  Ma- 
honey  testifies  to  the  same  thing.  No  at- 
tempt was  made  on  the  part  of  the  plaintiff 
to  Impeach  the  credibility  of  either  of  these 
witnesses,  and  their  story  Is  not  contradicted 
by  anything  testified  to  on  behalf  of  the 
plaintiff.  It  must  be  accepted,  therefore, 
as  true,  and  it  demonstrates  that  the  acci- 
dent was  not  the  result  of  any  neglect  of 
duty  on  the  part  of  the  defendant  company 
in  maintaining  in  good  repair  a  proper  pas- 
sageway over  its  railroad,  and,  that  being  so, 
it  Is  under  no  legal  liability  to  answer  to 
the  plaintiff,  for  the  injuries  which  he  re- 
ceived. 

The  judgment  under  review  should  there* 
fore  be  reversed. 

GARRISON    and   VROOM,    JJ,    dissent 
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(74  N.  J.  L.  SB) 

GLADNEY  t.  PENNSYLVANIA  R.  CO. 

(Court  of  Error*  and  Appeal*  of  Now  Jersey. 
Juno  19,  1807.) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  William  Y.  Gladney  against 
the  Pennsylvania  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Thomas  L.  Gaskill,  for  plaintiff  in  error. 
John  W.  Wescott,  for  defendant  in  error. 

PER  CURIAM.  This  to  an  action  for 
personal  injuries  arising  out  of  the  same 
accident  which  was  the  foundation  of  the 
■nit  of  Piver  v.  Same  Company  (decided 
by  this  court  at  the  present  term)  67  AIL  109. 

For  the  reasons  expressed  In  our  opinion 
In  that  case,  the  Judgment  brought  up  for 
review  by  the  present  writ  of  error  most  be 
reversed. 


fit  N.  J.  B.  *S1) 

COWDREY  v.  OOWDREY  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17.  1907.) 

1.  Down  —  Bab— Gut  or  Hbbband— Elec- 
tion. 

The  gift  of  a  husband  to  his  wife  of  land 
does  not  ipso  facto  bar  her  dower  in  the  hus- 
band's remaining  real  estate,  and  any  provi- 
sion for  an  equitable  jointure  which  operates 
to  pat  the  widow  upon  her  election  must  be 
either  expressly  in  lieu  of  dower,  or'  the  same 
instrument  must  make  a  disposition  of  some 
part  of  the  estate  which  Is  clearly  inconsistent 
with  the  existence  of  dower  therein,  so  that 
In  claiming  dower  the  widow  would  defeat  or  in- 
terrupt some  provision  of  the  instrument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  17,  Dower,  |  129.] 

2.  Wnxa  —  CoHBTBUcnoit  —  Extbinsio   Evi- 
dence— Admissibility: 

Evidence  outside  of  a  will  is  Inadmissible  on 
the  question  whether  a  provision  therein  was  in 
lieu  of  dower. 
Vredenburgh,  J,  dissenting. 

Appeal  from  Court  of  Chancery. 

Suit  by  Katherlne  M.  Cowdrey  against 
Albert  B.  Cowdrey  and  others,  and  from  the 
decree  (64  AtL  98)  all  parties  appeal.  Af- 
firmed as  to  complainant,  and  reversed  as 
to  defendants. 

Edwin  B.  Goodell,  for  Katherlne  M.  Cow- 
drey. Woodruff  *  Stevens,  for  Albert  HL 
Cowdrey. 


PER  CURIAM.  This  decree  adjudges  that 
the  complainant,  Katherlne  M.  Cowdrey,  is 
entitled  to  an  estate  in  fee  simple  in  certain 
real  estate,  the  legal  title  to  which  was  in 
her  husband  during  his  life.  It  was  further 
decreed  that  the  complainant  was  so  entitled 
upon  the  condition  that  she  execute  a  re- 
lease to  the  heirs  of  her  husband  and  their 


assigns  of  her  right  of  dower  in  her  former 
husband's  remaining  real  estate. 

On  the  main  question  in  the  cause,  name- 
ly, whether  the  paper  executed  by  the  hus- 
band on  the  day  of  November  14,  1904, 
established  an  equitable  title  in  his  wife,  we 
concur  in  the  conclusion  of  the  learned  Vice 
Chancellor  that  it  did. 

We  also  concur  In  his  conclusion  that  the 
complainant  was  a  competent  witness  to 
prove  conversations  and  transactions  with 
her  husband. 

We  are,  however,  unable  to  see  how  the 
condition  imposed  upon  the  wife,  that  she 
shall  release  her  right  of  dower  in  the  re- 
mainder of  her  husband's  real  estate,  can 
be  supported.  It  may  be  admitted  that  in 
view  of  the  relative  value  of  the  property 
settled  upon  his  wife,  and  the  remaining 
property  of  the  husband,  it  would  have  been 
an  act  of  wisdom  on  the  part  of  the  husband 
to  have  coupled  such  a  condition  with  the 
grant.  But  he  did  not  do  so.  The  gift 
of  a  husband  to  his  wife  of  land  does  not 
ipso  facto  bar  her  dower  in  the  husband's 
remaining  real  estate.  So  any  provision  for 
an  equitable  Jointure  which  operates  to  put 
the  widow  upon  her  election  must  be  either 
expressly  in  lieu  of  dower,  or  the  same  in- 
strument must  make  a  disposition  of  some 
part  of  the  estate  which  is  clearly  inconsis- 
tent with  the  existence  of  dower  therein,  so 
that  in  claiming  dower  the  widow  would  de- 
feat, Interrupt,  or  disappoint  some  provision 
of  the  Instrument  S  Amer.  ft  Eng.  Cycl.  (1st 
Ed.)  916.  There  is  no  evidence  that  there 
was  anything  said  by  the  husband  respecting 
the  matter  of  dower,  even  If  such  testimony 
was  admissible,  which  it  was  not  Stratton 
v.  Best  1  Ves.  Jr.  285. 

So  we  are  constrained  to  the  conclusion 
that  the  decree  must  be  reversed  for  the  pur- 
pose of  modification,  by  removing  from  it 
the  condition  respecting  the  release  of  dower. 

There  were  cross-appeals.  The  complain- 
ant succeeds  in  her  appeal,  and  the  defend- 
ants fall  in  their  appeal.  All  concur  la  re- 
versing on  confirming. 

VREDENBURGH,  J,  dissents. 


(7*  N.  J.  B.  129) 

LEAVER  v.  GORMAN. 

(Court  of  Chancery  of  New  Jersey.     June  4, 
1907.) 

1.  Covenants  —  Restrictive  Covenants  — 
Persons  Liable— Who  Mat  Enforce. 
Equity  will  restrain  the  violation  of  a  cove- 
nant entered  into  by  a  grantee,  restrictive  of 
the  use  of  lands  conveyed,  not  only  against  the 
grantee  covenantor,  but  also  against  all  sub- 
sequent purchasers  with  notice  of  the  covenant 
whether  it  run  with  the  land  or  not;  bat,  if 
the  original  grantor  does  not  bind  himself,  then 
his  grantee,  having  no  right  of  action  against 
him,  cannot  pursue  any  other  grantee  to  whom 
the  original  grantor  may  subsequently  convey 
the  whole  or  a  part  of  the  remaining  lands. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  U  30,  49-51,  91-92.J 
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2.  Injunction  — Laches— Enforcement    of 
Restrictive  Covenant  in  Deed. 

Complainant  lost  her  right  by  acquiescence 
to  enjoin  defendant  from  running  a  bottling 
factory  in  violation  of  a  covenant  restricting  the 
use  of  land  where  for  several  years  she  did  not 
seek  to  enforce  it,  but  did  not  lose  the  right 
to  enjoin  an  extension  of  the  business. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  27,  Injunction,  §f  197-201.] 

Bill  by  Emma  E.  Leaver  against  John  D. 
Gorman  to  eujoin  breach  of  a  restrictive 
building  covenant  Injunction  allowed  In 
part,  and  refused  in  part 

Charlei  E.  Cook,  for  complainant  Col- 
lins &  Corbln,  for  defendant 


STEVENS,  V.  C.  The  complainant  is  the 
owner  of  two  Improved  lots  of  land  in  Asbury 
Park — one  on  the  north  side  of  Sewell 
avenne  and  the  other  on  the  south.  The'  de- 
fendant is  the  equitable  owner  of  two  lots 
on  the  north  side  of  the  same  avenue,  one 
a  lot  24  by  100,  known  as  "lot  No.  141,"  and 
the  other  a  vacant  lot  adjoining,  50  by  100, 
On  defendant's  first-mentioned  lot  for  sever- 
al years  prior  to  1901  there  stood  a  livery 
stable.  In  1901  the  livery  business  was  dis- 
continued, and  the  then  owner  commenced 
to  make  and  bottle  mineral  water,  sold 
principally  to  summer  residents  of  the  re- 
sort The  manufacture,  conducted  on  a  small 
scale,  changed  hands  and  was  finally  ac- 
quired by-  defendant  who  proposes  to  erect 
on  his  vacant  lot  a  storeroom  and  other  con- 
veniences to  be  used  in  connection  with  this 
business.  The  complainant  objects  to  this 
contemplated  use,  on  the  ground  that  Sewell 
avenue  is  a  residence  street  and  that  the 
deeds  conveying  lots  on  it  contain  (inter 
alia)  a  covenant  against  the  erection  of  fac- 
tories. 

As  is  well  known,  the  park  was  laid  out 
by  Mr.  Bradley,  Its  founder,  about  the  year 
1872.  In  nearly  all  the  deeds  which  he  made 
he  caused  to  be  Inserted  the  following,  or 
a  very  similar,  covenant:  "The  said  party  of 
the  second  part  for  himself,  his  heirs,  exec- 
utors, administrators,  and  assigns  covenants 
that  be  and  they  shall  never  use  said  prem- 
ises, or  cause  the  same  to  be  used,  for  the 
sale  of  intoxicating  liquors  or  for  any  manu- 
facturing purposes  whatever,  and  that  no 
hog  pen  shall  ever  be  erected  thereon."  This 
covenant  so  far  as  Mr.  Bradley  was  con- 
cerned, was  replaced  by  the  similar  and 
somewhat  broader  covenant  contained  In 
the  quitclaim  deed  from  Bradley  to  Sexton, 
the  then  owner,  made  In  1889 ;  but,  inasmuch 
as  the  complainant  had  acquired  from  Brad- 
ley title  to  one-half  of  lot  158  and  lot  159  on 
May  1,  1876,  the  benefit  of  the  covenant  in 
the  Taylor  deed  passed  to  her  at  that  time, 
and  was  unaffected  by  the  subsequent  quit- 
claim of  1889.  This  covenant  is  contained 
In  the  deeds  both  in  complainant's  and  de- 
fendant's chain  of  title,  and  the  question  Is 
whether  complainant  is  In  a  position  to  en- 
force the  covenant  against  defendant 


The  law  has  been  so  completely  settled 
In  a  series  of  decisions  (Brewer  v.  Marshall, 
19  N.  J.  Eq.  537,  97  Am.  Dec.  679;  Lennlg 
v.  Ocean  City  Ass'n,  41  N.  J.  Eq.  606,  7  Atl. 
491,  56  Am.  Rep.  16 ;  De  Gray  v.  Monmouth 
Beach  Clubhouse,  50  N.  J.  Eq.  329,  24  Atl. 
388;  Mulligan  v.  Jordan,  50  N.  J.  Eq.  363, 
24  Atl.  543;  Hayes  v.  Waverly  &  Passaic 
R.  R.  Co.,  51  N.  J.  Eq.  345,  27  Atl.  648; 
Trout  v.  Lucas,  54  N.  J.  Eq.  361,  35  Atl.  153; 
Roberts  v.  Scull,  58  N.  J.  Eq.  396,  43  Atl. 
583;  Ocean  City  Ass'n  v.  Headley,  62  N.  J. 
Eq.  322,  50  AtL  78)  that  I  bnve  only  to  apply 
the  principle.  The  law  is  this:  A  court  of 
equity  will  restrain  the  violation  of  a  cove- 
nant entered  into  by  a  grantee  restrictive  of 
the  use  of  lands  conveyed,  not  only  against 
the  grantee  covenantor,  but  against  all  sub- 
sequent purchasers  having  notice  of  the  cove- 
nant, whether  it  run  with  the  land  or  not 
There  is,  however,  this  distinction:  The 
original  grantor  in  imposing  the  covenant 
upon  the  grantee  either  may  or  may  not  bind 
himself.  If  be  does  not  bind  himself,  then 
his  grantee,  having  no  right  of  action  against 
him,  cannot  pursue  any  other  grantee  to 
whom  he  may  subsequently  convey  the  whole 
or  a  part  of  the  remaining  lands.  In  the 
case  of  the  lands  in  question  Mr.  Bradley 
chose  to  remain  unbound.  In  none  of  the 
multitude  of  deeds  offered  in  evidence  does 
it  appear  that  he  covenanted  to  Impose  the 
restrictions  in  question  upon  the  lands  re- 
maining in  his  hands.  The  consequence  is 
that  while  a  subsequent  grantee  of  Mr.  Brad- 
ley of  one  lot  could  enforce  the  covenant 
against  a  prior  grantee  of  another  lot  * 
prior  grantee  could  not  enforce  the  covenant 
against  a  subsequent  grantee.  The  complain- 
ant attempted  to  take  the  case  out  of  the 
operation  of  the  general  rule  by  proving 
that  it  came  within  the  exception  to  it  pre- 
vailing where  a  general  scheme  or  plan  is 
shown,  according  to  which  every  purchaser 
is  to  be  subject  to,  and  to  have  the  benefit 
of  the  covenant  as  against  every  other  pur- 
chaser, prior  or  subsequent  In  this  attempt 
the  complainant  failed  for  no  such  scheme 
obligatory  upon  Mr.  Bradley  was  proved. 
It  appeared,  on  the  contrary,  that  in  the 
case  of  this  very  street  Mr.  Bradley  had, 
in  several  instances,  exercised  the  right  to 
convey  without  imposing  upon  himself  this 
or  a  similar  covenant.  It  so  happens  that  In 
the  case  of  defendant's  unimproved  lot  the 
Bradley  deeds  nnder  which  complainant  de- 
rives title  were  given  before  the  Bradley 
deed  under  which  defendant  derives  title. 
Consequently  complainant  is  not  in  a  po- 
sition to  enforce  the  covenant  against  the 
owner  of  this  lot.  As  to  the  lot  already 
used  as  a  mineral  water  factory,  it  so  hap- 
pens that  complainant's  Is  the  later  title, 
and,  consequently  she  Is  in  a  position  to  en- 
force the  covenant  unless  she  and  her  prede- 
cessors have  lost  the  right  to  do  so  by  per- 
mitting defendant  and  his  predecessors  to 
build  up  and  carry  on  the  business  for  the 
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past  five  years ;  and  she  possesses  this  right, 
scheme  or  no  scheme,  for  the  covenant  re- 
quired by  Mr.  Bradley  of  his  grantee  of  lot 
141  was  undoubtedly  Intended  for  the  bene- 
fit of  the  remaining  land,  of  which  complain- 
ant's predecessor  in  title  afterwards  obtained 
a  part 

.  I  think,  however,  that  complainant  has,  by 
her  acquiescence,  lost  her  right  to  an  In- 
junction, so  far,  at  least,  as  to  prevent  the 
cairylng  on  of  the  business  as  it  has  been 
carried  on  in  time  past  It  Is  to  be  remem- 
bered that  complainant  has  no  legal  right 
whatever.  The  burden  of  the  covenant  does 
not  run  with  the  land.  Her  right  is  purely 
equitable.  In  this  respect  It  differs  from  that 
protected  in  Gawtry  v.  Leland,  40  N.  J.  Eq. 
323.  "Very  little,  in  cases  of  this  character," 
said  Lord  Eldon  in  Rogers  v.  Williams,  1 
Furn.  4  R.  18,  "is  sufficient  to  show  acqui- 
escence, and  courts  of  equity  will  not  inter- 
fere unless  the  most  active  diligence  has  been 
exerted  throughout  the  whole  proceeding." 
On  this  principle  Emery,  V.  0.,  denied  re- 
lief in  Trout  v.  Lucas,  54  N.  J.  Eq.  861,  35 
AtL  153.  Tichenor  v.  Wilson,  8  N.  J.  Eq.  197, 
cited  In  defendant's  brief,  was  the  case  of  an 
interlocutory  Injunction,  to  the  refusal  of 
which  different  considerations  apply,  but 
Sayres  v.  Collyer,  28  Ch.  Dlv.  103,  seems  to 
be  very  much  In  point  It  was  the  case  of  a 
beer  shop,  against  the  use  of  which,  as  such, 
plaintiff  was  protected  by  covenant  which, 
however,  he  had  not  sought  to  enforce  by- 
legal  proceedings  until  the  expiration  of 
three  years.  It  was  held  that  his  acquies- 
cence had  barred  his  right  to  equitable  re- 
lief. I  think  the  proof  of  acquiescence  In 
the  case  In  band  Is  as  strong,  if  not  stronger, 
than  the  proof  In  that 

The  reason  why  the  complainant  here  did 
not  proceed  Is  apparent.  The  business,  as 
conducted,  was  In  no  sense  a  nuisance  to 
the  neighborhood.  It  may  be  doubted  wheth- 
er It  was  not  less  objectionable  than  the  liv- 
ery business  which  had  preceded  It  No  ex- 
terior alteration  was  made  in  the  building. 
The  proof  shows  that  the  neighbors  were  not 
disturbed.  The  husband  of  complainant  was 
himself  engaged  in  carrying  on  In  this  resi- 
dence street  the  business  of  a  plumber,  just 
across  the  way.  But  It  seems  to  me  that  if 
the  complainant's  right  Is  to  be  regarded  as 
lost  through  acquiescence,  this  acquiescence 
can  only  be  deemed  to  extend  to  the  business 
as  it  has  been  conducted  in  the  past,  not  to 
an  increased  business  where  more  steam  or 
other  power  may  be  employed,  where  more 
teams  may  be  used,  and  more  noise  and 
vibration  results.  Bankart  v.  Houghton, 
28  Beav.  425.  I  have  refused  an  injunction 
restraining  the  erection  of  a  storehouse  on 
the  adjoining  lot,  for  the  reason,  already 
stated,  that  complainant  has  no  standing  to 
object  to  it  The  erection  of  this  storehouse 
and  the  equipment  of  it  in  the  manner  pro- 
posed will,  however,  give  an  opportunity 
for  a  considerable  enlargement  of  the  output 
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within  the  building  in  which  the  manufacture 
Is  conducted.  ' 

I  think,  therefore,  that  the  defendant  Is, 
under  the  circumstances,  entitled  to  an  In- 
junction to  restrain  an  extension  of  the  bus- 
iness in  this  building  or  on  the  lot  on  which 
It  stands.  Neither  side  should  have  costs 
against  the  other. 

(74  N.  J.  U  774) 
MAYOR,  ETC.,  OP  JERSEY  CITY  t. 
NORTH  JERSEY  ST.  RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  2,  1907.) 

1.  Stbeet  Railroads—  Operation. 

The  traction  companies  act  of  March  14, 
1893  (P.  L.  1893t  p.  302;  Gen.  St  p.  3235), 
authorizes  companies  incorporated  thereunder  to 
acquire  and  operate  actually  existing  street  rail- 
ways, whether  or  not  they  are  at  the  time  be- 
ing operated  with  legal  authority. 

2.  Statutes  —  Local  and  Special  Laws  — 
Constitutional  Law. 

Section  1  of  the  traction  companies  act  of 
March  14,  1893  (P.  L.  1893,  p.  302;    Gen.  St. 
p.  3235,  i  120),  is  a  constitutional  enactment 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  mayor  and  aldermen  of 
Jersey  City  against  the  North  Jersey  Street 
Railway  Company.  Judgment  for  defendant 
(63  Atl.  906),  and  plaintiff  brings  error.  Af- 
firmed. 

George  L.  Record  and  Gilbert  Collins,  for 
plaintiff  in  error.  Prank  Bergen  and  Rich- 
ard V.  Llndabury  (Sberrerd  Depue  and  Wil- 
liam D.  Edwards,  on  the  brief),  for  defendant 
in  error. 

SWAYZE,  J.  The  city  of  Jersey  City 
seeks  by  this'  action  to  eject  the  North  Jersey 
Street  Railway  Company  from  a  portion  of 
Montgomery  street.  The  railway  company 
defends  for  that  part  of  the  street  occupied 
by  its  street  railroad,  rails,  ties,  poles,  and 
wires  suspended  thereon  and  used  in  the 
operation  of  Its  street  railroad.  A  special 
verdict  was  found,  upon  which  the  Supreme 
Court  ordered  judgment  for  the  defendant 

The  street  railroad  was  originally  built  by 
the  Jersey  City  &  Bergen  Railroad  Company, 
which  was  incorporated  by  a  special  charter 
in  1859  (P.  L.  1859,  p.  411).  In  1898  this 
company  leased  its  property  to  the  Consoli- 
dated Traction  Company,  which  was  Incor- 
porated under  the  general  act  of  March  14, 
1893  (P.  L.  1893,  p.  302),  for  the  formation 
of  traction  companies  (Gen.  St.  p.  3235),  and 
this  company.  In  turn,  leased  the  property  In 
1898  to  the  North  Jersey  Street  Railway 
Company. 

By  the  charter  of  the  Jersey  City  &  Bergen 
Railroad  Company  Its  corporate  existence 
was  limited  to  25  years.  An  attempt  was 
made  to  extend  this  term,  first,  In  1879,  for 
50  years,  under  the  act  of  1876  (P.  L.  1876, 
p.  235;  Gen.  St  p.  972,  S§  302-304),  and  then. 
In  1902,  perpetually,  under  the  act  of  1902  (P. 
L.  1902,  p.  630).    The  original  charter  re 
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quired  that,  in  constructing  the  railroad 
through  Jersey  City,  the  consent  of  the  com- 
mon council  of  that  city  should  first  be  ob- 
tained, and  that  was  done. 

The  plaintiff's  claim  is  that  all  right  of  the 
Jersey  City  &  Bergen  Railroad  Company 
ceased  with  its  corporate  existence  in  1884, 
and  its  franchise  then  lapsed,  so  that  in 
1803  Its  only  property  in  the  streets  was  the 
rails  and  ties. 

The  Supreme  Court  thought  it  unnecessary 
to  decide  this  question,  and  found  sufficient 
authority  in  the  traction  act  of  1893  to  sus- 
tain the  defendant's  claim. 

We  are  sensible  of  the  gravity  of  the  case, 
which  involves  an  Important  part  of  the 
railway  system  of  the  defendant  company 
and  the  security  of  many  millions  of  bonds, 
and  involves,  also,  the  rights  of  a  great 
municipality  in  the  public  streets;  but  we 
should  reproach  ourselves  if  the  importance 
of  the  case  led  us  to  regard  the  questions  at 
Issue  in  any  other  light  than  as  pure  legal 
questions.  Legal  principles  are  the  same, 
whether  the  interests  Involved  are  great  or 
small,  and  all  cases  are  entitled  to  the  same 
careful  consideration. 

The  arguments  of  counsel  were  directed  to 
points,  some  of  which  we  think  need  not  now 
be  decided.  Whether  an  action  of  ejectment 
will  He  in  a  case  like  this  where  the  munic- 
ipality Is  not  excluded  from  the  locus  In  quo 
is  a  point  not  covered  by  our  previous  deci- 
sions; but,  since  the  plea  of  the  defendant  Is 
for  the  purposes  of  the  action  an  admission 
of  possession  (Ejectment  Act,  5  13;  Gen.  St 
p.  1284),  this  question  may  be  eliminated, 
and  the  right  of  the  city  to  maintain  this 
action  may  for  the  purposes  of  the  case  be 
conceded. 

We  assume,  also,  in  favor  of  the  city  that 
the  consent  required  by  the  charter  of  the 
Jersey  City  &  Bergen  Railroad  Company  was 
limited  to  25  years  and  expired  in  1884, 
and  that  the  attempt  to  extend  the  corporate 
existence  would  not  even  If  successful  oper- 
ate to  extend  the  period  for  which  the  con- 
sent of  the  city  was  available. 

The  question  raised  as  to  the  constitution- 
ality of  the  acts  of  1876  and  of  1902,  au- 
thorizing the  extension  of  corporate  existence 
in  case  they  are  to  be  construed  as  con- 
tinuing the  powers  given  by  the  original 
charters,  is  of  great  importance.  It  prob- 
ably affects  many  corporations  of  this  state, 
and  no  opinion  ought  to  be  hazarded  until 
the  occasion  absolutely  requires.  The  view 
we  take  renders  unnecessary  an  opinion  on 
this  point 

We  agree  with  the  Supreme  Court  that  the 
right  of  the  defendant  Is  properly  rested  on 
the  traction  act  of  1893.  To  vindicate  that 
right,  it  is  necessary  to  hold  that  the  act 
properly  construed  applies  to  the  case,  and 
that  it  is  a  valid  enactment  within  the  con- 
stitutional limits  of  the  legislative  power. 
We  must  first  determine  what  the  Legis- 
lature meant,  and  then  whether  the  method 


adopted  to  effectuate  that  Intent  was  with- 
in its  constitutional  rights. 

Stripped  of  the  words  unnecessary  to  be 
quoted  for  the  present  purpose,  the  first  sec- 
tion authorizes  corporations  formed  under  the 
act  to  enter  upon  any  highway  upon  which 
any  street  railway  or  other  railroad  operated 
as  a  street  railway  Is  or  may  be  construct- 
ed, and  to  maintain  and  operate  it  with  the 
consent  of  the  owner  and  of  the  persons 
operating  the  same,  to  construct  lines  of 
street  railway  through  any  highway,  either 
by  extension  of  existing  railways  or  by  the 
building  of  new  lines  thereon,  and  to  use 
and  operate  them  when  constructed.  Two 
classes  of  highways  are  contemplated  by  the 
act — highways  where  there  is  already  an  ex- 
isting street  railway,  and  highways  where 
new  lines  are  to  be  constructed.  In  the 
first  case  the  right  is  dependent  upon  the 
consent  of  those  who  own  or  operate  the 
existing  line;  in  the  second  case,  upon  the 
consent  of  the  municipality.  Since  we  as- 
sume In  the  present  case  that  the  consent 
originally  given  to  the  Jersey  City  &  Bergen 
Company  has  lost  its  force,  and  no  other 
consent  of  the  municipality  is  shown,  It  Is  In- 
cumbent upon  the  defendant  to  bring  Mont- 
gomery street  within  the  first  class,  in  which 
the  statute  authorizes  it  to  operate  upon 
obtaining  the  consent  of  the  owner  of  an 
existing  street  railway.  The  question  that 
arises  is  whether  the  statute  refers  to  streets 
In  which  a  street  railway  is  actually  operat- 
ed or  only  to  streets  in  which  one  Is  operat- 
ed by  legal  authority. 

The  language  of  the  act  is  In  Itself  broad 
enough  to  include  all  existing  street  rail- 
ways, whether  or  not  they  are  operated  as 
such  with  legal  authority.  That  It  was  In- 
tended to  include  all  street  railways  In  actual 
operation  Is  Indicated  by  the  use  of  express 
words,  Including  railroads  operated  as  street 
railways.  There  were  In  operation  In  Tren- 
ton and  Atlantic  City  street  railways  operat- 
ed by  companies  incorporated  under  the  gen- 
eral railroad  law.  These  railroads  were 
without  right  in  the  streets.  Thompson  v. 
Ocean  City  R.  R.  Co.,  60  N.  J.  Law,  74,  36 
Atl.  1087;  Tallon  v.  Hoboken,  60  N.  J.  Law, 
212,  214,  37  Atl.  895.  They  were  actually 
operated,  not  as  steam  railroads,  but  as 
street  railways,  and  were  included  In  the 
act  of  1893.  The  Jersey  City  &  Bergen  Rail- 
road Itself  was  Incorporated  as  a  railroad, 
with  the  power  of  eminent  domain  and  the 
right  to  use  other  means  of  locomotion  be- 
sides horses,  which  were  then  the  usual 
means  of  traction  employed  by  street  rail- 
ways. It  comes  within  the  statutory  lan- 
guage of  a  railroad  operated  as  a  street  rail- 
way. It  Is  the  actual  operation  which  by 
the  very  words  makes  the  statute  applicable. 
This  construction  .which  makes  the  act  of 
1893  apply  to  all  cases  where  the  existing 
conditions  were  similar  tends  to  make  it 
general  in  compliance  with  the  constitutional 
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mandate,  and  la  the  construction  which 
ought,  therefore,  to  be  favored,  If  there  were 
an  ambiguity  in  the  words  themselves.  Be- 
sides the  ordinary  and  natural  meaning  of 
the  words  and  the  need  for  generality  in  the 
legislation,  other  legislation  indicates  that  it 
was  the  existence  rather  than  the  legality  of 
the  actual  conditions  that  the  Legislature 
had  In  mind.  The  first  general  act  for  the 
incorporation  of  street  railway  companies 
is  the  act  of  1886  (P.  L.  1886,  p.  185;  Gen. 
St.  p.  3216,  i  28).  Section  24  of  that  act  pro- 
vided that  no  company  not  organized  under 
a  special  charter  or  under  the  act  itself,  or 
then  actually  owning,  controlling  and  operat- 
ing a  street  railway,  should  thereafter  con- 
struct or  operate  a  street  railway.  This 
act  recognized  three  kinds  of  street  railways 
— those  operated  by  companies  with  a  special 
charter,  those  under  the  general  law,  and 
actual  street  railways  operated  by  companies 
not  Incorporated  either  under  special  charter 
or  the  general  law  for  that  purpose,  and 
hence  without  authority  of  law. 

The  reference  to  actual  street  railways  In 
the  act  of  1886  is  a  distinct  class  from  rail- 
ways operated  under  a  special  charter  or  the 
general  law  is  Important  because  it  Indicates 
that,  when  the  Legislature  used  the  words 
"street  railway,"  it  must  have  looked  rather 
to  the  actual  facts  than  to  the  legal  authori- 
ty. The  legal  right  might  be  only  the  prop- 
erty right  in  rails  and  ties,  but  the  Legisla- 
ture evidently  thought  those  rails  and  ties 
might  properly  be  called  a  "street  railway." 
The  language  amounts  to  a  legislative  defini- 
tion of  those  words.  Such  legislative  usage 
corresponds,  also,  with  the  popular  meaning. 
No  one  would  hesitate  to  call  by  that  name  a 
line  of  road  actually  in  use  for  the  ordi- 
nary purpose  of  a  street  railway,  whether 
operated  by  legal  authority  or  not 

The  Legislature  itself  has,  moveover,  re- 
moved all  doubt  on  the  subject  by  subse- 
quent declaratory  legislation.  An  act  of  1896 
(P.  L.  1896,  p.  357)  enacts  that  any  corpora- 
tion attempted  to  be  incorporated  under  the 
general  railroad  act  prior  to  the  passage  of 
the  general  street  railway  act,  which  had 
actually  constructed  and  had  In  operation  a 
street  railway,  shall  be  deemed  and  taken  to 
be  a  street  railway  company  duly  incorporat- 
ed as  such. 

We  may  also  confidently  appeal  to  the  well- 
known  object  of  the  traction  act  of  1893 — 
an  object  apparent  from  Its  whole  frame 
work.  That  object  was  to  make  possible  the 
change  In  motive  power  from  horses  to  other 
means  of  traction,  especially  electricity,  the 
application  of  which  to  the  purpose  was  then 
so  recent.  There  is  no  reason  to  believe  that 
the  Legislature  Intended  to  make  any  dis- 
tinction between  lines  of  railway  which  were 
then  actually  serving  the  public  and  had  the 
same  need  of  improved  methods  of  traction. 
Since  1693  there  is  no  lack  of  reported  cases 
where  the  rights  of  street  railways  have  been 
In  question.    It  is  significant  that  the  pres- 


ent question  has  not  heretofore  been  raised. 

If  we  entertained  any  doubt  of  the  prop- 
er construction  of  the  act  of  1893,  we  should 
be  reassured  by  the  construction  placed  up- 
on it  by  the  public  authorities  of  the  city 
and  state  for  10  years  after  its  passage.  The 
special  verdict  shows  that  the  street  railway 
in  question  was  assessed  as  main  stem  for 
the  purpose  of  taxation  under  the  railroad 
tax  act  of  1884  (P.  L.  1884,  p.  142)  from  that 
date  until  1898,  that  annually  since  1898  the 
tracks,  ties,  poles,  wires,  and  appurtenances 
have  been  assessed  by  the  taxing  boards  of 
Jersey  City,  and  that  from  1901  to  1904  the 
defendant  has  paid  taxes  under  chapter  195 
of  the  Laws  of  1900  (P.  L.  1900,  p.  502), 
commonly  called  the  "franchise  tax  act" 
The  assessment  of  the  tracks,  poles,  and 
wires  may  have  been  only  an  assessment  of 
so  much  personal  property,  regardless  of 
their  value  as  a  completed  plant  and  the 
franchise  tax  may  have  been  assessable 
without  regard  to  the  legal  right  to  maintain 
this  particular  portion  of  track,  but  the  as- 
sessment as  main  stem  under  the  act  of  1884 
could  only  be  made  against  property  used 
for  railroad  purposes,  and  such  an  assess- 
ment after  the  expiration  of  the  charter  of 
the  Jersey  City  &  Bergen  Railroad  Company 
is  a  pretty  clear  Indication  that  the  taxing 
authorities  of  the  state  thought  there  was 
something  more  to  assess  than  the  bare 
physical  equipment  of  rails,  ties,  poles,  and 
wires. 

The  city  authorities  brought  an  action 
against  the  Consolidated  Traction  Company 
to  recover  car  license  fees  of  $10  per  car  per 
annum  from  September  25,  1893,  to  May  25, 
1898.  The  city  claimed  these  fees  under  the 
ordinance  of  1859,  by  which  consent  was 
given  to  the  construction  of  the  Jersey  City 
&  Bergen  Railroad.  Although  the  action  was 
not  brought  until  1903,  and  can,  therefore, 
hardly  be  regarded  as  contemporaneous  con- 
struction, it  is  proof  that  shortly  before  the 
present  suit  was  brought  the  city  authorities 
treated  the  railway  as  a  street  railway  legal- 
ly existing  with  the  city's  consent 

The  plaintiffs  attack  the  right  of  the  Legis- 
lature to  pass  the  traction  act  of  1893.  It  is 
not  questioned  that  the  Legislature  has  pow- 
er to  control  the  highways  of  the  state,  and 
may  grant  the  use  of  them  to  street  railway 
companies  without  the  consent  of  the  mu- 
nicipalities. The  attack  is  upon  two  grounds: 
(1)  That  the  act  delegates  to  the  owners, 
lessees,  or  operators  of  a  street  railway, 
whether  legal  or  not,  the  power  of  creating  a 
franchise  to  operate  it  perpetually,  a  power 
which  the  Legislature  alone  can  exercise ;  (2) 
that  it  violates  the  constitutional  provision 
against  private,  local,  or  special  laws  grant- 
ing an  exclusive  privilege,  immunity,  or  fran- 
chise, or  granting  the  right  to  lay  down  rail- 
road tracks. 

The  first  objection  overlooks  the  true  source 
of  the  franchise.  That  source  is  the  act  of 
the   Legislature.     The    Legislature,    having 
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plenary  power  In  the  matter,  baa  seen  fit  to 
grant  the  right  to  enter  upon  highways  where 
there  Is  or  may  be  hereafter  an  existing 
street  railway  upon  condition  that  the  con- 
sent of  the  existing  railway  shall  be  secured, 
Just  as  It  has  granted  the  right  in  other  high- 
ways upon  condition  that  the  assent  of  the 
municipality  shall  be  secured.  The  courts 
are  not  concerned  with  the  wisdom  or  lack 
of  wisdom  In  Imposing  these  conditions.  It 
Is  enough  for  us  that  the  Legislature,  having 
power  to  grant  without  condition,  has  chosen 
to  Impose  conditions  which  seemed  to  it  to  be 
proper.  Such  a  condition  as  is  now  complain- 
ed of  has  been  sustained  by  the  courts.  Mor- 
gan r.  Monmouth  Flank  Boad  Co.,  26  N.  J. 
Law,  99;  In  re  Thirty-Fourth  Street  Ry.  Co., 
102  N.  Y.  343,  7  N.  E.  172;  In  re  Atlantic 
Ave.  EL  R.  Co.,  136  N.  Y.  292,  82  N.  E.  77L 

The  condition  Is  not  unlike  that  which  re- 
quires the  assent  of  owners  of  the  abutting 
frontage  before  municipal  action  can  be  had 
favorable  to  the  construction  of  the  road. 
P.  L.  1896,  p.  829.  This  assent  Is  required 
because  of  the  special  advantages  and  dis- 
advantages which  accrue  to  the  abutting 
owners  from  street  railways,  and  not  because 
of  any  property  interest  in  the  street.  Mont- 
clalr  Military  Academy  v.  North  Jersey  St. 
Ry.  Co.,  70  N.  J.  Law,  229,  57  Atl.  1050.  The 
assent  of  an  actually  existing  street  railway 
may  well  be  required,  not  only  because  of 
the  special  disadvantage  to  It,  but  because, 
even  If  it  Is  without  legal  right  to  operate 
the  road,  It  still  has  a  property  right  in.  the 
rails,  ties,  poles,  and  wires,  which  even  the 
Legislature  cannot  take  away.  Cleveland 
Electric  Railway  Co.  v.  Cleveland,  204  U.  & 
116,  142,  27  Sup.  Ct  202,  51  L.  Ed.  399. 

It  was  proper  In  all  cases  and  necessary  In 
the  case  of  most  of  our  streets,  very  few  of 
which  are  wide  enough  for  two  sets  of  tracks, 
to  require  the  consent  of  existing  street  rail- 
ways, even  though  they  were  operating  with- 
out legal  authority,  before  the  Legislature 
could  exert  its  power  to  grant  the  right  to  the 
new  company  Incorporated  under  the  traction 
company  act,  but  that  consent  is  no  more  the 
source  of  the  right  than  is  the  consent  of 
abutting  owners.  The  right  comes  from  the 
legislative  grant 

The  objection  to  the  constitutionality  of 
the  act  goes  deeper.  It  is  urged  that,  in  sub- 
stance, a  grant  to  a  company  organized  under 
the  traction  act  of  1898,  conditioned  upon  the 
assent  of  the  existing  company,  amounts  to 
an  extension  of  the  right  of  the  existing  com- 
pany to  occupy  the  street,  since  all  It  need  do 
la  to  cause  a  traction  company  to  be  organiz- 
ed in  its  own  Interest  and  under  its  own  con- 
trol and  grant  Its  consent  to  that  company 
and  no  other.  No  doubt  such  a  result  is  pos- 
sible. The  effect  is  to  create  an  exclusive 
privilege  in  .the  public  streets  and  a  right  to 
lay  down  railroad  tracks  indirectly,  Instead 
of  directly.  If  the  statute  which  authorizes 
and  makes  possible  such  a  result  is  private, 
local,  or  special.  It  is  in  conflict  with  the 


Constitution.  Is  the  act  of  1893  of  that  char- 
acter? Certainly  not  in  form.  The  words  of 
the  statute  are  as  general  as  possible.  It 
authorizes  any  three  persons  to  organize  a 
traction  company  and  to  acquire  the  neces- 
sary consents.  It  applies  to  all  streets  and 
highways,  and  to  all  street  railways  existing 
at  the  time  of  the  passage  of  the  act  or 
thereafter.  To  secure  the  right  to  lay  tracks 
in  streets  where  none  exist,  a  route  must  be 
filed  with  the  Secretary  of  State  and  the  con- 
sent of  the  proper  municipal  authority  secur- 
ed. The  privileges  offered  by  the  act  are  open 
to  all.  No  law  can  secure  to  all  equal  ability 
to  avail  themselves  of  Its  privileges.  This 
act  gives  all  an  equal  opportunity.  It  is 
suggested  that  the  privilege  snould  be  award- 
ed In  an  open  competition  to  the  highest 
bidder,  but  that  plan  gives  an  advantage  to 
the  man  with  the  longest  purse.  The  plan 
offered  by  the  law  gives  the  advantage  to  him 
who  Is  most  diligent  and  expeditious  In  filing 
the  route.  The  former  plan  may  now  seem 
In  the  light  of  the  experience  of  15  years  to 
be  the  one  that  ought  to  have  been  adopted  in 
the  Interest  of  our  municipalities,  but  that 
Is  a  question  of  expediency,  which  the  Legis- 
lature had  the  right  to  determine.  No  matter 
how  general  may  be  the  law  granting  rights, 
franchises,  or  privileges,  there  must  be  some- 
thing to  constitute  an  acceptance  of  the 
right  It  may  be  the  filing  of  a  route  under 
the  general  railroad  law.  It  may  be  the 
organization  of  a  company  and  the  obtaining 
of  municipal  consent  under  the  act  for  the 
organization  of  water  companies,  or  the  act 
for  the  organization  of  sewer  companies.  It 
may  be  as  suggested  a  successful  bid  at  a 
public  auction.  Upon  compliance  with  the 
condition  the  right  becomes  exclusive,  but  the 
source  of  the  right  Is  the  legislative  enact- 
ment and  that  Is  none  the  less  general  be- 
cause only  a  few  have  the  desire  or  the 
ability  to  avail  themselves  of  Its  privileges. 
All  that  the  Legislature  is  forbidden  to  do 
Is  to  adopt  an  arbitrary  standard  for  those 
who  are  authorized  to  obtain  the  offered 
privileges. 

The  requirement  of  the  consent  of  the 
existing  company  does  Indeed  give  an  advan- 
tage to  that  company,  but  it  is  an  advantage 
arising  naturally  out  of  the  actual  situation, 
and  not  devised  arbitrarily  for  the  purpose 
of  favoring  one  at  the  expense  of  another. 
The  advantage  not  only  arises  naturally  out 
of  the  actual  situation,  but  except  In  the 
case  of  streets  wide  enough  for  competing 
lines,  Is  dictated  by  Justice  and  the  very 
necessity  of  the  case ;  for  the  property  right 
of  an  existing  company,  even  though  it  be 
only  a  property  in  the  physical  equipment  of 
the  road,  cannot  be  taken  away. 

The  cases  relating  to  the  taking,  cultivat- 
ing, and  planting  of  oysters  are  good  Illustra- 
tions of  the  legislative  power.  In  the  earliest 
case  (State  v.  Post  55  N.  3.  Law.  264,  26 
Atl.  683),  the  court  conceded  that  the  state 
might  grant  an  exclusive  right  to  those  who 
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by  occupancy,  planting,  or  staking  the  ground 
had  a  meritorious  ground  for  the  grant,  and 
held  the  act  bad  only  because  the  privilege 
was  limited  to  those  who  bad  planted  and 
staked  the  grounds  at  the  time  of  the  passage 
of  the  act  Later  legislation  has  been  sustain- 
ed In  State  v.  Corson,  67  N.  J.  Law,  178,  50 
Atl.  780,  and  State  v.  Price,  71  N.  J.  Law, 
248,  68  Atl.  1015.  The  traction  act  of  1893 
avoids  the  difficulty  wbich  arose  In  State  v. 
Post,  and  applies  to  all  highways  In  which  a 
Btreet  railway  Is  now  or  may  hereafter  be 
constructed,  and  the  privilege  offered  Is 
based  upon  the  meritorious  ground  of  an  al- 
ready existing  right  of  property.  The  reason 
that  existing  street  railways  may  benefit  by 
the  legislation  now  in  question  is  that  tbey 
alone  have  the  qualities  which  make  them 
susceptible  of  the  benefit  All  who  possess 
the  same  qualities  may  receive  the  same 
benefit  as  far  as  the  statute  bas  to  do  with 
it  and  any  difference  arises,  not  out  of  the 
statute,  but  out  of  the  prior  situation. 

The  distinction  made  by  the  act  between 
streets  where  a  street  railway  exists,  and 
those  where  there  Is  none,  Is  also  a  rational 
distinction,  having  in  view  the  objects  of 
the  legislation.  In  order  to  prevent  the  seiz- 
ure of  streets  at  the  will  of  the  traction 
companies,  conditions  were  Interposed  calcu- 
lated to  limit  the  streets  to  those  in  wbich 
there  was  or  might  reasonably  be  supposed 
to  be  some  public  need  of  a  railway.  As  to 
streets  In  which  a  railway  existed,  that  ne- 
cessity might  fairly  be  supposed  to  have 
been  once  determined,  as  in  fact  it  had  been 
in  this  very  case.  As  to  others  the  deter- 
mination was  left  to  a  municipal  body.  We 
see  no  reason  why  the  Legislature  may  not 
fairly  base  its  action  upon  differences  of  char- 
acter and  needs  already  existing. 

Numerous  statutes  have  been  sustained  the 
object  of  which  was  to  correct  the  defective 
execution  of  deeds  or  defective  municipal 
action.  Den  v.  Downam,  IS  N.  J.  Law,  135 ; 
State  v.  Newark,  27  N.  J.  Law,  185,  196; 
8tate"ex  rel.  Walter  v.  Union,  33  N.  J.  Law, 
350,  355;  State  (Vreeland)  v.  Bergen,  84  N.  J. 
Law,  438;  State  (Kohler)  v.  Quttenberg,  38 
N.  J.  Law,  419;  Mutual  Benefit  Life  Ins. 
Co.  v.  Elizabeth,  42  N.  J;  Law,  235. 

Such  statutes  operate  to  confer  an  exclu- 
sive privilege  or  even  to  make  good  a  title  to 
land,  but  the  legislative  power  has  never 
been  doubted.  Their  Justification  is  found  In 
the  meritorious  ground  of  an  already  exist- 
ing situation. 

The  fact  that  no  question  of  the  constitu- 
tionality of  the  act  of  1893  for  the  reasons 
now  urged  has  been  raised  heretofore,  not- 
withstanding the  activity  of  litigation  with 
reference  to  street  railways,  Is  as  potent  an 
argument  in  favor  of  the  constitutionality  of 
the  act  as  in  favor  of  Its  construction  to 
which  we  have  already  adverted.  If  the  act 
were  unconstitutional,  the  objection  '  would 
certainly  have  occurred  to  the  counsel  who 
argued  the  case  of  West  Jersey  Traction  Co. 


v.  Camden  Horse  R.  B,  58  N.  J.  Eq.  163,  35 
Atl.  49,  and  the  great  judge  who  delivered  the 
opinion  in  that  case.  We  think  the  act  is 
constitutional. 

The  Judgment  should   be   affirmed,   with 
costs. 


WILKINSON,  GADDIS  &  CO.  V.  BLOCH. 

(Supreme  Court  of  New  Jersey.    January, 
1907.) 

Attachment— Bono. 

The  attachment  act  (P.  L.  1901,  p.  158, 
as  amended  by  P.  L.  1903,  p.  70)  does  not  re- 
quire a  bond  to  be  given  upon  the  issuance  of 
tne  writ. 

Action  by  Wilkinson,  Gaddls  &  Co.  against 
one  Bloch.  On  motion  to  quash  order  and 
writ  of  attachment    Denied. 

Coult,  Howell  &  Smith,  for  plaintiff.  Bild- 
er  &  Bilder,  for  defendants. 

GARRETSON,  J.  A  writ  of  attachment 
In  the  above  case  was  Issued  upon  an  order 
of  a  Supreme  Court  commissioner  at  the  suit 
of  the  plaintiff  against  the  defendant  The 
order  recited  that  by  affidavits  it  was  estab- 
lished to  the  satisfaction  of  the  commissioner 
that  the  defendant  fraudulently  contracted 
the  debt  An  examination  of  the  affidavits 
satisfies  this  court  that  there  were  sufficient 
facts  stated  in  the  affidavits  to  justify  the 
commissioner  in  reaching  the  conclusion. 

The  order  for  the  attachment  was  made 
under  the  first  section  of  "An  act  for  the  re- 
lief of  creditors  against  absent  and  abscond- 
ing debtors."  P.  L.  1901,  p.  158.  In  Hotel 
Registry  Corporation  v.  Stafford,  70  N.  J. 
Law,  528,  57  Atl.  145,  on  motion  to  quash  a 
writ  of  attachment  Issued  against  a  nonresi- 
dent debtor,  It  was  held  that  the  portion  of 
the  attachment  act  of  1901,  supra,  authoriz- 
ing the  Issuing  of  attachment  against  the 
property  of  absconding  and  nonresident  debt- ' 
ors  upon  the  filing  of  an  affidavit,  was  not 
Impliedly  repealed  by  section  84  of  the  prac- 
tice act  of  1903  (P.  L.  660),  which  permits 
an  action  to  be  commenced  by  attachment  In 
certain  cases  when  ordered  by  a  court  or 
Judge  or  commission  upon  proof  of  the  nec- 
essary acts  to  his  satisfaction.  In  the  same 
case,  the  judge  In  his  opinion  says  (page 
531) :  "But,  as  the  attachment  act  (popu- 
larly so  called)  Is  limited  by  Its  title  to  the 
relief  of  creditors  against  absent  and  ab- 
sconding debtors,  It  seems  clear  that  It  could 
not  constitutionally  include  relief  against 
debtors  resident  in  this  state."  The  case  of 
the  Hotel  Registry  Corporation  v.  Stafford, 
supra,  was  argued  November  5,  1903.  When 
the  writ  was  issued  does  not  appear,  but  by 
an  act  approved  March  13,  1903  (P.  L.  70), 
the  title  of  the  attachment  act  supra  was 
amended  so  as  to  read,  "An  act  for  the  relief 
of  creditors  against  absent  fraudulent  and 
absconding  debtors";  this  doing  away  with 
the  constitutional  objection  suggested  In  the 
above  case. 
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As  no  bond  Is  required  by  the  attachment 
act  to  be  given  upon  the  Issuance  of  the  writ 
in  any  case,  the  failure  of  the  commissioner 
to  order  a  bond  to  govern  is  no  reason  for 
quashing  the  order  or  the  writ  issued  un- 
der it 

The  motion  to  vacate  and  set  aside  the  or- 
der for  attachment  and  the  attachment  is- 
sued in  pursuance  of  said  order  is  denied, 
with  costs. 

(74  N.  J.  L.  796) 

HOLT  ▼.  UNITED  SECURITY  LIFE  INS.  & 
TRUST  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1007.) 

Contract  —  Breach— Consideration— Right 

of  Action. 

A  trust  company  agreed  to  make  a  loan 
of  money,  to  be  advanced  when  a  building  to 
cost  a  certain  sum  was  completed.  The  loan 
was  to  be  made  when  security  was  furnished, 
consisting  of  a  life  insurance  policy  of  the  bor 
rower  and  another,  the  payments  of  the  pre 
miums  upon  which  policies  were  to  be  secure 
by  bonds  and  real  estate  mortgages.  After  the 
application  for  insurance  was  accepted,  and  the 
bond  and  mortgage  delivered,  and  the  mortgage 
placed  on  record  by  the  trust  company,  the  lat- 
ter announced  that  it  would  not  make  the  loan. 

Held,  that  the  contract  was  complete,  and  did 
not  lack  a  consideration. 

Held  that,  upon  the  repudiation  of  the  con- 
tract by  the  trust  company,  a  right  of  action 
for  its  breach  arose  at  once,  and  the  borrower 
need  not  await  the  arrival  of  the  date  when  the 
building  was  to  be  completed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  £§  223,  1510,  1587J 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Hiram  Womble  Holt  against  the 
United  Security  Life  Insurance  &  Trust 
Company.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.  .Reversed. 

Ell  H.  Chandler  and  Geo.  Bourgeons,  for 
plaintiff  in  error.  Lewis  Starr,  for  defendant 
In  error. 

REED,  J.  This  action  was  brought  to  re- 
cover damages  for  an  asserted  breach  of  con- 
tract entered  Into  by  the  United  Security  Life 
Insurance  &  Trust  Company  with  the  plain- 
tiff, Holt  By  the  terms  of  this  contract  the 
trust  company  was  to  loan  the  plaintiff  $32.- 
600.  The  action  was  brought,  first,  for  the 
repudiation  of  the  contract  by  the  trust  com- 
pany ;  secondly,  for  damages  arising  after  Its 
repudiation  of  the  contract  for  defendant's 
refusal  to  cancel  two  mortgages  given  by  the 
plaintiff  to  secure  the  mentioned  loan.  At  the 
close  of  the  plaintiff's  case,  the  court  directed 
a  nonsuit  and  this  writ  brings  up  the  judg- 
ment entered  thereon. 

The  defendant  as  Its  name  implies,  is  a 
corporation  exercising  a  mingled  trust  and 
life  insurance  business.  It  loans  money  upon 
security  which  consists  of  policies  upon  the 
life  of  the  borrower,  and  also  of  mortgages 
upon  real  estate.  In  1890,  one  Chapman  had 
entered  into  a  contract  with  one  Sarah  M. 


Price  to  purchase  from  the  latter  a  lot  of 
land  at  the  corner  of  Pacific  and  South  Caro- 
lina avenues  in  Atlantic  City,  upon  which  lot 
there  stood  a  frame  boarding  house.  Chap- 
man wished  to  remove  the  old  structure  and 
build  in  its  stead  an  apartment  house.  Chap- 
man applied  to  the  life  Insurance  and  trust 
company  for  a  loan  to  enable  him  to  erect  the 
new  structure.  His  application  was  for  a 
loan  of  $40,000.  After  negotiation,  the  de- 
fendant agreed  to  loan  him  $32,500.  The 
money  loaned  was  to  be  advanced  upon  con- 
dition that  a  brick  hotel  should  be  erected 
on  the  said  lot  of  land,  to  cost  at  least  $35,- 
000 ;  the  hotel  to  be  finished  on  or  before  Sep- 
tember 1,  1900.  The  money,  as  is  perceived, 
was  to  be  advanced  under  this  agreement 
when  the  building  was  completed;  but  it 
was  to  be  secured  by  present  mortgages  upon 
the  lot  upon  which  the  building  was  to  be 
erected  and  by  life  insurance  policies  written 
upon  the  life  of  the  plaintiff  and  upon  the 
life  of  Chapman.  The  following  is  the  course 
which  the  negotiations  which  resulted  in  that 
agreement  took:  It  appears  that  Chapman, 
who  held  an  agreement  as  already  remarked, 
for  the  purchase  of  the  land  to  be  mortgaged 
to  the  defendant  feared  he  would  not  be  able 
to  secure  his  wife's  signature  to  a  mortgage. 
He  therefore  arranged  with  the  defendant  to 
have  the  title  to  the  property  token  In  the 
name  of  the  plaintiff,  Holt,  who  thereafter 
held  the  legal  title  to  the  use  of  Chapman. 
It  was  arranged  with  the  defendant  that  the 
application  for  one-half  of  the  entire  loan 
should  be  made  by  Holt  and  another  applica- 
tion for  one-half  the  loan  should  be  made  by 
Chapman.  Chapman  made  his  application 
for  a  loan  of  $16,260,  under  date  of  October 
10, 1899,  and  Holt  made  a  similar  application 
for  the  same  amount  under  date  of  December 
1,  1899.  Each  application  sets  out  facts  re- 
specting the  value  and  condition  of  the  prop- 
erty to  be  mortgaged,  as  well  as  facts  respect- 
ing the  habits,  physical  and  mental  condi- 
tions of  the  applicant  as  a  basis  for  an  in- 
surance upon  his  life.  These  applications 
were  delivered  to  the  defendant  Subsequent- 
ly, on  January  19,  1900,  life  insurance  agree- 
ments were  signed,  one  by  Holt,  and  the  other 
by  Chapman.  Each  agreement  recited  the 
payment  to  the  party  whose  life  was  insured 
the  sum  of  $16,260  by  the  trust  company. 
Each  agreement  contained  a  covenant  that 
the  Insured  party  should  pay  to  the  life  in- 
surance and  trust  company,  for  a  term  of  20 
years,  or,  If  he  dies  sooner,  to  pay  during  his 
life,  the  sum  of  $427.70  quarterly  each  year; 
also  a  covenant  that  for  the  purpose  of  se- 
curing such  payment,  and  for  the  perform- 
ance of  other  covenants  In  the  agreement, 
such  party  should  give  to  the  trust  company 
a  bond  and  warrant  of  attorney  In  the  penal 
sum  of  $32,500,  secured  by  a  mortgage  upon 
the  described  premises.  On  the  same  day, 
January  19, 1900,  two  bonds  and  warrants  of 
attorney  were  signed  by  the  obligors  condi- 
tioned for  the  payments  mentioned  in  the 
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Insurance  agreement.  On  the  same  day,  Holt 
executed  two  mortgages  on  the  property  In 
question  to  secure  the  payment  mentioned  ha 
the  bonds.  These  papers  were  all  delivered 
to  the  trust  company,  accepted  by  It,  and  the 
mortgages  were  put  on  record  by  the  said 
company  on  February  16,  1900. 

All  the  conditions  upon  which  the  loan  was 
to  be  made  under  the  original  agreement  were 
performed  by  the  plaintiff.  Not  only  was 
there  a  promise  by  the  trust  company  to 
make  the  loan,  but  the  promise  was  grounded 
upon  a  good  consideration.  Apart  from  the 
question  whether  the  promise  to  pay  premi- 
ums under  the  life  insurance  agreement  was 
a  consideration  for  a  promise  to  loan  $32,500, 
there  was  Involved  in  the  contract  other  acts 
to  be  done  by  the  plaintiff  which  raised  a 
consideration.  In  the  performance  of  his  part 
of  the  agreement,  the  plaintiff  had  incurred 
indebtedness  for  medical  examiner's  fees  in- 
curred In  perfecting  his  application  for  life 
Insurance.  He  had  also  proceeded  to  make 
contracts  with  materialmen  upon  the  faith  of 
the  advancement  of  this  money.  He  had  ex- 
ecuted a  bond  and  mortgage,  and  had  permit- 
ted the  title  to  his  property  to  be  clouded  by 
the  existence  and  record  of  the  latter  Instru- 
ment These  acts,  done  or  permitted  to  the 
detriment  and  prejudice  of  plaintiff,  consti- 
tuted a  good  consideration.  Shadwell  v. 
Sbadwell,  9  C.  B.  N.  S.  159,  s.  c.  6  Rul.  Cas.  9, 
and  notes;  Conover  v.  Stlllwell,  34  N.  J. 
Law,  64. 

At  the  close  of  the  plaintiff's  case  he  was 
nonsuited.  The  ground  on  which  the  non- 
suit was  directed  seems  to  have  been  that 
Chapman  had  notified  the  trust  company 
that  he  was  unable  to  complete  the  building 
without  help;  that  up  to  the  18th  of  April 
there  was  no  notice  given  to  the  trust  com- 
pany that  Chapman  had  entered  Into  any 
contract  for  assistance  by  any  outside  party ; 
that  the  defendant  was  thus  In  position  en- 
titling It  to  rescind  the  original  contract; 
and  that  it  did  rescind  It  by  notice  con- 
tained In  a  letter  dated  April  18,  1900.  The 
process  of  reasoning  which  led  to  the  non- 
suit, therefore,  rested  upon  the  premise  that 
Holt  and  Chapman  had  contracted  to  erect 
a  hotel  personally  without  outside  assist- 
ance. A  careful  inspection  of  the  record, 
however,  fails  to  disclose  that  the  contract 
entered  Into  Imposed  upon  either  Chapman 
or  Holt  such  a  duty.  The  terms  of  what 
had  been  understood  to  be  the  contract  ap- 
pear in  a  letter  addressed  to  Mr.  Chand- 
ler, the  attorney  for  the  defendant,  dated 
March  0,  1900.  In  this  letter,  the  officer  of 
the  company  says:  "You  will  remember 
that  this  loan  was  approved  for  $32,500 
on  the  completion  of  a  brick  building  to  cost 
$33,000,  exclusive  of  the  lot  and  clear  of 
liens."  This  letter  was  written  as  part  of 
negotiations  between  the  parties  looking  to  a 
modification  of  the  original  agreement.  The 
plaintiff  wished  to  receive  a  portion  of  the 
loan  before  the  completion  of  the  building. 


The  trust  company  had  proposed  to  accede  to 
this  desire  upon  the  condition  that  the  plain- 
tiff would  procure  a  bond,  securing  the  trust 
company  that  the  building  would  be  com- 
pleted. Such  a  bond  seems  not  to  have  been 
executed  before  April  18,  1900,  and  therefore 
the  proposition  was  naturally  abandoned. 
These  negotiations  In  no  way  altered  the 
position  of  the  parties  under  the  original 
agreement.  ■  The  trust  company  was  still 
to  advance  the  money  on  the  completion  of 
the  building.  The  only  other  occurrence 
bearing  upon  the  condition  of  affairs  on  April 
18,  1900,  the  day  of  the  alleged  rescission,  is 
that,  a  short  time  before  that  date,  Mr. 
Chandler  had  told  Mr.  Yerner,  the  president 
of  the  defending  company,  that  Chapman 
himself  would  not  be  able  to  go  on  and  build 
the  building  as  his  own  contractor,  and  that 
he  bad  made,  or  was  about  to  make,  ar- 
rangements with  a  Mr.  Bonder  to  execute  the 
same.  It  Is  testified  that  Mr.  Yerner  then 
told  Mr.  Chandler  that  he  thought  he  was 
taking  the  right  course.  Mr.  Chandler  also 
says  that  he  told  Mr.  Yerner  that  Chapman 
wanted  to  make  some  financial  arrangements 
to  secure  a  second  mortgage,  and  he  had  se- 
cured that  from  Mr.  Bonder. 

It  thereafter  appears  that  Mr.  Chandler 
must  have  written  to  the  trust  company  re- 
specting an  arrangement  to  give  the  contract 
for  building  the  house  to  some  one,  for  un- 
der the  date  of  March  22,  1900,  Mr.  Verner 
writes  to  Mr.  Chandler  as  follows:  "I  think 
you  are  now  on  the  right  track  to  give  the 
contract  to  somebody  who  will  finish  the 
house.  The  money  will  be  waiting  for  him 
at  its  completion.''  Although  subsequent  to 
April  18th  a  bond  and  mortgage  seems  to 
have  been  made  to  Bonder  for  $13,500,  that 
fact  does  not  affect  the  situation  as  it  existed 
on  the  date  mentioned.  It  therefore  appears 
that  the  contract  was  that  the  building  should 
be  completed  at  a  certain  time;  but  there 
was  nothing  In  the  contract  which  prevented 
the  plaintiff  from  having  It  completed  In 
any  way  he  saw  fit,  either  personally  or  by 
contract,  and  with  or  without  outside  assist- 
ance. This  being  so,  there  was  no  statement 
by  Chapman  or  Holt  or  their  attorney  that 
the  building  was  not  to  be  completed  ac- 
cording to  contract.  The  only  statement  was 
that  It  would  be  built  by  means  of  a  con- 
tract with  some  other  person,  and  this  state- 
ment was  assented  to,  as  appears  by  the 
letter  last  mentioned.  It  seems  impossible, 
therefore,  to  discover  in  the  conduct  of  the 
plaintiff  or  Chapman  anything  which  gave  the 
defendant  a  right  to  rescind  the  contract  on 
April  18,  1900,  and  to  write:  "We  do  not 
desire  to  make  the  proposed  loan  upon  the 
premises  at  the  S.  W.  corner  of  S.  Carolina 
&  Pacific  Ave's.  Atlantic  City,  New  Jersey." 
This  was  a  distinct  refusal  by  the  company 
to  perform  Its  contract,  and  was  a  final 
refusal,  as  appears  by  subsequent  intercourse 
between  the  parties  respecting  the'  cancella- 
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Hon  of  the  record  of  the  mortgages  given  to 
secure  the  loan. 

It  thus  appearing  that  no  conduct  of  the 
plaintiff  had  Invested  the  trust  company  with 
right  to  rescind  the  contract,  the  question 
arises  whether,  by  such  refusal  to  perform,  a 
right  of  action  arose  against  the  trust  com- 
pany for  breach  of  Its  contract,  notwith- 
standing the  failure  of  the  plaintiff  to  sub- 
sequently perform  his  part  of  the  contract, 
no  house  being  built  on  or  before  Septem- 
ber 1,  1900.  The  right  to  bring  an  action 
against  the  party  who  had  renounced  his 
contract  and  communicated  such  renuncia- 
tion to  the  plaintiff  without  waiting  for  the 
day  of  performance  was  settled  In  the  Brit- 
ish courts  by  the  leading  case  of  Hochster 
v.  De  La  Tour,  decided  by  the  Court  of 
Queen's  Bench  In  1853  and  reported  in  2 
EL  &  Bl.  678,  s.  c,  6  Eng.  Rul.  Cas.  576,  with 
notes.  This  case  has  been  followed  by  every 
subsequent  decision  in  those  courts.  The 
rule  announced  therein  has  been  limited  In 
particulars  which  are  unimportant  in  the 
decision  of  the  present  case.  The  doctrine 
announced  in  Hochster  v.  De  La  Tour,  supra, 
as  appears  from  the  line  of  cases  exhibited 
in  the  learned  opinion  of  Mr.  Justice  Pitney, 
delivered  in  the  Supreme  Court  in  the  case  of 
O'Neill  v.  Sup.  Council  Amer.  Legion  of  Hon- 
or, 70  N.  J.  Law,  410,  57  Atl.  463,  is  support- 
ed by  a  very  great  weight  of  authority  in 
this  country.  We  agree  with  the  conclusions 
reached  by  the  Supreme  Court  In  that  case, 
and  think  that  the  doctrine  announced  in  the 
leading  case  was  sound.  The  repudiation  of 
the  contract  alone  dispensed  the  plaintiff 
from  his  part  of  the  agreement.  Anderson 
on  Contracts,  mar.  p.  1219;  Zenas  v.  Danube 
&  Black  Sea  R.  R.  Co.,  11  O.  B.  N.  &  151-175; 
Cort  v.  Ambugate,  17  Q.  B.  127;  Ripley  v. 
McClure,  4  Ex.  845;  Morgan  v.  Bain,  L.  R.  10 
a  P.  15;  Blackburn  v.  Rellly,  47  N.  J.  Law, 
290,  1  Atl.  27,  54  Am.  Rep.  159;  Sklllman 
Hdwe.  Co.  v.  Davis,  53  N.  J.  Law,  144, 20  Atl. 
1080.  Recognizing  this  rule,  Lord  Campbell, 
in  closing  bis  observation  in  Hochster  v.  De 
La  Tour,  remarked:  "If  it  should  be  held 
that,  upon  a  contract  to  do  an  act  upon  a 
future  date,  renunciation  of  the  contract  by 
one  party  dispenses  with  the  condition  to  be 
performed  in  the  meantime  by  the  other, 
there  seems  no  reason  for  requiring  the 
other  to  wait  until  the  date  arrives  before 
seeking  bis  remedy  by  action,  and  the  only 
ground  which  the  condition  can  be  dispensed 
with  seems  to  be  the  renunciation,  which 
may  be  treated  as  breach  of  contract" 

The  Judgment  of  nonsuit  should  be  re- 
versed. 

(218  Pa.  M) 

In  re  MAT'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.    May  6, 1907.) 

1.   APPEAL— JURISDICTIONAL   AMOUNT. 

An  appeal  lies  to  the  Supreme  Court  from 
an  allowance  of  a  claim  of  a  creditor  of  a  de- 


cedent for  more  than  $1,500,  though  the  appeal- 
ing legatee  has  an  interest  in  the  fund  in  con- 
troversy to  an  amount  less  than  $1,500. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  2,  Appeal  and  Error,  8  230] 

2.  Mortgages  —  Transfer  or  Mortgaged 
Property  —  Transfer  Subject  to  Mort- 
gage—Liabiutt  or  Purchaser  to  Mort- 
gagor. 

Where  property  is  sold  subject  to  a  mort- 
gage, and  on  foreclosure  the  vendor  is  compelled 
to  pay  a  deficiency  decree,  he  may  recover  the 
amount  thereof  from  his  vendee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  f  734.] 

8.  Save. 

Where  land  is  sold  "under  and  subject"  to 
a  mortgage,  it  constitutes  a  covenant  of  indem- 
nity for  the  protection  of  the  grantor,  and  the 
vendee's  liability  is  coextensive  with  the  origi- 
nal obligation  of  the  vendor. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  35,  Mortgages,  ||  729-734.] 

4.  Save. 

Act  June  12,  1878  (P.  L.  205).  does  not 
affect  the  liability  of  a  grantee  to  his  grantor, 
but  only  applies  to  the  relations  between  the 
grantee  and  the  holder  of  the  incumbrance. 

5.  Taxation— Real  Estate—  Personal  Lia- 
bility—Person Liable. 

Taxes  on  real  estate  are  a  personal  liabil- 
ity against  the  owner  at  the  tune  of  the  as- 
sessment, and  may  be  recovered  from  the  pur- 
chaser of  mortgaged  property  by  the- mortgagor, 
who  bonght  on  foreclosure. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Simon  May, 
deceased.  From  a  decree  sustaining  excep- 
tions to  adjudication,  Cella  May  appeals. 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

George  P.  Rich,  for  appellant  William  E. 
Caveny,  for  appellee. 

ELKIN,  J.  The  first  question  to  be  deter- 
mined on  this  appeal  is  whether  this  court 
has  Jurisdiction  to  entertain  it  At  the  audit 
of  the  account  filed  by  the  executors  of  the 
decedent  a  claim  was  presented  by  Charles  F. 
Millett  amounting  to  $2,706.04,  with  interest 
The  auditing  Judge  disallowed  the  claim,  but 
the  court  in  banc,  on  exceptions  filed,  re- 
versed the  auditing  Judge,  and  awarded  the 
amount  of  the  claim  to  the  appellee.  The  ap- 
pellant a  legatee  under  the  will  of  her  deceased 
husband,  is  only  entitled  to  receive  one-third 
of  his  personal  estate,  which  would  be  less 
than  $1,500,  In  the  claim  In  controversy,  even 
if  her  contention  should  be  sustained  here. 
If,  therefore,  the  Jurisdiction  depends  upon 
the  interest  of  appellant  In  the  disputed  claim, 
and  not  upon  the  whole  amount  thereof  In 
controversy,  the  appeal  should  be  to  the  Su- 
perior Court,  and  not  here.  The  act  of  May 
5,  1899,  upon  which  the  question  of  Jurisdic- 
tion depends,  provides  that  the  Superior 
Court  shall  have  appellate  Jurisdiction  when 
any  single  claim,  or  any  dispute,  or  any  dis- 
tribution, or  other  proceeding  In  the  orphans* 
court  concerning  money,  chattels,  real  or  per- 
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sonal,  or  the  possession  or  title  to  real  prop- 
erty, Is  in  controversy,  provided,  -however, 
that  "the  amount  or  value  thereof  really  in 
controversy  In  any  single  claim,  dispute,  or 
other  proceeding,  is  not  greater  than  $1,500 
exclusive  of  costs."  In  the  present  case  the 
subject-matter  of  the  controversy  is  a  single 
claim  for  money,  and  is  therefore  within  the. 
very  language  of  the  act.  The  question  to  be 
determined  is  whether  "the  amount  or  value 
thereof,"  for  the  purpose  of  Jurisdiction,  is 
the  amount  of  the  entire  single  claim,  or  only 
that  part  of  it  to  which  the  appellant  would 
be  entitled  if  successful  on  this  appeal.  We 
think,  and  so  hold,  that  the  matter  In  contro- 
versy Is  the  whole  claim  of  the  creditor,  and 
the  decree  in  the  court  below  fixed  the  amount 
for  the  purpose  of  jurisdiction.  A  very  dif- 
ferent question  would  be  presented  if,  as  in 
several  adjudicated  eases,  the  appeal  was 
from  an  award  to  separate  claimants,  and  the 
attempt  was  made  to  join  their  several  claims 
in  order  to  make  an  amount  sufficient  to  give 
jurisdiction  to  this  court,  as  In  Jennlng's  Es- 
tate, 105  Pa.  406,  45  Atl.  1055,  and  Samson's 
Estate,  201  Pa.  590,  51  Atl.  325.  It  was  very 
properly  held  In  these  cases  that  the  jurisdic- 
tion of  the  appellate  court  depends  upon  the 
amount  of  each  separate  interest,  and  cannot 
be  assumed  by  lumping  the  claims  of  several 
appellants  In  order  to  give  the  jurisdiction  to 
this  court  In  Prentice  v.  Hancock,  204  Pa. 
128,  53  Atl.  763,  and  Astwood  v.  Wanamaker, 
200  Pa.  103,  58  Atl.  139,  It  was  decided  that 
the  amount  in  controversy  for  purposes  of 
jurisdiction  was  fixed  by  the  decree  or  judg- 
ment In  the  court  below.  Following  this  rule 
It  is  clear  that  the  decree  In  the  court  below 
In  the  present  proceeding,  awarding  the  whole 
claim  to  the  appellee,  fixed  the  amount  on 
which  the  jurisdiction  depends,  and,  that 
amount  being  greater  than  $1,500,  the  appeal 
lies  to  this  court 

A  brief  recital  of  the  facts  will  aid  in  the 
determination  of  the  question  Involved  on  the 
merits  of  this  case.  In  1896  Millett,  the  ap- 
pellee here,  being  the  owner  of  a  certain  prop- 
erty, executed  a  mortgage  thereon.  In  the  sum 
of  $8,000,  to  Potts,  who,  a  few  days  later,  as- 
signed the  same  to  the  two  Alexanders,  the 
holders  of  the  mortgage  at  the  time  of  Its 
foreclosure.  In  1899  appellee  sold  and  con- 
veyed the  mortgaged  property  to  May,  the  de- 
cedent "under  and  subject"  to  the  lien  of  the 
mortgage  which  had  not  been  paid  at  the  date 
of  the  death  of  May,  the  owner  of  the  prop- 
erty in  1904,  when  he  died.  After  the  death 
of  the  decedent  there  was  a  default  In  the 
payment  of  Interest,  and  the  mortgage  was 
foreclosed  by  the  Alexanders,  who  obtained  a 
judgment  on  it  in  the  sum  of  $8,773.06,  caused 
a  levari  facias  to  be  issued,  and  offered  the 
property  for  sale.  About  the  time  of  the  com- 
mencement of  the  foreclosure  proceedings  Mil- 
lett, the  present  claimant  and  original  mort- 
gagor, and  the  Alexanders,  the  assignees  of 
the  mortgage,  entered  into  an  agreement 
which,  In  substance,  provided  that  the  mort- 


gage should  be  foreclosed,  the  property  of- 
fered at  sheriffs  sale,  and  that  they,  Millett 
and  the  Alexanders,  should  not  bid  against 
each  other,  but  that  he,  Millett  in  case  there 
were  no  other  bidders,  should  be  permitted  to 
purchase  the  property  at  a  nominal  price,  in 
return  for  which  he  assumed  and  agreed  to 
pay  the  full  amount  of  the  mortgage,  debt  in- 
terest and  costs  to  the  Alexanders.  The  ex- 
ecutors of  the  decedent  the  widow  and  the 
heirs,  did  not  have  any  notice  of  this  agree- 
ment. The  property  was  offered  for  sale  by 
the  sheriff,  and,  In  accordance  with  the  agree- 
ment entered  into,  Millett  was  permitted  to 
bid  It  In  for  $50.  The  day  upon  which  the 
deed  was  delivered  to  him  Millett  paid  the 
Alexanders  $2,706.76  in  cash,  or  its  equiva- 
lent and  executed  a  new  mortgage  to  them  on 
the  same  property  for  $6,000,  the  balance  due 
the  Alexanders  on  their  original  mortgage. 
When  the  account  of  the  executors  of  the  de- 
cedent May,  came  before  the  auditing  judge 
for  distribution,  Millett  claimed  the  $2,706.76, 
the  amount  paid  the  Alexanders,  as  a  creditor 
of  the  estate  of  the  decedent  on  the  ground 
that  said  estate,  on  the  implied  covenant  to 
indemnify  Millett  the  grantor  in  the  deed  of 
conveyance  made  subject  to  the  lien  of  the 
mortgage,  was  liable  to  the  claimant  for  the 
difference  between  $6,000,  the  amount  of  the 
new  mortgage  to  the  Alexanders,  the  alleged 
value  of  the  mortgaged  property,  and  the 
whole  amount  of  the  original  debt  interest 
and  cost. 

The  decree  of  the  court  below  Is  based 
primarily  on  the  rule  that  where  a  mortgage 
debt  created  by  the  vendor  of  real  estate, 
is  made  part  of  the  consideration  to  be  paid, 
or  assumed  by  the  vendee,  the  recital  In  the 
deed  to  the  vendee  that  the  conveyance  Is 
made  "under  and  subject"  to  the  mortgage 
debt  implies  an  obligation  by  the  vendee  to 
Indemnify  the  vendor  against  any  liability 
by  reason  of  that  debt,  and  that  the  liability 
thus  arising  is  not  simply  de  terris,  but  Is 
coextensive  with  the  original  obligation.  The 
appellant,  relying  upon  his  understanding  of 
the  decision  in  Blood  v.  Crew  Levlck  Co.,  171 
Pa.  328,  33  Atl.  344,  argues  that  the  learned 
court  below  erred  in  so  holding.  In  other 
words,  the  contention  is  that  the  vendee,  May, 
the  decedent  who  took  his  title  "under  and 
subject"  to  the  Hen  of  the  original  mort- 
gage, did  not  thereby  assume  an  obligation 
to  indemnify  his  vendor  for  the  whole  amount 
of  the  original  mortgage  debt  including  in- 
terest and  costs,  but  only  that  the  real  es- 
tate conveyed  to  him  should  be  held  pri- 
marily liable  for  this  obligation,  and,  if  the 
real  estate  thus  conveyed  failed  to  produce 
proceeds  sufficient  to  pay  the  whole  obliga- 
tion, no  liability  rested  on  him-  to  make  up 
the  deficiency  by  reason  of  his  implied  cove- 
nant. If  this  position  is  sound  law,  it  will 
have  the  effect  of  overruling  a  long  line  of 
cases  in  which  a  different  doctrine  has  been 
recognized  and  followed.  In  Burke  v.  Gum- 
mey,  49  Pa.  518,  it  was  held  that  a  vendee 
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of  property  taken  expressly  subject  to  a  mort- 
gage makes  the  debt  his  own,  and  if,  on  the 
foreclosure  of  the  mortgage,  there  is  a  defi- 
ciency which  the  vendor  Is  obliged  to  pay,  he 
may  recover  the  amount  of  his  loss  in  an  ac- 
tion against  the  vendee.  That  case  followed 
the  rule  announced  in  Campbell  v.  Shrum, 
3  Watts,  60,  and  recognized  the  principles 
stated  in  Blank  v.  German,  5  Watts  &  S.  36, 
and  Woodward's  Appeal,  38  Pa.  322.  At- 
tempts have  been  frequently  made  in  many 
later  cases  to  modify  or  overrule  this  doc- 
trine. Chief  Justice  Sharswood  in  Moore's 
Appeal,  88  Pa.  450,  32  Am.  Rep.  469,  reiter- 
ates the  principles  upon  which  the  earlier 
cases  were  decided,  by  holding  that  the  words 
"under  and  subject"  import  that  the  vendee 
takes  the  land  Incumbered,  and,  at  most,  that 
on  taking  it  at  an  agreed  consideration,  which 
Includes  the  Incumbrance,  he  will  Indemnify 
the  vendor  to  the  extent  of  that  considera- 
tion, in  the  same  manner  as  if  it  bad  been 
paid  in  cash  and  so  applied  at  the  time. 
Merrlman  v.  Moore,  90  Pa.  78,  Hirst's  Appeal, 
92  Pa.  491,  and  Taylor  v.  Mayer,  93  Pa.  42, 
adhere  to  the  same  rule.  Even  as  late  as 
Kirker  v.  Wylie,  207  Pa.  611,  56  Atl.  1074,  it 
was  held  that  the  words  "under  and  subject," 
in  a  conveyance,  are  to  be  construed  as  a 
covenant  of  Indemnity  for  the  protection  of 
the  grantor,  and  that  the  liability  of  the 
vendee,  under  his  implied  covenant,  was  co- 
extensive with  the  original  obligation.  If 
the  rule  of  these  cases  is  still  in  force,  the 
contention  of  the  appellant  cannot  prevail  on 
this  branch  of  the  case. 

It  has  been  suggested  that  the  act  of  June 
12,  1878  (P.  L.  205),  strengthens  the  position 
of  the  appellant  here,  but  this  suggestion  is 
without  force,  because  that  act  does  not  affect 
the  liability  of  the  grantee  to  his  grantor, 
but  only  applies  to  the  relations  between 
the  grantee  and  the  holder  of  the  incum- 
brance. Lennox  v.  Brower,  160  Pa.  191,  28 
Atl.  839.  The  learned  counsel  for  appellant 
relies  principally  on  Blood  v.  Crew  Levlck 
Co.,  171  Pa.  828,  33  Atl.  344,  to  support  his 
position.  It  must  be  conceded  that  there  are 
some  expressions  In  that  opinion  at  variance 
with  the  established  rule,  hereinbefore  re- 
ferred to,  but  these  expressions  are  mere 
dicta,  and  not  controlling  in  the  decision  of 
the  questions  raised  on  that  appeal.  The 
point  at  Issue  there  was  decided  solely  on 
the  ground  that  the  grantor's  estate  had  suf- 
fered no  loss  on  account  of  the  grantee's 
failure  to  pay  the  mortgage,  and  that  there 
could  be  no  recovery  on  a  covenant  of  In- 
demnity until  it  bad  been  shown  that  the 
grantor  had  suffered  a  loss.  This  is  a  famil- 
iar and  elementary  principle  of  law,  always 
applicable  wben  a  suit  is  brought  for  the  re- 
covery of  a  loss  on  a  covenant  of  indemnity. 
Mr.  Justice  Williams,  who  delivered  the  opin- 
ion of  the  court  in  that  case,  said:  "The  land 
has  not  been  withdrawn  from  the  reach  of 
the  holder  of  the  mortgage,  so  far  as  the 
case  stated  Informs  us,  nor  has  the  vendor, 


the  surety,  been  compelled  to  pay  any  por- 
tion of  the  mortgage  debt  It  is  not  easy  to 
see,  therefore,  bow  he  is  entitled  to  proceed 
against  his  vendee  either  upon  the  Implied 
covenant,  or  upon  his  rights  as  surety  for  the 
mortgage  debt."  That  case  was  decided  upon 
the  equitable  rights  of  the  parties,  growing 
.out  of  a  complicated  state  of  facts,  and  was 
not  intended  to,  and  did  not,  overrule  the 
long  line  of  cases  in  which  it  had  been  uni- 
formly held  that  the  words  "under  and  sub- 
ject" used  in  a  deed  of  conveyance  is  a  cove- 
nant of  indemnity  only  as  between  the  gran- 
tor and  grantee  for  the  protection  of  the 
former. 

It  does  not  follow,  however,  that  because 
of  his  covenant  of  Indemnity  the  grantee 
might  be  held  liable  to  his  grantor  for  the 
full  amount  of  the  mortgage  debt,  that  his 
estate  can  be  held  liable  under  the  facts  of 
the  present  case.  As  was  suggested  In  Blood 
v.  Crew,  supra,  the  vendor  has  not  shown 
that  be  has  suffered  loss,  and  is  therefore 
not  in  a  position  to  reimburse  himself  from 
his  vendee  upon  the  Implied  covenant  in  the 
deed  of  conveyance.  In  our  view  of  this  case 
It  Is  a  matter  of  little  Importance  whether 
we  consider  the  agreement  between  the  gran- 
tor and  the  assignees  of  the  mortgage,  where- 
by the  former  was  to  bid  in  the  property  at  a 
nominal  price  and  pay  the  latter  In  full  of 
all  demands  on  the  mortgage,  as  a  legal  fraud 
upon  the  rights  of  the  widow  and  heirs  of 
the  decedent,  or  only  as  a  convenient  arrange- 
ment for  the  purpose  of  vesting  the  title  In 
the  mortgagor  and  securing  to  the  assignees 
of  the  mortgage  the  full  amount  of  the  in- 
debtedness due  them.  In  either  situation  the 
grantor  Is  not  in  a  position  to  assert  a  claim 
against  the  grantee  on  bis  Implied  covenant 
under  the  facts  of  this  case.  The  Alexanders, 
in  order  to  protect  their  own  interests,  were, 
in  the  very  nature  of  things,  competing  bid- 
ders with  the  appellee.  It  was  to  the  Interest 
of  the  Alexanders  to  see  that  the  property 
sold  for  an  amount  sufficient  to  pay  the  mort- 
gage, together  with  Interest  and  costs.  The 
appellee  was  equally  interested  to  see  that 
the  property  brought  its  full  value  in  order 
to  relieve  him  from  liability  on  bis  bond.  If 
the  bidding  had  been  in  open  competition,  the 
reasonable  Inference  would  be  that  the  prop- 
erty would  have  sold  for  an  amount  sufficient 
to  discharge  the  whole  obligation.  Indeed, 
this  seems  to  have  been  the  understanding 
of  the  parties  themselves.  Millett,  the  ap- 
pellee, In  his  testimony  before  the  auditing 
judge  clearly  indicates  that  he  was  willing 
to  take  the  property  at  an  amount  sufficient 
to  pay  the  entire  indebtedness.  He  testified 
as  follows:  "I  believe  that  the  mortgage  was 
foreclosed,  and  we  authorized  Mr.  Caveny  as 
our  attorney  to  attend  the  sheriff's  sale  and 
bid  the  property  up  to  cover  the  amount  of 
the  mortgage  if  there  were  any  other  bid- 
ders." Here,  then,  we  have  the  express  decla- 
ration of  the  appellee  himself  that  be  was 
willing  to  have  the  property  bid  up  to  an 
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amount  sufficient  to  pay  the  mortgage  and 
be  so  Instructed  his  attorney.  When,  there- 
fore, he  took  the  title  to  the  property,  only 
paying  a  nominal  price  for  the  same,  the 
irresistible  conclusion  is  that  he  accepted  the 
property  as  the  full  value  of  the  mortgage 
debt,  and,  if  so,  he  can  assert  no  claim 
against  the  estate  of  the  decedent  on  the  im- 
plied covenant  to  protect  him  against  loss. 
The  learned  court  below  based  its  ruling  on 
the  theory  that  the  property  was  only  worth 
$6,000,  the  amount  of  the  new  mortgage,  and 
that  the  loss  suffered  by  the  claimant  was  the 
difference  between  the  original  mortgage  and 
this  sum.  We  do  not  see  that  the  arrange- 
ment by  which  the  appellee  paid  the  Alex- 
anders the  indebtedness  due  them — that  is 
to  say,  $2,708.04  In  cash  and  a  new  mortgage 
for  $6,000 — has  anything  to  do  with  the  case. 
At  most,  that  was  an  arrangement  for  the 
convenience  of  the  appellee,  through  which 
be  was  permitted  to  pay  a  certain  amount 
in  cash,  and  to  secure  the  balance  due  on 
his  obligation,  by  the  execution  of  a  new 
mortgage  on  the  property.  The  cash  paid 
and  the  new  mortgage  made  up  the  original 
mortgage  debt,  together  with  interest  and 
costs  thereon,  and  this  is  what  he  undertook 
to  do  in  his  agreement  concerning  the  fore- 
closure of  the  mortgage.  We  therefore  hold 
that  the  claimant  has  not  shown  that  be  bad 
suffered  any  loss  In  the  transaction,  and 
therefore  be  Is  not  In  position  to  assert  a 
claim  against  the  estate  of  the  decedent. 

The  estate  is  clearly  liable  for  the  taxes. 
They  were  assessed  against  the  property  be- 
fore the  title  had  been  divested  by  the  sher- 
iff's sale,  and  under  the  authority  of  our  cases 
such  taxes  are  a  personal  liability  against 
the  owner  at  the  time  of  the  assessment. 
King  v.  Mt  Vernon  Building  Association,  106 
Pa.  165. 

The  decree  is  therefore  reversed,  and  the 
record  remitted  to  the  court  below  in  order 
that  the  award  can  be  modified  in  accord- 
ance  with  this  opinion,  costs  to  be  paid  out 
of  the  estate. 

<m  Pa.  146) 

HASPEL  v.  O'BRIEN. 
(Supreme  Court  of  Pennsylvania.    May  6, 1007.) 

1.  Municipal  Corporations— Liens— Priori- 

TIE8. 

Though  Act  February  3,  1824  (P.  L.  18), 
is  repealed  in  terms  by  Act  June  4,  1901,  p. 
365,  yet,  as  such  latter/  act  re-enacts  the  pro- 
visions of  the  act  of  1824,  giving  priority  to 
municipal  liens  in  identical  terms,  the  law  is 
not  changed  by  the  act  of  June  4,  1001. 

2.  Mortgages  —  Foreclosure  —  Proceeds  oi 
Sale  —  Distribution— Priorities— Munic- 
ipal Claims. 

Municipal  claims  for  taxes,  water  rents, 
and  paving,  filed  as  liens  of  record  after  passage 
of  Act  June  4,  1901,  p.  365,  on  the  distribution 
of  proceeds  of  mortgage  sales,  insufficient  to 
pay  both  liens  and  mortgages,  have  priority  over 
mortgages  made  before  that  act. 

Appeal  from  Superior  Court 
Action  by  Lewis  A.  Haspel,  receiver  of  the 
Doited  Building  &  Loan  Association,  against 


Daniel  O'Brien  and  others.  Judgment  for 
plaintiff.  From  judgments  of  the  Superior 
Court  on  eight  appeals  by  defendants,  affirm- 
ing judgment  for  plaintiff,  the  defendants  ap- 
peal.   Reversed. 

Argued  before  MITCHELL, .  O.  J,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

John  O.  Johnson,  Mayne  R.  Longstreth, 
James  Alcorn,  John  L.  Klnsey,  A  A.  Cochran, 
and  Geo.  M.  Booth,  for  appellants.  Wayne 
P.  Rambo,  Jos.  H.  Hlnkson,  Albert  L.  Lewis, 
and  Ormond  Rambo,  for  appellee.  .    . 

MITCHELL,  0.  J.  These  cases  present  the 
same  question,  and  were  argued  together. 
The  contest  Is  for  priority  of  payment  out  of 
the  proceeds  of  sheriff's  sales  between  mort- 
gages made  before  June  4,  1901,  and  munic- 
ipal claims  for  taxes,  water  rents,  paving, 
etc,  assessed  and  filed  as  Hens  of  record  after 
that  date,  where  the  sales  were  made  on  the 
mortgages,  but  the  proceeds  were  not  suffi- 
cient to  pay  both.  It  turns  on  the  construc- 
tion of  the  act  of  June  4,  1901  (P.  L.  364). 
By  the  Act  of  February  3,  1824  (P.  L.  18), 
which  was  in  force  until  1901,  the  taxes,  etc., 
were  entitled  to  be  first  paid.  But  the  act  of 
1901  expressly  repealed  the  act  of  1824,  while 
re-enacting  in  substantially  Identical  terms  Its 
provisions  as  to  priority  of  payment  of  liens 
out  of  the  proceeds  of  sheriffs  sales.  The 
act  of  1901  (section  2,  p.  365),  after  declaring 
that  taxes  shall  be  a  "first  Hen"  on  the  prop- 
erty, provides  that  "such  liens  shall  have  pri- 
ority to,  and  be  fully  paid  and  satisfied  out 
of  the  proceeds  of,  any  judicial  sale  of  said 
property  before  any  other  obligation,  judg- 
ment, claim,  lien  or  estate  with  which  the 
said  property  may  become  charged,  or  for 
which  It  may  become  liable."  Section  3 
makes  a  similar  provision  In  regard  to  munic- 
ipal claims,  except  that  they  are  only  de- 
clared a  Hen ;  the  word  "first"  being  omitted. 
The  words,  "with  which  the  said  property 
may  become  charged,  or  for  which  it  may  be- 
come liable,"  are  relied  upon  to  show  that 
taxes,  etc.,  are  only  given  priority  to  mort- 
gages, obligations,  etc.,  created  after  the  date 
of  the  act,  and  that  their  priority  to  obliga- 
tions previous  In  date  being  only  by  virtue  of 
the  act  of  1824  is  lost  by  the  repeal  of  that 
act  It  must  of  course,  be  conceded  tbat  stat- 
utes are  presumed  to  be  prospective  only,  and 
the  phrase  "may  become"  prima  fade  refers 
to  the  future.  It  is,  however,  a  question  of 
the  legislative  Intent,  and  it  is  by  no  means 
certain  that  the  future  period  meant  to  be  re- 
ferred to  in  this  phrase  Is  the  date  of  the  act 
rather  than  the  dates  of  the  sales  thereafter 
to  be  made  under  It  So  understood  it  would 
mean  that  taxes  are  to  be  paid  before  other 
obligations  with  which  the  property  Is  charg- 
ed or  chargeable  at  the  time  of  the  sale  or 
distribution.  This  view  derives  considerable 
force  from  the  closeness  with  which  the  act 
of  1901  follows  the  language  of  the  act  of 
1824  up  to  this  point,  and  then  makes  a  slg- 
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nlflcant  change.  The  corresponding  section  of 
the  act  of  1824  reads:  "And  the  said  lieu 
shall  have  priority  to  and  shall  be  fully  paid 
and  satisfied  before  any  recognizance,  mort- 
gage, judgment,  debt,  obligation  or  responsi- 
bility which  the  said  real  estate  may  become 
charged  with  or  liable  to,  from  and  after  the 
passing  of  this  act"  The  omission  of  the 
words  "from  and  after  the  passing  of  this 
act"  from  the  act  of  1901  leads  strongly  to 
the  Inference  that  the  date  of  the  act  was  not 
the  future  time  in  the  legislative  mind  when 
using  the  phrase  "may  become  charged  with." 
And,  if  the  date  of  the  act  be  excluded,  then 
the  only  other  time  Indicated  is  the  time  of 
the  sale  under  which  distribution  is  to  be 
made.  This,  therefore,  is  the  more  reasonable 
construction. 

But,  even  if  this  were  less  clear  than  it  is, 
all  doubt  would  be  resolved  by  a  considera- 
tion of  the  entire  act.  There  was  good  reason 
for  the  reference  to  its  passage  in  the  act  of 
1824  and  the  omission  of  such  reference  in 
the  act  of  1901.  The  two  statutes  bad  the 
same  intent  in  regard  to  the  priority  of  pay- 
ment of  tax  Hens,  but  they  were  passed  under 
different  circumstances  and  for  a  different 
purpose.  The  act  of  1824  changed  the  exist- 
ing law,  and  gave  tax  liens  a  priority  they 
had  not  previously  possessed.  A  due  regard 
for  rights  already  acquired  demanded  that 
the  new  precedence  given  to  the  Hens  should 
be  strictly  prospective  only.  But  the  act  of 
1901  was  not  intended  to  make  any  change  in 
the  law  in  this  regard.  The  precedence  which 
it  gave  to  tax  liens  they  already  possessed  by 
the  existing  law  of  1824,  and  the  only  purpose 
of  the  re-enactment  was  to  prevent  its  de- 
struction by  the  repeal  of  the  previous  act 
The  express  repeal  of  the  act  of  1824  was  not 
for  the  purpose  of  changing  the  law,  but  in 
pursuance  of  a  plan  for  simplifying  the  sourc- 
es and  facilitating  the  ascertainment  of  the 
statute  law  on  the  general  subject  of  tax 
liens.  The  usual  legislative  phrase  Is  that  all 
acts  and  parts  of  acts  Inconsistent  with  the 
act  passed  are  repealed.  This  is  only  ex  ma- 
jore  cautela,  for  that  would  be  the  effect 
without  such  clause.  But  that  phrase  leaves 
open  to  question  what  acts  are  inconsistent. 
The  express  repeal  saves  all  controversy  on 
that  subject  But  the  Intention  Is  the  same, 
and,  when  an  act  expressly  repeals  a  former 
one  and  at  the  same  time  re-enacts  its  exact 
provisions,  the  Intent  is  manifest  that  there 
shall  be  no  change  in  the  law.  This  is  the 
general  rule  as  shown  by  the  numerous  au- 
thorities cited  by  appellant,  the  effect  of 
which  is  thus  summed  up  in  20  Am.  &  Ency. 
of  Law  (2d  Ed.)  758,  tit  "Statutes,"  IX,  3,  c : 
"Where  a  statute  is  repealed  and  Its  provi- 
sions are  at  the  same  time  re-enacted  by  the 
repealing  act  the  effect  according  to  the 
great  weight  of  authority,  is  that  the  earlier 
statute  Is  not  in  fact  repealed,  but  its  prrvi- 
slons  continue  in  active  operation,  so  that  all 
the  rights  and  liabilities  incurred  thereunder 
are  preserved  and  may  be  enforced." 


This  rule  Is  particularly  sound  and  appli- 
cable In  the  construction  and  interpretation 
of  an  act  like  that  of  1901,  which  Is  a  revision 
and  consolidation  for  clearness,  certainty,  and 
convenience  of  all  the  prior  statutes  on  the 
subject  a  partial  codification  to  the  purpose 
of  which  amendment  or  change  was  only  inci- 
dental. This  appears  from  the  concluding 
sentence  of  the  last  clause :  "It  being  Intend- 
ed that  this  act  shall  furnish  a  complete  and 
exclusive  system  in  Itself,  so  far  as  relates  to 
the  practice  and  procedure  for  the  filing,  col- 
lection and  extent  of  tax  and  municipal 
claims,  the  right  to  file  which  accrued  after 
the  approval  of  this  act"  The  purpose  and 
desirability  of  such  revision  are  shown  pre- 
ceding the  foregoing  declaration  of  Intent  in 
the  enumeration  by  date  and  title  and  ex- 
press repeal  of  224  acts  and  parts  of  acts 
ranging  from  1814  to  1899.  From  1824  there 
has  been  no  time  when  the  law  on  the  subject 
has  been  different  from  what  it  is  to-day,  for 
the  moment  the  act  of  1824  was  repealed  by 
the  act  of  1901  eo  lnstantl  the  former  law 
was  continued  by  the  same  act  The  tax 
claims  In  the  present  case  were  entitled  there- 
fore to  the  established  priority  without  re- 
gard to  their  date. 

The  judgments  of  the  superior  court  and 
of  the  common 'pleas  are  reversed,  and  dis- 
tribution directed  to  be  made  In  accordance 
with  this  opinion. 

1218  Pa.  160) 
REESE  v.  PHILADELPHIA  TRUST,  SAFE 
DEPOSIT  &  INS.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     May  0, 
1907.) 

Gifts— Delivery— Retention  or  Possession 

bt  Donob  fob  Donee. 

Where  a  woman  took  from  the  vaults  of 
a  trust  company  her  box  containing  her  securi- 
ties, and  called  in  an  officer  of  the  company, 
stating  to  him  ber  intent  to  make  a  gift  of  the 
same  to  a  nephew,  who  was  present  with  her 
and  executed  blank  transfers,  and  the  securities 
were  then  placed  in  a  box  hired  by  the  nephew, 
while  her  own  box  was  surrendered,  and  the 
nephew,  who  was  about  to  go  to  a  distant  state, 
appointed  his  aunt  as  deputy,  there  was  a  valid 
gift  of  the  securities,  and  it  is  immaterial  that 
thereafter  the  aunt  sold  some  of  the  securities 
and  collected  dividends  and  interest  from  the 
others  which  she  deposited  to  her  own  account. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts,  §8  31,  42,  97,  99.] 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Bill  by  William  K.  Reese  against  the  Phila- 
delphia Trust  Safe  Deposit  &  Insurance  Com- 
pany, executors  of  Anna  K.  Pomeroy,  de-> 
ceased,  and  others.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Reversed. 

Martin,  P.  J.,  In  the  court  below,  found 
the  facts  to  be  as  follows:  "William  K. 
Reese,  the  complnlnant  is  the  nephew  of  An- 
na K.  Pomeroy,  a  widow  without  children  of 
her  own,  who  died  August  25,  1905,  between 
the  age  of  65  and  70  years.  The  relations  of 
William  K.  Reese  to  his  aunt  were  very  affec- 
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tlonate.  He  was  treated  by  ber  as  a  son  from 
childhood.  He  and  bis  sisters  were  ber  near- 
est relatives,  and  he  was  a  member  of  ber 
household.  She  kept  securities  belonging  to 
her  estate  in  a  safe  deposit  box  In  the  vault 
of  the  Philadelphia  Trust  Company.  The 
plaintiff  was  designated  by  her  upon  the 
books  of  the  company  as  a  deputy  to  visit  the 
box  in  her  absence.  On  August  1,  1904,  Mrs. 
Pomeroy  and  ber  nephew  went  to  the  vault, 
her  deposit  box  was  taken  into  a  room,  and 
an  officer  of  the  company  sent  for  by  her. 
When  he  entered,  Mrs.  Pomeroy  and  Mr. 
Reese  were  seated  at  the  table  upon  which 
the  box  stood  open.  Some  of  the  securities 
were  lying  on  the  table ;  others  remained  in 
the  box.  She  said  she  was  giving  Mr.  Reese 
the  box  and  Its  contents,  and  that  she  wished 
the  official  to  act  as  a  witness.  He  informed 
her  that  powers  of  attorney  should  be  execut- 
ed to  transfer  registered  securities.  At  ber 
request  a  clerk  was  sent  into  the  room  with 
powers  printed  in  blank  to  effect  transfers. 
A  power  to  transfer  five  7  per  cent,  first-mort- 
gage bonds  of  the  Philadelphia  ft  Reading 
Railroad  Company,  for  $1,000  each,  registered 
in  the  name  of  Anna  K.  Pomeroy,  was  execut- 
ed by  ber  and  witnessed  by  the  clerk.  Pow- 
ers were  signed  by  her  on  the  back  of  two 
certificates  for  3  and  20  shares,  each,  of  the 
capital  stock  of  the  Philadelphia  &  Reading 
Railroad  Company,  standing  in  her  name  up- 
on the  books  of  the  company  and  duly  wit- 
nessed ;  and  powers  upon  the  back  of  three 
certificates  for  3,  4,  and  31  shares,  respective- 
ly, of  the  capital  stock  of  the  Lehigh  Coal  & 
(Navigation  Company,  were  executed  by  her 
and  witnessed  in  tue  same  way.  No  transfer 
of  these  securities  was  actually  made  upon 
the  books  of  the  companies.  On  the  same 
day  the  box  In  which  they  had  been  kept  by 
her  was  surrendered,  a  new  box  rented  from 
the  trust  company  by  William  K.  Reese,  and 
he  delegated  Mrs.  Pomeroy  as  his  deputy  to 
have  access  to  this  box.  She  availed  herself 
of  the_  privilege  upon  several  occasions,  de- 
tached coupons  from  bonds,  collected  income, 
and  'deposited  the  money  In  her  Individual 
account.  During  her  absence  from  the  city  at 
a  time  when  Mr.  Reese  was  residing  in  Cali- 
fornia, she  executed  a  letter  of  attorney  au- 
thorizing the  trust  company  to  act  for  her. 
The  money  collected  under  this  authority  by 
the  company  was  paid  to  her  or  deposited  in 
ber  Individual  account.  The  securities  were 
at  this  time  still  registered  in  her  name,  and 
the  trust  company,  acting  by  virtue  of  her  au- 
thorization to  It,  collected  the  income  accru- 
ing upon  them.  After  her  death,  William  K. 
Reese  presented  the  certificates  with  the  pow- 
ers of  attorney  at  the  offices  of  the  com- 
panies and  demanded  transfers  into  his  own 
name,  which  were  refused.  A  bill  in  equity 
was  filed  by  him  setting  forth  the  facts,  alleg- 
ing a  gift  of  the  securities  by  Mrs.  Pomeroy 
to  him,  aud  praying  for  a  mandatory  Injunc- 
tion to  compel  the  Philadelphia  &  Reading 
Railroad  Company,  the  Lehigh  Coal  &  Navi- 


gation Company,  and  the  Pennsylvania  Rail- 
road Company  to  transfer  to  him  the  shares 
of  stock  issued  by  them,  respectively,  stand- 
ing upon  their  books  in  the  name  of  Anna  K. 
Pomeroy;  for  a  decree  compelling  the  Phila- 
delphia Trust,  Safe  Deposit  &  Insurance 
Company,  as  executors  of  the  will  of  Anna 
K.  Pomeroy,  deceased,  to  execute  as  executors 
powers  of  attorney  to  effect  a  transfer  of  the 
securities  to  complainant;  and  for  a  decree 
that  the  testimony  taken  in  support  of  the  al- 
legations of  the  bill  be  made  a  matter  of  rec- 
ord and  remain  in  perpetuam  rei  memorlam. 
Kate  R.  Tevis  and  Mary  E.  Baker,  the  sisters 
of  William  K.  Reese,  were  allowed  to  inter- 
vene as  parties  in  the  suit  Answers  were 
filed  In  which  the  former  denied  that  Mrs. 
Pomeroy  Intended  to  make  a  gift  of  the  se- 
curities to  plaintiff,  and  the  latter  demanded 
proof  of  his  title.  The  Philadelphia  Trust, 
Safe  Deposit  ft  Insurance  Company  set  out 
that  they  were  executors  of  Mrs.  Pomeroy's 
will,  stated  in  detail  the  circumstances  at- 
tending the  gift  of  the  securities,  and  sub- 
mitted themselves  to  the  court  The  other 
defendants  submitted  themselves  to  the  court 
in  the  premises.  The  auditing  Judge  recom- 
mended a  decree  in  favor  of  the  plaintiff." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

William  W.  Porter  and  John  O.  Johnson, 
for  appellant  Henry  B.  Hodge  and  R.  L. 
Ashhurst  for  appellee  Philadelphia  Trust  Co. 
Henry  Budd  and  Peter  Boyd,  for  appellees 
Kate  R.  Tevis  and  Mary  E.  Baker. 

.  STEWART,  J.  If  the  legal  effect  and 
consequence  of  the  transaction  between  Mrs. 
Pomeroy  and  her  nephew,  William  K.  Reese, 
the  appellant  are  at  all  obscure,  it  is  not 
because  the  transaction  itself  in  any  of  its 
features  is  uncertain  or  equivocal.  It  is 
claimed  that  what  subsequently  occurred 
between  the  parties  shows  a  purpose  in  the 
mind  of  Mrs.  Pomeroy  the  very  opposite  of 
that  indicated  by  the  transaction,  and  a  cor-, 
responding  understanding  by  the  nephew. 
The  learned  Judge  before  whom  the  case  was 
heard  derived  from  the  transaction  a  valid 
and  effective  gift  of  the  securities  in  ques- 
tion. He  was  overruled  in  this  by  the  court 
In  banc,  and  this  appeal  results. 

The  facts  are  undisputed,  and  may  be 
briefly  stated:  Mrs.  Anna  K.  Pomeroy  was  a 
widow  of  advanced  age  and  childless.  Her 
nearest  kindred  were  the  appellant  a  neph- 
ew, and  his  three  sisters,  two  of  whom  are 
among  the  appellees.  For  the  appellant,  who 
had  resided  with  her  from  childhood,  she  en- 
tertained special  affection,  treating  him  as 
a  son.  On  August  1,  1904,  the  aunt  and 
nephew  together  went  to  the  Philadelphia 
Trust  Safe  Deposit  &  Insurance  Company, 
where  the  former  had  a  rented  safe,  or  box, 
in  which  she  kept  certain  securities.  While 
they  were  together  In  the  room  of  the  direc- 
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tors  of  the  company,  she  took  out  the  box, 
and,  baring  placed  it  on  a  table,  called  Into 
tbe  room  Mr.  Scholey,  an  officer  of  the  com- 
pany. Sbe  told  Mr.  Scholey  that  gbe  was 
giving  to  her  nephew  the  box  and  contents, 
and  that  sbe  wished  him  to  witness  the  gift 
She  was  then  seated  at  the  table  where  the 
box  was.  Some  of  the  securities  were -still 
in  tbe  box,  while  others  were  out  upon  the 
table.  Mr.  Scholey  examined  the  securities 
sufficiently  to  see  their  general  character,  and 
told  Mrs.  Pomeroy  that,  inasmuch  as  some 
were  registered  and  some  were  coupon  bonds, 
something  more  was  necessary  to  complete 
the  gift  and  Inquired  whether  he  should  send 
someone  in  to  prepare  powers  of  attorney 
for  ber  to  execute.  He  accordingly  sent  Into 
the  room  Mr.  Pierce,  a  clerk  in  the  bank, 
with  blank  powers  of  attorney,  which  were 
there  signed  by  Mrs.  Pomeroy  and  witnessed 
by  Pierce.  Among  tbe  securities  were  the 
certificates  and  bonds  which  are  the  subject 
of  the  present  controversy.  These  were  (1) 
two  stock  certificates  Issued  by  tbe  Pennsyl- 
vania Railroad  Company,  one  for  twenty  and 
one  for  three  shares ;  (2)  three  stock  certifi- 
cates issued  by  tbe  Lehigh  Coal  &  Navigation 
Company,  one  for  three,  one  for  four,  and  one 
for  thirty-one  shares,  and  (3)  five  mortgage 
bonds  of  the  Philadelphia  &  Reading  Rail- 
road Company,  each  of  tbe  denomination  of 
41,000.  Assignments  of  these  several  securi- 
ties in  blank,  with  like  blank  powers  of  at- 
torney, empowering  the  attorney  to  sell,  as- 
sign, and  transfer  the  same  for  assignee's  use, 
were  then  and  there  signed  by  Mrs.  Pomeroy 
and  duly  attested.  These  assignments  were 
in  the  usual  form,  and  had  tbe  effect  to 
make  tbe  sureties  marketable  without  any. 
thing  further.  This  being  done,  the  box  from 
which  the  securities  had  been  produced,  being 
Mrs.  Pomeroy's,  was  surrendered,  and  the  se- 
curities were  placed  in  a  box  or  safe  that 
had  been  that  day  rented  by  the  nephew. 
The  latter  being  about  to  return  to  Califor- 
nia, as  part  of  the  same  transaction,  con- 
stituted in  writing  on  the  records  of  tbe  trust 
company  Mrs.  Pomeroy,  as  his  deputy,  with 
authority  expressed  as  follows:  "To  have 
access  to  my  safe  at  all  times,  with  the  same 
powers  that  I  could  nave  if  personally  pres- 
ent." This  ended  the  transaction.  None  of 
tbe  securities  were  transferred  on  the  books 
of  the  company,  but  with  tbe  powers  of  at- 
torney executed  as  above  Reese  was  in  posi- 
tion to  have  this  done  at  any  time  before  the 
death  of  Mrs.  Pomeroy,  which  occurred  Au- 
gust 25,  1905.  After  Mrs.  Pomeroy's  death, 
appellant  presented  tbe  above-mentioned  se- 
curities, with  the  powers  of  attorney  attach- 
ed, to  the  several  companies  that  had  issued 
them,  and  requested  transfers  to  be  made. 
This  was  declined  because  of  Mrs.  Pomeroy's 
death.  He  then  demanded  of  the  executors 
that  they  execute  new  transfers.  This  demand 
being  refused,  he  filed  the  bill  in  the  present 
proceeding  to  require  the  executors  to  make 
the  necessary  transfers.    The  proceeding  re- 


sulted hi  the  dismissal  of  plaintiff's  bill. 
This  brlejf  statement  discloses  tbe  one  ques- 
tion in  the  case:  Can  a  valid,  effective,  Ir- 
revocable gift  of  these  particular  securities 
to  the  nephew  be  derived  from  what  took 
place  between  Mrs.  Pomeroy  and  the  appel- 
lant on  the  occasion  referred  to? 

To  constitute  a  valid  gift  inter  vivos,  two 
essential  elements  must  combine:  "An  in- 
tention to  make  the  gift  then  and  there,  and 
such  an  actual  or  constructive  delivery  at 
the  same  time  to  the  donee  as  divests  the 
donor  of  all  dominion  over  the  subject,  and 
Invests  the  donee  therewith.  We  do  not  un- 
derstand that  the  sufficiency  of  the  delivery 
of  these  securities  to  the  donee,  if  an  im- 
mediate and  Irrevocable  gift  was  intended, 
Is  questioned.  They  were  placed.  If  not  by 
the  hands  of  the  donor,  by  one  she  directed, 
in  the  box  of  tbe  donee,  which,  notwithstand- 
ing the  donor  thereafter  bad  access  to  It, 
was  the  donee's  own  exclusive  property  for 
the  time  being,  which  neither  the  donor  nor 
any  one  else  could  Interfere  with  except  as 
allowed  by  him.'  This  delivery  was  quite 
as  unequivocal  and  pronounced  as  It  would 
have  been  had  the  securities  been  placed  in 
the  donee's  hand  or  pocket,  and  therefore 
Just  as  effective.  With  respect  to  the  donor's 
Intention  as  to  the  kind  and  measure  of  the 
gift  she  Intended  to  make,  If  regard  be  had 
to  her  previous  expression  of  purpose,  to 
what  passed  between  the  parties,  and  what 
occurred  at  the  time  of  the  making  of  the 
gift,  and  to  these  alone,  there  can  be  but  one 
conclusion.  What  was  there  done,  whatever 
Its  effect,  was  In  fulfillment  of  a  purpose  the 
donor  had  previously  expressed  to  several 
of  her  Intimate  friends.  She  bad  again  and 
again  avowed  her  purpose  to  turn  over  to 
her  nephew  the  securities  In  her  box.  Her 
purpose,  as  expressed  to  Mr.  Scholey,  whom 
she  had  called  In  to  witness  the  transaction, 
was  to  make  a  gift  to  her  nephew  of  tbe  con- 
tents of  the  box.  The  testimony  of  this  wit- 
ness was:  "She  said  she  was  giving  Mr. 
Reese  the  box  and  Its  contents,  and  would 
like  me  to  act  as  a  witness  to  the  gift"  In 
nothing  that  was  said  or  done  was  there  a 
suggestion  of  any  qualification  or  restriction 
with  respect  to  the  gift  What  therefore  oc- 
curred on  the  occasion,  while  both  parties 
were  present,  Is  not  only  consistent  with  a 
purpose  to  make  an  Immediate  and  Irrevo- 
cable gift,  but  inconsistent  with  any  other. 
When  her  attention  was  called  to  what  was 
necessary  to  make  tbe  gift  effective — that  Is 
to  say,  powers  of  attorney  to  transfer  the 
securities — she  Immediately  executed  them. 
The  surrender  of  her  own  box  to  the  trust 
company,  and  the  placing  of  the  securities 
made  marketable  by  her  blank  transfers  In 
the  box  rented  by  the  nephew,  which  im- 
mediately followed,  completed  the  transac- 
tion. Confining  the  inquiry  to  the  immediate 
occurrence,  can  there  be  any  question  as  to 
the  legal  effect  of  the  transaction?  There 
is  present  In  the  case  a  clearly  expressed 
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purpose  to  make  a  present  gift,  followed  by 
a  sufficient  delivery.  Thus  every  require- 
ment is  met  and  were  we  to  stop  tbe  inquiry 
here,  the  gift  would  have  to  be  sustained. 
It  was  because  the  court  below  extended  the 
Inquiry,  and  allowed  what  subsequently  oc- 
curred to  overcome  the  plain  and  obvious 
intendment  of  what  was  said  and  done  when 
the  gift  was  made,  that  a  conclusion  adverse 
to  the  plaintiff  was  reached.  The  evidence 
on  this  branch  of  the  case  was  admitted  for 
the  purpose  of  showing  that  the  parties 
themselves  understood  tbe  transaction  as 
meaning  something  different  from  that  In- 
dicated by  the  plain  and  natural  meaning 
of  their  words  and  acts  at  the  time.  It  is 
perfectly  competent  to  show  this,  since  the 
effort  of  tbe  law  always  is  to  develop  and 
give  effect  to  the  real  purpose  of  the  parties; 
but  too  great  latitude  was  here  allowed,  and 
evidence  was  Introduced  which  in  no  aspect 
can  be  considered  as  indicating  a  common  and 
mutual  understanding  and  purpose,  but  simply 
a  purpose  by  the  donor  inconsistent  with  the 
facts  of  the  transaction.  It  is  never  per- 
mitted a  donor  to  Impeach  his  gift  There- 
fore what  was  said  or  done  by  Mrs.  Pomeroy, 
unassociated  with  her  donee  and  unasserted 
to  by  him,  Is  wholly  irrelevant  to  the  issue, 
and  cannot  be  considered.  The  court  below 
placed  much  emphasis  on  the  fact  that  Mrs. 
Pomeroy  had  at  a  later  period  inquired  of 
an  officer  of  the  bank  whether  the  power 
of  attorney  she  had  given  "would  put  mat- 
ters in  proper  shape  so  tbat  If  anything 
should  happen  to  her  Mr.  Reese  could  trans- 
fer the  securities."  This  Inquiry  may  reflect 
some  light  on  her  understanding  of  the  effect 
of  the  original  transaction;  but  on  Its  face 
the  transaction  was  an  executed  gift  in  the 
donee,  and  it  is  wholly  Immaterial,  limiting 
this  inquiry  to  what  Is  pertinent  to  the  Issue, 
what  either  thought  In  regard  to  It,  except 
as  the  other  Is  shown  to  have  had  the  same 
understanding.  The  only  relevant  evidence 
on  this  branch  of  the  case  was  that  which 
related  to  the  conduct  of  the  parties  with 
reference  to  the  subject-matter.  True,  this 
was  confined  principally  to  the  acts  of  Mrs. 
Pomeroy;  but  since  these  extended  to  at  least 
a  qualified  control  of  the  securities,  and  the 
actual  conversion  of  a  part,  the  knowledge 
and  assent  of  tbe  donee  might  be  Inferred  In 
connection  therewith.  Immediately  follow- 
ing the  transfer  of  the  securities  the  nephew 
returned  to  California.  Mrs.  Pomeroy,  who 
had  been  deputized  by  him  to  have  access  to 
the  safe,  remained  until  November  10th  of 
the  same  year,  when  she  too  went  to  Cali- 
fornia. Before  removing  she  took  from  the 
safe  Reading  bonds  to  tbe  amount  of  $3,000 
and  sold  them.  She  also  collected  certain 
coupons,  and  left  authority  with  the  trust 
company  to  collect  others  as  they  matured; 
the  proceeds  to  be  credited  on  her  account. 
After  she  had  removed  to  California,  she  in- 
structed the  company  to  subscribe  for  an  al- 
lotment of  four  shares  of  Lehigh  Coal  & 


Navigation  stock.  On  her  return  to  Phila- 
delphia in  June,  1905,  the  authority  she  had 
given  to  the  trust  company  was  canceled. 
To  allow  this  evidence  the  effect  contended 
for,  too  much  would  have  to  be  supplied. 
As  it  stands,  it  is  wholly  Inadequate  to  the 
purpose.  The  selling  of  the  $3,000  of  bonds 
may  very  well  have  been  within  the  implied 
power  of  the  deputization,  or  in  consequence 
of  direct  instructions  from  the  principal. 
Tbe  burden  in  such  case  Is  upon  the  party 
setting  up  the  fact  relied  upon  to  overcome 
the  natural  and  obvious  meaning  of  the  trans- 
action. This  burden  was  not  discharged  so 
long  as  what  Mrs.  Pomeroy  did  with  the 
proceeds  of  the  sale  of  the  bonds  was  left 
unexplained.  She  was  a  deputy  In  custody 
of  the  securities,  and  the  presumption  is  that. 
If  she  converted  any  of  them,  It  was  in  the 
course  of  her  agency,  and  that  she  fully  ac- 
counted for  them.  The  law  will  not  presume 
the  contrary.  As  much  may  be  said  with 
respect  to  the  coupons  and  dividends  col- 
lected by  her  and  carried  to  her  credit  in 
the  bank.  Giving  these  facts  the  utmost 
significance  that  can  be  claimed  for  them 
by  the  appellees,  they  are  at  least  equivocal. 
If  they  may  be  regarded  as  Indicating  a  con- 
tinued ownership  of  the  securities  in  Mrs. 
Pomeroy,  with  quite  equal  reason  they  may 
be  referred  to  the  agency  she  was  Invested. 
To  allow  such  uncertain  and  ambiguous  cir- 
cumstances to  defeat  what  the  conduct  of  the 
parties  in  connection  with  the  immediate 
transaction  shows  to  have  been  Intended  as 
an  absolute  gift  Is  to  misapprehend  the  true 
force  and  significance  of  the  evidence. 

The  decree  of  the  court  below  Is  reversed; 
the  plaintiff's  bill  Is  reinstated,  and  It  is  now 
ordered  that  a  decree  be  entered  directing  an 
Injunction  mandatory  in  form  to  the  Phila- 
delphia Trust.  Safe  Deposit  &  Insurance 
Company,  executor  of  the  will  of  Anna  K. 
Pomeroy,  deceased,  requiring  It  to  sign  as 
such  executor  such  powers  of  attorney  as  may 
be  required  to  transfer  to  William  K.  Reese 
the  said  recited  securities.  The  cost  of  this 
proceeding  to  be  paid  by  the  executor  of 
the  will  of  Anna  K.  Pomeroy,  deceased. 


(»  R.  I.  307) 

PAINE  v.  PAINE  et  al. 

(Supreme    Court  of   Rhode   Island.     May   22, 
1907.) 

1.  Trusts— Construction. 

No  valid  trust  in  corporate  stock  was  cre- 
ated where  it  had  been  acquired  by  decedent 
through  his  wife's  death  as  her  individual  prop- 
erty, and  in  1890  he  wrote  his  son:  "Through 
Jrour  mother,  whose  wishes  I  have  tried  to  fol- 
ow,  and  shall  continue  to  do,  you  to-day  are 
entitled  to  quite_  a  property.  I  have  transfer- 
red a  portion  of  it  to  you.  •  •  *  Your  moth- 
er's stock  •  *  •  I  have  retained  in  such 
manner  that  the  income  goes  to  me,  but  so  that 
neither  your  creditors  can  get  it  *  *  *  nor 
can  my  creditors  touch  it"  And  on  the  same 
day  the  father  transferred  the  stock  to  himself 
as  attorney  for  the  son;  the  certificate  having 
never  been  delivered  to  the  son.  he  having  no 
knowledge  of  its  existence  until  after  his  fa- 
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ther's  death,  the  father  having  in  the  meantime 
voted  the  stock  and  applied  the  dividends  to 
his  own  use  until  he  canceled  the  certificate  and 
issued  one  without  consideration  to  another  to 
avoid  "double  taxation,"  she  subsequently  re- 
transferring  the  stock  to  him  in  his  own  name, 
and  it  being  so  retained  until  his  death,  he  hav- 
ing written  the  son  in  1897:  "I  have  no  funds 
•  •  •  belonging  to  you  in  trust  or  that  have 
accumulated  for  your  benefit  from  your  moth- 
er's estate." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §§  42-46.] 

2.    WlIXS— TRANSACTION    CONSTITUTINQ.  ' 

Nor  could  the  transaction  be  sustained  as 
a  testamentary  disposition  of  the  stock,  though 
the  father's  subsequent  dominion  over  the  same, 
and  his  denial  that  he  was  in  any  manner  trus- 
tee for  the  son,  had  never  been  made. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Bill  by  William  H.  Paine  against  William 
W.  Paine,  executor,  and  others.  Respondents 
bring  exceptions  to  findings  and  the  opinion 
of  the  superior  court  Reversed  and  remand- 
ed, with  direction  to  dismiss  the  bill. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  Henshaw,  for  complainant  Herbert 
Almy  and  Dexter  B.  Potter,  for  respondents. 

BLODGETT,  J.  The  underlying  question 
in  this  case  is  whether  a  valid  trust  was 
created  by  the  late  George  T.  Paine  In  favor 
of  his  only  child,  the  complainant  by  the 
terms  of  a  communication  which  the  father 
sent  to  the  son  on  his  attaining  his  majority 
on  July  10,  1890,  of  which  the  material  por- 
tion is  as  follows:  "Through  your  mother, 
whose  wishes  I  have  tried  to  follow,  and 
shall  continue  to  do,  you  to-day  are  entitled 
to  quite  a  property.  I  have  transferred  a 
portion  of  It  to  you,  sufficient  for  you  to 
build  a  fortune  for  yourself  in  later  years, 
or  if  misfortune  should  come  to  you  (it  does 
to  19  out  of  20  persons)  you  will  then  be 
glad  you  have  no  more  to  be  lost,  and  that 
my  foresight  In  retaining  the  balance  for 
your  future  benefit  will  not  leave  you  in  want 
and  penury.  The  two  houses  on  Broadway, 
which  were  yonr  mother's  I  retain  under  the 
law,  being  tenant  by  courtesy'  and  your 
mother's  stock  in  the  Akerman  Company  I 
have  retained  in  such  manner  that  the  in- 
come goes  to  me,  but  so  that  neither  your 
creditors  can  get  it  if  you  meet  with  disaster 
— nor  can  my  creditors  touch  It  If  I  am  un- 
successful." On  the  same  day  the  father  trans- 
ferred certain  stocks  to  the  name  of  the  son 
and  transferred  the  110  shares  of  stock  In  the 
Akerman  Company,  which  are  the  subject  of 
the  present  controversy,  and  of  which  com- 
pany George  T.  Paine  was  the  treasurer,  as 
follows:  "George  T.  Paine,  Atty.  for  W.  H. 
Paine."  It  is  conceded  that  the  110  shares 
In  question  were  the  Individual  property  of 
Louise  Mason  Paine,  the  deceased  wife  of 
George  T.  Paine,  that  she  deceased  intestate 
in  1883,  and  that  by  the  statutes  of  distribu- 
tion then  in  force  in  this  state  said  George 


T.  Paine  thereupon  became  entitled  to  the 
stock  in  question  as  her  husband  by  virtue  of 
bis  right  to  administer  upon  her  estate  with- 
out account  It  is  conceded,  also,  that  the 
certificate  thus  issued  on  July  10,  1890,  was 
never  delivered  to  the  complainant,  and  that 
he  had  no  knowledge  of  the  existence  of  the 
same  until  after  his  father's  death  in  1903; 
that  George  T.  Paine  voted  on  the  stock  and 
collected  and  applied  to  his  own  use  all  the 
dividends  thereon  until  June  3, 1891,  when  he 
surrendered  and  canceled  said  certificate,  and 
Issued,  without  consideration,  another  cer- 
tificate for  said  110  shares  to  one  Caroline  E. 
Jackson,  his  sister-in-law,  then  living  in 
Massachusetts,  in  order,  as  he  stated,  to 
avoid  what  he  called  "double  taxation"  there- 
on, and  that  later,  on  June  13,  1896,  upon 
the  statement  of  George  T.  Paine  that  the 
question  of  taxation  had  been  adjusted,  and 
at  his  request,  Mrs.  Jackson  retransferred 
the  same  without  consideration  to  the  name 
of  George  T.  Paine,  and  a  new  certificate  in 
that  form  was  then  issued,  and  remained 
outstanding  in  the  possession  of  George  T. 
Paine  at  the  time  of  his  decease  in  1903. 

It  is  also  conceded  by  the  testimony  that 
subsequent  to  1890  an  estrangement  occurred 
between  the  complainant  and  his  father,  and 
that  on  January  9,  1897,  the  latter  wrote  a 
letter  to  his  son  in  which  he  stated:  "  I 
have  no  funds  of  any  kinds  In  my  hands  be- 
longing to  you  in  trust  or  that  have  ac- 
cumulated for  your  benefit  from  your  moth- 
er's estate.  *  •  *  The  husband  Is  the  heir 
at  law  of  all  the  personal  estate  of  the  wife, 
be  paying  all  her  personal  bills."  In  Ellison 
v.  Ellison,  6  Vesey,  p.  661,  the  rule  is  thus 
stated  by  Lord  Chancellor  Eldon:  "I  take 
the  distinction  to  be  that  if  you  want  the  as- 
sistance of  the  court  to  constitute  you  cestui 
qne  trust  and  the  instrument  is  voluntary, 
you  shall  not  have  that  assistance  for  the 
purpose  of  constituting  you  cestui  que  trust, 
as  upon  a  covenant  to  transfer  stock,  eta,  if 
it  rests  in  covenant  and  is  purely  voluntary, 
this  court  will  not  execute  that  voluntary 
covenant;  but  If  the  party  has  completely 
transferred  stock,  etc.,  though  It  Is  voluntary, 
yet,  the  legal  conveyance  being  effectually 
made,  the  equitable  Interest  will  be  enforced 
by  this  court"  And  In  MUroy  v.  Lord,  4  De 
G.  F.  &  J.  264-275,  Lord  Justice  Turner 
observes:  "I  take  the  law  of  this  court  to 
be  well  settled  that  in  order  to  render  a 
voluntary  settlement  valid  and  effectual,  the 
settler  must  have  done  everything  which, 
according  to  the  nature  of  the  property  com- 
prised in  the  settlement,  was  necessary  to  be 
done  in  order  to  transfer  the  property  and 
render  the  settlement  binding  upon  him."  In 
Richards  v.  Delbridge,  18  L.  R.  Chancery 
Cases,  11-15,  Jessel,  Master  of  the  Rolls,  ap- 
proves Milroy  v.  Lord,  supra,  as  does  also 
Vice  Chancellor  Bacon  in  Heartley  v.  Lord 
Nicholson,  19  Eq.  Cas.  L.  R.  233-242,  and  in 
Warriner  v.  Rogers,  16  Eq.  Cas.  L.  R.  340- 
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349.  See,  also,  In  re  Breton's  Estate,  17  Oh. 
Dlv.  L.  B.  416,  421;  Young  v.  Young  et  al., 
80  N.  Y.  422,  36  Am.  Rep.  634. 

We  are  compelled  to  the  conclusion  that 
George  T.  Paine  did  not  create  a  valid  trust 
In  said  110  shares  of  stock  In  favor  of  the 
complainant  He  did  not  even  part  with 
the  present  beneficial  Interest  in  the  stock, 
Inasmuch  as  he  admittedly  received  all  the 
dividends  thereon.  Indeed,  the  language  of 
Lord  Justice  Knight  Bruce  in  Milroy  v.  Lord, 
supra,  at  page  272,  might  be  applied  with  al- 
most literal  exactness  to  the  action  of  George 
T.  Paine  in  the  case  at  bar:  "He  was  during 
the  whole  time,  and  when  he  died,  the  legal 
proprietor  of  them  [certain  bank  shares],  and 
unless  so  far.  If  at  all,  as  the  beneficial  title 
was  affected  by  that  Instrument,  the  absolute 
proprietor  of  them  beneficially  likewise.  He 
might,  however,  have  affected  the  legal  title. 
It  was  in  his  power  to  make  a  transfer  of 
the  shares  so  as  to  confer  the  legal  proprietor- 
ship on  another  person  or  other  persons.  But, 
as-  I  have  said,  no  such  thing  was  done." 
Obviously  this  transaction  could  not  be  sus- 
stained  as  a  testamentary  disposition  of  the 
stock,  even  if  his  subsequent  exercise  of 
dominion  over  the  same  by  his  transfer  and 
the  retransfer  of  the  same,  and  his  denial 
that  he  was  in  any  manner  trustee  for  the 
son,  bad  never  been  made,  and  it  follows  that 
the  complainant's  bill  must  be  dismissed. 

The  decree  of  the  superior  court  Is  revers- 
ed, and  the  case  is  remanded  to  the  superior 
court,  with  direction  to  enter  a  decree  dis- 
missing the  complainant's  bill. 


(80  Vt  166) 

DAVIS  v.  FARWELL. 

(Supreme  Court  of  Vermont    Windsor.    May 
20,  1907.) 

1.  Attobnet  and  Client  —  Fees  —  Payment 
of  Monet  Collected. 

An  attorney  does  not  disentitle  himself  to 
any  claim  he  has  against  hiB  client  for  making 
a  collection  for  him,  by  acceding  to  the  client's 
demand  that  he  pay  over  the  whole  amount  col- 
lected, less  what  he  had  paid  another  attorney 
for  assisting  him;  he  thereby  simply  releasing 
his  lien. 

2.  Same— Effect  of  Receipt. 

An  attorney  is  not  precluded  from  right 
to  recover  fees  for  making  a  collection  from  H. 
by  the  fact  that  when  he  acceded  to  his  client's 
demand  that  he  pay  over  the  whole  amount  col- 
lected, less  what  he  had  paid  another  attorney 
for  assisting  him,  he  accepted  and  retained  a 
receipt  reciting  receipt  of  that  sum  "in  settle- 
ment of  money  collected  of  H.";  that  simply 
showing  he  had  settled  with  his  client  for  the 
money  collected, 

3.  Sake. 

Failure  of  an  attorney  to  make  charges 
for  bis  services  when  rendered  does  not  affect 
his  right  of  recovery;  the  debt  not  being  creat- 
ed by  a  charge,  but  a  charge,  or  omission  to 
charge,  merely  serving  as  evidence  on  the  ques- 
tion of  whether  a  debt  ever  existed. 

4.  Same  —  Retaining  Collection  in  Bad 
Faith— Evidence. 

Even  if  an  attorney  is  deprived  of  all  right 
to  compensation  for  his  services,  where  he  has 
in  bad  faith  detained  money  collected  for  his 
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client  bad  faith  Is  not  shown  where  a  collec- 
tion of  $66  was  made  by  an  attorney  after 
suit  brought,  $15  was  retained  by  him,  $10 
given  the  attorney  who  assisted  him,  and  the  re- 
maining: $41  was  sent  to  the  client;  and,  on 
the  client  objecting  to  the  attorney's  charge 
of  $15,  the  attorney  finally  told  the  client  he 
would  take  $5  for  what  he  had  done,  and  pay 
the  balance  as  soon  as  he  could;  and  on  de- 
lay by  the  attorney  the  client  repudiated  the- 
agreement  and  demanded  and  received  the  $15 ; 
and  the  attorney  then  sent  the  client  a  bill  for 
$10  for  making  the  collection ;  and,  it  not  being 
paid,  he  sued  for  and  recovered  that  amount 
■in  justice  court,  and  on  appeal  to  the  county 
court  claimed  $15,  but  recovered  only  $10. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  §  300.] 

5.  Same— Action  fob  Fees— Evidence. 

_  Evidence,  in  an  action  by  an  attorney 
against  his  client  for  fees,  that  he  had  sued  de- 
fendant twice  on  the  same  matter,  offered  by 
defendant  to  show  that  plaintiff  had  harassed 
defendant,  the  offer  not  showing  or  indicating 
when  the  actions  were  brought  or  what  became 
of  them,  or  how  they  bore  on  any  issue  in  the 
case,  was  properly  excluded  as  immaterial. 

6.  Witnesses  —  Contradictions  and  Cob- 
bob  orations. 

In  an  action  by  an  attorney  against  his 
client  for  fees  for  making  a  collection,  based 
on  the  debtor  having,  after  suit  brought  against 
him,  paid  $25  to  M.,  an  attorney  engaged  by 
plaintiff  to  assist  him  in  making  the  collection, 
and  sent  the  money  for  the  balance  of  the  claim 
to  defendant  and  on  M.  having  then  retained 
$10_  for  his  fees,  and  sent  $15  to  plaintiff,  which 
plaintiff  paid  defendant,  plaintiff  after  testify- 
ing how  much  he  received  from  M.,  and  what 
M.'s  charge  was,  was  asked  on  cross-examina- 
tion whether  at  a  certain  time  he  did  not  tell 
defendant  that  M.  had  collected  $40,  instead 
of  $2o.  and  had  kept  $15  and  sent  $25  to  plain- 
tiff, and  he  denied  having  done  so,  but  admitted 
having  had  a  talk  with  defendant  in  which  he 
told  him  the  facts  as  he  gave  them  in  his  direct 
testimony,  and  stated  that  at  that  time  he 
showed  defendant  a  letter  from  M.,  stating  how 
much  he  had  received,  what  he  retained,  and 
what  he  sent  plaintiff.  Held,  that  plaintiff  was 
then  entitled  to  introduce  the  letter  as  bearing 
on  the  question  of  what  statement  he  made  to 
defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent  DI*. 
vol.  50,  Witnesses,  §§  1287,  1288.] 

Exceptions  from  Windsor  County  Court: 
John  W.  Rowell,  Judge. 

Action  by  Fred  O.  Davis  against  J.  O.  Far- 
well.  Judgment  for  plaintiff.  Defendant  ex- 
cepted.   Affirmed. 

Argued  before  TYLER,  MtJNSON,  WAT- 
SON, POWERS,  and  MILES,  JJ. 

F.  C.  Davis,  for  plaintiff.  Davis  &  Davis 
and  F.  H.  Clark,  for  defendant 

MILES,  J.  This  Is  ari  action  in  book  ac- 
count brought  by  the  plaintiff,  an  attorney  at 
law,  against  the  defendant,  to  recover  for 
professional  services.  The  case  was  tried  by 
an  auditor,  who  reported,  In  substance,  among 
other  things  unnecessary  to  state,  that  In 
September,  1898,  the  defendant  employed  the 
plaintiff  to  make  a  collection  against  one 
Hope,  of  Fitchburg,  Mass.  The  plaintiff 
turned  the  matter  over  to  J.  E.  McConnell, 
a  Fitchburg  attorney,  to  assist  him  In  Its 
collection,  by  whom  a  suit  was  shortly  there- 
after brought  against  the  debtor,  Hope.    The 


Digitized  by 


Google 


130 


67  ATLANTIC  REPORTER. 


<VL 


plaintiff  retained  the  general  charge  of  the 
matter,  wrote  several  letters  regarding  It, 
and  went  to  FItchburg  at  least  once  to  see 
about  this  and  another  demand  which  he  held 
against  Hope  In  favor  of  another  client. 
About  March  1,  1899,  and  after  said  suit  was 
brought,  Hope  paid  McConnell  $25  on  de- 
fendant's claim  against  him,  and  sent  $40  or 
$41  direct  to  the  defendant.  The  report  does 
not  show  whether  the  sum  paid  to  McCon- 
nell and  the  sum  sent  to  the  defendant  set- 
tled the  whole  demand  of  the  defendant- 
against  Hope;  but  In  view  of  the  fact  that 
McConnell  sent  $15  of  the  $25  to  the  plain- 
tiff, and  retained  $10  for  his  own  fees  In 
that  suit,  it  Is  fairly  Inferable  that  the 
matter  was  then  closed.  However  that  may 
be,  the  auditor  has  found  that  the  plaintiff 
never  received  on  account  of  that  collection 
more  than  the  $15  so  sent  to  him  by  Mc- 
Connell. This  sum  he  appropriated  to  his 
own  use,  and  when  called  upon  by  the  defend- 
ant to  account  for  it,  In  the  following  June,  he 
claimed  to  be  entitled  to  It  on  account  of 
services  rendered  in  making  that  collection. 
The  defendant  objected  to  the  plaintiff's 
charge,  and  thought  that  $5  was  as  much  as 
the  plaintiff  was  entitled  to  receive.  Final- 
ly, the  plaintiff  told  the  defendant  that  he 
would  take  $5  for  what  he  had  done  In  the 
case,  and  promised  to  pay  the  balance  as 
soon  as  he  could.  The  defendant  did  not 
consent  to  this  delay,  and  thence  continued 
to  dun  the  plaintiff  from  time  to  time  until 
February  1,  1904,  when  he  put  the  matter 
into  the  hands  of  6.  A.  Davis,  an  attorney 
of  Windsor,  Vt.,  who  immediately  wrote  to 
the  plaintiff  demanding  pay  in  full  of  the 
sum  received  by  him.  The  plaintiff  there- 
upon sent  Davis  his  check  for  $10,  which 
was  Immediately  returned  to  the  plaintiff  in 
a  letter  declining  to  accept  that  sum  In  full, 
and  Insisting  upon  the  plaintiff's  paying  the 
full  sum  which  he  had  collected  and  then 
had  in  his  possession.  The  plaintiff  then 
sent  Mr.  Davis  his  check  for  $15,  and  in  due 
time  received  from  Mr.  Davis  a  receipt,  stat- 
ing that  he  bad  received  that  sum  "in  set- 
tlement of  money  collected  of  Mr.  Hope." 
This  receipt  was  received  by  the  plaintiff 
about  February  6,  1004,  and  on  the  11th  day 
of  the  same  month  he  sent  to  the  defendant 
a  bill  demanding  of  him  $10  for  bis  services 
In  making  the  Hope  collection,  and  therein 
notifying  the  defendant  that  unless  the  same 
was  paid  within  five  days  from  that  date 
suit  would  be  brought.  The  defendant  not 
paying  within  the  time  named,  this  suit  was 
brought.  In  the  Justice  court  the  plaintiff 
sought  to  recover  only  the  sum  of  $10,  and  he 
recovered  Judgment  in  that  court  for  only 
that  amount  and  costs.  In  the  county  court 
his  specifications  were  for  $15,  and  he  sought 
to  recover  that  sum  in  that  court. 

The  first  claim  made  by  tbe  defendant  is 
that  the  facts  found  by  tbe  auditor  entitle 
him  to  a  judgment,  first,  because  the  plain- 


tiff yielded  to  the  defendant's  demand,  and 
paid  the  full  sum  collected  without  deducting 
anything  for  bis  services  for  which  be  now 
sues;  second,  because  he  kept  the  receipt 
sent  to  blm  by  Mr.  Davis;  third,  because 
the  plaintiff  never  made  any  book  charge 
of  his  account  until  he  paid  the  $15,  and 
then  only  charged  $10;  fourth,  because  his 
services  were  of  no  value  to  the  defendant; 
and,  fifth,  because  he  was  unfaithful  to  his 
client  In  not  paying  over  the  money  on  de- 
mand. 

We  do  not  think  the  plaintiff  disentitled 
himself  to  any  debt  that  the  defendant  ow- 
ed him  by  acceding  to  the  demand  of  the 
defendant  to  pay  him  the  full  amount  of  the 
sum  collected.  Where  the  attorney's  lien 
upon  the  fund  in  bis  hands  is  denied,  he 
may  pay  over  the  whole  amount,  and  will 
then  be  entitled  to  a  subsequent  action 
against  bis  client  for  bis  fees.  Walton  v. 
Dickerson,  7  Pa.  376.  By  turning  the  whole 
sum  over  to  tbe  defendant,  tbe  plaintiff  sim- 
ply released  his  lien  upon  the  sum  collected, 
but  retained  bis  debt  against  the  defendant, 
secured  only  by  his  personal  undertaking. 
When  the  money  was  collected  and  came 
into  the  possession  of  the  plaintiff,  he  took 
It  with  tbe  right  to  hold  It  until  his  fees 
were  paid,  as  security  for  the  payment  of  his 
debt  against  the  defendant  Hutchinson  et 
al.  v.  Howard  et  al.,  15  Vt  644;  Hulbert 
v.  Brlgham,  56  Vt  868.  If  the  plaintiff  saw 
fit  to  relinquish  his  right  of  Hen,  even  under 
threat  of  the  defendant's  attorney,  he  re- 
linquished no  right  to  his  debt  secured  by 
that  lien,  for  the  two  debts  stood  distinct 
and  Independent  of  each  other,  subject  to 
enforcement  in  independent  suits.  Walton 
v.  Dickerson,  supra.  Therefore,  when  the 
plaintiff  paid  to  the  defendant's  attorney  all 
that  be  had  received  on  the  Hope  collection, 
he  still  bad  his  debt  against  the  defendant 
for  his  reasonable  compensation  for  services 
rendered,  If  not  otherwise  disentitled. 

We  think  his  right  to  recover  was  not  af- 
fected by  the  retention  of  Mr.  Davis'  receipt 
That  simply  shows  that  the  plaintiff  had  set- 
tled with  the  defendant  for  the  money  col- 
lected. Neither  is  the  plaintiff  precluded  from 
a  recovery  because  he  made  no  charge  for 
his  services  at  the  time  they  were  rendered. 
A  charge  Is  not  necessary  to  a  right  to 
recover.  The  debt  is  not  created  by  the 
charge.  The  charge  as  made,  or  the  omis- 
sion to  charge,  may  serve  as  evidence  of  the 
existence  or  nonexistence  of  the  debt  and  of 
the  understanding  of  the  party  making  It  at 
the  time  it  is  made,  and  is  proper  evidence 
to  be  weighed  by  the  trier  of  the  fact  for 
that  purpose;  but  the  debt  always  precedes 
the  charge,  and  must  exist  before  It  Is 
made,  and  the  omission  to  charge  will  not  ex- 
tinguish It  nor  will  a  mistaken  charge  af- 
fect it,  only  as  the  fact  bears  as  a  piece  of 
evidence  upon  the  fact  of  whether  a  debt  ever 
existed. 
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The  objection  of  the  defendant  to  a  Judg- 
ment for  the  plaintiff,  because  the  services  of 
the  plaintiff  were  worthless,  Is  not  well  taken, 
because  the  auditor  has  found  that  they  were 
reasonably  worth  $10. 

The  fifth  reason  stated  by  the  defendant 
why  the  Judgment  below  should  bare  been  for 
him  presents  a  question  Involving  the  at- 
torney's right  to  detain  the  money  of  his 
client  as  security  for  the  payment  of  his  fees. 
The  relation  of  attorney  and  client  is  one  of 
trust  and  confidence,  and  requires  the  utmost 
good  faith  and  fair  dealing  on  the  part  of  the 
attorney.  Cox  v.  Sullivan,  7  Ga.  144,  60  Am. 
Dec.  386.  When  the  attorney  has  so  conduct- 
ed himself  In  the  transaction  of  his  client's 
business,  he  becomes  entitled  to  his  fees,  and 
may  hold  the  papers  and  money  of  his  client 
coming  to  his  possession  in  the  performance 
of  that  business,  as  security  for  the  payment 
of  his  fees ;  but,  if  he  so  conducts  bis  cltent's 
business  that  his  services  become  of  no  value 
to  him,  he  cannot  recover  for  such  services. 
Nixon  v.  Phelps,  29  Vt  198;  Hopping  v.  Quin, 
12  Wend.  (N.  X.)  517;  Hill  v.  Featherstone- 
bough,  7  Bing.  669.  Some  of  the  authorities 
go  farther,  and  hold  that,  If  the  attorney  de- 
tains the  money  of  the  client  In  bad  faith  and 
not  honestly  as  security  for  the  payment  of 
his  fees,  In  consequence  of  which  the  client  is 
compelled  to  resort  to  a  suit  against  him  to 
recover  the  money  so  collected,  the  attorney 
will  not  be  allowed  anything  for  bis  services 
in  making  the  collection,,  although  of  some 
benefit  to  the  client  Such  is  the  case  of  Bre- 
din  v.  Klngland,  4  Watts  (Pa.)  420,  and  sev- 
eral other  cases  from  that  state  to  which  this 
rule  seems  to  be  very  nearly  confined.  In 
Massachusetts  the  rule  seems  to  be  that,  in  a 
suit  by  the  client  to  recover  money  so  detain- 
ed, the  attorney  will  be  allowed  a  reasonable 
compensation  for  his  services,  to  be  deducted 
from  the  sum  collected.  Soper  v.  Manning, 
147  Mass.  126,  16  N.  E.  752.  In  Burns  v.  Al- 
len, 15  R.  I.  32,  28  Atl.  35,  2  Am.  St  Rep.  844, 
It  is  held  that  where  the  case  presents  simply 
a  difference  of  opinion  as  to  the  fair  amount 
of  fees  to  which  the  attorney  is  entitled,  the 
attorney  will  be  allowed  a  reasonable  compen- 
sation, although  be  retained  the  whole  sum 
collected  as  security  for  his  pay.  Some 
courts  hold  that  if  the  attorney  sues  for  his 
fees,  the  client's  remedy  for  a  wrongful  de- 
tention of  papers  or  money  held  by  the  attor- 
ney, under  a  claim  that  he  Is  doing  so  In  the 
exercise  of  bis  right  of  lien,  Is  by  way  of 
recoupment  of  the  damages  which  the  client 
has  sustained  In  consequence  of  such  deten- 
tion, leaving  the  punishment  of  the  attorney 
for  such  wrongful  detention  with  the  court, 
to  be  enforced  by  disbarment  proceedings,  in- 
stead of  taking  away  his  right  to  recover 
from  the  client  a  reasonable  compensation  for 
the  benefit  received  by  the  client  on  account 
of  the  attorney's  services.  Without  attempt- 
ing to  exact  from  these  various  cases,  seem- 
ingly to  be  in  conflict  with  each  other  In  some 
respects,  a  reasonable  rule  upon  which  all  con 


rest,  but  assuming,  without  deciding,  that  the 
law  In  this  state  Is  like  the  rule  of  the  Penn- 
sylvania courts,  which  deprives  the  attorney 
of  all  right  to  any  compensation  for  his  serv- 
ices, where  he  has  In  bad  faith  detained  mon- 
ey collected  for  his  client  we  will  examine 
the  report  and  see  if  the  plaintiff  has  been 
guilty  of  bad  faith  and  unfair  dealing  in  the 
detention  of  the  defendant's  money. 

The  report  as  we  have  seen,  fairly  shows 
that  on  or  about  the  1st  day  of  March,  1899, 
the  collection  of  $66  or  $66  was  made  by  the 
plaintiff  after  suit  brought,  of  which  $40  or 
$41  went  to  the  defendant  $10  to  McConnell, 
the  Fltchburg  attorney,  and  $15  to  the  plain- 
tiff. No  complaint  is  made  by  the  defendant 
concerning  the  $10  retained  by  McConnell  as 
his  fees,  and  the  auditor  has  found  that  $10 
of  the  $15  sent  to  the  plaintiff  by  McConnell 
was  reasonably  due  him  from  the  defendant 
for  services  rendered  in  making  that  collec- 
tion. No  question  can  be  raised,  in  the  light 
of  the  above  authorities,  but  that  the  plaintiff 
had  the  right  to  retain  enough  of  the  collec- 
tion, In  the  first  instance,  to  secure  the  pay- 
ment of  what  was  reasonably  due  him  for  his 
services  in  making  the  collection;  but  the 
defendant  claims  that,  when  the  plaintiff 
agreed  to  take  $5  for  bis  services,  there  was 
an  accord  and  satisfaction  of  his  demand 
against  the  defendant  and  that  thereafter  he 
neld  the  $10,  which  he  had  promised  to  pay 
to  the  defendant  as  soon  as  he  could,  as  the 
original  money  collected,  and  hence  held  It  in 
bad  faith  and  without  right  The  report, 
however,  does  not  show  that  it  was  an  accord 
and  satisfaction  of  the  plaintiff's  demand. 
At  most,  it  was  only  an  accord  without  satis- 
faction, a  promise  without  consideration. 
Being  an  accord  simply,  neither  party  was 
bound  by  It  Welch  v.  Miller,  70  Vt  108,  39 
Atl.  749;  Cutler  v.  Smith,  43  Vt  677;  Ris- 
ing v.  Cummings,  47  Vt  345.  Besides,  the  de- 
fendant himself  has  repudiated  it,  and  has 
since  demanded  and  received  full  pay  for  the 
whole  amount  collected,  and  when  so  demand- 
ed and  paid  the  matter  thereafter  stood  the 
same  as  before  the  agreement  In  these  cir- 
cumstances, the  plaintiff's  right  to  hold  the 
money  as  security  remained  unchanged  and 
existed  as  in  the  first  instance,  and  he  was 
Justified  in  holding  it  The  defendant's  at- 
torney argued  that  the  charge  of  $15  was  ex- 
cessive, and  was  so  made  with  the  purpose 
of  retaining  more  of  the  defendant's  money 
that  he  had  a  right  to  hold  as  security  for 
what  was  really  due  him,  and  therefore  he 
was  guilty  of  bad  faith.  We  do  not  think  the 
case  shows  bad  faith  because  the  plaintiff 
claimed  $15  for  bis  services,  although  that 
was  $5  more  than  the  auditor  has  found  due 
him.  No  agreement  having  been  made  In  ad- 
vance as  to  how  much  the  plaintiff  was  to  re- 
ceive for  his  services,  the  law  fixed  the 
amount  at  a  reasonable  sum.  What  that  sum 
was  the  plaintiff  could  not  fix  definitely,  and 
the  most  be  could  do,  in  the  exercise  of  good 
faith  towards  his  client  was  to  fix  it  at  what 
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he  thought  was  reasonable.  An  honest  mis- 
take in  fixing  the  amount,  and  the  detention 
of  a  slight  sum  In  excess  of  what  was  ul- 
timately found  due  him,  would  not  amount  to 
a  detention  of  the  defendant's  money  In  bad 
faith  so  as  to  prevent  the  plaintiff's  recovery 
of  his  reasonable  fees,  even  under  the  Penn- 
sylvania rule.  From  what  the  report  shows 
the  plaintiff  did  about  this  collection,  we  can- 
not say,  as  a  matter  of  law,  that  his  charge 
of  $5  more  than  the  auditor  has  found  rea- 
sonably due  him  shows  unfaithfulness  to  his 
client  and  intentional  dishonesty.  Nor  do  we 
thing  the  fact  that  this  matter  ran  along  as  It 
did  shows  it  Either  party  would  have  Insti- 
tuted proceedings  to  have  terminated  this 
dispute,  and  the  omission  to  do  so  is  charge- 
able to  one  party  as  much  as  to  the  other. 
What  was  said  and  done  in  June  following 
the  collection,  about  the  charge  of  the  plain- 
tiff, is  not  inconsistent  with  this  view  of  the 
matter.  The  plaintiff  then  insisted,  as  he 
now  insists,  that  his  services  were  worth  that 
sum;  but  the  defendant  insisted  that  they 
were  not,  and  Anally  the  plaintiff  agreed  with 
the  defendant  that  his  charge  should  be  $5, 
and  that  he  would  pay  the  defendant  the  $10 
as  soon  as  he  could.  This  agreement  or  offer 
to  settle  is  not  shown  by  the  report  to  be  any- 
thing more  than  a  manifestation  of  a  disposi- 
tion on  the  part  of  the  plaintiff  finally  to  dis- 
pose of  the  matter,  without  regard  to  his  ex- 
isting rights,  by  charging  the  defendant  $5 
and  giving  him  credit  for  the  $15  which  he 
had  collected,  supplemented  by  the  plaintiff's 
promise  to  pay  the  balance  as  soon  as  be 
could.  That  such  was  the  purpose  of  the 
plaintiff  1b  quite  apparent  from  the  fact  that 
he  offered  to  settle  for  less  than  the  auditor 
has  found  due  Kim.  Neither  is  his  final  offer 
to  pay  Mr.  Davis  his  check  for  $10  incon- 
sistent with  good  faith  In  the  detention  of 
the  money,  and  his  claim  that  his  services 
were  worth  $15.  It  simply  showed  a  willing- 
ness to  abide  by  his  former  offer.  No  bad 
faith  being  Imputable  to  the  plaintiff  on  ac- 
count of  his  claim  that  the  defendant  reason- 
ably owed  him  $15  for  the  services  which  he 
had  rendered  In  that  collection,  his  detention 
of  enough  of  the  money  collected  to  secure 
the  payment  of  the  sum  claimed  does  not  de- 
feat his  right  to  recover  what  was  reasonably 
due  him,  even  under  the  Pennsylvania  rule. 

The  auditor  submitted  to  the  court  below 
the  question  of  whether  the  plaintiff  could 
recover  more  than  $5  because  of  his  offer  to 
take  that  sum  for  his  services  at  the  time  of 
his  talk  with  the  defendant  in  June  following 
the  collection.  We  do  not  think  that  question 
is  before  us.  The  report  shows,  as  we  have 
already  said,  that  the  offer  as  made  by  the 
plaintiff  was  repudiated  by  the  defendant, 
and  he  makes  no  claim  for  it  In  his  brief,  but 
therein  also  repudiates  it 

The  second  point  raised  by  the  defendant  is 
on  an  exception  to  the  auditor's  report.  One 
of  the  exceptions  to  the  report  is  to  the  ex- 
clusion of  evidence  tending  to  prove  that  the 
plaintiff  had  sued  the  defendant  twice  on  this 


same  matter,  which  was  offered  to  show  that 
the  plaintiff  had  harassed  the  defendant 
The  offer  did  not  show  nor  Indicate  when 
they  were  brought  nor  what  became  of  them, 
nor  how  they  bore  upon  any  issue  in  the  case. 
The  evidence  was  properly  excluded,  as  It 
was  wholly  Immaterial. 

The  other  exception  was  to  the  admission 
of  a  letter  purporting  to  have  been  written 
by  said  McConnell.  In  the  opening  of  the 
plaintiff's  case,  he  testified,  without  objection, 
as  to  how  much  he  had  received  from  McCon- 
nell on  the  defendant's  claim,  and  what  Mo 
Connell's  charge  was.  He  then  offered  the 
letter  which  stated  that  McConnell  had  re- 
ceived $25,  $10  of  which  he  kept  and  the  re- 
maining $15  be  Inclosed  to  the  plaintiff.  The 
letter  was  offered  by  the  plaintiff  to  cor- 
roborate his  testimony  thus  given,  but  upon 
the  defendant's  objection  the  same  was  ex- 
cluded by  the  auditor.  On  cross-examination 
the  defendant's  attorney  asked  the  plaintiff 
whether  at  a  certain  time  he  did  not  tell  the 
defendant  that  McConnell  had  collected  $40, 
Instead  of  $25,  and  had  kept  $15  and  sent  $25 
to  him.  The  defendant  testified  that  the 
plaintiff  did  tell  him  so.  The  plaintiff  denied 
it  but  admitted  having  had  a  talk  with  him, 
in  which  he  told  the  defendant  as  he  had 
testified  in  direct  and  that  at  that  time 
he  showed  him  the  letter  which  had  been 
excluded  by  the  auditor,  and  thereupon  he 
again  offered  the  letter,  not  as  proof  of 
its  contents,'  but  as  bearing  upon  the  .prob- 
ability of  whether  he  -would  make  such  a 
statement  in  the  face  of  a  paper  purport- 
ing to  show  that  such  a  statement  was 
false,  and  It  was  received  for  that  purpose 
alone.  The  letter  was  properly  received.  It 
was  unimportant  whether  the  letter  was  writ- 
ten by  McConnell  or  by  somebody  else.  It 
was  not  received  for  the  purpose  of  establish- 
ing the  truth  of  ita  contents;  but  was  receiv- 
ed as  evidence  bearing  upon  the  question  of 
whether  the  plaintiff  made  the  statement 
which  the  defendant  testified  he  did. 

Judgment  affirmed. 


(106  114.  JM) 
AL.VEY  V.  HARTWIQ. 

(Court  of  Appeals  of  Maryland.    June  24,  1907.) 

1.  Appeal— Habmless    Eaaoa— Rulings    or 
Demurrers. 

Under  Code  Gen.  Laws  1904,  art.  5,  I  17. 
providing  that  no  judgment  shall  be  reversed  if 
there  be  one  good  count  in  the  declaration,  the 
error  in  overruling  a  demurrer  to  the  first 
count  of  a  declaration,  and  in  sustaining  a  de- 
murrer to  a  plea  to  that  count,  is  not  ground 
for  reversal,  where  the  second  count  on  which 
the  judgment  may  have  been  rendered  is  good. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4009.] 

2.  PlKADINQ— DlMUEBBB   TO    PLEADING    OOOB 
IN   PABT. 

A  demurrer  to  the  whole  of  a  declaration 
containing  one  good  count  is  properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  89,  Pleading,  i  486.] 
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3.  Pabbht  and  Child— Sttppobt  bt  P  absent 
— Obligation  of  Fathxb. 

As  to  third  persons,  and  as  between  hus- 
band and  wife,  the  husband's  responsibility  for 
the  support  of  his  children  is  primary,  and  the 
wife's  responsibility  secondary,  and,  where  no 
circumstances  intervene,  the  wife  can  compel 
the  husband  to  provide  for  the  children  to  the 
relief  of  herself. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  37,  Parent  and  Child,  f  33.] 

4.  Same. 

A  wife,  obtaining  a  decree  of  divorce  award- 
ing her  the  custody  of  the  minor  children  of  the 
marriage  in  a  suit  against  the  husband,  a  non- 
resident, in  which  process  was  served  by  pub- 
lication, and  in  which  she  only  prayed  for  a 
divorce  and  for  the  custody  of  the  children,  may, 
od  supporting  the  children,  after  the  decree, 
recover  from  the  husband  the  expenses  in- 
curred; the  court  in  the  divorce  suit  being 
without  power-  to  order  the  husband  to  support 
the  children. 

Appeal  from  Circuit  Court,  Washington 
County. 

Action  by  Ida  M.  Hartwlg  against  William 
Alvey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  SCHMTJCKER, 
PEARCE,   BURKE,   and   ROGERS,  JJ. 

Charles  Alvey  and  Wm.  J.  Wltzenbacher, 
for  appellant    Vernon  Cook,  for  appellee. 

ROGERS,  J.  This  is  an  appeal  from  the 
circuit  court  for  Washington  county.  This 
case  arose  out  of  a  foreign  attachment  against 
the  defendant  The  facts  set  forth  In  the 
record  show  that  the  plaintiff  and  defendant 
were  married  In  June,  1886,  and  in  January, 
1897,  the  defendant  Is  alleged  to  have  de- 
serted his  family,  consisting  of  his  wife 
and  two  minor  children.  That  some  time 
prior  to  the  4th  day  of  March,  1901,  the 
plaintiff  filed  a  suit  for  divorce  "a  vinculo" 
against  the  defendant  in  the  circuit  court 
of  Baltimore  City,  using  the  process  of  pub- 
lication; the  defendant  then  being  a  non- 
resident That  plaintiff's  bill  of  complaint 
specifically  prayed  for  a  divorce  a  vinculo 
and  the  custody  of  the  children,  and  did  not 
specifically  pray  for  any  other  relief.  That 
on  the  4th  day  of  March,  1904,  the  circuit 
court  of  Baltimore,  wherein  said  suit  was 
brought  passed  a  final  decree  in  the  cause, 
granting  unto  the  plaintiff  a  divorce  a  vincu- 
lo, and  awarding  her  the  care  and  custody 
of  the  two  children,  but  was  silent  as  to 
their  maintenance.  That  before  and  since 
said  divorce,  she  has  supported  said  chil- 
dren, and  expended  certain  sums  for  neces- 
saries for  them..  That  the  defendant,  al- 
though requested,  failed  and  neglected  to 
support  said  children,  and  has  refused  to 
pay  to  the  plaintiff  the  amount  so  expended 
by  her.  The  present  proceedings  Is  a  suit 
between  the  parties  to  the  decree  of  divorce, 
and  the  theory  of  the  plaintiff  is  that,  by 
reason  of  the  fact  that  plaintiff  has  sup- 
ported the  children  of  the  marriage,  an  Im- 
plied contract  arose  In  favor  of  plaintiff 
against  the  defendant  to  reimburse  the  ex- 


penses incurred  thereby  by  the  plaintiff  after 
the  date  of  the  divorce.  The  contention -of 
the  defendant  is  that  the  law  does  not  im- 
ply an  obligation  on  the  part  of  the  defend- 
ant to  pay  the  plaintiff  for  her  support  and 
maintenance  of  the  minor  children  of  the 
marriage,  where  she  has  obtained  a  divorce 
from  him  and  has  in  the  decree  been  award- 
ed the  care  and  custody  of  such  children, 
and  the  decree  Is  silent  as  to  the  mainten- 
ance thereof;  that  the  right  of  the  parent 
to  the  services  of  the  children  and  the  ob- 
ligation of  maintenance  of  the  same,  de- 
volving upon  the  parent  are  reciprocal  rights 
and  obligations. 

As  this  case  presents  a  novel  and  Inter- 
esting question  for  this  court's  determina- 
tion, and  will,  no  doubt  be  of  Interest  to 
the  profession  at  large,  we  will  give  the 
proceedings  In  detail  as  presented  by  the 
record.  This  suit  is  brought  to  recover  the 
sum  of  $1,223.99  due  and  owing  from  the 
defendant  to  the  plaintiff :  (1)  For  that  the 
defendant  1b  the  father  of  two  Infant  chil- 
dren, Richard  Henry  Alvey  and  Mary  Vir- 
ginia Alvey,  and  as  such  father  is,  and  al- 
ways has  been,  liable  for  their  maintenance, 
support  and  education;  and  that  the  plain- 
tiff, Ida  M.  Hartwlg,  was  formerly  the  wife 
of  said  William  Alvey,  and  Is  the  mother 
of  said  children;  and  that  about  10  years 
ago  the  said  William  Alvey  wrongfully,  with- 
out Just  cause,  abandoned  the  plaintiff,  who 
was  then  his  wife,  and  abandoned  his  salt 
infant  children;  and  that  since  that  time 
he  has  utterly  failed  and  neglected  to  con- 
tribute anything  whatever  towards  the  sup- 
port of  bis  Infant  children,  though  requested 
so  to  do;  and  that  the  plaintiff  obtained  a 
divorce  from  the  said  William  Alvey  on  or 
about  the  4th  day  of  March.  1904,  the  said 
divorce  being  granted  by  the  circuit  court 
of  Baltimore  City,  the  proceedings  in  said 
cause  being  had  by  publication  against  the 
defendant  in  the  manner  provided  by  law, 
and  without  any  personal  service  of  sum- 
mons upon  the  said  defendant  the  said  de- 
fendant being  then  a  nonresident  of  the  state 
of  Maryland ;  and  that  the  said  circuit  court 
of  Baltimore  City  awarded  the  custody  of 
said  two  infant  children  to  the  plaintiff,  but 
that  said  court  was  without  Jurisdiction  at 
the  time  to  require  the  defendant  to  pay  for 
the  support  and  maintenance  of  said  Infant 
children;  and  that  the  plaintiff,  ever  since 
the  said  William  Alvey  abandoned  her,  has 
supported  said  children,  and  has  expended 
large  sums  of  money  for  their  maintenance 
and  education;  and  that  the  plaintiff  has 
demanded  payment  of  such  sums,  but  the 
defendant  has  refused  to  pay  the  same;  and 
that  the  defendant  is  fully  able  to  pay  for 
the  maintenance  and  support  of  said  chil- 
dren; and  that  the  defendant  Is  liable  to 
the  plaintiff  for  the  support  of  said  children 
during  all  of  said  time,  both  before  and  after 
said  decree  of  divorce;  and  that  the  amounts 
expended  by  the  plaintiff  were  for  necessa- 
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rles  reasonably  suited  to  the  needs  and  con- 
ditions of  said  children.  (2)  And  for  money 
payable  by  the  defendant  to  the  plaintiff 
for  money  paid  by  the  plaintiff  for  the  de- 
fendant at  bis  request  To  this  a  demurrer 
was  interposed,  which  was  overruled. 

The  defendant  then  filed  the  following 
pleas: 

"For  plea  to  the  first  count  of  the  plain- 
tiff's declaration,  the  defendant,  by  his  at- 
torneys, says:  That  in  and  by  the  petition 
or  bill  of  complaint,  filed  by  the  plaintiff  In 
the  circuit  court  of  Baltimore  City,  in  the 
cause  wherein  the  plaintiff  obtained  a  di- 
vorce from  the  defendant,  the  plaintiff  pray- 
ed that  the  plaintiff  be  divorced  a  vinculo 
matrimonii  from  the  defendant,  and  also 
that  the  plaintiff  have  the  guardianship  and 
custody  of  the  Infant  children  of  the  mar- 
riage between  the  plaintiff  and  defendant 
viz.,  Richard  H.  Alvey  and  Mary  Virginia 
Alvey:  and  thereafter  on  the  4th  day  of 
March,  1904,  the  circuit  court  of  Baltimore 
Olty  passed,  in  the  cause  wherein  the  said 
petition  or  bill  of  complaint  was  filed,  as 
aforesaid,  a  decree  In  the  words  following, 
to  wit:  This  cause  standing  ready  for  hear- 
ing, and  being  duly  submitted,  the  proceed- 
ings were  by  the  court  read  and  considered. 
It  Is  thereupon  this  4th  day  of  March,  A. 
D.  1904,  by  the  circuit  court  of  Baltimore 
City,  adjudged,  ordered,  and  decreed  that 
the  said  Ida  May  Alvey,  the  above-named 
complainant,  be,  and  she  Is  hereby,  divorced 
a  vinculo  matrimonii  from  the  defendant 
and  the  care  and  custody  of  the  infant  chil- 
dren, Richard  Henry  Alvey  and  Mary  Vir- 
ginia Alvey,  be  awarded  the  plaintiff.  And 
it  Is  further  ordered  that  the  defendant  pay 
the  costs  of  this  proceeding.'  And  the  plain- 
tiff has  not  expended  any  of  the  money, 
herein  sued  for,  for  maintenance  and  sup- 
port of  said  children  prior  to  the  4th  day  of 
March,  A.  D.  1904. 

"And  for  a  second  plea  to  the  first  count 
of  the  plaintiff's  declaration,  the  defendant, 
by  his  attorneys,  says:  That  In  the  cause 
filed  in  the  circuit  court  of  Baltimore  City, 
wherein  the  plaintiff  obtained  a  divorce  from 
the  defendant  an  set  forth  in  the  plaintiff's 
declaration,  the  plaintiff  filed  her  petition 
or  bill  of  complaint  In  the  words  following: 
(1)  That  on  the  3d  day  of  June,  1886,  she 
was  married  to  her  husband,  William  Alvey, 
in  the  city  of  Baltimore,  with  whom  she 
resided  In  the  cities  of  Washington  and 
Baltimore  until  the  18th  day  of  January, 
1897.  (2)  That  though  the  conduct  of  your 
oratrix  towards  her  husband,  the  said  Wil- 
liam Alvey,  has  always  been  kind,  affection- 
ate, and  above  reproach,  the  Bald  William 
Alvey  has  without  any  just  cause  or  reason 
abandoned  and  deserted  her,  and  has  not 
contributed  to  her  support,  or  to  the  support 
of  their  children,  and  that  such  abandon- 
ment has  continued  uninterruptedly  for  at 
least  three  years,  and  is  deliberate  and  final, 
and  the  separation  of  the  parties  beyond  any 


reasonable  expectation  of  reconciliation.  (3) 
That  she  had,  by  said  marriage,  two  chil- 
dren, both  of  whom  are  still  alive,  and  are 
Infants,  viz.,  Richard  Henry  Alvey,  age  14 
years,  and  Mary  Virginia  Alvey,  age  12 
years,  and  both  of  whom  are  living  with 
her.  (4)  That  she  has  lived  continuously  In 
Maryland  for  the  past  seven  years.  To  the 
end,  therefore  (1)  that  your  oratrix  may  be 
divorced  a  vinculo  matrimonii  from  the  said 
William  Alvey;  (2)  that  your  oratrix  may 
have  the  guardianship  and  custody  of  the 
Infant  children  of  said  marriage,  viz.,  the 
said  Richard  Henry  Alvey  and  Mary  Vir- 
ginia Alvey;  (3)  that  your  oratrix  may  have 
such  other  and  further  relief  as  her  case 
may  require — may  it  please  your  honor,  to 
grant  unto  your  oratrix  the  order  of  publica- 
tion, giving  notice  to  the  said  William  Alvey, 
who  Is  a  nonresident  of  this  state,  where- 
abouts unknown,  of  the  object  and  substance 
of  this  bill,  and  warning  him  to  appear  in 
this  court  at  some  certain  day  to  be  named 
therein,  and  answer  the  premises  and  abide 
by  and  perform  such  decree  as  may  be 
passed  therein.  And  thereafter  on  the  4th 
day  of  March,  1904,  the  said  circuit  court 
of  Baltimore  City  passed.  In  the  cause  where- 
in the  said  petition  or  bill  of  complaint  was 
filed,  ns  aforesaid,  by  the  plaintiff,  a  decree 
in  words  following,  to  wit:  [And  the  decree 
of  the  circuit  court  of  Baltimore  City  Is  re- 
peated]. 

"And  for  a  third  plea  to  the  first  count  of 
the  plaintiff's  declaration,  the  defendant  by 
his  attorneys,  says:  That  In  and  by  the  peti- 
tion or  bill  of  complaint  filed  by  the  plaintiff 
\n  the  circuit  court  of  Baltimore  City,  in  the 
cause  wherein  the  plaintiff  obtained  a  divorce 
from  the  defendant,  the  plaintiff  prayed  that 
the  plaintiff  be  divorced  a  vinculo  matrimonii 
from  the  defendant,  and  also  that  the  plaintiff 
have  the  guardianship  and  custody  of  the  in- 
fant children  of  the  marriage  between  the 
plaintiff  and  defendant  viz.,  Richard  H.  Al- 
vey and  Mary  Virginia  Alvey ;  and  thereafter 
on  the  4th  day  of  March,  1904,  the  circuit 
court  of  Baltimore  City  passed,  in  the  cause 
In  which  the  said  petition  or  bill  of  complaint 
of  the  plaintiff  was  filed  as  aforesaid,  a  de- 
cree divorcing  the  plaintiff  a  vinculo  matri- 
monii from  the  defendant  and  awarding  the 
care  and  custody  of  the  infant  children,  Rich- 
ard Henry  Alvey  and  Mary  Virginia  Alvey, 
to  the  plaintiff.  And  the  plaintiff  has  not  ex- 
pended any  of  the  money,  herein  sued  for,  for 
maintenance  and  support  of  said  children 
prior  to  the  4th  day  of  March,  1904." 

To  these  pleas  the  plaintiff  demurred,  and 
the  court  sustained  the  demurrer,  after  which 
the  defendant  filed  the  general  Issue  pleas, 
upon  which  Issue  was  Joined,  and  after  trial 
by  Jury,  and  a  verdict  for  $1,125,  and  Judg- 
ment on  verdict  for  $1,125,  the  defendant  ap- 
pealed to  this  court. 

The  record  presents  no  bills  of  exceptions, 
so  that  It  does  not  appear  from  this  record 
what  any  of  the  testimony  below  was,  and  w« 
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are  not  Informed  from  tbe  record  whether  the 
Judgment  was  rendered  on  matters  offered 
under  the  first  count,  the  legal  sufficiency  of 
which  is  attacked,  and  to  which  certain  spe- 
cial pleas  had  been  overruled,  or  under  the 
second  count,  the  sufficiency  of  which  was 
conceded.  The  purpose  of  the  appellant,  we 
presume,  In  presenting  his  case  In  this  man- 
ner, is  to  have  this  court  review  the  action 
of  the  lower  court  In  overruling  the  demurrer 
to  the  declaration,  and  sustaining  the  demur- 
rer to  the  special  pleas,  which  were  filed  only 
to  the  first  count  of  the  declaration.  Code 
Pub.  Gen.  Laws  1904,  art  5,  i  17,  provides 
as  follows :  "Nor  shall  any  Judgment  or  ver- 
dict be  reversed,  if  there  be  one  good  count 
in  the  declaration."  And,  again,  for  ought  we 
know,  the  Judgment  might  have  been  ren- 
dered by  reason  of  matters  offered  under  the 
second  count,  In  which  event  any  error  of  the 
lower  court,  In  reference  to  the  first  count  or 
the  pleas  thereto  would  be  without  prejudice 
to  tbe  defendant,  and  therefore  not  good 
ground  for  reversal.  Terry  v.  Bright,  4  Md. 
430;  Huffer  v.  Miller,  74  Md.  454,  22  Atl.  206. 
In  Terry  v.  Bright,  this  court  had  before  It 
for  review  the  sufficiency  of  the  pleadings  in 
an  action  of  slander.  The  declaration  consist- 
ed of  four  counts,  and  It  was  contended  that 
at  least  some  of  them  were  bad.  The  court 
held  that  the  first  count  was  good,  and  that 
therefore,  under  the  statute  cited,  It  was  not 
necessary  to  consider  the  other  counts.  In 
Huffer  v.  Miller,  the  court  says :  "We  do  not 
deem  it  necessary  to  discuss  the  question  of 
the  sufficiency  of  the  counts,  because  the  judg- 
ment below  would  not  be  reversed,  even  if 
they  were  defective.  The  third  count  in  the 
declaration  is  admitted  to  be  good,  and  a 
Judgment  will  not  be  reversed  for  any  defect 
In  form  or  substance  In  any  count  in  tbe  dec- 
laration, If  there  be  one  good  count."  In  the 
present  case,  if  the  demurrer  be  treated  as  to 
the  whole  declaration,  then  it  was  necessarily 
overruled,  because  of  the  one  good  count. 
Willing  v.  Bozman,  52  Md.  63;  Spencer  v. 
Trafford,  42  Md.  15;  Scott  v.  Leary,  34  Md. 
401.  The  court  overruled  the  defendant's  de- 
murrer to  the  first  count  in  plaintiff's  declara- 
tion, and  we  have  Just  shown,  even  if  wrong 
In  so  doing.  It  would  not  be  reversible  error, 
provided  there  was  one  good  count.  Surely, 
then,  an  error  In  sustaining  a  demurrer  to  a 
plea  to  that  one  count  Is  not  reversible.  We 
think  the  court  below  was  correct  in  Its  rul- 
ings both  in  overruling  the  defendant's  de- 
murrer to  the  plaintiff's  amended  declaration, 
and  sustaining  the  plaintiff's  demurrer  to  the 
defendant's  plea. 

As  the  duty  of  a  father  to  support  bis  mi- 
nor children  lies  at  the  root  of  the  controversy 
in  this  case,  we  will  examine  the  law  on  that 
question  first,  for  there  Is  a  difference  of  opin- 
ion in  the  courts  of  various  states  as  to  this. 
In  some  the  common  law  is  interpreted  as 
casting  the  burden  of  support  upon  tbe  par- 
ents equally,  and  some  casting  it  primarily 
upon  the  father,  and  only  secondarily  upon 


tbe  mother.  Chancellor  Johnson,  In  Thomp- 
son et  al.  v.  Dorsey  et  al.,  4  Md.  Ch.  151,  uses 
this  language:  "A  father  Is  bound  to  educate 
and  maintain  his  infant  children,  and,  if  an- 
other person  perform  this  natural  duty  for 
him  with  his  knowledge  and  consent,  the  fa- 
ther Is  liable  to  pay  a  reasonable  sum  to  such 
person."  Chancellor  Bland,  In  Addison  v. 
Bowie,  2  Bland,  619,  says :  "A  father  is  bound 
to  maintain  his  Infant  children,  if  able."  By 
Acts  1896,  p.  77,  c.  73,  and  Acts  1904,  p.  64,  c. 
44,  the  willful  neglect  to  provide  for  the  sup- 
port of  a  minor  child  Is  also  a  misdemeanor 
punishable  by  fine  and  Imprisonment  in  this 
state.  But  in  this  case  the  appellant  claims 
that,  even  If  that  be  the  law  in  Maryland — 
and  we -think  It  is  beyond  dispute — that  he 
(the  appellant)  Is  released  from  this  obliga- 
tion to  support  his  infant  child  for  the  reason 
that  his  wife  has  obtained  a  divorce  from  him 
and  has  been  granted  the  custody  of  said 
child.  Whatever  may  be  the  decisions  in  oth- 
er states,  and  while  there  are  undoubtedly 
conflicting  opinions,  we  cannot  give  our  as- 
sent to  the  position  taken  by  the  appellant  on 
this  point. 

Many  courts  of  high  authority  have  de- 
clared most  emphatically  that  It  is  the  duty 
of  the  father  to  provide  reasonably  for  the 
maintenance  of  his  minor  children,  and  that 
this  liability  is  In  no  wise  affected  by  the 
fact  that  the  custody  of  said  children  may 
have  been  taken  away  from  him  by  the  decree 
of  a  court  of  competent  Jurisdiction.  This 
primary  obligation  arises  not  alone  from  the 
husband's  common-law  right  to  his  wife's  es- 
tate, but  rather  from  his  natural  headship  of 
the  family,  and  upon  bis  being  by  nature  and 
the  present  constitution  of  society  the  bread- 
winner and  provider.  The  law  also  gives  him 
the  primary  right  to  his  children's  services 
and  earnings,  which  It  could  not  In  fairness 
do  If  the  mother  were  In  the  first  place  equal- 
ly bound  for  their  support  There  may  be, 
and  doubtless  are,  many  cases  where  the  right 
to  the  custody  and  services  of  the  children 
are  taken  away  from  the  father  because  of 
bis  misconduct  His  natural  right  to  this  cus- 
tody and  these  services  Is  forfeited  by  his 
misconduct,  and  surely,  If  his  misconduct 
works  a  forfeiture  of  his  rights  to  custody 
and  earnings,  he  ought  not  to  be  absolved 
from  his  natural  and  usual  duty  of  support- 
ing them.  To  allow  It  to  bring  about  any 
such  result  would  simply  be  allowing  the  fa- 
ther to  take  advantage  of  his  own  wrong,  for 
all  a  father  would  have  to  do  to  avoid  his 
natural  obligation  to  his  children  would  be  to 
desert  his  family,  conduct  himself  in  such  a 
way  as  to  show  that  he  Is  an  unfit  person  to 
have  the  custody  of  his  children,  and  then, 
when  on  account  of  his  own  wrongful  doings 
and  unfitness,  the  court  takes  the  custody  of 
the  children  away  from  him,  and  awards  it 
to  the  mother,  it  relieves  him  of  the  obliga- 
tion which  the  law  of  nature  and  the  law  of 
the  land  places  upon  him.  Chancellor  Kent 
says :    "Wants  and  weakness  of  children  ren- 
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der  it  necessary  that  some  person  maintain 
them,  and  the  voice  of  nature  has  pointed  out 
the  parent  as  the  most  fit  and  proper  person." 
In  Pretzlnger  v.  Pretzinger,  15  N.  E.  473,  45 
Ohio  St  452,  4  Am.  St  Rep.  542,  this  view 
Is  sustained.  In  that  case  the  wife  was  di- 
vorced from  her  husband  by  reason  of  his 
misconduct,  and  she  was  awarded  the  custody 
of  their  minor  child.  The  court  also  gave  her 
alimony  for  her  own  support,  but  in  the  de- 
cree for  divorce  made  no  allowance  for  the 
child's  maintenance.  For  several  years  after 
the  divorce  she  furnished  the  child  with 
board  and  clothing.  When  the  divorce  was 
granted,  the  father  was  insolvent  but  at  the 
time  of  the  trial  he  was  solvent  and  able  to 
support  the  child.  She  brought  an  action  at 
law  against  him,  and  the  Ohio  court  after 
a  fall  discussion,  held  that  by  the  plainest 
principles  of  Justice  she  was  entitled  to  recov- 
er. The  court  says :  "The  duty  of  the  father 
to  provide  reasonably  for  the  maintenance  of 
bis  minor  children,  If  he  be  of  ability,  Is  a 
principle  of  natural  law.  This  natural  duty 
1b  not  to  be  evaded  by  the  husband  so  con- 
ducting himself  as  to  render  it  necessary  to 
dissolve  the  bonds  of  matrimony  and  give  the 
mother  the  custody  and  care  of  the  infant 
offspring.  It  is  not  the  policy  of  the  law  to 
deprive  children  of  their  rights  on  account 
of  the  dissensions  of  their  parents,  to  which 
they  are  not  parties,  or  to  enable  the  father 
to  convert  his  own  misconduct  into  a  shield 
of  parental  liability." .  Further  on,  the  court 
says:  "There  is  evidently  no  satisfactory 
reason  for  changing  the  rule  of  liability  when, 
through  llltreatment  or  other  breach  of  mar- 
ital obligation,  the  husband  renders  it  nec- 
essary for  a  court  of  justice  to  divorce  the 
wife  and  commit  to  her  the  custody  of  her 
minor  children.  If,  under  such  circumstan- 
ces, upon  the  allowance  of  alimony  with 
custody  of  children,  the  court  omits  to  make 
sin  order  for  the  children's  maintenance,  the 
father's  natural  obligation  to  support  them  is 
of  none  the  less  force."  In  Gibson  v.  Gibson, 
51  Pac.  1042, 18  Wash.  489,  40  L.  R.  A.  587,  Is 
another  excellent  Illustration.  In  that  case 
It  was  argued,  because  the  decree  making  the 
award  contained  no  provision  that  the  hus- 
band shall  pay  for  their  support,  that  there- 
fore the  obligation  to  support  them  is  trans- 
ferred from  him  to  the  mother.  The  court 
nses  the  following  language:  "It  violates  our 
sense  of  Justice  to  allow  a  father  to  bring  bis 
own  wrongs  as  an  excuse  for  relieving  him- 
self from  an  obligation.  Presumably  the  cus- 
tody of  the  child  is  taken  from  him  because 
he  Is  not  worthy  of  Its  care  and  custody,  and 
this  doctrine,  in  effect  releases  from  an  obli- 
gation the  unworthy  parent  and  Imposes  an 
additional  burden  upon  the  worthy  one."  In 
Buckminster  v.  Buckminster,  38  Vt.  253,i 
where  a  divorce  had  been  granted,  it  was  held 
that  the  court  granting  the  divorce  had  au- 
thority later,  in  subsequent  proceeding,  to 
give  further  allowance  for  the  support  of  the 
minor  children.    The  court  said  that  the  de- 
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cree  giving  the  care  of  the  children  to  the 
mother  did  not  discharge  the  father  from  his 
natural  obligation  to  contribute  reasonably 
to  their  support  Again,  In  Plaster  v.  Plaster, 
47  111.  290,  the  same  rule  Is  laid  down,  and 
It  was  distinctly  held  that  the  decree  dissolv- 
ing the  marital  relation,  and  giving  custody 
of  the  children  to  the  mother  because  of  the 
unfitness  of  the  father,  did  not  Impair  the  ob- 
ligation of  the  father  to  support  the  children. 
Stanton  v.  Wlllson,  8  Day,  37,  56,  3  Am.  Dec. 
255 ;  Holt  v.  Holt  42  Ark.  495 ;  Conn  v.  Conn, 
57  Ind.  323.  We  may,  therefore,  we  think, 
take  It  as  well  settled  In  Maryland  that,  as 
to  third  persons,  and  as  between  husband  and 
wife,  the  father's  responsibility  Is  primary, 
and  the  mother's  secondary,  and  that  no  oth- 
er facts  or  circumstances  Intervening,  the 
mother  can  compel  the  father  to  provide  for 
his  children,  to  the  relief  of  herself. 

The  plaintiff  claims  that  as  the  divorce 
was  granted  upon  a  publication,  and  the  court 
had  no  right  or  power  to  decree  the  support 
of  the  children  in  personam  against  the  hus- 
band, hi  8  rights  are  precisely  the  same  as  if 
no  provision  had  been  made  for  the  custody 
of  the  children;  while  the  defendant  claims, 
first  that  the  plaintiff's  rights,  if  any,  must 
be  asserted  In  the  original  equity  proceed- 
ings, or  that  if  she  originally  had  any  remedy 
at  law,  she  Is  estopped  from  asserting  It  by 
reason  of  that  portion  of  the  decree  award- 
ing custody  to  the  mother.  Of  the  various 
cases  cited  by  the  plaintiff,  the  only  one  al- 
most precisely  like  the  one  at  bar  Is  Pretz- 
inger v.  Pretzinger,  supra,  recovery  at  law 
where  the  decree  awarded  the  custody  of  the 
children  to  the  wife,  but  these  are  based  upon 
the  doctrine  of  estoppel,  as  Husband  v.  Hus- 
band, 67  Ind.  583,  33  Am.  Rep.  107 ;  Ramsey 
v.  Ramsey,  121  Ind.  215,  23  N.  E.  69,  6  I*  R. 
A.  682;  Brown  v.  Smith,  33  Atl.  466,  19  R.  I. 
319,  30  L.  R  A.  680;  McNees  v.  McNees,  30  S. 
W.  207,  97  Ky.  152.  And  some  hold  that 
where  the  father  has  been  deprived  of  their 
custody  and  society,  without  fault  of  his  own, 
he  is  not  liable.  State  v.  Phillips,  39  AtL 
453, 1  Pen.  (Del.)  11 ;  Glynn  v.  Glynn,  48  AtL 
105,  94  Me.  465;  Foss  v.  Hartwell,  168  Mass. 
66,  46  N.  E.  411,  37  I/.  It  A.  589,  CO  Am.  St 
Rep.  366;  Finch  v.  Finch,  22  Conn.  411. 
While  several  of  the  cases  cited  by  the  de- 
fendant would  appear  to  give  color  to  the 
plaintiff's  right  to  recover.  Foss  v.  Hartwell, 
168  Mass.  66,  46  N.  E.  411,  37  L.  R.  A  589, 
60  Am.  St  Rep.  366;  Finch  v.  Finch,  22 
Conn.  411 ;  Fulton  v.  Fulton,  52  Ohio  St  229, 
39  N.  E.  729,  29  L.  R.  A.  678,  49  Am.  St  Rep. 
720;  Burrltt  v.  Burritt,  29  Barb.  (N.  Y.)  124; 
Zllley  v.  Dunwiddle.  74  N.  W.  126,  98  Wis. 
428,  40  L.  R.  A.  579,  67  Am.  St.  Rep.  820; 
Ramsey  v.  Ramsey,  121  Ind  215,  23  N.  E. 
69,  6  L.  R.  A.  682.  In  several  of  these  very 
cases  It  is  held  that  there  can  be  a  recovery 
at  law.  where  there  Is  no  estoppel,  and  where 
there  Is  either  an  express  or  implied  contract 
to  pay  for  support 

As  to  the  question  of  estoppel,  how  far 
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can  It  be  said  to  apply  to  this  case,  In  which 
It  is  alleged  there  has  been  no  personal  serv- 
ice upon  the  defendant  In  the  divorce  case? 
If  It  is  conceded  that  that  fact  makes  differ- 
ence, then  the  weight  of  authority  Is  against 
the  plaintiffs  contention.  As  we  view  It, 
If  the  defendant  had  been  summoned  in  the 
divorce  case,  It  would  be  clear  that  the  plain- 
tiff would  be  barred  in  the  case  at  bar.  Then 
the  question  naturally  arises:  Does  the  fact 
of  service  by  publication  make  any  differ- 
ence? This  is  not  left  for  us  to  answer,  but 
has  been  already  answered  by  our  predeces- 
sors in  Garner  v.  Garner,  56  Md.  127,  where 
this  court  held  that  no  decree  in  personam 
in  a  divorce  case,  where  notice  is  by  publica- 
tion, can  be  validly  passed.  It  follows, 
therefore,  that  the  plaintiff  could  not  have 
obtained  a  decree  against  her  husband  for 
the  support  of  the  children  in  the  original 
divorce  case.  Our  statute  gives  the  court 
power  to  decree  the  custody  of  the  children, 
and  also  to  decide  who  shall  maintain  them, 
these  separate  and  distinct  powers,  and  the 
decree  of  custody  and  guardianship  does 
not  carry  with  it  any  necessary  implica- 
tion of  support  The  doctrine  of  estoppel 
Is  that,  as  between  parties  to  an  action,  each 
is  bound  by  orders  or  decrees  passed  with 
reference  to  subject-matters  over  which  the 
court  had  Jurisdiction,  but,  because  the  court 
may  have  been  silent  on  some  subjects,  It  will 
not  be  presumed  to  have  gone  Into  them  all, 
and  intended  to  pass  judgment  on  points 
upon  which  it  was  silent,  and  especially 
would  this  be  true  where  the  decree  of  di- 
vorce was  based  upon  publication,  and  where 
the  court  which  granted  the  divorce  could 
not  by  any  possibility  have  had  Jurisdiction 
to  compel  the  father  to  make  an  allowance 
for  the  support  of  the  children.  Courts  do 
not  pass  decrees  merely  declaring  the  rights 
of  parties,  unless  the  court  Is  able  to  effectu- 
ally enforce  such  rights.  In  Mills  v.  Green, 
159  U.  a  653,  16  Sup.  Ct  132.  40  L.  Ed.  293, 
the  court  says:  "The  duty  of  this  court,  as 
of  every  other  Judicial  tribunal,  is  to  decide 
actual  controversies  by  a  judgment  which 
can  be  carried  Into  effect,  and  not  to  give 
opinions  upon  moot  questions  or  abstract 
propositions,  or  to  declare  principles  or  rules 
of  law  which  cannot  affect  the  matter  in  issue 
before  it"  Cook  v.  Cook,  56  Wis.  195,  14  N. 
W.  33,  43  Am.  Rep.  706.  In  Cook  v.  Cook, 
supra,  a  wife  sued  her  husband  in  Wiscon- 
sin for  divorce,  alimony,  and  allowance.  The 
defendant  set  up  as  a  defense  a  proceeding 
in  Michigan,  by  which  he  had  obtained  a 
divorce  from  his  wife.  It  was  argued  that, 
as  the  Michigan  decree  was  silent  on  the 
question  of  alimony  or  allowance,  the  wife 
was  thereby  barred  from  setting  up  such 
claims  in  any  subsequent  proceedings.  It 
was  replied  to  this,  however,  on  behalf  of  the 
wife,  that  the  decree  in  Michigan  was  grant- 
ed after  a  publication,  and  the  court  held 


that  under  such  circumstances  it  could  not 
constitute  a  bar,  and  used  substantially  the 
following  language  on  page  217  of  56  Wis. 
(14  N.  W.  33)i:  The  Michigan. judgment  Is 
silent  as  to  alimony  and  allowance.  It  was 
a  judgment  In  rem.  It  severed  the  marital 
relation,  but  made  no  allowance  for  support 
To  give  such  a  judgment  the  effect  of  barring 
the  wife  is  to  enlarge  its  provisions,  and 
to  incorporate  in  it  what  the  Michigan  court 
bad  no  power  to  adjudge.  The  decision  there- 
fore was  that  the  decree  had  no  effect  upon 
the  wife. 

If  the  circuit  court  of  Baltimore  City  had 
been  asked  to  adjudge  in  general  terms  that 
the  husband  was  liable  for  the  support  of 
the  children,  the  presiding  judge  would  cer- 
tainly have  said  that  this  would  be  a  mere 
idle  declaration  of  a  right  which  the  court 
was  powerless,  under  the  circumstances,  to 
enforce,  and  Its  silence  on  that  point  would 
only  be  Indicative  of  want  of  power,  and 
not  of  an  exercise  of  judgment.  The  real 
basis  for  the  doctrine  of  estoppel  in  sncb 
cases  Is  that  the  court  has  exercised  its 
discretionary  power,  and  no  other  court,  ex- 
cept upon  appeal,  can  change  that  discretion; 
but  where  it  is  manifest  that  It  has  not  ex- 
ercised any  discretion,  for  the  reason  that 
It  had  no  power  to  do  so,  the  same  conclu- 
sion will  not  follow.  In  the  many  cases  cited 
by  the  appellant  there  was  the  right  In  the 
court  to  pass  upon  the  question  of  support 
of  children,  If  the  wife  had  chosen  to  in- 
voke it;  whereas,  In  Maryland,  as  we  have 
shown  already  (Garner  v.  Garner,  supra), 
the  right  did  not  exist  In  the  divorce  case. 
The  answer  to  this  reasoning  is  that,  having 
chosen  her  forum,  the  plaintiff  was  bound 
by  its  decree  as  final,  and  that  as  she  was 
not  obliged  to  ask  for  a  divorce,  her  doing 
so  In  a  forum  incapable  of  giving  her  ade- 
quate relief  was  her  own  voluntary  act  by 
consequence  of  which  she  should  be  bound. 
We  cannot  assent  to  this  conclusion.  If  a 
husband  has  deserted  his  wife,  and  gone  to 
live  In  a  foreign  Jurisdiction,  she  may  be 
unable  to  follow  him,  or  be  Ignorant  of  his 
whereabouts,  or  she  may  have  no  rights  for 
some  years  in  a  foreign  forum  by  which 
time  a  husband  might  again  depart  In  the 
meantime  she  Is  entitled,  as  best  she  may,  to 
rid  herself  of  the  bond  of  marriage,  and  to 
have  the  children  protected  by  having  soma 
one  In  legal  control  of  them.  To  hold  that 
under  such  circumstances,  a  woman  Is  help- 
less, and  that  an  effort  to  protect  herself 
and  children  will  result  in  freeing  a  husband 
forever  from  legal  obligations  to  support  bis 
children,  would  be  putting  a  premium  upon 
wrong,  and  Is  unnecessary,  unwise,  and  not 
supported  by  authority. 

It  follows  from  what  we  have  said  that 
the  judgment  below  must  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellant above  and  below. 

««  An.  Rap.  70S. 
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OFFUTT  v.  OFFOTT. 
(Court  of  Appeals  of  Maryland.    June  24, 1907.) 

1.  Specific  Pebfobmance— Nature  of  Reme- 
dy—Discbetion  of  Court. 

Specific  performance  is  a  matter  of  sound 
judicial  discretion,  controlled  by  established 
principles  of  equity,  and  it  will  be  granted  or 
withheld  by  the  court  upon  a  consideration  of 
all  the  circumstances  of  each  particular  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  §§  17,  18.] 

2.  Same— Contracts  Enforceable— Certain- 
ty. 

In  order  to  warrant  the  specific  perform- 
ance of  a  contract,  it  must  be  definite,  certain, 
and  so  clearly  proven  as  to  satisfy  the  court 
that  it  constitutes  the  actual  agreement  between 
the  parties. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Big. 
vol.  44,  Specific  Performance,  8  61.] 

3.  Same— Marriage  Agreements. 

A  man  in  proposing  marriage  to  a  woman 
in  writing  made  ner  the  following  promise: 
"That  I  have  tolde  you  and  rote  to  you  you 
are  first  with  me  above  all  other  you  are  one 
that  my  honner  before  Cod  that  I  have  plege 
myself  to  take  care  of  and  support  as  long  as 
you  live."  They  were  married  in  consideration 
of  the  promise,  but  the  husband  died  without 
fulfilling  It  Held,  that  the  letter  containing 
the  offer  of  marriage  and  promise  was  evidence 
of  a  contract  sufficiently  certain  and  unam- 
biguous to  entitle  the  promisee  to  a  specific  per- 
formance of  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specifio  Performance,  g{  61,  190.] 

Appeal  from  Circuit  Court,  Montgomery 
County,  In  Equity;  John  C.  Motter  and 
James  B.  Henderson,  Judges. 

Bill  for  a  receiver  and  for  specific  per- 
formance by  Katberlne  Seager  Offutt  against 
Catherine  V.  Offutt.  From  a  decree  for  de- 
fendant, complainant  appeals.  Reversed  and 
remanded. 

Argued  before  BOYD,  SCHMTJCKER, 
PEARCE,   BURKE,  and   ROGERS,  JJ. 

Robert  B.  Peter,  for  appellant  Charles 
W.  Prettyman  and  Edward  0.  Peter,  for 
appellee. 

ROGERS,  J.  This  Is  an  appeal  from  a 
decree  of  tbe  circuit  court  for  Montgomery 
county  dismissing  the  appellant's  bill  of 
complaint 

The  record  discloses:  That  Luther  M. 
Offutt,  late  of  Montgomery  county,  a  widower 
without  children,  deported  this  life  on  the 
80th  day  of  November,  1904,  intestate,  leav- 
ing a  widow,  three  sisters,  and  several 
nephews  and  nieces,  all  of  whom  are  made 
parties  plaintiff  and  defendants  to  this  suit. 
That  in  June,  1890,  the  complainant  estab- 
lished a  school  In  Montgomery  county  near 
the  home  of  said  Luther  M.  Offutt  That 
soon  after  the  appellant  came  to  said  neigh- 
borhood tbe  said  Luther  M.  Offutt  began  to 
visit  ber.  Said  Offutt  then  being  62  and 
the  appellant  39  years  of  age.  That  after  a 
short  acquaintance  the  said  Luther  M.  Offutt 
asked  the  appellant  to  marry  him,  but  was 
refused.     That  be  continued  his  suit,  how- 


ever, while  she  remained  In  the  county,  and 
was  repeatedly  refused  by  her.  That  In 
November,  1891,  appellant  returned  to  Wash- 
ington. D.  0.,  and  from  that  time  until 
June,  1901,  tbe  said  Offutt  continued  to  visit 
appellant,  urging  her  to  marry  him,  offering 
as  an  Inducement  that  she  should  have  all 
he  possessed;  appellant  being  then  50  years 
of  age  and  said  Offutt  73.  That  at  that 
time  she  was  living  with  friends,  surround- 
ed by  all  the  comforts  of  city  life,  and  en- 
joying the  society  of  refined  and  cultivated 
persons,  to  which  she  had  been  accustomed 
all  of  her  life.  That  she  bad  enjoyed  rare 
opportunities  for  cultivating  her  mind,  hav- 
ing been  a  daughter  of  a  professor  of  modern 
languages  at  tbe  Naval  Academy  at  Annapo- 
lis, Md.,  and  having  taught  and  traveled  ex- 
tensively abroad.  That  said  Offutt  lived  on 
a  farm  In  a  sparsely  settled  community. 
That  the  appellant  well  knew  that,  if  she 
married  said  Offutt,  she  would  have  to  make 
many  sacrifices  for  his  sake,  and  exchange 
the  comforts  of  city  life  for  a  life  on  the 
farm,  with  few,  if  any,  of  the  conveniences 
to  wblcb  she  bad  been  accustomed,  but  the 
said  Offutt  persisted  In  his  declarations  of 
love  for  the  appellant,  and  promised  repeat- 
edly that  she  should  have  all  the  property 
he  owned.  That  he  valued  his  farm  at 
160,000,  which  would  be  hers  If  she  married 
him,  as  well  as  all  of  hlB  personal  property, 
amounting  In  the  aggregate  to  several  thou- 
sands. That  appellant,  after  consulting  with 
her  sister  in  regard  to  the  matter,  wrote 
a  letter  to  Offutt  as  coming  from  her  sister, 
suggested  that  his  offer  to  her  that  she  should 
have  all  of  his  property  should  be  submitted 
in  writing.  That  In  reply  to  said  letter 
the  said  Offutt  wrote  the  following  letter: 
"Montgomery  Co.  Md.  Great  Falls  June  25, 
1901.  My  dear  Darling  sweate  Intended 
wife  I  am  astonished  at  you  to  think  that 
you  have  so  littler  confidence  In  me  what 
I  have  told  you  and  rote  to  you  you  are 
first  with  me  above  all  others  you  are  one 
that  my  honner  before  God  that  I  have 
plege  myself  to  take  care  of  and  support 
as  long  as  you  live  and  no  one  else.  Who 
has  a  better  rite  to  It  then  you  what  Is  mine 
will  be  yours  and  what  Is  yours  will  be 
mine  You  will  be  as  myself  I  will  never 
turn  from  you  to  no  one  hoe  has  the  best 
rite  to  what  I  have  got  but  you  I  will  do 
ennythlng  that  Is  rite  for  you  I  want  you 
to  be  satisfied  and  contented  and  happy 
you  will  be  In  tbe  hands  of  one  that  care 
more  for  you  then  you  do  for  yourself  I 
will  do  ennythlng  that  you  want  me  to  do 
that  Is  rite  and  to  please  you  and  happy 
and  contented  and  I  will  fix  It  In  eny  whay 
that  will  please  you  and  I  dont  want  no  one 
else  to  have  It  but  yourself  dont  you  worry 
your  mind  about  that  we  will  fix  that  to 
suite  ous  both  whatever  way  way  that  you 
wantted  will  done  to  have  you  to  be  better 
than  enny  one  ells  that  you  are  today  with 
me  but  I  ant  with  you  you  dont  love  me  as 


Digitized  by 


Google 


IfdL) 


OPFUTT  y.  OFFUTT. 


139 


I  doe  you  I  am  slfflde  with  you  and  dont 
want  to  ask  enny  one  advice  when  I  please 
myself  I  dont  care  hoe  It  displeases  It  Is 
the  same  with  me  I  dont  askennyone  to  tell 
me  what  I  shall  doe  I  will  do  what  I  be- 
lieve Is  right  and.  when  I  am  rite  I  am 
sattifid  and  I  no  am  rite  I  always  please 
myself  first  and  others  come  next  I  dont 
ask  your  sister  or  eny  one  else  to  supporte 
yon  that  my  parte  to  care  of  I  have  all  the 
respect  for  your  sister  and  family  if  I 
dldent  I  woulde  have  for  yon  what  I  otten 
have  I  would  have  bin  to  see  you  but  for 
your  letter  you  rltte  to  me  on  the  12th  of 
June  that  yon  ment  possible  that  mustent 
rite  or  come  to  see  yon  till  you  rite  to  me 
I  was  in  Washington  two  or  times  but  I 
was  afraid  to  come  to  see  you  it  wasent  I 
dldent  want  to  come  to  see  see  you  and  I 
went  to  see  you  but  I  dldent  see  you  I 
thought  you  dldent  care  to  see  me  I  think 
this  ottobe  satisfactory  to  yon  I  would  like 
very  much  to  see  you  and  have  a  talk  with 
you  I  want  you  to  give  a  decided  answer 
in  your  letter  you  rite  as  I  am  bin  In 
dout  longer  nof  you  have  had  time  onof  to 
doe  what  you  intended  to  doe  one  way 
other  I  am  tired  of  long  answer  Good  by 
from  your  true  and  best  friend  on  earth 
that  you  have  if  you  nue  It  Luther  M. 
Offntt"  That  appellant  received  said  letter, 
addressed  in  her  own  handwriting,  and  post- 
marked Great  Falls,  June  26,  1901.  That 
appellant,  confiding  in  the  undertaking  and 
promise  of  said  Offutt  in  said  letter  contain- 
ed, married  said  Offutt  on  15th  October, 
1901.  That  a  month  and  five  days  after 
the  ceremony  of  marriage  was  performed, 
in  execution  of  the  promise  by  said  Offutt 
contained  in  said  letter,  they  decided  that 
said  Offutt  should  execute  a  will  devising 
and  bequeathing  all  of  his  estate  to  this 
appellant.  That  on  the  20th  day  of  Novem- 
ber, 1901,  said  Offutt  did  sign  said  will,  but 
It,  not  being  properly  attested,  was  refused 
probate  by  the  orphans'  court  of  Montgomery 
county  after  his  (Offutt's)  death.  That  the 
apprehensions  of  appellant  as  to  the  conse- 
quences of  the  change  of  her  condition  were 
well  founded.  That  added  to  her  many 
other  inconveniences,  soon  after  her  mar- 
riage, the  health  of  said  Offutt  became  very 
bad,  and  that  the  greater  part  of  her  mar- 
ried life  was  spent  nursing  said  Offntt 
through  a  long  and  serious  illness;  his  last 
sickness  being  of  nearly  15  months'  duration. 
That  said  Offutt  died  without  having  car- 
ried out  bis  promise  contained  in  his  letter 
of  June  25,  1901,  or  having  in  any  way  pro- 
vided for  this  appellant.  That  said  Offutt 
died  seised  and  possessed  of  certain  real 
estate,  subject  to  a  mortgage  of  $1,770,  and 
personalty  worth  $1,382.35  and  cash  $1,063.- 
68.  That  the  appellant  has  performed  all 
the  requirements  of  said  agreement  on  her 
part  to  be  performed,  and  that  heirs  of  said 
Luther  M.  Offutt  refuse  to  convey  said  prop- 
erty to  this  appellant,  and  that  the  adminis- 


trator refuses  to  perform  said  agreement, 
and  declares  he  will  not  recognize  or  carry 
out  said  contract  or  agreement  of  June  25, 
1901.  The  bill  then  prays  for  a  receiver, 
specific  performance,  and  general  relief,  and 
process  against  those  interested.  The  de- 
fendants answered,  making  a  general  deni- 
al, and  relied  upon  the  statute  of  frauds. 
There  is  testimony  tending  to  show,  we 
think  conclusively,  that  letter  of  June  25, 
1901,  was  written  by  said  Luther  M.  Offutt 
and  received  by  appellant  in  due  course  of 
mail.  There  Is  also  testimony  fixing  the 
value  of  the  real  estate  approximately  at 
$10,000  and  the  personalty  at  something  over 
$2,000.  There  Is  also  testimony  tending  to 
show  that  the  appellant  left  a  comfortable 
home  In  the  city  of  Washington  and  sur- 
roundings most  agreeable  and  pleasant  in 
their  nature. 

The  learned  court,  after  a  very  able  and 
exhaustive  review  of  the  facts  and  law,  as 
we  have  said,  dismissed  the  appellant's  bill, 
thus  denying  her  all  relief.  In  this  we 
think  the  court  erred.  We  entirely  agree 
with  the  learned  Judges  In  their  view  of  the 
law,  that,  when  a  verbal  contract  Is  made 
in  relation  to  or  upon  consideration  of  mar- 
riage, the  marriage  alone  is  not  a  part  per- 
formance- upon  which  to  decree  a  specific 
execution.  This  rule,  which  is  firmly  estab- 
lished, is  based  upon  the  express  language 
of  the  statute.  A  promise  made  in  anticipa- 
tion of  and  followed  by  the  marriage  is 
the  exact  case  contemplated  by  the  statute. 
It  is  plain  that  the  marriage  adds  nothing 
to  the  very  circumstances  described  by  the 
statutory  provision  which  makes  writing  es- 
sential. In  fact,  until  a  marriage  takes 
place,  there  is  no  binding  agreement  inde- 
pendent of  the  statute,  so  that  the  marriage 
Itself  Is  a  necessary  part  of  the  agreement 
made  upon  consideration  of  It,  which  the 
Legislature  has  said  must  be  In  writing. 
Crane  v.  Gough,  4  Md.  316;  Hunt  v.  Hunt, 
171  N.  T.  396,  64  N.  E.  159,  59  L.  R.  A. 
306;  Lloyd  v.  Fulton,  91  U.  S.  479,  23  L. 
Ed.  363;  McAnnulty  v.  McAnnnlty,  120  111. 
26,  11  N.  E.  397,  60  Am.  Rep.  552.  But 
we  cannot  agree  with  the  learned  court  be- 
low that  the  letter  of  June  25,  1901,  Is  so 
vague  and  indefinite  in  its  terms  that  the 
complainant  Is  entitled  to  no  relief.  On  the 
contrary,  we  think  Its  terms  are  a  definite 
and  specific  proposition,  and  an  acceptance 
on  the  part  of  the  plaintiff,  such  as  ought  to 
be  binding  In  a  court  of  equity.  We  recog- 
nize that  the  contract  must  be  definite  and 
certain  in  its  terms,  and  must  be  free,  not 
only  from  all  ambiguity,  but  likewise  from 
all  shade  or  color  of  ambiguity.  Dixon  v. 
Dixon,  92  Md.  438,  48  Atl.  152;  Horner  v. 
Woodland,  88  Md.  512,  41  Atl.  1079;  Waters 
v.  Howard,  8  Gill,  277.  Specific  performance 
Is  not  a  matter  of  right  in  the  litigant,  but 
It  Is  one  of  sound  Judicial  discretion  con- 
trolled by  established  principles  of  equity, 
and  It  will  be  granted  or  withheld  by  the 
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court  upon  a  consideration  of  all  the  cir- 
cumstances of  each  particular  case.  It  must 
be  so  clearly  proven  as  to  satisfy  the  court 
that  It  constitutes  the  actual  agreement  be- 
tween the  parties. 

Now,  let  us  examine  this  letter  of  June  25, 
1901,  by  this  test  By  whom  was  It  written? 
Every  item  of  evidence  in  the  record  tends  to 
show  that  It  was  written  by  Luther  M.  Offutt 
to  the  plaintiff.  The  handwriting  was  proved 
to  be  bis,  posted  from  Oreat  Falls,  his  post 
office,  received  by  the  plaintiff  in  due  course 
of  mall,  directed  In  the  handwriting  of  the 
plaintiff,  and  explained  why  she  directed  it, 
and,  as  the  court  below  remarked,  "Indeed,  it 
Is  doubtful  whether  any  one  else  could  or 
would  have  been  guilty  of  such  an  effusion." 
The  letter  was  In  the  possession  of  the  plain- 
tiff, filed  in  evidence  by  her,  and  is  In  perfect 
accord  with  the  declarations  and  Intentions 
of  the  deceased  to  the  plaintiff  for  11  years  or 
more,  and,  further,  there  Is  not  the  slightest 
evidence  In  this  case  that  plaintiff  procured 
this  letter  In  any  other  than  a  proper  manner. 
We  will  assume,  therefore,  that  this  letter  Is 
a  genuine  production  of  Luther  M.  Offutt,  and 
Is  properly  in  evidence  In  this  case,  and,  fur- 
ther, that  the  offer  and  promise  therein  con- 
tained must  be  construed  most  strongly  against 
the  proposer.  Does  It  furnish  evidence  of  a 
contract  that  is  definite  and  certain  In  Its 
terms,  and  that  Is  free  from  all  ambiguity? 
Here  is  a  suitor  of  11  years'  standing  re- 
quired to  put  his  proposal  In  writing,  and  at- 
tempts to  do  so,  and  his  marriage  to  the  lady 
to  be  the  reward,  and  this  solemn  promise  fol- 
lows: "That  I  have  tolde  you  and  rote  to 
you  you  are  first  with  me'  above  all  other  you 
are  one  that  my  honner  before  God  that  I 
have  plege  myself  to  take  care  of  and  sup- 
port as  long  as  you  live."  Is  this  definite? 
"I  have  plege  myself  to  take  care  of  and 
support  as  long  as  you  live."  Who  does  he 
promise  to  support?  Miss  Seager.  How 
long?  As  long  as  she  lives.  Why?  If  she 
will  marry  blm.  Does  she  marry  him?  She 
does.  Does  he  provide  for  her  support  as 
long  as  she  lives?  No.  Is  the  plaintiff  under 
this  state  of  facts  entitled  to  relief  in  a  court 
of  equity,  the  promisor  having  died  without 
in  any  manner  performing  his  promise?  We 
think  yes  upon  the  plainest  of  equity  and  jus- 
tice. 

In  Stllley  v.  Folger,  14  Ohio,  610,  the  court 
says:  "Indeed,  we  think  that  it  may  be  con- 
sidered as  well  settled  at  this  day  that  almost 
any  bona  fide  and  reasonable  agreement  made 
before  marriage  to  secure  the  wife  the  enjoy- 
ment either  of  her  own  separate  property  or  a 
portion  of  that  of  her  husband,  whether  dur- 
ing coverture  or  after  death,  will  be  carried 
Into  execution  In  a  court  of  chancery."  In  Mc- 
Nutt  V.  McNutt,  19  N.  E.  116, 116  Ind.  545,  2  L. 
R.  A  372,  It  is  said:  "Executory  agreements 
made  between  a  man  and  a  woman,  who  aft- 
erwards marry,  and  which  then  becomes  void 
at  the  common  law,  In  the  application  of  the 
conscientious  principles  of  equity  will  be  spe- 


cifically enforced  against  either  husband  or 
wife  at  the  suit  of  the  other."  This  doctrine 
is  fully  recognized  in  Phillips  v.  Phillips,  83 
Mich.  269,  47  N.  W.  110.  That  was  a  case  In 
which  a  man  of  66  years  and  a  woman  of  46 
agreed  before  marriage  to  execute  to  her  a 
deed  for  a  one-half  undivided  interest  in  95 
acres  of  land,  and  she  was  to  deed  back  to 
him  the  same  land,  with  a  life  interest  He 
performed  and  she  would  not  They  sepa- 
rated after  marriage,  and  he  filed  a  bill  to 
compel  performance  on  her  part  The  court 
granted  the  relief  prayed,  and  said,  while 
there  is  testimony  In  the  case  tending  to  show 
that  defendant  married  complainant  rather 
from  mercenary  motives  than  love  or  affec- 
tion, yet  there  Is  nothing  hi  the  record  to 
warrant  the  conclusion  that  his  intellect  or 
will  had  become  enfeebled  by  age,  or  that  the 
execution  of  the  deed  was  obtained  by  any  im- 
proper or  undue  influence.  Both  understood 
the  situation  fully.  They  had  known  each 
other  20  years.  The  terms  of  the  agreement 
were  discussed  frequently,  and  the  reasons 
stated  why  she  wanted  the  deed.  Both  un- 
derstood the  full  purpose  of  the  arrangement 
and  deliberately  made  It  He  fully  executed 
It  by  the  marriage  and  delivery  of  the  deed. 
She  violated  it  by  refusing  to  execute  the 
lease.  Neither  is  deserving  of  much  consid- 
eration. But  a  court  of  equity  has  done  all 
It  can  or  ought  to  do  when  It  shall  have  de- 
creed the  specific  performance  of  the  ante- 
nuptial contract  which  he  fully,  and  she  only 
partially,  performed.  In  Miller  v.  Goodwin,  8 
Gray  (Mass.)  542,  Judge  Metcalf  says:  "A 
marriage  between  parties,  who  have  previous- 
ly made  contracts  with  each  other,  which  are 
to  be  performed  presently,  or  during  the  mar- 
riage, the  marriage  releases  or  extinguishes 
such  contracts."  This  has  been  law  from  the 
time  of  Edward  IV.  Co.  Lit  264b ;  1  Bl.  Com. 
442.  Such  contracts,  however,  when  made  In 
contemplation  of  marriage,  and  respecting  the 
property  of  either  of  the  parties,  though  re- 
leased or  extinguished  at  law,  are  held  good 
In  equity,  and  will  be  enforced  by  a  court  of 
chancery  against  the  heirs  of  the  party  In  de- 
fault Holthan  v.  Ryland,  Nela.  Ch.  206;  Hay- 
mer  v.  Haymer,  2  Vent  843 ;  2  Vera.  480;  2 
Spence,  Eq.  Jur.  506,  661;  2  Story  on  Eq.  1370. 
In  Moore  v.  Allen,  26  Colo.  197,  57  Pac.  698, 
77  Am.  St  Rep.  255,  the  court  say:  "He  has 
failed  to  carry  out  his  agreement  but  by  his 
promise,  upon  which  she  relied,  she  has  been 
induced  to  enter  into  a  relation  from  which  she 
cannot  recede,  and  which  she  IB  powerless  to 
change.  The  result  of  his  deception  and  arti- 
fice is  such  a  fraud  upon  plaintiff  In  error 
and  has  placed  her  In  such  a  situation  that 
the  promise  to  convey  Is  taken  out  of  the  stat- 
ute, or,  perhaps,  more  accurately  speaking 
equity  will  not  permit  It  to  shield  such  a 
fraud."  Green  v.  Green,  34  Kan.  740, 10  Pac. 
156,  55  Am.  Rep.  256 ;  Peek  v.  Peek,  19  Pac 
227,  77  Cal.  106,  1  L  R.  A.  185,  11  Am.  St 
Rep.  244;  Glass  v.  Hulbert  102  Mass.  24,  3 
Am.  Rep.  418.    In  Jacobus'  Ex'rs  v.  Jaco- 


Digitized  by 


Google 


m<l: 


SUNDERLAND  r.  COWAN. 


141 


bus,  20  N.  J.  Eq.  54,  where  a  "good  and  suffi- 
cient support"  bad  been  reserved,  the  court 
say  must  be  construed  to  mean  sucb  as -is 
proper  for  a  mother  and  the  head  of  a  family, 
with  the  fortune  and  rank  of  her  husband 
and  his  children.  And  again,  In  Chubb  v. 
Peckham,  13  N.  J.  Eq.  207,  It  Is  said:  "But, 
having  been  entered  into  voluntarily  and  In 
good  faith,  the  parents  are  entitled  to  their 
support  at  the  hands  of  the  grantees,  so  long 
as  the  avails  of  the  property  conveyed  or  the 
means  of  the  children  will  suffice  for  that  pur- 
pose. There  must  be  a  decree  for  specific  per- 
formance and  a  reference  to  a  master  to  as- 
certain and  report  what  would  be  a  suitable 
provision,  weekly  or  otherwise,  for  the  com- 
fortable support  and  maintenance  of  the  com- 
plainant, and  also  of  his  wife,  according  to 
the  terms  and  provisions  of  the  contract" 
And  in  Clancy  v.  Flusky,  18T  111.  609,  68  N. 
E.  594,  52  L.  R.  A.  227,  the  same  doctrine  is 
held,  as  also  in  Tilton  v.  THton,  9  N.  H.  385. 
In  Thompson  v.  Stevens,  Tl  Pa.  169 :  "If  the 
[plaintiff]  would  stay  with  him  [testator]  as 
long  as  she  lived,  he  would  provide  and  give 
her  full  and  plenty  after  he  was  gone,  so  that 
she  need  not  to  work."  Now,  certainly  here 
Is  a  measure  by  which  the  amount  can  be  as- 
certained, and  which  brings  the  case  within 
the  rule  of  certainty  to  a  common  Intent. 
Consideration  being  had  of  the  condition  in 
life  of  the  plaintiff,  what  annuity  would 
place  her  in  such  circumstances  that  she  need 
not  work?" 

But  we  are  not  without  authority  in  our 
own  state.  In  Donnelly  v.  Bdelen,  40  Md. 
117,  where  the  testator  had  by  his  will  pro- 
vided for  bis  daughters  a  home  during  their 
single  lives  on  the  farm  devised  to  his  son 
together  with  a  reasonable  and  moderate  sup- 
port therefrom,  Judge  Alvey,  delivering  the 
opinion  of  this  court,  says:  "And  without  en- 
tering at  all  into  an  investigation  as  to  what 
would  be  a  fair  compensation  for  the  loss  of 
the  home  on  the  farm,  simply  as  a  local  habi- 
tation or  place  of  residence,  the  proof  Is  abun- 
dant to  show  that  the  amounts  decreed  to  be 
paid  to  the  several  complainants  are  entirely 
Inadequate  to  afford  even  a  reasonable  and 
moderate  supply  of  food  and  clothing,  re- 
gard being  had,  In  making  the  estimate  not 
only  to  the  value  and  yield  of  the  estate  de- 
vised, but  to  the  condition  and  habits  in  life 
of  the  testator,  and  of  bis  children,  for  whom 
the  provision  is  made" — and  that  the  whole 
net  income  of  the  farm  may  be  required  to 
furnish  this  reasonable  and  moderate  support 
can  make  no  difference.  Neither  the  devisee, 
nor  the  defendant  claiming  under  him,  could 
or  can  rightfully  appropriate  any  part  of  the 
net  income  from  the  farm  until  the  reason- 
able and  moderate  support  of  the  single 
daughters  of  the  testator  be  supplied.  And, 
if  the  net  Income  from  the  farm  be  insuffi- 
cient for  this  purpose,  it  is  alike  the  misfor- 
tune of  the  complainants  and  the  defendants, 
and  refers  to  Tolson  v.  Tolson,  8  Gill,  376,  and 
Willett  t.  Carroll,  18  Md.  459.    So  tbat  we 


are  of  opinion  that  the  decree  of  the  lower 
court  must  be  reversed,  and  the  canse  re- 
manded. That  the  proceedings  may  be  re- 
ferred to  the  auditor  to  ascertain  from  such 
testimony  as  may  be  produced  before  him 
what  will  be  a  proper  sum  to  be  allowed  the 
complainant  below  for  her  support,  regard  be- 
ing had,  In  making  the  estimate,  not  only  to 
the  value  and  yield  of  the  estate  of  the  de- 
cedent Luther  M.  Offutt,  but  to  the  condition 
and  habits  In  life  of  Luther  M.  Offutt  and 
his  wife  for  whom  the  provision  Is  made. 

It  follows  from  what  we  have  said  that  the 
decree  of  the  lower  court  must  be  reversed, 
with  costs  to  the  appellant  .above  and  below. 

Decree  reversed,  and  cause  remanded,  that 
proceedings  may  be  taken  in  conformity  with 
the  views  herein  expressed. 


(106  Md.  456) 
SUNDERLAND  v.  COWAN. 
(Court  of  Appeals  of  Maryland.    June  24,  1907.) 

1.  Tbial— Direction  of  Vebdict. 

In  determining  whether  the  court  erred  in 
directing  a  verdict  for  the  defendant,  the  ques- 
tion ia  whether,  assuming  all  the  evidence  of- 
fered by  the  plaintiff  to  be  true,  and  adding 
every  inference  which  may  be  fairly  drawn 
therefrom,  it  was  sufficient  to  warrant  the  jury 
in  the  exercise  of  a  reasonable  intelligence  in 
finding  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  g  383.] 

2.  Bills  and  Notes— Action— Evidence. 

In  a  suit  on  a  note,  evidence  examined,  and 
held  sufficient  to  take  the  case  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §5  1862-1894.] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Charles  E.  Phelps,  Judge. 

Action  by  John  O.  Sunderland  against  John 
Cowan.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  BOYD,  PEARCE,  BURKE, 
SCHMUCKER,  and  ROGERS,  JJ. 

Charles  F.  Stein,  for  appellant  John  R. 
Richardson,  for  appellee. 

ROGERS,  J.  This  is  an  appeal  from  the 
superior  court  of  Baltimore  City.  The  appel- 
lee, John  Cowan,  gave  bis  promissory  note 
for  $1,500  to  Albert  J.  Hoskins  as  balance  due 
him  on  3,810  shares  of  the  American  Graphite 
Company,  dated  March  20,  1902,  payable  12 
months  after  date,  providing,  however,  that 
at  the  expiration  of  12  months  from  date 
the  said  stock  must  be  marketable  at  50  cents 
per  share  at  least  otherwise  this  note  Is 
null  and  void  and  not  collectible.  Hoskins, 
for  value,  first  Indorsed  and  then  assigned 
the  note  to  the  appellant  The  note  not  be- 
ing paid  when  due,  the  appellant  brought 
suit  thereon  against  Cowan.  The  narr.  con- 
tained the  usual  common  counts  and  also 
counts  5,  6,  7,  8,  and  9  on  the  contract 
in  writing,  to  which  the  defendant  filed  the 
pleas  never  promised  as  alleged,  and  was 
never  indebted  as  alleged.     The  case  was 
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tried  before  the  court  and  a  Jury.  At  the 
close  of  the  plaintiff's  case,  under  Instruc- 
tions from  the  court,  the  Jury  rendered  a 
verdict  for  the  defendant,  from  which  this 
appeal  is  taken. 

And  we  are  called  upon  to  review  the 
action  of  the  court  in  granting  the  defend- 
ant's prayer  and  thus  taking  the  case  from 
the  Jury.  The  prayer  Is  in  these  words: 
"The  defendant  prays  the  court  to  instruct 
the  Jury  that  there  is  no  evidence  in  this 
case  legally  sufficient  to  entitle  the  plaintiff 
to  recover,  and  their  verdict  must  be  for 
the  defendant."  Whenever  evidence  Is  so  In- 
conclusive that  no  well-constituted  mind  can 
infer  from  it  the  fact  which  it  is  offered  to 
establish,  it  becomes  the  duty  of  the  court, 
when  requested,  to  instruct  the  Jury  that 
the  evidence  is  insufficient  to  Justify  their 
finding  the  fact  attempted  to  be  proved. 
Brady  v.  Con.  Gas  Co.,  85  Md.  641,  37  AtL 
2G3;  Tyson  v.  Tyson,  37  Md.  581.  So  we 
must  turn  to  the  record  to  learn  what  evi- 
dence the  plaintiff  did  offer  to  sustain  his 
contention.  We  will  observe  that,  the  note 
being  nonnegotlable,  the  title  thereto  could 
only  pass  by  a  written  assignment,  and 
that  preliminary  being  complied  with,  the 
assignee  could  sue  in  his  own  name.  Bank 
v.  Green,  67  Md.  606;  Code  Pub.  Gen.  Laws 
1904,  art  8,  i  1.  The  note  is  in  these  words : 
"Baltimore,  Md.,  March  20th,  1902.  $1500.00. 
Twelve  months  after  date  I  promise  to  pay  to 
Albert  X  Hosklns  or  order  fifteen  hundred 
dollars  as  balance  due  him  on  thirty  eight 
hundred  and  ten  shares  of .  stock  in  the 
American  Graphite  Company,  providing  how- 
ever that  at  the  expiration  of  twelve  months 
from  above  date,  the  said  stock  must  be 
marketable  at  fifty  cents  per  share  at  least, 
otherwise  this  note  Is  null  and  void  and 
not  collectible.  John  Cowan."  Indorsed: 
'March  22nd,  1902.  Pay  to  the  order  of 
John  C.  Sunderland.  Albert  J.  Hosklns." 
"Whereas,  John  Cowan  on  March  20,  1902, 
made  and  passed  to  me  his  promissory  note 
or  promise  to  pay  reads  as  follows:  'Balto., 
Md.,  Mar.  20,  1902.  Twelve  months  after 
date  I  promise  to  pay  to  Albert  J.  Hosklns 
or  order,  fifteen  hundred  dollars,  as  balance 
due  him  on  thirty-eight  hundred  and  ten 
shares  of  stock  in  the  American  Graphite 
Company,  providing,  however,  that  at  the 
expiration  of  twelve  months  from  above  date, 
the  said  stock  must  be  marketable  at  fifty 
cents  per  share  at  least,  otherwise  this  note 
is  null  and  void  and  not  collectible.  John 
Cowan.'  And  whereas,  on  the  22d  day  of 
March,  1902,  I,  Albert  J.  Hosklns,  Intended 
to  transfer  all  of  my  right,  title,  and  Interest 
in  and  to  said  promissory  note,  contract  to 
pay  or  instrument  of  writing,  by  indorse- 
ment on  the  back  thereof  to  John  C.  Sunder- 
land. And  whereas,  such  Indorsement  has 
not  been  deemed  sufficient:  Now  therefore 
witnessetb:  That  I,  Albert  J.  Hosklns,  In 
consideration  of  the  premises  and  of  the  sum 
of  one  dollar,  and  other  valuable  eonsidera- 


{  tlons,  do  hereby  transfer  and  assign  to  John 
C.  Sunderland,  all  my  right,  title  and  Interest, 
both  in  law  and  in  equity,  in  and  to  the 
above  promissory  note,  or  contract  to  pay. 
Witness  my  hand  and  seal  this  5th  day  of 
September  in  the  year  1903.  Albert  J.  Hos- 
klns. [Seal.]"  The  plaintiff  then  proved 
by  the  maker,  John  Cowan,  that  be  signed 
the  note  in  question.  The  plaintiff  then 
proved  by  John  C.  Sunderland,  plaintiff  in 
this  case:  That  the  signature  to  the  assign- 
ment was  the  signature  of  Albert  J.  Hosklns. 
That  the  note  was  given  to  him,  John  C. 
Sunderland,  by  Albert  J.  Hosklns  for  money 
loaned  him,  Hosklns,  In  October,  1891.  That 
on  several  occasions  he  demanded  payment  of 
his  note,  and  the  result  was  nothing.  That 
he  is  still  the  owner  of  some  of  the  stock  of 
the  graphite  company  named  in  the  note. 
John  C.  Sunderland  was  then  asked  whether 
on  or  about  20th  of  March,  1903,  he  had 
had  any  conversation  with  John  Cowan  con- 
cerning the  payment  of  this  note  or  concern- 
ing the  delivery  of  any  stock  to  him.  An- 
swer: "I  made  demand  on  Mr.  Cowan  for 
payment  of  the  note,  and  he  had  no  money r 
and  I  offered  to  take  the  stock  In  payment, 
and  he  refused  to  do  It"  Tnat  this  conversa- 
tion was  about  May  20,  1903,  along  about 
1st  of  May  or  April,  1903.  Witness  further 
stated  be  bad  sold  some  of  the  same  stock  in 
1901  for  $10  per  share  to  Chas.  Lantz  and 
to  John  Lantz  for  $5  per  share ;  that  he  was 
familiar  with  the  mine  of  the  graphite  com- 
pany itself,  and  the  officers  and  directors,  and 
their  business  and  the  stock.  He  was  then 
asked:  "State  whether  or  not  in  your  opin- 
ion, that  stock  could  have  been  sold  for  50 
cents  at  least  per  share,  in  or  about  March 
20,  1903."  Answer:  "It  certainly  could." 
On  cross-examination  the  witness  said  he 
got  the  note  from  Hosklns  for  a  loan  of 
$1,100  in  1901.  Charles  Lantz  gave  the  fol- 
lowing testimony :  That  he  owned  200  shares- 
of  stock  in  the  American  Graphite  Company. 
That  in  addition  to  owning  stock,  he  was 
one  of  the  directors  of  the  American  Graphite 
Company  up  to  Its  last  meeting,  although 
he  knew  of  no  meeting,  and  Is  to  a  certain 
extent  familiar  with  Its  affairs.  He  was 
then  asked:  "Will  you  state  whether  or  not 
on  or  about  March  20,  1903,  If  a  reasonable 
effort  had  been  made,  the  American  Graphite 
Company's  stock  could  have  been  sold  at 
50  cents  per  share  at  least?"  To  which  ques- 
tion, after  objection  by  defendant  and  over- 
ruled by  the  court  the  witness  answered: 
"I  certainly  do."  He  further  testified  that 
between  April,  1902,  and  March  20,  1903,  the- 
value  of  the  stock  was  at  a  standstill  to  the 
best  of  his  knowledge.  Plaintiff  was  re- 
called, and  testified  that  Hosklns  owed  him. 
$1,100,  in  consideration  of  which  he  assigned 
the  note  sued  on  by  the  plaintiff.  The  plain- 
tiff and  Charles  Lantz  each  swore  without 
contradiction  that  on  March  20,  1903,  the 
stock  could  have  been  sold  for  at  least  50' 
cents  per  share.    This  evidence  must  be  as- 
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sumed  to  be  true,  and,  If  true,  the  record  con- 
tains sufficient  evidence  to  go  to  the  jury. 
We  do  not  propose  to  review  the  many  cases 
in  which  the  question  as  to  the  legal  suffi- 
ciency of  evidence  has  been  considered  by  this 
court 

The  question,  then,  in  this  case  is  whether, 
assuming  all  the  evidence  offered  by  the 
plaintiff  to  be  true  and  adding  thereto  every 
Inference  which  may  be  fairly  and  leglti-- 
mately  drawn  therefrom,  It  was  sufficient 
to  warrant  the  Jury  In  the  exercise  of  a 
reasonable  Intelligence  to  find  on  the  issue 
in  favor  of  the  plaintiff.  It  has  been  set- 
tled by  repeated  decisions  of  this  court  that 
the  legal  sufficiency  of  evidence  Is  a  question 
of  law  of  which  the  court  are  the  exclusive 
judges,  and,  whenever  it  is  so  slight  or  incon- 
clusive that  no  rational  well-constructed 
mind  can  Infer  from  it  the  fact  which  it  Is 
offered  to  establish,  It  Is  the  duty  of  the 
court,  when  applied  to  for  that  purpose,  to 
Instruct  the  Jury  that  there  Is  no  evidence 
before  them  to  warrant  their  finding  the 
fact  thus  attempted  to  be  proved.  The  evi- 
dence before  us  is  In  our  Judgment  sufficient 
to  have  warranted  the  Jury  in  finding  for  the 
plaintiff  the  facts  thus  attempted  to  be 
proved,  and  we  do  not  deem  It  necessary  or 
Important  to  protract  this  opinion  by  an  ex- 
tended analysis  of  it  It  suffices  to  say  that 
in  our  Judgment  the  Jury  could  have  found 
the  alleged  facts  without  indulging  in  mere 
speculation  and  conjecture.  The  want  of  evi- 
dence must  be  clear  and  obvious,  In  order  to 
justify  the  court  in  directing,  at  the  close  of 
the  plaintiff's  case,  a  verdict  in  favor  of  the 
defendant 

It  follows  that  the  Judgment  below  must  be 
reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellant  above  and  below. 

(102  Me.  4MJ 

DONNELL  v.  HODSDON. 

(Supreme  Judicial  Court  of  Maine.    Feb.  19, 

190T.) 

1.  Review— Whew  Wmt  Gbantbd— Gbotjndb. 

A  petition  for  a  review  of  a  civil  action  is 
a  statutory  remedy,  to  be  granted  only  "in  the 
special  cases"  named  in  the  statute.  Rev.  St 
1908,  c  91,  i  i. 

(Eft.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Review,  H  1-5.  16J 

2.  Same— Grounds. 

Under  clause  7  of  the  statute,  the  petition 
must  allege  and  prove  to  the  satisfaction  of  the 
court  at  nisi  prius  three  propositions:  (1)  That 
justice  has  not  been  done ;  (2)  that  the,  con- 
sequent injustice  was  through  fraud,  accident, 
mistake,  or  misfortune ;  arfd  (3)  that  a  further 
hearing  would  be  just  and  equitable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
voL  42,  Review,  §§  8,  16.] 

3.  Sake—  Negligence  of  Attorney. 

A  ruling  that  the  negligence  of  his  attorney 

entitles  the  petitioner  to  a  review  is  erroneous. 

It  ignores  the  other  requisites  of  the  statute. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 

toI.  42.  Review,  §§  8,  16.] 

(Official.) 


Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Petition  of  Emma  M.  Donnell  against 
E.  Y.  Hodsdon  for  a  writ  of  review.  Find- 
ings for  petitioner,  and  defendant  excepts. 
Exceptions  sustained. 

The  bill  of  exceptions  states  the  case  as 
follows: 

"This  Is  a  petition  for  review,  in  which 
the  petitioner  prays  to  have  a  review  of  a 
certain  civil  action  commenced  against  her 
In  the  municipal  court  for  the  city  of  Au- 
burn, In  said  county,  by  E.  Y.  Hodsdon,  and 
entered  at  the  May  term,  1906,  in  said  court 
In  which  action  the  petitioner  was  defaulted 
on  the  28th  day  of  May,  A.  D.  1906.  The 
presiding  justice,  after  hearing  the  evidence, 
found  as  a  matter  of  fact  that  the  writ  In 
the  original  action  was  properly  served,  that 
the  petitioner  herein  procured  the  services 
of  an  attorney,  and  that  such  attorney  prop- 
erly entered  his  appearance  In  court,  that 
the  action  was  properly  assigned  for  trial, 
and  the  attorney  for  the  petitioner  had 
actual  notice  of  the  date  set  for  such  trial. 
The  presiding  Justice  also  found  as  a  mat- 
ter of  fact  that  a  default  In  said  case  was 
entered  after  notice  to  said  attorney  and 
with  his  knowledge,  and  that  the  failure 
to  defend  occurred  through  the  negligence 
and  fault  of  the  attorney  for  the  petitioner, 
and  ruled  that  failure  of  the  attorney  for 
said  petitioner  to  do  his  duty  was  not  neg- 
ligence on  the  part  of  the  petitioner,  but  was 
such  accident  mistake  or  misfortune  on  her 
part  as  would  entitle  her  to  a  review."  To 
all  these  rulings  the  defendant  excepted. 

Argued  before  EMERY,  C.  J.,  and 
WHITEHOUSB,  SAVAGE,  POWERS,  and 
SPEAR,  JJ. 

Arthur  L.  Bennett  for  plaintiff.  S.  Mer- 
rltt  Farnum,  Jr.,  for  defendant 

EMERY,  0.  J.  A  petition  for  a  review  of 
a  civil  action  is  a  statutory  remedy,  to  be 
granted  only  "In  the  special  cases"  named 
In  the  statute.  Rev.  St  1903,  c.  91,  g  1. 
The  only  "special  case"  invoked  in  this  peti- 
tion is  that  stated  in  clause  No.  7  of  the  stat- 
ute, which  clause  provides  that  "a  review 
may  be  granted  In  any  case  where  It  appears 
that  through  fraud,  accident  mistake  or 
misfortune  justice  has  not  been  done  and 
that  a  further  hearing  would  be  just  and 
equitable."  At  the  hearing  upon  this  peti- 
tion the  presiding  Justice  found  as  a  fact 
that  the  petitioner's  attorney,  who  had  ap- 
peared for  her  in  the  action  sought  to  be 
reviewed,  failed  through  negligence  to  noti- 
fy her  of  the  day  set  for  the  trial  of  the 
action,  and  hence  she  did  not  appear  for 
trial  and  so  was  defaulted.  The  presiding 
justice  ruled  that  this  negligence  of  her  at- 
torney "was  such  accident  mistake,  or  mis- 
fortune on  her  part  as  would  entitle  her  to 
a  review."  No  other  facts  appear  to  have 
been  shown  as  cause  for  a  review,  and  hence 
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the  ruling  was  practically  that  nothing  else 
was  necessary  to  he  shown,  as  that  fact  was 
enough  to  entitle  the  petitioner  to  a  review. 

We  think  the  ruling  was  wrong.  It  ig- 
nored other  statutory  requisites  to  the  grant- 
ing of  a  review  on  this  petition.  Under 
clause  7,  upon  which  this  petition  Is  based, 
the  petitioner  is  not  entitled  to  a  review  un- 
less he  proves  to  the  satisfaction  of  the 
court  at  nisi  prlus  three  propositions:  (1) 
That  Justice  has  not  been  done;  (2)  that  the 
consequent  injustice  was  through  fraud,  ac- 
cident, mistake,  or  misfortune;  and  (3)  that 
a  further  hearing  would  be  Just  and  equi- 
table. If  the  presiding  Justice  is  satisfied 
of  all  these  and  grants  the  petition  or  is 
not  satisfied  of  some  one  of  them  and  denies 
the  petition,  his  decision  is  final  and  not  sub- 
ject to  review  upon  exceptions.  Where, 
however,  as  here,  the  presiding  Justice  rules 
In  effect  that  it  Is  enough  to  show  the  neg- 
ligent omission  of  the  attorney  to  notify 
the  client  of  the  day  set  for  trial — that  he, 
the  presiding  Justice,  need  not  be  satisfied 
of  anything  else — such  ruling  Is  subject  to 
exception,  and  for  the  reasons  above  stated 
is  erroneous.  It  grants  a  review  although 
there  may  not  be  any  defense  to  the  action, 
and  although  a  further  hearing  would  not 
be  Just  nor  equitable.  It  was  declared  In 
Stillman  v.  Donovan,  170  Mass.  800,  49  N. 
B.  628,  that  such  negligence  was  not  suffi- 
cient cause  for  a  review. 

Exceptions  sustained. 

(102  Me.  414) 

BAKER  v.  WEBBER  et  al. 

(Supreme  Judicial  Court  of  Maine.     Feb.  18, 
1907.) 

1.  Taxation— Assessment— Tax  Sales— For- 
feitures. 

When  a  forfeiture  of  land  is  sought  for 
nonpayment  of  taxes  assessed  thereon,  it  must 
appear  that  there  has  been  strict  compliance 
with  the  essential  provisions  of  the  statute  upon 
which  the  alleged  tax  title  is  founded.  ''To 
prevent  forfeiture,  strict  constructions  are  not 
unreasonable." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  1470.] 

2.  Same— Record  of  Assessment. 

When  a  forfeiture  of  land  is  claimed  for 
nonpayment  of  taxes  assessed  thereon,  it  must 
appear  that  the  assessors  made  a  proper  record 
of  the  assessment  of  the  tax,  or  committed  to 
the  collector  a  list  of  assessments  comprising 
an  assessment  of  a  tax  upon  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  19  675,  076.] 

3.  Recobds— Amendment  bt  Town  Clebk. 

Without  statutory  authority,  one  who  was 
formerly  a  town  clerk,  but  who  is  no  longer  in 
office,  cannot  amend  a  town  record  made  by  him 
when  clerk. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Records,  f  9.] 

4.  Same. 

Bev.  St.  c.  4,  |  10,  providing  that  "when 
omissions  or  errors  exist  in  the  records  or  tax 
lists  of  a  town  or  school  district,  or  in  returns 
of  warrants  for  meetings  thereof,  they  shall 
be  amended,  on  oath,  according  to  the  fact,  while 


in  or  after  he  ceases  to  be  In  office,  by  the 
officer  whose  duty  it  was  to  make  them  correct- 
ly," is  limited  to  amendments  made  under  the 
sanction  of  an  oath. 

5.  Same— Tax  Sale— Validity. 

It  is  indispensable  to  the  validity  of  a  sale 
of  real  estate  made  by  a  tax  collector  for  non- 
payment of  taxes  that  the  collector  be  shown 
to  have  been  legally  elected  and  qualified  to  act 
in  that  capacity. 

6.  Same— Evidence. 

The  case  at  bar  was  a  real  action  to  recover 
part  of  a  township  of  land  to  which  the  plaintiff 
claimed  title  by  virtue  of  a  quitclaim  deed  from 
one  who  acquired  his  interest  by  deed  from  the 
inhabitants  of  the  plantation  in  which  the  land 
is  situate,  to  whom  the  land  was  sold  for  non- 
payment of  taxes  assessed  for  the  year  1897. 
Held:  (1)  That  there  was  no  legal  evidence  to 
show  that  any  person  was  legally  elected  to  the 
office  of  collector  by  the  inhabitants  or  appointed 
thereto  by  the  assessors  of  the  plantation  for  the 
year  1897,  or  that  any  person  was  duly  quali- 
fied to  act  as  collector  of  taxes  for  that  year; 
(2)  that  it  does  not  appear  that  the  assessors 
made  any  proper  record  of  the  assessment,  or 
that  they  committed  to  the  collector  any  such 
list  of  assessments  comprising  the  tax  in  ques- 
tion. 

(Official.) 

Report  from  Supreme  Judicial  Court, 
Washington  County. 

Action  by  John  W.  Baker  against  John 
P.  Webber  and  others.  Case  reported.  Judg- 
ment for  defendants. 

Beal  action  to  recover  possession  of  cer- 
tain real  estate  situate  In  the  plantation  of 
Grand  Lake  Stream,  otherwise  known  as 
"Hinckley  township,"  Washington  county. 
The  plaintiff's  alleged  title  to  the  premises 
In  dispute  was  based  upon  a  quitclaim  deed 
given  to  him  by  Dexter  A.  Hall,  who  ac- 
quired his  supposed  interest  In  the  premises 
by  a  deed  given  to  him  by  the  inhabitants 
of  said  plantation,  to  whom  the  premises 
were  sold  for  nonpayment  of  taxes  by  Arthur 
Fleming,  who  acted  as  collector  of  taxes  In 
said  plantation  for  the  year  1897.  At  the 
conclusion  of  the  evidence,  it  was  agreed 
that  the  case  should  be  reported  to  the  law 
court  for  determination;  "that  court  to 
draw  such  inferences  from  the  evidence  as 
a  Jury  might  do,  and  render  such  decision  as 
the  law  and  evidence  requires." 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAB,  JJ. 

Curran  &  Curran,  for  plaintiff.  G.  B.  & 
E.  C.  Donworth,  for  defendants. 

WHITEHOUSB,  J.  This  is  a  writ  of  en- 
try to  recover  possession  of  certain  real  es- 
tate situated  in  the  plantation  of  Grand  Lake 
Stream,  otherwise  known  as  "Hinckley  town- 
ship," In  the  county  of  Washington.  The 
premises  demanded  comprise  the  whole  of 
the  plantation,  but  the  defendants  claimed 
to  be  seised  in  fee  of  only  a  part  of  It  and 
disclaimed  as  to  the  residue. 

The  plaintiff  claimed  title  by  virtue  of  a 
quitclaim  deed  from  Dexter  A  Hall,  who 
acquired  his  Interest  by  deed  from  the  In- 
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habitants  of  the  plantation  above  named, 
to  whom  the  land  was  sold  for  nonpayment 
of  taxes  by  Arthur  Fleming,  who  acted  as 
collector  of  taxes  in  the  plantation  for  the 
year  1897. 

It  is  admitted  that  when  this  action  was 
commenced  the  defendants  held  and  still 
hold  title  to  the  premises  in  dispute,  unless 
It  has  devolved  upon  the  plaintiff  by  virtue 
of  the  proceedings  upon  which  the  tax  deed 
was  based  and  subsequent  conveyances.  The 
defendants  claim  that  the  proceedings  for 
the  assessment  and  collection  of  the  tax  and 
for  the  sale  of  the  land  are  fatally  defective 
in  several  particulars  and  that  the  evidence 
reported  to  the  court  falls  to  show  that  the 
requisite  legal  steps  were  taken  to  obtain 
a  forfeiture  of  the  lands  for  nonpayment  of 
taxes.  They  contend  in  the  first  place  that 
no  person  was  legally  elected  collector  of 
taxes  In  that  plantation  for  the  year  1897, 
the  year  of  the  attempted  assessment  of  the 
tax  in  question. 

The  only  action  taken  by  the  Inhabitants 
that  year  with  reference  to  the  choice  of 
collector  of  taxes  was  at  their  annual  March 
meeting,  and  so  much  of  the  record  of  this 
meeting  as  relates  to  the  election  and  quali- 
fication of  collector  Is  as  follows: 

"Voted  that  the  collection  of  taxes  be  giv- 
en to  lowest  bidder,  if  he  gives  the  required 
bond;  otherwise,  to  be  given  to  the  next 
lowest  bidder. 

"List  of  bids  as  follows: 

Cts.   Mills. 

Geo.  G.  Blsemore 4         4 

A.  J.  Fleming 4 

Chaa.  Fleming 3         6 

Wm.  Blsemore 3         5 

"After  which  all  of  the  officers  elected  ap- 
peared before  me  and  were  duly  sworn. 

"After  which  the  meeting  was  duly  ad- 
journed. 

"A  true  statement  of  proceedings. 

"March  81st,  1897. 

"Attest:    a  C.  Hoar,  Clerk." 

.This  record  purports  to  have  been  subse- 
quently amended  by  C.  C.  Hoar,  who  acted 
as  clerk  in  1897;  but  it  is  admitted  that  be 
was  not  clerk  at  the  time  of  the  alleged 
amendment,  and  had  censed  to  hold  the  of- 
fice long  before  that  time,  and  was  then 
residing  in  the  state  of  Virginia.  The  amend- 
ment bears  date  June  28,  1897,  but  was  in 
fact  made  In  Virginia  in  February,  1905. 
It  is  as  follows: 

"June  28,  1897. 

"This  is  to  certify  that  Chas.  Fleming  and 
Wm.  Elsemore,  two  lowest  bidders  for  col- 
lection of  taxes,  failed  to  give  the  required 
bond,  and  that  A.  J.  Fleming,  the  next  low- 
est bidder,  has  qualified  by  giving  required 
bond  and  has  been  duly  sworn  by  me.  - 
"Attest:    C.  a  Hoar,  Clerk." 

It  is  admitted  that  Arthur  Fleming  is  the 
same  person  as  A.  J.  Fleming,  whose  name 
appears  in  the  list  of  bidders. 
67A.-10 


Whether  the  Inhabitants  at  that  meeting 
understood  that  by  operation  of  the  vote 
above  recorded  the  lowest  bidder  would  be 
legally  elected  tax  collector,  or  whether 
they  intended  that  the  assessors  should  make 
an  appointment  of  collector  under  the  In- 
structions and  limitations  imposed  by  their 
vote  respecting  the  lowest  bidder,  Is  not 
made  entirely  clear  by  the  terms  of  the  vote. 
But  inasmuch  as  no  action  appears  to  have 
been  taken  by  the  assessors  in  regard  to  the 
matter,  except  to  Issue  their  warrant  to 
Arthur  J.  Fleming  as  a  collector  of  taxes 
already  chosen,  it  is  manifest  that  they  in- 
tended and  expected  to  make  a  final  choice 
of  tax  collector  by  force  of  the  vote  pasBed 
at  that  meeting. 

It  appears,  however,  from  the  original  rec- 
ord, that  Arthur  Fleming,  who  acted  as  col- 
lector for  that  year,  was  not  the  lowest 
bidder,  and  without  further  evidence  he 
would  not  appear  to  have  been  elected  by 
operation  of  the  vote  at  the  March  meeting. 
There  is  no  other  evidence  bearing  upon  this 
question,  except  the  alleged  amendment  of 
the  record  made  by  Hoar  in  a  distant  state 
nearly  nine  years  after  he  had  ceased  to  be 
clerk.  It  is  obviously  no  part  of  the  record 
of  the  doings  of  the  annual  meeting  of  March 
31,  1897,  because  it  purports  to  relate  to 
transactions  occurring  June  28th  of  that 
year;  and,  unless  It  can  be  accepted  as  a  leg- 
itimate record  of  matters  which  it  was  the 
duty  of  a  town  clerk  to  record,  It  is  not 
competent  evidence  of  the  factB  to  which  it 
relates,  but  only  a  certificate  of  one  who 
might  have  been  required  to  testify  in  rela- 
tion to  such  facts  as  a  witness  under  oath, 
subject  to  cross-examination. 

It  is  undoubtedly  an  established  rule  in 
New  England,  respecting  the  amendment  of 
the  records  of  a  city  or  town,  that  the  clerk 
who  has  made  an  erroneous  or  incomplete 
record  may  while  in  office,  or  after  a  re- 
election to  the  same  office,  amend  or  complete 
such  record  according  to  the  truth,  being 
liable,  like  a  sheriff  who  amends  his  return, 
for  any  abuse  of  the  right  Bangor  v.  Orne- 
vllle.  90  Me.  217,  38  Atl.  153,  and  cases  cited. 
But  without  statutory  authority  one  who 
was  formerly  a  town  clerk,  but. is  no  longer 
In  office,  cannot  amend  a  town  record  made 
by  him  when  clerk.  "There  is  an  obvious 
distinction  between  the  two  cases,"  says 
Shaw,  C  J.,  in  Hartwell  v.  Littleton,  13 
Pick.  (Mass.)  229.  In  the  former  case  the 
clerk  "still  enjoys  the  confidence  of  the 
town,  is  by  their  vote  Intrusted  with  the 
custody  of  their  records,  and  is  held  respon- 
sible for  their  purity  and  correctness  under 
the  sanction  of  an  official  oath." 

It  is  true  that  section  10,  c  4,  Rev.  St., 
provides  that,  when  errors  and  omissions  ex- 
ist in  such  records,  "they  shall  be  amended 
on  oath  according  to  the  fact,  while  In  or  aft- 
er he  ceases  to  be  in  office,  by  the  officer  whose 
duty  it  was  to  make  them  correctly."    But 
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the  certificate  of  the  former  clerk,  made  In 
February,  1905,  In  the  case  at  bar,  was  not 
made  under  the  sanction  of  an  oath,  and 
cannot  be  deemed  an  amendment  of  the 
record  under  the  provisions  of  this  statute. 
There  Is,  therefore,  no  legitimate  evidence  In 
the  case  to  show  a  compliance  with  the 
condition  imposed  by  the  vote  of  the  Inhab- 
itants respecting  the  choice  of  a  collector  of 
taxes  for  the  year  1897,  and  no  legal  evi- 
dence to  show  that  any  person  was  legally 
elected  to  that  office  by  the  Inhabitants  or  ap- 
pointed thereto  by  the  assessors  of  the  plan- 
tation for  that  year. 

Nor  is  there  any  legal  evidence  of  the 
qualification  of  Arthur  J.  Fleming  as  tax  col- 
lector. The  record  of  the  annual  meeting  of 
March  81st  only  shows  that  the  officers  who 
had  then  been  elected  were  "duly  sworn." 
The  certificate  of  C.  C.  Hoar,  made  nearly 
nine  years  later,  does  purport  to  recite  that 
A.  J.  Fleming  was  sworn  June  28,  1897 ;  but 
It  has  been  seen  that  this  certificate  Is  not 
a  part  of  the  record  and  not  legitimate  evi- 
dence of  the  fact 

In  Payson  v.  Hall,  SO  Me.  319,  it  was  held 
to  be  Indispensable  to  the  validity  of  a  sale 
of  real  estate  made  by  a  collector  for  nonpay- 
ment of  taxes  that  the  collector  be  shown  to 
nave  been  legally  qualified  to  act  in  that 
capacity.  "The  party  is  required,"  said  the 
court,  "to  produce  the  collector's  deed,  not 
the  deed  of  a  person  assuming  without  right 
to  act  In  that  capacity.  The  taxpayer  Is  en- 
titled to  have  his  Interests  protected  in  the 
sale  of  his  property  by  the  obligations  Im- 
posed by  the  official  oath."  See,  also,  Oould 
v.  Monroe,  61  Me.  644. 

But  there  is  another  fundamental  defect  in 
the  proceedings  reported,  which  must  be 
deemed  fatal  to  the  validity  of  the  plaintiff's 
tax  deed;  for,  when  a  forfeiture  of  land  Is 
sought  for  nonpayment  of  taxes  assessed 
thereon,  it  must  appear  that  there  has  been 
strict  compliance  with  the  essential  provi- 
sions of  the  statute  upon  which  the  alleged 
tax  title  Is  founded.  "To  prevent  forfeitures, 
strict  constructions  are  not  unreasonable." 
Gressey  v.  Parks,  76  Me.  582. 

Here  the  report  fails  to  show  any  proper 
record  of  an  assessment  of  the  tax  in  ques- 
tion. The  statute  (section  87,  c.  9,  Rev.  St) 
provides  that  "the  assessors  shall  make  a 
record  of  their  assessment  and  of  the  Invoice 
and  valuation  from  which  It  was  made,"  etc. 
In  this  case,  at  the  close  of  the  assessor's 
record,  there  Is  a  certificate  that  the  "fore- 
going pages  contain  a  list  and  valuation  of 
polls  and  estates,  real  and  personal,  liable  to 
be  taxed,"  etc.  But  there  Is  nowhere  In  the 
record  a  positive  statement  that  they  have 
assessed  on  the  polls  and  estates  of  resident 
proprietors  and  on  the  estates  of  nonresident 
proprietors  the  amount  voted  and  raised  by 
the  plantation.  It  would  be  a  reasonable  in- 
ference, from  the  certificate  signed  by  them, 
that  the  "list"  therein  referred  to,  which  com- 
prised the  defendant's  lands,  was  the  inven- 


tory or  valuation  from  which  the  assessment 
was  to  be  made,  but  which,  so  far  as  the  rec- 
ord shows,  never  was  made.  It  Is  true  that  lu 
actions  to  recover  taxes,  not  Involving  a  for- 
feiture of  the  entire  estate  upon  which  the 
tax  is  assessed,  It  has  been  held  that  in  the 
absence  of  such  a  record  of  the  assessment 
signed  by  the  assessors,  the  warrant  commit- 
ted to  the  collector,  being  an  original  paper, 
complete  in  Itself,  may  be  sufficient  proof  of 
the  assessment  Bath  v.  Whitmore,  79  Me. 
182,  9  AtL  119.  But  if  It  be  conceded  that 
this  rule  could  properly  be.  extended  to  cases 
Involving  a  forfeiture  of  the  property  for 
nonpayment  of  the  tax  upon  It  the  record 
here  falls  to  show  that  the  papers  committed 
to  the  collector,  signed  by  the  assessors, 
were  accompanied  by  any  list  comprising  an 
assessment  of  a  tax  upon  the  defendants' 
land.  If  any  list  of  assessments  was  In  fact 
committed  to  the  collector,  there  Is  nothing 
in  the  record  signed  by  the  assessors  showing 
what  the  list  comprised. 

Several  other  irregularities  are  apparent  in 
the  proceedings  upon  which  the  plaintiff's 
claim  Is  based;  but  In  view  of  the  conclu- 
sion reached  respecting  the  defects  above  con- 
sidered, It  Is  unnecessary  to  pursue  an  in- 
quiry Into  any  further  irregularities. 

It  is  the  opinion  of  the  court  that  the 
entry  must  be: 

Judgment  for  the  defendants. 

(6  Pen.  166) 
DOWNS  v.  GERMAN  ALLIANCE  INS.  CO. 

et  at 

(Superior   Court  of   Delaware.      Sussex.     Oct 

12,  1906.) 

1.  Insurance— Fire  Policy— Unconditional 
and  Sole  Ownership. 

A  lessee  of  property  is  not  the  uncondition- 
al and  sole  owner  thereof,  within  a  fire  policy 
providing  that  the  same  shall  be  void  if  the  in- 
terest of  the  insured  is  other  than  unconditional 
and  sole  ownership. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  28,  Insurance,  f  622.] 

2.  Same. 

A  provision  in  a  fire  policy  that  the  same 
shall  be  void  where  the  interest  of  the  insured 
is  other  than  unconditional  and  sole  ownership 
refers  to  ownership  at  the  date  of  the  policy. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  $  601.] 

3.  Same— Notice  of  Loss— Sufficiency. 

A  notice  by  an  insured  of  a  loss,  given  to 
the  local  agent  of  the  insurer,  is  not  a  notice 
to  the  insurer  within  the  policy,  requiring  im- 
mediate notice  In  writing  to  the  insurer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1324.] 

4.  Same— Time  of  Notice. 

A  policy  requiring  the  giving  of  immediate 
notice  of  a  loss  to  the  insurer  requires  the  giv- 
ing of  a  notice  within  a  reasonable  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  f  1329.] 

5.  Same— Proofs  of  Loss— Time  to  Make. 

The  furnishing  of  proof  of  loss  within  the 
time  specified  in  a  fire  policy  is  necessary  to 
entitle  the  insured  to  recover  thereon. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  28,  Insurance,  i  1333.J 
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6.  Sams— Suwioixnct  o»  Pboofb  or  Loss. 

An  insured  in  a  fire  policy,  sustaining  a 
loss,  must,  in  furnishing;  proofs  of  loss,  give, 
if  possible,  all  the  information  called  for  by 
the  policy. 

['Eii.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  f  1340.] 

7.  Same— Actions— Time  to  Sue. 

An  action  on  a  fire  policy  stipulating  that 
no  action  shall  be  sustainable  unless  commenced 
within  12  months  next  after  a  fire  cannot  be 
maintained  unless  brought  within  12  months 
after  a  loss. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  1544.] 

Action  by  William  B.  Downs  against  the 
German  Alliance  Insurance  Company  and  an- 
other.   Verdict  directed  for  defendants. 

Action  to  recover  on  Insurance  policies  for 
the  value  of  certain  sewing  machines  of  the 
plaintiff  destroyed  by  Are  In  a  building  or 
factory  in  the  town  of  Georgetown  on  April 
7,  1904.  The  plaintiff's  evidence  disclosed 
the  following  facts :  That  the  policy,  which 
was  for  $1,000,  was  dated  December  12,  1903, 
and  issued  for  one  year.  That  Frank  W. 
Donovan — who  was  admitted  by  defendants' 
counsel  to  be  the  local  agent  of  the  defend- 
ants for  the  purpose  of  soliciting  insurance — 
first  learned  of  tbe  Are  and  went  out  and  noti- 
fied the  plaintiff  of  the  fact  That  tbe  plain- 
tiff inquired  as  to  what  was  necessary  for 
him  to  do  under  tbe  policy  In  order  to  secure 
his  insurance,  and  that  Mr.  Donovan  told  him 
there  was  nothing  for  him  to  do,  but  that  he 
(Donovan)  would  give  notice  to  the  company, 
and  that  they  would  come  down  and  adjust 
the  loss  and  pay  the  amount  of  tbe  policy. 
That  several  times  during  the  period  of  60 
days  next  ensuing  the  plaintiff  called  upon 
Donovan  and  asked  him  when  the  adjuster 
was  coming  down,  and  was  informed  by  Dono- 
van that  he  had  written  to  tbe  adjuster  and 
had  heard  from  the  latter,  who  was  then 
sick,  but  who  would  come  down  as  soon  as  he 
was  able  to  do  so.  Tbat  within  a  few  days 
after  60  days  had  elapsed,  the  adjuster  hav- 
ing failed  to  come  down  and  adjust  the  loss, 
the  plaintiff  placed  the  matter  in  the  hands 
of  his  attorney  and  suit  was  entered.  That 
thereafter  plaintiff  and  his  counsel  called  up- 
on Donovan,  and  at  the  latter's  suggestion 
formal  proofs  of  loss  were  made  out  under 
said  Donovan's  direction  and  handed  to  him. 
That  the  company  refused  to  pay  the  claim. 
On  cross-examination  the  plaintiff  admitted 
that  at  the  time  of  the  fire  the  sewing  ma- 
chines in  question  were  in  a  leased  building, 
and  that  they  were  being  operated  for  the 
purpose  of  sewing  together  or  making  up 
shirt  patterns,  which  were  shipped  to  him  in 
bulk  and,  after  being  finished,  were  returned 
to  the  parties  wbo  had  shipped  the  patterns ; 
that  in  the  building  were  engines,  shafting, 
and  necessary  machinery  for  running  the  sew- 
ing machines,  the  same  being  operated  by 
steam  power;  that  the  said  sewing  machines 
were  purchased  from  the  Singer  Sewing  Ma- 
chine Company,  one-third  being  paid  down 


when  the  machines  were  delivered,  and  notes 
being  given,  payable  in  eight  months,  for  the 
balance,  the  company  to  hold  the  said  ma- 
chines as  security  until  the  balance  was  paid ; 
that  after  the  machines  were  destroyed  by 
the  fire  plaintiff  paid  to  the  company  tbe  bal- 
ance due  upon  the  same.  The  plaintiff  fur- 
ther stated  that  there  was  no  chattel  mort- 
gage on  the  machines  in  question,  but  admit- 
ted that  the  factory  during  the  Insured  period 
and  preceding  the  fire  had  been  shut  down  as 
long  as  10  consecutive  days  on  account  of  the 
severity  of  tbe  weather. 

When  the  plaintiff  rested,  counsel  for  de- 
fendant moved  for  a  nonsuit  upon  the  follow- 
ing grounds : 

First  That  from  the  plaintiff's  evidence  it 
appears  that  the  Interest  of  the  insured  in 
part  of  the  property  Insured  was  other  than 
unconditional  and  sole  ownership,  which 
makes  the  entire  policy  on  which  he  sues  void 
under  the  conditions  thereof  as  provided  in 
lines  16  and  17.  The  evidence  shows  that  the 
insured  was  a  lessee  of  a  large  part  of  the 
property  mentioned  in  the  policy.  This  pro- 
vision means  ownership  at  date  of  policy.  3 
Joyce  on  Ins.  2048 ;  Collins  v.  London  Assur- 
ance Corp.,  165  Pa.  298,  30  Atl.  924.  Some  of 
the  authorities  sustaining  the  position  that  If 
the  ownership  of  the  property  at  the  time  of 
the  insurance  is  other  than  unconditional  and 
sole,  the  policy  is  void,  are:  Vance  on  Ins. 
442;  13  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
233;  Hebner  v.  Palatine  Ins.  Co.  et  al.,  55  111. 
App.  275  (half  owner  of  boat);  Barnard  v. 
Nat  Fire  Ins.  Co.  of  Hartford,  27  Mo.  App. 
26  (property  sold  and  deed  In  escrow);  Mc- 
Cormlck  v.  Springfield  Fire  &  Marine  Ins. 
Co.,  66  Cal.  361,  5  Pac  617  (goods  Insured 
by  stockholders  and  commission  merchants 
holding  them  for  advances  and  sale) ;  Hen- 
ning  v.  Western  Assurance  Co.,  77  Iowa,  319, 
42  N.  W.  308 ;  Westchester  Fire  Ins.  Co.  of 
New  York  v.  Weaver,  70  Md.  536,  17  Atl.  401, 
18  Atl.  1034,  5  L  R.  A.  478  (conditional  sale). 

Second.  Because  no  notice  and  proof  of 
loss  conforming  to  the  requirements  of  the 
policy  of  Insurance  were  given  and  filed  with 
tbe  company  as  required  by  the  terms  of  the 
policy.  Lines  67  to  76,  inclusive.  The  policy 
requires  Immediate  notice  of  loss  to  be  given 
by  the  insured  in  writing  to  the  company. 
The  fire  occurred  April  7,  1904.  The  proof  of 
notice  is  notice  to  the  local  agent  of  the  com- 
pany. Notice  must  be  given  to  the  company. 
Line  67;  Vance  on  Ins.  504;  Fiteslmmons  v. 
City  Fire  Ins.  Co.  of  New  Haven,  18  Wis.  234, 
86  Am.  Dec.  761.  Must  be  immediate  notice, 
which  means  within  a  reasonable  time.  Trask 
v.  State  Fire  &  Marine  Ins.  Co.  of  Pennsyl- 
vania, 29  Pa.  198,  72  Am.  Dec.  622.  Tbe  poli- 
cy also  requires  that  the  insured  "within  six- 
ty days  after  the  fire,  unless  the  time  is  ex- 
tended in  writing  by  this  company,  shall  ren- 
der a  statement  to  this  company,  signed  and 
sworn  to  by  the  said  Insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the 
time  and  origin  of  the  fire,  the  interest  of  the 
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Insured  and  of  all  others  in  the  property,  the 
cash  value  of  each  Item  thereof  and  the 
amount  of  loss  thereon,  all  incumbrances 
thereon,  all  other  Insurance,  whether  valid  or 
not,  covering  any  of  said  property,  and  a  copy 
of  all  the  descriptions  and  schedule  in  all 
policies,  any  changes  in  the  title,  use,  occupa- 
tion, location,  possession,  or  exposure  of  said 
property  since  the  issuing  of  this  policy  by 
him,  and  for  what  purposes  any  building  here- 
in described  and  the  several  parts  thereof  were 
occupied  at  the  time  of  the  fire."  Lines  70 
to  76,  Inclusive.  The  proof. of  loss  proved 
to  have  been  filed  in  this  case  falls  to  show : 

(a)  Interest  of  insured  and  others  In  property. 

(b)  Incumbrances,  (c)  Copy  of  all  descriptions 
and  schedules  In  other  policies,  (d)  Any 
changes  In  title,  use,  occupation,  location,  pos- 
session, or  exposure,  etc.  The  proofs  of  loss 
so  filed  were  not  filed  within  60  days  after 
the  fire;  the  fire  having  occurred  April  7th 
and  the  proofs  Of  loss,  which  are  undated, 
having  been,  according  to  the  evidence,  mailed 
in  June.  Proof  of  loss  within  the  time  spec- 
ified in  the  policy  is  necessary  to  entitle  the 
plaintiff  to  recover.  4  Joyce  on  Ins.  3280; 
Gould  v.  Dwelling  House  Ins.  Co.,  90  Mich. 
802,  51  N.  W.  466.  If  it  is  possible  for  the  in- 
sured to  give  all  the  Information  required,  he 
must  do  so.    Vance  on  Ins.  499. 

Third.  Because  It  appears  from  the  plain- 
tiffs evidence  that  the  subject  of  the  In- 
surance was  a  manufacturing  establishment, 
being  a  shirt  factory,  and  that  it  ceased  to 
be  operated  for  more  than  10  consecutive 
days — that  Is,  from  January  1st  to  the  date 
of  the  fire — which  under  the  conditions  of 
the  policy  (lines  13  and  14)  render  the  policy 
void.  3  Joyce  on  Ins.  2216;  1  Marvel,  32 
(42, 44,  et  seq.) ;  Stone  v.  Howard  Ins.  Co.,  153 
Mass.  475,  27  N.  B.  6,  11  L.  R.  A.  771. 

Fourth.  Because  under  the  terms  of  the 
policy  of  Insurance  the  suit  or  action  brought 
was  brought  before  full  compliance  by  the 
Insured  with  the  requirements  of  the  policy. 
The  policy,  In  lines  106  and  107,  provides: 
"No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable 
In  any  court  of  law  or  equity  until  after 
full  compliance  by  the  Insured  with  all  the 
foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the 
fire."  Vance  on  Ins.  502;  4  Joyce  on  Ins. 
3280,  3281;  Gould  v.  Dwelling  House  Ins.  Co., 
90  Mich.  302,  304,  51  N.  W.  455. 

Argued  before  LORE,  G.  J.,  and  PENNE- 
WILL,  J. 

Robert  C.  White  and  C.  W.  Cullen,  for 
plaintiff.  James  H.  Hughes  and  Frank  M. 
Jones,  for  defendants. 

PENNEWILL,  J.  Gentlemen,  we  feel  very 
reluctant  in  this,  as  we  do  in  any  case,  to 
order  a  nonsuit,  and  withdraw  the  case  from 
tbe  Jury;  but  under  the  evidence  now  be- 
fore us  and  the  law  applicable  thereto,  as 
we  understand  It,  we  do  not  see  bow  we  can 


possibly  avoid  granting  the  motion,  and  we 
therefore  direct  that  a  nonsuit  be  entered. 

Mr.  White:  If  your  honors  please,  we  re- 
fuse the  nonsuit. 

PENNEWILL,  J.  (charging  the  Jury). 
For  the  reasons  we  have  already  given  in 
your  bearing,  we  direct  you  to  return  a  ver- 
dict in  this  -case  in  favor  of  the  defendants. 

(Exception  noted  for  plaintiff.) 

Verdict  for  defendants. 


(«  Pen.  242) 

CODGHLAN  v.  PHILADELPHIA,  B.  &  W. 
R.  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
March  26,  1907.) 

1.  Master  and  Servant—  Injuries  to  Serv- 
ant—Reciprocal  Duties. 

Where  the  relation  of  master  and  servant 
exists,  it  is  the  duty  of  both  master  and  serv- 
ant to  exercise  reasonable  care  to  prevent  ac- 
cident and  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g§  139,  674.] 

2.  Same— Safe  Place  to  Work. 

It  is  the  duty  of  a  master  to  provide  for 
his  servant  a  reasonably  safe  place  in  which 
to  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  173,  174,  17ft] 

3.  Save— Toots  and  Appliances. 

A  master  is  only  required  to  provide  such 

tools  and  appliances  as  are  reasonably  safe  and 

adapted  to  the  nature  of  the  work  to  be.  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  34,  Master  and  Servant,  U  180,  181.] 

4.  Same— Dutt  to   Warn. 

Where  an  unskilled  servant  is  directed  to 
perform  dangerous  work  with  which  he  is  not 
acquainted,  and  the  dangers  of  which  are  nei- 
ther manifest  nor  apparent,  it  is  the  master's 
duty  to  warn  him  of  the  danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  314.] 

5.  Same— Duty  to  Provide  Sufficient  Serv- 
ants. 

It  is  the  duty  of  a  master  to  see  that  the 
number  of  servants  engaged  on  any  particular 
work  is  sufficient  to  secure  the  reasonable  safe- 
ty of  each  one  of  them. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  328.] 

6.  Same — Assumed  Rise. 

A  servant  assumes  all  the  ordinary  and 
apparent  risks  of  his  employment,  however 
dangerous,  of  which  he  has  knowledge,  or  may 
acquire  knowledge  by  the  reasonable  exercise 
of  his  faculties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |§  638,  574,  583.J 

7.  Same— Proximate  Cause. 

In  an  action  for  death  of  a  servant,  the 
burden  was  on  plaintiff  to  show,  not  only  that 
defendant  was  negligent,  but  that  such  negli- 
gence was  the  proximate  cause  of  decedent's 
death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  897.] 

8.  Trial— Conflicting   Evidence— Dutt   of 
Jurv. 

Where  the  evidence  is  conflicting,  it  is  the 
jury's  duty  to  reconcile  it  if  they  can,  other- 
wise, to  find  a  verdict  for  the  party  in  whose 
favor  there  is  the  greatest  weight  of  evidence, 
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considering  the  character  of  the  witnesses,  their 
means  of  knowing  the  facts  of  which  they 
speak,  and  their  fairness,  intelligence,  interest, 
and  all  other  circumstances  showing  the  value 
of  their  testimony. 
9.  Death— Measube- or  Damages. 

In  an  action  for  wrongful  death,  the  meas- 
ure of  plaintiff's  damages  is  such  a  sum  as  the 
deceased  would  probably  have  accumulated  dur- 
ing life,  and  which  would  have  gone  to  his 
next  of  kin.  considering  deceased's  age,  ability 
and  disposition  to  labor,  and  habits  of  living 
and  expenditure. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  I  109.] 

Action  by  Jeremiah  Coughlan,  as  admin- 
istrator of  Timothy  Coughlan,  deceased, 
against  the  Philadelphia,  Baltimore  ft  Wash- 
ington Railroad  Company,  to  recover  damages 
for  the  death  of  plaintiffs  decedent,  alleged 
to  have  resulted  from  defendant's  negligence. 
The  other  facts  are  stated  in  the  charge  of 
the  court    Verdict  for  defendant. 

Argued  before  LOBE,  C.  J.,  and  PENNE- 
WILL,  J. 

W.  W.  Knowles,  for  plaintiff.  Andrew  C 
Gray,  for  defendant 

LORE,  C.  J.  (charging  the  jury).  Jere- 
miah Coughlan,  as  administrator  of  Timothy 
Coughlan,  deceased,  the  plaintiff,  seeks  In  this 
action  to  recover  damages  for  the  death  of 
the  said  Timothy  Coughlan,  which  be  claims 
resulted  from  the  negligence  of  the  Phila- 
delphia, Baltimore  &  Washington  Railroad 
Company,  the  defendant  The  plaintiff  claims 
that  Timothy  Coughlan,  the  deceased,  was 
killed  August  31,  1905,  at  Todd's  Cut  near 
this  city,  while  working  as  brakeman,  in 
attempting  to  uncouple  a  steam  yard  crane 
and  a  tender  or  coal  tank,  in  making  a  flying 
switch,  by  being  caught  and  crushed  between 
the  rope  connecting  the  said  car  and  the 
end  of  the  tender;  that  the  deceased  had 
been  ordered  by  the  defendant  to  act  as 
brakeman  only  a  few  days  before  the  acci- 
dent; that  such  work  was  outside  of  his 
employment  as  a  common  laborer  wltb  the 
company ;  that  he  was  ignorant  of  the  duties 
and  dangers  of  a  brakeman's  work ;  and 
that  he  received  no  instruction  or  warning  on 
the  part  of  the  company  with  respect  thereto. 
It  is  further  claimed  that  the  rope  which  was 
used  in  making  the  coupling  was  dangerous 
and  unsuitable  for  the  purpose,  and  that  the 
shifting  crane  was  inadequately  manned  for 
reasonable  safety.  The  defendant  denies  all 
these  allegations.  It  claims  that  the  deceased 
was  instructed  In  bis  duties  as  brakeman  and 
warned  as  to  danger ;  that  the  rope  used  in 
coupling  was  so  used  contrary  to  the  order 
of  the  defendant;  that  the  danger  of  such 
coupling  was  apparent  to  a  person  In  the 
exercise  of  ordinary  care;  that  the  death  of 
Timothy  Coughlan  was  the  result  of  his  own 
negligence. 

We  have  been  asked  to  instruct  you  to 
render  a  verdict  for  the  defendant  This 
we  decline  to  do,  as  we  think  this  case  should 
be  decided  by  the  jury  upon  the  evidence 


adduced  and  the  law  as  declared  by  the 
court 

At  the  time  of  the  accident  the  relation  of 
master  and  servant  existed  between  the  de- 
ceased and  the  defendant  Where  this  re- 
lation exists,  it  is  the  duty  of  both  master 
and  servant  In  the  performance  of  their 
respective  duties  to  exercise  all  such  care  and 
precaution  as  may  be  reasonably  necessary 
to  prevent  accident  and  Injury.  It  is  the 
duty  of  the  master  to  provide  for  his  serv- 
ant a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  and  proper  tools  and 
appliances  with  which  to  perform  such  work. 
Such  tools  and  appliances  need  not  be  the 
latest,  the  most  Improved,  nor  the  best; 
but  they  should  be  reasonably  safe  and  adapt- 
ed to  the  nature  of  the  work  to  be  done.  Sub- 
ject to  this  rale,  the  master  has  a  right  to 
conduct  bis  business  as  he  may  deem  best  and 
to  use  such  tools  and  appliances  as  he  may 
elect.  Where  an  unskilled  servant  Is  di- 
rected by  the  master  to  perform  dangerous 
work,  with  which  he  is  not  acquainted  and 
where  the  dangers  are  latent — that  is,  not 
manifest  or  apparent— it  is  the  duty  of  the 
master  to  Instruct  such  servant  as  to  his 
duties  and  to  give  warning  respecting  the 
danger.  It  Is  the  duty  of  the  master  to  see 
that  the  number  of  servants  engaged  upon 
any  particular  work  is  sufficient  to  secure 
the  reasonable  safety  of  each  one  of  them. 
It  is  the  duty  of  the  servant  to  obey  and 
follow  the  orders  of  the  master  with  respect 
to  bis  work. 

A  servant  assumes  all  the  ordinary  and 
apparent  risks  of  his  employment  however 
dangerous  such  employment  may  be.  He 
also  assumes  all  risk  and  danger  of  which  he 
has  knowledge,  or  might  have  knowledge  by 
the  reasonable  exercise  of  his  faculties. 
Should  you  be  satisfied  from  the  evidence 
In  this  case  that  Timothy  Coughlan  was 
ignorant  of  the  duties  of  a  brakeman,  and 
without  any  instruction  or  warning,  under 
the  orders  of  the  company,  was  using  this 
rope  in  uncoupling  the  yard  crane  and  ten- 
der, in  the  exercise  of  due  care  upon  his 
part,  and  that  his  death  resulted  under  such 
circumstances,  the  defendant  would  be  liable. 
The  defendant  would  not  be  liable,  however, 
If  Coughlan  had  been  properly  instructed. 
The  defendant  would  not  be  liable  If  the 
danger  of  the  coupling  was  apparent  to  a 
person  of  ordinary  intelligence  and  care. 
If  Coughlan  at  the  time  of  the  accident  was 
using  the  rope  and  making  the  coupling  with- 
out any  order  to  do  so,  or  contrary  to  the 
orders  given  by  the  company,  there  can  be 
no  recovery.  In  such  case,  if  Coughlan  saw 
fit  voluntarily  to  use  a  dangerous  rope  and 
appliances  without  the  order  of  the  defend- 
ant or  contrary  to  the  order  of  the  defend- 
ant be  would  assume  all  the  risks  of  such 
misconduct  and  must  take  the  consequences 
If  you  are  satisfied  that  death  resulted  in 
this  case,  from  the  mere  fact  that  the  crew 
of  the  shifting  crane  was  not  sufficient  to 


Digitized  by  VjOOQIC 


150 


87  ATLANTIC  REPORTER 


(Dei. 


procure  the  reasonable  safety  of  the  work- 
man, the  company  would  be  liable;  but  If  the 
deceased  saw  and  knew  of  such  inadequacy, 
and  continued  to  work  without  objection,  or 
if  a  part  of  the  crew  were  temporarily  ab- 
sent in  an  emergency  not  reasonably  to  be 
anticipated  by  the  master,  the  defendant 
would  not  be  liable. 

This  case  is  founded  upon  the  negligence 
of  the  defendant  In  order  to  recover  the 
plaintiff  must  show  to  your  satisfaction  that 
there  was  negligence  on  the  part  of  the  de- 
fendant which  was  the  proximate  cause  of 
the  death  of  the  deceased.  Such  negligence 
is  never  presumed.  It  must  be  proved  by  the 
plaintiff.  Where  testimony  is  conflicting, 
the  Jury  should  reconcile  it,  if « they  can. 
If  they  cannot  do  so,  they  should  find  a  ver- 
dict for  the  party  In  whose  favor  there 
is  the  greatest  weight  of  the  evidence,  taking 
into  consideration  the  character  of  the  wit- 
nesses, their  means  of  knowing  the  facts  of 
which  they  speak,  their  fairness,  intelli- 
gence, Interest,  and  all  other  circumstances 
tending  to  show  the  value  of  their  testimony. 

If  your  verdict  should  be  for  the  plaintiff, 
it  should  be  for  such  a  sum  as  the  deceased 
would  probably  have  accumulated  during 
life,  and  which  would  have  gone  to  bis  next 
of  kin,  taking  into  consideration  the  age  of 
the  deceased,  his  ability  and  disposition  to 
labor,  and  his  habits  of  living  and  expendi- 
ture. 

Verdict  for  defendant 

(6  Pen.  160) 

STATE  v.  CEPHUS. 

(Court   of  •  Oyer   and   Terminer   of   Delaware. 

Sussex.    Oct.  8,  1906.) 

1.  Homicide— Mubder  in  the  Second   De- 
gree. 

Murder  In  the  second  degree  consists  of 
the  killing  of  another  without  a  formed  design 
to  take  life,  and  without  provocation  to  reduce 
the  offense  to  manslaughter,  and  under  the  in- 
fluence of  a  wicked  or  depraved  heart,  or  with 
cruel  and  wicked  indifference  to  human  life. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  g  39.] 

2.  Same— Implied  Malice. 

Implied  malice,  essential  to  constitute  mur- 
der in  the  second  degree,  is  an  inference  from 
the  facts  proved,  and  is  implied  by  law  from 
every  deliberate  cruel  act  committed  by  one 
against  another,  however  sudden  the  act  may  be. 
[Ed.  Note.— For  cages  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  f  18.] 

3.  Same— Presumptions. 

Where   a    killing   was   committed    with   a 

deadly   weapon,    malice    is   presumed,   and   the 

burden  of  showing  the  contrary  is  on  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  26,  Homicide,  i  269.] 

4.  Same. 

A  deadly  weapon  is  such  a  weapon  as  Is 
likely  to  produce  death  when  used  by  one  per- 
son against  another;  and,  if  death  is  produced 
by  the  use  of  a  deadly  weapon,  the  provocation 
to  reduce  the  killing  from  murder  to  manslaugh- 
ter must  be  great 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26.  Homicide,  55  65,  67.] 


5.  Same— Manslaughter. 

To  reduce  a  homicide  to  manslaughter,  the 
provocation  must  have  been  so  great  as  to  pro- 
duce such  a  transport  of  passion  as  to  render 
the  person  for  the  time  being  incapable  of  re- 
flection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  $|  65,  67J 

6.  Same— Self-Defense. 

A  slight  assault  does  not  excuse  the  kill- 
ing of  the  assailant  with  a  deadly  weapon,  so 
as  to  reduce  the  offense  to  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  g  68.] 

7.  Same — Burden  of  Proof. 

The  burden  of  establishing  self-defense,  on 
a  trial  for  homicide,  rests  on  accused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  26,  Homicide,  5  278.] 

8.  Assault— Extent  of  Right  of  Self- De- 
fense. 

In  resisting  an  assault  no  more  force  may 
be  used  than  is  necessary,  and  if  the  person 
assaulted  uses  in  his  defense  greater  force  he 
becomes  the  aggressor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  g  96.] 

9.  Homicide— Self-Defense— Duty    to    Re- 
treat. 

Where  decedent  first  attacked  accused,  and 
the  attack  was  of  such  a  character  as  to  create 
in  the  mind  of  accused  a  reasonable  belief  that 
he  was  in  danger  of  death,  it  was  the  duty  of 
accused  to  retreat,  if  be  could  safely  do  so,  or 
to  use  such  other  reasonable  means  as  were  in 
his  power  to  avoid  killing  his  assailant;  for 
no  one  may  take  the  life  of  another,  unless 
there  is  no  other  available  means  to  escape  from 
death  or  great  bodily  harm. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §5  168,  169.] 

10.  Criminal  Law— Evidence— Sufficiency. 

To  convict  one  of  crime,  it  is  incumbent  on 
the  state  to  prove  beyond  a  reasonable  doubt 
every  material  element  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  5  1267.] 

11.  Same— Reasonable  Doubt. 

A  reasonable  doubt  must  not  be  a  mere 
fanciful,  vague,  or  speculative  doubt;  but  it 
must  be  a  reasonable,  substantial  doubt  remain- 
ing in  the  minds  of  the  jury  after  a  careful 
consideration  of  the  evidence,  and  such  doubt 
as  reasonable  men  would  entertain  under  all 
the  facts  in  the  case. 

Oliver  Cephus  was  Indicted  and  tried  for 
murder  in  the  second  degree.    Verdict,  guilty. 

The  prisoner,  a  young  negro,  was  placed 
upon  trial,  upon  an  Indictment  charging  mur- 
der of  the  second  degree,  for  the  killing  of 
William  H.  Passwater,  a  white  man,  in  Sea- 
ford  hundred.  The  state  offered  evidence 
tending  to  prove  that  on  the  evening  of  Satur- 
day, the  21st  of  July,  1906,  near  Honey's 
Cross  Roads,  while  the  deceased  and  others 
were  assisting  in  removing  a  mule  from  the 
position  of  straddling  a  wagon  tongue,  sev- 
eral colored  men,  among  them  being  the  pris- 
oner, passed  along  the  said  road  and  used  In- 
sulting language  towards  the  deceased  and 
his  companions;  that  thereupon  the  deceased 
went  out  in  the  road  and  started  towards  the 
colored  men,  all  of  whom  retreated  except  the 
prisoner,  who  advanced  towards  the  deceased 
with  a  large  club  in  his  hands ;  that  the  de- 
ceased also  had  a  small  stick  which  he  had 
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picked  up  on  the  way;  that,  at  the  suggestion 
of  one  of  the  witnesses  that  they  throw 
down  their  sticks  and  fight  fair,  each  dropped 
his  stick,  but  when  the  deceased  approached 
very  near  to  the  prisoner  the  latter  grabbed 
his  stick  again  and  struck  the  deceased  a 
stunning  blow  on  the  side  of  the  head  and 
ran ;  that  the  force  of  the  blow  knocked  the 
deceased  down ;  that  he  was  helped  to  his  feet 
by  one  of  the  witnesses,  and  staggered  across 
the  road  and  fell  again ;  that  he  was  taken  to 
his  home,  and  early  on  the  morning  of  the 
following  Monday,  as  a  result  of  the  Injuries 
received,  he  died.  The  prisoner  claimed  that 
at  the  time  he  struck  the  fatal  blow  the  de- 
ceased was  attempting  to  hit  him  with  a 
club;  that  therefore  he  struck  the  deceased 
in  necessary  self-defense. 

Argued  before  LORE,  C.  J.,  and  PENNE- 
WILL  and  BOYCE,  J  J. 

Daniel  O.  Hastings,  Dep.  Atty.  Gen.,  for 
the  State.    Robert  G.  Houston,  for  defendant 

PENNEWILL,  J.  (charging  the  Jury).  Oliv- 
er Cepbus,  the  prisoner  at  the  bar,  is  charged 
in  the  indictment  with  murder  of  the  second 
degree;  it  being  alleged  that  he  did,  on  the 
21st  day  of  July  of  the  present  year,  kill  one 
William  H.  Passwater,  at  or  near  Horsey's 
Cross  Roads,  In  Seaford  hundred,  in  this 
county,  by  striking  him  on  the  head  with  a 
wooden  club  or  stick,  Inflicting  thereby  a  mor- 
tal wound,  from  which  the  said  Passwater  in 
a  short  time  died. 

In  this  case  you  may  find  any  one  of  three 
verdicts,  as  the  evidence  shall  warrant:  First 
not  guilty;  second,  guilty  of  manslaughter; 
third,  guilty  in  manner  and  form  as  he  stands 
indicted — that  Is,  of  murder  In  the  second  de- 
gree. It  is  not  necessary  for  us  to  explain 
to  you  at  length  what  would  constitute  mur- 
der of  the  first  degree,  because  the  prisoner 
is  not  charged  with  that  grade  of  murder. 
We  will  say,  however,  that  murder  of  the  first 
degree  is  where  the  killing  is  committed  with 
express  malice  aforethought — with  a  sedate, 
deliberate  mind  and  formed  design  to  kill. 

Murder  of  the  second  degree — which  is 
charged  in  this  case — is  where  the  killing  was 
done  with  Implied  malice.  Implied  malice  is 
an  inference  or  conclusion  of  the  law  from 
the  facts  found  by  the  jury.  Murder  In  the 
second  degree  is  where  there  was  no  deliber- 
ate mind  or  formed  design  to  take  life  or  to 
perpetrate  a  crime  punishable  with  death,  but 
where  the  killing  was  done  without  Justifica- 
tion or  excuse  and  without  provocation,  or 
without  sufficient  provocation  to  reduce  the 
offense  to  manslaughter.  And  where  the  cir- 
cumstances surrounding  the  case  show  that 
the  killing  was  committed  under  the  influence 
of  a  wicked  and  depraved  heart,  or  with  a 
cruel  and  wicked  indifference  to  human  life, 
the  law  Implies  malice  and  makes  the  offense 
murder  of  the  second  degree. 

Implied  malice — which  must  be  proved  in 
order  to  establish  murder  of  the  second  de- 


gree— is  an  Inference  or  conclusion  of  law 
from  the  facts  actually  proved  before  the 
Jury,  and  is  Implied  by  law  from  every  delib- 
erate cruel  act  committed  by  one  person 
against  another,  however  sudden  the  act  may 
be;  for  the  law  considers  that  he  who  does 
a  cruel  act  voluntarily  does  it  maliciously. 
Malice  is  an  essential  element  of  the  crime 
charged  in  this  indictment,  and  it  may  be 
proved  just  as  any  other  material  element  of 
the  charge.  Without  malice  there  can  be  no 
murder. 

When  the  killing  la  shown  to  have  been 
done  with  a  deadly  weapon,  malice  is  pre- 
sumed, In  the  absence  of  evidence  to  the  con- 
trary; and  the  burden  of  showing  the  con- 
trary Is  on  the  accused,  for  the  usual  and 
probable  consequences  of  the  act  are  pre- 
sumed in  law  to  have  been  intended  by  the 
person  using  the  deadly  weapon.  A  deadly 
weapon  is  such  a  weapon  as  la  likely  to  pro- 
duce death  when  used  by  one  person  against 
another ;  such,  for  example,  as  a  long  knife, 
or  piece  of  wood  of  sufficient  suse  to  cause 
death  to  one  who  may  be  struck  by  it  And, 
If  death  is  produced  by  the  use  of  a  deadly 
weapon,  great  must  be  the  provocation  to  re- 
duce the  killing  from  murder  to  manslaughter. 

Manslaughter  Is  where  one  in  a  sudden 
affray,  in  the  beat  of  blood,  or  in  a  trans- 
port of  passion,  without  malice,  Inflicts  a 
mortal  wound,  without  time  for  reflection 
or  for  the  passions  -to  cool.  It  is  where  one 
person  unlawfully  kills  another  without 
malice.  In  order  to  reduce  the  crime  to 
manslaughter  the  provocation  must  be  very 
great,  so  great  as  to  produce  such  a  trans- 
port of  passion  as  to  render  the  person  for 
the  time  being  deaf  to  the  voice  of  reason. 
While  murder  proceeds  from  a  wicked  and 
depraved  heart  and  is  characterised  by  mal- 
ice, manslaughter  results,  not  from  malice, 
but  from  unpremeditated  and  unreflecting 
passion. 

We  have  been  asked  by  the  counsel  for 
the  prisoner  to  charge  you  In  respect  to  the 
law  of  self-defense;  and  we  will  say  that 
no  looks  or  gestures,  however  Insulting,  and 
no  words,  however  opprobrious  or  offensive, 
can  amount  to  a  provocation  sufficient  to 
justify  even  a  slight  assault  Nor  can  a 
slight  assault  excuse  the  killing  of  the  as- 
sailant with  a  deadly  weapon,  so  as  to  re- 
duce the  offense  from  the  grade  of  murder 
to  that  of  manslaughter.  The  more  usual 
Instances  of  manslaughter  occur  where  two 
persons  are  engaged  in  mutual  combat  and 
one  slays  the  other  In  the  heat  of  passion. 
The  burden  of  establishing  self-defense  to 
the  satisfaction  of  the  Jury  rests  with  the 
accused. 

In  repelling  or  resisting  an  assault,  no 
more  force  may  be  used  than  is  necessary 
for  the  purpose,  and  if  the  person  assailed 
use  in  his  defense  greater  force  than  is  nec- 
essary for  that  purpose  he  becomes  the  ag- 
gressor. If  the  deceased  first  attacked  the 
accused,  even  though  the  attack  was  of  such 
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a  character  as  to  create  in  the  mind  of  the 
accused  a  reasonable  belief  that  the  was  In 
danger  of  death  or  great  bodily  harm,  it 
was  his  duty  to  retreat,  if  he  could  safely 
do  so,  or  to  use  such  other  reasonable  means 
as  were  within  his  power  to  avoid  killing 
his  assailant  No  one  may  take  the  life  of 
another,  even  In  self-defense,  unless  there 
is  no  other  available  means  of  escape  from 
death  or  great  bodily  harm.  If  one  Is  at- 
tacked, and  from  the  character  of  such  at- 
tack he  had  reasonable  cause  to  believe,  and 
did  believe,  that  he  was  in  imminent  danger 
of  death  or  great  bodily  harm,  and  he  had 
no  other  reasonable  means  of  avoiding  or 
preventing  death  or  great  bodily  barm,  then 
the  killing  of  the  deceased  would  be  a  justi- 
fiable act  of  self-defense. 

If,  on  the  other  hand,  the  attack  waa  of  a 
trifling  character,  and  manifested  no  pur- 
pose or  Intention  on  the  part  of  the  assail- 
ant to  inflict  any  serious  injury,  the  repell- 
ing of  such  attack  by  the  use  of  a  weapon 
likely  to  produce  death  would  not  be  an  act 
of  justifiable  self-defense.  In  ascertaining 
whether  the  accused  was  in  any,  and  In 
what,  danger  of  injury  at  the  hands  of  the 
deceased  when  he  struck  the  mortal  blow, 
and,  if  in  such  danger,  whether  he  took  the 
proper  precautions  to  avoid  such  danger, 
the  jury  should  consider  the  facts  and  cir- 
cumstances of  the  case  as  disclosed  by  the 
witnesses.  In  order  to  justify  or  excuse  the 
accused  in  striking  the  fatal  blow,  it  is  not 
sufficient  that  he  at  the  time  believed  him- 
self to  be  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  deceased;  but  the 
circumstances  must  have  been  such  as  to 
justify  a  reasonable  man  in  such  belief,  and, 
further,  that  there  was  no  reasonable  way 
of  avoiding  or  escaping  from  such  danger 
except  by  slaying  the  assailant. 

In  order  to  convict  the  prisoner,  it  is  In- 
cumbent upon  the  state  to  prove  beyond  a 
reasonable  doubt  every  material  ingredient 
of  the  crime  charged;  and  if.  after  carefully 
and  conscientiously  considering  and  weigh- 
ing all  the  evidence  in  the  case,  you  should 
entertain  a  reasonable  doubt  of  the  guilt 
of  the  prisoner,  you  should  give  him  the 
benefit  of  such  a  doubt,  and  your  verdict 
should  be  not  guilty.  But  such  a  doubt 
must  not  be  a  mere  fanciful,  vague,  or  specu- 
lative doubt,  but-  it  must  be  a  reasonable, 
substantial  doubt  remaining  in  your  minds 
after  a  careful  consideration  of  all  of  the 
evidence,  and  such  a  doubt  as  reasonable, 
fair-minded,  and  conscientious  men  would 
entertain  under  all  the  facts  and  circum- 
stances as  proved  in  the  case. 

If  you  are  not  satisfied  beyond  a  reason- 
able doubt  that  the  prisoner  killed  William 
H.  Passwater,  or  even  though  you  should  be- 
lieve that  he  did  kill  him,  yet  if  you  are  sat- 
isfied that  he  did  it  in  necessary  and  lawful 
self-defense  as  we  have  defined  it  to  you,  your 
verdict  should  be  not  guilty.  If,  however, 
you  are  satisfied  that  the  prisoner  killed 


the  deceased  unlawfully,  but  without  malice, 
your  verdict  should  be  guilty  of  manslaugh- 
ter. But  if  you  believe  that  the  prisoner 
killed  the  deceased  deliberately,  that  he  did 
it  without  provocation,  or  without  sufficient 
provocation  to  reduce  the  offense  to  man- 
slaughter, your  verdict  should  be  guilty  of 
murder  of  the  second  degree. 

We  think  it  proper  to  remind  you  that 
crime  seems  to  be  Increasing  in  our  midst; 
that  offenses  of  a  grave  and  serious  charac- 
ter are  all  too  common  In  this  state,  and  In 
this  county;  and,  while  it  is  your  duty  to 
acquit  the  prisoner  If  you  are  not  satisfied 
beyond  a  reasonable  doubt  of  his  guilt,  it 
is  equally  your  duty  to  the  state  and  to 
society  that  you  should  render  a  verdict  of 
guilty,  If  the  evidence  should  warrant  you 
In  so  doing. 

Verdict:    Guilty. 


(6  Pan.  230) 
BOWEN  v.  ISENBERO  BROS.  CO. 
(Superior    Court    of    Delaware.      New    Castle, 
Feb.  28,  1907.) 

1.  Bailment— Bailee  fob  Hike. 

Where  plaintiff  delivered  to  defendant  a 
lot  of  carpet  to  be  cleaned  and  stored  until  re- 
delivered to  plaintiff,  for  which  service  plain- 
tiff was  expected  to  pay,  defendant  was  a 
bailee  for  hire  and  liable  for  the  exercise  of 
ordinary  care. 

[Ed.  Note.— For  cases  in  point,  See  Cent.  Dig. 
vol.  6,  Bailment,  IS  83,  45-86.] 

2.  Same— Damage  by  Fibe. 

Where  carpets  deposited  with  a  bailee  for 
hire  were  injured  by  a  fire  occurring  without 
the  bailee's  negligence,  the  bailee  was  not  re- 
sponsible for  such  injury  as  waa  caused  by  the 
fire,  but  only  for  injuries  resulting  from  any 
negligence  on  its  part  in  failing  to  take  proper 
care  of  the  carpets  after  the  fire  had  occurred. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bailment,  ff  S3,  45-66.] 

Action  by  Wilkes  Bowen  against  the  laen- 
berg  Bros.  Company  to  recover  damages  to 
carpets  placed  in  defendant's  storage  house, 
alleged  to  have  been  occasioned  by  defend- 
ant's negligence.    Verdict  for  defendant 

Argued  before  LORE,  0.  X,  and  PENNE- 
WILL,  3. 

Horace  C.  Knowles,  for  plaintiff.  Reuben 
Satterthwaite,  Jr.,  for  defendant 

LORE,  C.  J.  (charging  the  Jury).  Wilkes 
Bowen,  the  plaintiff  in  this  case,  has  brought 
this  action  against  the  defendant,  Isenberg 
Bros.  Company,  to  recover  damages  for  in- 
juries which  he  alleges  his  carpets  received 
through  the  negligence  of  the  defendant  com- 
pany. Plaintiff  claims  that  about  May  30, 
1905,  he  delivered  to  the  defendant  company 
a  certain  lot  of  carpets  to  be  cleaned  at  their 
carpet  cleaning  establishment  and  to  be  by 
them  stored  and  safely  kept  until  delivered 
back  again  to  the  plaintiff ;  that  said  service 
was  to  be  performed  by  the  defendant  for 
hire.  The  plaintiff  further  claims  that  the 
defendant  bo  negligently  conducted  itself  In 
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respect  to  said  carpets  that  they  were  greatly 
damaged  and  ruined. 

The  undisputed  proof  in  this  case  estab- 
lishes the  relation  of  bailor  and  bailee  be- 
tween the  plaintiff  and  the  defendant;  that 
is  to  say,  tbe  defendant  became  the  bailee  of 
the  plaintiff  of  certain  carpets  to  be  by  It 
cleaned  and  returned  for  hire.  That  relation 
Imposed  upon  the  defendant  a  certain  duty, 
which  was  to  take  reasonable  and  proper  care 
of  tbe  said  carpets ;  and  we  will  say  to  you 
that  the  care  required  was  Just  such  reason- 
able care  as  an  ordinarily  prudent  man  would 
take  under  like  circumstances  with  respect  to 
his  own  property.  And  If  you  find  In  this 
case  that  all  through  this  transaction  the  de- 
fendant did  take  such  reasonable  and  proper 
care  as  an  ordinarily  prudent  man  would  take 
under  like  circumstances,  then  tbe  plaintiff 
cannot  recover.  We  will  say,  further,  that 
wherever  a  person  holds  himself  out  and  en- 
gages in  any  business,  occupation,  or  work, 
tbe  employer  has  a  right  to  presume  that  such 
person  possesses  all  the  requisite  knowledge 
and  qualifications  to  properly  discharge  the 
duties  thus  assumed  by  him. 

The  defendant  claims  that  whatever  loss 
or  damage  was  sustained  in  this  case  to  the 
carpets  In  question  resulted  from  a  fire.  If 
you  believe  that  tbe  carpets  of  the  plaintiff 
were  damaged  as  a  result  of  the  fire  only,  and 
that  the  said  fire  was  not  caused  by  the  negli- 
gence or  carelessness  of  the  defendant,  its 
agents,  or  servants,  then  the  plaintiff  Is  not 
entitled  to  recover.  But  If  you  believe  that, 
after  the  damage  done  to  these  carpets  by  the 
Are,  they  were  damaged  by  the"  careless  and 
negligent  manner  In  which  the  defendant  con- 
ducted its  business,  In  not  taking  proper  care 
of  them,  then,  while  the  plaintiff  could  not 
recover  for  the  damage  sustained  from  the 
Are,  he  would  be  entitled  to  recover  for  what- 
ever damages  were  caused  by  the  negligence 
of  the  defendant  after  the  fire. 

If  your  verdict  should  be  for  the  plaintiff, 
It  should  be  for  Just  such  damages  as  the 
plaintiff  has  proved  that  he  has  sustained — 
actual  damages,  not  problematical  or  specula- 
tive damages. 

Verdict  for' defendant. 


REISS  v.  WILMINGTON  CITY  RY.  CO. 

(Superior   Court   of   Delaware.      New    Castle. 
Jan.  4.  1907.) 

L  Carriers— Stbeet  Railroads— Protection 
or  Passengers— Care  Required. 

A  street  railway  company,  in  letting  its 
passengers  on  and  off  its  cars,  mast  stop  its 
cars  at  the  usual  stopping  places  and  wait  a 
reasonable  time  for  passengers  to  get  on  or  off. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  88  1224-1244. 

2.  Same. 

A  carrier,  though  held  to  strict  care  in  the 
safe  transportation  of  passengers,  is  not  an 
insurer  of  their  safety,  and  is  only  responsible 


for  its  own  negligence  in  causing  injury  to  a 
passenger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  8  1087.] 

3.  Same—  Obligation  of  Passengers. 

Passengers  must  act  with  prudence  and  use 
the  means  provided  for  transportation  with 
reasonable  care,  and  if  a  passenger's  negligent 
act  contributes  to  an  injury  he  cannot  recover. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1348.] 

4.  Save. 

It  is  the  duty  of  a  street  car  passenger,  be- 
fore alighting  from  a  car,  to  see  that  it  has 
stopped  and  that  he  may  alight  safely,  and  to 
exercise  reasonable  care  in  alighting. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  §{  1385-1393.] 

5.  Negligence — Reasonable  Care. 

Reasonable  care  is  such  care  as  a  person 
of  ordinary  prudence  would  take  under  similar 
circumstances  to  avoid  accidents,  in  view  of 
the  risks  incurred. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  88  l-o.] 

6.  Carriers  —  Passengers  —  Injuries— Ac- 
tions— Declaration — Proof. 

A  passenger,  suing  a  carrier  for  injuries; 
must  show  by  preponderance  of  the  evidence 
that  the  negligence  causing  the  accident  was  the 
negligence  described  in  the  declaration. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  $8  1281-1283.] 

7.  Same— Negligence— Presumptions. 

The  negligence  of  a  carrier  is  not  presumed 
from  proof  of  an  accident  resulting  in  an  in- 
jury to  a  passenger. 

[Ed.  Note.— For  cases  in  point  Me  Cent  Dig. 
vol.  9,  Carriers,  88  1283-1294.] 

8.  Same — Burden  or  Proof. 

A  passenger,  suing  a  carrier  for  injuries 
received  through  the  negligence  of  the  carrier, 
has  the  burden  of  proving  negligence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
voL  9,  Carriers,  88  1283-1294.] 

9.  Damages  —  Personal   Injuries— Measure 
of  Damages. 

The  verdict  in  favor  of  plaintiff  in  a  per- 
sonal injury  action  should  be  for  such  an 
amount  as  will  reasonably  compensate  him  for 
the  injury  sustained,  including  therein  pain  and 
suffering  and  all  disability  that  may  result 
therefrom. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  88  222-229.] 

Action  by  Anna  M.  Relss  against  the 
Wilmington  City  Railway  Company.  Ver- 
dict for  defendant 

Action  on  the  case  to  recover  damage* 
from  the  Wilmington  City  Railway  Compa- 
ny for  personal  Injuries  alleged  to  have  been 
received  by  the  plaintiff  on  May  16,  1906, 
at  Twenty-Third  and  Market  streets,  in  the 
city  of  Wilmington,  while  she  was  a  passen- 
ger on  one  of  the  cars  of  said  company,  and 
while  in  the  act  of  alighting  from  said  car, 
by  reason  of  the  car's  negligently  starting 
forward  or  backward  and  throwing  her 
therefrom  to  the  bed  of  the  street  The  de- 
fendant company  contended  that  It  was 
guilty  of  no  negligence  and  was  in  no  wise 
responsible  for  tbe  injuries  alleged  to  have 
been  received  by  the  plaintiff;  that  at  the 
time  that  the  plaintiff  arose  to  alight  from 
the  car  the  car  was  standing  perfectly  still, 
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and  so  remained  while  she  was  In  the  act 
of  alighting  therefrom;  and  that  when  she 
placed  her  foot  upon  the  step  of  the  car 
she  tripped  herself  In  some  way  and  fell 
headlong  Into  the  street,  thereby  sustaining 
the  injuries  complained  of. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Reuben  Satterthwaite  and  Daniel  O.  Hast- 
ings, for  plaintiff.  Walter  H.  Hayes  and 
Herbert  H.  Ward,  for  defendant 

LORE,  G.  J.  (charging  the  jury).  Anna 
M.  Relss,  the  plaintiff,  seeks  to  recover  dam- 
ages from  the  Wilmington  City  Railway 
Company,  the  defendant,  for  personal  In- 
juries which  she  claims  to  have  received  by 
reason  of  the  negligence  of  the  defendant 
company.  She  claims  that  on  the  16th  day 
of  May,  1906,  at  Twenty-Third  and  Market 
streets,  In  this  city,  while  she  was  In  the  act 
of  alighting  from  one  of  defendant's  cars, 
the  car  started  forward  or  backward,  and  In 
such  a  way  as  to  throw  her  from  the  car 
and  cause  the  injuries  for  which  she  claims 
damages  In  this  suit. 

A  railway  company,  in  letting  Its  passen- 
gers on  and  off  its  cars,  Is  bound  to  stop 
Its  cars  and  to  wait  a  reasonable  time  for 
the  passenger  to  get  on  or  off,  at  its  usual 
stopping  places,  and  also  to  use  and  exer- 
cise all  reasonable  care  to  secure  the  safety 
of  passengers.  While  the  common  carrier 
is  held  to  strict  care  In  the  safe  transporta- 
tion of  passengers,  yet  It  must  be  borne  In 
mind  that  it  by  no  means  is  an  insurer  of 
their  safety,  but  is  only  responsible  for  Its 
.own  negligence  in  causing  an  Injury.  On 
the  other  band,  there  Is  a  duty  resting  upon 
the  passenger  to  act  with  prudence,  and  to 
use  the  means  provided  for  transportation 
with  reasonable  discretion  and  care;  and 
if  her  negligent  act  contributes  in  bringing 
about  the  injury  of  which  she  complains 
she  cannot  recover.  It  is  also  the  duty  of 
a  passenger  to  see  that  the  car  has  stopped, 
and  that  she  may  get  off  safely,  and  also  to 
exercise  all  reasonable  care  in  getting  on 
or  off.  Reasonable  care  would  be  such  care 
as  a  person  of  ordinary  prudence  would  take 
under  similar  circumstances  to  avoid  acci- 
dent. The  care  should  be  proportioned  In 
all  cases  to  the  risk  incurred. 

This  action  is  based  upon  the  negligence 
of  the  defendant  company,  and  to  enable  the 
plaintiff  to  recover  at  all  she  must  show  to 
your  satisfaction  by  a  preponderance  of  the 
evidence  that  the  negligence  which  caused 
the  accident  was  the  particular  negligence 
described  in  the  declaration  in  her  case — 
that  Is,  from  the  moving  of  the  car  forward 
or  backward  while  she  was  in  the  act  of 
alighting  from  the  car — and  that  the  neg- 
ligence which  caused  the  accident  as  she 
alleges,  was  the  negligence  of  the  defendant 
company.  This  Is  necessarily  so,  because 
there  arises  no  presumption  of  liability  on 


the  part  of  the  defendant  from  the  mere  fact 
that  the  plaintiff  was  Injured  or  that  the, 
accident  happened.  She  cannot  recover  un- 
less it  has  been  proved  to  your  satisfaction, 
by  a  preponderance  of  the  evidence,  that 
the  Injury  to  the  plaintiff  was  caused  by  the 
negligence  of  the  defendant  company;  and 
such  negligence  is  not  to  be  presumed,  but 
must  be  proved,  and  the  burden  of  that 
proof  is  upon  the  plaintiff.  If  you  believe, 
from  the  preponderance  of  evidence  In  this 
case,  after  a  careful  consideration  on  your 
part,  that  while  the  plaintiff  was  In  the  act 
of  alighting  from  the  car  of  the  defendant 
at  Twenty-Third  and  Market  streets,  on  the 
16th  day  of  May  last,  that  the  company 
negligently  started  the  car  forward  or  back- 
ward, so  as  to  cause  her  to  lose  her  footing 
and  throw  her  from  the  car,  she  would  be 
entitled  to  your  verdict  unless  she  contrib- 
uted to  the  accident.  If  your  verdict  should 
be  for  the  plaintiff,  it  should  be  for  such  an 
amount  as  would  reasonably  compensate  her 
for  the  Injury  she  sustained,  including  there- 
in her  pain  and  suffering  and  all  disability 
that  might  result  therefrom. 

On  the  other  hand,  the  defendant  claims 
that  the  injury  resulted,  not  from  the  plain- 
tiff's being  thrown  as  stated  while  alighting 
from  the  car,  but  that  at  the  time  the  car  bad 
stopped  and  there  was  no  movement  at  all, 
and  that  her  fall  was  the  result  of  her  own 
carelessness  or  manner  of  getting  off  the 
car.  It  Is  rarely  that  you  have  a  case  so 
simple  and  upon  which  the  law  Is  so  well 
settled,  for  it  comes  practically  to  this: 
whether  or  not  she  was  thrown  from  the 
car  at  that  time  and  place  by  reason  of 
the  employes  of  the  defendant  company  care- 
lessly starting  the  car  backward  or  forward, 
or  whether  the  plaintiff  fell  in  stepping  off 
and  without  any  negligence  or  liability  on 
the  part  of  the  company.  It  Is  simply  and 
purely  a  question  of  fact,  therefore,  under 
this  Instruction,  for  you  to  determine,  and 
your  verdict  should  be  for  whichever  party 
In  your  judgment  there  is  a  preponderance 
of  the  evidence. 


Verdict  for  defendant 


(6  Pen.  401) 

STATE  v.  BRISCOE 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.    May  20,  1907.) 

1.  False  Pretenses— Obtaining  Monet— In- 
dictment— Allegations— Proof. 

The  state,  on  a  prosecution  for  obtaining 
paper  money  of  a  specified  sum  by  false  pre- 
tenses, need  not  prove  that  accused  obtained 
a  particular  sum;  and  it  is  sufficient  to  show 
that  any  sum  of  paper  money  was  obtained. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  8  53.] 

2.  Criminal  Law— Existence  or  Corpora- 
tions—Judicial  Notice. 

The  state,  on  a  prosecution  for  obtaining 
by  false  pretenses  money  from  a  corporation 
created  by  a  public  act  of  the  Legislature  of 
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the  state,  need  not  prove  the  existence  of  die 
corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  14.  Criminal  Law,  f  706.] 

3.  False    Pretenses  —  Statutes— Construc- 
tion. 

The  word  "person,"  in  the  statute  punish- 
ing one  who  by  false  pretenses  obtains  from 
"any  other  person"  any  money,  etc.,  with  in- 
tent to  defraud,  includes  a  domestic  corpora- 
tion. 

4.  Sams— Elements. 

To  convict  one  of  false  pretenses  the  state 
must  prove  that  accused  knowingly  made  false 
pretenses  with  intent  to  cheat  and  defraud  an- 
other, and  that  by  such  pretenses  he  actually 
defrauded  the  latter  and  obtained  from  it  its 
property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  23,  False  Pretenses,  Si  5-13.] 

5.  Same— Natubb. 

A  false  pretense,  essential  to  the  crime  of 
false  pretenses,  is  such  a  fraudulent  representa- 
tion of  a  fact,  past  or  existing,  by  one  who 
knows  it  to  be  untrue,  as  is  adapted  to  induce 
the  person  to  whom  it  is  made  to  part  with 
something  of  value :  and  it  may  consist  of  any 
act,  word,  or  token  calculated  to  deceive  an- 
other, and  knowingly  and  designedly  employed 
with  intent  to  defraud  another  of  personalty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  {{  5-12.] 

6.  Same— Intent— Proof. 

The  intent  to  defraud,  essential  to  con- 
stitute false  pretenses,  majr  be  proved  either  by 
direct  or  circumstantial  evidence. 

7.  Criminal    Law  —  Evidence  —  Considera- 
tion BY  JUBY. 

The  testimony  of  experts,  as  well  as  ad- 
missions of  accused  on  trial  for  crime,  must  be 
cotisidered  by  the  jury  in  connection  with  all 
the  other  testimony  in  the  case,  and  should  re- 
ceive as  much  weight  as  the  same  is  entitled  to. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1265,  2060.] 

8.  Same— Reasonable   Doobt— Bubden    or 
Proof. 

To  convict  one  of  crime,  the  state  must 
prove  beyond  a  reasonable  doubt  every  element 
thereof. 

SSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
14,  Criminal  Law,  {  1267.] 

9.  Same— Conflicting  Evidence— Consider- 
ation by  Jury. 

Where  the  testimony  in  a  criminal  case  is 
conflicting,  the  jury  must  reconcile  it,  if  they 
cam;  and,  if  they  cannot,  they  should  give 
credit  to  the  testimony  of  those  witnesses  they 
deem  most  worthy  of  belief. 

10.  Same— Reasonable  Doubt. 

By  a  reasonable  doubt  is  not  meant  a 
speculative  or  mere  possible  doubt,  but  a  real 
and  substantial  doubt  growing  out  of  the  evi- 
dence, and  such  a  doubt  as  remains  in  the  minds 
of  reasonable  men  after  a  careful  consideration 
of  all  the  testimony  in  the  case. 

Edward  Briscoe  was  indicted  and  tried 
for  obtaining  money  by  false  pretenses.  Ver- 
dict, guilty. 

Indictment  for  obtaining  money  by  false 
pretenses  from  the  Wilmington  City  Railway 
Company,  a  corporation  of  the  state  of 
Delaware.  At  the  trial  the  state  proved, 
among  others,  the  following  facts,  vis. :  That 
at  abont  naif  past  9  o'clock  on  the  evening 
of  April  10,  1907,  the  defendant,  Briscoe,  ap- 
proached two  men  at  Pennsylvania  avenue 
and  Do  Pont  street  in  the  city  of  Wilmington, 


stating  that  he  had  been  struck  by  a  car  of 
the  Wilmington  City  Railway  Company  run- 
ning north  on  Du  Pont  street;  that  a  large 
quantity  of  blood  was  seen  on  the  tracks  of 
said  company  on  Du  Pont  street  at  Pennsyl- 
vania avenue,  and  while  the  same  was  being 
examined  by  two  of  the  state's  witnesses 
the  defendant  called  the  attention  of  said 
witnesses  to  a  Wilmington  City  Railway  car 
which  was  running  on  Du  Pont  street  south 
from  Delaware  avenue,  the  terminus  of  the  Du 
Pont  Street  line,  three  squares  from  Pennsyl- 
vania avenue  and  Du  Pont  street,  stating  that 
that  was  the  car  which  struck  him,  and  re- 
questing that  they  examine  the  car  as  it  ap- 
proached them,  towards  the  south,  and  see  If 
there  was  blood  on  the  north  end  of  the  car, 
and  also  to  get  the  number  of  the  car  and 
write  it  down  for  him,  so  that  he  might  not 
forget  it  Said  witnesses  noticed  something 
like  blood  on  the  north  end  of  the  car  as  it 
passed  them,  and  also  stated  that  the  number 
of  the  car  was  62.  They  also  testified  that  the 
face  and  shirt  front  of  the  defendant  were* 
covered  with  blood.  At  the  request  of  the 
defendant  an  ambulance  was  telephoned  for 
and  the  defendant  was  sent  to  the  Delaware 
Hospital;  that  he  was  there  examined  by  a 
physician,  and  no  Injuries  whatever  were 
found  upon  him,  although  he  complained  of 
pains  in  his  head,  and  he  was  discharged 
from  the  hospital  the  following  morning. 
There  was  further  evidence  showing  that 
blood  was  found  on  the  pavement  near  the 
railway  tracks  at  the  terminus  at  Delaware 
avenue.  Two  quart  fruit  jars  smeared  on 
the  inside  with  what  looked  like  blood,  found 
near  the  scene  of  the  alleged  accident  early 
the  following  morning,  were  admitted  in 
evidence.  The  state  also  proved  that  be- 
tween 9  and  10  o'clock  on  the  morning  of 
April  19th  the  defendant  went  to  the  Wil- 
mington Abattoir  and  purchased  one  quart 
of  ox  blood,  stating  that  he  wanted  it  to 
drink.  The  state  further  proved  by  Dr.  A. 
Robin,  city  bacteriologist  and  blood  expert, 
that  samples  of  blood  taken  from  the  fender 
of  car  No.  62,  from  the  tracks  of  the  company 
at  Du  Pont  street  and  Pennsylvania  avenue, 
and  from  the  shirt  worn  by  the  defendant 
on  the  night  of  April  19th,  were  examined  by 
him  scientifically  and  microscopically,  and 
that  said  examination  disclosed  that  none 
of  said  samples  showed  the  usual  character- 
istics of  human  blood,  but  that  each  and 
all  of  the  same  were  consistent  with  ox  blood. 
The  state  also  showed  that  the  prisoner  ob- 
tained from  the  Wilmington  City  Railway 
Company  the  sum  of  $85  as  compensation 
for  his  alleged  injuries. 

The  state  contended  upon  the  above  facts 
that  the  only  reasonable  Inference  that  could 
be  drawn  therefrom  was  that  the  defendant, 
after  purchasing  the  ox  blood  from  the 
Abattoir  Company,  had  smeared  the  same 
upon  the  north  end  of  the  bumper  of  car 
No.  62  while  It  was  lying  over  at  the  terminus 
at  Delaware  avenue  and  Du   Pont  street, 
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then  hastened  back  to  Du  Pont  street  and 
Pennsylvania  avenue,  poured  blood  upon  the 
track  there,  smeared  himself  with  the  blood, 
and  left  the  Jars  in  which  he  hsd  brought  the 
same  where  they  were  subsequently  found, 
and  .lien  called  the  attention  of  the  state's 
witnesses  at  Pennsylvania  avenue  and  Du 
Font  street  to  the  evidences  of  his  alleged 
Injuries,  which  were  wholly  feigned  and 
pretended;  and,  having  received  compensa- 
tion of  $85  upon  the  basis  of  such  pretended 
injuries,  It  rendered  him  clearly  guilty  of 
obtaining  money  under  false  pretenses.  The 
defendant  denied  the  allegations  of  the  state, 
and  stated  that  be  purchased  the  ox  blood 
in  question,  but  drank  the  same  upon  the 
premises  of  the  Wilmington  Abattoir  Com- 
pany, explaining  that  the  blood  upon  his 
shirt  front,  which  the  city  bacteriologist  had 
stated  was  ox  blood,  was  smeared  upon  the 
same  from  the  liver  and  lights  of  a  sheep 
which  were  bloody  and  which  he  was  carry- 
ing home  at  the  time  the  car  collided  with 
film. 

Argued  before  LORE,  a  J.,  and  GRUBB 
and  PENNBWILL,  JJ. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen., 
for  the  State.  Leonard  E.  Wales,  for  defend- 
ant 

PENNEWILL,  J.  (charging  the  jury).  It 
is  charged  in  this  Indictment  that  the  defend- 
ant In  the  month  of  April  last,  designing  and 
Intending  to  cheat  and  defraud  the  Wilming- 
ton City  Railway  Company  of  certain  money, 
unlawfully,  knowingly,  and  designedly,  false- 
ly pretended  to  the  said  company  that  he  was, 
on  the  19th  day  of  April,  A.  D.  1907,  struck 
by  a  certain  car  of  the  said  Wilmington  City 
Railway  Company  while  he,  the  said  Edward 
Briscoe,  was  In  the  act  of  crossing  Du  Pont 
street,  in  said  city,  at  a  point  near  Pennsyl- 
vania avenue,  and  that  he,  the  said  Edward 
Briscoe,  by  being  so  struck  as  aforesaid,  had 
been  physically  injured  and  badly  wounded, 
whereas  In  truth  and  in  fact  he  was  not,  on 
said  19th  day  of  April,  A.  D.  1907,  struck  by 
said  car  of  said  company,  In  the  manner 
aforesaid,  at  the  place  aforesaid,  or  in  any 
manner  or  at  any  place,  and  was  not  then 
and  there  physically  Injured  or  badly  hurt,  In 
manner  aforesaid,  as  he  the  said  Edward 
Briscoe  then  and  there  well  knew,  and  which 
said  pretense  he  then  and  there  knew  to  be 
false,  and  by  color  and  means  of  said  false 
pretense  or  pretenses  he  the  said  Edward 
Briscoe  did  then  and  there  knowingly,  unlaw- 
fully and  designedly  obtain  from  the  Bald 
Wilmington  City  Railway  Company  certain 
paper  money,  with  intent  to  defraud  the  said 
company.  The  amount  charged  In  the  Indict- 
ment is  the  sum  of  $100.  It  is  not  necessary 
that  such  particular  sum  should  be  proved  to 
you;  but,  If  the  state  has  shown  to  your  satis- 
faction that  any  sum  of  paper  money  was  ob- 
tained by  the  defendant  from  the  Wilmington 
City  Railway  Company  In  the  manner  al- 
leged, It  would  be  sufficient. 


The  offense  charged  against  the  defendant 
is  that  which  Is  commonly  known  as  obtain- 
ing money  by  false  pretenses,  and  is  based 
upon  a  statute  of  this  state  which  provides 
"that  If  any  person  shall,  by  any  false  pre- 
tense, obtain  from  any  other  person  any  chat- 
tel, money  or  other  valuable  security,  with 
intent  to  cheat  or  defraud  any  person  of  the 
same,  every  such  offender  shall  be  guilty  of 
a  misdemeanor,"  eta  The  Wilmington  City 
Railway  Company  is  a  corporation  of  this 
state,  created  by  a  public  act  of  the  Legisla- 
ture, and  the  state  Is  not,  therefore,  required 
to  prove  that  it  is  a  corporation;  and,  al- 
though In  the  statute  above  mentioned  the 
word  "corporation"  1b  not  used.  It  Is  neverthe- 
less a  person  within  the  contemplation  and 
meaning  of  said  act,  and  is  to  be  bo  regarded 
by  you.  If  it  is  shown  to  your  satisfaction  by 
the  evidence  that  money  was  paid  to  the  de- 
fendant for  the  Wilmington  City  Railway 
Company  by  an  agent  or  representative  there- 
of, such  payment  would  be  a  payment  by  the 
company. 

In  order  to  convict  the  defendant  under 
this  indictment,  the  state  must  have  proved 
(1)  that  the  defendant  knowingly  made  the 
false  pretense;  (2)  that  he  made  such  pretense 
with  Intent  to  cheat  and  defraud  the  Wil- 
mington City  Railway  Company;  (3)  that  by 
such  pretense  he  actually  did  cheat  and  de- 
fraud the  Wilmington  City  Railway  Com- 
pany, and  did  obtain  from  it  thereby  the  said 
paper  money,  it  then  being  the  property  of 
said  company.  A  false  pretense  has  been  de- 
fined to  be  such  a  fraudulent  representation 
of  a  fact,  past  or  existing,  by  a  person  who 
knows  it  to  be  untrue,  as  is  adapted  to  Induce 
the  person  to  whom  It  is  made  to  part  with 
something  of  value;  and  it  may  consist  In  any 
act,  word,  symbol,  or  token  calculated  to  de- 
ceive another,  and  knowingly  and  designedly 
employed  by  any  person  with  Intent  to  de- 
fraud another  of  money  or  other  personal 
property.  State  v.  Lynn,  3  Pennewlll,  816,  51 
Atl.  878.  The  Intent  to  cheat  and  defraud  is 
an  essentia]  element  of  the  offense  charged, 
and  must  be  proved,  like  any  other  material 
element  of  the  charge,  In  order  to  convict  the 
prisoner ;  but  such  proof  may  be  made  either 
by  direct  or  circumstantial  evidence,  and  It 
Is  your  province  and  duty  to  carefully  consid- 
er all  the  facts  and  circumstances  disclosed 
by  the  evidence  In  determining  whether  such 
intent  existed  or  not.  The  pretense  charged 
must  be,  not  only  false,  but  also  of  such  a 
nature  as  is  calculated  to  deceive.  It  must 
have  enabled  the  defendant  to  obtain  the 
money,  and  have  influenced  or  induced  the 
company  to  part  with  the  same. 

The  testimony  of  experts,  as  well  as  admis- 
sions of  a  defendant,  are  to  be  considered  by 
the  jury  in  connection  with  all  the  other  tes- 
timony, and  should  receive  just  so  much 
weight  as  you  think  they  are  entitled  to  under 
all  the  circumstances  of  the  case  as  disclosed 
by  the  evidence. 

In  order  .to  convict  the  prisoner  the  state 
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most  have  proved  to  your  satisfaction  beyond 
a  reasonable  doubt  every  material  element  of 
the  charge.  Where  the  testimony  Is  conflict- 
ing, it  Is  your  duty  to  reconcile  it  if  you  can. 
If  you  cannot  do  so,  then  you  should  give 
credit  to  the  testimony  of  those  witnesses 
which,  under  all  the  circumstances  of  the 
case,  you  deem  most  worthy  of  belief. 

It  is  now  for  you  to  say,  gentlemen,  wheth- 
er the  defendant  is  guilty  or  not  guilty  of  the 
offense  with  which  he  stands  charged.  If, 
after  carefully  considering  all  the  evidence 
and  applying  the  law  thereto  as  we  have  stat- 
ed It,  you  entertain  a  reasonable  doubt  of  the 
defendant's  guilt,  that  should  Inure  to  his  ac- 
quittal. We  say  to  you,  howeves,  that  by  a 
reasonable  doubt  is  not  meant  a  speculative 
or  mere  possible  doubt,  but  a  real  and  sub- 
stantial doubt  growing  out  of  the  evidence, 
and  such  a  doubt  as  would  remain  in  the 
minds  of  reasonable  and  fair-minded  men  aft- 
er a  careful  consideration  of  all  the  testi- 
mony In  the  case. 

Verdict:    Guilty. 


SB) 

RICHARDSON   v.    NATIONAL   BANK   OF 
WILMINGTON  AND  BRANDYWINE. 

(Superior  Court  of  Delaware.     New  Castle. 
July  3,  1907.) 

Justices  or  the  Peace  —  Appeal  —  Bond  — 

Rev.  Code  1852,  as  amended  in  1893,  p. 
754,  c.  99,  f  25,  providing  that  an  appeal  from 
a  justice  shall  be  allowed  by  him  on  the  party 
offering  "sufficient  security  in  such  Bum  as  the 
justice  shall  deem  sufficient,"  whereupon  the 
justice  shall  make  an  entry  as  follows:    "On 

the  day  of ,  18- — ,  the  said  A.  B. 

appeals,  and  C.  D.  becomes  surety  in  the  sum 
of,  etc,  which  entry  shall  be  signed  by  the 
"sureties,"  and,  when  signed,  shall  bind  the 
"sureties,"  is  satisfied  by  a  bond  signed  by  one 
surety. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  31,  Justices  of  the  Peace,  {  554.] 

Appeal  from  Orphans'  Court,  New  Castle 
County. 

Action  by  the  National  Bank  of  Wilmington 
and  Brandywine  against  Joseph  R.  Richard- 
son. From  a  judgment  of  a  justice  of  the 
peace  for  plaintiff,  defendant  appealed. 
Plaintiff  moves  to  dismiss  appeal.  Motion  re- 
fused. 

Argued  before  LORE,  0.  J.,  and  GRDBB 
and  PENNEWILL,  JJ. 

Robert  H.  Richards,  for  appellant  J.  Har- 
vey Whlteman,  for  respondent 

J.  Harvey  Whlteman,  for  respondent: 

I  move  to  dismiss  the  appeal  for  the  follow- 
ing reasons: 

That  the  surety  entered  into  before  the 
Justice  of  the  peace  Is  not  sufficient  In  that 
there  Is  but  one  security,  whereas  the  statute 
requires  two  or  more  securities.  The  statute 
upon  this  subject  is  as  follows:  Section 
25.  c.  99,  p.  754,  of  the  Revised  Code  of 
1852,  amended  In  1893:    "Such  appeal  shall 


be  allowed  by  the  Justice  at  any  time  within 
fifteen  days  from  the  date  of  giving  the 
judgment  and  not  after,  counting  that  day 
as  one,  upon  the  party  entitled  to  the  appeal, 
or  his  agent  or  attorney  praying  it  and  offer- 
ing sufficient  security  in  such  sum  as  the 
Justice  shall  deem  sufficient  to  cover  the 
judgment  appealed  from  and  the  costs  on 
the  appeal.    The  justice  shall  make  an  entry 

thereof  as  follows:    'On  the  day  of 

-,  18 — ,  the  said  A.  B.  appeals,  and  C. 


D.  becomes  surety  In  the  sum  of  $- 
that  the  said  appeal  shall  be  prosecuted  with 
effect,  and  also  that  any  judgment  which 
shall  be  rendered  against  the  said  A.  B.,  or 
his  executors  or  administrators  upon  said 
appeal,  shall  be  satisfied' — which  entry  shall 
be  signed  by  the  sureties,  or  it  shall  be 
void.  When  signed,  It  shall  be  an  obligation 
of  record  and  shall,  to  the  extent  of  the  sum 
therein  expressed,  bind  the  sureties  and  their 
executors  and  administrators,"  etc.  The  en- 
try upon  the  justice's  docket  is  as  follows: 
"On  the  9th  day  of  May,  A.  D.  1907,  the 
said  Joseph  R.  Richardson  appeals,  and  Wil- 
liam C.  Seaton  becomes  surety  In  the  sum  of 
four  hundred  dollars,  that  the  said  appeal 
shall  be  prosecuted  with  effect  and  also 
that  any  Judgment  which  shall  be  rendered 
against  the  said  Joseph  R  Richardson,  or 
his  executors  or .  administrators,  upon  said 
appeal,  shall  be  satisfied.  William  C.  Sea- 
ton." 

The  word  "surety,"  as  used  in  the  first 
part  of  the  entry  on  the  Justice's  docket 
means  "security,"  and  does  not  refer  to  the 
number  of  persons  guarantying  the  prosecu- 
tion of  the  appeal  and  the  payment  of  the 
judgment.  The  statute  requires  that  this 
entry  shall  be  signed  by  the  "sureties"  (us- 
ing the  plural).  The  statute  further  directs 
that,  when  this  entry  is  signed,  It  shall  bind 
the  "sureties"  (again  using  the  plural)  and 
"their"  (again  using  the  plural)  executors, 
etc.  This  right  of  appeal  from  the  Justice 
being  a  statutory  right  the  method  of  taking 
such  appeal  must  be  most  strictly  pursued; 
and  inasmuch  as  the  act  granting  such  ap- 
peal has  directed  that  such  appeal  shall  be 
allowed  only  after  sufficient  security  has  been- 
offered,  and  further  directs  that  sufficient 
security  shall  consist  In  the  appellant  pro- 
viding "sureties"  (this  term  being  la  the 
plural),  then,  the  security  In  this  case  con- 
sisting of  William  C.  Seaton  alone,  the  ap- 
peal Is  void  and  should  be  dismissed.  Rheem 
v.  Naugatuck  Wheel  Co.,  83  Pa.  356. 

In  Henry  v.  Boyle,  1  Miles  (Pa.)  386,  It 
was  held  that  under  the  English  statutes  In 
force  in  Pennsylvania  a  writ  of  error  was  no 
supersedeas,  unless  accompanied  by  a  recog- 
nizance with  two  sufficient  sureties.  Al- 
though our  act  does  not  name  any  number. 
It  has  the  term  "sureties,"  which  necessarily 
Implies  more  than  one. 

The  case  of  Beebe  v.  Young  et  al.,  13  Mich. 
221,  was  an  appeal  in  chancery;  the  ground 
of  appeal  being,  among  other  things,  that 
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the  appeal  bond  Is  executed  by  one  surety 
only.  Tbe  statute  of  Michigan  requires  a 
bond  with  sufficient  sureties  In  cases  where 
appeals  are  taken.  In  that  case,  there  being 
but  one  surety,  the  court  said:  "The  ob- 
jection to  the  bond  we  think  well  taken. 
The  statute  requires  a  bond  with  sufficient 
sureties,  and  a  single  security  does  not  an- 
swer Its  demand." 

Again,  in  Blake  v.  Sherman,  12  Minn.  420 
(Gil.  306),  being  an  appeal  from  an  order 
of  the  district  court  dissolving  an  attach- 
ment, the  court  said:  "It  is  further  urged 
against  the  validity  of  the  attachment  that 
the  bond  required  by  statute  was  not  given. 
Section  131,  p.  467,  Gen.  St.,  provides  that 
'before  issuing  the  writ  the  Judge  or  court 
commissioner  shall  require  a  bond  on  the 
part  of  the  plaintiff,  with  sufficient  sureties, 
conditioned  that  if  the  defendant  recovers 
judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and 
all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the 
penalty  of  the  bond,  which  shall  be  at  least 
two  hundred  and  fifty  dollars.'  We  think 
that  this  section  of  the  statute  Is  not  to  be 
regarded  as  directory.  There  must  be  a  bond 
with  a  penalty  and  a  condition  and  with  two 
or  more  sureties." 

Van  Wezel  v.  Van  Wezel,  3  Paige  (N.  T.) 
38,  was  a  case  in  which  there  was  a  motion 
to  dismiss  the  appeal  because  of  irregularity. 
The  chancellor  said:  "The  appellant  has 
shown  that  the  surety  who  signed  the  ap- 
peal bond  in  this  case  is  actually  In  exis- 
tence, although  It  is  not  alleged  that  he  is 
responsible  for  a  single  dollar.  But  the  ap- 
peal was  not  regularly  entered,  because  by 
law  there  shoqld  have  been  two  or  more 
sureties  In  the  appeal  bond.  The  statute  re- 
quires a  deposit  of  money  on  an  appeal,  or 
a  bond  with  sureties,  In  the  plural.  Al- 
though the  number  Is  not  specified  in  this 
part  of  the  statute,  It  requires  two  to  con- 
stitute sureties."  Because  of  this  Irregu- 
larity the  appeal  was  dismissed.  The  doc- 
trine as  laid  down  In  3  Paige  was  approved 
In  the  North  American  Coal  Company  v. 
Dyett,  4  Paige  (N.  Y.)  273. 

In  Harris  v.  Regester  &  Sons,  70  Md.  109, 
16  Atl.  386,  which  was. a  suit  upon  an  appeal 
bond  signed  by  John  Harris  alone  as  sure- 
ty, the  court  below  permitted  judgment 
against  Harris  on  the  said  surety  bond ;  but 
upon  appeal  the  court  said:  "The  Code  of 
1888  (article  5,  |  6),  provides  that  'no  execu- 
tion upon  any  Judgment  or  decree  •  •  * 
shall  be  stayed  or  delayed  unless  tbe  person 
against  whom  such  Judgment  or  decree  shall 
have  rendered  or  passed  *  •  *  or  some 
other  person  In  his  or  their  behalf  shall  im- 
mediately upon  praying  an  appeal  *  *  * 
enter  into  a  bond  with  a  sufficient  security  in 
at  least  double  the  sum  recovered,'  etc.  Pre- 
cisely the  same  words,  'sufficient  security,' 
are  used  In  the  Code  of  1860  (article  5,  $ 
51).    And  this  section  was  taken  from  Acts 


1826,  c.  200,  |  1,  which  repealed  and  replac- 
ed Acts  1811,  p.  170,  c.  171,  and  Acts  1713, 
c.  4,  all  of  which  required  sureties  In  such 
an  appeal  bond.  The  plural,  'securities'  or 
'sureties,'  Is  thus  used  throughout  this  sec- 
tion, and  it  can  scarcely  be  assumed  that 
it  was  not  designedly  done.  The  forms  giv- 
en In  Harris'  entries  provide  spaces  for 
two  securities.  *  *  •  It  would  seem, 
therefore,  upon  looking  to  the  language  of 
the  statute,  that  an  appeal  bond,  effective 
to  stay  execution  on  a  final  judgment  or  de- 
cree, must  be  entered  into  by  at  least  two 
sufficient  securities.  Whilst  this  question  has 
never  been  passed  upon  by  this  court,  exact- 
ly similar  statutory  provisions  have  been 
construed  by  other  appellate  courts,  whose 
decisions  are  entitled  to  great  weight."  Aft- 
er reviewing  numerous  authorities,  the  court 
further  said :  "We  see  no  reason  for  not  giv- 
ing to  the  language  of  our  own  statute  the 
same  construction.  When  the  Legislature 
used  the  word  'securities'  in  the  plural,  we 
are  certainly  not  warranted  in  saying  that 
only  surety  was  Intended.  The  General  As- 
sembly must  be  regarded  as  having  meant 
what  the  word  used  by  It  distinctly  Imports ; 
and  it  would  be  little,  it  anything,  short  of 
direct  Judicial  legislation,  to  hold  that  one 
surety  is  tantamount  to  or  gratifies  the  de- 
mand for  'sufficient  sureties.'  The  Legisla- 
ture has  declared  in  plain  terms  that  in 
such  a  bond  as  this  there  must  be  securities. 
This  is  a  matter  wholly  within  its  discre- 
tion, and  undoubtedly  within  the  scope  of  Its 
exclusive  powers.  Tbe  expediency  or  policy 
of  such  an  enactment  cannot  be  Inquired  into 
or  impeached  by  any  other  tribunal  known 
to  our  laws.  Obviously,  therefore,  the  courts 
are  powerless  to  nullify  the  statute  in  this 
particular  by  substituting  for  Its  actual  pro- 
vision a  different  requirement  The  conse- 
quences of  this  conclusion  In  this  case  may 
be  very  Injurious  to  the  appellees;  but  the 
law  Is  so  written,  and  any  attempt  to  rescue 
the  bond  by  strained  or  forced  construction 
of  the  act  of  assembly  would,  to  the  extent 
that  it  unsettled  the  law  as  enacted,  lead  to 
more  serious  evils." 

The  foregoing  authorities  being  adjudica- 
tions by  courts  of  high  standing  upon  stat- 
utes containing  language  precisely  similar  to 
the  language  used  In  the  statute  of  the 
state  of  Delaware  entitles  them  to  great  cred- 
it, and  It  is  therefore  submitted  as  conclusive 
that  the  surety  In  this  case,  being  a  single 
person,  does  not  comply  with  the  requirement 
of  the  statute  as  above  referred  to,  and  that 
the  appeal  should  consequently  be  dismissed. 

Robert  H.  Richards,  for  appellant: 

The  statute  quoted  by  the  learned  counsel 
Is  a  reasonable  statute,  but  the  construction 
he  seeks  to  have  given  to  it  Is  an  unreasonable 
construction.  The  court  presided  over  by  a 
justice  of  the  peace  Is  an  inferior  tribunal 
having  Jurisdiction  in  civil  cases  to  the  limit- 
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cd  amount  of  $200,  and  In  the  matter  of  tak- 
ing an  appeal  from  the  judgment  of  this  in- 
ferior tribunal  the  Legislature  would  not 
be  presumed  to  have  Intended  to  furnish  more 
than  a  sufficient  security  to  the  plaintiff  for 
his  money,  and  therefore  the  Legislature 
could  not  be  presumed  to  have  Intended  to 
multiply  the  number  of  sureties;  but  the 
Inference  would  naturally  be  that  the  num- 
ber of  sureties  should  be  as  small  as  pos- 
sible, In  order  to  enable  the  plaintiff  to  take 
his  appeal,  the  only  requisite  being  that  he 
shall  furnish  what  the  statute  requires,  viz., 
a  sufficient  security.  One  surety,  In  many 
instances,  may  be  much  more  adequate  than 
two,  three,  or  four  sureties;  there  being  no 
virtue  in  the  number  of  sureties.  This  is 
an  old  statute,  and,  as  your  honors  know 
from  experience,  the  practice  has  been  almost 
uniformly  to  require  but  one  surety  on  an 
appeal  from  a  Justice  of  the  peace.  This  has 
been  the  generally  accepted  construction  of 
the  statute  by  the  bar  and  the  practice  un- 
der it 

There  is  nothing  In  the  statute  Itself 
which  should  constrain  your  honors  to  adopt 
the  construction  contended  for  by  the  learn- 
ed counsel.  Aside  from  considerations  of 
public  policy,  or  whether  there  should  be 
additional  hardships  placed  upon  parties  de- 
siring to  take  appeals  from  this  Inferior  tri- 
bunal— In  which  the  law  Is  sometimes  very 
curiously  laid  down  and  declared — and  from 
which  litigants  should  have  the  broadest 
possible  opportunity,  consistent  with  safety, 
to  take  an  appeal  to  a  court  where  legal 
questions  may  be  fully  and  fairly  adjudicat- 
ed, there  Is  quite  sufficient  In  the  statute  It- 
self to  justify  your  honors  in  construing  the 
statute  to  mean  that  but  one  surety  Is  suffi- 
cient upon  an  appeal  bond.  This  Is  peculiar- 
ly a  question  arising  under  our  statute.  De- 
cisions from  other  jurisdictions  are  of  no 
avail,  unless  they  are  based  upon  statutes 
which  are  Identical  In  form  and  principle 
with  our  own.  The  test  is  whether  the  stat- 
ute contemplates  the  furnishing  of  •'sure- 
ties," or  whether  It  means  that  ample  se- 
curity, without  regard  to  the  number  of  sure- 
ties, shall  be  furnished  on  an  appeal  bond 
given  before  a  justice  of  the  peace. 

LORE,  C.  J.  We  think  the  statute  Is  fully 
complied  with  when  either  one  or  more  sure- 
ties sign  an  appeal  bond  given  before  a  Jus- 
tice of  the  peace,  and  we  therefore  refuse  to 
dismiss  the  appeal. 


(6  Pen.  391) 

In  re  CROSSGROVB. 

(Superior    Court   of    Delaware.      New    Castle. 
July  3,  1907.) 

Suebitfs   —  Fees  —  Doixakaqe— Execution 
Sale. 

The  provision  of  Rev.  Code  1852,  amended 
in  1893,  p.  806.  c.  125,  8  7,  requiring  payment 
tt  dollarage  to  tbe  sheriff  on  sales  of  land  un- 
der execution,  Is  repealed  by  Act  March  29, 


1907,  being  24  Laws  Del.  c  — .  entitled  "An 
act  to  amend  sections  7  and  10"  of  said  chap- 
ter. 

Petition  of  Joseph  Crossgrove  for  payment 
to  him  of  money  paid  Into  court  by  the  sheriff 
and  claimed  by  the  levy  court  of  New  Castle 
county  as  dollarage.    Petition  granted. 

The  petition  set  forth  the  following  facts: 
"That  your  petitioner,  as  assignee  of  Henry 
F.  Carpenter,  assignee  of  Joseph  L.  Carpenter, 
Jr.,  assignee  of  Perpetual  Savings  &  Loan 
Association,  assignee  of  Joseph  L.  Carpenter, 
Jr.,  by  a  writ  of  scire  facias  upon  a  mort- 
gage, Issued  out  of  this  honorable  court,  and 
appropriate  proceedings  subsequent  thereto, 
recovered  a  Judgment  for  the  sum  of  eleven 
hundred  and  fifty  dollars  ($1,150.00),  together 
with  interest  and  costs,  at  the  February  term, 
A.  D.  1907,  of  this  honorable  court  against 
John  Repka  and  Emma  Repka,  his  wife, 
mortgagors,    which   said   judgment    is    No. 

,  February  term,  A.  D.  1907,  and  is 

recorded  In  Judgment  Docket  M,  vol.  3,  page 
— .  That  by  authority  of  a  writ  of  levari 
facias  Issued  upon  the  said  judgment  the 
sheriff  of  New  Castle  county,  on  the  20th  day 
of  May,  A.  D.  1907,  did  sell  the  lands  and 
premises  covered  by  said  mortgage  unto 
Harry  Sparks  for  the  sum  of  twelve  hundred 
dollars  ($1,200.00).  That  In  the  course  of 
settlement  by  your  petitioner  with  Henry 
Stafford,  sheriff  of  this  county,  for  the  pro- 
ceeds of  said  sale,  to  wit,  the  sum  of  twelve 
hundred  dollars  ($1,200),  the  said  Henry  Staf- 
ford, sheriff  as  aforesaid,  demanded  that 
your  petitioner  should  pay  to  him,  as  a  part 
of  the  costs  upon  the  said  writ  of  levari 
facias  and  the  execution  thereof,  a  fee  or  sum 
amounting  to  twenty-four  dollars  as  dollarage 
upon  the  amount  of  the  said  sale  of  said  real 
estate.  Tour  petitioner,  being  desirous  to 
obtain  his  deed  for  said  real  estate  and  the 
said  sheriff  being  unwilling  to  deliver  said 
deed  until  the  payment  of  the  costs  upon  his 
said  writ,  Including  the  said  sum  of  twenty- 
four  dollars  as  dollarage  as  aforesaid,  paid 
to  the  said  sheriff  the  sum  of  sixty-nine 
dollars  and  ninety-two  cents,  being  the  total 
amount  of  costs  on  his  said  writ,  including 
the  said  sum  of  twenty-four  dollars;  but, 
nevertheless,  the  said  sum  of  twenty-four  dol- 
lars, part  of  the  said  costs  as  aforesaid,  was 
paid  by  your  petitioner  to  the  said  sheriff 
under  protest,  and  your  petitioner  did  then 
and  there  notify  the  said  sheriff  that  he  pro- 
tested against  the  payment  of  the  said  sum  of 
twenty-four. dollars,  and  that  he  would  take 
proper  legal  steps  to  recover  from  said  sheriff 
the  said  amount.  Your  petitioner  is  informed, 
and  the  record  of  this  court  shows,  that  the 
said  sheriff  has  paid  the  said  sum  of  twenty- 
four  dollars  into  this  court  to  abide  the  dis- 
position of  the  same  by  this  court ;  and  your 
petitioner,  claiming  that  the  said  sum  of 
twenty-four  dollars  as  dollarage  upon  the 
sale  of  the  said  real  estate  as  aforesaid  Is  an 
Illegal  charge  and  is  not  a  fee  prescribed  by 


Digitized  by 


Google 


160 


67  ATLANTIC  REPORTER. 


(DeL 


law  or  collectible  under  the  law  of  this  state, 
prays  your  honors  to  make  an  order  directing 
that  the  said  sum  of  twenty-four  dollars  be 
paid  out  of  this  court  unto  your  petitioner. 
And  so  your  petitioner  will. ever  pray,  etc 
Joseph  Crossgrove,  by  Root.  H.  Richards, 
His  Attorney  in  Fact"  The  above  petition 
was  duly  sworn  to  in  the  usual  form  before 
a  notary  public. 

At  the  hearing  on  the  petition,  petitioner 
contended,  in  support  of  the  prayer  of  the 
petition,  that  chapter  125,  §  7,  p.  896,  Rev. 
Code  1852,  amended  in  1893,  being  that  part 
of  the  act  covering  the  sale  of  lands  and 
tenements  under  execution  process  which  re- 
quired the  payment  of  dollarage  to  the  sheriff, 
had  been  repealed  by  the  act  passed  by  the 
last  Legislature  and  approved  by  the  Gover- 
nor on  the  29th  day  of  March,  1907,  being 
chapter  — ,  vol.  24,  Laws  of  Delaware,  en- 
titled "An  act  to  amend  sections  7  and  10,  c. 
125,  Rev.  Code  (1893),  Laws  of  Delaware." 

Argued  before  LORE,  C.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

Robert  H.  Richards,  for  petitioner.  Syl- 
vester D.  Townsend,  Jr.,  for  the  levy  court 

LORE,  C.  J.  And  now,  to  wit  this  3d  day 
of  July,  A  D.  1907,  the  petition  of  Joseph 
Crossgrove  having  been  presented  and  read  to 
the  court  and  the  same  having  been  dis- 
cussed by  Robert  H.  Richards,  attorney  for 
the  petitioner,  and  Sylvester  D.  Townsend,  at- 
torney for  the  levy  court  of  New  Castle  coun- 
ty, and  the  court  having  maturely  considered 
the  same,  it  is  ordered  and  adjudged  by  the 
court  that  there  Is  no  authority  in  law  per- 
mitting the  sheriff  to  demand  or  receive,  as 
an  item  of  cost  collectible  through  his  office, 
dollarage  to  the  extent  of  2  per  centum  of 
the  amount  derived  from  the  sale  of  real 
estate  by  such  sheriff,  or  any  other  commis- 
sion or  dollarage  upon  the  amount  derived 
from  the  sale  of  real  estate  by  such  sheriff; 
and  it  is  therefore  further  ordered  by  the 
court  that  the  sum  of  $24,  unlawfully  collect- 
ed from  Joseph  Crossgrove  by  Henry  Staf- 
ford, sheriff  of  New  Castle  county,  as  dol- 
larage upon  the  amount  derived  from  the  sale 
of  certain  real  estate  and  subsequently  paid 
into  this  court  by  said  sheriff,  be  paid  out  of 
this  court  by  an  appropriate  check  drawn  to 
the  order  of  said  Joseph  Crossgrove,  or  of 
Robert  H.  Richards,  his  attorney  of  record. 


(6  Pen.  3X2) 

BOWRING  T.  WILMINGTON  MALLEABLE 
IRON  CO. 

(Superior  Court  of  Delaware.    New  Castle.    May 
22.  1907.) 

1.  Judgment— Res  Judicata. 

A  judgment  for  defendant  in  an  action  by 
a  parent  as  next  friend  of  a  minor  child  for 
Injuries  received  by  the  child  is  not  a  bar  to 
an  action  by  the  parent  in  his  own  right  for 
the  loss  of  the  services  of  the  child  and  ex- 
penses incurred  on  account  of  the  injuries. 


2.  Same. 

A  judgment  for  defendant  In  an  action  by 
a  parent  as  next  friend  of  a  minor  child  for 
injuries  received  by  the  child,  in  which  evi- 
dence of  loss  of  services  of  the  child  daring 
minority  and  of  money  expended  on  account 
of  the  injuries  was  introduced,  is  a  bar  to  an 
action  by  the  parent  for  loss  of  services  of 
the  child  and  expenses  incurred  on  account  of 
the  injuries;  the  act  of  the  parent  in  the  ac- 
tion by  him  as  next  friend  constituting  an 
emancipation  of  the  child,  or  at  least  a  relin- 
quishment of  his  right  to  damages. 

Action  by  Francis  J.  Bowring  against  the 
Wilmington  Malleable  Iron  Company.  Heard 
on  demurrer  to  plea.    Overruled. 

Argued  before  LORE,  C.  J.  and  GRUBB 
and  PENNEWILL.  JJ. 

Levin  Irving  Handy  and  Herbert  L.  Rice, 
for  plaintiff.  Thomas  F.  Bayard  and  J. 
Harvey  Whlteman,  for  defendant 


PENNEWILL,  J.  In  this  action  Francis 
J.  Bowring,  the  plaintiff,  is  seeking  to  recover 
In  his  own  right  from  the  defendant  company 
damages  for  the  loss  of  services  of  bis 
minor  son  and  expenses  Incurred  on  account 
of  personal  Injuries  received  by  said  minor 
in  an  accident  which  happened  in  the  manu- 
facturing plant  of  said  company,  and  alleged 
to  have  been  caused  by  and  through  its  negli- 
gence. The  plaintiff,  in  a  former  action 
brought  by  him  as  the  next  friend  of  his  son 
to  the  May  term  of  this  court  1904,  sought  to 
recover  from  said  company  damages  for  in- 
juries to  the  son  growing  out  of  the  same  ac- 
cident; and  In  that  case  a  verdict  was  ren- 
dered in  favor  of  the  defendant  In  the  dec- 
laration filed  by  the  plaintiff  in  the  former 
suit  the  injury  to  the  son  was  set  out  in  the 
following  language:  "And  by  reason  of  said 
right  hand  of  said  plaintiff  thus  coming  into 
contact  with  said  revolving  knives,  said  hand 
and  the  fingers  and  thumb  thereof  were  cut 
torn,  broken,  wounded,  lacerated,  amputated, 
and  injured,  and  also  by  means  of  the  prem- 
ises, said  plaintiff  became  and  was  sick,  suf- 
fering, sore,  bruised,  wounded,  lamed,  and 
disordered,  and  so  continued  for  a  long  space 
of  time,  to  wit  hitherto,  during  all  of  which 
time  the  said  plaintiff  suffered  and  under- 
went great  pain,  and  was  hindered  and  pre- 
vented from  transacting  and  attending  to  his 
necessary  and  lawful  affairs  and  business 
by  him  during  all  that  time  to  be  performed 
and  transacted,  and  lost  and  was  deprived 
of  divers  great  gains,  profits,  and  advantages 
which  he  might  and  otherwise  would  have 
derived  from  the  same,  and  also  the  said 
plaintiff  was  forced  and  obliged  to  then  and 
there  have  his  fingers  and  thumb  amputated 
by  surgeons  in  the  endeavor  to  be  cured  of 
the  wounds,  bruises,  and  injuries  so  received, 
and  in  the  said  endeavor  was  forced  and 
obliged  to  then  and  there  lay  out  and  expend 
divers  large  sums  of  money,  to  wit  three 
hundred  dollars." 

In  the  present  case  the  plaintiff,  suing  in 
his  individual  capacity  for  damages  sustained 
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by  bim  because  of  the  Injuries  received  by  the 
son,  uses  the  following  language  in  describ- 
ing bis  injuries:  "And  by  reason  of  said 
right  hand  of  said  Sam  Bowring  thus  com- 
ing Into  contact  with  said  revolving  knives, 
said  hand  and  the  fingers  and  thumb  thereof 
were  cut,  torn,  broken,  wounded,  lacerated, 
amputated,  and  injured,  and  also  by  means 
of  the  premises  said  8am  Bowring  became 
and  was  sick,  suffering,  sore,  bruised,  wound- 
ed, lamed,  and  disordered,  and  so  continued 
for  a  long  space  of  time,  to  wit,  hitherto,  by 
means  of  which  several  premises  he,  the  said 
Sam  Bowring,  for  a  long  space  of  time,  to 
wit,  from  the  day  and  year  first  above  men- 
tioned, hitherto,  became  and  was  unable  to 
do  or  perform  the  necessary  affairs  and  busi- 
ness of  said  plaintiff,  so  being  bis  father 
and  master  as  aforesaid,  and  thereby  the 
said  plaintiff  during  all  that  time  lost  and 
was  deprived  of  the  services  of  his  said  minor 
son  and  servant,  to  wit,  at,  eta,  New  Castle 
county  aforesaid,  and  also  by  means  of  said 
premises  the  said  plaintiff  was  forced  and 
obliged  to  and  did  necessarily  pay,  lay  out, 
and  expend  clivers  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  three  hundred  dollars,  in 
and  about  endeavoring  the  cure  of  said  Sam 
Bowring,  then  and  there  being  his  minor  son 
and  servant  as  aforesaid,  of  the  wounds, 
bruises,  and  injuries  so  received."  It  will 
be  observed  that  In  the  plaintiff's  declaration 
In  both  cases  the  injuries  complained  of 
and  damages  claimed  are  set  out  in  practical- 
ly the  same  language;  the  action  being  for 
the  son  in  the  former  case,  and  for  the 
father  in  the  latter  case,  for  loss  of  services 
and  expenses. 

On  February  5, 1907,  the  defendant  filed  In 
the  cause  now  before  the  court  a  plea  wherein 
it  is  alleged:  "The  said  plaintiff  suffered 
judgment  in  a  certain  action  in  this  court,  in 
which  he,  the  said  plaintiff,  as  next  friend 
of  one  Sam  Bowring,  the  plaintiff's  minor  son, 
proceeded  against  this  defendant  on  the  same 
statement  of  facts  and  praying  for  judgment 
upon  said  statement  of  facts,  and  In  the  course 
of  the  trial  thereof  Introduced  evidence  in  sup- 
port of  said  same  statement  of  facts,  includ- 
ing evidence  for  loss  of  services  of  the  said 
Sam  Bowring  during  his  period  of  minority, 
and  for  money  paid,  laid  out,  and  expended  in 
the  endeavor  to  be  cured  of  the  wounds, 
bruises,  and  Injuries  as  alleged  In  the  plain- 
tiff's declaration  In  said  suit"  To  this  plea 
the  plaintiff  demurred,  and  It  Is  this  demur- 
rer which,  having  been  argued,  Is  now  before 
the  court  for  determination. 

The  demurrer  of  the  plaintiff  admits,  of 
course,  the  truth  of  the  facts  alleged  in  the 
plea  of  the  defendant,  and  the  precise  point 
raised,  therefore,  Is  whether  the  former  ac- 
tion brought  by  the  plaintiff  is  a  bar  to  the 
present  suit.  In  other  words,  does  the  fact 
that  the  father  sought  to  recover  for  his 
minor  child  damages  for  which  he  might 
otherwise  have  maintained  an  action  in  his 
67  A— 11 


own  name  amount  to  a  waiver  or  relinquish- 
ment of  the  father's  right  in  favor  of  the 
son,  as  some  of  the  authorities  hold,  or  to 
an  emancipation  of  the  son  by  the  father, 
as  held  by  others,  so  as  to  preclude  the  fa- 
ther from  maintaining  an  action  in  his  own 
name?  In  order  that  the  particular  ques- 
tion presented  by  this  demurrer  and  argued 
by  counsel  may  be  clearly  understood,  and 
not  confused  with  the  question  raised  by 
another  demurrer  in  this  case  argued  at  the 
November  term  of  this  court,  1906,  and  de- 
cide .without  an  opinion,  it  may  be  well 
to  state  briefly  the  point  Involved  in  the 
former  demurrer,  and  the  reasons  upon 
which  the  court  based  their  decision.  This 
is  made  the  more  necessary  because  counsel 
for  the  plaintiff  contends  that  the  plea  now 
demurred  to  is  the  same  as  the  one  demurred 
to  before,  and  that  the  court,  therefore,  In 
sustaining  the  first  demurrer,  has  decided  the 
question  now  sought  to  be  again  raised  by 
the  defendant. 

While  the  plea  now  before  the  court  differs 
from  the  former  plea  only  in  adding  that 
the  plaintiff  in  the  action  brought  for  the 
son  "introduced  evidence  In  support  of  the 
same  statement  of  facts,"  etc.,  the  question 
presented  to  the  court,  and  argued  at  length 
by  counsel  on  both  sides,  was  entirely  differ- 
ent from  the  one  argued  upon  the  first  de- 
murrer. In  the  first  argument  the  conten- 
tion of  the  defendant  was  simply  this:  That 
the  plaintiff  in  the  second  case,  having  pre- 
viously brought  suit  as  the  next  friend  of 
his  minor  child  on  account  of  the  same  In- 
juries and  involving  the  same  negligence, 
and  having  prosecuted  the  case  to  judgment, 
is  estopped  from  maintaining  another  action 
in  his  own  name  upon  the  same  statement 
of  facts.  In  that  argument  the  defendant 
sought  to  invoke  the  doctrine  of  res  ad- 
judicata,  contending  that  the  plaintiff  was 
estopped  from  maintaining  his  action,  and 
could  not  be  permitted  to  recover  damages 
for  Injuries-  the  defendant's  liability  for 
which  had  been  adjudicated  in  the  former 
case!  That  was  the  only  point  presented, 
and  the  specific  question  whether  the  plain- 
tiff was  barred  of  his  action  by  seeking  to 
recover  for  his  son  damages  which  he  him- 
self might  have  sued  for  was  In  no  wise 
considered.  In  sustaining  the  former  demur- 
rer this  court  decided  that  the  action  brought 
by  the  father  as  next  friend  for  his  minor 
child  was  not  a  bar  to  a  subsequent  action 
by  the  father  in  his  own  right,  and  for  the 
reason  that  the  next  friend  of  an  Infant 
plaintiff  Is  not  a  party  to  the  action  In  such  a 
sense  that  the  judgment  therein  rendered 
could  be  pleaded  In  bar  of  any  cause  of  action 
he  might  have  against  the  same  defendant 
growing  out  of  the  same  transaction.  The 
actions,  it  was  held,  were  essentially  differ- 
ent, and  the  parties  thereto  not  the  same. 
A  verdict  against  a  person  suing  In  one  ca- 
pacity will  not  estop  him  when  he  sues  In 
another  distinct  capacity,  and,  in  fact,  is  a 


Digitized  by 


Google 


162 


67  ATLANTIC  REPORTER. 


(DeL 


different  person  In  law.  Estoppels  arise  be- 
tween the  same  parties  when  litigating  the 
Bame  subject-matter  In  a  subsequent  suit  In 
the  same  right  or  capacity,  and  not  other- 
wise. The  case  of  Bernard  v.  Merrill  et  al., 
01  Me.  358,  40  Atl.  136,  seemed  to  the  court 
to  be  an  authority  not  only  directly  In  point, 
but  remarkably  well  considered.  It  was  ap- 
proved and  followed  by  this  court. 

Having  now  stated  the  question  determin- 
ed In  our  disposition  of  the  former  demurrer, 
we  will  consider  the  point  presented  and  ar- 
gued by  counsel  in  the  demurrer  now  before 
us.  Counsel  for  the  defendant  in  their  brief 
declare  that  the  object  of  the  plea  last  filed 
is  to  bar  the  plaintiff  from  recovering  In  this 
action,  because  his  acts  and  conduct  in  the 
former  suit  constituted  an  emancipation  of 
his  son  and  a  determination  of  the  servitude 
that  grows  out  of  the  relation  of  parent  and 
child  during  the  period  of  the  child's  minori- 
ty. Did  the  act  of  the  father  in  seeking  to 
recover  for  his  son  damages  for  the  son's 
loss  of  time  and  impaired  ability  to  labor, 
and  expenses  Incurred  because  of  his  In- 
juries, constitute  such  an  emancipation  o.' 
the  son,  or  relinquishment  of  the  father's 
right  in  favor  of  the  son,  as  would  prevent 
the  plaintiff  from  maintaining  his  present 
action? 

It  Is  unquestionably  the  law  of  this  state 
that  a  father  may  not  only  voluntarily  and 
expressly  emancipate  his  minor  son,  but  such 
emancipation  may  be  Implied  by  law  from 
circumstances  or  Inferred  from  the  conduct 
of  the  parent.  In  Farrell  v.  Farrell,  3  Houst. 
633,  the  court  said:  "Or  emancipation  may 
be  Implied  from  the  conduct  and  relations 
of  the  parties;  that  Is  to  say,  the  emancipa- 
tion or  freedom  of  the  son  to  labor  for  his 
own  living  may  be  Inferred  from  the  fact 
that  his  father  has  knowingly  permitted  him 
to  enter  into  contracts  and  manage  business 
for  himself  or  on  his  own  account  for  a  con- 
siderable length  of  time.  Or  when  a  minor 
son  makes  a  contract  for  his  services  on  his 
own  account,  and  the  father  knows  of  It 
and  makes  no  objection,  there  Is,  It  seems,  an 
Implied  assent  on  his  part  that  the  son  shall 
have  his  own  earnings.  Armstrong  v.  Mc- 
Donald, 10  Barb.  (N.  T.)  300.  If  a  father 
emancipates  his  minor  child,  and  such  child 
by  industry  accumulates  money,  the  money 
is  his,  and  not  his  father's.  And  if  the  fa- 
ther receives  money  from  such  minor  child, 
not  as  due  to  or  belonging  to  himself,  but 
receives  it  and  recognizes  It  as  money  be- 
longlug  to  his  child,  he  cannot  afterward 
legally  claim  or  hold  it  as  his  own,  on  the 
ground  of  its  being  the  fruits  or  profits  of 
such  child's  labor;  and  more  especially  if  it 
was  understood  between  them  that  the  fa- 
ther received  it  either  to  invest  or  hold  it 
for  his  child's  benefit.  It  has  been  contended 
by  the  counsel  for  the  defendant  that,  if  any 
money  was  paid  to  him  by  his  son,  It  was 
paid  voluntarily,  and  that,  as  the  money  was 
the  earning  of  a  minor  child,  It  cannot  now 


be  recovered  back;  In  other  words,  that  there 
is  no  legal  obligation  resting  on  the  father 
to  restore  the  money  to  his  son.  Mow,  this 
depends  upon  the  question  as  to  whether  the 
father,  by  his  conduct  toward  his  son,  eman- 
cipated him  from  his  service.  If  he  emanci- 
pated him,  then  the  money  earned  by  the  son 
belonged  to  the  son;  and  the  latter  has  just 
as  much  right  to  maintain  this  action  and 
to  recover  whatever  amount  is  due  to  him 
as  any  other  person  would  have  to  recover 
back  money  which  he  had  deposited  in  the 
hands  of  another." 

In  the  case  of  Oooden,  by  Her  Next  Friend, 
L.  L.  Oooden,  v.  Rayl  et  al.,  85  Iowa,  592,  52 
N.  W.  506,  the  Supreme  Court  of  that  state 
said:  "There  Is  no  liability  of  the  defendant 
to  the  father  under  the  contract  If  there 
ever  was  such  liability,  there  Is  none  now;  for 
the  father,  by  commencing  this  suit  as  the 
next  friend  of  his  child,  by  that  very  act  re- 
leases the  defendant  from  any  supposed  lia- 
bility there  may  be  to  him  under  the  con- 
tract" In  Abeles  v.  Bransfield,  19  Kan.  16, 
which  was  a  suit  brought  by  the  mother  as 
the  next  friend  of  her  son,  the  Supreme  Court 
said:  "As  she  [the  mother]  commenced  this 
action  in  her  own  name  as  his  next  friend, 
and  set  forth  In  the  petition  said  loss  of  time 
and  said  expenses  as  a  part  of  her  son's  ex- 
penses, and  asked  judgment  In  favor  of  her 
son  for  such  damages,  It  must  now  be  conclu- 
sively presumed  that  she  relinquished  and 
gave  to  her  son  all  claim  that  she  might  have 
had  for  compensation  for  such  loss  of  time 
and  such  expenses.  *  *  *  By  this  act  of 
commencing  and  prosecuting  this  action,  Mrs. 
Bransfield  gave  to  her  son  all  her  claim  for 
compensation  for  his  loss  of  time  and  expens- 
es occasioned  by  said  accident" 

The  case  of  Baker  v.  Flint  etc.,  R.  R.  Co., 
91  Mich.  298,  51  N.  W.  897, 16  L.  R.  A.  154,  30 
Am.  St  Rep.  471,  Is  strikingly  similar  to  the 
one  now  before  the  court  The  only  differ- 
ence Is  that  In  the  Michigan  case  a  verdict 
was  rendered  in  favor  of  the  plaintiff.  But 
that  difference  in  no  wise  affects  the  principle 
now  under  consideration.  It  was  a  suit  to  re- 
cover damages  sustained  by  the  plaintiff,  and 
arising  out  of  the  same  accident  that  resulted 
in  his  son  Oscar's  injuries.  The  claim  was 
for  the  loss  of  the  son's  services  during  mi- 
nority and  for  money  expended,  etc  The 
question  to  be  decided  was  "whether  the 
plaintiff  is  estopped  from  recovery  for  loss  of 
bis  son's  services  during  minority  by  reason 
of  a  claimed  recovery  for  the  same  services  in 
Oscar's  suit  where  the  plaintiff  appeared  as 
his  next  friend."  The  trial  court  directed  the 
jury  that  "as  none  of  the  items  Involved  In 
that  suit  could  be  legally  proved  or  recovered 
for  in  the  suit  brought  by  Oscar,  therefore 
the  plaintiff  would  not  be  barred  from  recov- 
ering such  damages  in  this  action."  The  case 
was  taken  to  the  Supreme  Court  on  writ  of  er- 
ror, and  Long,  J.,  in  delivering  the  opinion, 
said:  "We  have  looked  Into  the  former  rec- 
ord— the  suit  of  Oscar  against  the  defendant ' 
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company — and  And  tbat  the  declaration  In 
that  case  contains  two  counts.  •  •  •  In 
the  second  count  It  Is  stated  that  *he  so  re- 
mained for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  all  of  which  time  he, 
the  plaintiff,  suffered  great  pain  and  was  and 
is  hindered  and  prevented  from  doing  any 
work  and  from  attending  school,  and  Is  and 
always  will  be  hindered  and  disabled  from 
earning  his  own  living.  Wherefore  the  plain- 
tiff says  that  he  Is  Injured  and  hath  sus- 
tained damage,'  etc.  Evidence  was  Introduc- 
ed by  the  plaintiff,  under  the  declaration,  to 
sustain  bis  cause  of  action."  It  was  contend- 
ed that,  though  Oscar  did  recover  for  the 
value  of  such  services  in  his  suit,  yet  the 
plaintiff  would  not  be  barred  from  recovery 
or  estopped  from  making  claim  therefor,  for 
the  reason  that  as  matter  of-  law  Oscar  had 
no  right  to  recover  for  such  damages  in  his 
suit  Upon  this  point  the  Supreme  Court 
said:  "It  appears  that  the  plaintiff  in  this 
case,  as  next  friend  of  his  son  Oscar,  took 
part  in  the  trial  of  the  former  case  and  In- 
sisted upon  a  recovery  by  his  son  for  the  very 
damages — that  Is,  the  value  of  the  loss  of 
Oscar's  services — which  be  now  seeks  to  re- 
cover in  the  present  case.  It  Is  undoubted- 
ly true  that  as  matter  of  law  Oscar  had  no 
right  in  his  salt  to  recover  such  damages 
without  the  consent  of  his  father;  but  he 
did  recover  with  the  consent  of  bis  father. 
Therefore  the  father  is  now  estopped  from 
setting  up  claim  for  the  same  damages  in 
this  suit  in  his  own  name.  It  is  true  that  the 
earnings  of  a  minor  son  belong  to  the  father, 
unless  the  father  has  given  him  his  time  and 
earnings;  but  the  father  cannot  recover  for 
such  earnings  when  he  has  emancipated  him. 
*  *  *  If  the  case  here  had  been  for  the 
earnings  of  the  minor  son,  and  it  appeared 
tbat  In  a  former  action  by  the  son,  the  fa- 
ther acting  as  bis  next  friend,  he  had  re- 
covered the  value  of  his  wages  with  the  con- 
sent of  his  father,  that  fact  would  be  held 
tantamount  to  manumission  of  the  Infant  as 
far  as  tbat  suit  was  concerned,  and  the  fa- 
ther would  be  estopped  from  recovery  of  the 
same  wages.  There  can  be  no  distinction 
between  such  a  case  and  the  present,  and  the 
fact  that  the  father  appeared  and  prosecut- 
ed as  next  friend  was  tantamount  to  a  re- 
linquishment of  such  loss  of  services.  The 
court  should  have  admitted  the  evidence  and 
have  directed  the  Jury  that  no  recovery  could 
be  had  by  the  father  for  the  loss  of  such 
services,  as  their  value  had  already  been  re- 
covered by  the  son  with  the  father's  consent" 
We  will  now  notice  some  of  the  cases  cited 
by  counsel  for  the  plaintiff,  and  only  those 
upon  which  he  seemed  most  confidently  to 
rely.  The  others  do  not  appear  to  be  at  all 
applicable  to  the  present  discussion,  or  at 
least  they  are  clearly  distinguishable  from 
the  present  case.  The  case  of  Peppercorn  v. 
Black  River  Falls,  89  Wis.  38,  61  N.  W.  79, 
46  Am.  St  Bep.  818,  Is  one  of  those  upon 


which  much  stress  was  laid;  but  upon  ex- 
amination we  find  that  it  does  not  appear 
that  the  father  was  in  any  way  connected 
with  the  son's  suit  Manifestly,  therefore, 
the  plaintiff  could  not  recover  for  loss  of 
time  during  his  minority.  It  belonged  to  the 
father  unless  he  had  relinquished  his  right 
thereto,  and  he  had  not  done  so  by  seeking 
to  recover  the  same  for  his  son.  In  the  case 
of  Wilton  v.  Middlesex  B.  B.,  125  Mass.  130, 
there  is  nothing  to  show  that  in  the  previous 
suit  brought  by  the  father  as  next  friend  of 
his  daughter,  any  claim  was  made  for  dam- 
ages for  loss  of  time  or  services,  or  In  fact 
for  any  damages  to  which  the  father  would 
have  been  legally  entitled.  The  court  very 
properly  said:  "The  previous  suit  Is  not  a 
bar  to  the  present  •  •  •  The  measure 
of  damages  In  the  former  action  was  the  In- 
jury to  the  child,  and  not  the  Injury  to  the 
father."  And  in  the  later  Massachusetts 
case  of  Horgan  v.  Pacific,  158  Mass.  402,  33 
N.  B.  581,  35  Am.  St  Bep.  504,  which  coun- 
sel for  the  plaintiff  says  was  subsequent  to 
the  Michigan  case,  we  find  that  the  previous 
action  was  brought  by  the  daughter  and  set- 
tled for  a  certain  sum,  which  was  paid  to  the 
father  as  guardian  of  his  daughter.  In  fact 
It  was  agreed  that  In  the  salt  by  the  daugh- 
ter no  claim  was  made  for  expenses  or  loss 
of  services. 

The  case  of  Texas  &  P.  Ry.  Co.  t.  Morin, 
66  Tex.  133,  18  S.  W.  345,  appears  at  first 
to  be  an  authority  In  support  of  plaintiff's 
contention,  and  in  direct  conflict  with  the 
authorities  cited  by  the  defendant  Upon  a 
careful  examination,  however,  it  is  found 
not  to  be  so.  The  court  In  that  case  held 
that  In  an  action  by  a  minor  against  a  rail- 
road company  for  personal  injuries  no  re- 
covery can  be  had  for  plaintiff's  diminished 
capacity  to  earn  during  his  minority,  as  such 
earnings  belong  to  plaintiff's  father,  unless 
there  is  proof  of  plaintiff's  emancipation  by 
his  father;  and  It  further  held  that  the  fact 
tbat  the  suit  Is  brought  by  plaintiff's  father 
as  his  next  friend  does  not  constitute  a  re- 
linquishment by  the  father  of  any  claim  he 
might  assert  on  account  of  plaintiff's  dim- 
inished capacity  to  earn  during  his  minori- 
ty. The  trial  court  had  Instructed  the  Jury 
"that  in  estimating  damages  they  might  take 
Into  consideration  any  reduction  of  the  pow- 
er and  capacity  of  the  appellee  to  earn  mon- 
ey." The  Supreme  Court  held  such  Instruc- 
tion error,  It  Is  true,  but  said,  "There  was 
nothing  In  the  pleadings  to  Indicate  any  in- 
tention on  the  part  of  the  parent  to  relin- 
quish all  claim  which  he  might  make,"  there- 
by clearly  intimating  that  if  the  father  had 
made  the  claim  for  the  son,  he  could  not  have 
recovered  for  himself.  The  court  expressly 
distinguished  the  case  from  that  of  Abelea 
v.  Bransfleld,  cited  by  the  defendant 

There  remains  to  notice  the  case  of  Lleber- 
man  v.  Third  Avenue  B.  R.  Co.  (Sup.  Ct.  N. 
YJ  25  Misc.  Bep.  704,  65  N.  X.  Supp.  677, 


Digitized  by 


Google 


164 


67  ATLANTIC  BEPOBTEB. 


(Del. 


and  upon  this  the  plaintiff  lays  particular 
stress  as  being  diametrically  opposed  to  the 
Michigan  case,  and  decided  seven  years  later. 
In  this  case  the  appellate  court  said  the 
minor  could  not  recover  for  loss  of  wages 
unless  he  had  been  emancipated  by  the  fa- 
ther, and  that  there  was  no  evidence  of  such 
emancipation.  It  was  held  that  the  mere 
allegation  "that  the  deponent  is  unable  to 
perform  any  work,  and  has  been  seriously 
Injured  and  damaged,  does  not  show  an 
emancipation,  but  is,  at  most,  a  statement 
that  the  plaintiff's  injuries  are  of  such  a 
character  as  to  prevent  the  performance  ol 
any  work."  We  cannot  tell  Just  what  the 
pleadings  were  In  the  suit  by  the  son,  and  It 
is  not  clear,  therefore,  that  the  claim  made 
by  the  father  as  guardian  for  the  son  em- 
braced everything  that  the  father  might  have 
sued  for.  But,  however  this  may  be,  the  po- 
sition taken  in  the  Michigan  case  seems  to 
us  to  be  more  consistent  with  sound  reason 
and  authority.  And  we  may  say  here,  since 
counsel  for  the  plaintiff  contends  otherwise, 
that  we  think  the  decision  in  the  Michigan 
case  Is  entirely  consistent  with  the  case  of 
Bernard  v.  Merrill,  already  referred  to,  and 
upon  the  authority  of  which  this  court  based 
its  decision  in  the  first  demurrer. 

The  question  of  the  child's  emancipation, 
or  relinquishment  of  the  father's  right,  was 
not  Involved  In  the  case  of  Bernard  v.  Mer- 
rill. The  court  nowhere  In  the  opinion  al- 
luded to  that  question,  nor  could  it  have 
been  considered  under  the  pleadings  and 
facts  involved  therein.  There  is  no  conflict 
between  the  two  decisions.  We  think  the 
court,  in  the  Michigan  case  of  Baker  v. 
Flint,  correctly  stated  the  law  applicable 
thereto,  and  can  see  no  difference  In  prin- 
ciple between  that  case  and  the  one  at  bar. 
In  the  one  case  the  verdict  was  in  favor  of 
the  plaintiff,  and  in  the  other  in  favor  of  the 
defendant.  But  the  difference  is  wholly 
without  significance,  as  the  acts  of  the  parent 
in  each  case,  when  suing  as  next  friend  of 
his  minor  child,  were  the  same;  for  both 
declared  for  damages,  to  which  the  parent 
was  entitled,  for  a  period  of  time  beginning 
with  the  date  of  the  accident,  and  Introduced 
evidence  covering  that  period.  Where  the 
verdict  is  in  favor  of  the  plaintiff,  it  might 
possibly  be  argued  that  It  was  for  the  injury 
to  the  son  only,  and  that  the  loss  of  time  and 
labor  were  not  considered;  but,  when  in 
favor  of  the  defendant,  it  must  be  conceded 
that  the  Jury  considered  every  claim  and 
allowed  damages  for  none.  The  action  of 
the  father  of  Samuel  Bowring  in  declaring 
as  he  did,  as  next  friend  of  his  son,  and 
following  up  his  declaration  with  evidence, 
constituted  an  emancipation  of  his  son,  or 
at  least  a  relinquishment  of  his  own  right, 
which  operated  as  an  estoppel  against  his 
recovery  of  damages  for  bis  son's  services 
and  expenses  incurred  by  the  father. 

The  demurrer  is  overruled. 


(6  Pan.  86) 

STATE  v.  SAMUELS. 

(Court  of  Oyer  and  Terminer  of  Delaware.    New 
Castle.    Jan.  7,  1904.) 

1.  HOMICiniS— MTJBDEB  IN  THE   FIRST  DEGREE. 

Murder  in  the  first  degree  consists  of  the 
killing  of  a  human  being  with  express  malice 
aforethought,  or  in  perpetrating  or  attempting 
to  perpetrate  any  crime  punishable  with  death. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  IS  36-38.] 

2.  Same— Design  to  Take  Lite— Evidence. 

A  design  to  take  life,  essential  to  constitute 
murder  in  the  first  degree,  may  be  shown  from 
the  circumstances  attending  the  act,  such  as  de- 
liberate selection  and  use  of  a  deadly  weapon,  a 
preconcerted  hostile  meeting,  privily  lying  in 
wait,  a  previous  quarrel,  antecedent  threats,  or 
in  the  preparation  of  means  to  effect  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §8  478-180.] 

3.  Criminal  Law— Burden  of  Proof. 

The  burden  of  proving;  every  element  of  the 
crime  charged  in  an  indictment  rests  on  the 
state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {}  723-727.] 

4.  Same— Presumption  of  Innocence. 

Every  person  accused  of  crime  is  presumed 
to  be  innocent,  and  such  presumption  remains 
as  his  protection  until  he  is  proven  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  (g  718-751.] 

5.  Same— Circumstantial  Evidence— Sum- 
cienct. 

Circumstantial  evidence,  to  warrant  a  con- 
viction of  crime,  must  be  of  such  significance 
and  force  as  to  produce  conviction  in  the  minds 
of  the  Jury  of  the  guilt  of  accused  beyond  a  rea- 
sonable doabt;  and  the  jury  must  be  satisfied, 
not  only  that  the  circumstances  proven  are  con- 
sistent with  the  prisoner's  guilt,  but  also  that 
the  facts  are  such  as  to  be  inconsistent  with  any 
other  rational  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1261.] 

6.  Same— Credibility  of  Witnesses. 

The  jury  in  a  criminal  case  are  the  sole 
judges  of  the  credibility  of  the  witnesses  and  of 
the  facts  proved  by  them. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.   14,  Criminal   Law,  {{   1719-1721.] 

7.  Same. 

The  jury,  in  reaching  a  verdict  in  a  crim- 
inal case,  must  be  governed-  exclusively  by  the 
evidence. 

8.  Same— Presumption  of  Innocence. 

The  presumption  of  innocence  in  doubtful 
cases  is  sufficient  to  turn  the  scales  in  favor  of 
accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  U  731-737,  1260-1268.] 

9.  Same— Extent  or  Pboof. 

To  justify  a  conviction  of  crime,  the  evi- 
dence must  establish  the  guilt  of  accused  beyond 
all  reasonable  doubt,  which  is  accomplished  if, 
after  consideration  of  all  the  evidence,  the  truth 
of  the  facts  is  shown  to  a  reasonable  and  moral 
certainty  and  satisfies  the  judgment  of  those 
bound  to  act  conscientiously  on  it 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  g§  1260-1268.] 

Curtis  L.  Samuels  was  Indicted  and  tried 
for  murder  in  the  first  degree.  Verdict  not 
guilty. 

At  a  court  of  oyer  and  terminer  held  in 
New  Castle  county  In  January,  1904,  the  de- 
fendant above  named  was  put  on  trial  upon 
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an  indictment  charging  that  on  the  3d  day  of 
November,  1903,  he,  the  said  defendant,  shot 
and  killed  one  Pasquale  Dl  Abelle  near  Dela- 
ware City,  in  said  county,  and  that  he  was 
guilty  of  murder  of  the  first  degree  and  of 
felony.  At  the  trial  the  state  sought  to  con- 
vict the  prisoner  wholly  upon  circumstantial 
evidence,  which  was  to  the  following  effect: 
That  on  the  night  of  the  murder  Samuels 
borrowed  a  gun  and  left  it  at  the  store  of 
one  Mr.  Bowers  In  Delaware  City,  and  sought 
out  Di  Abelle  and  walked  up  the  street  with 
him,  on  the  way  meeting  one  John  Arros, 
and,  after  having  a  conversation,  walked 
down  the  street  again,  passing  the  said  Ar- 
ros, who  heard  Di  Abelle  say  "Good  night, 
Sam,"  and  Samuels'  reply,  "Good  night, 
Parm."  That  they  then  parted,  and  Dl 
Abelle  started  towards  the  railroad  tracks 
leading  to  the  marsh.  That  Samuels  was 
next  seen  by  a  witness  on  the  steps  of  Bow- 
ers' store,  where  he  procured  his  gun  and 
walked  along  the  street  towards  the  same 
railroad  track  which  Dl  Abelle  had  travers- 
ed. That  shortly  thereafter — about  10  o'clock 
— another  witness  heard  several  reports  of  a 
gun  out  on  the  marsh  near  the  river  bank  In 
the  direction  In  which  the  dead  body  of 
Pasquale  DI  Abelle  was  found  the  next  day; 
death  having  resulted,  according  to  the  evi- 
dence, from  a  gunshot  wound.  Another  wit- 
ness testified  that  he  was  in  his  cabin  down 
on  the  river  in  front  of  Delaware  City,  and 
about  the  same  time  as  fixed  by  the  other 
witnesses  saw  the  flash  and  heard  the  report 
of  a  gun  or  firearm,  and  at  the  same  time 
beard  some  one  say:  "Oh!  Oh!  Sammy, 
don't  shoot!"  As  supplying  a  motive  for  the 
murder,  the  state  offered  testimony  to  the 
effect  that  the  defendant,  Samuels,  after  he 
had  been  arrested  for  the  crime  and  while 
in  prison,  wrote  a  letter  to  his  wife  In  which 
he  said,  "Don't  let  anybody  know  you  have 
any,"  referring  to  money  which  he  had 
secreted  In  a  wallet  In  a  closet  in  his  home; 
that  Samuels  received  but  $45  per  month 
working  on  a  dredging  scow,  and  that  after 
the  murder  he  had  spent  about  $105;  that 
Di  Abelle,  the  murdered  man,  had  money 
in  his  belt,  which  formed  a  part  of  his  un- 
derclothing, which  belt  was  found  cut  open 
and  the  money  gone.  Upon  the  above  facts 
the  state  contended  that  It  had  made  out  a 
case  against  the  defendant  of  murder  In  the 
first  degree. 

The  defense  set  up  and  contended  for  was 
a  complete,  alibi.  Defendant's  counsel  con- 
tended that  the  state  had  not  proved  that 
Samuels  knew  that  Dl  Abelle  had  money  in 
his  belt,  nor  that  he  had  walked  along  the 
railroad,  or  towards  the  river  bank,  with  the 
Italian,  towards  the  marsh,  and  there  shot 
the  Italian.  The  defense  produced  the  watch- 
man at  the  railroad  station,  past  which  the 
defendant  must  have  gone  on  the  railroad 
track  in  order  to  reach  the  place  of  the  kill- 
ing, and  said  watchman  testified  that  he 


was  on  duty  constantly  on  the  night  of  the 
murder,  and  that  at  no  time  during  the  night 
had  Samuels  passed  the  railroad  station  on 
the  tracks  in  question.  Defendant's  counsel 
further  contended  that  Samuels  was  not  im- 
peached In  his  testimony,  and  traced  by  the 
defendant  and  other  witnesses  the  defend- 
ant's movements  throughout  the  evening  from 
the  time  he  got  back  from  down  the  river,, 
at  6  o'clock,  where  he  had  been  working  for 
the  dredging  company,  up  until  after  the 
time  of  the  shooting,  and  claimed  that  he  had 
thereby  established  a  complete  alibi,  and 
that,  when  the  defendant  said  "Good  night" 
to  the  Italian,  be  saw  him  no  more  that 
night;  that  after  he  had  turned  up  the  street 
towards  the  railroad  track  upon  which  DI 
Abelle  bad  proceeded,  he  turned  off  that 
street  at  the  end  of  the  square,  and  went  In- 
to a  baker's  shop  and  bought  bread,  and 
from  there  went  to  his  home,  where  he* 
stayed  during  the  rest  of  the  night;  that  the 
gun  In  question  he  had  borrowed  for  the  pur- 
pose of  going  gunning,  and  that  the  same 
was  taken  direct  to  his  home  from  Bowers' 
store,  and  was  not  taken  from  his  home  any 
time  thereafter  during  the  night.  Evidence 
was  also  adduced  to  show  the  source  from 
which  the  defendant  got  the  money  be  had 
after  the  murder,  and  how  much  he  spent 
Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  GRUBB,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  State. 
Horace  G.  Eastburn,  for  defendant. 

LORE,  0.  J.  (charging  the  jury).  The  in- 
dictment charges  that  Curtis  L.  Samuels, 
the  defendant,  on  the  3d  day  of  November, 
1903,  shot  and  killed  one  Pasquale  Dl  Abelle, 
near  Delaware  City,  In  this  county,  and  that 
he  Is  guilty  of  murder  of  the  first  degree  and 
of  felony.  The  defendant  raises  no  question 
as  to  the  degree  of  the  crime,  but  stands  up- 
on the  defense  that  he  did  not  kill  Dl  Abelle, 
and  therefore  Is  not  guilty. 

The  crime  charged,  viz.,  murder  of  the  first 
degree,  consists  In  the  killing  of  a  human 
being  with  express  malice  aforethought,  or 
In  perpetrating  or  attempting  to  perpetrate 
any  crime  punishable  with  death;  that  Is  to 
say,  In  general,  when  life  Is  maliciously 
taken  with  a  sedate,  deliberate  mind  and 
formed  design.  Such  design  may  be  shown 
from  the  circumstances  attending  the  act, 
such  as  the  deliberate  selection  and  use  of 
a  deadly  weapon,  a  preconcerted  hostile 
meeting,  privily  lying  In  wait,  a  previous 
quarrel  or  grudge,  antecedent  menaces  or 
threats,  or  In  the  preparation  of  means  to 
effect  such  design  or  Intent 

In  order  to  convict  the  defendant  of  the 
crime  charged,  it  Is  Incumbent  upon  the  state 
to  show  to  your  satisfaction,  beyond  a  rea- 
sonable doubt,  that  the  defendant  Curtis  I» 
Samuels,  killed  the  deceased  man,  Pasquale 
Di  Abelle,  and  that  when  he  so  killed  him 
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it  was  -with  express  malice  aforethought,  or 
In  perpetrating  or  attempting  to  perpetrate 
a  crime  punishable  with  death.  The  burden 
of  proving  every  material  element  of  the 
crime  charged  In  the  indictment  rests  upon 
the  state. 

Every  person  accused  of  crime  Is  presum- 
ed by  the  law  to  be  innocent,  and  such  pre- 
sumption of  Innocence  remains  as  his  pro- 
tection until  he  is  proved  to  be  guilty. 

The  evidence  in  this  case  is  entirely  of  a 
circumstantial  character.  No  witness  has 
been  produced  who  saw  Di  Abelle  killed,  nor 
Is  there  any  direct  and  positive  evidence  as 
to  how,  when,  where,  or  by  whom  he  was 
killed;  but  a  number  of  circumstances  have 
been  shown  which,  taken  together,  it  is 
claimed  on  the  part  of  the  state,  fixes  the 
guilt  upon  the  defendant.  The  evidence  is 
none  the  less  effective  because  it  is  circum- 
stantial, If  it  be  consistent,  connected,  and 
conclusive.  It  has  been  well  said  by  this 
court  that  "circumstantial  or  presumptive 
evidence  is  receivable  In  both  civil  and  crim- 
inal cases.  The  affairs  and  business  of  the 
world  could  not  well  be  carried  on  without 
recognizing  the  admissibility  of  this  descrip- 
tion of  evidence.  In  criminal  matters  the 
necessity  of  admitting  it  is,  indeed,  much 
more  manifest  than  in  civil  matters.  Crime 
usually  seeks  secrecy,  and  the  possibility  of 
proving  the  offense  charged  by  direct  or  pos- 
itive evidence  Is  much  more  rare  and  difficult 
In  criminal  cases  than  In  civil  cases.  The 
universal  experience  of  those  engaged  In  the 
administration  of  Justice  shows  the  absolute 
necessity  of  admitting  evidence  of  a  circum- 
stantial character,  and  relying  on  It,  In  form- 
ing our  conclusions  in  regard  to  the  guilt  or 
Innocence  of  the  accused  person;  but  cir- 
cumstantial evidence,  to  warrant  a  convic- 
tion, must  be  entirely  satisfactory,  and  of 
such  significance,  consistency,  and  force  as 
to  produce  conviction  In  the  minds  of  the 
Jury  of  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt.  The  great  rule  on  this  sub- 
ject Is  this:  That,  where  the  evidence  Is 
circumstantial,  the  Jury  must  be  fully  satis- 
fied, not  only  that  those  circumstances  are 
consistent  with  the  prisoner's  having  com- 
mitted the  act  charged  as  constituting  the 
crime,  but  they  must  also  be  satisfied  that 
the  facts  are  such  as  to  be  inconsistent  with 
any  other  rational  conclusion  than  that  the 
prisoner  was  the  party.  They  must  be  such 
as  to  exclude  any  other  (reasonable)  hypoth- 
esis or  conclusion. 

Of  the  circumstances  and  facts  proved  by 


the  witnesses  In  this  case,  as  well  as  the 
credit  to  be  given  to  each  witness,  you  are 
the  sole  Judges.  In  reaching  your  verdict, 
you  must  be  governed  exclusively  by  the 
evidence  in  this  case,  and  only  by  what  you 
have  heard  and  seen  In  this  trial  In  this 
courtroom,  and  from  no  other  sources  what- 
ever. 

The  degree  or  quantity  of  evidence  neces- 
sary to  Justify  a  verdict  in  criminal  cases 
differs  from  that  In  civil  cases.  In  civil 
cases  the  Jury  may  find  for  the  party  In 
whose  favor  there  is  a  preponderance  of  evi- 
dence, although  it  may  not  be  free  from  rea- 
sonable doubt.  But  in  criminal  trials  the 
accused  is  entitled  to  the  benefit  of  the  legal 
presumption  in  favor  of  innocence,  which  in 
doubtful  cases  Is  always  sufficient  to  turn 
the  scales  in  his  favor.  It  Is  therefore  a 
rule  of  criminal  law  that  the  guilt  of  the 
accused  must  be  fully  proved,  and  neither  a 
preponderance  of  evidence  nor  any  weight  of 
preponderating  evidence  Is  sufficient,  unless 
It  produces  full  belief  of  the  fact  to  the  ex- 
clusion of  all  reasonable  doubt  in  the  minds 
of  the  Jury.  A  reasonable  doubt,  how- 
ever, does  not  Import  in  contemplation  of 
law  a  mere  possible  doubt,  because  every- 
thing relating  to  human  affairs  and  depend- 
ing on  moral  evidence  is  open  to  some  pos- 
sible or  Imaginary  doubt.  It  Is  that  state 
of  the  case  which,  after  entire  comparison 
and  consideration  of  all  the  evidence,  leaves 
the  minds  of  the  Jurors  In  that  condition  that 
they  cannot  feel  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge. 

"The  burden  of  proof  Is  upon  the  prosecu- 
tor. All  the  presumptions  of  law,  independ- 
ent of  evidence,  are  In  favor  of  Innocence, 
and  every  person  Is  presumed  to  be  innocent 
of  the  offense  charged  until  he  Is  proved  to 
be  guilty.  If  upon  such  proof  there  Is  rea- 
sonable doubt  remaining,  the  accused  Is  en- 
titled to  the  benefit  of  it  by  acquittal;  for  it 
is  not  sufficient  to  establish  a  probability, 
though  a  strong  one,  arising  from  the  doc- 
trine of  chances  that  the  fact  charged  Is 
more  likely  to  be  true  than  the  contrary. 
But  the  evidence  must  establish  the  truth  of 
the  facts  to  a  reasonable  and  moral  certain- 
ty— a  certainty  that  convinces  and  directs 
the  understanding  and  satisfies  the  reason 
and  Judgment  of  those  who  are  bound  to  act 
conscientiously  upon  It"  If  In  this  case  you 
entertain  such  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  your  verdict  should  be  not 
guilty. 

Verdict:    Not  guilty. 
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SMITHERS    v.    WILMINGTON   CITY    RY. 
CO. 

(Superior  Court  of  Delaware.    New  Castle. 
June  3,  1907.) 

1.  Cabbiebs— Passengers — Duty  of  Cabbies. 

A  common  carrier  of  passengers  is  bound 
to  provide  safe  cars,  keep  them  in  good  repair, 
and  do  all  things  reasonably  necessary  to  se- 
cure safe  transportation  of  passengers  from 
place  to  place  and  their  safe  departure  from 
the  cars  after  reaching  their  destination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  1087.] 

2.  Same. 

A  street  railway  company,  as  a  common 
carrier  of  passengers,  while  not  an  insurer  of  a 
passenger's  safety,  is  required  to  exercise  the 
highest  degree  of  care  and  diligence  reasonably 
practicable. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  §§  1087,  1089.] 

3.  Sake— Defective  Appliances— Injttbt  to 
Passengeb— Pboximate  Cause. 

Where  plaintiff,  a  passenger  on  a  street 
car,  claimed  that  she  was  injured  while  attempt- 
ing to  alight  because  of  the  defective  condition 
of  a  step  of  the  car,  she  was  bound  to  show  that 
she  was  injured  while  in  the  exercise  of  due 
care,  and  that  the  defective  step  was  the  proxi- 
mate cause  of  her  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  1283.] 

4.  Save. 

A  street  car  passenger  was  entitled  to  as- 
sume that  the  platform,  steps,  or  running  boards 
of  a  street  car  were  reasonably  safe  for  her  to 
use  in  alighting  from  the  cars,  unless  she  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  that  they  were  defective. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §5  1348,  1394.] 

5.  Damages— Pebsonal    Injubies— Measubk. 

In  an  action  for  injuries  to  a  passenger, 
the  measure  of  damages  was  such  a  sum  as 
would  reasonably  compensate  her  for  injuries 
she  sustained,  including  pain  and  suffering,  and 
all  disabilities  that  had  resulted  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
voL  15,  Damages,  §§  222-2o9.] 

Action  by  Harriet  R.  Smithers  against 
the  Wilmington  City  Railway  Company.  The 
jury  disagreed. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  while  in  the  act  of 
leaving  a  car  of  the  defendant  company  as 
a  passenger,  at  Hillcrest,  near  Wilmington, 
on  October  1,  1906.  Said  injuries  were  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  in  providing  a  car  with  a 
broken  and  splintered  step,  which  went  down 
with  the  plaintiff  as  she  stepped  upon  the 
same  and  threw  her  violently  upon  the 
ground,  breaking  one  of  the  bones  of  her 
left  arm  and  bruising  and  jamming  her  left 
wrist,  elbow,  and  shoulder,  from  which  in- 
juries permanent  disability  resulted.  The 
plaintiff  described  the  manner  In  which  the 
accident  occurred,  as  follows:  "When  I 
stepped  on  It,  It  went  down  like  a  see-saw, 
and  as  I  stepped  off  it  went  down.  When 
I  took  one  foot  off  it  and  my  weight  went 


all  onto  the  other  foot,  it  went  down  and 
threw  me  off."  The  plaintiff  further  testified 
that  when  she  was  lifted  from  the  ground  by 
some  men  who  were  standing  on  the  rear 
platform  of  the  car,  the  conductor  of  the  car 
remarked,  "I  told  you  the  step  was  broken," 
although  he  had  theretofore  made  no  refer- 
ence to  the  step;  that  she  then  looked  at 
the  step,  and  saw  that  It  was  "splintered 
down  and  loose  at  the  end."  The  defendant 
company  contended  that  the  step  of  the  car 
was  in  perfect  condition  at  the  time  of  the 
accident,  and  that  the  injuries  to  the  plain- 
tiff were  occasioned  by  her  own  negligence 
in  attempting  to  alight  from  the  rear  end  of 
the  car,  where  the  step  was  some  distance 
from  the  ground,  after  being  told  by  the 
conductor  to  step  to  the  forward  end  of  the 
car,  where  there  was  a  wooden  platform 
alongside  of  the  track,  which  was  a  safe 
place  to  enter  and  leave  the  car. 

Argued  before  GRUBB  and  PENNE- 
WILL,  JJ. 

Levin  Irving  Handy,  for  plaintiff.  Walter 
H.  Hayes  and  Andrew  C  Gray,  for  defend- 
ant 

PENNEWILL,  J.  (charging  the  jury).  This 
is  an  action  brought  by  the  plaintiff  to  recov- 
er damages  for  injuries  which  she  sus- 
tained in  an  accident  that  occurred  while 
in  the  act  of  leaving  a  car  of  the  Wilming- 
ton City  Railway  Company,  the  defendant  at 
a  place  called  "Hillcrest"  In  this  county, 
on  October  1,  1906,  and  which  Injuries  she 
alleges  were  caused  by  the  negligence  of  the 
defendant  company.  The  specific  act  of 
negligence  upon  which  the  plaintiff  relies 
is  that  the  step  of  the  car  she  was  using  was 
permitted  by  the  company  to  be  in  an  unsafe 
and  insecure  condition,  so  that  when  she 
stepped  thereon  it  went  down  and  threw 
her  forward  on  the  ground,  causing  the 
breaking  of  a  bone  in  her  arm,  hurting  and 
bruising  her  in  other  respects,  and  also  shock- 
ing her  nervous  system,  so  that  on  account 
of  her  injuries,  she  suffered  and  still  does 
suffer  much  pain,  and  is  incapacitated  from 
doing  the  work  and  performing  the  duties 
she  was  accustomed  to  do,  and  was  able  to 
do,  before  the  accident  The  defendant  de- 
nies that  the  step  of  the  car  was  unsafe 
or  Insecure,  and  Insists  that  It  was,  at  the 
time  of  the  accident  In  good  condition,  and 
not  broken,  splintered,  or  loose  from  the  car. 
It  contends,  therefore,  that  It  was  not  guilty 
of  any  negligence  that  caused  the  accident, 
and  says  that  if  there  was  any  negligence, 
it  was  that  of  the  plaintiff,  and  not  of  the 
company. 

It  is  admitted  in  this  case  that  the  trolley 
car  In  use  by  the  plaintiff  at  the  time  and 
place  of  the  accident  complained  of  was  then 
and  there  operated  by  the  defendant  com- 
pany, and  that  the  said  company  was  then 
and  there  lawfully  entitled  to  operate  said 
car.    To  enable  the  plaintiff  to  recover  ic 
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this  action  she  must  have  satisfied  you  by 
a  preponderance  of  the  evidence,  that  the 
negligence  which  caused  the  accident,  if  any 
there  was,  was  the  negligence  of  the  defend- 
ant The  burden  of  proving  such  negligence 
is  upon  the  plaintiff.  If  the  defendant  was 
guilty  of  no  negligence,  it  is  entitled  to  your 
verdict,  no  matter  what  injuries  the  plain- 
tiff mayf  have  received  or  what  caused  them. 
The  preponderance  of  evidence  depends,  not 
upon  the  number  of  witnesses,  but  upon  the 
weight  of  the  testimony. 

It  Is  not  disputed  in  this  case  that  the 
defendant  company  was,  at  the  time  of  the 
accident,  a  common  carrier  of  passengers  for 
hire,  and  that  the  plaintiff  was  rightfully  on 
the  car  of  the  company  as  such  passenger. 
We  must  instruct  yon,  therefore,  as  to  the 
respective  rights  and  duties  of  such  common 
carrier  and  passenger.  The  law  Imposes  up- 
on common  carriers  of  passengers  the  duty 
of  providing  safe  cars,  and  of  keeping  them 
in  good  repair  and  safe  condition,  and  of 
doing  all  and  every  the  things  with  respect 
to  these  matters  that  may  be  reasonably 
necessary  to  secure  the  safe  transportation 
of  its  passengers  from  place  to  place  and 
their  safe  departure  from  the  cars  when 
they  have  reached  their  destination.  A  rail- 
way company,  in  letting  its  passengers  on 
and  off  its  cars,  Is  bound  to  use  and  exer- 
cise all  reasonable  care  to  secure  their  safe- 
ty. A  common  carrier,  such  as  a  railway 
company,  is  not  an  Insurer  of  the  safety  of 
Its  passengers;  but  It  is  required  to  exer- 
cise the  highest  degree  of  care  and  diligence 
that  is  reasonably  practicable  in  securing 
their  safety  by  keeping  its  cars  and  appli- 
ances In  a  safe  condition.  On  the  other  hand, 
there  Is  a  duty  resting  upon  the  passenger 
to  act  with  prudence,  and  to  use  the  means 
provided  for  her  transportation  with  reason- 
able discretion  and  care  in  getting  on  or  off 
the  car;  and  if  her  negligent  act  contrib- 
utes In  bringing  about  the  injury  of  which 
she  complains  she  cannot  recover. 

Reasonable  care  is  such  care  as  a  person  of 
ordinary  prudence  would  take  under  similar 
circumstances  to  avoid  accident.  The  care 
should  In  all  cases  be  in  proportion  to  the 
risk  incurred.  The  platforms  and  steps  or 
running  boards  of  a  railway  car  are  the  prop- 
er and  usual  means  by  which  passengers  are 
expected  to  enter  and  depart  from  the  car, 
and  a  passenger  has  a  right  to  assume  that 
such  means  are  reasonably  safe  for  the  pur- 
poses for  which  they  are  used,  provided  he 
does  not  know,  or  by  the  exercise  of  ordinary 
care  could  not  have  known,  they  were  not 

The  plaintiff  in  her  declaration  has  alleged, 
as  the  negligence  of  the  defendant  company 
upon  which  she  bases  her  action  and  relies 
for  recovery,  that  the  company  suffered  and 


permitted  the  step  of  the  car  she  was  using  to 
be  so  weak,  broken,  and  insufficiently  secured 
that  It  gave  way  beneath  her  when  she  was 
standing  on  It  in  the  act  of  departing  from 
the  car.  In  order  for  the  plaintiff  to  recover, 
therefore,  she  must  have  satisfied  you  that 
her  injuries  were  caused  by  reason  of  the  step 
being  unsafe  and  insecure,  as  she  has  alleged. 
If  the  step  was  not  weak,  broken,  and  insuffi- 
ciently secured,  but  was  in  a  reasonably  safe 
condition,  or  If  the  plaintiffs  injuries  were 
not  caused  thereby,  she  cannot  recover.  This 
is  necessarily  so,  because  there  arises  no  pre- 
sumption of  liability  on  the  part  of  the  de- 
fendant from  the  mere  fact  that  the  plaintiff 
was  injured.  She  cannot  recover,  unless  it 
has  been  shown  to  your  satisfaction  that  her 
Injuries  were  caused  by  the  negligence  of  the 
defendant  And  such  negligence  Is  not  to  be 
presumed,  but  must  be  proved,  and  the  bur- 
den of  that  proof  Is  upon  the  plaintiff. 

When  the  testimony  Is  conflicting,  it  is  the 
duty  of  the  jury  to  reconcile  it  if  they  can; 
but,  If  they  cannot,  they  should  accept  that 
which  they  consider  most  worthy  of  credit 
and  belief.  In  estimating  or  determining  the 
credibility  of  -witnesses,  the  jury  may  con- 
sider their  opportunities  of  learning  the  facts 
concerning  which  they  speak,  their  apparent 
fairness  and  freedom  from  bias,  their  manner 
upon  the  stand,  and  any  other  facts  and  cir- 
cumstances, disclosed  by  the  evidence,  which 
tend  to  show  their  reliability  or  unreliability. 

If  you  are  satisfied  from  the  weight  of  the 
evidence  In  this  case  that  the  step  of  the  car 
from  which  the  plaintiff  fell,  or  was  thrown, 
was  in  an  unsafe  and  insecure  condition,  as 
averred  by  the  plaintiff,  and  that  her  injuries 
were  caused  thereby,  and  shall  also  believe 
that  the  plaintiff  had  no  knowledge  of  the  un- 
safe condition  of  the  step,  or  any  Informa- 
tion or  warning  from  which  she  should  have 
known  It,  she  would  be  entitled  to  recover, 
provided  she  was  exercising  reasonable  care 
and  caution  at  the  time  she  was  Injured. 
But  If  you  are  not  satisfied  that  the  step  was 
In  such  condition  as  the  plaintiff  alleges,  and, 
on  the  contrary,  believe  it  was  In  a  reason- 
ably good  and  safe  condition  at  tbe  time  of 
the  accident  to  the  plaintiff,  or  if  you  believe 
the  injuries  of  which  tbe  plaintiff  complains 
were  caused  by  her  own  negligence,  or  were 
the  result  of  an  unavoidable  accident  In 
which  no  one  was  negligent,  your  verdict 
should  be  In  favor  of  the  defendant 

If  you  find  for  the  plaintiff,  your  verdict 
should  be  for  such  an  amount  as  would  rea- 
sonably compensate  her  for  tbe  Injuries  she 
has  sustained,  Including  therein  her  pain  and 
suffering,  and  all  disability  that  has  resulted 
therefrom. 

The  jury  disagreed, 
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LITTLE  v.  AMERICAN  TELEPHONE  & 
TELEGRAPH  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
June  24,  1907.) 

1.  WATEB8  AND  WATEB  COURSES  —  Pekcola- 
ting  Wateb— Diversion  of  Spring — Lia- 
bilities. 

A  telegraph  and  telephone  company,  having 
acquired  a  right  of  way  over  plaintiffs  farm, 
was  liable  for  the  destruction  of  a  natural  spring 
on  the  land,  fed  by  percolating  waters,  caused 
by  the  telegraph  company's  negligence  in  un- 
necessarily using  dynamite  with  which  to  blast 
out  a  hole  for  a  telephone  pole. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {§  110-113.] 

2.  Negligence  —  Pbesuhption  —  Burden  of 
Pboof. 

Negligence  is  not  presumed,  but  the  burden 
of  proof  thereof  is  on  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  i  217.] 

8.  Trial— Conflicting  Evidence— Consider- 
ation. 

Where  there  is  a  conflict  in  the  testimony, 
it  is  the,  jury's  duty  to  reconcile  it,  if  possible; 
and,  if  not,  they  should  give  credit  to  that  which 
they  think  is  most  reliable  and  most  entitled 
to  belief  under  all  the  circumstances  disclosed. 
4.  Wateb8  —  Springs  —  Destruction— Dam- 
ages. 

In  an  action  for  the  wrongful  destruction 
of  a  spring  of  percolating  water,  the  measure 
of  plaintiff's  damages  was  compensation  for  the 
injury  sustained  by  the  loss  of  the  spring,  es- 
timated in  connection  with  the  diminished  value 
of  plaintiff's  farm,  because  of  the  loss  of  water 
which  the  spring  supplied. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48.  Waters  and  Water  Courses,  g  116.] 

Action  by  William  G.  Little,  as  adminis- 
trator of  the  estate  of  William  F.  Little, 
deceased,  against  the  American  Telephone  & 
Telegraph  Company  of  Delaware,  to  recover 
damages  for  the  destruction  of  a  spring  on 
plaintiffs  farm  on  Mill  Creek  hundred,  alleg- 
ed to  have  been  caused  by  defendant's  neg- 
ligence in  the  use  of  an  explosive  in  making 
a  hole  near  the  spring  In  which  to  set  one  of 
defendant's  telegraph  poles.  Verdict  for 
plaintiff. 

Argued  before  LORE,  C.  J.,  and  PENNE- 
WILL,  J. 

W.  W.  Knowles,  for  plaintiff.  Herbert  H. 
Ward,  for  defendant 

PENNBWILL,  J.  (charging  the  Jury).  This 
action  was  brought  by  William  F.  Little, 
who  has  since  died,  against  the  American 
Telephone  &  Telegraph  Company,  a  corpor- 
ation of  this  state,  for  the  recovery  of  dam- 
ages which  it  is  alleged  he  suffered  by  rea- 
son of  the  negligence  of  the  said  company. 
Since  the  death  of  the  original  plaintiff,  his 
administrator,  William  G.  Little,  has  been 
made  party  plaintiff,  and  is  entitled  to  re- 
cover in  this  action  whatever  the  said  Wil- 
liam F.  Little  could  have  recovered. 

It  is  claimed  the  said  William  F.  Little 
was  the  owner  of  a  farm  containing  about 
60  acres  of  land  in  Mill  Creek  hundred,  in 


this  county;  that  there  was  upon  said  farm, 
and  had  been  for  many  years,  a  natural 
spring  of  water,  which  was  of  mnch  value 
to  the  owner,  and  particularly  useful  In  bis 
dairy  business;  that  the  defendant  company. 
In  connection  with  its  telephone  business,  set- 
tled a  pole  about  six  or  seven  feet  from  said 
spring,  and,  In  making  the  hole  in  which 
the  pole  was  to  be  placed,  negligently  and 
unnecessarily  used  dynamite  or  other  ex- 
plosive, and  thereby  completely  destroyed 
the  spring;  that  the  spring  had  uninterrupt- 
edly furnished  a  good  and  sufficient  supply 
of  fresh  water  for  many  years,  but  since 
the  explosion,  which  was  caused  by  the 
company  in  preparing  the  said  bole,  the 
spring  has  been  dry  and  useless,  to  the  great 
inconvenience  and  detriment  of  the  said 
William  F.  Little.  The  defendant  company 
denies  any  liability  to  the  plaintiff,  and 
claims  (1)  that  It  did  not  use  dynamite  or 
any  other  explosive  in  making  the  bole  near 
the  spring,  but  that,  on  the  contrary,  the 
hole  was  prepared  In  the  usual  way,  with 
ordinary  care,  and  without  any  negligence 
at  all;  (2)  that  the  water  used  by  the  plain- 
tiff's intestate  was  supplied  during  a  part  of 
the  year  entirely,  and  during  the  remainder 
of  the  year  in  part,  from  sources  other  than 
the  spring,  and  that  the  spring  was  during 
certain  months  of  the  year  dry,  and  all  the 
time  insufficient;  (8)  that  the  spring,  even 
though  it  was  Impaired  or  interfered  with, 
could  have  been  easily  adjusted  so  that  the 
flow  of  water  therefrom  might  have  been 
renewed,  but  notwithstanding  that  fact  the 
plaintiff  refused  to  adjust  or  reclaim  the 
same;  (4)  that,  even  though  the  hole  was 
blasted  by  explosives,  which  the  defendant 
denies,  and  the  spring  thereby  destroyed  or 
impaired,  yet,  Inasmuch  as  the  spring  was  fed 
or  supplied  by  water  that  percolated  through 
the  soil,  the  defendant  had  a  legal  right  and 
express  authority  to  make  the  hole  at  the 
exact  place  it  was  made  in  any  manner  and 
by  whatsoever  means  it  chose,  under  the 
terms  of  a  contract  made  with'  the  said  Wil- 
liam F.  Little  and  bearing  date  October  18, 
1905.  The  said  contract  was  admitted  In 
evidence,  and  is  as  follows: 

"$9.  Received  of  the  American  Telephone 
&  Telegraph  Company  of  Delaware  nine 
dollars,  in  consideration  of  which  I  hereby 
grant  unto  said  company,  its  successors  and 
assigns,  the  right,  privilege  and  authority  to 
construct  operate  and  maintain  its  lines  of 
telephone  and  telegraph,  including  the  neces- 
sary poles,  wires  and  fixtures,  upon,  over 
and  across  the  property  which  I  own  or  In 
which  I  have  any  interest  In  the  Mill  Creek 
hundred,  county  of  New  Castle  and  state  of 
Delaware,  and  upon  and  along  the  roads, 
streets  or  highways  adjoining  the  said  prop- 
erty, with  the  right  to  permit  the  attachment 
of  the  wires  of  any  other  company,  and  the 
right  to  trim  any  trees  along  said  lines  so  as 
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to  keep  the  wires  cleared  at  least  eighteen 
Inches,  to  erect  and  set  the  necessary  guy 
and  brace  poles  and  anchors,  and  to  attach 
thereto  and  to  trees  the  necessary  guy  wires; 
said  sum  being  received  In  full  payment 
therefor  and  for  the  right  to  cut  down  such 
trees  as  may  interfere  with  the  lines,  poles 
to  be  planted  on  my  property  as  now  located. 
Witness  our  hands  and  seals  this  eighteenth 
day  of  Oct,  A.  D.  1905,  at  Marshallton,  Del. 
"William  F.  Little.  [L.  SJ 
"Mary  Little.  [Seal.] 
"Witness: 

"H.  Ellsworth  Simpers. 
"S.  M.  DonnelL 
"Approved:    C.  D.  M.  Cole,  Attorney. 
"Register  No.  92372." 

The  defendant  company  therefore  contends 
(1)  that  the  plaintiff  was  not  injured  through 
its  negligence;  and  (2)  if  any  Injury  was  sus- 
tained It  was  but  slight,  or  at  least  very 
much  less  than  the  plaintiff  claims. 

It  is  the  duty  of  the  court  to  instruct  you 
as  to  the  law  applicable  to  the  case;  but  It 
is  the  province  of  the  Jury  to  determine  all 
questions  of  fact,  governed,  of  course,  by 
the  law  as  we  shall  state  It  The  question 
of  law  Involved  in  this  case,  and  upon  which 
we  are  asked  to  charge  you,  Is  this:  Is  the 
defendant  company,  which,  under  an  agree- 
ment with  William  F.  Little,  the  absolute 
owner  of  the  land,  had  the  right  or  privilege 
of  digging  the  hole  In  question,  liable  to  the 
plaintiff  in  this  action,  If  It  was  so  negli- 
gently and  carelessly  made  as  to  destroy  or 
Injure  a  spring  on  the  plaintiff's  land  which 
was  supplied  from  water  that  percolated  or 
oozed  through  the  soil?  And  the  question 
of  fact  is:  Was  the  hole  so  negligently 
made  by  the  defendant  as  to  injure  the  plain- 
tiff? For  it  is  not  denied  that  the  company 
had  the  right  to  make  the  bole,  bat  It  Is 
denied  that  it  was  done  with  due  care. 

The  defendant  insists  that  under  the  law 
negligence  does  not  constitute  the  basts  of  an 
action  for  an  Injury  caused  by  the  dlverslonof 
percolating  water,  and  that  damages  cannot 
be  recovered  therefor;  that  there  are  no  cor- 
relative rights  between  adjoining  owners  of 
land  In  respect  to  such  waters,  because  each 
is  entitled  to  all  that  is  beneath  the  surface 
of  his  own  land,  and  can  do  as  he  pleases 
upon  his  own  property  so  long  as  he  does 
not  interfere  with  any  actionable  right  of  his 
neighbor;  that  a  person  having  a  right  of 
way  over  the  land  of  another,  such  as  that 
given  to  the  defendant  In  this  case,  has  the 
same  power  and  is  in  the  same  position, 
within  the  limits  of  his  right  of  way,  as  an 
owner  of  the  soil.  It  Is  not  necessary  for  the 
purposes  of  this  case  that  we  should  consider 
the  question  of  correlative  rights  between  ad- 
joining owners  of  real  estate  as  to  percolating 
waters.  It  may  be  admitted  that  the  au- 
thorities generally  hold  that,  In  the  absence 
of  express  contract  and  a  positive  authorized 


regulation,  the  use  of  percolating  waters  for 
manufacturing,  mining,  and  like  purposes  Is 
within  the  right  of  the  owner  of  the  soil, 
whatever  may  be  its  effect  upon  his  neigh- 
bor's wells  and  springs.  In  the  case  of  Ac- 
ton v.  Blundell,  12  M.  &  W.  324,  the  court  said: 
"Confining  ourselves  strictly  to  the  facts 
stated  in  the  bill  of  exceptions,  we  think  the 
present  case,  for  the  reasons  above  given, 
iB  not  to  be  governed  by  the  law  which  ap- 
plies to  rivers  and  flowing  streams,  but  It 
rather  falls  within  the  principle  which  gives 
to  the  owner  of  the  soil  all  that  lies  beneath 
his  surface;  that  the  land  immediately  below 
is  his  property,  whether  it  is  solid  rock,  or 
porous  ground,  or  venous  earth,  or  part  soil 
and  part  water;  that  the  person  who  owns 
the  surface  may  dig  therein  and  apply  all 
that  Is  there  found  to  his  own  purposes,  at 
his  free  will  and  pleasure;  and  that  if,  In 
the  exercise  of  such  right  he  Intercepts  or 
drains  off  the  water  collected  from  the  un- 
derground springs  in  his  neighbor's  well,  the 
inconvenience  to  his  neighbor  falls  within  the 
description  of  damnum  absque  Injuria,  which 
cannot  become  the  ground  of  an  action." 

But  notwithstanding  this  general  princi- 
ple, which  has  been  recognized  in  so  many 
cases,  it  may  be  said  that  many  courts  have 
also  recognized  the  fact  that  even  an  owner 
may  not  wantonly  or  maliciously  so  use  his 
own  land  as  to  Injure  an  adjoining  owner  by 
diverting  waters  percolating,  oozing,  or  filtrat- 
ing through  the  earth  to  the  lands  of  the  lat- 
ter; and  It  has  also  been  held  that  the  purpose 
for  which  the  water  Is  used  must  be  neces- 
sary, or  at  least  legitimate.  The  general 
doctrine  that  recognizes  no  correlative  rights 
between  proprietors  of  adjoining  land  in  re- 
spect to  such  underground  waters  has  to 
such  extent,  at  least  been  modified.  The 
court  In  the  case  of  Houston  &  T.  0.  Ry.  Co. 
v.  East  81  8.  W.  279,  98  Tex.  146,  66  L.  R. 
A  738,  107  Am.  St.  Rep.  620,  cited  and  relied 
upon  by  the  defendant  said,  In  commenting 
upon  another  case:  "The  court  recognized 
the  soundness  of  the  general  doctrine,  but 
held  that  as  the  defendant  was  making  no 
legitimate  use  of  the  water,  he  was  properly 
enjoined  from  thus  wasting  It" 

The  crucial  question  before  us  is  whether 
the  possessor  of  a  mere  privilege  or  right  of 
way  in  and  over  the  land  of  another  has  the 
right  to  divert  percolating  waters,  unneces- 
sarily and  negligently,  from  the  lands  of  the 
owner  to  the  Injury  of  such  owner.  It  may 
be  said  that  in  no  case  cited  by  the  defend- 
ant was  the  question  of  negligence  raised, 
nor  did  It  appear  that  the  diversion  of  the 
water  was  unnecessary.  In  every  case  all 
that  was  done  by  the  defendant  was  properly 
done,  and  necessary  to  the  accomplishment 
of  the  work  authorized  to  be  done.  And  in 
every  case  but  two,  if  we  remember  correct- 
ly, the  defendant  was  the  absolute  owner  of 
the  land  upon  which  he  worked,  and  there- 
fore entitled  to  everything  below  the  surface. 
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In  one  of  the  excepted  cases,  Mew  Albany 
*  Salem  R.  R.  Co.  v.  Peterson,  14  Ind.  112, 
77  Am.  Dec.  60,  the  defendant  had  but  a 
right  of  way,  It  Is  true;  but  the  question  of 
tbe  right  of  a  person  having  such  right  of 
way  over  the  land  of  the  plaintiff  was  not 
Involved.  The  Injury  to  the  plaintiff's  well 
was  caused  In  making  excavations  for  a 
railroad  bed,  by  drawing  or  cutting  off  the 
underground  springs  or  fountain  which  sup- 
plied the  well.  But  tbe  roadbed  was  not  on 
the  land  of  the  plaintiff,  and  no  part  of  his 
property  was  appropriated  for  the  use  of 
the  road;  and  In  the  statement  of  facts  filed 
In  the  case  it  was  agreed  that  the  damage 
was  caused  by  the  construction  of  tbe  road 
in  the  usual  and  proper  manner  of  construct- 
ing such  roads,  doing  no  unnecessary  dam- 
age. The  court  did  say  In  that  case  that 
"the  railroad  company,  for  the  purpose  of 
constructing  their  road,  have  the  same  right 
to  excavate,  within  the  limits  of  their  right 
of  way,  that  a  private  Individual  would 
have  to  dig  upon  his  land  for  any  purpose; 
and  we  know  of  no  statute  or  principle  that 
would  hold  them  liable  for  any  injury,  such 
aa  that  complained  of,  beyond  the  liability 
of  a  natural  person  for  a  like  injury."  But 
it  will  be  noted  that  In  this  case  there  was 
no  charge  of  negligent  digging,  and  It  was 
not  done  on  the  land  of  the  plaintiff.. 

The  other  case,  which  involved  a  right  of 
way,  and  which  resembles  the  case  before 
us  more  closely  than  any  other  cited  by  tbe 
defendant,  is  that  of  Hougan  v.  Railroad  Co., 
35  Iowa,  558,  14  Am.  Rep.  502.  In  that  case 
the  plaintiff  had  granted  to  the  defendant 
railway  company  "the  right  of  way  over  and 
through  his  land  for  all  purposes  connected 
with  tbe  construction,  use,  and  occupation 
of  its  railroad."  The  court  said:  "In  the 
absence  of  malice  or  wantonness,  the  rule 
is  well  settled  that  the  owner  in  fee  may,  In 
the  reasonable  use  of  his  land,  obstruct  or 
divert  the  flow  of  such  water,  even  to  the 
injury  of  his  neighbor's  land,  without  being 
liable  In  damages  therefor— damnum  absque 
injuria;  a  rightful  use  of  his  own  property, 
which  he  may  enjoy,  although  thereby  he 
may  prevent  his  neighbor  from  having  as 
full  a  benefit  as  otherwise  might  flow  to 
him.''  And,  continuing,  the  court  said:  "But 
the  defendant  In  this  case  is  not  the  absolute 
and  unqualified  owner,  or  owner  in  fee,  of 
the  land  whereon  the  well  was  dug.  The 
defendant,  however,  is  owner,  by  grant  from 
plaintiff,  of  'the  right  of  way  over  and 
through  the  land  for  all  purposes  connected 
with  the  construction,  use,  and  occupation 
of  its  railway/  We  have  not  been  referred 
to,  nor  have  we  been  able  to  find,  any  case 
deciding  this  question.  Upon  principle  It  is 
very  close,  and  yet  we  find  ourselves  agreed 
In  holding,  with  the  learned  Judge  who  de- 
cided tbe  cause  below,  that  under  tbe  terms 
of  the  conveyance  and  the  facts  of  the  case 


the  defendant  had  the  legal  right  to  dig  the 
well,  and  cannot  be  enjoined  from  using 
the  water  therefrom  for  railway  purposes." 
It  is  true  that  the  eourt  in  that  case,  while 
not  free  from  doubt,  held  that  the  defendant 
could  not  be  enjoined  from  digging  Its  well, 
because  it  had  the  legal  right  to  do  so.  But 
It  will  be  observed  (1)  that  the  court  recog- 
nized the  doctrine  that  even  an  owner  may 
not  obstruct  or  divert  percolating  waters, 
except  In  the  reasonable,  as  well  as  rightful, 
use  of  his  land;  and  (2)  it  does  not  appear 
that  the  defendant  was  guilty  of  any  negli- 
gence in  digging  its  well.  Farnham  In  his 
work  on  Waters  and  Water  Rights,  at  sec- 
tion 936,  cited  by  the  defendant,  says:  "The 
rule  that  one  may  make  such  reasonable  use 
of  his  own  property  as  he  chooses,  regardless 
of  the  effect  on  the  percolating  waters,  oper- 
ates with  full  force,  although  the  effect  is 
to  destroy  a  spring  on  a  neighbor's  land, 
unless  the  spring  is  supplied  by  water  flow- 
ing in  a  known  channel."  This  text-writer, 
therefore,  recognizes  that  even  an  owner's 
use  of  his  own  land  with  respect  to  such 
waters  must  be  reasonable.  There  Is  no 
doubt  that  the  owner  of  a  right  of  way  over 
the  lands  of  another  has  the  same  right  to 
use  the  land  as  the  owner  would  have,  so  far 
as  is  necessary  to  accomplish  the  purpose 
for  which  the  right  of  way  was  given.  But 
be  is  not  the  owner  of  the  soil,  and  has  but 
a  qualified  or  limited  right  therein.  It 
would  seem  unreasonable  to  hold  that  he 
could  so  use  that  right  as  unnecessarily  or 
negligently  to  injure  tbe  property  of  tbe 
owner,  whether  such  property  be  located 
in  or  upon  the  soil.  In  the  Indiana  case 
already  referred  to  the  court,  in  referring  to 
the  case  in  35  Iowa,  14  Am.  Rep.,  said: 
"The  other  question,  upon  which  the  court 
was  more  doubtful,  viz.,  whether  or  not  such 
a  company,  with  only  a  right  of  way  over 
the  land,  has  the  right  to  thus  draw  tbe 
water  from  it,  is  not  here  Involved." 

In  cases  where  the  right  of  an  adjoining 
owner  to  divert  percolating  water  was  con- 
ceded, the  courts  based  their  opinion  upon  the 
fact  that  the  defendant  was  the  owner  of  the 
soil  and  therefore  had  a  right  to  use  It  as 
be  pleased ;  that  an  owner  of  soil  may  divert 
percolating  water,  or  consume  or  cut  It  off, 
with  impunity.  It  is  tbe  same  as  land,  and 
cannot  be  distinguished  in  law  from  land. 
So  the  owner  of  land  is  the  absolute  owner  of 
the  soil,  and  of  percolating  water,  which  la 
a  part  of,  and  not  different  from,  the  soil. 
Pixley  v.  Clark,  35  N.  Y.  520,  01  Am.  Dec.  72. 
While  this  broad  principle  has  been  modified' 
to  some  extent,  as  we  have  seen,  and  made  to 
conform  to  another  well-settled .  rule  which 
holds  that  one  person  must  so  use  his  own 
property  as  not  unreasonably  to  Interfere 
with  the  rights  of  another,  It  Is  manifest  that 
ownership  of  the  land  confers  rights  and  pow- 
ers with  respect  to  percolating  waters  thereon 
which  cannot  be  claimed  by  a  person  who  en- 
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joys  a  mere  right  or  privilege  In  said  land, 
unless  the  exercise  of  such  right  or  privilege 
necessarily  involves  the  diversion  of  the  wa- 
ters. ' 

In  this  case  we  have  to  determine  the  right 
which  the  defendant  company  had  secured 
from  William  F.  Little  was  to  construct  a 
telephone  line  along  and  across  his  land. 
This  necessarily  Included  the  right  to  dig 
holes,  erect  poles,  string  wires,  and  do  any 
other  thing  reasonably  required  to  accomplish 
the  construction  of  the  line.  But  the  exercise 
of  the  right  conferred  did  not  require  the 
diversion  of  the  waters  or  the  destruction  or 
impairment  of  the  spring,  unless  the  making 
of  the  hole  with  due  care  would  have  such 
effect.  It  is  therefore,  we  think,'  a  question 
for  the  Jury  to  determine  whether  the  spring 
was  destroyed  or  Impaired,  to  the  Injury  of 
the  plaintiff's  intestate,  and,  if  it  was,  wheth- 
er it  was  done  by  and  through  the  negligence 
of  the  defendant  We  must,  therefore,  de- 
cline to  Instruct  you  to  return  a  verdict  for 
the  defendant  In  our  opinion  the  case 
should  be  decided  by  the  jury  upon  the  evi- 
dence adduced. 

Inasmuch  as  this  case  is  based  upon  the 
negligence  of  the  defendant  we  say  to  you 
that  the  plaintiff  must  recover  by  reason  of 
the  negligent  act  which  he  has  alleged,  or  he 
cannot  recover  at  all.  Negligence  is  never 
presumed,  but  must  be  proved ;  and  the  bur- 
den of  proving  it  rests  upon  the  plaintiff. 
Negligence  may  be  defined  to  be  the  want  of 
reasonable  care;  that  Is,  the  failure  to  use 
such  care  as  an  ordinarily  careful  and  pru- 
dent man  would  use  under  the  circumstances. 
In  order  that  the  plaintiff  may  recover  at  all 
In  this  case,  you  must  be  satisfied  from  the 
evidence  (1)  that  William  F.  Little  did  sus- 


tain some  injury;  (2)  that  such  Injury  was 
caused  by  the  destruction  or  Impairment  of 
the  spring  In  question;  (3)  that  the  spring 
was  destroyed  or  Impaired  by  the  negligent 
act  of  the  defendant  company.  If  you  be- 
lieve that  William  F.  Little  was  not  Injured 
by  the  destruction  or  impairment  of  the 
spring,  as  he  has  alleged,  and  even  though 
you  should  believe  that  he  was  so  Injured,  but 
are  not  satisfied  that  the. injury  was  caused 
by  the  negligence  or  carelessness  of  the  de- 
fendant the  plaintiff  could  not  recover.  Un- 
der the  agreement  made  by  William  F.  Little 
with  the  company,  the  latter  had  the  right  to 
make  the  bole  near  the  spring  In  the  con- 
struction of  Its  telephone  line,  and  to  use  such 
means  and  agencies  as  were  reasonably  nec- 
essary to  accomplish  the  work.  If  It  used 
only  such  means  and  agencies,  It  would  not  be 
liable  In  this  action,  and  the  plaintiff  could 
not  recover. 

Where  there  is  a  conflict  of  testimony,  as 
there  Is  In  -this  case,  It  1b  the  duty  of  the  jury 
to  reconcile  it  If  they  can;  but  if  they  can- 
not, they  should  give  credit  to  that  which 
they  think  Is  most  reliable  and  most  entitled 
to  belief,  under  all  the  circumstances  as  dis- 
closed by  the  evidence. 

If  you  shall  find  for  the  plaintiff,  your  ver- 
dict should  be  for  such  an  amount  as  would 
reasonably  compensate  him  for  any  Injury 
that  William  F.  Little  received  from  the  loss 
of  the  said  spring,  caused  by  the  negligence 
or  carelessness  of  the  defendant  company; 
and  In  estimating  the  damages  for  such  In- 
jury, If  any  there  be,  you  may  consider  the 
diminished  valne  of  the  farm  occasioned  by 
the  destruction  or  impairment  of  the  spring 
through  the  defendant's  negligence. 

Verdict  for  plaintiff  for  $900. 
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(6  Fen.  428) 

HEINEL  ▼.  PEOPLE'S  Rx".  CO. 
(Superior  Court  of  Delaware.     New  Castle. 
June  26,  1907.) 

1.  Street  Railroads— Persons  on  Street— 
Injuries—  Negligence— Bubden  of  Proof. 

In  an  action  for  injuries  to  plaintiff,  while 
lawfully  using  a  street,  by  a  collision  with  one 
of  defendant's  street  cars,  the  burden  was  on 
plaintiff  to  prove  that  his  injuries  resulted  from 
defendant's  negligence,  as  alleged,  which  negli- 
gence could  not  be  presumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  228.] 

2.  Same— Use  of  Streets. 

Where  plaintiff  was  injured  in  a  collision 
with  a  street  car  as  he  was  assisting  in  loading 
a  van  with  furniture  in  the  street  in  front  of 
his  residence,  the  rights  of  plaintiff  and  the 
owners  of  the  street  car  to  use  the  street  were 
reciprocal ;  each  being  bound  to  use  due  care 
not  to  infringe  the  rights  of  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  193.] 

*•  Same. 

Where  a  street  car  approached  a  point 
where  plaintiff  was  loading  a  van  with  furniture 
in  the  street,  it  was  the  duty  of  the  motorman 
to  sound  the  gong,  ring  the  bell,  slow  up,  or  stop 
the  car  in  the  presence  of  danger  to  plaintiff, 
according  to  what  was  reasonably  demanded  by 
all  surrounding  circumstances  to  prevent  injur- 
ing him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §S  172,  195,  197.] 
4.  Same— Contributory  Negligence— Proxi- 
mate Cause. 

Where  plaintiff,  in  an  action  for  injuries 
received  in  collision  with  a  street  car,  was  neg- 
ligent, and  such  negligence  contributed  to  the 
injury,  plaintiff  could  not  recover,  though  the 
railroad  company  was  also  negligent;  but  if, 
notwithstanding  plaintiff's  negligence,  the  rail- 
road company  could  have  prevented  the  accident 
by  the  use  of  ordinary  care,  plaintiff's  negligence 
was  no  defense. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  44,  Street  Railroads,  I  219.] 

6.  Same. 

If  plaintiff  suddenly  moved  from  a  posi- 
tion of  safety  to  a  position  of  danger  on  or 
near  defendant's  street  car  track,  so  that  it  was 
impossible  for  the  motorman  to  stop  the  ap- 
proaching car  before  collision,  defendant  was 
not  liable  for  plaintiff's  resulting  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §|  195,  205.] 

6.  Same— Voluntary  Intoxication. 

In  an  action  for  injuries  to  plaintiff  by  be- 
ing struck  by  a  street  car,  plaintiff's  voluntary 
intoxication,  if  it  caused  him  to  omit  to  take 
reasonable  care  for  his  safety,  might  be  con- 
considered  in  determining  whether  plaintiff  was 
negligent. 

7.  Damages  —  Personal  Injuries— Measure 
or  Damages. 

In  an  action  for  injuries  to  plaintiff  in 
collision  with  a  street  car,  the  measure  of  plain- 
tiffs damage  was  such  sum  as  would  compen- 
sate him  for  his  injuries,  including  loss  of  time 
and  wages,  and  pain  and  suffering,  past  and 
future,  resulting  from  the  accident,  and  also  for 
any  future  impairment  of  ability  to  earn  a 
living. 

SSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
15,  Damages,  §  222.] 

Action  by  William  F.  Heinel  against  the 
People's  Railway  Company  to  recover  dam- 
ages for  personal  Injuries  sustained  in  a  col- 


lision with  one  of  defendant's  street  cars 
while  plaintiff  was  standing  in  the  street, 
helping  to  load  a  furniture  wagon  with  fur- 
niture In  front  of  bis  residence.  Other  facts 
appear  In  the  charge  of  the  court  Jury  dis- 
agreed. 

Argued  before  LORE,  C.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

Herbert  L.  Rice  and  Levin  Irving  Handy, 
for  plaintiff.  Robert  H.  Richards,  for  de- 
fendant 

LORE,  a  J.  (charging  the  jury).  William 
F.  Heinel,  the  plaintiff,  complains :  That  on 
the  23d  day  of  March,  1906,  he  was  standing 
by  the  bind  wheel  of  a  furniture  wagon, 
which  he  was  helping  to  load  with  furniture, 
In  front  of  his  residence,  No.  213  West  Sec- 
ond street,  between  West  and  Tatnall  streets, 
In  this  city.  That  while  so  standing,  con- 
versing with  the  driver  about  loading  the 
furniture,  with  his  back  toward  the  approach- 
ing car  from  the  west,  he  was  negligently  run 
Into  and  thrown  down  by  a  trolley  car  oper- 
ated by  the  defendant  company.  His  back 
and  leg  were  badly  bruised,  and  he  was  In- 
ternally and  otherwise  injured.  For  these  in- 
juries he  seeks  damages  in  this  suit  He 
claims  that  at  the  time  of  the  accident  the 
car  was  negligently  operated,  was  run  at  an 
excessive  speed,  without  ringing  the  bell 
or  sounding  the  gong,  and  that  the  motorman 
saw  him,  or  by  the  reasonable  exercise  of  his 
senses  could  have  seen  him,  In  time  to  have 
stopped  the  car  before  the  accident  The  de- 
fendant denies  all  these  allegations.  It 
claims  that  the  car  was  being  carefully  oper- 
ated at  the  time  of  the  accident;  that  the 
bell  was  rung  and  the  speed  was  low;  that 
the  plaintiff,  without  looking,  stepped  Imme- 
diately In  front  of  the  car  so  suddenly  that 
it  was  Impossible  for  the  motorman  to  stop 
It  before  the  collision ;  and  that  the  Injuries 
complained  of  resulted  from  the  negligence 
of  the  plaintiff. 

This  action  Is  based  upon  the  negligence  of 
the  defendant  company.  In  order  to  recover, 
the  burden  Is  upon  the  plaintiff  to  show  to 
your  satisfaction  that  his  injuries  resulted 
from  the  negligence  of  the  defendant  com- 
pany, as  alleged  in  the  declaration.  Negli- 
gence Is  never  presumed.  It  must  be  proved 
by  the  party  alleging  It 

The  question  for  your  determination,  there- 
fore, Is:  Were  these  injuries  caused  by 
the  negligence  of  the  defendant  company? 
Upon  the  request  of  counsel  for  both  sides, 
we  will  state  certain  principles  of  law  which 
are  to  govern  you  In  reaching  your  verdict 

West  Second  street  Is  a  public  highway  of 
the  city  of  Wilmington.  The  defendant  bad 
a  right  to  use  it  for  the  operation  of  its  rail- 
way at  the  time  of  the  accident  and  the 
plaintiff  had  the  right  to  use  It  for  loading 
the  furniture  wagon.  Both  the  plaintiff  and 
the  defendant  had  a  right  to  use  It  for  all 
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purposes  of  a  public  highway.  The  right  of 
each  must  be  exercised  with  a  regard  to  the 
rights  of  the  other,  and  in  a  reasonable  and 
careful  manner,  so  as  not  unreasonably  to 
abridge  or  Interfere  with  the  rights  of  the 
other.  In  such  use  of  the  highway  each 
party  has  the  right  to  presume  that  the  other 
will  use  it  as  a  reasonable  person  under  all 
the  circumstances,  until  the  contrary  appears. 
In  using  such  highway  it  was  Incumbent  up- 
on the  defendant  company  to  exercise  all 
such  care  In  respect  to  speed  of  the  car, 
sounding  of  the  gong,  ringing  of  the  bell, 
slowing  up,  and  stopping  of  the  car  in  the 
presence  of  danger  as  was  reasonably  de- 
manded by  all  the  surrounding  conditions. 
The  court  will  not  attempt  to  specify  just 
what  particular  acts  must  be  done  or  left 
undone.  In  every  case  they  must  be  such  as 
a  due  regard  for  the  rights  and  safety  of  all 
other  persons  lawfully  using  the  highway 
reasonably  demand,  and  If  the  company  fail- 
ed to  use  such  reasonable  care,  and  injury 
resulted  from  such  failure  alone,  the  com- 
pany would  be  liable.  A  like  duty  rested  also 
upon  the  plaintiff;  and,  if  his  injuries  result- 
ed from  his  failure  to  exercise  reasonable 
care,  he  cannot  recover. 

If  the  negligence  of  the  plaintiff  entered  in- 
to the  accident  at  the  time  of  the  injuries,  he 
cannot  recover,  even  though  the  company  was 
also  guilty  of  negligence.  In  such  a  case 
the  plaintiff  would  be  guilty  of  contributory 
negligence,  and  the  court  will  not  attempt  to 
measure  bow  much  each  party  contributed 
thereto.  The  plaintiff  would  be  entitled  to 
recover,  however,  notwithstanding  there  had 
been  negligence  on  his  part,  if  it  was  the  negli- 
gence of  the  defendant  alone  that  was  the 
proximate  and  Immediate  cause  of  the  In- 
jury; if,  in  other  words,  notwithstanding 
any  previous  negligence  of  the  plaintiff,  the 
company  could  have  prevented  the  accident 
by  the  use  of  ordinary  and  reasonable  care. 
Therefore,  If  the  plaintiff  had  negligently 
gone  upon  or  near  the  car  track  without 
looking,  and  was  so  standing  there  with  his 
back  to  the  car  at  the  time  of  the  accident, 
yet  if  the  motorman  saw,  or  by  the  reason- 


able use  of  his  senses  could  have  seen,  the 
plaintiff  so  standing  in  time  to  stop  the  car 
and  avoid  the  accident,  it  was  his  duty  to  do 
so,  and  if  he  failed  to  do  so  the  company 
would  be  liable.  If,  however,  the  plaintiff 
moved  from  a  position  of  safety  to  a  posi- 
tion of  danger  near  or  upon  the  track  of  the 
railway  on  which  the  car  was  running  so 
suddenly  as  to  make  It  impossible  for  the 
motorman  to  stop  the  car  before  the  collision, 
the  defendant  cannot  be  held  liable  for  the 
resulting  injury  to  the  plaintiff;  so,  if  the 
motorman,  after  he  saw,  or  by  the  exercise 
of  reasonable  care  could  have  seen,  the  plain- 
tiff in  a  position  of  danger,  did  everything 
that  a  reasonably  careful  and  prudent  man 
would  do  under  like  circumstances  to  pre- 
vent the  accident,  the  defendant  would  not 
be  liable. 

The  voluntary  intoxication  of  the  person 
injured  may  be  considered  by  the  jury  in  de- 
termining whether  such  person  at  the  time 
of  the  accident  was  taking  such  care  of  his 
safety  as  will  be  required  by  a  reasonably 
prudent  man  under  the  circumstances.  To 
consider  this  question  at  all,  you  should  be 
satisfied  from  the  evidence  that  at  the  time 
of  the  accident  the  plaintiff  was  Intoxicated, 
and  that  by  reason  of  such  intoxication  be 
failed  to  take  such  reasonable  care  of  his 
safety  as  the  circumstances  required. 

We  have  been  asked  by  counsel  for  the  de- 
fendant to  direct  you  to  return  a  verdict  for 
the  defendant  This  we  decline  to  do.  We 
think  the  case  is  one  that  should  be  deter- 
mined by  the  jury  from  a  careful  considera- 
tion of  all  the  evidence. 

If  your  verdict  should  be  for  the  plaintiff, 
It  should  be  for  such  a  sum  of  money  as  will 
reasonably  compensate  him  for  his  injuries. 
Including  therein  his  loss  of  time  and  wages, 
and  bis  pain  and  suffering  in  the  past,  and 
such  as  may  come  to  him  in  the  future,  result- 
ing from  the  accident,  and  also  for  any  Im- 
pairment of  ability  to  earn  a  living  in  the 
future  resulting  therefrom  as  disclosed  by  the 
evldence. 

The  jury  disagreed. 
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STIDHAM   T.    MAYOR,    ETC.,    OF    DELA- 
WARE CITY. 

(Superior  Court  of  Delaware.     New  Castle. 
June  11,  1907.) 

1.  Municipal  Corporations — Streets— Con- 
trol—Care Required. 

It  ia  the  duty  of  those  having  control  of 
the  streets  of  a  city  to  exercise  due  care  to 
keep  them  in  a  reasonably  safe  condition,  free 
from  holes,  pits,  excavations,  or  obstructions, 
so  that  they  may  be  safe  for  the  traveler,  on 
foot  or  otherwise,  who  may  use  them  in  a  law- 
ful manner. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  f  1612.] 

2.  Save — Negligence. 

While  a  city  is  not  an  insurer  against  all 
injuries  resulting  from  holes  or  obstructions  in 
streets,  it  is  liable  for  such  injuries  as  result 
from  its  negligence  or  default,  or  that  of  its 
authorized  agents,  in  the  performance  of  a  duty 
imposed  on  it  by  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1612.] 

3.  Same— Knowledge  of  Defects— Dxjtt  of 
Traveler. 

A  traveler  on  the  streets  of  a  city  may 
assume  that  they  are  in  a  reasonably  safe  con- 
dition, and  is  not  bound  to  look  for  holes  or 
obstructions. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  86,  Municipal  Corporations,  i  1678.] 

4.  Same— Warning — Disregard. 

If  a  traveler  on  a  city  street,  immediately 
before  an  accident  caused  by  an  alleged  defect 
in  a  street,  had  timely  warning  of  the  danger 
and  disregarded  it.  the  city  was  not  responsible. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  g  1677.] 

5.  Same— Negligence— Presumption. 

In  an  action  against  a  city  for  injury  to 
plaintiff's  horse  by  an  alleged  defect  in  a  street, 
negligence  of  the  city  is  not  presumed;  but 
plaintiff  is  bound  to  prove,  not  only  that  the 
city  was  negligent,  but  that  he  himself  was  free 
from  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Municipal  Corporations,  {  1725.] 

6.  Damages— Injuries   to    Property — Meas- 
ure of  Damages. 

In  an  action  for  injuries  to  plaintiff's  horse 
by  an  alleged  defect  in  a  street  of  defendant 
city,  plaintiff's  measure  of  damages  was  such 
sum  as  would  reasonably  compensate  him  for 
actual  injuries  to  the  horse,  including  loss  of 
use  and  expenses  incurred  in  attempting  to  cure 
him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  15,  Damages,  {  280.] 

Action  by  Calvin  P.  Stldbam,  Jr.,  against 
the  mayor  and  commissioners  of  Delaware 
City,  to  recover  damages  for  Injuries  to  plain- 
tiff's horse,  alleged  to  have  resulted  from 
stepping  Into  an  excavation  In  one  of  the 
streets  of  the  city.    Verdict  for  plaintiff. 

Argued  before  LORE,  O.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

George  N.  Davis,  for  plaintiff.  Daniel  O. 
Hastings,  for  defendant 


PENNEWILL,  J.  (charging  the  Jury).    This 
is  an  action  brought  by  Calvin  P.  Stidham, 


Jr.,  against  the  mayor  and  commissioners  of 
Delaware  City,  a  municipal  corporation  of 
this  state,  to  recover  damages  for  injuries  to 
the  plaintiff's  horse,  alleged  to  have  been, 
caused  by  stepping  or  falling  Into  a  hole  or 
excavation  In  Clinton  street,  In  said  town, 
on  the  9th  day  of  December,  1906.  The  plain- 
tiff claims  that  the  defendant  negligently 
and  carelessly  permitted  said  excavation  or 
hole  to  be  and  remain  in  a  dangerous  and 
unsafe  condition,  without  any  proper  safe- 
guards or  warning  to  travelers,  and  that  by 
reason  thereof  the  said  horse  stepped  or  fell 
into  the  said  excavation  or  hole,  and  was 
greatly  Injured,  and  has  continued  so  to  be; 
that  on  account  of  said  injury  to  his  horse 
the  plaintiff  has  been  deprived  of  his  use 
and  services,  and  has  incurred  expense  in  at- 
tempting to  cure  the  horse,  and  In  buying  an- 
other in  the  place  of  the  one  Injured.  The 
defendant  denies  that  It  was  guilty  of  any 
negligence  that  caused  the  injuries  com- 
plained of,  and  claims  that,  If  the  horse  was 
Injured  at  all,  It  was  on  account  of  the  neg- 
ligence of  the  plaintiff  himself,  and  not  of 
the  defendant  It  also  claims  that,  if  the 
horse  was  injured,  it  was  not  injured  by 
Btepplng  or  falling  in  the  hole  or  excava- 
tion, and  that  the  plaintiff  cannot,  therefore, 
recover  in  this  action,  and  further  claims 
that  the  horse  was  not  sound  before  the  ac- 
cident, as  is  alleged  by  the  plaintiff,  but,  on 
the  contrary,  was  before  that  time  lame  and 
sore. 

It  is  admitted  that  the  defendant  had  Juris- 
diction and  control  of  the  streets  of  the  town 
of  Delaware  City  at  the  time  of  the  alleged 
accident,  and  that  Clinton  street,  whereon 
it  is  claimed  the  Injury  occurred,  was  one  of 
the  streets  of  said  town,  and  therefore  a 
public  highway  of  the  county.  The  streets 
of  a  town  or  city  are  for  the  use  of  the  pub- 
lic and  for  the  public  convenience.  It  Is  the 
duty  of  those  having  control  of  them  to  ex- 
ercise due  care  and  diligence  in  keeping  them 
in  a  reasonably  safe  condition,  free  from 
holes,  pits,  excavations,  or  obstructions,  so 
that  they  may  be  safe  for  the  traveler,  on 
foot  or  otherwise,  who  may  use  them  in  a 
lawful  and  careful  manner.  But  the  town 
or  city  is  not  an  insurer  against  all  Injuries 
which  may  result  from  holes  or  obstruc- 
tions in  the  public  streets.  It  Is,  however,  lia- 
ble for  such  injuries  as  are  the  result  of  Its 
negligence  or  default,  or  the  negligence  or 
default  of  its  duly  authorized  agents,  In  the 
performance  of  a  duty  imposed  upon  it  by 
law. 

In  the  absence  of  any  knowledge  to  the  con- 
trary, the  traveler  has  a  right  to  assume 
that  such  streets  are  In  a  reasonably  safe 
condition,  and  in  such  case  he  is  not  bound 
to  look  or  search  for  holes  or  obstructions. 
It  Is  nevertheless  the  duty  of  a  person  using 
such  streets  to  employ  his  senses  and  exer- 
cise all  reasonable  care  to  avoid  accident; 
and  if,  at  and  Immediately  before  the  time 
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of  the  accident,  he  has  due  and  timely  warn- 
ing of  danger,  the  defendant  would  not  be 
liable  for  an  injury  sustained  by  reason  of  a 
disregard  of  such  warning. 

In  order  that  the  plaintiff  may  recover  In 
this  case  it  Is  necessary  that  you  should  be 
satisfied,  not  only  that  the  injuries  complain- 
ed of  were  caused  by  the  negligence  of  the 
defendant,  and  that  the  plaintiff  was  free 
from  any  negligence  that  contributed  there- 
to, but  also  that  the  Bald  injuries  were  caus- 
ed or  received  in  the  manner  alleged  In  the 
plaintiff's  declaration.  He  must,  therefore, 
have  satisfied  you  that  his  horse  was  hurt 
by  stepping  or  falling  into  a  hole  or  excava- 
tion in  the  street  as  he  has  averred;  for 
that  is  the  injury  upon  which  he  bases  his 
action,  and  he  must  recover  for  that,  or  not 
at  all.  The  right  of  the  plaintiff  to  recover 
to  founded  upon  the  negligence  of  the  defend- 
ant. If  there  was  no  negligence  upon  the 
part  of  the  defendant,  there  can  be  no  re- 
covery. 

"Negligence  is  not  presumed,  and  the  bur- 
den of  proving  it  is  upon  the  party  by  whom 
It  Is  alleged.    Where  the  Injury  complained 


of  is  the  result  of  the  negligence  of  both 
parties,  the  plaintiff  is  held  to  be  guilty  of 
contributory  negligence,  and  cannot  recover, 
as  the  law  will  not  in  such  case  undertake  to 
measure  and  balance  the  degree  of  responsi- 
bility attributable  to  each  of  the  parties.  In 
considering  the  question  of  negligence,  the 
Jury  should  have  regard  to  the  particular 
conditions  and  circumstances  attending  the 
accident  •  •  •  where  the  evidence  is 
conflicting,  the  Jury  should  reconcile  it  If  they 
can;  but,  If  they  cannot  do  so,  they  should 
give  credence  to  so  much  of  it  as,  In  their 
opinion,  Is  entitled  to  belief.  The  verdict 
should  be  for  that  party  in  whose  favor  is 
the  preponderance  or  greater  weight  of  evi- 
dence." Colbourn  v.  Mayor,  etc.,  of  City  of 
Wilmington,  4  Pennewlll,  446,  56  Atl.  607. 

If  your  verdict  should  be  for  the  plaintiff, 
you  should  assess  his  damages  at  such  sum 
as  will  reasonably  compensate  him  for  the 
actual  injuries  to  his  horse,  including  therein 
the  loss  of  the  use  of  the  horse  and  expenses 
In  attempting  to  cure  him. 

Verdict  for  plaintiff  for  $25. 
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HARDY  r.  SULPHUR  MINING   00. 
(Supreme  Court  of  New  Jersey.    July  12, 1007.) 

L  Mabteb  and  Servant— Injuby  to  Sebvant 

— Safe  Place  to  Work. 

Masters  owe  to  their  servants  the  duty  of 
taking  reasonable  care  in  providing  them  a 
reasonably  safe  place  in  which  to  work,  and  of 
maintaining  it  in  a  reasonably  safe  condition 
during  the  employment,  having  regard  to  the 
character  of  the  services  required  and  the  dan- 
gers that  a  reasonably  prudent  man  would  ap- 
prehend under  the  circumstances  of  each  par- 
ticular case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |§  171-174.] 

2.  Sake— Ooncttkrent  Negligence. 

Where  an  injury  arises  to  a  workman  by 
reason  of  the  united  negligence  of  a  master  and 
a  fellow  servant,  the  master  is  liable  to  re- 
spond for  such  injuries. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and   Servant   ft  515-634.] 

ft.  Same— Assumption  ot  Risk. 

An  employe  assumes  die  risk  of  such  dan- 
gers attending  the  prosecution  of  his  work  as  he 
would  discover  by  the  exercise  of  ordintry  care 
for  his  persona]  safety,  and  for  hurt  happen- 
ing to  him  from  those  dangers  the  employer  is 
not  responsible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  f§  574-600.] 

4,  Same— Instructions. 

A  charge  which,  by  the  fair  import  of  its 
language,  confines  the  obvious  dangers,  of  which 
an  employe  assumes  the  risk,  to  the  dangers  aris- 
ing from  facts  known  to  him,  does  not  properly 
embody  the  rule  last  above  stated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  34,  Master  and  Servant  H  1168-1179.] 
.   (Syllabus  by  the  Court) 

'  Error  to  Circuit  Court,   Passaic   County. 

Action  by  George  Hardy  against  the  Sul- 
phur Mining  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

Argued  February  term,  1907,  before  GAR- 
RISON, SWAXZE,  and  TRENCHARD,  JJ. 

Llndabury,  Depue  &  Faulks,  for  plaintiff  in 
error.    Michael  Dunn,  for  defendant  in  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  under  review  a  judgment  of  the  Pas- 
saic circuit  court  in  favor  of  the  defendant 
In  error,  the  plaintiff  below,  in  an  action  of 
tort  for  negligence.  Cpon  the  trial  there  was 
evidence  tending  to  prove  the  following  facts : 
George  Hardy,  the  plaintiff  below,  who  re- 
sided in  this  state,  was  Injured  while  work- 
ing at  the  bottom  of  a  shaft  in  a  mine  oper- 
ated by  the  defendant  below,  the  Sulphur 
Mining  Company,  in  the  state  of  Massachu- 
setts. He  was  34  years  old,  and  was  employed 
as  a  shaftsman  or  drill  runner,  and  had 
been  so  employed  by  the  defendant  for  about 
one  month.  The  shaft  In  which  Hardy  was 
working  was  1,100  feet  deep.  It  was  not 
perpendicular,  but  ran  at  an  angle,  and  was 
timbered  on  the  Inside  with  12x12  timbers, 
and  was  about  16  feet  wide  and  12  feet 
high.    The  ore  and  other  materials  to  be 
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removed  from  the  mine  were  carried  op  In 
a  small  car,  or  skip,  which  ran ,  on  rails 
resting  on  the  lower  side  of  the  shaft  The 
shaft  was  driven  to  intersect  the  veins 
of  sulphur-bearing  ore,  and  when  it  reached 
a  vein  a  driftway  was  run  horizontally  from 
the  shaft  At  each  of  these  driftways  was 
constructed  a  platform.  At  the  time  of  the 
accident  ore  was  being  removed  from  a 
driftway  known  as  "No.  16,"  the  lowest  point 
that  had  then  been  opened  In  the  mine. 
At  this  point  a  platform  had  been  con- 
structed. The  ore  was  carried  in  wheel- 
barrows to  and  across  the  platform  to  the 
skip.  Hardy  was  sent  down  below  this  plat- 
form, where  It  was  comparatively  dark,  and 
was  preparing  to  begin  work  having  for  Its 
object  the  sinking  of  the  shaft  to  a  lower  lev- 
el, when  he  was  hurt  by  a  stone  which  weigh- 
ed about  250  pounds  falling  through  the  plat- 
form. The  platform  in  question  was  con- 
structed of  heavy  timbering,  upon  which 
were  laid  2-inch  planks,  secured  by  spikes. 
There  were  several  openings  in  this  plat- 
form. One  was  known  as  the  sktpway  on 
the  lower  side  of  the  platform ;  one  a  bucket 
hole,  also  on  the  lower  side ;  a  manway  on  the 
upper  side  intended  to  be  used  as  a  means 
of  ingress  and  egress  to  the  bottom  of  the 
shaft;  and  a  hole  from  8  to  10  feet  in  length 
and  2  to  8  feet  wide  along  the  edge  of  the 
platform  next  to  the  hang  wall.  The  work- 
men operated  In  day  and  night  shifts.  At 
the  time  of  the  accident  Hardy  was  working 
nights.  The  evidence  also  tended  to  show 
that  the  stone  which  hurt  the  plaintiff  was 
being  wheeled  in  a  wheelbarrow  by  another 
workman  across  .  the  platform,  and  fell 
through  the  hole  along  the  edge  of  the 
platform  which  bad  been  made  by  blasting 
operations;  that  defendant  knew. of  the  ex- 
istence of  this  hole  and  the  plaintiff  did  not 
know  of  It;  that  the  platform  was  out  of 
repair  In  this  respect  because  there  was  no 
planking  on  the  premises  for  repair  purposes. 
A  reversal  of  the  judgment  is  sought  on  the 
grounds :  First  because  of  the  refusal  of  the 
trial  judge  to  nonsuit  and  direct  a  verdict; 
second,  because  of  the  refusal  to  charge  as 
requested;  third,  because  of  errors  In  the 
charge. 

We  think  the  refusal  of  the  trial  Judge  to 
nonsuit  and  direct  a  verdict  was  right  Mas- 
ters owe  to  their  servants  the  duty  of  taking 
reasonable  care  in  providing  them  a  reason- 
ably safe  place  in  which  to  work,  and  of 
maintaining  it  In  a  reasonably  safe  condi- 
tion during  the  employment  having  regard 
to  the  character  of  the  services  required  and 
the  dangers  that  a  reasonably  prudent  man 
would  apprehend  under  the  circumstances 
of  each  particular  case.  Essex  County  Elec- 
tric Co.  v.  Kelly,  67  N.  J.  Law,  100,  29  Atl. 
427;  Bellvllle  Stone  Co.  v.  Mooney,  61  N. 
J.  Law,  253,  89  Atl.  764,  39  L.  R.  A.  834,  af- 
firming 60  N.  J.  Law,  323,  38  Atl.  835,  89 
U  R.  A.  834;   Hustis  t.  James  A.  Bannister 
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Co,  63  N.  J.  Law,  466,  48  AtL  651;  Smith 
7.  Brie  B.  B.  Co.,  67  N.  J.  Law,  636,  52  AtL 
634.  As  heretofore  stated,  there  was  evi- 
dence Justifying  an  Inference  that  the  plain- 
tiff was  Injured  by  the  stone  falling  through 
the  hole  along  the  edge  of  the  platform  next 
to  the  hang  wall,  that  the  hole  was  due  to 
the  destruction  of  the  planks  of  the  plat* 
form  bj  blasts,  that  It  had  not  been  repaired 
because  there  was  not  sufficient  plank  on 
the  premises  for  the  purpose,  and  that  these 
latter  facts  were  known  to  the  defendant 
and  unknown  to  the  plaintiff.  It  was,  there- 
fore, proper  to  submit  the  question  of  the 
defendant's  negligence  to  the- Jury.  And  this 
is  so  notwithstanding  the  contention  of  the 
plaintiff  that  the  accident  was  caused  in  part 
by  the  negligence  of  a  fellow  servant  The 
rule  Is  that,  where  an  Injury  arises  to  a  work- 
man by  reason  of  the  united  negligence  of 
a  master  and  a  fellow  servant,  the  master 
is  liable  to  respond  for  such  Injuries.  Bell- 
vllle  Stone  Co.  v.  Mooney,  60  N.  J.  Law,  324, 
88  Atl.  835,  39  L.  B.  A.  834,  affirmed  61  N.  J. 
Law,  25?,  39  Atl.  764,  39  L.  R.  A.  834. 

But  we  think  there  was  error  in  the 
Judge's  charge.  The  learned  trial  Judge  al- 
lowed the  Jury  to  find  a  verdict  for  the 
plaintiff  based  on  the  failure  of  the  defend- 
ant to  guard  the  manway,  on  the  theory 
that  the  stone  which  struck  the  plaintiff  fell 
through  the  manway.  It  seems  from  the 
evidence  that  this  manway  was  necessarily 
left  unprotected;  but,  If  it  was  practicable 
to  cover  or  otherwise  guard  it,  the  plaintiff, 
it  would  seem,  must  have  known  that  It 
was  unguarded.  But,  however,  that  may 
be,  the  case  certainly  called  for  an  accu- 
rate Instruction  from  the  trial  Judge  on 
the  doctrine  of  the  assumption  of  obvious 
risks.  The  rule  is  that  a  servant  who,  on 
entering  into  a  contract  of  employment, 
knows  the  dangers  of  the  premises  or  place 
of  work,  or  by  the  use  of  ordinary  care 
could  see  and  understand  them,  assumes  the 
risks  which  arise  therefrom.  20  Amer.  ft 
Bug.  Enc.  of  Law  (2d  Ed.)  114,  and  cases 
there  cited.  The  doctrine  of  the  assumption 
of  obvious  risks  by  the  servant  applies  as 
well  to  those  which  first  arise  or  become 
known  to  the  servant  during  the  services  as 
those  In  contemplation  at  the  original  hiring. 
Johnson  v.  Devoe  Snuff  Co.,  62  N.  J.  Law, 
417,  41  Atl.  936. 

The  trial  Judge,  after  In  effect  charging 
the  Jury  that  the  plaintiff  assumed  the  risk 
of  all  obvious  dangers,  further  Instructed 
them  as  follows :  "And.  if  you  reach  the 
conclusion  that  Mr.  Hardy  knew  of  this 
bole,  wbeiner  It  was  a  manway  or  whether  It 
was  the  hole  of  which  he  speaks,  if  be  knew 
of  It,  and  knew  it  was  there  unprotected,  it 
would  be  obvious  to  him,  and  he  assumed  all 
risk  of  working  below."  Again  he  said: 
"Suppose  you  find  the  master  had  built  a 
vanway,   and   had  built   that   unprotected. 


and  that  Hardy  had  no  notice  of  the  danger 
of  that  fact;  and  suppose  you  find  that  the 
master  could  reasonably  anticipate  that,  In 
wheeling  material  by  there  some  of  It  would 
be  likely  to  fall,  and  fall  down  through  this 
hole — then  the  master  would  be  responsible, 
and  In  that  case  Mr.  Hardy  would  receive 
your  verdict"  To  this  charge  of  the  court 
the  defendant  after  specifically  calling  the 
attention  of  the  trial  Judge  to  the  fact  that 
the  rule  stated  by  him  as  to  the  assumption 
of  obvious  risks  was  not  sufficiently  com- 
prehensive In  the  respect  hereinafter  stated, 
prayed  and  was  allowed  an  exception  there- 
to, and  assigned  error  thereon.  The  rule 
thus  laid  down  was  too  narrow  a  one  for 
this  reason:  Under  the  authorities  an  em- 
ploye assumes  the  risk  of  such  dangers 
attending  the  prosecution  of  his  work  as 
he  would  discover  by  the  exercise  of  ordinary 
care  for  his  personal  safety,  and  for  hurt 
happening  to  him  from  those  dangers  the 
employer  is  not  responsible.  A  charge  which, 
by  the  fair  Import  of  its  language,  confines 
the  obvious  dangers,  of  which  an  employe 
assumes  the  risk,  to  the  dangers  arising  from 
facts  known  to  him,  does  not  properly  em- 
body the  rule  above  stated.  Atha  ft  Illlng- 
worth  Co.  v.  Costello,  63  N.  J.  Law,  27, 42  AtL 
766.  The  charge  dealt  with  facte  known  to 
the  plaintiff,  or  of  which  he  had  notice.  The 
situation  required  a  statement  of  the  legal 
effect  of  facte  which  he  would  have  known, 
had  he  exercised  ordinary  care  to  keep  him- 
self informed  as  to  matters  concerning  which 
It  was  his  duty  to  Inquire,  namely,  the  con- 
dition of  the  manway  as  It  affected  his  per- 
sonal safety  while  engaged  in  bis  work.  As 
was  said  by  Mr.  Justice  Dixon  In  Atha  ft 
Illlngworth  Co.  v.  Costello,  supra :  "The  dis- 
tinction between  the  facts  known  to  a  person 
and  those  which  would  have  become  known  to 
him  If  he  exercised  ordinary  care  Involves 
a  question  of  negligence,  and,  when  applied 
to  the  relation  of  master  and  servant  In- 
volves a  question  of  legal  responsibility.  The 
conduct  of  an  employe,  tested  by  the  facte 
known  to  him,  may  disclose  no  negligence 
and  no  legal  assumption  of  risk,  while  the 
same  conduct  tested  by  the  facts  whtch  or- 
dinary care  would  have  revealed  to  him, 
may  appear  negligent  or  show  that  In  law  he 
assumed  the  risk  of  injury.  Either  of  these 
conclusions  would  secure  Immunity  to  the 
master."  While  the  charge  that  the  plain- 
tiff assumed  the  risk  of  all  obvious  dangers 
might  if  it  had  been  left  without  modifica- 
tion, have  sufficiently  expressed  the  true  rule, 
yet  It  was  not  so  left;  for,  when  the  trial 
Judge  came  to  apply  It  to  the  facts  of  the  case, 
he  confined  It  by  the  reasonable  import  of 
bis  language,  to  those  dangers  which  the 
plaintiffs  actual  knowledge  would  Indicate. 
On  this  assignment  of  error,  the  Judgment 
should  be  reversed,  and  the  record  remitted 
for  a  new  triaL 
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J.  EXECUTOaS  —  DUTT   TO   AOOOUHT  —  PKBSOH 
IBTEXKSTED. 

A  legatee  is  a  person  interested  in  the  es- 
tate within  Laws  1898,  p.  757,  c.  233,  f  116, 
providing  that  any  person  interested  in  an  es- 
tate may  cite  the  executrix  to  make  a  settlement 
at  the  ensuing  term  of  the  orphans'  court. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
voL  22,  Executors  and  Administrators,  {  1981.] 

2.  Sams— Release  bt  Legates— Application 
to  Aocouht—  Defense. 

Where  an  executrix  who  was  entitled  to  all 
the  personal  estate  after  payment  of  debts  and 
legacies  filed  no  release  or  receipt  from  a  legatee 
under  Laws  1898,  p.  7S9,  c.  233,  i  120,  provid- 
ing that  if,  under  such  circumstances,  a  full 
release  is  filed,  the  executrix  shall  be  exonerated 
from  the  duty  of  accounting,  and,  unless  ex- 
pressly ordered  to  do  so  by  the  court,  it  was 
no  defense  to  an  application  to  account  at  the 
instance  of  the  legatee's  administrator  that  the 
executrix  was  entitled  to  set  off  advancements 
made  for  nursing,  attendance,  medical  bills,  etc., 
furnished  to  the  legatee  during  her  life,  and 
tendered  the  balance  of  the  legacy  after  deduct- 
ing such  claim. 

Appeal  from  Orphans'  Court,  Middlesex 
County. 

Application  by  Hilda  Bastedenbeck,  as  ad- 
ministratrix of  Rika  Ross,  for  an  account- 
Ins;  by  the  executrix  of  the  will  of  Theodore 
S.  Doolittle,  deceased.  From  an  order  of  the 
Middlesex  county  orphans'  court  denying  the 
application,  petitioner  appeals.    Reversed. 

Freeman  Woodbridge,  for  appellant  Theo- 
dore D.  Booraem,  for  respondent. 

MAGIE,  Ordinary.  The  appellant,  the  ad- 
ministratrix of  Rika  Ross,  cited  the  exec- 
utrix of  Theodore  8.  Doolittle,  deceased,  to 
show  cause  why  she  should  not  render  an 
account  as  executrix  of  the  estate  of  the 
deceased.  By  the  will  of  Theodore  S.  Doo- 
little, there  was  bequeathed  to  Rika  Ross  the 
sum  of  $500,  and  the  rest  and  residue  of  the 
estate  of  the  deceased  was  devised  and  be- 
queathed to  the  executrix  of  the  will.  By 
section  116  of  the  revised  orphans'  court  act 
of  1898  (Laws  1898,  p.  757,  c.  233),  any  per- 
son interested  In  the  estate  may  cite  the  exec- 
utrix to  make  a  settlement  of  the  estate  at 
the  ensuing  term  of  the  orphans'  court.  A 
legatee  Is  a  person  interested,  within  this 
provision. 

At  the  coming  m  of  the  citation,  the  execu- 
trix appeared  by  counsel  and  objected^  to 
being  compelled  to  account  and  settle  the 
estate.  If,  upon  such  appearance,  the  exec- 
utrix, who  was  entitled  to  all  the  personal 
estate  of  the  testator  after  the  payment  of 
debts  and  legacies,  bad  shown  that  she  had 
recorded  in  the  surrogate's  office  of  the  coun- 
ty of  Middlesex,  In  which  her  letters  testa- 
mentary were  granted,  a  full  release,  receipt, 
and  discharge  from  the  legatee  entitled  to 
the  specific  legacy,  the  executrix  would  have 


been  exonerated  from  the  duty  of  account- 
ing and  settling  the  estate,  unless  the  court 
had  expressly  ordered  her  so  to  do.  Section 
120,  Orphans'  Court  Act  1898  (Laws  1896,  p. 
759,  c  233).  No  such  release  or  receipt  was 
exhibited,  but  the  executrix  was  permitted 
to  put  in  evidence  certain  bills  for  medical 
attendance  upon  the  said  legatee  and  for 
her  funeral  and  burial  expenses,  paid  by  the 
said  executrix,  and  also  a  claim  for  care, 
nursing,  attendance,  board,  and  lodging  fur- 
nished to  the  said  legatee  during  her  life- 
time; and  thereupon  the  orphans'  court 
found  that  the  moneys  paid  out  and  expend- 
ed by  the  executrix  were  a  Just  and  proper 
charge  against  the  estate  of  Rika  Ross,  and 
should  be  a  charge  against  the  legacy  so 
given  to  Rika  Ross. 

The  orphans'  court  further  found  that,  aft- 
er the  deduction  of  the  amount  of  said  claims 
from  the  total  amount  of  the  legacy,  cal- 
culating interest  on  each,  there  was  a  bal- 
ance due  to  the  administratrix  of  the  legate* 
from  said  executrix,  amounting  to  $67.07, 
and  that  that  sum  was  tendered  to  the  ad- 
ministratrix of  the  legatee  in  full  settle- 
ment of  the  legacy,  which  tender  the  admin- 
istratrix refused  to  accept  in  full  settlement 
thereof.  It  was  thereupon  ordered  that  the 
application  of  the  administratrix  for  an  ac- 
counting by  the  executrix  of  Theodore  S. 
Doolittle  should  be,  and  was,  denied.  By 
the  third  section  of  the  revised .  orphans' 
court  act  of  1898  (p.  716,  c.  233),'  jurisdic- 
tion was  conferred  upon  the  orphans'  court 
in  suits  for  the  recovery  of  legacies.  This 
proceeding  before  the  orphans'  court  was  not 
of  that  character.  It  was  a  simple  claim 
for  an  accounting  from  an  executrix  by  the 
personal  representative  of  the  legatee  who 
had  not  been  shown  to  have  receipted  or  re- 
leased her  legacy.  It  Is  unnecessary  to  ex- 
press any  opinion  on  the  question  whether,  In 
a  suit  upon  a  legacy,  any  claim  by  the  exec- 
utrix of  the  testator,  for  her  personal  care 
of  the  legatee,  or  for  payments  made  in  be- 
half of  the  legatee  In  the  way  of  medical 
attendance  or  services,  could  be  set  off 
against  the  demand  for  the  legacy.  It  is 
sufficient  to  say  that  In  the  proceeding  be- 
fore the  orphans'  court  there  was  no  ques- 
tion respecting  such  claims  Involved.  Tbs 
sole  question  was  whether  the  executrix 
should  account  for  the  estate  of  her  de- 
ceased testator,  and  she  was  not  entitled 
to  evade  that  duty  by  setting  up  payments 
thus  made,  and  which,  in  the  whole,  did  not 
discharge  the  legacy.  It  results  that  the 
orphans'  court  erred  in  denying  the  applica- 
tion of  the  personal  representative  of  the 
deceased  legatee. 

The  decree  appealed  from  should  be  re- 
versed, and  a  decree  made  that  the  executrix 
should  account  for  the  estate  of  the  de- 
ceased testator. 
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HARNED  T.  HAKNBD. 

(Court  of  Chancery  of  New  Jersey.    June  26, 
1907.) 

Marriage— Annulment— Pleading. 

In  a  bill  for  annulment  of  marriage  be- 
cause of  a  prior  existing  marriage  of  defendant. 
it  is  not  necessary  to  allege  that  at  the  time  of 
complainant's  marriage  she  was  ignorant  of  the 
prior  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Marriage,  8  130.] 

Bill  by  Isaac  O.  Harned  against  Anna  H.  A. 
Harned.  Defendant  demurs  to  the  bill.  De- 
murrer overruled. 

The  bill  is  filed  by  complainant  to  procure 
a  decree  declaring  bis  marriage  with  defend- 
ant null  because  of  her  prior  marriage.  De- 
fendant demurs  on  the  ground  that  the  bill 
fails  to  aver  as  a  fact  that  at  the  time  of 
the  marriage  now  sought  to  be  annulled 
complainant  was  in  ignorance  of  the  fact  that 
defendant  had  a  husband  then  living. 

W.  H.  Kehoe,  for  complainant  Adrain 
Lyon,  for  defendant 

LEAMING,  V.  C.  The  single  question  rais- 
ed by  this  demurrer  Is  whether  it  is  neces- 
sary for  a  complainant  to  aver,  in  a  bill 
for  nullity  of  marriage  on  the  ground  of 
a  pre-existing  marriage  contract  of  defend- 
ant, that  complainant  at  the  time  of  the  mar- 
riage was  without  knowledge  of  the  existence 
of  the  prior  marriage  contract 

In  Booney  v.  Booney,  64  N.  J.  Eq.  231,  34 
Atl.  682,  it  is  held  that  such  knowledge  of 
the  prior  marriage  will  operate  as  an  equi- 
table bar  to  relief.  It  does  not  follow,  how- 
ever, that  the  absence  of  such  knowledge  is 
a  necessary  averment  of  the  bill.  If  com- 
plainant can  be  denied  the  statutory  relief 
upon  the  equitable  ground  that  he  entered 
Into  the  present  marriage  contract  with 
knowledge  of  the  existing  marriage  contract 
of  defendant  such  bar  manifestly  arises  as 
a  matter  of  equitable  defense  and  in  no  sense 
through  the  failure  of  complainant  to  meet 
the  statutory  requirements.  The  averments 
of  the  present  bill  fully  cover  the  elements 
prescribed  by  the  statute  as  essential  to  en- 
title complainant  to  the  relief  sought  and 
also  the  facts  essential  to  the  Jurisdiction  of 
the  court  over  the  cause  and  parties.  Fur- 
ther than  this  the  pleader  is  not  required  to 
go.  In  such  a  bill  it  is  clearly  unnecessary 
to  negative  such  equitable  defense  as  may 
exist  In  a  bill  for  divorce  based  on  deser- 
tion, the  willingness  to  receive  back  need  not 
be  averred.  Gray  v.  Gray,  15  Ala.  779. 
Tefft  v.  Tefft  35  Ind.  45,  cannot  be  regarded 
as  an  authority  against  the  views  here  ex- 
pressed. In  that  case  the  decree  of  annul- 
ment was  sought  through  the  general  equity 
powers  of  the  court  in  the  absence  of  any 
statute  making  a  prior  marriage  ground  for 
relief.  The  Jurisdiction  of  the  court  was  ex- 
ercised through  Its  powers  to  relieve  against 
fraud,  and  accordingly  a  count  In  the  peti- 


tion which  failed  to  disclose  the  fraud  was 
overruled,  while  a  second  count  which  aver- 
red fraudulent  concealment  of  the  prior  mar- 
lrage,  was  sustained.  In  the  present  case,  the 
allegations  of  the  bill  fully  cover  the  require- 
ments of  the  statute,  and  the  demurrer  must 
be  overruled,  with  costs. 


06  N.  J.  Ii.  77) 
TEBHUNE,  Overseer  of  the  Poor,  v.  BEED. 
(Supreme  Court  of  New  Jersey.    July  9,  1907.) 

1.  DlSOBDEBLT'  CONDUCT— JUDGMENT. 

In  a  proceeding  to  charge  defendant  as  a 
disorderly  person  because  of  his  neglect  to  sup- 
port and  care  for  his  family  so  as  to  prevent 
them  from  becoming  a  public  charge,  an  order 
of  the  court  of  quarter  sessions  on  appeal  from 
a  justice  after  trial  de  novo,  failing  to  formally 
adjudge  defendant  to  be  a  disorderly  person  and 
to  specify  the  amount  defendant  should  be  re- 
quired to  pay  for  the  support  of  his  family,  as 
required  by  P.  L.  1898,  p.  948,  I  21,  was  fatally 
defective. 

2.  Criminal  Law— Appeal— Trial  De  Novo 
— Certiorari. 

Since  on  appeal  to  the  court  of  quarter  ses- 
sions in  a  proceeding  to  charge  defendant  as  a 
disorderly  person  for  failure  to  support  his 
family  the  proceeding  was  tried  de  novo,  it  was 
not  necessary  on  reversal  of  the  order  by  the 
Supreme  Court  on  certiorari  that  the  order  of 
the  justice  from  which  the  appeal  was  taken 
to  the  quarter  sessions  should  be  vacated,  the 
case  being  still  pending  in  the  quarter  sessions 
for  further  proceedings. 

3.  Same— New  Tbial. 

_  Where  a  proceeding  to  charge  defendant  as 
a  disorderly  person  for  failure  to  support  his 
family  was  appealed  to  the  quarter  sessions, 
where  it  was  retried  and  an  improper  judgment 
rendered,  it  was  not  necessary  that  a  retrial 
be  had  on  vacation  of  the  judgment  by  the  Su- 

&reme  Court  on  certiorari,  but  the  case  would 
a  remanded  for  entry  of  a  proper  judgment 

Certiorari  to  Court  of  Quarter  Sessions, 
Bergen  County. 

Proceedings  before  a  Justice  by  Charles  C. 
Terhune,  overseer  of  the  poor  of  the  borough 
of  Park  Bldge,  against  George  O.  Reed,  as  a 
disorderly  person.  From  a  judgment  in  favor 
of  plaintiff,  affirmed  by  the  court  of  quarter 
sessions,  defendant  brings  certiorari.  Re- 
versed. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

Peter  W.  Stagg,  for  plaintiff  In  error. 
Charles  J.  Roe,  for  defendant  in  error. 

FORT,  J.  This  writ  brings  up  an  order  of 
the  court  of  quarter  sessions  of  the  county 
of  Bergen,  made  on  a  conviction  on  a  verdict 
of  a  Jury  In  that  court  of  the  prosecutor  of 
being  a  disorderly  person  In  that  he  neglected 
and  refused  to  support  and  care  for  his 
family,  and  that  by  reason  thereof  his  family 
had  become  chargeable  upon  the  borough  of 
Park  Ridge. 

The  objections  go  to  the  validity  of  the 
order  of  the  court  of  quarter  sessions  made 
on  the  verdict  of  the  Jury.  The  objections 
are  stated  as  follows:  (1)  Because  the  order 
does  not  adjudge  the  plaintiff  in  error  to  be  a 
disorderly  person ;  (2)  because  the  order  doea 
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not  direct  the  plaintiff  in  error  to  pay  any 
specific  amount  to  the  defendant  In  error  for 
the  support  of  bis  wife.  Botb  of  these  objec- 
tions are  well  taken.  The  order  is  clearly 
defective.  It  should  adjudge  formally  on  the 
verdict  of  tbe  jury  in  accordance  with  the 
statute.  P.  L.  1898,  p.  048,  g  21;  O'Shaugh- 
nessy  v.  McLorinan,  43  N.  J.  Law,  410.  This 
of  necessity  requires  tbe  vacation  of  the  or- 
der of  the  quarter  sessions. 

There  was  a  contention  in  this  case,  also, 
that  the  order  of  the  justice  upon  the  convic- 
tion appealed  from  to  the  quarter  sessions 
was  defective  and  should  be  vacated.  But 
we  do  not  think  that  this  order  should  be 
considered  on  this  application.  Upon  an  ap- 
peal to  the  quarter  sessions,  in  cases  of  this 
nature,  under  tbe  disorderly  act,  tbe  trial  is 
de  novo,  and  as  if  tbe  proceeding  had  been 
originally  commenced  in  that  court  Mc- 
Lorinan v.  Ryno,  49  N.  J.  Law,  603,  10  Atl. 
189.  And,  while  some  suggestion  is  made  in 
tbe  case  of  O'Shaughnessy  v.  McLorinan, 
supra,  that  the  order  of  tbe  justice  might  be 
set  aside,  as  well  as  tbe  order  of  tbe  quarter 
sessions,  we  do  not  think  that  the  practice 
requires  this  course  to  be  pursued.  We  think 
that  the  appeal  is  still  pending  in  the  quarter 
sessions  after  the  order  of  that  court  has  been 
vacated  here,  and  tbat  tbe  record  should  be 
remitted  to  that  court  for  such  proceedings 
thereon  as  are  necessary.  Tbe  affidavit  here 
was  sufficient  to  give  jurisdiction  to  the  Jus- 
tice and  to  the  quarter  sessions  on  appeal. 
Gedney  v.  Day,  44  N.  J.  Law,  576 ;  Heller  v. 
Brown,  57  N.  J.  Law,  634,  31  Atl.  168. 

There  was  no  error  in  the  proceedings 
brought  up  in  this  case  up  to  and  including 
the  verdict.  Tbe  only  error  is  in  the  Judg- 
ment entered  upon  it  This  error  does  not 
necessitate  a  new  trial.  It  simply  necessi- 
tates a  vacation  of  the  judgment,  with  a  di- 
rection to  remit  the  record  to  the  quarter 
sessions  that  It  may  make  such  order  upon 
tbe  verdict  of  the  Jury  as  is  lawful  and  re- 
quired under  the  statute.  This  is  the  prac- 
tice settled  In  the  case  of  Stokes  v.  Hardy 
(N.  J.  Sup.)  62  Atl.  1002. 

A  Judgment  may  be  entered  accordingly. 


(71  N.  J.  B.  299) 

STILES  ft  McCLAY  v.  GALBBEATH  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  16,  1907.) 

APPEAL— QUESTIONS   REVIEWABLE. 

The  Court  of  Errors  and  Appeals  will  not 
of  its  own  motion  review  questions  which  were 
not  insisted  on  by  appellants  in  the  trial  court, 
and  which  have  ceased  to  be  of  substantial  in- 
terest to  the  parties  and  to  have  any  bearing 
on  the  merits  of  the  appeal. 

f  Kd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ft  3331-3341.] 

Appeal  from  Court  of  Chancery. 

Bill  by  Stiles  A  McClay  against  Mary  S. 
Galbreath  and  others.  From  a  decree  of  the 
Chancery  Court  (60  Atl.  224),  plaintiffs  ap- 
peal.   Affirmed. 


EU  H.  Chandler,  for  appellants.  Morse- 
Williams  Co.  and  Thomas  B.  French,  for  re- 
spondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  tbe  reasons  set  forth  In 
tbe  opinion  filed  in  the  Court  of  Chancery 
by  Vice  Chancellor  Grey. 

Two  questions  of  pleading  that  are  not  dis- 
cussed in  the  opinion  of  the  learned  Vice 
Chancellor  are:  First,  whether  the  answer 
of  the  defendant  Morse-Williams  Company 
exhibited  by  way  of  cross-bill  against  the 
complainants  was  an  effective  pleading  by 
which  to  draw  into  controversy  matters  em- 
braced in  the  foreclosure  suit  and  settled  by 
the  decree  in  tbat  case ;  and,  second,  wheth- 
er relief  from  such  prior  decree  can  prop- 
erly be  had  otherwise  than  by  proceedings  in 
the  nature  of  a  bill  of  review?  These  ques- 
tions, which  are  patent  upon  the  face  of  tbe 
Vice  Chancellor's  opinion,  have  ceased  to  be 
substantial,  and  are  mentioned  now  in  order 
tbat  our  adoption  of  that  opinion  shall  not 
be  taken  as  deciding  either  of  these  points. 
They  were  not  insisted  upon  by  the  complain- 
ants in  the  court  below  and  were  not  urged 
by  them  as  appellants  In  this  court  The 
suit  thus  permitted  to  proceed  resulted  In  a 
decree  that  does  exact  Justice.  Under 
these  circumstances,  this  court  will  not  of 
its  own  motion  consider  matters  that  have  no 
bearing  upon  the  merits  of  the  appeal,  save 
for  the  purpose  of  disavowing  any  adjudi- 
cation with  respect  to  them. 


(75  N.  J.  L.  70 
BERWIND  ft  WHITE  COAL  CO.  v.  MAYOR 

AND  ALDERMEN  OF  JERSEY  CITY. 
(Supreme  Court  of  New  Jersey.    July  8,  1907.) 

Taxation  —  Pbopehty  Subject  —  Intebstatb 

Commebce. 

Coal,  in  interstate  commerce,  is  not  taxable 
when  it  rests  in  this  state  in  cars  solely  for 
transshipment  and  not  upon  storage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  187,  201.] 

(Syllabus  by  tbe  Court) 

Certiorari  by  the  Berwind  ft  White  Coal 
Company  against  tbe  mayor  and  aldermen  of 
Jersey  City  to  review  a  personal  property 
tax.    Tax  set  aside. 

Argued  February  Term,  1907,  before  FORT, 
PITNEY,  and  REED,  JJ. 

Vredenburgh  ft  Wall,  for  plaintiff.  Robert 
Carey  and  George  L.  Record,  for  defendant 

FORT,  J.  This  writ  brings  up  a  tax  Im- 
posed upon  personal  property  of  the  defend- 
ant for  the  years  1904  and  1905. 

The  proof  shows  that  coal  taxed  to  be 
shipped  from  the  mines  in  Pennsylvania 
to  tbe  prosecutor  and  by  tbe  prosecutor  is 
transshipped  from  the  cars  in  which  it  is 
shipped  to  the  boats  of  the  prosecutor  to  be 
carried  to  certain  large  customers  In  New 
York  City  and  elsewhere  out  of  this  state. 
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The  coal  Is  not  unloaded  from  the  cars  In 
this  state  for  the  purpose  of  storage  upon 
the  wharf  in  Jersey  City,  nor  Is  It  stored 
In  this  state  at  that  point  or  elsewhere.  It 
is  merely  In  transit  through  the  state  to  the 
state  of  New  York  and  elsewhere,  being 
transshipped  at  the  yard  of  the  prosecutor 
In  Jersey  City  In  the  manner  above  stated. 
It  is  not  subject  to  tax  In  this  state. 

We  are  unable  to  distinguish  the  tax 
brought  up  by  the  writ  In  this  case  from  that 
held  to  be  void  in  Mr.  Justice  Depue's  opin- 
ions In  Detmold  v.  Engle,  34  N.  J.  Law,  425, 
and  Lehigh  &  Wllkesbarre  Coal  Co.  v.  Carrl- 
gan,  89  N.  J.  Law,  35. 

The  tax  to  set  aside. 


(78  N.  J.  B.  840) 

SKILLMAN  r.  LANEHART  et  a!. 

(Prerogative   Court   of  New   Jersey.    June  L 
1907.) 

Wnxs— Pbobatk— Evidence. 

In  a  proceeding  to  probate  a  will,  evidence 
examined,  and  held  insufficient  to  establish  the 
genuineness  of  the  signature. 

Appeal    from    Orphans'    Court,    Somerset 

County. 

Proceedings  for  the  probate  of  the  will  of 
William  Lanehart  From  a  decree  of  the  or- 
phans' court  revoking  the  decree  of  the  sur- 
rogate admitting  the  will  to  probate,  William 
H.  Sklllman,  executor  under  the  will,  appeals. 
Affirmed. 

Clark  &  Case,  for  appellant  Nelson  Y. 
Dungan  and  James  L.  Griggs,  for  respond- 
ents. 

MAGIB,  Ordinary.  A  paper  writing,  pur- 
porting to  be  the  last  will  and  testament  of 
William  Lanehart,  deceased,  was  offered  to 
the  surrogate  of  Somerset  county,  and  admit- 
ted to  probate  by  him.  No  caveat  had  then 
been  filed  against  its  admission  by  any  heir 
at  law  or  next  of  kin.  Appeals  to  the  or- 
phans' court  of  Somerset  county  from  the 
decree  of  the  surrogate  admitting  the  paper 
writing  to  probate  were  afterward  taken  by 
heirs  at  law  and  next  of  kin  of  the  deceased, 
and  by  an  executor  named  In  another  paper 
writing  alleged  to  be  the  last  will  of  the  de- 
ceased. These  appeals  came  on  for  hearing 
before  the  orphans'  court,  and,  after  taking 
a  large  amount  of  testimony  orally  and  by 
commission,  that  court  reached  the  conclu- 
sion that  the  paper  writing  in  question  was 
not  the  last  will  and  testament  of  the  deceas- 
ed, William  Lanehart  It  thereupon  revoked 
the  decree  of  the  surrogate  and  refused  to  ad- 
mit to  probate  the  paper  writing  as  the  will 
of  William  Lanehart  The  appeal  to  this 
court  Is  prosecuted  by  William  H.  Sklllman, 
named  as  executor  in  the  paper  writing  which 
was  refused  probate. 

In  considering  the  voluminous  testimony 
that  has  been  taken  and  presented  to  this 
court  by  the  transcript  It  is  not  improper  to 
tall  attention  to  two  facts  which  are  undis- 


puted: In  the  first  place,  the  alleged  testator 
had  executed  a  previous  will,  in  which  he 
recognized  the  claims  of  brothers  and  sisters, 
especially  of  one  sister  of  whom  he  seems  to 
have  been  particularly  fond.  This  will  had 
been  left  by  the  testator  with  the  cashier  of 
a  bank,  in  which  he  kept  his  deposit  among 
his  other  papers  of  value,  and  it  appears 
that  he  had  frequently,  since  the  time  the  dis- 
puted writing  is  claimed  to  have  been  made, 
examined  those  papers  and  had  them  In  his 
possession,  and  that  he  had  not  withdrawn 
from  the  possession  of  the  cashier  or  destroy- 
ed or  canceled  the  will  that  was  among  them. 
In  the  second  place,  the  disputed  writing  ig- 
nores entirely  the  brothers  and  sisters  of 
the  testator  (he  having  left  no  descendants), 
and,  after  some  small  legacies,  leaves  all  the 
residuum  of  his  estate  to  be  divided  between 
"the  lady  known  as  Laura  Kellogg,  my  niece," 
and  William  H.  Sklllman,  who  drew  the  dis- 
puted paper.  This  paper  was  not  only  drawn 
by  William  H.  Sklllman,  but  the  claim  is 
that  It  was  executed  by  the  testator  and  pub- 
lished as  his  will  In  the  house  of  William  H. 
Sklllman,  in  the  presence  of  William  H.  Skill- 
man,  his  son  Jeremiah  Sklllman,  who  was 
one  of  the  attesting  witnesses,  another  son, 
Edmund,  who  was  not  an  attesting  witness, 
his  daughter,  Elva,  who  was  not  an  attesting 
witness,  and  William  H.  Ely,  who  was  an  at- 
testing witness  and  the  friend  of  William  H. 
Sklllman,  who  offers  the  will  for  probate. 
Where  the  person  who  drafts  a  will,  which 
bestows  upon  him  a  suostantial  part  of  the 
testator's  estate,  procures  its  execution  in 
his  own  family,  with  no  other  witnesses 
present  except  one  who,  the  evidence  discloses, 
is  his  intimate  friend,  the  court  in  which 
probate  of  such  a  will  is  sought  ought  to  be 
cautious  and  careful  In  its  examination  of  the 
facts,  and  in  its  determination  that  It  was 
the  free  act  of  the  testator.  This  Is  particu- 
larly so  when  he  who  drafts  the  will  is  not 
related  to  or  connected  with  the  alleged  tes- 
tator, and  there  is  no  proof  of  such  a  degree 
of  intimacy  as  would  render  it  apparently 
natural  that  he  should  pass  over  the  claims 
of  near  relatives,  with  whom  he  was  on  terms 
of  affection,  in  favor  of  the  scrivener.  The 
alleged  will  was  written  upon  two  sides  of  a 
leaf  of  foolscap  paper  which  had  been  severed 
from  the  sheet  to  which  it  was  previously 
connected.  The  writing  commences  at  the  up- 
per side  of  the  leaf  and  continues  to  the  bot- 
tom. The  leaf  has  then  been  reversed  and 
turned  over,  and  the  writing  Is  continued  on 
the  other  side  of  It  and  concludes  on  the 
very  last  line  of  that  side  of  the  leaf.  The 
alleged  signature  is  written  at  the  bottom, 
in  the  space  which  is,  as  usual,  not  marked 
with  lines.  The  attestation  clause,  which  Is 
perfect  In  form,  is  written  at  the  top  of  an- 
other leaf  of  foolscap  paper,  also  severed 
from  its  connection  with  the  sheet  &nd  '9 
signed  by  the  attesting  witnesses  at  Its  foot. 
The  weight  of  the  evidence  renders  it  clear 
that  there  was  no  physical  connection  be- 
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tween  the  two  leaves  at  the  time  the  attesta- 
tion clause  was  signed.  There,  was  no  con- 
nection Inferable  from  any  continuity  in  the 
expression  of  the  will,  as  would  have  hap- 
pened If  the  bequests  and  devises  appearing 
on  the  first  leaf  had  been  continued  upon  the 
top  of  the  second  leaf,  on  which  the  attesta- 
tion clause  was  written.  It  is,  however,  tes- 
tified to  by  those  present  at  the  alleged  ex- 
ecution that  the  attestation  clause  had  been 
written  and  was  lying  on  the  desk  upon 
which  the  alleged  will  was  signed  at  the  time 
of  such  signing.  There  Is  some  Indication 
from  the  evidence  that  It  has  been  attached 
thereto  at  some  time  by  a  pin ;  but  that  it  was 
not  so  attached  at  the  time  of  the  signature 
Is  clear,  because  the  signature  could  not  have 
been  made  if  the  paper  was  attached  as  In- 
dicated by  the  pin  holes. 

I  deem  it  unnecessary  to  decide  in  this  case 
whether  an  attestation  clause  entirely  discon- 
nected from  the  testamentary  disposition  and 
signature  will  support  the  probate  of  the 
will  thus  attested.  It  is  sufficient  to  point 
out  that  such  a  mode  of  execution  and  at- 
testation permits  the  substitution  of  a  leaf, 
with  a  fabricated  signature,  for  that  which 
may  have  been  witnessed  by  the  testamentary 
witnesses  attesting  its  execution.  The  first 
question  which  presents  itself  to  my  consid- 
eration is  as  to  the  genuineness  of  the  signa- 
ture to  the  first  leaf  of  the  paper  writing  in 
question.  There  were  put  lu  evidence,  and 
have  been  presented  to  me,  many  signatures 
of  the  alleged  testator,  proved  to  have  been 
made  by  him.  Among  them  Is  a  series  of 
signatures  to  checks  drawn  upon  the  bank 
In  which  he  kept  a  deposit.  This  series 
extends  to  a  point  of  time  within  two,  or 
at  the  most  three,  days  before  the  alleged  ex- 
ecution of  the  wiH.  Other  checks,  made  after 
the  alleged  execution,  are  also  presented. 
These  signatures,  and  especially  those  on  the 
checks,  exhibit  the  testator  as  capable  of 
writing  his  name  in  a  legible  hand,  with  dis- 
tinguishing characteristics,  which  do  not  ap- 
pear in  the  alleged  signature  to  the  contested 
paper.  That  this  signature  Is  not  a  genuine 
signature  of  the  deceased  is  testified  to  by 
those  who  are  acquainted  with  his  writing 
and  his  signature  by  reason  of  business  rela- 
tions with  him.  Many  other  witnesses  ac- 
customed to  examine  and  compare  signatures 
by  reason  of  their  duties  as  officers  of  banks, 
and  in  other  capacities,  declared  that  the 
contested  signature  Is  not  th^t  of  the  deceas- 
ed. An  intelligent  expert,  unfamiliar  with 
the  signature  of  the  deceased  except  from 
specimens  of  the  signature  produced  and 
proved,  declared  that  the  contested  signa- 
ture is  not  his.*  The  evidence  produced  by 
the  proponents  of  the  will  does  not  impress 
me  with  equal  force.  It  is  brought  out  from 
persons  who  are  acquainted  with  the  signa- 
ture of  deceased  only  by  irregular  and  casual 
transactions.  It  cannot,  In  my  Judgment, 
overcome  the  evidence  given  to  the  contrary 
by  persons  who  acquired  their  knowledge  of 


the  characteristics  of  the  signature  of  the 
deceased,  In  transactions  in  which  It  became 
their  duty  to  examine  his  signature  and  to 
determine  its  genuineness  before  relying  upon 
It,  and  paying  money  on  It  If  the  genuine- 
ness of  this  disputed  signature  is  to  be  de- 
termined upon  the  evidence  above  referred  to, 
I  deem  It  to  be  clear  that  the  proponents  of 
this  will  have  not  made  out  their  case. 

But  it  is  contended  by  the  proponents  of 
this  paper  that  there  Is  clear  proof  of  the 
actual  execution  of  it  by  the  deceased  and 
the  actual  making  of  the  disputed  signature 
by  him.  It  is  undoubtedly  true  that  clear 
and  reliable  proof  that  the  signature  was  ac- 
tually made  by  testator  will  overcome  any 
inference  which  might  be  drawn  by  the  court 
upon  its  Inspection  of  the  disputed  signature, 
and  also  any  opinion  proof  given  by  persons 
acquainted  with  his  genuine  signature,  to  the 
effect  that  this  is  not  a  genuine  signature  of 
deceased.  The  attestation  clause  declares 
that  the  paper  in  dispute  was  executed  and 
published  by  deceased  as  his  will  on  February 
27,  1905.  It  is  conceded  that  the  date  of 
execution  was  erroneous.  The  explanation 
Is  that  the  date  was  Inserted  in  that  clause 
by  William  H.  Skillman,  the  scrivener  and 
beneficiary,  because  deceased  had  appointed 
that  day  for  the  execution  of  the  will.  The 
contention  is  that  upon  a  day,  the  date  of 
which  Is  not  accurately  fixed,  but  which 
must  have  been  either  the  1st.  or  2d  of  March, 
1905,  there  is  convincing  proof  that  the  de- 
ceased, in  the  house  of  William  H.  Skillman, 
and  In  the  presence  of  his  .three  children,  and 
of  William  H.  Ely,  actually  affixed  this  very 
signature  to  the  paper  in  dispute.  The  paper 
in  dispute  has  at  its  end  the  words  "Win. 
Lanehart"  It  is  clear,  however,  that  those 
words  were  first  written  in  pencil  and  then 
traced  by  a  pen  and  ink  over  the  pencil 
marks.  That  the  pencil  marks  were  more 
evident  when  the  paper  was  first  produced 
than  they  are  now  is  established  by  proof, 
and  an  Inspection  of  the  signature  at  the 
present  time  shows  such  marks.  That  the 
testator,  who  was  capable  of  making  such 
signatures  as  were  established  by  proof  he 
did  moke  to  the  checks  shortly  before  and 
after  the  alleged  execution,  had  signed  this 
paper  in  pencil,  afterward  tracing  It  over  in 
ink,  is  the  contention  of  the  proponents  of 
this  will.  Of  the  attesting  witnesses  to  this 
will,  one,  William  EL  Ely,  does  not  pretend 
to  have  seen  the  use  of  a  pencil.  The  other, 
Jeremiah  Skillman,  swears  he  saw  him  use  a 
pencil  and  assumed  that  he  had  traced  it 
with  ink,  because,  when  he  signed  as  witness, 
he  saw  the  Ink  signature.  Two  other  of  the 
children  of  William  H.  Skillman  declare  that 
they  saw  the  testator  use  a  pencil  and  there- 
with write  his  name,  and  then  change  the 
pencil  from  one  hand  to  the  other,  and  then 
trace  the  signature  with  a  pen.  I  find  it  im- 
possible to  consider  this  evidence  credible 
or  reliable.  The  proof  of  the  business  capac- 
ity of  the  testator  and  his  ability  to  make 
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a  plain  and  Characteristic  signature  to  those 
checks  which  were  to  be  used  in  withdrawing 
his  deposit  from  the  bank  in  which  he  kept 
his  funds  render  it  incredible  that,  when  he 
came  to  write  his  signature  to  a  paper  which 
was  to  dispose  of  his  whole  property  after 
his  death,  and  to  leave  a  large  portion  of  It 
to  a  person  not  related  to,  or  connected  with, 
him,  to  the  exclusion  of  those  who  had  natu- 
ral claims  upon  him,  he  would  have  proceed- 
ed to  execute  the  paper,  which  he  must  have 
understood  would  be  likely  to  be  contested, 
by  writing  his  name  In  pencil  and  then  tra- 
cing it  over  with  Ink.  This  conclusion  Is  not 
at  all  shaken  by  the  proof  that  the  deceased 
-was  accustomed  to  write  letters  and  notes 
in  pencil  and  not  in  Ink.  No  Instance  has 
been  produced  in  which  the  deceased  after 
writing  his  signature  in  pencil  has  traced  It 
over  with  Ink.  Nor  do  I  think  that  the  proof 
that  the  day  on  which  this  signature  is  claim- 
ed to  have  been  made  was  cold,  that  the  de- 
ceased had  driven  to  Sklllman's  house  from 
some  distance,  and  that  he  had  two  over- 
coats on,  satisfactorily  accounts  for  the  use 
of  a  pencil  In  making  a  signature.  I  may 
add  that  it  seems  to  me  Incredible  that  the 
deceased,  If  driven  to  the  use  of  a  pencil  In 
making  his  signature,  would  have  failed  to 
point  out,  at  least  to  the  attesting  witnesses, 
the  fact  that  be  adopted  this  unusual  mode 
of  making  his  signature.  The  result  is  that 
I  have  concluded  that  the  orphans'  court 
was  right  In  determining  that  the  disputed 
signature  la  not  a  genuine  signature  of  the 
deceased.  There  was  an  opportunity  to  sub- 
stitute for  the  first  leaf  of  this  paper  an- 
other leaf  skillfully  written  so  as  to  occupy 
the  same  space  as  that  which  may  have  been 
signed  by  the  testator,  and  to  trace  at  the 
bottom  of  it  a  pencil  imitation  of  his  true 
signature,  and  thereupon,  with  Ink,  produce 
the  signature  now  in  dispute. 

I  deem  It  unnecessary  to  analyze  the  evi- 
dence voluminously  taken  in  this  case.  It 
has  been  done  with  great  care  by  the  learn- 
ed Judge  of  the  orphans'  court  He  had  the 
great  advantage  of  seeing  the  witnesses  and 
hearing  their  evidence.  If  I  had  felt  any 
doubt  on  the  points  I  have  discussed,  which 
relate  to  questions  of  fact,  I  should  not  have 
been  willing  to  disagree  with  the  conclusions 
he  reached;  but  I  find  none  of  bis  conclusions 
on  which  I   have  doubts. 

It  results  that  the  decree  of  the  orphans' 
court  must  be  affirmed. 


BOWE  v.  NAUGHTON. 

(Prerogative  Court  of  New  Jersey.     May  28, 

1907.) 

1.  Wnxs— Execution— Knowledge  of  Con- 
tents. 

Where  testatrix  applied  to  C.  to  execute 
her  will,  and  C.  had  no  interest  therein,  and  did 
not  know  testatrix's  beneficiaries  until  be  re- 
ceived instructions  given  by  testatrix  for  the 
preparation  of  the  will,  and  testified  that  he 
drew  the  will  in  accordance  with  her  directions. 


but,  while  his  Impression  was  strong  that  he 
read  it  over  to  her,  he  was  not  absolutely  sure 
that  he  did  so,  the  proof  was  sufficient  to  es- 
tablish a  prima  facie  case  that  testatrix,  though 
illiterate,  knew  the  contents  of  the  will  before 
she  executed  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  f  702.] 

2.  Same— Attestation— Defective    Clause. 

An  attestation  clause  to  a  will,  reciting 
that  the  will  was  signed,  sealed,  published,  and 
declared  by  testatrix  in  the  presence  of  each  of 
the  witnesses,  and  that  they  at  testatrix's  request 
and  in  her  presence  and  in  the  presence  of  each 
other  subscribed  their  names  as  witnesses,  was 
defective  for  failure  to  show  that  testatrix  had 
declared  that  the  instrument  was  her  last  will. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Wills,  H  318-321.] 

8.  Same — Signature  of  Witnesses— Time. 

In  a  proceeding  for  the  probate  of  a  will, 
evidence  held  to  warrant  a  finding  that  testa- 
trix made  her  mark  and  executed  the  will  be- 
fore it  was  signed  by  the  witnesses. 

Appeal  from  Orphans'  Court,  Morris  Coun- 
ty. 

Application  by  Mary  A.  Naughton  for  the 
probate  of  the  will  of  Johanna  Murphy,  de- 
ceased, to  which  Patrick  Bowe  filed  objec- 
tions. From  an  order  of  the  orphans'  court 
admitting  the  will  to  probate,  the  executor 
appeals.    Affirmed. 

Reed  &  Salmon,  for  appellant  Wlllard 
W.  Cutler,  for  respondent 

BERGEN,  Vice  Ordinary.  The  orphans' 
court  decreed  the  probate  of  a  writing  pur- 
porting to  be  the  last  will  and  testament  of 
Johanna  Murphy,  deceased,  from  which  this 
appeal  was  taken. 

The  appellant  Insists  that  the  decree  of  the 
orphans'  court  is  erroneous  for  reasons  which 
will  be  considered  in  the  order  presented  by 
counsel  It  Is  first  Insisted  "that  the  testatrix 
was  not  sufficiently  Informed  of  the  contents 
of  the  writing  to  Justify  the  finding  that  it 
was  her  last  will.  The  proofs  show  that  she 
applied  to  a  Mr.  Coarsen,  residing  in  Mad- 
ison, Morris  county,  where  testatrix  lived, 
and  desired  him  to  draw  ber  will;  that  Mr. 
Coursen  took  her  instructions  and  drafted 
the  will  according  to  them;  that  he  is  not 
absolutely  sure  that  be  read  the  completed 
will  to  her,  but  his  Impression  is  very  strong 
that  he  did.  Mr.  Coursen  had  no  Interest 
In  the  will  other  than  being  named  as  exec- 
utor, an  appointment  which  he  renounced 
after  the  death  of  the  testatrix.  It  would  be 
rather  surprising  if  he  had  remembered  with 
certainty  all  the  details  of  the  transaction. 
I  apprehend  few  lawyers,  called  upon  to  tes- 
tify to  the  preparation  and  execution  of  a 
will  years  after  the  occurrence,  could  speak 
regarding  It  from  absolute  recollection,  and, 
unless  it  appear  that  some  motive  existed  to 
Induce  the  draftsman  to  withhold  the  con- 
tents of  the  document  an  impression,  based 
upon  bis  usual  course  of  conduct  that  he  had 
read  it  to  her,  would  be  sufficient  to  justify 
the  presumption  that  It  had  been  done.  In 
this  case  Instructions  were  given  by  the  tea- 
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tatrix  to  Mr.  Coarsen  that  required  the 
preparation  of  a  will  bequeathing  property  to 
persons  of  whose  existence  Mr.  Coursen  could 
have  had  no  knowledge  except  from  the  tes- 
tatrix, and  he  testifies  positively  that  he  fol- 
lowed the  Instructions  given  by  her.  If  In 
Its  preparation  he  followed  the  instructions 
given  him,  he  committed  to  writing  the  wishes 
of  the  testatrix,  and  the  will  disposed  of  her 
property  in  the  manner  Intended  by  her.  It 
Is  not  intimated  that  Mr.  Coursen  perpetrated 
any  fraud  on  the  testatrix,  nor  Is  there  any 
evidence  raising  the  slightest  doubt  of  her 
knowledge  of  the  contents  of  the  will.  The 
objection  Is  based  upon  the  claim  that,  the 
testatrix  being  illiterate  and  unable  to  read, 
the  burden  is  on  the  proponent  to  show  that 
she  was  acquainted  with  the  disposition  of 
her  property  as  made  by  the  writing.  This 
burden  I  think  has  been  successfully  borne, 
for  there  Is  no  charge  that  Mr.  Coursen  was 
benefited,  nor  that  he  had  any  Interest  of 
either  of  the  legatees  to  serve.  On  the  con- 
trary, this  was  the  only  business  he  ever  did 
for  the  testatrix,  and  when  Instructed  as  to 
the  provisions  of  the  will  he  had  never  heard 
of  the  beneficiaries,  and  it  ought  not  to  be 
assumed  that  he  imposed  upon  the  testatrix  a 
will  making  bequests  to  persons  she  knew  and 
of  whom  he  had  never  heard.  He  testifies 
that  the"  will  contained  the  disposition  of  ber 
estate  to  persons  named  by  her.  If  this  be 
true,  she  was  informed  of  the  contents  of 
her  will  as  fully  as  she  could  be,  being  un- 
able to  read  or  write,  and  the  reading  of  It 
to  her  would  not  Improve  her  knowledge. 
All  that  Is  necessary  is  that  the  testatrix 
should  know  that  the  contents  correctly  ex- 
press her  Intentions.  In  addition  to  this, 
Mr.  Coursen  has  testified  that  it  is  his  im- 
pression that  it  was  read  to  her  at  his  office, 
and  It  is  certain  that  she  made  all  the  ar- 
rangements for  its  execution,  attended  to  pro- 
curing witnesses,  and  acted  as  If  she  was 
anxious  to  have  it  executed.  There  is  no  pre- 
tense that  she  was  urged  to  make  the  will,  or 
that  It  is  unjust  or  unreasonable,  nor  that 
Mr.  Coursen  had  any  motive  to  prepare  the 
will  otherwise  than  according  to  his  client1 8 
wishes.  I  am  of  opinion  that  upon  this 
branch  of  the  case  the  orphans'  court  reached 
a  just  conclusion. 

The  next  objection  urged  is  that  the  will 
-was  not  properly  executed.  One  of  the  sub- 
scribing witnesses,  Mr.  Dunn,  testifies  that 
the  testatrix,  not  being  able  to  write,  made 
ber  mark  to  the  will  after  he  had  signed  his 
name  as  a  witness.  The  other  subscribing 
witness,  Mr.  O'Brien,  testifies  that  both  be 
and  Mr.  Dunn,  the  other  subscribing  witness, 
signed  their  names  as  witnesses  after  the 
testatrix  had  made  her  mark  and  declared 
It  to  be  her  will.  There  was  a  third  witness, 
a  Mr.  Fagan;  but,  according  to  the  testimony 
of  Mr.  Dunn  and  Mr.  O'Brien,  as  well  as  Mr. 


Fagan  himself,  his  signature  was  attached  aft- 
er Mr.  Dunn  and  Mr.  O'Brien  had  left  Mr. 
Coursen,  however,  testifies  that  Mr.  Fagan 
was  there  and  signed  at  the  same  time;  but 
the  preponderance  of  the  evidence  is  against 
this,  and  in  my  judgment  the  signature  of  Mr. 
Fagan  adds  no  strength  to  the  proof  of  the 
execution  of  the  will,  and  the  case  must 
stand  or  fall  on  the  attestation  of  Mr.  Dunn 
and  Mr.  O'Brien.  The  attestation  clause 
signed  by  the  two  witnesses  states  that  It 
was  "signed,  sealed,  published  and  declared 
by  Johanna  Murphy,  the  above-named  testa- 
trix, in  the  presence  of  each  of  us,  and  we 
at  her  request  and  in  ber  presence,  and  In 
the  presence  of  each  other,  have  hereunto 
subscribed  our  names  as  witnesses."  The  at- 
testation clause  Is  Imperfect,  In  that  it  does 
not  declare  that  it  was  the  last  will  of  the 
testatrix;  but  it  does  state  that  the  paper 
was  signed  and  sealed  in  the  presence  of  the 
witnesses  who,  at  her  request,  and  In  her 
presence  and  of  each  other,  subscribed  their 
names  as  witnesses,  so  that,  in  order  to.  make 
a  prima  facie  case,  all  that  waa  necessary  to 
be  proven  was  that  the  testatrix  executed  it 
as  her  last  will.  This  fact  was  sufficiently 
proven,  for  she  was  asked  by  Mr.  Coursen, 
in  the  presence  of  the  witnesses,  whether  it 
was  her  last  will  and  testament,  and  she  said 
that  it  was.  Mr.  O'Brien  testifies  that  the  tes- 
tatrix executed  the  will  by  making  her  mark 
before  it  was  signed  by  either  witness.  Mr. 
Dunn  signed  as  a  witness  after  Mr.  O'Brien; 
but  he  testifies  in  one  part  of  the  examina- 
tion that  the  testatrix  made  her  mark  for  a 
signature  after  he  and  O'Brien  had  signed  as 
witnesses,  but  his  testimony  is  not  at  all 
clear,  and  I  think  he  is  mistaken.  The  fol- 
lowing abstract  from  the  record  demonstrates 
the  unreliability  of  his  testimony.  "Q.  Did 
you  and  Mr.  O'Brien  sign  In  the  presence  of 
Mrs.  Murphy?  A.  Yes,  sir.  Q.  And  Mrs. 
Murphy  signed  in  your  presence?  A.  Yes, 
sir.  By  the  Court:  And  Mrs.  Murphy  sign- 
ed first?  A.  No,  sir;  Mr.  O'Brien.  Q.  When 
did  she  sign?  A.  After  we  signed.  Q.  Didn't 
she  sign  before  you  people  signed?  A.  Yes, 
sir."  It  is  quite  apparent  to  me  from  read- 
ing the  testimony  of  this  witness  that  he  was 
confused  and  had  no  distinct  recollection  of 
what  occurred.  The  witness  signed  the  at- 
testation clause  in  which  he  certified  that 
the  testatrix  signed  in  his  presence,  and  that 
be  subscribed  his  name  as  a  witness.  His 
recollection  of  what  took  place  was  certainly 
better  at  that  time  than  it  is  now,  and  Mr. 
O'Brien  is  supported  by  Mr.  Coursen,  who 
was  present  attending  the  execution  of  the 
will  for  the  testatrix. 

In  my  opinion  the  testimony  justifies  the 
conclusion  of  the  orphans'  court  that  the  will 
was  properly  executed,  and  therefore  the 
decree  of  the  orphans'  court  should  be  af- 
firmed. 
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WRIGHT  r.  CAMPBELL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  1,  1907.) 

L  Counties— Officers— Extension  of  Teem. 
Act  Feb.  15,  1905  (P.  L.  p.  14),  changing 
the  time  for  the  election  of  officers  elected  in 
"towns,  townships,  boroughs,  and  other  munic- 
ipalities" to  the  general  election  in  November, 
and  extending  the  term  of  officers  "of  any  town, 
township,  borough,  or  other  municipality"  until 
January  1st,  next  succeeding  the  date  at  which 
their  term  would  otherwise  expire,  has  no  ap- 
plication to  the  terms  of  county  officers,  except 
those  elected  by  the  various  municipalities  to 
represent  them  in  the  county  government,  and 
as  to  that  class  the  statute  operates  to  extend 
the  term  of  office  of  the  incumbents  until  the 
first  day  of  the  ensuing  January. 
2.  Same— Boaed  of  Fbeeholdebs — Annual 
Meeting. 

Act  Feb.  15.  1905  (P.  L.  _p.  14),  changing 
the  time  of  election  of  officers  in  "towns,  town- 
ships, boroughs,  and  other  municipalities"  to 
the  general  election  in  November,  and  extend- 
ing their  terms  of  office  until  January  1st, 
next  succeeding  the  date  at  which  their  term 
would  otherwise  expire,  etc.,  does  not  operate 
to  change  the  date  of  the  annual  meeting  for 
1905  of  the  board  of  freeholders,  required  by 
Oen.  St,  p.  410,  and  General  Tax  Law  (P.  L. 
1903,  p.  409).  to  be  held  on  the  second  Wednes- 
day of  each  May. 

Error  to  Supreme  Court 

Quo  warranto  by  the  state,  on  the  relation 
ot  Wendell  J.  Wright,  against  Luther  A. 
Campbell.  There  was  a  judgment  rendered 
by  the  Supreme  Court  (64  Atl.  171)  in  favor  of 
relator,  and  respondent  brings  error.  Af- 
firmed. 

Peter  W.  Stagg,  for  plaintiff  in  error.  Wen- 
dell J.  Wright,  pro  se. 

OUMMERE,  C.  J.  This  controversy  In- 
volves the  right  to  the  office  of  attorney  of 
the  board  of  freeholders  of  the  county  of 
Bergen.  Wright,  the  relator  in  the  court  be- 
low, claims  title  by  virtue  of  an  election  to 
the  office  by  the  board  of  freeholders  at  a 
meeting  of  that  body  held  on  the  second 
Wednesday  of  May,  1905.  Campbell  claims 
title  by  virtue  of  an  election  held  by  the 
board  on  the  1st  day  of  January,  1906.  The 
incumbent  of  the  office  prior  to  the  election  of 
Wright  was  Mr.  Koester,  who  was  elected  on 
the  second  Wednesday  of  May,  1903.  By 
force  of  section  87,  p.  423,  Gen.  St.,  of  the  act 
creating  boards  of  freeholders,  his  term  of 
office  was  two  years,  and,  unless  extended  by 
subsequent  legislation,  expired  upon  the  day 
upon  which  Wright  was  elected.  It  is  con- 
tended, however,  on  behalf  of  Campbell,  that 
Mr.  Koester's  term  was  extended  until  the 
first  day  of  the  following  January,  by  force 
of  the  third  section  of  the  act  of  February  15, 
1905,  entitled  "An  act  relative  to  the  time  of 
election  and  appointment  and  terms  of  office 
of  officers  elected  or  appointed  in  towns, 
townships,  boroughs  and  other  municipalities 
in  this  state."  P.  L.  p.  14.  The  section  re- 
ferred to  provides  that:  "Every  officer  here- 
tofore appointed,  or  chosen  by  the  township 
committee,  mayor,  or  other  governing  body 


of  any  town,  township,  borough  or  other 
municipality,  and  holding  office  therein  at  the 
passage  of  this  act  shall  continue  in  office, 
and  his  term  of  office  shall  be  and  hereby  is 
extended  from  the  time  when  his  term  would 
otherwise  expire,  until  twelve  o'clock  noon 
of  the  first  day  of  January  next  succeeding 
the  date  at  which  his  term  of  office  would 
otherwise  expire." 

We  do  not  consider  that  this  statutory  pro- 
vision has  the  scope  contended  for.  Prior  to 
the  year  1901  municipal  or  charter  elections 
throughout  the  state  were  held  on  days  other 
than  on  which  the  general,  or  state,  election 
was  held.  In  1901  the  Legislature,  conceiving 
it  to  be  desirable  that  the  municipal  or 
charter  election  should  be  consolidated  with 
the  general  or  state  election  in  the  various 
cities  of  the  state,  passed  a  law  providing 
that  thereafter  in  all  the  cities  of  the  state 
all  officers  required  to  be  elected  therein  at 
any  municipal  or  charter  election  should  be 
voted  for  and  elected  on  the  first  Tuesday 
after  the  first  Monday  of  November  in  each 
year,  and  upon  the  same  official  ballots  re- 
quired by  law  for  the  election  of  state  and 
county  officers.  P.  L.  1901,  p.  41.  This 
change  of  the  date  of  the  municipal  or  charter 
election  in  cities  from  the  spring  (ordinarily) 
until  the  fall  made  It  necessary  to  alter  the 
date  upon  which  the  terms  of  office  of  the 
various  officers  elected  or  appointed  for  such 
municipalities  should  commence;  and  the 
time  was  fixed  by  the  statute  as  "the  1st  day 
of  January  next  succeeding  their  election." 
In  order  that  the  change  in  the  date  of  the 
charter  election  should  not  operate  to  suspend 
municipal  functions  in  the  various  cities  of 
the  state  the  act  provided  (In  section  2)  that 
the  term  of  every  officer  theretofore  elected  in 
any  city  and  holding  office  at  the  time  of  the 
passage  of  the  act  should  be  extended  from 
the  time  when  his  term  would  otherwise 
expire  to  the  1st  day  of  January  next  en- 
suing, and  further  provided  (in  section  3)  for 
a  like  extension  of  the  terms  of  officers  who 
were  appointed  by  the  mayor  or  by  the  com- 
mon council  of  the  city.  From  1901  to  1905  ' 
the  charter  or  municipal  election  in  cities  waB 
held  on  the  same  day  as  the  general  election 
for  county  and  state  officers,  while  in  the 
municipalities  of  lower  rank  the  charter  elec- 
tion continued  to  be  held  in  the  spring.  In 
the  latter  year  the  Legislature  passed  the 
statute  to  which  Mr.  Campbell  appeals  in 
support  of  his  contention  that  Mr.  Koester's 
term  had  not  expired  at  the  time  of  Mr. 
Wright's  election.  That  statute  Is  an  exact 
transcript  of  the  act  of  1901,  except  that 
wherever  the  word  "city,"  or  Its  plural,  ap- 
pears in  the  earlier  statute,  the  words  "town, 
township,  borough  and  other  municipality," 
or  their  plurals,  are  substituted  in  the  latter 
act.  The  legislative  purpose  sought  to  be  ac- 
complished by  this  latter  enactment  is  too  v 
clear  to  be  mistaken.  It  was  to  completely 
abolish  "spring"  elections  throughout  the 
state,  to  consolidate  all  municipal  or  charter 
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elections  with  the  general  November  election 
for  state  and  county  officers.  The  object  of 
the  second  and  third  sections  of  the  act  of 
1906  Is  Identical  with  that  which  Induced  the 
Insertion  of  the  same  section  In  the  act  of 
1901,  namely,  to  prevent  the  change  In  the 
date  of  the  charter  election  In  the  various 
municipalities  affected  by  the  statute  from 
disarranging  or  suspending  the  functions  of 
those  municipalities.  It  is  hardly  necessary 
to  add  that,  as  a  county  Is  not  one  of  the  poli- 
tical divisions  of  the  state  which  hold  munici- 
pal oi  charter  elections,  the  third  section  of  the 
act  of  1905  has  no  application  to  the  terms 
of  county  officers,  with  the  single  exception  of 
those  who  are  elected  by  the  various  munici- 
palities, specified  in  the  statute,  to  represent 
them  In  the  county  government.  As  to  that 
class,  the  section  operates  to  extend  the  term 
of  office  of  the  then  Incumbents  until  the 
first  day  of  the  ensuing  January,  and  to 
change  the  date  of  the  commencement  of  the 
term  of  those  thereafter  elected  from  the 
second  Wednesday  of  May  to  the  first  Monday 
of  January. 

It  is  further  contended  on  behalf  of  Mr. 
Campbell  that  the  election  of  Mr.  Wright 
was  a  nullity,  because  the  meeting  of  the 
board  of  freeholders  on  the  second  Wednes- 
day of  May,  1906,  at  which  he  was  chosen, 
was  not  the  annual  stated  meeting  of  the 
board,  and  was  held  without  legal  authority. 
The  sixth  section  of  the  act  to  Incorporate 
chosen  freeholders  (Gen.  St  p.  410)  requires 
the  annual  stated  meeting  of  the  board  to  be 
held  on  the  second  Wednesday  of  each  May, 
and  the  meeting  at  which  Mr.  Wright  was 
elected  was  held  pursuant  to  that  enactment 
The  contention  on  behalf  of  Mr.  Campbell 
is  that  this  section  was  repealed  by  the  act  of 
1906,  above  referred  to,  and  the  date  of  the 
annual  meeting  changed  to  the  1st  day  of  Jan- 
uary. The  statute  appealed  to  contains  no 
reference  to  boards  of  freeholders,  or  their 
meetings;  but  the  argument  Is  that  as  the 
commencement  of  the  terms  of  members  of 
the  board  of  freeholders,  elected  to  represent 
the  various  municipalities  mentioned  In  the 
statute,  has  been  changed  by  Its  provisions 
from  the  second  Wednesday  of  May  to  the  1st 
day  of  January,  the  time  of  organization 
is  necessarily  changed  to  the  latter  date,  and 
that  as  organization  must  take  place  at  the 
annual  meeting  the  statute,  by  necessary  im- 
plication, has  substituted  January  1st  as  the 
date  of  the  annual  meeting.  It  is  to  be  ob- 
served that  the  act  of  1906  did  not  change 
the  time  of  the  commencement  of  the  term 
of  all  members  of  boards  of  freeholders,  for 
the  act  of  1901,  which  consolidated  the  mu- 
nicipal with  the  general  election  in  the  var- 
ious cities  of  the  state,  had  already  changed 
the  time  of  the  commencement  of  the  term 
of  those  members  of  boards  of  chosen  free- 
holders who  were  elected  from  that  class 
of  municipalities.  The  act  of  1901,  although 
it  created  diversity  in  the  commencement  of 
the  terms  of  members  of  these  boards,  pre- 


sented no  obstacle  to  annual  organization  on 
the  day  previously  designated  by  the  Legis- 
lature, namely,  the  second  Wednesday  of 
May,  and  It  is  not  at  all  clear  to  us  that  the 
act  of  1906  has  any  such  effect  But  even  If 
the  soundness  of  the  contention  made  on  be- 
half of  Mr.  Campbell  be  conceded,  the  date 
of  the  annual  meeting  for  the  year  1905  mani- 
festly was  not  changed  to  the  1st  day  of 
January,  for  the  1st  day  of  January  of  that 
year  had  already  gone  by  six  weeks  before 
the  passage  of  the  act  Clearly,  If  the  stat- 
ute did  change  the  date  of  the  annual  meet- 
ings of  the  boards  of  freeholders,  it  did  not 
become  effective  for  that  purpose  until  after 
the  first  election  provided  for  by  it  was  held, 
for  until  after  that  election  no  change  what- 
ever took  place  in  the  commencement  of  the 
terms  of  any  of  the  members,  and  It  is  this 
change  which,  it  Is  said,  by  necessary  implica- 
tion, alters  the  date  of  the  annual  meeting. 

It  was  suggested  upon  the  argument  that 
although  the  statute  could  not  operate  to 
change  the  date  of  the  annual  meeting  of  1905 
to  the  1st  day  of  January  of  that  year,  its 
effect  was  to  abolish  that  meeting  for  that 
particular  year.  No  reason  was  stated  by 
counsel  why  such  a  result  followed  from  the 
enactment  of  the  statute  of  1905,  nor  are  we 
able  to  perceive  any.  The  legislative  scheme 
contains  no  purpose  which  required  the  abo- 
lition of  that  particular  meeting,  and,  this 
being  so,  the  fact  that  by  the  fourth  section 
of  the  act  Incorporating  chosen  freeholders 
(Gen.  St  p.  410),  and  the  24th  section  of  the 
general  tax  law  (P.  L.  1908,  p.  409),  the  an- 
nual stated  meeting  of  the  board  of  freehold- 
ers Is  primarily  designated  as  the  one  at 
which  the  financial  budget  of  the  county  shall 
be  made  up  for  the  ensuing  year,  and  that 
no  provision  Is  made  by  the  act  of  1905  for 
the  performance  of  that  Important  work  at 
any  other  time  is  itself  enough  to  negative  the 
idea  of  any  such  legislative  intent.  We  concur 
in  the  conclusion  expressed  by  the  Supreme 
Court  in  Van  Emburg  v.  Trail  (N.  J.  Sup.)  64 
Atl.  173,  In  which  a  similar  contention  was 
made,  that  the  act  of  1905  did  not  operate 
to  abolish  the  annual  meetings  of  boards 
of  freeholders  for  that  year. 

The  judgment  of  the  Supreme  Court  should 
be  affirmed. 


In  re  WHEATON'S  WILL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
April  23, 1907.) 

Appeal  —  Disposition  op  Cause  —  Decbee  — 
Amendment  Afteb  Remittitub. 

After  remittitur  has  once  been  entered  on 
the  minutes  of  the  Court  of  Errors  and  Ap- 
peals, it  is  not  subject  to  substantial  alteration 
or  amendment  except  by  order  of  the  court. 

Application  for  the  probate  of  the  will  of 
Philip  M.  Wheaton,  deceased.  A  decree  of 
the  Prerogative  Court  affirming  a  decree  of 
the  orphans'  court,  admitting  the  will  to  pro- 
bate, was  affirmed  by  the  Court  of  Errors  and 
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Appeals'  (63  A'tl.  614),  after  -which  certain 
orders  were  filed  amending  the  decree  of  the 
Prerogative  Court,  which  petitioner  applies 
to  vacate.    Application  granted. 

George  H.  Pierce  and  Gilbert  Collins,  for 
the  motion.    Nelson  B.  Gaskill,  opposed. 

PER  CURIAM.  The  decree  affirming  the 
decree  of  the  Prerogative  Court,  and  remit- 
ting the  record,  was  entered  on  the  20th  of 
April,  1906.  Subsequently,  and  on  the  18th 
of  December,  an  order  was  filed  with  the 
clerk  of  the  court  which  substantially  amend- 
ed the  decree  as  originally  entered.  On  the 
0th  of  January,  1907,  another  order  was  filed 
with  the  clerk  still  further  amending  the  de- 
cree. Neither  of  these  amending  orders  were 
directed  by  the  court,  but  were  prepared  and 
filed  by  counsel  without  leave  of  the  court  be- 
ing applied  for,  and  without  the  knowledge 
of  the  court  After  a  remittitur  has  once 
been  entered  upon  the  minutes  it  is  not  sub- 
ject to  substantial  alteration  or  amendment, 
except  by  the  order  of  the  court 

The  amending  orders,  having  each  of  them 
been  filed  without  our  authority,  will  be 
struck  out  and  annulled,  and  the  bills  of  costs 
which  have  been  taxed  thereon  will  be  set 
aside. 


(75  N.  J.  I*  «0) 

BENNETT  v.  BTJSCH. 
(Supreme  Court  of  New  Jersey.    July  16,  1907.) 

1.  Masteb  and  Servant— Tobts  of  Servant 
— Liability  of  Master. 

The  defendant,  while  on  a  business  trip  in 
an  automobile,  made  his  headquarters  at  a 
hotel;  the  automobile  being  kept  in  a  garage 
several  blocks  away.  On  the  evening  of  the 
accident,  on  arriving  at  the  hotel,  the  defendant, 
after  telling  his  chauffeur  that  he  war  going  out 
in  the  machine  that  night,  directed  him  to  go 
downstairs  in  the  hotel  and  get  oil.  Instead  of 
obeying  this  instruction  literally,  the  chauffeur 
drove  the  automobile  to  the  garage  for  the  oil, 
and  while  on  his  way  there  the  collision  occur- 
red. Held,  that  whether  the  chauffeur  was  act- 
ing within  the  general  scope  of  his  authority 
waS  properly  submitted  to  the  jury,  although 
in  this  particular  instance  the  use  of  the  ma- 
chine was  in  disobedience  of  the  literal  instruc- 
tion of  the  master. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  8  1275.] 

2.  TbiaI/— Questions  fob  Jubt. 

Where  fair-minded  men  might  honestly 
differ  as  to  the  conclusions  to  be  drawn  from 
facts,  whether  controverted  or  uncontroverted, 
the  question  at  issue  should  go  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §S  337,  338.] 

3.  New  Trial — Conflicting  Evidence. 

In  a  conflict  of  testimony,  when  the  facts 
found  by  the  jury  will  sustain  the  verdict,  the 
court  will  not  set  it  aside,  although  in  their 
opinion  the  jury  might,  upon  the  evidence,  have 
found  otherwise. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  {  144.] 

(Syllabus  by  the  Court) 

Action  by  Reginald  S.  Bennett  against  Al- 
fred Busch.  Verdict  for  plaintiff.  Rule  to 
show  cause.    Discharged. 


Argued  February  term,  1907,  before  GAR- 
RISON,  SWAYZE,  and  TRENCHARD,  JJ. 

Edmund  Wilson,  for  plaintiff.  Llndabury, 
Depue  &  Faulks,  for  defendant 

TRENCHARD,  J.  This  action  was  brought 
by  the  plaintiff,  Reginald  S.  Bennett  against 
the  defendant  Alfred  Busch,  to  recover  com- 
pensation for  personal  injuries  sustained  by 
the  plaintiff  and  damage  done  to  his  horse 
and  carriage  in  a  collision  which  occurred  be- 
tween the  plaintiff's  carriage  and  an  auto- 
mobile alleged  to  have  been  In  the  control  of 
a  servant  of  the  defendant  The  trial  re- 
sulted In  a  verdict  in  favor  of  the  plain- 
tiff for  $1,292. 

The  defendant  was  allowed  a  rule  to  show 
cause  why  this  verdict  should  not  be  set  aside 
and  a  new  trial  granted.  The  collision  which 
gave  rise  to  the  suit  occurred  at  Asbury  Park 
in  this  state  on  the  evening  of  June  29,  1905. 
The  defendant  was  not  in  the  automobile  at 
the  time  of  the  collision,  but  It  Is  contend- 
ed by  the  plaintiff  that  the  person  operating 
it  was  the  servant  of  the  defendant  for  whose 
negligence  the  latter  Is  responsible.  It  Is  con- 
ceded by  the  defendant  that  the  jury  was 
warranted  In  finding  that  the  collision  result- 
ed because  of  the  negligence  of  the  driver  of 
the  automobile ;  but  it  is  Insisted  that  the  de- 
fendant Is  not  liable  for  that  negligence,  and 
that  the  trial  judge  should  have  directed  a 
verdict  for  him  for  the  reasons,  among  oth- 
ers :  First  that  defendant  was  not  the  own- 
er of  the  automobile,  and  the  driver  thereof 
was  not  his  servant;  and,  second,  that  assum- 
ing the  driver  to  have  been  the  servant  of 
the  defendant  the  latter  Is  not  liable  be- 
cause the  driver  had  not  been  intrusted  with 
the  operation  of  the  automobile  on  the  oc- 
casion when  the  collision  occurred  and  was 
not  acting  within  the  scope  of  his  employ- 
ment 

We  think  the  motion  for  a  direction  of  a 
verdict  for  the  defendant  was  properly  denied 
for  these  reasons: 

First  The  evidence  as  to  the  ownership  of 
the  automobile  and  as  to  the  relationship  of 
master  and  servant  between  the  defendant 
and  the  driver  was  conflicting.  On  behalf  of 
the  plaintiff,  there  was  evidence  tending  to 
show  that  the  defendant  was  the  owner  of 
the  machine,  and  that  the  driver  was  his 
servant  There  was  evidence  of  a  conversa- 
tion between  the  plaintiff  and  the  defendant 
immediately  after  the  accident  and  while 
talking  about  a  settlement  in  which  the  de- 
fendant said:  "My  machine  Is  injured  prob- 
ably quite  as  much  as  your  wagon."  And  the 
plaintiff  replied:  "Then  this  Is  your  ma- 
chine, and  this  man  was  running  it  for  yon 
when  this  accident  occurred?"  To  this  the 
defendant  answered:  "Yes."  There  was  al- 
so in  evidence  declarations  of  similar  Import 
made  at  the  magistrate's  office  and  elsewhere) 
and  other  testimony  which  need  not  be  recit- 
ed at  length,  all  tending  to  show  ownership 
In  the  defendant  and  that  the  driver  was 
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his  servant  The  defendant's  denial,  which 
there  was  evidence  supporting,  was,  In  sub- 
Btance,  as  follows:  That  the  automobile  was 
the  property  of  the  Anheuser  Busch  Brewing 
Association,  loaned  to  the  Bosch  Bottling 
Company  for  the  use  of  Its  treasurer  and 
manager,  the  defendant  in  this  case,  and  that 
the  chauffeur  was  the  employe  of  the  Busch 
Bottling  Company.  The  most  that  can  be 
said  for  the  defendant  Is  that  there  was  a 
conflict  In  the  proofs. 

Second.  Amnimtng  that  the  automobile 
which  caused  the  accident  was  the  property 
of  the  defendant,  and  was  driven  at  the  time 
by  his  servant.  It  seems  clear  that  there  was 
evidence  tending  to  show  that  the  servant 
was  acting  at  the  time  within  the  scope  of 
his  authority.  The  defendant  testifies,  in 
effect,  that  he  was  engaged  at  this  time  in 
a  business  trip  to  the  towns  of  the  Jersey 
coast  During  that  week  he  made  his  head- 
quarters at  the  Marlborough  Hotel  at  Asbury 
Park,  and  the  automobile  was  kept  in  a  gar- 
age several  blocks  from  the  hotel  On  the 
day  of  the  accident  and  before  its  occur- 
rence, the  defendant  had  been  pursuing  his 
business  in  the  neighborhood.  With  him,  as 
usual,  was  his  chauffeur,  Alfred  Harse,  who 
was  employed  to  "take  care  of  the  machine 
and  keep  It  in  order"  and  was  accustomed 
to  "bring  the  machine  from  the  garage  to  the 
hotel  in  the  morning."  At  6  o'clock  In  the 
evening  they  returned  to  the  hotel  in  the 
automobile.  The  defendant  after  telling 
Harse  that  he  was  going  out  again  that  night 
directed  him  "to  go  inside  and  get  his  din- 
ner," and  went  in  to  get  his  own  dinner, 
leaving  the  machine  in  front  of  the  hotel. 
Harse,  on  leaving  the  dining  room,  informed 
the  defendant  who  was  still  at  dinner,  that 
oil  was  needed  for  the  lamps  of  the  auto- 
mobile, and  was  told  by  him  "to  go  down- 
stairs in  the  hotel  and  get  it"  Instead  of 
obeying  this  Instruction,  the  chauffeur  drove 
the  automobile  to  the  garage  for  the  oil,  and 
while  on  his  way  there  the  collision  occurred. 
From  this  recital  of  facts,  It  seems  clear  that 
although  the  chauffeur  in  this  particular  in- 
stance made  use  of  the  master's  machine  in 
apparent  disobedience  of  the  latter's  instruc- 
tions, be  was  nevertheless  engaged  in  the 
furtherance  of  his  master's  business,  and 
the  Inference  is  legitimate  at  least  that  he 
was  acting  within  the  general  scope  of  his 
authority,  which  was  to  care  for  the  machine 
and  keep  It  in  order  and  to  drive  it  on  occa- 
sions. The  law  requires  that  after  dark 
lights  shall  be  displayed,  and  a  failure  to 
observe  this  rule  would  subject  not  only  the 
defendant  but  also  the  driver  to  arrest  The 
testimony  of  Harse  is  significant  On  cross- 
examination,  he  says  that  besides  taking  the 
machine  to  and  from  the  garage,  it  was  a 
part  of  his  duty  to  keep  it  supplied  with  oil, 
and  that  be  "thought  a  chauffeur  that  was 
drawing  $20  a  week  salary  wag  competent 
to  go  and  get  some  kerosene  at  the  garage." 
It  is  easy  to  understand  how  a  master  might 


order  certain  classes  of  servants  to  perform 
an  act  and  expect  exact  obedience;  but  in 
directing  a  man  of  the  Intelligence  and  re- 
sponsibility of  Harse  about  such  a  trifling 
matter,  it  was  in  all  probability  in  the  nature 
of  a  suggestion  merely.  The  master's  pur- 
pose was  to  get  the  oil,  and  there  Is  a  legiti- 
mate inference  that  the  servant  was  justified 
in  going  to  the  garage  for  the  purpose.  In 
Holler  v.  Ross,  68  N.  J.  Law,  324,  53  Atl. 
472,  59  L.  R.  A.  943,  96  Am.  St  Rep.  546, 
Mr.  Justice  Fort  speaking  for  the  Court  of 
Errors  and  Appeals,  said:  "The  Supreme 
Court  of  Connecticut  states  the  rule  applica- 
ble to  this  class  of  cases  about  "as  clearly  as 
it  can  be  done,  when  it  says:  'For  all  acts 
done  by  a  servant  In  obedience  to  the  express 
orders  or  direction  of  the  master,  or  in  the 
execution  of  the  master's  business,  within  the 
scope  of  his  employment,  and  for  acts  in  any 
sense  warranted  by  the  express  or  Implied 
authority  conferred  upon  him,  considering  the 
nature  of  the  service  required,  the  instruc- 
tions given  and  the  circumstances  under  which 
the  act  is  done,  the  master  is  responsible;  for 
acts  which  are  not  within  these  conditions, 
the  servant  alone  is  responsible.'  Stone  v. 
Hill,  45  Conn.  47,  29  Am.  Rep.  635."  The 
rule  which  Is  exactly  applicable  to  the  pres- 
ent case  was  stated  by  Mr.  Justice  Llppin- 
cott  In  the  Court  of  Errors  and  Appeals  in 
McCann  v.  Consolidated  Traction  Company, 
59  N.  J.  Law,  481,  36  Atl.  888,  38  L.  R.  A. 
236.  He  says:  "The  general  rule  is  a  clear 
one  that  the  master  Is  liable  for  any  act  of 
his  servant  done  within  the  scope  of  his  em- 
ployment and  if  a  servant  Is  acting  in  the 
execution  of  his  master's  orders,  and  by  his 
negligence  causes  injury  to  a  third  party,  the 
master  will  be  responsible,  although  the  serv- 
ant's act  was  not  necessary  for  the  proper 
performance  of  his  duty  to  his  master,  or 
was  eveu  contrary  to  his  master's  orders." 
As  already  pointed  out  whether  the  act  of 
the  driver  was  within  the  scope  of  his  em- 
ployment and  in  the  execution  of  his  master's 
orders  was  a  matter  of  doubtful  Inference. 
The  rule  which  controlled  the  action  of  the 
trial  judge  on  the  motion  to  direct  a  verdict 
was  this:  That,  where  fair-minded  men 
might  honestly  differ  as  to  the  conclusions  to 
be  drawn  from  facts,  whether  controverted 
or  uncontroverted,  the  question  at  Issue 
should  go  to  the  jury.  Penna  R.  R.  Co.  v. 
Matthews,  36  N.  J.  Law,  531;  D.  L.  ft  W.  R. 
R.  Co.  v.  Shelton,  55  N.  J.  Law,  342,  26  Atl. 
937;  Newark  Passenger  Ry.  Co.  v.  Block,  55 
N.  J.  Law,  606,  27  Atl.  1067,  22  L.  R.  A.  374; 
Traction  Co.  v.  Scott  58  N.  J.  Law,  682,  34 
Atl.  1094,  S3  L.  R.  A.  122,  55  Am.  St  Rep. 
620;  Nolan  v.  Brldgeton  &  MUlville  Traction 
Co.  (N.  J.  Err.  &  App.)  65  Atl.  992. 

Applying  the  rule  stated,  a  jury  question 
was  raised  as  to  the  negligence  of  the  defend- 
anlt  We  think;  therefore,  the  case  was 
properly  submitted  to  the  jury.  We,  of 
course,  must  assume  that  the  jury  found 
these  doubtful  matters  of  fact  in  favor  of  the 
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plaintiff.  In  a  conflict  of  testimony,  when  the 
facts  found  by  the  jury  will  sustain  the  ver- 
dict, the  court  will  not  set  it  aside,  although 
in  their  opinion  the  jury  might,  upon  the  evi- 
dence, have  found  otherwise.  Knickerbocker 
Ice  Co.  v.  Anderson,  31  N.  J.  Law,  333;  Tay- 
lor v.  Vanderveer,  4  Harr.  (19  N.  J.  Law)  22. 
Other  reasons  assigned  for  reversal  have 
been  examined,  but  we  find  no  cause  for  dis- 
turbing this  verdict,  and  the  rule  to  show 
cause  will  be  discharged,  with  costs. 


COLLARD  et  al.  v.  COLLARD  et  al 

(Prerogative  Court  of  New  Jersey.     Jane  12, 
1907.) 

1.  Wins  —  Revocation  — Obliteration— Bf- 
ixct. 

Where  a  clause  of  a  will  gave  testator's 
entire  estate  to  his  wife,  C,  for  life,  or  so  long 
as  she  remained  his  widow,  and  the  next  clause 
provided  that  upon  her  decease  or  remarriage 
the  property  should  go  to  his  sons,  but  before 
his  death  the  testator  learned  that  his  supposed 
wife  bad.  a  husband  living,  and  he  erased  her 
name  wherever  it  appeared  in  the  will,  the  ob- 
literation revoked  the  gift  to  C,  even  if  the 
incidental  effect  was  to  increase  the  residue 
given  to  the  sons. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {  453.] 

2.  Sake— Effect  of  Failure  of  Benefici- 
abt. 

The  obliteration  would  not  affect  the  will, 
even  if  a  revocation  which  enlarges  a  residuary 

E'ft  requires  republication,  for  the  estate  would 
ive  passed  to  the  sons  immediately,  since  C, 
never  having  been  the  testator's  legal  wife,  could 
not  be  his  widow. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  492.] 

3.  Same  —  Designation  of  Beneficiabt  — 
Wobds  of  Relationship. 

A  bequest  in  a  will  to  "my  said  wife,  0.," 
is  to  C.  as  testator's  wife,  and  if  she  failed  to 
answer  that  description  the  gift  to  her  would 
fail. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1085,  1066.] 

Appeal  from  Orphans'  Court,  Essex  County. 

Action  between  Harry  H.  Collard  and  oth- 
ers and  Emily  M.  Collard  and  others.  From 
an  order  of  the  orphans'  court  probating  a 
will  in  its  entirety,  notwithstanding  the  ob- 
literation of  certain  portions  after  its  exe- 
cution, Harry  H.  Collard  and  others  appeal. 
Reversed  and  remanded. 

Joseph  A.  Beecher,  for  appellants.  Ru- 
dolph A.  Braun  and  James  M.  Trimble,  for 
respondents. 


BERGEN,  Vice  Ordinary.  A  writing  of- 
fered as  the  last  will  and  testament  of  George 
W.  Collard,  deceased,  was  admitted  to  pro- 
bate by  the  orphans'  court,  in  its  entirety, 
notwithstanding  portions  of  it  had  been  ob- 
literated by  the  testator  after  its  execution. 
The  orphans'  court  refused  to  recognize  the 
attempted  revocation,  Indicated  by  the  ob- 
literations, upon  the  ground  that  the  revoca- 
tion ,  If  given  effect,  would  enlarge  the  estates 


of  other  devisees.  The  correctness  of  this 
conclusion  is  the  subject  of  this  appeal. 

The  will,  as  originally  drawn,  gave  all  of 
testator's  estate  real,  personal,  and  mixed, 
"to  my  said  wife,  Emily  M.  Collard,  for  the 
term  of  her  natural  life,  or  so  long  as  she 
remains  my  widow,"  and  upon  the  decease  or 
remarriage  of  his  said  wife  gave  to  his  two 
sons  by  a  former  wife  all  of  the  property 
"hereinbefore  given  to  my  said  wife  for  the 
term  of  her  natural  life,  or  so  long  as  she 
remains  my  widow."  In  another  paragraph, 
he  provided  that  if  either  of  his  children 
should  die  before  the  decease  or  remar- 
riage of  his  wife,  leaving  lawful  issue,  then 
the  share  of  the  one  so  dying  should  go  to 
such  issue.  Thus  the  whole  of  testator's 
estate  was  given  to  a  person  described  as  his 
wife,  so  long  as  she  remained  his  widow, 
with  remainder  to  his  two  sons,  or  to  the 
Issue  of  either  dying  before  their  right  to 
possession  matured.  The  evidence  shows 
that,  although  the  testator  and  Emily  M. 
Collard  had  entered  into  a  ceremonial  mar- 
riage contract,  she  then  and  at  the  time  the 
will  was  executed,  had  a  husband  living,  which 
the  testator  afterwards  learned,  whereupon 
he  erased  her  name  wherever  It  appeared 
in  the  will,  thereby  revoking  the  bequest  to 
her,  so  that  the  gift  to  the  two  sons,  his  only 
children,  took  effect  immediately  at  his  death, 
without  being,  subject  to  a  prior  estate.  The 
erasures  are  of  such  a  character  as  to  show 
that  the  testator  intended  to  obliterate  all 
parts  of  the  will  covered  by  them,  and,  al- 
though not  carefully  done,  it  is  not  difficult 
to  discover  that  the  intention  of  the  testator 
was  to  eliminate  the  gift  to  his  supposed  wife, 
the  effect  of  which  was  to  remove  the  im- 
pediment to  the  present  enjoyment  by  his 
sons  of  the  estate  given  them. 

The  learned  judge  of  the  orphans'  court, 
in  adjudging  that  the  writing  should  be  ad- 
mitted to  probate  as  a>.  whole,  without  regard 
to  the  obliterations,  said :  "But  if  the  effect 
of  such  revocation  is  to  '■enlarge  the  estate  or 
interests  of  other  devisees,  or  to  raise  new 
Interests  or  rights  under  \the  will,  then  it  Is 
not  simply  a  revocation,  btat  a  new  devise  or 
alteration  of  the  will,  wblch\can  only  be  made 
by  re-execution  and  republication  of  the  will 
in  the  manner  provided  by  the  statute" — and 
in  support  of  this  proposition  cites  Swinton 
v.  Bailey,  4  App.  Div.  cas.  70;  Larkins  v. 
Larklns,  3  B.  ft.  P.  16;  Eschbtfcch  v.  Collins, 
61  Md.  478,  48  Am.  Rep.  123.  'skn  examina- 
tion of  the  cases  referred  to  floes  not,  to 
my  judgment,  warrant  so  comprehensive  a 
statement  Swinton  v.  Bailey  inly  deter- 
mines that  an  obliteration,  which  deduces  an 
estate  given  from  a  fee  simple  to  'a  life  es- 
tate, is  a  lawful  revocation.  In  that  case 
the  gift  was  to  Elizabeth  Ely,  her  Heirs  and 
assigns  forever,  and,  the  testator*  having 
erased  the  words  "her  heirs  and  j  assigns 
forever,"  it  was  urged  that  the  estate  given, 
being  reduced  by  the  obliteration,  from  a 
fee  simple  to  a  life  estate,  the  erasure  only 
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effected  an  alteration  In  the  quality  of  the 
estate  devised,  and  was  not  a  revocation  of 
the  devise,  and  therefore  it  was  required  that 
the  will  should  be  republished,  and,  that  not 
being  done,  the  erasure  had  no  effect  as  a  rev- 
ocation. It  was  held  by  the  House  of  Lords, 
on  appeal  from  the  Court  of  Appeals,  that 
the  obliteration  was  effective,  and  that  the 
will  for  the  purposes  of  the  devise  was  to 
be  read  as  if  the  word  eliminated  had 
never  been  included,  but  the  efficacy  of  a 
revocation  of  one  devise  by  obliteration  which 
may  Incidentally  Increase  the  estate  of  an- 
other devisee  was  not  determined.  If  a 
testator  having,  by  bis  will,  given  lands  to 
one,  and  the  residue  of  his  estate  to  another, 
should  erase  the  name  of  the  first  devisee 
with  intent  to  revoke  the  devise,  the  effect 
would  be  to  increase  the  residue  to  that  ex- 
tent Yet  I  do  not  understand  that,  where 
the  statute  authorizes  the  revocation  of  a 
devise,  a  revocation  which  increases  the 
residue,  and  consequently  enlarges  the  es- 
tate of  the  residuary  devisee,  would  be  held 
to  be  void  for  that  reason.  In  Jarman  on 
Wills,  vol.  1,  p.  292,  the  author  says:  "If 
the  words  obliterated  do  not  give  any  per- 
son (apart,  of  course,  from  their  Indirect 
operation  of  increasing  the  residue)  a  larger 
estate  than  he  would  have  taken  by  the  will 
or  a  new  estate,  the  obliteration  works  a 
valid  partial  revocation.  This  appears  to 
be  the  effect  of  Swinton  v.  Bailey."  As 
our  statute  permits  a  testator  to  revoke  any 
devise,  among  other  methods,  by  obliterating 
it,  the  question  whether  in  a  given  case  the 
act  of  the  testator  is  a  revocation,  or  an 
attempt  to  make  a  new  devise,  must  neces- 
sarily depend  upon  the  conditions  existing 
In  each  case  presented  The  statute  relat- 
ing to  the  revocation  of  wills  has  been  in 
force  in  this  state  for  many  years,  and  un- 
doubtedly many  devises  of  real  estate  have 
been  revoked  by.  obliteration,  and  yet,  so  far 
as  I  have  been  able  to  discover,  a  revocation 
bo  made  has  never  been  questioned  because 
of  its  incidental  effect  upon  other  devises. 
The  method  of  revocation  is  entirely  statu- 
tory, and,  so  long  as  it  is  a  revocation  of  a 
devise,  an  obliteration  for  such  purpose  ap- 
pears to  me  to  be  authorized  by  the  law,  with- 
out regard  to  its  effect  upon  other  portions 
of  the  will.  In  Eschbach  v.  Collins,  supra, 
relied  upon  by  the  court  below,  the  act  of 
revocation  was  the  erasing  of  the  names  of 
two  of  testator's  sons  to  whom  an  absolute 
estate  had  been  given,  the  effect  of  which  was 
to  destroy  a  trust,  with  remainder  after 
the  life  of  other  of  testator's  sons,  and  to 
give,  as  Interpreted  by  the  court,  an  estate 
In  fee  simple  to  all  of  testator's  sons,  Includ- 
ing those  whose  names  had  been  erased,  and 
it  was  held  that  this  was  a  Dew  disposition 
of  the  estate,  or  a  new  grant  of  the  land,  and 
not  a  revocation,  and  therefore  ineffectual. 
The  American  cases  relied  upon  to  support 
this  conclusion  afford  little  authority  for  the 
result    reached.     In   the   cases    cited,    viz., 


Jackson  v.  Holloway,  7  Johns.  (N.  Y.)  395, 
McPherson  v.  Clark,  3  Bradf.  Sur.  (N.  Y.) 
99,  and  Wolf  v.  Bollinger,  62  111.  368,  there 
was  not  only  an  obliteration,  but  an  inter- 
lineation, indicating  an  intention  to  make  a 
new  and  different  devise.  In  Blgelow  v. 
Gillott  123  Mass.  102,  25  Am.  Rep.  32,  the 
testator  had  erased  two  clauses,  the  sixth 
and  the  thirteenth.  The  sixth  gave  to  his 
executors  a  fund  to  be  held  In  trust  for  the 
payment  of  the  debts  of  testator's  father, 
and  the  thirteenth  clause  devised  a  farm  to 
one  for  life.  The  court  held  that  the  revoca- 
tion was  valid,  although  the  legacies  devised 
by  the  eliminated  sections  fell  Into  the  resi- 
due, thereby  increasing  the  estate  of  the 
residuary  legatee. 

In  the  case  now  being  considered,  there  is 
a  gift  to  a  supposed  wife  of  the  whole  of  tes- 
tator's property  so  long  as  she  remained  his 
widow,  and  thereafter  to  his  two  sons.  The 
gift  to  the  wife  was  made  by  the  third  clause 
of  the  will,  and  to  his  sons  by  the  fourth 
clause.  The  obliterations  applied  to  the 
third  clause  are  sufficient  to  destroy  Its  ef- 
fect as  a  testamentary  act,  Indicating  an  in- 
tention on  the  part  of  the  testator  to  revoke 
It  so  far  as  it  contained  a  gift  to  his  wife, 
and,  as  it  had  no  other  purpose,  the  oblitera- 
tions are  sufficiently  extensive  to  entirely  de- 
stroy it,  the  effect  of  which  was  to  cast  into 
the  residue  of  the  estate  given  to  the  sons 
that  which  had  been  previously  given  to  the 
wife.  It  was  not  an  alteration  of  the  third 
clause,  but  a  complete  revocation  of  the  de- 
vise given  by  It  The  gift  to  the  sons  of  all 
of  his  estate  after  the  death  or  remarriage  of 
his  wife  was  a  gift  of  all  of  the  residue  re- 
maining after  the  satisfaction  of  the  prior 
gift  to  her.  The  act  of  revocation  does  not 
dispose  of  the  property  that  is  disposed  of  by 
the  gift  to  the  sons.  Bigelow  v.  Gillott, 
supra.  I  am  therefore  of  the  opinion  that  the 
revocation  of  the  gift  to  the  wife  was  valid, 
and  is  not  under  our  statute,  made  nugatory 
because  the  incidental  effect  of  such  revoca- 
tion increases  the  residue  of  the  estate  given 
to  the  sons.  The  gift  to  one  of  the  whole 
of  an  estate  not  required  for  the  satisfaction 
of  previous  bequests  Is  to  all  intents  and  pur- 
poses a  gift  of  the  residue.  It  is  a  gift  of 
all  that  remains  undisposed  of.  The  execu- 
tion of  a  last  will  and  testament  and  its 
method  of  publication  are  statutory.  With- 
out the  statute,  the  required  formalities 
would  not  be  necessary;  but,  once  properly 
authenticated,  the  executed  paper  becomes  a 
last  will  and  testament  subject  to  a  revoca- 
tory act  by  the  testator  to  the  extent  he  de- 
sires. The  power  which  has  established  the 
manner  of  execution  has  also  declared  the 
method  by  which  such  a  will  may  be  revoked 
In  whole  or  in  part  It  must  be  executed  in 
a  particular  manner;  but  a  devise  which  it 
contains  may  be  revoked  by  obliteration,  with- 
out witnesses  or  other  formality  than  the  act 
of  the  testator,  and  the  statute  does  not  limit 
or  prescribe  the  effect  of  the  revocation.    The 
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testator  Is  acting  within  his  lawful  right 
when  he  obliterates  a  devise,  and  the  Legis- 
lature has  not  restrained  his  act  because  of 
its  effect  upon  what  remains.  The  law  is 
silent  on  this  subject,  and  we  ought  not  to 
read  Into  the  act  a  limitation  which  if  in- 
tended could  have  been  so  easily  expressed. 
The  safeguard  thrown  around  the  execution 
of  the  will  is  not  applied  to  the  revocation, 
and,  in  my  judgment,  if  the  obliteration  is 
intended  to  and  does  revoke  a  devise,  the  tes- 
tator is  entitled,  under  the  statute,  to  have 
his  intention  carried  out  without  regard  to 
the  resultant  effect  on  other  devises. 

Granting,  however,  the  correctness  of  the 
conclusion  of  the  court  below  that,  while  a 
revocation  decreasing  a  gift  will  be  sustained, 
one  which  enlarges  a  gift  is  an  alteration 
which  requires  republication,  I  am  of  opinion 
that  the  revocation  In  this  case  does  not  en- 
large the  estate  given  to  the  sons,  or  make  It 
a  new  devise.  No  additional  words  of  gift 
are  added.  All  that  the  testator  did  was  to 
erase  words  which  could  have  no  force  in 
postponing  the  enjoyment  by  the  sons  of  the 
estate  given,  because  that  estate  was  to  take 
effect  whenever  the  first  taker  ceased  to  be 
the  widow  of  the  testator,  for  in  the  fourth 
clause  of  the  will  the  testator  uses  the  words 
"for  the  term  of  her  natural  life  so  long  as 
she  remains  my  widow."  At  the  death  of 
the  testator,  when  the  will  became  effective, 
the  devisee  of  the  prior  estate  was  not,  and 
could  not  be,  his  widow,  for  she  had  never 
been  his  lawful  wife,  and  the  estate  given 
was  void  because  the  conditions  upon  which 
it  rested  did  not  and  could  not  exist  There 
was  no  wife,  nor  one  who  could  be  his  widow, 
and  the  effect  of  the  revocation  in  this  case  is 
simply  the  expunging  of  a  void  legacy,  which, 
if  allowed  to  stand,  could  not  affect  the  right 
of  the  sons  to  the  immediate  possession  of 
the  estate.  The  erasures  only  revoked  a  gift 
which  could  not  take  effect,  and  the  existence 
of  which  would  not  lessen  the  gift  to  the 
sons.  Again,  the  gift  to  the  supposed  wife 
was  void  because  the  gift  was  not  to  her  as 
a  person.  She  could  only  take  in  the  charac- 
ter of  the  wife  of  the  testator.  That  position 
she  never  occupied,  and,  although  the  gift  Is 
to  my  "said  wife,  Emily  M.  Collard,"  it  was 
to  her  as  his  wife,  to  hold  only  so  long  as  she 
remained  his  widow.  These  expressions  in- 
dicate that  the  gift  was  not  to  Emily  M. 
Collard  only,  but  to  her  as  the  wife  of  the 
testator,  for  In  the  seventh  clause  of  this 
will  it  was  provided  that  the  legacy  given 
to  ber  was  in  lieu  of  her  dower  in  his  estate. 
The  words  "my  wife,"  as  used  here,  are  not 
words  of  description  to  designate  the  legatee, 
but  rather  to  Indicate  the  character  or  capac- 
ity in  which  alone  she  could  take,  and,  fail- 
ing to  answer  that  description  at  the  time  the 
will  took  effect,  the  gift  to  her  failed.  There- 
fore, as  there  was  no  estate  lawfully  existing 
which  Interfered  with  the  right  of  the  two 
sons  to  take,  in  pnesenti,  the  estate  given 
them  by  the  will,  the  revocation  made  by  the 


testator  in  no  way  changed  the  estate  which 
they  would  take. 

The  conclusion  which  I  have  reached  is 
that  the  orphans'  court  should  have  regarded 
the  revocations  made  by  the  testator  in  ad- 
mitting the  will  to  probate,  and  therefore  the 
decree  should  be  reversed,  in  order  that  the 
parts  of  the  will  revoked  by  the  testator  be 
refused  probate. 


(71  N.  J.  E.  346) 

In  re   FRET'S  ESTATE 

(Prerogative  Court  of  New  Jersey.   July  8, 
1907J 

1.  Administrators  —  Purchase  of  Estate's 
Assets— Effect. 

A  collusive  sale  of  the  estate's  assets 
clothes  the  purchaser  with  no  rights  against 
those  interested  in  the  estate;  and  where  intes- 
tate's grocery  stock  was  sold  to  one  who  trans- 
ferred his  right  to  the  administratrix  Individual- 
ly, she  must  account  for  the  stock  as  adminis- 
tratrix. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §  467.] 

2.  Same— Proof  of  Payment  or  Claims. 

Where  exception  is  made  to  the  allowance 
of  an  item  of  an  administrator's  account,  he 
most  prove  the  claim  has  been  paid. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  if  2170- 
2173.] 

3.  Same. 

An  administratrix  Is  a  competent  witness 
on  the  question  whether  a  claim  for  which  she 
claims  allowance  has  been  paid,  and  her  testi- 
mony in  the  absence  of  contradiction  may  be  re- 
lied upon  by  the  court. 

4.  Appeal— Matters  Reviewable. 

A  matter  hot  presented  in  the  notice  of  ap- 
peal, nor  the  petition  on  appeal  from  a  decree 
upon  exceptions  to  an  administratrix'  account, 
cannot  be  considered. 

5.  Administrators  —  Management  of  Es- 
tate— Expense  Recoverable. 

Where  an  administratrix  employed  a  socie- 
ty to  obtain  money  from  intestate's  debtor  in 
Germany,  and  received  one-half  of  the  proceeds, 
the  balance  being  remitted  to  intestate's  father, 
she  was  entitled  to  credits  for  money  paid  the 
society  for  obtaining  the  money  and  taking  pro- 
ceedings to  require  the  father  to  pay  over  to 
her  the  money  irregularly  remitted  to  him. 

6.  Same— Right  to  Counsel  Fees. 

Where  administratrix  so  conducted  the  es- 
tate as  to  justify  disallowing  any  claim  by  her 
for  commissions,  it  was  improper  to  allow  her 
counsel  fees. 

Appeal  from  Orphans*  Court,  Hudson 
County. 

In  the  matter  of  the  estate  of  Peter  N. 
Frey,  deceased.  Wolke  Frey  appeals  from  a 
decree  upon  exceptions  to  the  account  of 
Emma  R.  Frey,  administratrix.  Decree  ren- 
dered. 

Rudolph  F.  Rabe,  for  appellant.  Wolke 
Frey,  Henry  F.  Nutzhorn,  for  appellee,  Emma 
R.  Frey. 

MAGIE,  Ordinary.  The  account  of  Emma 
R.  Frey,  administratrix  of  Peter  N.  Frey,  de- 
ceased, was  excepted  to  by  Wolke  Frey,  claim* 
ing  to  be  Interested  in  the  estate  of  the  de- 
ceased.  The  orphans'  court  proceeded  to  hear 
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proofs  upon  the  exceptions,  and  tbe  order 
made  thereupon  has  been  appealed  from  by 
the  exceptant  The  orphans'  court  has  re- 
turned no  finding  of  facts,  but  has  sent  up, 
In  the  transcript,  all  the  evidence  taken  be- 
fore It 

It  appears  therefrom  that  Peter  N.  Frey 
died  September  18,  1902,  leaving  a  widow, 
bat  no  children  or  descendants.    His  father 
(the  appellant)  was  next  of  kin,  and  under 
our  statute  of  distribution  entitled  to  one-half 
of  his  estate.    He  was  a  resident  of  Germany. 
The  deceased  at  the  time  of  his  death  was  in 
the  grocery  business,  and  had  a  stock  of  such 
'  articles  as  are  sold  In  a  grocery  store.    Ho 
had  conducted  that  business  for  some  years, 
and  a  reasonable  Inference  is  that  he  had  ac- 
quired a  good  will  which  was  of  value.    The 
widow  conducted  the  same  business,  after 
his  death,  with  the  stock  on  hand  for  a 
whole  year.    Up  to  January,  1903,  she  had 
not  taken  out  letters  of  administration.    Af- 
ter taking  out  such  letters  she  continued  to 
conduct  the  business,  but  did  not  make  an 
inventory  of  the  estate  until  September,  1903. 
On  September  10,  1903,  the  administratrix 
put  the  stock  in  trade,  as  it  then  stood,  up  to 
public  sale  under  advertisements.     It  was 
struck  off  to  one  Frederick  J.  Lemcke  on  his 
bid  of  $250.    The  administratrix  was  present 
at  the  sale,  and  after  Lemcke's  bid  was  ac- 
cepted, and  the  stock  struck  off  to  him,  she 
paid  him  $20,  in  consideration  of  which  he 
transferred  to  her  his  right  to  the  stock  in 
trade  upon  his  bid,  which  she  assumed  to 
pay.     She  continued  thereafter  to  carry  on 
the  business  until  April,  1904,  when  she  sold 
it  to  one  Meiner  for  the  sum  of  $1,450.     It 
also  appears  in  the  case  that  the  deceased 
owned  an  interest  in  a  mortgage  upon  lands 
in  Germany  amounting  to  7,000  marks,  ap- 
parently valued  at  $1,600.     I  will  take  up 
and  dispose  of  such  of  the  errors  claimed  in 
the  petition  of  appeal  as  have  been  argued: 

It  Is  first  argued  that  the  orphans'  court 
erred  in  not  charging  the  administratrix  with 
an  additional  $1,200,  as  the  proceeds  of  the 
stock  and  good  will  of  the  grocery  business 
of  the  deceased.  The  accountant  charged  her- 
self with  only  $250,  and  the  claim  Is  that  she 
should  have  been  charged  with  $1,200  more. 
As  no  inventory  of  the  stock  in  trade  .was 
taken  at  or  directly  after,  the  death  of  de- 
ceased, it  is  manifest  that  we  have  no  op- 
portunity to  thus  determine  its  value.  The 
inventory  taken  a  year  after  probably  did 
not  Include  a  single  item  of  stock  in  trade 
existing  at  the  death  of  the  deceased.  The 
claim  of  the  administratrix  Is  that  the  in- 
ventory in  the  same  month  of  the  ensuing 
year  would  find  the  articles  composing  the 
stock  in  trade  equivalent  in  value  to  the 
articles  existing  at  the  decedent's  death. 
That  inventory  amounted  to  $288.96.  On  her 
own  theory,  she  ought  to  have  been  charged 
more  than  the  $250  which  she  admits.  But 
the  claim  of  exceptant  is  that  the  sale  of 
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the  stock  in  trade  at  $250,  and  Its  immediate 
repurchase  by  the  administratrix,  was  a  col- 
lusive sale,  intended  to  place  her  In  a  position 
to  claim  the  right  both  to  the  stock  and  to  the 
good  will  of  the  business  as  against  any  claim 
of  the  next  of  kin  of  the  deceased.  That  the 
sale  was  collusive,  the  evidence  Is  not  only 
persuasive,  but,  to  my  mind,  convincing. 
Such  a  sale  cannot  clothe  the  collusive  pur- 
chaser with  any  right  as  against  persons 
Interested  in  the  estate.  The  administratrix, 
therefore,  continued  after  the  sale  In  the  pos- 
session of  the  property  as  administratrix, 
and  must  account  for  it  as  such.  It  results 
that  she  should  be  made  to  account  for  the 
$1,450  received  by  her,  less  the  $250  admitted, 
except  for  a  certain  fact  appearing  in  the  evi- 
dence and  not  considered  in  the  brief  of  coun- 
sel. It  appears  that  the  sale  included  some 
other  property  than  the  stock  in  trade  and 
the  good  will  of  the  business.  It  seems  clear 
that  the  other  property  included  belonged  to 
the  accountant,  but  it  is  impossible,  from  the 
evidence,  to  discover  what  the  amount  or 
value  of  it  was.  It  follows  that  the  excep- 
tion must  be  sustained,  unless  counsel  can 
agree  on  the  reduction  from  the  price  paid  by 
Meiner,  which  will  represent  the  value  of  ac- 
countant's property  included  In  the  sale, 
otherwise  the  case  must  be  remitted  for 
further  evidence  and  adjudication  on  the 
lines  of  this  opinion. 

The  second  matter  argued  relates  to  the 
exception  to  an  allowance  of  $400  prayed  by 
the  administratrix  for  a  headstone,  and  fence 
about  the  grave  of  tbe  intestate.  The  or- 
phans' court  sustained  this  exception,  and  re- 
duced the  allowance  to  $265.  It  Is  now  con- 
tended that  the  whole  amount  should  have 
been  disallowed.  This  contention  cannot  pre- 
vail except  by  discrediting  the  evidence,  for 
which  I  perceive  no  reason. 

It  is  next  claimed  that  an  item  of  $80, 
claimed  by  the  administratrix  to  have  been 
paid  for  the  burial  plot  in  which  the  deceased 
was  burled,  should  have  been  disallowed. 
The  orphans'  court  refused  to  sustain  this  ex- 
ception, and  I  see  no  reason  to  think  that 
course  was  erroneous.  It  seems  that  the 
accountant  presented  no  voucher  for  this  pay- 
ment, but  she  testified  that  she  had  paid  It 
to  her  uncle.  An  accountant  upon  exceptions 
to  claims  for  allowance  is  bound  to  prove 
them  to  have  been  paid.  Kirby  v.  Coles,  15 
N.  J.  Law,  441.  The  administratrix  was  a 
competent  witness  on  this  question,  and  her 
testimony,  In  the  absence  of  contradiction, 
might  be  relied  on  by  the  court  Appellant's 
counsel  insists  that  the  uncle,  to  whom  she 
testified  she  had  paid  the  sum,  was  on  the 
witness  stand,  but  was  not  examined  as  to 
this  matter  by  the  counsel  for  the  administra- 
trix. There  seems  no  reason  why  that  should 
have  been  done,  and  the  exceptant  might  have 
examined  him  himself.  The  administratrix 
prayed  an  allowance  for  a  payment  of  $84  to 
Montague  &  Co.    It  clearly  appears  that  fhls 


Digitized  by 


Google 


194 


67  ATLANTIC  BEPORTBB. 


(N.J. 


was  an  Improper  claim,  as  the  bill  bad  been 
paid  before  the  death  of  Peter  N.  Prey,  but 
this  matter  is  not  presented  In  the  notice  of 
appeal,  nor  in  the  petition,  and  therefore  can- 
not be  considered. 

It  is  farther  Insisted  that  the  accountant 
ought  not  to  be  allowed  tbe  sum  of  $236 
which  she  claims  she  paid  to  a  German 
society  in  New  Xork,  which  she  appears  to 
have  employed  in  proceedings  to  obtain  from 
Germany,  7,000  marks  which  belonged  to  her 
husband.  The  evidence  makes  it  clear  that 
she  received  moneys,  presumed  to  be  the 
equivalent  of  one-half  the  claim  through  the 
medium  of  that  society,  or  one  of  its  agents. 
The  society's  agent  obtained  the  payment 
from  the  mortgagor  in  Germany  of  the  whole 
amount  due  to  the  deceased.  He  remitted  one 
half  to  the  accountant  as  administratrix  of 
her  husband,  and  delivered  the  other  half  to 
tbe  decedent's  father,  the  exceptant  In  this 
case.  This  was,  of  course,  entirely  irregular. 
It  does  not  appear  that  there  were  any  pro- 
ceedings in  the  nature  of  administration  of 
tbe  estate  of  tbe  deceased  which  was  found  In 
Germany.  It  does  appear  that  it  was  ques- 
tionable whether  the  estate  In  New  Jersey 
was  not  in  a  condition  to  require  the  assets 
In  the  foreign  administration  to  be  transmit- 
ted here  for  accounting.  At  all  events,  the 
administratrix  had  a  right  to  Insist  upon  it, 
and  she  properly  expended  money  In  the  at- 
tempt 

It  further  appears  that  she  has,  since  the 
exceptant  had  obtained  one-half  the  mort- 
gage debt  in  this  Irregular  way,  paid  tbe 
society  for  taking  proceedings  to  require  him 
to  pay  tbe  money  over  to  her.  I  think  she 
is  entitled  to  be  allowed  the  money  paid  by 
her  to  obtain  the  German  asset  of  the  estate, 
and,  since  the  exceptant  and  appellant  claims 
to  contest  her  accounting,  he  ought  not  to 
be  permitted  to  discredit  her  claim  for  al- 
lowance for  money  paid  for  taking  steps 
which  his  irregular  conduct  has  rendered 
proper.  I  think  she  should  have  been  allow- 
ed for  these  payments. 

It  is  next  insisted  that  the  orphans'  court 
erred  in  allowing  a  counsel  fee  of  $400  for 
the  accountant  It  is  difficult  to  discover 
any  ground  upon  which  this  action  can  be 
justified.  The  court  below  thought  the  ad- 
ministratrix had  so  conducted  the  business  of 
the  estate  as  to  justify  disallowing  any  claim 
by  her  for  commissions.  In  this,  I  think,  the 
court  was  entirely  correct  The  course  of 
the  administratrix  was,  to  say  the  least  so 
irregular  and  so  productive  of  danger  and  In- 
jury to  the  estate  that  I  think  her  commis- 
sions were  justly  withheld  from  ber.  But 
for  the  same  reason  I  think  no  allowance 
should  be  made  to  ber  counsel.  If  be  advised 
her  in  the  conduct  which  has  been  noted 
above,  he  ought  to  have  no  allowance  or  com- 
pensation for  such  advice.  If  he  advised  her 
with  reference  to  the  accounting  which  she 
presented  to  the  orphans'  court,  I  perceive  no 
reason  why  be  should  have  any  such  allow- 


ance for  that    The  account  was  open  to  the 
objections  made  and  sustained  in  this  case. 
A  decree  will  be  made  in  accordance  with 
this  opinion, 

(78  N.  J.  a  no 
CATLIN  et  al.  v.  VICHACHI  MINING  CO. 
(Court  of  Chancery  of  New  Jersey.    June  8, 
1907.) 

1.  Corporations— Insolvency  — What  CON- 
STITUTES. 

Where  a  corporation  is  losing  money  in  the 
carrying  on  of  its  business,  and  is  seriously 
embarrassed  for  want  of  funds  to  carry  out  the 
project  for  which  it  was  organized,  and  Is  with- 
out available  assets  to  pay  its  present  indebted-  * 
ness,  notwithstanding  there  may  not  have  been  a 
complete  suspension  of  its  business,  it  is  in- 
solvent within  the  meaning  of  Corporation  Act 
1896,  p.  298,  c.  185,  §  65,  providing  that,  when 
any  corporation  shall  become  insolvent,  or  sus- 
pend its  ordinary  business  for  want  of  funds 
to  carry  on  the  same,  any  creditor  may  apply 
to  the  court  for  an  injunction  and  the  appoint- 
ment of  a  receiver,  and  that,  if  upon  the  hearing 
it  shall  appear  that  the  corporation  has  become 
insolvent  and  is  not  about  to  resume  its  busi- 
ness, the  injunction  may  issue  and  the  receiver 
be  appointed,  and  hence  is  subject  to  the  is- 
suance of  an  injunction  and  the  appointment 
of  a  receiver. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  f  2150.] 

2.  Action  —  Motive  in  Bringing  Action  — 
Corporations— Insolvency  —Appointment 
of  a  Receiver. 

That  creditors  of  an  insolvent  corporation 
may  have  instituted  the  proceedings  for  the  ap- 
pointment of  a  receiver,  authorized  by  Corpora- 
tion Act  1896.  p.  298,  e.  185,  $  65,  with  the 
ulterior  purpose  of  securing  control  of  the  af- 
fairs of  the  corporation,  will  not  defeat  the 
same. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  |  8.] 

Bill  by  Henry  W.  Catlln  and  others  against 
the  Vlchachl  Mining  Company.  On  motion 
for  injunction  and  the  appointment  of  a  re- 
ceiver.   Granted. 

Edward  A.  Day,  for  the  motion.  Arthur 
A.  Bissell,  opposed. 

HOWELL,  V.  C.  The  bill  In  this  case  Is 
filed  by  several  persons  claiming  to  be,  re- 
spectively, stockholders  and  creditors  of  the 
Vichacbi  Mining  Company,  alleging  Insolven- 
cy of  the  company,  and  praying  for  the  ap- 
pointment of  a  receiver  to  wind  up  its  af- 
fairs. Although  other  relief  is  prayed,  the 
bill  is  the  ordinary  bill  for  the  administra- 
tion of  the  affairs  of  an  Insolvent  corporation. 
The  usual  order  to  show  cause  why  an  injunc- 
tion should  not  Issue  and  a  receiver  be  ap- 
pointed was  made,  and  upon  its  return  de- 
fendant appeared  and  filed  affidavits,  tbe  ob- 
ject and  purpose  of  which  was  to  deny  the 
allegations  of  Insolvency  In  the  MIL  The 
case  then  proceeded  to  a  hearing  In  a  sum- 
mary way  on  the  affidavits,  proofs,  and  alle- 
gations offered  on  behalf  of  both  parties,  in 
accordance  with  the  practice  laid  down  in 
Pierce  v.  Old  Dominion  Company,  67  N.  J. 
Eq.  399,  58  Atl.  319;  tbe  question  at  issue 
being  whether  the  corporation  was  Insolvent 
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within  the  meaning  of  section  65,  e.  186,  p. 
298,  of  the  corporation  act  of  1896. 

The  corporation  was  organized  under  the 
general  corporation  law  of  New  Jersey  in 
the  year  1904,  and  shortly  after  Its  organiza- 
tion it  became  the  owner  of  a  mining  prop- 
erty in  the  state  of  Oaxaca  In  the  republic 
of  Mexico.  It  has  been  engaged  for  three 
years  or  thereabouts  in  developing  the  prop- 
erty, and  has  spent  therein  about  $40,000. 
Its  debts  and  obligations,  Including  the  an- 
nual franchise  tax  which  Is  presently  to  be- 
come due,  amount  to  about  $8,000.  Its  as- 
sets are  the  mining  property  Itself,  concerning 
the  value  of  which  there  is  little  or  no  evi- 
dence; cash,  $1,200,  building,  $3,000,  machin- 
ery, $3,000,  wood,  $460,  stock  of  tools,  steel, 
etc,  $1,000.  In  addition  thereto  there  are 
some  piles  of  ore  which  have  been  taken  from 
the  mine,  mention  of  which  will  be  made 
further  on.  There  is  also  a  claim  for  $1,500 
Mexican,  or  $750  gold,  against  the  complain- 
ant Catlln,  which  is  disputed  and  seems  to  be 
of  doubtful  validity.  As  I  have  stated,  there 
was  no  evidence  on  the  part  of  either  com- 
plainants or  defendants  as  to  the  value  of  the 
mining  property  Itself.  This  I  cannot  help 
thinking  is  a  very  serious  omission  on  the 
part  of  the  defendant,  and  it  can  only  be  ex- 
plained upon  the  theory  that  In  Its  present 
condition  of  development  it  has  little  or  no 
value.  Indeed,  the  evidence  on  both  sides 
was  to  the  effect  that  it  would  require  an  ex- 
penditure of  from  $26,000  to  $30,000  to  put  it 
upon  any  sort  of  a  paying  basis.  As  to  the 
piles  of  ore  "on  the  dumps"  as  they  were 
described,  which  were  represented  on  the  part 
of  the  defendant  to  be  of  the  value  of  up- 
wards of  $22,000  gold,  we  have  the  testimony 
of  a  mining  engineer,  who  is  also  one  of  the 
complainants,  to  the  effect  that  in  their  pres- 
ent situation,  counting  the  distance  from  mill- 
ing and  smelting  works  and  incidental  ex- 
penses, these  piles  have  little  or  no  value. 
The  buildings  are  constructed  of  adobe  bricks 
and  cannot  be  moved.  Originally  they  are 
said  to  have  cost  $12,000.  It  is  quite  evident 
that  unless  the  use  of  the  mine  continues 
these  buildings  are  of  little  or  no  value. 

In  my  opinion  it  therefore  appears  that  oh 
a  fair  collation  of  the  assets  and  liabilities 
the  corporation  Is  not  In  a  condition  to  meet 
its  ordinary  accruing  liabilities,  and  that  in 
case  its  operations  shall  be  stopped  and  its 
affairs  wound  up  it  could  pay  only  a  fraction 
of  its  debts.  On  the  other  hand,  the  indebt- 
edness of  the  corporation  is  of  the  most  press- 
ing character.  There  Is  first  a  call  loan  made 
by  Blckards  and  Elliot  aggregating  $5,000 
gold.  Mr.  Elliot,  one  of  the  creditors,  admit- 
ted on  the  stand  that  it  would  not  be  for 
his  interest  as  a  creditor  to  call  this  loan; 
the  natural  inference  being  that  It  would  be 
Injurious  to  the  company.  The  company's  or- 
dinary current  monthly  accounts  are  from 
$100  to  $150;  the  salary  of  the  superintend- 
ent remains  unpaid  to  the  extent  of  $850; 
and,  lastly,  a  judgment  was  recovered  against 


the  company  in  the  Hudson  county  circuit 
court  on  April  12,  1907,  in  favor  of  the  com- 
plainant Hamilton  for  upwards  of  $1,400,  on 
which  execution  has  been  Issued,  which  the 
bill  alleges  is  unsatisfied  and  is  about  to  be 
so  returned  by  the  sheriff  of  Hudson  coun- 
ty. It  was  admitted  on  the  argument  by 
counsel  for  the  defendant  that  the  corporation 
owned  no  property  in  New  Jersey.  The  man- 
agement, appreciating  the  perilous  condition 
in  which  the  property  is,  some  time  in  Feb- 
ruary or  March,  1907,  projected  a  scheme  for 
raising  $30,000  by  mortgaging  the  Mexican 
property  to  secure  Issue  of  bonds  of  that 
amount.  In  the  circular  that  was  sent  to  the 
stockholders  under  date  of  April  8,  1907,  the 
treasurer  stated  the  Immediate  necessity  for 
$25,000  in  gold  at  once  to  meet  present  In- 
debtedness and  needed  development,  and  stat- 
ed that  the  company  was  at  that  time  losing 
or  would  lose  $100  a  week  in  what  he  called 
the  "extra  development  of  the  mine."  The 
meeting  of  the  stockholders  which  was  called 
for  the  purpose  of  considering  the  proposition 
to  mortgage  the  property  was  stopped  by  in- 
junction in  this  suit,  and  the  project  has  not 
proceeded  any  further. 

The  management  at  the  hearing  admitted 
the  Inadvisablllty  of  attempting  to  mortgage 
the  property  as  was  thus  proposed.  They 
had  then  In  mind  a  substitute  plan,  viz.,  the 
making  of  the  company's  unsecured  notes  to 
the  aggregate  amount  of  $30,000  payable  in 
five  years,  drawing  6  per  cent  interest,  which 
they  hoped  to  sell  to  the  present  shareholders 
at  90  per  cent  of  their  face  value,  thus  pro- 
ducing $27,000,  but  no  arrangements  have 
been  made  with  the  stockholders  to  take  these 
notes,  and  It  is  quite  evident  that  the  com- 
plainants, who  are  19  per  cent  and  who  rep- 
resent 30  per  cent  of  all  the  body  of  the  share- 
holders, will  not  aid  In  this  scheme,  because 
they  think  that  the  corporation  is  now  in- 
solvent It  must  be  manifest  that  a  corpora- 
tion on  the  eve  of  Insolvency,  to  take  the 
most  charitable  view  of  the  situation,  could 
not  float  a  note  issue  of  this  character. 
There  remain  in  the  treasury  a  few  shares  of 
stock,  which  the  management  attempted  to 
sell  to  the  present  shareholders,  and  concern- 
ing which  the  president  sent  out  a  circular 
dated  March  18,  1907,  in  which  he  says  less 
than  one-third  of  the  stockholders  have  com- 
plied with  the  request  for  a  subscription  of 
2  per  cent  on  their  stock,  but  eight  have  sent 
money  to  date.  This  Indicates  an  Indisposi- 
tion on  the  part  of  the  shareholders  to  put 
any  more  money  Into  the  enterprise.  Under 
date  of  April  8th  the  president  sent  out  a 
circular  In  which  he  said:  "The  mine  Is  car- 
rying itself  to  a  very  small  extent,  really 
running  behind  about  $100  a  week  If  we  do 
any  extra  development  work.  We  must  have 
at  least  $20,000  gold  at  once,  beside  paying 
back  the  loan  and  some  bills  amounting  to 
about  $5,000  more— that  or  quit  The  details 
are  being  worked  out  and  suggestion  will  be 
submitted  when  the  proxies  are  sent  out"    If 
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this  statement  Is  true,  and  the  testimony  ad- 
duced at  the  hearing  seems  to  support  it, 
there  can  be  no  question  but  that  the  affairs 
of  the  corporation  are  in  a  very  precarious 
condition. 

The  corporation  is  still  running  its  busi- 
ness. It  has  not  suspended  the  same  tor 
want  of  funds,  and  it  was  argued  that  in- 
asmuch as  this  condition  did  not  exist  there 
could  be  no  adjudication  of  insolvency  or  ap- 
pointment of  a  receiver.  I  think  the  defend- 
ant's argument  Is  not  sound.  A  corporation 
may  be  insolvent  and  yet  -not  have  suspended 
its  business  for  want  of  funds  to  carry  on 
the  same.  It  likewise  may  have  suspended 
its  business  for  want  of  funds  and  still  be 
able  to  pay  its  debts  if  properly  wound  up. 
If  either  fact,  Insolvency  or  suspension,  exists 
without  the  other,  the  court  may  entertain 
the  bill  and  proceed  in  a  summary  way  to 
hear  the  affidavits,  proofs,  and  allegations 
which  may  be  offered  on  behalf  of  the  parties. 
The  Inquiry  then  goes  to  the  questions,  "in- 
solvency and  resumption,"  and  the  query  Is, 
what  is  meant  by  resumption  in  the  sec- 
ond part  of  the  section  under  which  this  ac- 
tion Is  taken?  The  query  Is  fully  answered 
by  Chancellor  Magill  in  the  Fort  Wayne  Elec- 
tric Corporation  v.  Franklin  Electric  Light 
Company,  57  N.  J.  Eq.  7,  41  Atl.  666.  It  is 
here  contended,  as  it  was  in  that  case,  that 
the  second  requirement  of  the  section  defines 
Insolvency  so  broadly  as  to  necessarily  in- 
clude a  suspension  of  business,  because  prin- 
cipally of  the  conjunctive  construction  of  the 
sentence,  and  that  Inasmuch  as  the  company 
had  not  entirely  suspended  its  business  the 
-word  "resumption"  put  this  case  out  of  the 
statute.  The  plain,  logical,  and  satisfactory 
.  Interpretation  of  the  language  of  the  section 
given  by  Chancellor  Magill  In  the  case  Just 
cited  makes  it  include  the  very  situation 
disclosed  by  the  testimony  at  bar.  He  says: 
"I  agree  that  the  word  'resumption'  as  used 
In  the  statute  predicates  some  Interruption  of 
the  insolvent's  business,  but  I  do  not  under- 
stand that  it  contemplates  the  ■•  entire  sus- 
pension of  its  workings.  Such  has  been  the 
practical  Interpretation  the  bar  and  the 
courts  have  given;  for  manufacturing  and 
Other  corporations  with  plants  In  operation 
have  constantly  been  adjudged  to  be  insolvent 
and  put  In  the' bands  of  receivers,  and  In  so 
doing  large  values  have  been  saved  to  cred- 
itors and  stockholders  because  of  the  salable 
condition  of  a  live  plant  as  compared  with 
one  that  is  dead.  An  insolvency  carries  with 
it  inability  to  presently  pay  Indebtedness  and 
suspension  of  that  function,  and  the  word  're- 
sumption,' used  in  the  statute,  Is,  I  think,  to 
be  taken  in  the  sense  of  taking  up  again  that 
suspended  function,  so  that  payment  of  In- 
debtedness, as  well  as  the  operation  of  the 
work  of  the  corporation,  after  temporary, 
partial,  or  complete  paralysis,  may  be  re- 


sumed with  safety  to  the  public  and  advan- 
tage to  its  stockholders."  The  facts  resemble 
quite  closely  those  adduced  in  Relnhardt  v. 
Interstate  Telephone  Company  (N.  J.  Ch.)  63 
Atl.  107,  In  the  opinion  In  which  Vice  Chan- 
cellor Pitney  says:  "Of  late  years  numerous 
corporations  have  been  adjudged  insolvent, 
and  receivers  appointed  therefor  without  any 
interruption  of  their  business  and  before  any 
debt  has  actually  matured  without  payment, 
on  proof  merely  that  the  corporation  would 
be  unable  to  meet  Its  Immediate  maturing  ob- 
ligations, and  that  scramble  would  ensue 
among  its  creditors,  resulting  in  inequality  of 
distribution  of  its  assets.  It  is  common  prac- 
tice to  declare  railroad,  gas,  and  water  com- 
panies, and  other  public  service  corporations 
insolvent,  and  appoint  a  receiver  without  the 
least  Interruption  of  their  public  functions." 

The  Court  of  Errors  and  Appeals  has  de- 
fined the  condition  of  insolvency  contemplated 
by  our  statute.  -  In  construing  section  64, 
which  contains  the  same  phrase  as  is  con- 
tained in  the  first  portion  of  section  65, 
"Whenever  any  corporation  shall  become  la- 
solvent,  or  shall  suspend  its  ordinary  busi- 
ness for  want  of  funds  to  carry  on  the  same," 
Mr.  Justice  Dixon  says,  in  Empire  State 
Trust  Company  v.  Fisher,  67  N.  J.  Eq.  602, 
60  Atl.  940:  "Here  it  [insolvency]  denotes 
a  general  inability  to  meet  pecuniary  liabili- 
ties as  they  mature  by  means  of  available 
assets  or  an  honest  use  of  credit"  Applying 
these  definitions  to  the  case  In  hand,  we  find 
(1)  a  going  business  which  Is  losing  money 
by  Its  operation;  (2)  that  it  Is  seriously  em- 
barrassed for  want  of  funds  to  carry  out  the 
project  for  which  the  corporation  was  or- 
ganized; (S)  a-  call  loan,  which  the  company 
has  no  mean*  of  satisfying;  (4)  an  unsatis- 
fied judgment  pressing  for  payment,  which  It 
does  not  have  sufficient  funds  to  meet;  (5)  an 
admission  of  Its  perilous  condition  contained 
in  the  scheme  for  financing  and  continuing  the 
company's  operations;  (6)  an  Inability  to  con- 
vert Its  assets  into  cash,  and,  Indeed,  accord- 
ing to  the  defendant's  own  showing,  a  total 
lack  of  available  assets  with  which  to  carry 
on  the  business  and  pay  Its  present  debts. 

These  circumstances  convince  me  that  the 
company  Is  brought  directly  within  the  sec- 
tion of  the  statute  referred  to,  and  that  It  Is 
insolvent,  and  Its  affairs  should  be  wound  up 
by  a  receiver.  It  was  argued  that  the  case 
showed  that  the  litigation  was  merely  an  at- 
tempt on  the  part  of  the  complainants  to  ob- 
tain control  of  the  company's  affairs.  I  do 
not  think  this  appears  in  the  case,  nor  do  I 
see  how  19  per  cent,  or  even  30  per  cent  of 
the  shareholders  could  control  the  remainder; 
but  suppose  the  fact  existed  that  the  com- 
plainants were  acting  from  ulterior  motives, 
this  would  be  no  defense.  Fort  Wayne  Elec- 
tric Corporation  v.  Franklin  Electric  Light 
Company,  57  N.  J.  Eq.  16-20,  41  Atl.  217. 
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LEE  ▼.  FOLLENSBY  et  al. 

(Supreme  Court  of  Vermont     Caledonia,  June 

22.  1007.1 
X.  Pleading — Oyer— Effect  of  Fah.ube  to 
Recite  Deed  After  Reading. 

Where,  in  trespass  quare  clausum,  plain- 
tiff craved  oyer  of  deeds  pleaded  in  defense 
with  profert,  but  oh  their  being  read  demurred 
without  reciting  them,  the  deeds  were  not  within 
the  scope  of  the  demurrer,  and  points  depending 
on  their  contents  will  not  be  considered. 
2.  Same  —  Pleas  Pbofessing  to  Answer 
Whole  Declaration— Failure  to  Do  So— 
Effect. 

Where,  in  trespass  quare  clausum,  tres- 
passes were  alleged  between  a  date  given  and 
the  bringing  of  the  suit,  pleas  based  on  deeds 
and  professing  to  answer  the  whole  declaration, 
but  from  which  it  appeared  that  the  rights  con- 
ferred by  the  deeds  ended  prior  to  the  commence- 
ment of  the  action,  were  bad. 
8.  Tenancy  in  Common— Rights  of  Co-ten- 
ant to  Authorize  Entry. 

One  tenant  in  common  may  confer  a  right 
of  entry  without  the  consent  of  his  co-tenant. 

Exceptions  from  Caledonia  County  Court; 
George  M.  Powers,  Judge. 

Trespass  quare  clausum  by  Edward  P.  Lee 
against  Curtis  C.  Follensby  and  another. 
Judgment  for  defendant  overruling  plaintiff's 
demurrer.  Defendants  make  four  special 
pleas,  and  plaintiff  excepts.  Demurrer  sus- 
tained as  to  two  of  the  pleas,  and  overruled 
as  to  the  others,  and  Judgment  reversed,  and 
cause  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER MITNSON,  WATSON,  HASELTON, 
POWERS,  and  MILES,  JJ. 

Dale,  Amey  &  Hunt  and  May  &  Hill,  for 
plaintiff.  Harland  B.  Howe  and  Herbert  W. 
Hovey,  for  defendants. 

MUNSON,  J.  The  declaration  alleges  the 
breaking  and  entering  of  the  plaintiff's  close, 
and  the  felling  and  removal  of  trees  and  un- 
derbrush there  growing.  The  second  and 
third  pleas  disclose  a  defense  based  upon 
deeds  given  by  a  co-tenant  of  the  plaintiff. 
The  third  and  fourth  pleas  base  the  defense 
upon  a  license  of  the  co-tenant  The  ques- 
tions are  raised  by  a  general  demurrer  to 
these  pleas.  The  deeds  are  pleaded  with 
profert  The  plaintiff  craves  oyer  of  the  deeds, 
and  having  heard  them  read  demurs,  but 
without  reciting  the  deeds.  Copies  are  fur- 
nished the  court  on  argument 

It  is  said  in  Gould's  Pleading,  pt.  2,  }  35, 
that  the  object  of  craving  oyer  is  that  the 
pleader  may  have  an  opportunity  to  recite 
the  instrument  and  thus  avail  himself,  up- 
on the  face  of  the  record,  of  anything  in  the 
writing  which  may  aid  him.  It  is  said  in 
Cbitty'8  Pleading,  p.  432,  that  If  one  pleading 
a  deed  and  making  profert  omits  to  state  any 
part  of  it  which  is  material  to  the  case  of  his 
opponent  the  only  way  in  which  the  latter 
can  relieve  himself  is  by  praying  oyer  of  the 
deed,  and  setting  it  out  in  haec  verba.  The 
reasons  for  this  requirement  are  obvious,  and 
especially  so  when  the  Issue  is  presented  by 
demurrer.    A  demurrer  submits  to  the  court 


the  legal  effect  of  what  appears  upon  the  face 
of  the  preceding  record.  When  the  instru- 
ment is  recited  on  oyer,  It  stands  the  same 
as  if  Incorporated  in  the  previous  pleading 
where  profert  of  it  Is  made.  If  not  recited, 
the  facts  contained  in  it  are  not  within  the 
scope  of  the  demurrer.  The  recital  Is  also 
essential  to  a  proper  evidence  of  the  Issues 
determined,  however  the  case  may  be  present- 
ed. If  the  instrument  is  not  recited,  but  mere- 
ly handed  up  on  argument  the  case  may  be 
determined  upon  matters  which  are  not  con- 
tained in  the  record,  but  appear  only  from  a 
loose  paper,  bearing  no  mark  that  connects  it 
with  the  case,  and  which  may  easily  fail  of 
preservation  in  the  files.  So  the  deeds  are 
not  before  us,  and  the  points  depending  upon 
their  contents  will  not  be  considered. 

The  declaration  alleges  trespasses  occur- 
ring on  the  21st  day  of  October,  1903,  and  on 
divers  other  days  and  times  between  that 
date  and  the  bringing  of  the  suit  The 
writ  is  dated  August  31,  1908.  It  appears 
from  the  pleas  that  the  rights  conferred  by 
the  deeds,  whatever  they  may  have  been,  end- 
ed on  the  1st  day  of  April,  1906;  so  the  tres- 
passes occurring  between  that  date  and  the 
commencement  of  the  suit  are  not  justified. 
These  pleas  profess  to  answer  the  whole  dec- 
laration, but  fall  to  do  so,  and  are  bad  for 
this  reason. 

The  fourth  and  fifth  pleas  justify  the  break- 
ing and  entering  as  done  under  a  license  of 
the  co-tenant  but  without  further  allegation 
as  to  the  scope  of  the  license  or  the  purpose 
of  the  entry,  and  without  any  allegation 
touching  the  subsequent  acts  alleged  in  the 
declaration.  The  only  point  made  against 
the  sufficiency  of  these  pleas  Is  that  a  parol 
license  by  one  tenant  in  common  cannot  affect 
the  rights  of  his  co-tenant.  The  question 
presented  by  this  objection,  applied  to  the 
pleas  as  framed,  Is  simply  whether  one  ten- 
ant In  common  can  confer  a  right  of  entry 
without  the  consent  of  his  co-tenants.  It  is 
not  essential  to  the  determination  of  this 
question  that  the  extent  of  a  co-tenant's  sep- 
arate authority  in  dealing  with  the  property 
be  definitely  ascertained.  A  right  of  entry 
upon  the  premises  may  be  for  an  occupancy 
which  it  would  clearly  be  within  the  power 
of  one  co-tenant  to  permit  So  the  fourth  and 
fifth  pleas  are  held  sufficient 

Judgment  reversed ;  demurrer  sustained 
as  to  the  second  and  third  pleas,  and  said 
pleas  adjudged  insufficient;  demurrer  over- 
ruled as  to  the  fourth  and  fifth  pleas,  and 
said  pleas  adjudged  sufficient;  and  cause  re- 
manded. 


(6  Pen.  407) 

PTLE  v.  QALLAHER, 

(Superior   Court  of  Delaware.     New  Castle. 
May  28,  1907.) 

1.  Bills  and  Notes— Pleading— Sufficien- 
cy. 

In  an  action  on  a  note  providing  that,  if 
the  maker  should  pay  an  account  at  least  on* 
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fourth  of  his  Interest  In  the  net  profits  of  the 
parties'  business  during  the  year  the  note  had 
to  run,  the  payee  would  renew  it,  plaintiff  need 
not  set  out  the  amount  of  the  net  profits  of  the 
business,  the  dividends  declared,  or  defendant's 
interest  in  such  profits;  plaintiff  averring  that 
defendant  did  not  pay  the  one-fourth  part,  or 
any  part,  of  his  interest' in  the  profits. 

2.  Sams. 

In  an  action  on  a  note,  a  declaration  aver- 
ring that  defendant  made  and  delivered  to  plain- 
tiff a  written  agreement  to  pay  a  specified  sum 
of  money,  whereby  defendant  became  liable  to 
pay  such  sum  according  to  the  tenor  and  effect 
of  the  agreement,  was  not  demurrable  for  not 
stating  the  terms  and  conditions  of  the  agree- 
ment and  that  plaintiff  had  done  the  things 
agreed  to  be  done. 

Action  of  assumpsit  by  Edward  W.  Pyle 
against  Edward  H.  Gallaher  on  a  writing 
termed  a  "promissory  note."  Defendant  de- 
murs to  the  declaration.    Overruled. 

Argued  before  LORE,  C.  J,  and  GRUBB 
and  PBNNEWILL,  JJ. 

J.  Harvey  Whlteman,  for  plaintiff.  Levin 
Irving  Handy,  for  defendant 

PENNEWILL,  J.  The  defendant  has  de- 
murred to  the  first,  second,  third,  fifth,  and 
sixth  counts  of  plaintiff's  declaration.  The 
cause  of  action  upon  which  the  first,  second, 
and  third  counts  are  based  is  a  certain  agree- 
ment in  writing  called  a  "promissory  note," 
which  is  as  follows: 

"$7,600.00.    Wilmington,  Del.,  July  10, 1902. 

"One  year  after  date  I  promise  to  pay  to 
the  order  of  Edward  W.  Pyle,  at  the  Central 
National  Bank  of  Wilmington,  seventy-six 
hundred  dollars,  with  Interest  at  the  rate  of 
five  per  centum  per  annum,  without  defalca- 
tion. Value  received.  Provided,  that  if  the 
said  Edward  H.  Gallaher  shall  pay  to  the 
said  Edward  W.  Pyle,  on  account  of  said  note, 
at  least  one-fourth  of  his  interest  In  the  net 
profits  of  the  business  of  'Gallaher  &  Pyle, 
Incorporated,'  during  the  year  this  note  has 
to  run,  said  Edward  W.  Pyle  is  to  renew 
said  note  from  year  to  year  upon  like  con- 
ditions until  the  debt  represented  by  said 
note  be  fully  paid.  The  said  Edward  H. 
Gallaher  has  deposited  with  the  said  Edward 
W.  Pyle,  as  collateral  security  for  the  pay- 
ment of  the  debt  represented  by  this  note, 
or  by  any  note  given  in  renewal  thereof,  149 
shares  of  the  capital  stock  of  'Gallaher  & 
Pyle,  Incorporated.' 

"Edward  H.  Gallaher. 

"I  agree  to  the  conditions  named  in  this 
note.  Edward  W.  Pyle." 

The  causes  of  demurrer  assigned  to  the  said 
first  three  counts  raise  practically  the  same 
question,  and  will  be  considered  together. 
They  are  substantially  as  follows:  (1)  That 
it  does  not  appear  what  the  net  profits  of  the 
business  of  "Gallaher  &  Pyle,  Incorporated," 
were  during  the  year  the  said  promissory 
note  had  to  run.  (2)  That  it  does  not  appear 
what  the  interest  of  the  defendant  In  the  net 
profits  of  the  business  of  Gallaher  &  Pyle, 


Incorporated,  was  during  the  year  the  said 
promissory  note  had  to  run.  (3)  That  It  does 
not  appear  what  the  dividends  declared  by 
Gallaher  &  Pyle,  Incorporated,  and  payable 
to  said  defendant,  were  during  the  year  the 
said  promissory  note  had  to  run. 

In  the  proviso  of  the  written  agreement 
upon  which  said  three  counts  are  based  it  Is 
stipulated  that  if  the  said  defendant  should 
pay  to  the  said  plaintiff,  on  account  of  the 
said  note,  at  least  one-fourth  of  his  Interest 
In  the  net  profits  of  the  business  of  Gallaher 
&  Pyle,  Incorporated,  during  the  year  the 
note  had  to  run,  the  plaintiff  would  renew 
the  note.  We  do  not  think  it  was  necessary 
for  the  plaintiff  to  set  out  what  the  amount 
of  the  net  profits  of  the  business  of  Gallaher 
&  Pyle,  Incorporated,  were,  the  dividends  de- 
clared, or  the  Interest  of  the  defendant  In 
said  net  profits.  This  Is  not  an  action  to 
recover  the  interest  of  the  defendant  in  said 
net  profits  or  dividends,  but  Is  upon  a  written 
agreement  for  the  payment  of  a  certain  sum 
of  money  and  containing  the  proviso  above 
stated.  The  plaintiff  avers  that  the  defend- 
ant did  not  pay  the  one-fourth  part,  or  any 
part,  of  his  Interest  in  said  net  profits  to 
the  plaintiff,  and  It  is  quite  immaterial,  there- 
fore, what  his  interest  was.  The  case  of 
Lanham  &  Bro.  v.  Jacoby  et  al.,  4  Pennewlll, 
487,  60  Ati.  863,  cited  by  the  defendant,  does 
not  appear  to  us  to  be  in  point,  because  In 
that  case  the  suit  was  on  a  bond  which 
guarantied  the  payment  for  labor  and  materi- 
al supplied  in  the  construction  of  certain 
sewers.  In  alleging  the  breach  of  said  bond, 
it  was,  of  course,  necessary  to  set  out  what 
labor  and  materials  were  furnished  and  not 
paid  for. 

The  fifth  count  sets  out  that  the  defendant, 
In  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defend- 
ant, had  lent  and  advanced  to  the  defendant 
"another  sum  of  seventy-six  hundred  dollars, 
made  a  certain  agreement  In  writing,  which 
said  agreement  has  at  all  times  been  held 
by  the  said  plaintiff,  bearing  date  the  day 
and  year  last  aforesaid,  and  then  and  there 
delivered  the  same  to  the  said  plaintiff,  by 
which  said  agreement  the  said  defendant 
thereby  then  and  there  promised  to  pay  one 
year  after  the  date  thereof,  to  the  order 
of  the  said  plaintiff,  at  the  Central  National 
Bank  of  Wilmington,  in  the  county  afore- 
said, another  sum  of  seventy-six  hundred 
dollars,  with  interest  at  the  rate  of  five  per 
centum  per  annum,  without  defalcation  and 
for  value  received,  by  means  whereof  the 
said  defendant  then  and  there  became  liable 
to  pay  to  the  said  plaintiff  the  said  sum  ot 
money  In  the  said  agreement  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said 
agreement;  and,  being  so  liable,  he,  the  said 
defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  afore- 
said, at  New  Castle  county  aforesaid,  under- 
took and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  sun 
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of  money  In  the  said  agreement  specified, 
according  to  the  tenor  and  effect  thereof. 
Nevertheless,"  etc.  The  sixth  count  is  similar 
to  the  fifth,  except  that  it  Is  averred  therein 
that  the  plaintiff,  In  consideration  that  the 
said  plaintiff,  at  the  special  Instance  and 
request  of  the  defendant,  had  laid  out,  ex- 
pended, and  paid  a  certain  sum  of  money, 
made  a  certain  agreement  In  writing,  etc. 

The  causes  of  demurrer  assigned  to  said 
fifth  and  sixth  counts  are  practically  the 
same,  and  are  as  follows:  (1)  That  it  does 
not  appear  what  the  conditions  and  terms 
in  aald  agreement  in  writing  were,  on  which 
the  defendant  promised  to  pay  the  plaintiff 
the  said  sum  of  money.  (2)  That  it  does 
not  appear  that  the  plaintiff  had  done  and 
performed  the  things  agreed  to  be  done  and 
performed  in  tbe  written  agreement. 

We  think  the  fifth  and  sixth  counts  are 
good,  inasmuch  as  they  set  out,  generally  and 
In  substance,  the  nature  and  character  of 
the  agreement  declared  on.  It  will  be,  of 
course,  for  the  trial  court  to  determine  wheth- 
er the  agreement  offered  in  support  of  these 
two  counts  is  or  Is  not  admissible. 

The  demurrer  is  overruled. 


(t  Pen.  240) 


JACOBY  v.  BOLEN. 


(Superior  Court  of  Delaware.    New  Castle. 
March  23, 1907.) 

Justices  of  thb  Peace  —  Referees  —  Sub- 

PCSNA. 

A  justice's  record  of  a  trial  before  referees 
recited  that  on  a  specified  day  the  justice  is- 
sued subpoenas  to  Q.,  constable,  for  C.  F.  B. 
and  two  others  named  to  serve  as  referees  on 
a  specified  date,  and  that  the  constable  returned 
that  such  persons  were  personally  served.  Held, 
that  such  record  was  not  fatally  defective  be- 
cause one  of  the  constables  in  the  county  was 
C.  F.  B.,  it  not  appearing  that  the  person  serv- 
ed by  that  name  was  a  constable;  nor  was  it 
objectionable  for  failure  to  show  tbat  the  ref- 
were  resident*  of  the  county. 


Action  by  James  Bolen  against  Lonls  Jaco- 
by.  On  certiorari  to  review  a  justice's  judg- 
ment In  favor  of  plaintiff.    Affirmed. 

The  record  of  the  justice  set  forth,  among 
other  things,  the  following:  "And  now,  to 
wit  this  17th  day  of  January,  A.  D.  1007,  I 
Issue  subpoenas  to  Charles  Green,  constable, 
for  Charles  F.  Bowers,  William  D.  Stoops, 
and  William  J.  Fisher  to  serve  as  referees 
on  Thursday,  January  17,  A.  D.  1907,  at  10 
o'clock  in  the  forenoon.  Constable  returns: 
'Served  personally  January  17,  A.  D.  1907.' 
And  now,  to  wit,  this  17th  day  of  Jan- 
uary, A  D.  1907,  the  parties  present,  the  ref- 
erees, also  being  present,  were  by  me  duly 
sworn  and  affirmed  according  to  law.  Went 
into  a  hearing  of  the  case,"  etc 

Argued  before  LORE,  O.  J.,  and  PBNNB- 
WILL,  J. 

-   Philip  I*  Garrett,  for  plaintiff.    Daniel  O. 
Hastings,  for  defendant 


The  exceptions  relied  upon  were  to  tbe  fol- 
lowing effect: 

First,  that  the  record  of  the  justice  showed 
that  he  had  appointed  one  Charles  F.  Bowers 
to  serve  as  a  referee  at  the  hearing  below ;  he 
being  one  of  the  constables  serving  under 
said  justice  in  and  for  New  Castle  county. 
Rev.  Code  1852,  amended  In  1893,  p.  740,  c.  99. 

LORE,  O.  J.  How  does  It  appear  that  the 
referee  Is  the  same  Charles  F.  Bowers  who  Is 
a  constable? 

Mr.  Garrett:  I  ask  the  court  to  take  ju- 
dicial notice  that  Mr.  Bowers  Is  a  constable 
of  New  Castle  county. 

Mr.  Hastings:  The  court  could  not  take 
judicial  notice  of  such  a  fact,. and  we  do  not 
Bdmlt  that  he  is  a  constable  of  this  county. 

The  second  exception  was  to  the  effect  that 
the  record  did  not  state  that  the  justice  ap- 
pointed three  judicious  and  impartial  men  of 
the  county,  as  required  by  the  statute. 

LORE,  C.  J.  That  would  not  be  a  Jurisdic- 
tional question.  It  is  an  irregularity.  The 
presumption  is  that  the  justice  did  his  duty, 
unless  it  appears  to  the  contrary.  Is  there 
anything  in  the  record  to  show  that  they  were 
not  judicious  and  impartial  T 

Mr.  Garrett:  In  case  of  residence  not  be- 
ing set  out,  your  honors  will  not  assume 
that  they  are  residents  of  the  county.  It  is 
statutory,  and  part  of  the  qualification  of 
the  referees ;  for  they  would  have  no  right  to 
try  the  case  unless  they  were  citizens  of  the 
county. 

Mr.  Hastings,  for  the  defendant  hi  error, 
contended  that  the  record  was  sufficient 
Rev.  Code  1852,  amended  in  1893,  pp.  740, 
743,  c.  99;  Hunter  v.  Roach,  1  Pennewlll 
(Del.)  265,  40  Atl.  192. 

Judgment  below  affirmed, 

(6  Pen.  MM 
STATE  T.  TYRE. 
(Court  of  General  Sessions  of  Delaware.    New 
Castle.     June  5,  1907.) 

1.  Criminal  Law— Speedy  Tkiai/— Dismiss- 
al. 

Rev.  Code  1852,  as  amended  1893,  p.  858, 
c.  115.,  t  17,  provides  that,  if  any  person  shall 
be  committed  for  treason  or  felony  and  shall  not 
be  indicted  and  tried  at  the  next  term  of  the 
court  where  such  crime  is  cognizable,  he  shall 
be  set  at  liberty  on  bail,  unless  It  appear  by  af- 
fidavit that  the  witnesses  for  the  state  could  not 
then  be  had ;  and,  if  the  prisoner  shall  not  be 
indicted  and  tried  at  the  second  term  after  com- 
mitment, he  shall  be  discharged.  Held,  that 
where  accused,  charged  with  violating  the  elec- 
tion law,  was  Indicted  at  the  May,  1906,  term 
of  court,  and  the  case  was  continued  at  the  Sep- 
tember term  on  the  application  of  the  state,  de- 
fendant, not  having  insisted  on  a  trial  at  that 
term,  was  not  entitled  to  dismissal  on  being  call- 
ed for  trial  at  the  November  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  Si  1297-1304.] 

2.  Elections— Ballot  Law— Violation— In- 
dictment. 

20  Del.  Laws  (1897)  p.  384,  c.  393,  t  16, 
provides  that  any  election  officer  who  is  guilty 
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of  stealing,  willfully  destroying,  mutilating,  de- 
facing, or  fraudulently  removing  or  secreting 
any  primary  election  ballot*,  etc,  on  conviction 
shall  be  adjudged  guilty  of  a  misdemeanor;  and 
section  17  provides  that  any  person  not  an  of- 
ficer of  any  such  primary  election,  who  may  be 
guilty  of  any  of  the  acts  specified  in  section  16, 
shall,  on  conviction,  also  be  guilty  of  a  misde- 
meanor. Held,  that  where  an  indictment  con- 
taining several  counts  charged  defendant  as  a 
private  person  with  destroying,  mutilating,  de- 
facing, and  falsifying  certain  ballots,  it  was  not 
fatally  defective  because  of  the  Attorney  Gen- 
eral's indorsement  that  it  was  found  under  sec- 
tion 16,  Instead  of  section  17. 
8.  Cbiminal  Law— Tbial— Continuance— Ju- 
risdiction. 

Where  at  a  prior  term  accused  suffered  a 
mistrial,  and  the  term  expired  without  his  de- 
manding a  retrial  at  that  term,  the  court  did 
not  lose  jurisdiction  to  retry  him  at  the  succeed- 
ing term,  because  no  continuance  was  applied 
for  by  the  state  or  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  698.] 

4.  Elections— Pbimaby  Election  Law — Vio- 
lation—Indictment— Date. 

In  a  prosecution  for  violating  the  primary 
election  law  (20  Del.  Laws  [1897]  p.  384,  c.  393, 
|  17),  prohibiting  the  alteration,  destruction, 
and  secretion  of  ballots,  etc.,  the  particular  date 
of  the  offense  alleged  in  the  indictment  is  not 
material;  but  proof  of  the  commission  of  the 
offense  at  any  time  within  two  years  prior  to 
the  finding  of  the  indictment  is  sufficient. 

5.  Same— In dictment—  Issues  and  Pboof. 

Where  an  indictment  for  violating  the  pri- 
mary election  law  (20  Del.  Laws  [1897]  p.  375, 
c.  393)  alleged  in  several  counts,  respectively, 
the  stealing,  destruction,  mutilation,  defacing, 
falsifying,  and  fraudulent  secretion  of  ballots, 
proof  of  any  one  of  such  acts  was  sufficient  to 
support  the  Indictment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  85  356,  363.] 

6.  Same— Statutes. 

The  primary  election  law  (20  Del.  Laws 
[1807]  p.  375,  c  393)  provides  that  every  elec- 
tion officer  or  person  having  the  custody  of  any 
document  or  evidence  of  any  description  direct- 
ed by  the  act  to  be  made,  filed,  or  preserved,  who 
is  guilty  of  stealing,  willfully  destroying,  muti- 
lating, or  defacing,  falsifying,  or  fraudulently 
removing  or  secreting  the  same,  shall  be  guilty 
of  a  misdemeanor.  Held,  that  ballots  cast  at  a 
primary  election  were  "papers  or  evidence"  re- 
quired to  be  preserved  and  delivered  to  the  sher- 
iff by  section  29,  p.  391,  so  that  the  destruction, 
mutilation,  etc.,  thereof  would  constitute  an  of- 
fense. 

7.  Cbiminai,    Law  —  Evidence— Reasonable 
Doubt. 

While,  in  a  criminal  case,  the  jury,  in  or- 
der to  convict,  must  find  defendant  guilty  be- 
yond a  reasonable  doubt,  such  doubt  must  not 
be  merely  fanciful,  vague,  or  speculative,  but  a 
substantial  doubt,  arising  out  of  the  evidence 
and  remaining  in  the  minds  of  the  jury  after 
careful  consideration  of  all  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  gf  1267,  1268,  1904- 
1922,] 

8.  Same— Circumstantial  Evidence. 

Where,  in  a  criminal  prosecution,  the  evi- 
dence is  solely  circumstantial,  the  jury  must  be 
folly  satisfied,  not  only  that  the  circumstances 
are  consistent  with  the  accused  having  commit- 
ted the  offense  charged,  but  they  must  also  be 
inconsistent  with  any  other  rational  conclusion. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  SS  1259-1262,  1883- 
1888.1 


9.  Same— Character, 

Good  character  of  accused,  when  proved,  la 
to  be  considered  in  connection  with  all  other  ev- 
idence in  the  case,  and  is  to  be  given  such  weight 
as  in  the  jury's  judgment  it  is  entitled  to. 

Abraham  L.  Tyre  was  indicted  for  destroy- 
ing, mutilating,  and  defacing  certain  ballots 
voted  at  a  primary  election,  in  violation  of 
20  Del.  Laws  (1897)  p.  375,  c.  893.  Verdict, 
not  guilty. 

Argued  before  LOBE,  a  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Robert  H.  Richards,  Arty.  Gen.,  and  Daniel 
O.  Hastings,  Dep.  Atty.  Gen.,  for  the  State. 
J.  Frank  Ball,  for  defendant 

At  the  first  trial  (in  November,  1906)  Mr. 
Bali,  for  tbe  defendant,  made  a  motion  that 
the  defendant  be  discharged  on  the  ground 
that  the  indictment  was  found  at  the  May 
term,  1906;  that  at  the  September  term  the 
state,  not  being  ready  to  proceed  with  the 
trial,  had  the  case  continued  until  the  No- 
vember term;  that,  tbe  second  term  having 
passed  without  trial,  the  defendant  should 
be  dismissed,  under  the  statute  (Rev.  Code 
1852,  amended  In  1893,  p.  858,  c.  115,.  I  17) 
providing  that  "if  any  person  shall  be  com-, 
mitted  for  treason,  or  felony,  and  shall  not 
be  indicted  and  tried  at  the  next  term  of  the 
court  where  such  crime  is  cognizable,  he  shall 
be  set  at  liberty  on  ball,  unless  it  appear  by 
affidavit  that  the  witnesses  for  tbe  state 
(naming  them)  could  not  then  be  had ;  and  If 
such  prisoner  shall  not  be  Indicted  and  tried 
at  the  second  term  after  his  commitment,  he 
shall  be  discharged  from  prison."  State  v. 
McDanlel  et  aL,  4  Pennewill,  96,  54  Atl.  1056. 

BOYCE,  J.  In  tbe  case  of  State  v.  McDanl- 
el et  al.,  4  Pennewill,  96,  54  Atl.  1056,  the 
defendants  were  ready  for  trial  at  the  sec- 
ond term,  and  the  state  was  not  ready,  and 
asked  to  have  the  case  continued,  and  the 
court  under  the  circumstances  simply  refused 
to  continue  the  case,  whereupon  the  Attor- 
ney General  entered  a  nolle'prosequl  and  the 
prisoners  were  discharged.  The  ruling  in 
that  case  does  not  apply  to  the  question  now 
raised.  We  decline  to  grant  the  application 
to  dismiss  the  defendant 

Mr.  Ball :  Then  I  move'  to  quash  this  in- 
dictment It  is  Indorsed  on  the  back:  "May 
Term,  1906.  Indictment  for  violating  Sec. 
16,  Chap.  393,  Vol.  20,  Laws  of  Delaware, 
by  willfully  destroying,  mutilating,  defacing, 
falsifying,  fraudulently  removing,  secreting 
and  altering  ballots  taken  at  a  primary  elec- 
tion"— and  the  witnesses  are  named  thereon. 
This  is  the  Attorney  General's  Indorsement, 
and  I  hold  it  is  a  part  and  parcel  of  the  in- 
dictment, and  should  be  considered  as  part 
of  tbe  indictment  offered  to  and  considered 
by  tbe  grand  jury,  and  the  grand  Jury  indict- 
ed this  defendant  for  the  things  stated  on 
the  back  of  the  indictment — among  others, 
for  violating  section  16,  c.  393,  p.  384,  20 
Laws  Delaware.  There  are  seven  counts  in 
the  indictment,  and  each  count  specifically 
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states  that  Abraham  L.  Tyre,  this  defendant, 
was  not  then  and  there  an  officer  of  said 
primary  election,  "and  not  then  and  there 
being  an  officer  such  as  is  mentioned  in  Sec. 
16  of  said  Cbap.  893,  Vol.  20,  Laws  of  Dela- 
ware." I  therefore  hold  that  on  the  face 
of  each  count  Itself  this  defendant  cannot  be 
convicted  under  this  Indictment. 

BOYCE,  J.  We  decline  to  quash  the  in- 
dictment. 

The  first  trial,  which  closed  November  22, 
1906,  resulted  in  a  disagreement  of  the  jury. 

On  the  first  day  of  the  succeeding  Febru- 
ary term  of  court  the  defendant,  Tyre,  not 
being  present  In  court,  the  Attorney  General 
moved  that  a  capias  be  Issued  for  him  re- 
turnable forthwith. 

Mr.  Ball,  for  the  defendant,  opposed  the 
Issuing  of  the  capias,  stating  that  no  bond 
had  been  given  to  the  court  for  the  appear- 
ance of  the  defendant  at  this  term. 

LORE,  C.  J.  There  is  a  case  standing 
open  on  the  docket  against  the  defendant 
which  has  not  been  determined  finally. 

Mr.  Ball:  The  Attorney  General  determin- 
ed the  case  by  failing  to  continue  it  at  the 
last  term.  I  can  produce  authority  at  the 
proper  time.  I  had  no  idea  that  this  case 
would  be  called  to-day.  I  therefore  ask  that 
your  honors  give  me  until  next  Monday  to 
collect  my  authorities,  as  I  want  to  argue  the 
matter  before  your  honors. 

Mr.  Richards,  Attorney  General:  As  1 
view  the  matter,  there  is  nothing  for  the 
state  to  reply  to  at  this  stage.  There  is  upon 
the  docket  of  this  court  at  this  term  the  case 
of  State  v.  Abraham  L.  Tyre.  As  I  under- 
stand the  learned  counsel's  contention  ft  is 
that  that  case  is  improperly  upon  the  docket 
of  criminal  cases  at  this  term.  I  suppose  the 
proper  motion  for  him  to  make  would  be  to 
strike  the  case  from  the  docket  He  has  not 
made  that  motion,  and  the  state  has  nothing 
to  say,  only  to  ask  for  a  capias  returnable  to- 
morrow morning  at  10  o'clock. 

LORE,  C.  J.  The  court  will  hear  any  mo- 
tion you  have  to  make,  Mr.  Ball,  upon  the 
return  of  the  capias.  As  It  stands  now,  we 
have  no  other  alternative  than  to  order  that 
the  capias  be  issued,  returnable  to-morrow 
morning  at  10  o'clock. 

The  following  morning  the  Attorney  Gen- 
eral stated  that  the  capias  had  been  Issued 
and  returned  non  est. 

Mr.  Ball,  for  defendant,  thereupon  made  a 
motion  to  strike  the  case  of  State  v.  Abraham 
L.  Tyre  from  the  docket  of  criminal  cases  for 
the  present  February  term,  and  produced  and 
read  two  affidavits  made  by  the  clerk  of  the 
court,  Winfleld  S.  Qulgley,  and  his  deputy, 
George  Janvier,  respectively,  to  the  effect  that 
no  motion  was  made  by  the  Attorney  General 
or  his  deputy  at  the  November  term,  1906,  of 
the  Court  of  General  Sessions,  for  the  contin- 
uance of  the  case  of  State  v.  Abraham  L. 
Tyre  to  the  present  February  term  of  court, 


after  the  jury  had  disagreed  in  the  trial  of 
said  Tyre  upon  the  same  indictment  at  said 
November  term. 

Mr.  Ball  contended  that  under  the  above 
state  of  facts  there  was  no  case  against  the 
defendant,  Tyre,  lawfully  before  the  Court 
of  General  Sessions ;  that,  while  applications 
for  continuance  are  addressed  to  the  discre- 
tion of  the  court,  there  are  certain  rules 
which  are  recognized  as  regulating  such  dis- 
cretion. These  rules,  as  far  as  they  relate  to 
criminal  cases,'  are:  (1)  On  application  of 
the  prosecution ;  (2)  on  application  of  the  de- 
fendant White  on  Criminal  Law,  vol.  3,  p. 
411,  says  that  the  only  way  a  criminal  case 
has  ever  been  continued  from  term  to  term 
of  this  court  has  been  on  motion  either  by  the 
prosecution,  by  the  Attorney  General,  his  dep*. 
uty,  or  some  one  representing  the  prosecution, 
or  by  the  defendant,  either  In  person  or  by  his 
attorney;  and  upon  consultation  of  all  the  au- 
thorities I  cannot  find  any  other  practice.  To 
hold  that  a  mere  general  motion  for  the  contin- 
uance to  the  next  term  of  all  rules,  referen- 
ces, and  other  matters,  excepting  motions  for 
final  judgment  made  at  the  end  of  a  term  by 
some  attorney  who  represented  neither  the 
prosecution  nor  the  defendant  would  have 
any  such  result  as  the  continuance  of  a  crim- 
inal case,  Is  flying  In  the  teeth  of  all  the  rec- 
ognized authorities  on  this  subject  In  the 
cases  of  State  v.  Hawkins,  2  Pennewlll,  474, 
47  Atl.  618,  and  State  v.  McDanlel  et  al.,  4 
Pennewlll,  96,  54  Atl.  1056,  this  court  has 
laid  down  and  prescribed  the  practice  in  the 
matter  of  the  continuance  of  criminal  cases 
which  has  been  followed  by  this  court  ever 
since,  namely,  that  an  affidavit  must  be  made 
stating  the  name  of  the  absent  witness  and 
what  Is  proposed  to  be  proved  by  him. 

BOYCB,  J.  That  rule  was  promulgated  to 
prevent  delay  in  trials. 

Mr.  Ball:  This  court  has  said  that  that 
identical  practice  affects  the  prosecution  the 
same  as  it  does  the  defendant  What  was  the 
effect  of  the  action  of  the  Attorney  General 
at  the  last  term  of  court  but  to  delay  this  tri- 
al? The  trial  of  the  defendant  ended  in  a 
mistrial,  and  during  the  whole  of  the  balance 
of  the  said  term  the  defendant  was  in  at- 
tendance on  this  court  each  day  thereof, 
ready  and  waiting  to  go  to  trial,  so  as  to 
have  his  case  finally  disposed  of  by  the  ver- 
dict of  the  jury  then  in  attendance;  notwith- 
standing that  the  Attorney  General  allowed 
said  term  to  pass  without  moving  for  the 
trial  of  this  defendant  after  the  mistrial, 
and  without  moving  for  the  continuance  of 
the  case  to  this  present  term  of  court  Your 
honors  will  not  say  that  the  rule  against  de- 
lay applies  only  to  the  defendant,  and  that 
the  state  can  continue  from  term  to  term  ad 
Infinitum ;  and  your  honors  have  been  care- 
ful to  see  that  only  the  proper  method  has 
been  employed  where  a  continuance  has  been 
granted.  This  case  went  over  from  the  last 
term  of  court  witbout  any  motion  made  upon 
the  part  of  the  prosecution  or  of  the  defend- 
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ant  The  state  would  not  have  been  granted 
a  continuance  In  this  case  on  the  ground  of 
the  absence  of  a  material  witness,  unless 
the  Attorney  General  had  presented  an  affida- 
vit giving  the  name  of  the  absent  witness 
and  what  he  expected  to  prove  by  him.  The 
defendant  has  a  right  to  know  upon  what 
ground  the  Attorney  Oeneral  applies  for  a 
continuance  of  this  case — a  right  to  know 
why  he  is  not  tried  at  the  term  where  he 
presents  himself  to  be  tried— the  same  as  the 
state  has  a  right  to  know  why  the  defend- 
ant Is  not  ready  for  trial  at  that  particular 
term  of  court  To  admit  this  kind  of  prac- 
tice would  be  contrary  to  the  practice  laid 
down  by  this  court  in  State  v.  Hawkins  and 
State  v.  McDanlel,  already  referred  to.  If 
by  general  motion  a  criminal  case  can  be 
carried  over  from  one  term  to  another,  why 
cannot  the  Attorney  Oeneral  do  it  for  a  dozen 
terms? 

BOYCE,  J.  You  will  remember  that  there 
were  very  peculiar  circumstances,  which  It 
is  not  necessary  to  refer  to,  surrounding  the 
case  of  State  v.  McDanlel.  Did  not  we  prac- 
tically pass  upon  all  this  In  this  case  at  the 
last  term?  ' 

Mr.  Ball:  No,  sir.  My  motion  was  made 
then,  at  the  time  the  Attorney  General  was 
ready  for  trial,  and  not  at  the  time  when  the 
motion  was  made  for  a  continuance. 

Mr.  Richards,  Attorney  General:  Under 
the  Constitution  the  defendant  of  course, 
has  a  right  to  a  speedy  trial;  but  constitu- 
tional rights  are  not  different  from  statu- 
tory rights.  It  is  necessary  for  the  defend- 
ant, In  order  to  take  advantage  of  those 
rights,  to  claim  them  before  the  court  He 
cannot  sit  still  before  the  court,  and  say 
nothing,  and  then  come  into  court  claiming 
that  he  was  deprived  of  a  constitutional 
right  which  he  has  made  no  effort  to  claim 
or  avail  himself  of.  The  case  of  State  v. 
McDanlel,  cited  by  the  learned  counsel  for 
the  defendant  has  no  relevancy  to  the  ques- 
tion now  before  this  court  The  question 
before  your  honors  is  whether  this  court 
has  lost  jurisdiction  of  the  case  of  State  v. 
Abraham  L.  Tyre,  and  whether  said  case 
is  properly  upon  the  trial  list  at  this  term. 
Neither  the  defendant  nor  his  counsel  asked 
for  a  trial  at  the  last  term  of  court,  and  he 
has  waived  whatever  right  he  may  have  bad. 
Upon  the  authorities  this  court  will  not  per- 
mit Itself  to  lose  Jurisdiction  of  a  case  by 
the  mere  ending  of  a  term  of  court,  where 
the  original  Jurisdiction  was  a  proper  and 
lawful  one.  But  upon  the  rising  of  the  court 
at  the  end  of  the  term  all  cases  of  whatever 
nature,  whether  they  be  persons,  rules,  mo- 
tions, or  what  not,  are  by  operation  of  law 
continued  to  the  next  term  of  court,  and  the 
jurisdiction  of  the  court  remains  in  its  en- 
tirety. Upon  that  ground  I  contend  that  the 
case  is  properly  upon  the  docket  and  that 
the  court  has  Jurisdiction. 

BOYCE,  J.    How  do  you  hold,  Judge  Ball, 


under  the  bond  of  Mr.  Tyre,  that  he  la  not 
bound  to  be  here  to-day? 

Mr.  Ball:  I  hold  that  under  the  statute 
there  was  no  necessity  of  the  man  giving 
bond  at  that  time;  but  the  court  overruled 
me,  and  I  bowed  In  submission  to  the  ruling 
of  the  court  I  did  that  at  the  May  term, 
and  a  new  bond  was  entered  into,  and  at  the 
September  term  a  new  bond  was  ordered  to 
be  entered  in  this  identical  case,  showing 
what  this  court  thought  as  applying  the  stat- 
ute to  the  continuance  of  the  case. 

BOYCE,  J.  That  might  have  arisen  out 
of  precaution  In  case  of  a  suit  on  the  bond. 
But  how  are  you  going  to  get  around  this 
broad  statute? 

Mr.  Ball:  Simply  because  this  court  has 
ruled  the  other  way. 

BOYCE,  J.  Following  up  the  original 
practice  after  this  act  had  been  passed? 

Mr.  Ball:  In  this  identical  case  the  court 
held  that,  where  a  case  was  continued  from 
term  to  term,  it  was  necessary  to  enter  Into 
a  new  bond. 

LORE,  C.  J.  I  do  not  think  the  question 
has  ever  been  raised  particularly. 

Mr.  Ball:  Yes;  I  raised  It  in  this  very 
case. 

BOYCE,  J.  I  did  not  know  It  had  been 
passed  upon.  I  have  never  thought  there 
was  any  necessity  for  that  being  done.  We 
might  say  this:  That  the  court  was  fully 
advised  at  the  last  term  as  to  the  situation 
after  this  trial.  We  were  aware  of  the  fact, 
and  talked  about  the  fact,  that  12  of  the 
jurors  had  been  Impaneled,  that  a  large 
number  had  been  challenged,  and  that  there 
was  not  a  full  jury  left  out  of  which  to 
select  a  new  Jury  for  a  retrial  of  the  case. 
The  court  never  thought  for  a  moment  of 
losing  jurisdiction  of  the  case.  The  court 
will  not  lose  Its  jurisdiction  where  it  has 
any  doubt  about  it  That  is  very  well  set- 
tled. Having  once  acquired  jurisdiction,  it 
will  not  depart  from  It  except  in  a  clear 
case. 

LORE,  C.  J.  You  have  made  a  very  able 
argument,  and  we  think  you  have  presented 
all  there  is  in  the  case;  but  it  does  not 
strike  the  court  that  it  has  lost  Jurisdiction 
of  this  case.  We  decline  to  strike  the  case 
off  the  list 

By  agreement  of  the  respective  counsel  the 
case  was  subsequently  continued  to  the  May 
term,  1907,  with  the  understanding  that  coun- 
sel for  defendant  would  have  the  defend- 
ant enter  into  a  new  bond  for  his  appearance 
at  said  term  of  court.  At  the  May  term, 
1907,  the  defendant  was  again  placed  on 
trial  upon  the  same  indictment  and  at  the 
close  thereof,  on  June  5th,  the  Jury  was 
charged  as  follows: 

BOYCE,  J.  Gentlemen  of  the  Jury:  The 
Indictment  in  this  case  charges  Abraham  L. 
Tyre,  the  defendant,  with  the  commission 
of  certain  acts,  therein  specifically  mentioned. 


Digitized  by 


Google 


Del.) 


STATE  ▼.  TYRE. 


203 


In  violation  of  chapter  393,  volume  20,  page 
375,  Laws  of  Delaware,  commonly  known 
as  the  "primary  election  law,"  In  New  Castle 
county.  Section  16  of  said  act  reads:  "Every 
inspector  of  any  primary  election,  poll  clerk, 
or  other  officer  or  person  having  the  custody 
of  any  voting  book  of  qualified  voters  for 
primary  elections,  oath,  return  of  votes,  cer- 
tificate, poll  list,  or  any  paper,  document,  or 
evidence  of  any  description  In  this  act  di- 
rected to  be  made,  filed  or  preserved,  who  is 
guilty  of  stealing,  willfully  destroying,  mu- 
tilating, defacing,  falsifying  or  fraudulently 
removing  or  secreting  the  whole  or  any  part 
thereof,  or  who  shall  fraudulently  make  any 
entry,  erasure  or  alteration  therein,  except 
as  allowed  and  directed  by  the  provisions  of 
this  act,  or  who  permits  any  other  person  to 
do  so,  shall,  upon  conviction  thereof,  be  ad- 
judged guilty  of  a  misdemeanor,"  etc  Sec- 
tion 17  of  said  act  reads:  "Every  person 
not  an  officer,  such  as  is  mentioned  in  the 
last  preceding  section,  who  Is  guilty  of 
any  of  the  acts  specified  in  said  section,  or 
who  advises,  procures  or  abets  the  commis- 
sion of  the  same,  or  any  of  them,  shall,  upon 
conviction  thereof,  he  adjudged  guilty  of  a 
misdemeanor,"  etc.  In  the  reading  of  said 
sections  you  doubtless  observed  that  section 
16  Is  directed  against  any  officer  of  any  pri- 
mary election  who  may  be  guilty  of  any  of 
the  acts  specified  therein,  and  that  section  17 
Is  directed  against  any  person,  not  an  officer 
of  any  such  primary  election,  who  may  be 
guilty  of  any  of  the  acts  specified  in  said 
section  16. 

The  indictment  contains  seven  counts.  The 
substantial  difference  between  them  is  In  the 
description  or  character  of  the  offense  with 
which  the  defendant  Is  charged.  The  first 
count  charges  substantially  that  the  defend- 
ant did  unlawfully  and  willfully  destroy  50 
ballots  that  had  been  taken  at  a  certain 
primary  election  of  the  Republican  party  held 
In  the  third  election  district  of  the  sixth  rep- 
resentative district,  in  Brandywine  hundred, 
this  county,  on  the  24th  day  of  September,  A. 
D.  1904.  The  second  count  charges  that  the 
defendant  did  unlawfully  and  willfully  muti- 
late 50  ballots  that  had  been  taken  at  said 
primary  election  by  crossing  out  the  name 
of  Isaac  C.  Elliott  as  candidate  for  levy  court 
commissioner  for  the  third  levy  court  dis- 
trict In  this  county,  as  the  same  appeared 
upon  said  ballots,  and  leaving  in  the  place 
or  stead  thereof  the  name  of  a  candidate  oth- 
er than  the  said  Elliott  as  having  received 
the  votes  for  said  levy  court  commissioner. 
The  third  count  is  like  the  second,  except 
it  charges  that  the  defendant  did  unlawfully 
and  willfully  deface  50  ballots  that  had  been 
taken  at  said  primary  election  by  crossing  out 
the  name  of  said  Isaac  C.  Elliott,  etc.  The 
fourth  count  is  also  like  the  second,  except 
It  charges  that  the  defendant  did  unlawfully 
and  willfully  falsify  50  ballots  that  had  been 
taken  at  said  primary  election  by  crossing 
out  the  name  of  Isaac  C.  Elliott,  etc.    The 


fifth  count  charges  that  the  defendant  did 
unlawfully,  willfully,  and  fraudulently  re- 
move 50  ballots  that  had  been  taken  at  said 
primary  election  from  the  ballot  box,  which 
had  been  placed  in  said  box  as  directed  by 
said  act  of  assembly.  The  sixth  count 
charges  that  the  defendant  did  unlawfully, 
willfully,  and  fraudulently  secrete  50  ballots 
that  had  been  taken  at  said  primary  election. 
The  seventh  count  charges  that  the  defendant 
did  unlawfully  and  fraudulently  make  altera- 
tions In  50  ballots  that  had  been  taken  at 
said  primary  election  by  crossing  out  the 
name  of  Isaac  C.  Elliott,  etc. 

The  defendant  Is  not  charged  in  any  of  the 
several  counts  as  an  officer  of  the  said  prima- 
ry election,  but  in  each  of  the  counts  it  is 
expressly  averred  that  the  defendant  was 
not  an  officer  of  the  said  primary  election. 
It  is  admitted  that  the  said  primary  election 
of  the  Republican  party  was  held  at  the  time 
and  place  as  alleged  In  the  indictment. 

The  indictment  was  found  at  the  May  term 
of  this  court,  A.  D.  1906;  and  it  is  alleged 
therein  that  the  offense  charged  was  com- 
mitted on  the  24th  day  of  September  A.  D. 
1904.  That  particular  date  Is  not  material 
Satisfactory  proof  that  the  offense  was  com- 
mitted on  some  other  day  within  two  years 
before  the  finding  of  the  Indictment  is  suffi- 
cient to  sustain  the  indictment 

Although  the  several  counts  In  the  indict- 
ment charge  separate  and  distinct  offenses, 
yet  satisfactory  proof  of  the  commission  of 
any  one  of  them  is  sufficient  to  support  the  in- 
dictment; and  while  the  Indictment  In  each 
of  the  counts  charges  the  unlawful  act  there- 
in described  in  respect  to  50  ballots,  if  you 
are  satisfied  from  the  evidence  that  the  de- 
fendant is  guilty  of  any  such  unlawful  act 
In  respect  to  any  less  or  greater  number  than 
50  It  would  be  your  duty  to  find  a  verdict  of 
guilty. 

Section  29  of  said  act  provides,  among 
other  things,  as  follows:  "The  said  ballots, 
after  having  been  counted,  shall  be  deposited 
In  the  box  furnished  for  that  purpose,  togeth- 
er with  the  other  said  certificates,  tally  sheets 
and  poll  lists.  The  lid  of  said  box  shall  be 
secured  by  tape  crossed  and  sealed  In  sealing 
wax  by  one  of  the  Judges  not  being  the  in- 
spector, and  shall  be  delivered  by  the  Inspect- 
or on  the  first  secular  day  following  such 
primary  election,  to  the  sheriff  of  New  Castle 
county,  who  shall  make  such  disposition  of 
the  same  as  the  regularly  organized  and  con- 
stituted county  committee  or  governing  au- 
thority of  the  political  party,  organization  or 
association  holding  such  primary  election 
may  direct."  We  say  to  you  that  ballots  cast 
at  said  primary  election  were  papers  or  evi- 
dence, within  the  meaning  of  section  16  of 
the  act,  and  required  to  be  preserved  and  de- 
livered to  the  sheriff  of  New  Castle  county, 
under  section  29  of  the  act.  Any  person 
stealing,  willfully  destroying,  mutilating,  de- 
facing, falsifying,  or  fraudulently  removing 
or  secreting  such  ballots,  or  any  part  of  them, 
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or  who  should  fraudulently  make  any  entry, 
erasure,  or  alteration  In  them,  would  be 
guilty  of  a  misdemeanor  under  the  act. 

It  Is  claimed  by  the  state  that  many  of  the 
ballots — 50  In  number — cast  at  said  primary 
election,  as  alleged,  for  Isaac  O.  Elliott,  a 
candidate  for  the  office  of  levy  court  commis- 
sioner, were  not  read  and  counted  for  El- 
liott, but  were  read  and  counted  for  the  de- 
fendant, »who,  it  is  admitted,  was  a  candi- 
date at  said  primary  election  for  the  same 
office,  and  that  of  the  number  of  ballots  so 
cast  for  Elliott  only  15  were  counted  for  him. 
It  is  further,  claimed  that,  shortly  after  the 
election  officers  had  counted  the  ballots  cast 
at  Bald  primary  election,  the  ballots,  a  tally 
sheet,  and  a  certificate  of  the  election  were 
deposited  In  the  ballot  box,  which  was  secur- 
ed by  tape  and  seal,  and  that  Matlack,  the 
Inspector,  taking  the  ballot  box  and  Its  con- 
tents with  him,  went  with  and  to  the  home  of 
the  defendant,  where  he  left  the  box  and 
contents  until  the  morning  of  September  26th 
following,  when  the  defendant  In  person  de- 
livered the  box  and  its  contents  to  the  then 
sheriff  of  New  Castle  county.  And  the  state 
charges  the  defendant  with  willfully  and 
fraudulently  committing  the  several  acts 
averred  In  the  indictment,  after  Matlack  had 
delivered  the  ballot  box  and  contents  to  him, 
and  before  he  delivered  the  box  to  the  sher- 
iff. The  defendant  denies  that  Matlack  ac- 
companied him  to  his  home,  or  that  he  left 
the  ballot  box  and  contents  with  him  or  at 
his  home  on  the  night  of  the  election,  as 
It  Is  claimed;  but  he  does  admit  that  he  de- 
livered the  .box  to  the  then  sheriff  of  New 
Castle  county  on  the  morning  of  September 
26th,  at  the  request  of  Matlack,  who,  the  de- 
fendant says,  brought  the  box  to  his  home 
early  on  said  morning  of  September  26th, 
and  the  defendant  denies  that  he  did  commit 
any  of  the  acts  with  which  he  Is  charged.  It 
is  admitted  that  a  fraud  was  committed  In 
counting  the  ballots  cast  at '  said  primary 
election;  and  the  claim,  on  the  part  of  the 
state,  Is  that,  after  the  fraudulent  count  of 
the  ballots  cast  at  said  primary  election,  and 
after  the  ballots  so  cast,  together  with  the 
certificate  of  election  and  tally  list,  had  been 
placed  in  the  ballot  box  and  taken  Into  cus- 
tody by  the  inspector,  there  was  a  change 
made  In  said  ballots,  and  the  questions  be- 
fore you  are:  Was  such  a  change  made? 
and,  if  so,  did  the  defendant  either  make  or 
procure  the  same  to  be  made? 

You  have  given  close  and  patient  atten- 
tion to  the  evidence  produced  In  this  case. 
You  are  the.  exclusive  judges  of  the  credibil- 
ity of  the,  witnesses  and  of  the  weight  and 
value  of  their  testimony,  and  the  question 
for  you  to  determine  is  whether  any  one  or 
all  of  the  several  offenses  charged  against 
the  defendant  were  committed  by  him.  If 
at  the  time  of  the  counting  of  the  votes  at 
the  close  of  the  polls  the  inspector  willfully 
read  the  name  of  a  candidate  other  than 
the  one  voted  for,  that  constituted  a  viola- 


tion of  said  act  by  him.  And  If  you  find 
from  the  evidence  that  there  was  such  false 
reading  of  any  of  the  ballots  cast  at  said 
primary  election,  and  that  tally  lists  and 
certificates  were  made  In  accordance  with 
such  false  reading,  and  that  subsequently 
before  the  box  was  delivered  to  the  sheriff, 
the  ballots  were  changed,  it  will  be  for  you 
to  determine  who  It  was  that  made  such 
a  change  in  the  ballots  so  cast.  If  you  find 
that  the  defendant,  subsequently  to  the 
count  of  the  ballots  at  said  primary  elec- 
tion, took  ballots  out  of  the  ballot  box,  or 
If  you  find  that  he  aided,  abetted,  or  pro- 
cured ballots  to  be  taken  out  of  the  box,  and 
that  he  either  himself  placed  or  caused  other 
ballots  not  voted  to  be  placed  therein,  or  If 
he  willfully  and  fraudulently  did  or  pro- 
cured another  to  do  any  of  the  acts  com- 
plained of,  for  the  purpose  of  making  the 
ballots  In  the  box  correspond  with  the  count 
as  shown  by  the  tally  lists  and  certificates, 
In  order  to  change  the  result  of  the  said 
primary  election,  it  was  a  gross  violation  of 
the  law,  and  It  would  be  your  duty  to  find 
a  verdict  of  guilty.  Any  unlawful  and  will- 
ful changing  or  destruction  of  the  ballots 
as  charged. in  the  indictment  would  consti- 
tute an  offense  under  the  statute;  the  pur- 
pose of  the  act  being  to  prevent  any  such 
fnlse  and  fraudulent  acts.  The  offense  com- 
plained of  Is  one  of  a  most  serious  character; 
for,  If  such  an  offense  be  committed,  It 
strikes  a  deadly  blow  at  the  very  foundation 
of  popular  government  In  determining  the 
question  of  the  innocence  or  guilt  of  the  de- 
fendant you  are,  therefore,  called  upon  to 
discharge  a  grave  public  duty.  You  may 
reasonably  hope  to  meet  the  full  measure 
of  responsibility  resting  upon  you  at  this 
time  by  laying  aside  personal  sympathy  on 
the  one  band  or  prejudice  on  the  other,  and 
honestly  and  fearlessly  decide  this  case  on 
its  merits  as  it  has  been  presented  to  you 
by  the  evidence  adduced  from  the  witness 
stand.  And  you  should  not  permit  any  con- 
siderations whatever  not  deducible  from  the 
evidence  to  control  you  or  your  conclusion 
in  this  case.  In  weighing  the  evidence  In 
all  its  aspects,  you  should  take  into  consid- 
eration any  bias  or  personal  interest  which 
the  respective  witnesses  may  have  shown  or 
have  In  the  result  of  your  finding  In  this 
case. 

In  civil  cases  a  preponderance  of  evidence 
Is  sufficient  to  warrant  a  verdict  for  the 
party  in  whose  favor  it  exists;  but  In  crimi- 
nal prosecutions  it  is  necessary,  to  warrant 
a  conviction,  that  the  jury  should  be  satis- 
fied of  the  guilt,  of  the  accused  beyond  a  rea- 
sonable doubt.  Where  there  is  conflict  of 
testimony,  as  In  this  case,  you  should  en- 
deavor to  reconcile  and  harmonize  It,  if 
you  can.  If  you  cannot  do  this,  you  must 
determine  for  yourselves  what  portion  of 
the  conflicting  testimony  you  deem  most 
worthy  of  belief,  taking  into  consideration 
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all  the  facts  adduced  and  the  circumstances 
surrounding  the  respective  witnesses,  their 
means  of  information  and  opportunity  of 
knowing  the  facts  of  which  they  have  tes- 
tified, and  the  manner  in  which  they  gave 
their  testimony. 

Circumstantial  evidence  is  receivable  in 
both  civil  and  criminal  cases.  In  criminal 
cases  the  necessity  of  admitting  it  is  much 
more  manifest  than  in  civil  cases.  Crime 
is  usually  committed  under  cover,  and  it 
generally  seeks  secrecy.  The  possibility  of 
proving  an  offense  charged  by  direct  or  posi- 
tive evidence  la  often  difficult  Circumstan- 
tial evidence  Is  where,  some  facta  being 
proved,  another  fact  follows  as  a  natural 
or  very  probable  conclusion  from  the  facts 
actually  proved,  so  as  readily  to  gain  the 
assent  of  the  mind  from  the  mere  probabili- 
ty of  its  having  actually  occurred.  It  Is 
the  inference  of  a  fact  from  other  facts 
proved,  and  the  fact  thus  inferred  and  as- 
sented to  by  the  mind  Is  said  to  be  presum- 
ed; that  is  to  say,  it  is  taken  for  granted, 
until  the  contrary  is  proved.  And  this  is 
what  is  called  circumstantial  evidence;  and 
it  is  adopted  the  more  readily  in  proportion 
to  the  difficulty  of  proving  the  fact  by  di- 
rect evidence.  Such  evidence,  in  order  to 
warrant  a  conviction,  must  be  sufficient  to 
satisfy  you  beyond  a  reasonable  doubt  The 
rule  is  that,  where  the  evidence  is  solely 
circumstantial,  the  jury  must  be  fully  satis- 
fied, not  only  that  the  circumstances  are  con- 
sistent with  the  accused  having  committed 
the  act  or  acts  charged  as  constituting  the 
crime,  but  they  must  also  be  fully  satisfied 
that  the  facts  shown  by  such  evidence  are 
such  as  to  be  inconsistent  with  any  other 
rational  conclusion  than  that  the  accused 
was  the  rational  party  who  committed  the 
act  complained  of.  The  facts  established 
by  such  evidence  must  be  such  as  to  exclude 
any  other  reasonable  hypothesis  or  conclu- 
sion. 

The  degree  of  credit  which  ought  to  be 
given  to  the  testimony  of  a  witness  who  has 
perjured  himself  in  a  former  trial  Is  a  mat- 
ter exclusively  within  the  province  of  the 
jury.  Great  caution  in  weighing  such  tes- 
timony is  dictated  by  prudence  and  good  rea- 
son, and  it  is  the  practice  not  to  convict  a 
person  upon  the  sole  and  uncorroborated 
testimony  of  a  witness  who  has  perjured 
himself  In  a  former  trial.  But  the  jury  may 
act  upon  the  evidence  of  such  a  witness,  if 
they  are  satisfied  that  it  Is  true,  without 
any  confirmation  of  his  statement;  and  In 
such  a  case  it  would  be  their  duty  to. do  so. 

The  good  character  of  an  accused,  when 
proved,  is  to  be  taken  in  connection  with 
all  the  other  evidence  in  the  case;  and  it  is 
to  be  given  just  such  weight  as  in  the  judg- 
ment of  the  jury  it  is  entitled  to. 

If  after  carefully  and  conscientiously  con- 
sidering and  weighing  all  the  evidence  in 
this  case,  you  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  that 


doubt  must  inure  to  his  benefit,  and  your 
verdict  should  be  "not  guilty."  But  such  a 
doubt  must  not  be  a  mere  fanciful,  vague, 
or  speculative  doubt,  but  a  reasonable,  sub- 
stantial doubt,  arising  out  of  the  evidence 
and  remaining  in  your  minds  after  a  care- 
ful consideration  of  all  the  evidence,  and 
such  a  doubt  as  reasonable,  fair-minded, 
honest,  and  conscientious  men,  would  enter- 
tain under  all  the  facts  and  circumstances 
of  the  case. 

If  you  are  satisfied  from  the  evidence 
that  the  fraudulent  changes  in  the*  ballots, 
charged  in  the  indictment,  or  any  of  them, 
were  made  while  the  box  containing  the 
ballots  was  in  the  custody  or  control  of  the 
defendant,  it  is  incumbent  upon  him  to  ex- 
plain and  account  to  your  satisfaction  for 
such  changes  in  said  ballots ;  and  If  you  are 
satisfied  from  the  evidence  that  the  fraudu- 
lent changes  in  the  ballots  charged  in  the 
indictment,  or  any  of  them,  were  made  by 
the  defendant,  or  that  he  aided,  abetted,  or 
procured  the  same  to  be  made,  your  verdict 
should  be  guilty. 

Now,  gentlemen,  we  commit  this  case  to 
you,  and  after  you  shall  have  carefully  and 
conscientiously  considered  the  evidence  pro- 
duced before  you,  which  alone  should  control 
you  in  your  deliberations,  return  such  a 
verdict  as  to  you  the  evidence  seems  to  war- 
rant 

Verdict:    Not  guilty. 


(118  Pa.  MD 

BEST  v.  WILLIAMSPORT  STAPLE  CO. 

(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

Master  and  Sebvant—  Injury  to  Servant— 
Contributory  Negligence. 

An  employer  is  not  liable  for  Injuries  to  a 
man  23  years  of  age,  working  in  a  harness  fac- 
tory at  a  machine  for  pressing  leather,  where 
he  attempts  to  clean  the  rolls  while  they  are  in 
motion,  and  is  injured  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  Si  749,  750.] 

Appeal  from  Court  of  Common  Pleas, 
Lycoming  County. 

Action  by  Charles  W.  E.  Best  against  the 
Wllllamsport  Staple  Company.  From  an  or- 
der refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.    Affirmed. 

The  following  is  the  opinion  of  Hart,  P. 
X,  in.  the  court  below: 

"The  plaintiff  was"  employed  by  the  defend- 
ant to  operate  a  machine  for  the  pressing  of 
pieces  of  leather.  The  machine  was  of  sim- 
ple construction,  consisting  of  two  metal  roils 
revolving  toward  each  other  in  open  view; 
the  motion  being  imparted  by  belt,  pulley, 
and  cog  gearing  operated  from  a  line  shaft, 
and  a  loose  pulley  being  also  provided  to  stop 
the  machine  by  a  shifting  belt  moved  from 
operating  pulley  to  the  loose  pulley.  The 
machine  was  also  provided  with  a  foot 
treadle,  by  which  the  space  between  the.  rolls 
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was  so  regulated  that  they  could  be  made 
to  revolve  quite  close  together,  or  could  be 
separated  as  much  as  an  Inch.  At  the  time 
of  the  Injuries  complained  of  the  foot  trea- 
dle was  fastened  to  the  floor  and  the  belt 
was  made  to  shift  onto  the  loose  pulley 
by  the  use  of  a  stick,  or  a  piece  of  leather, 
or  other  substance  held  In  the  hand  of  the 
operator,  or  by  his  hand  alone  being  placed 
against  the  beft,  and  in  that  way  the  machine 
put  out  of  gear  and  the  motion  of  the  rollers 
stopped.  The  leather  was  fed  into  the  rollers 
from  a  horizontal  table  by  the  hands  of  the 
operator. 

"Charles  W.  E.  Best,  the  plaintiff,  had  been 
in  the  employ  of  the  defendant  for  some  three 
weeks  on  this  machine,  was  23  years  of  age, 
and  a  person  of  ordinary  intelligence.  When 
he  began  his  employment  he  was  instructed 
by  the  foreman  how  to  operate  the  machine, 
but  was  not  instructed  how  to  clean  the 
rolls.  During  this  employment  he  frequently 
stopped  the  motion  of  the  machine  by  shifting 
the  belt  to  the  loose  pulley,  at  times  by  using 
bis  band,  or  by  using  a  stick  or  a  piece  of 
leather,  as  most  convenient.  The  plaintiff, 
on  the  day  of  the  injuries  complained  of, 
was  directed  by  the  foreman  to  clean  the 
rolls  so  that  russet  leather  might  be  rolled 
without  soiling.  The  plaintiff  proceeded  to 
clean  the  rolls  from  the  front  by  the  use 
of  waste  without  stopping  the  motion  of  the 
machine.  The  waste  caught  in  the  rolls,  was 
pulled  in  between  them,  and  with  it  the  right 
band  of  the  plaintiff,  whereby  his  hand  was 
crushed  and  injured.  He  was  released  by  the 
foreman,  who  was  near  by,  stopping  the  ma- 
chine." 

The  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  STEWART, 
JJ. 

H.  T.  Ames,  for  appellant  Clarence  E. 
Sprout  and  John  E.  Cupp,  for  appellee. 

PER  CURIAM.  Whether  the  absence  of  a 
guard  was  negligence  In  the  defendant,  or 
whether  it  was  the  proximate  cause  of  the 
Injury,  need  not  be  discussed.  The  plaintiff's 
action  in  attempting  to  clean  the  rolls  while 
•they  were  In  motion  was  an  unnecessary 
and  voluntary  exposure  to  manifest  danger, 
for  the  consequences  of  which  his  own  negli- 
gence Is  alone  responsible. 

Judgment  is  affirmed. 


(218  Pa.  214) 
CROTHERS  v.  PHILADELPHIA  ELEC- 
TRIC CO. 
(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

TSIAI/— DlKECTING   Vebdict. 

In  an  action  to  recover  for  injuries  receiv- 
ed through  the  negligence  of  plaintiffs  employ- 
er, where  the  evidence  is  conflicting,  it  is  re- 
versible error  to  direct  a  verdict  for  plaintiff. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  342,  343.] 


Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  William  T.  Crothers  against  the 
Philadelphia  Electric  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

R.  Stuart  Smith  and  Charles  E  Morgan, 
for  appellant  William  H.  Wilson,  Joseph  P. 
Rogers,  and  Francis  M.  McAdams,  for  ap- 
pellee. 

FELL,  J.  It  appeared  from  the  plaintiff's 
testimony  that  he  had  been  employed  by  the 
defendant  as  a  cable  splicer  or  electric  plumb- 
er. He  was  taken  from  this  work,  which  was 
done  mainly  In  underground  conduits,  and  di- 
rected to  assist  in  the  removal  of  an  Iron 
pole,  which  bad  rusted  near  the  base  and  be- 
come unfit  for  use.  This  was  work  with 
which  he  was  not  familiar.  The  pole  had 
been  inspected  and  condemned  as  unsafe, 
but  of  this  fact  he  had  no  knowledge.  The 
defects  were  not  apparent,  nor  discernible, 
except  by  inspection.  He  supposed  the  pole 
was  safe  as  it  appeared  to  be,  and  from  in- 
formation received  from  the  foreman  believ- 
ed that  it  was  to  be  replaced  by  one  of  a  dif- 
ferent kind.  While  he  was  at  the  top  of  the 
pole,  assisting  in  the  removal  of  a  mast  arm, 
the  pole  broke  a  few  Inches  from  the  ground, 
because  it  was  too  weak  to  sustain  the  extra 
weight.  This  testimony,  although  flatly  con- 
tradicted, made  out  a  case  that  entitled  the 
plaintiff  to  go  to  the  jury,  since  it  tended  to 
show  that  there  was  a  special  risk  in  the 
work,  which  was  not  patent,  and  was  not 
known  to  him,  but  was  known  to  his  employ- 
er.   Of  this  he  should  have  been  warned. 

The  error  at  the  trial  which  calls  for  a  re- 
versal of  the  judgment  was  in  the  answer  to 
the  plaintiff's  fourth  point :  "If  you  find  that 
the  work  in  which  the  said  plaintiff  was 
engaged  at  the  time  of  the  accident  was  not 
the  usual  and  customary  work  which  he  had 
been  engaged  by  the  defendant  company,  to 
perform,  and  that  the  plaintiff  was  inex- 
perienced in  that  line  of  work,  then  the  de- 
fendant company  owed  to  the  plaintiff  a  high- 
er degree  of  care,  and  should  have  used  every 
reasonable  means  for  protecting  him  from  in- 
jury, and  their  failure  so  to  do  renders  them 
liable  for  the  injuries  suffered  by  the  said 
plaintiff,  and  your  verdict  should  be  for  the 
plaintiff."  The  affirmance  of  this  point  with- 
drew from  the  consideration  of  the  jury  the 
testimony  of  the  defense,  which,  if  believed, 
would  have  prevented  a  recovery.  The  last 
clause  of  the  sentence,  "and  their  failure  so 
to  do  renders  them  liable  for  the  Injuries 
suffered  by  the  said  plaintiff,  and  your  ver- 
dict must  be  for  the  plaintiff,"  Is  a  declara- 
tion that  the  defendant  had  failed  In  the  per- 
formance of  its  duties,  and  the  affirmance 
was  In  effect  a  peremptory  instruction  to  find 
for  the  plaintiff. 
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The  first  assignment  of  error  Is  sustained, 
and  the  judgment  Is  reversed,  with  a  venire 
facias  de  novo. 

(218  Pa.  a«) 

DANNENHOWER  v.  WESTERN  UNION 
TELEGRAPH  00.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

1.  Electricity— Negligence— Evidence. 

In  an  action  against  a  telegraph  company 
for  the  death  of  a  trimmer  in  the  employ  of  an 
electric  light  company,  killed  by  an  unused  tel- 
egraph wire  which  fell  across  an  electric  light 
feed  wire,  evidence  held  to  sustain  judgment  for 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Electricity,  8  1L] 

2.  Negligence— Proximate  Cause. 

A  negligent  act  may  be  the  proximate  cause 
of  an  injury,  though  not  the  sole  cause,  where 
the  intervening  act  is  set  in  motion  or  induced 
by  the  negligent  act,  and  the  consequence  is  one 
that  should  have  been  foreseen. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  f  76.] 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Action  by  William  Dannenhower,  by  his 
next  friend,  Ambrose  Hlggins,  against  the 
Western  Telegraph  Company  and  the  Phila- 
delphia Local  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELK1N,  and  STEWART,  J  J. 

H.  B.  GUI,  John  R  Read,  Silas  W.  Pettlt, 
and  Louis  B.  Bunk,  for  appellants.  Francis 
Fisher  Kane,  Warren  O.  Graham,  John  J. 
Green,  and  Beck  &  Robinson,  for  appellee. 

FELL,  J.  An  unused  telegraph  wire,  which 
It  was  alleged  belonged  to  the  defendant  or 
was  under  its  control,  fell  across  an  electric 
light  feed  wire  of  the  Northern  Electric  Light 
Company.  The  telegraph  wire  had  been  con- 
nected with  a  call  box  which  bad  been  re- 
moved some  months  before  the  accident.  The 
wire  had  fallen  three  or  four  weeks  before. 
One  end  of  it  extended  down  so  near  the 
pavement  that  children  reached  and  played 
with  it  The  other  end  was  wrapped  around 
an  iron  pole.  The  deceased  was  a  trimmer 
in  the  employ  of  the  electric  light  company, 
and  was  killed  by  an  electric  shock  while 
engaged  In  placing  carbons  in  a  lamp  at- 
tached to  the  pole.  A  reversal  of  the  judg- 
ment for  the  plaintiff  is  asked  on  the  grounds 
(1)  that  there  was  no  sufficient  evidence  that 
the  telegraph  wire  belonged  to  the  defend- 
ant or  was  under  Its  control;  (2)  that  the 
falling  of  the  wire  was  not  the  proximate 
cause  of  the  accident;  (3)  that  the  presence 
of  the  wire  and  the  danger  because  of  Its 
contact  with  the  electric  light  wire  must  have 
been  known  to  the  deceased  as  he  ascended 
the  pole. 

That  the  wire  was  controlled  by  the  defend- 


ant was  not  questioned  at  the  trial,  and, 
while  there  was  no  direct  proof  of  its  owner- 
ship, there  was  proof  that  It  had  been  con- 
nected with  a  Western  Union  call  box,  and 
the  defendant  put  in  evidence  a  blue  print, 
made  the  day  after  the  accident  on  which 
the  wire  was  marked  "W.  U.  Telegraph 
Wire."  This  by  way  of  admission  supplied 
any  defect  in  the  formal  proof  of  ownership. 
There  was  evidence  that  children  had  been 
pulling  on  the  loose  end  of  the  telegraph 
wire,  and  that  the  electric  light  wire  on 
which  it  rested  had  sagged,  and  there  were 
burned  marks  on  the  frame  of  the  lamp. 
Sparks  had  been  emitted  by  the  telegraph 
wire  two  weeks  before  the  accident  Two 
theories  of  the  cause  of  the  accident  were 
advanced  at  the  trial.  That  of  the  plaintiff 
was  that  the  deceased  came  in  contact  with 
the  telegraph  wire,  which  had  been  charged 
by  Its  contact  with  the  electric  light  wire; 
that  of  the  defendant  that  be  came  in  contact 
with  the  frame  of  the  lamp,  which  was  charg- 
ed from  the  electric  wire  which  had  been 
pulled  down  and  brought  in  contact  with  it 
If  the  latter  theory  were  correct  it  would 
not  follow  that  the  defendant  was  relieved  of 
responsibility,  because  it  was  its  wire  that 
either  caused  the  sagging  of  the  electric 
light  wire  by  dragging  it  down  or  was  the 
means  by  which  children  drew  it  down.  The 
latter  was  a  consequence  to  be  foreseen  and 
guarded  against  and  It  did  not  break  the 
causal  connection  between  the  defendant's 
negligence  and  the  Injury.  A  negligent  act 
may  be  the  proximate  cause  of  an  Injury, 
although  not  the  sole  nor  immediate  cause, 
where  the  Intervening  act  Is  set  in  motion  or 
induced  by  the  negligent  act  and  the  conse- 
quence Is  one  that  should  have  been  fore- 
seen. In  Marsh  v.  Giles,  211  Pa.  17,  60  Atl. 
315,  relied  on  by  the  appellant  the  Injury 
to  the  plaintiff  was  caused  by  the  unrelated 
act  of  a  third  party,  and  was  not  a  probable 
consequence  of  the  defendant's  wrongful  act 

The  questions  of  proximate  cause  under 
the  conflicting  testimony,  and  of  contributory 
negligence  were  properly  submitted.  As  to 
the  latter,  there  was  no  evidence  that  the 
deceased  had  not  taken  reasonable  care  to 
avoid  every  danger,  knowledge  of  which  could 
be  Imputed  to  him. 

The  judgment  is  affirmed. 


(218  Pa.  W) 
THOMAS  et  ux.  ▼.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

Cabbtebb— Injubt.  to  Passenqeb. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  sustained  while  alight- 
ing from  a  car,  evidence  held  sufficient  to  take 
the  case  to  the  jury. 

Action  by  John  Thomas  and  Mary  Ann 
Thomas  against  the  Philadelphia  Rapid 
Transit  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 


Digitized  by 


Google 


208 


67  ATLANTIC  REPORTER. 


(Pa. 


Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Thomas  Learning  and  Stevens  Heckscher, 
for  appellant  William  A  Carr,  W.  Horace 
Hepburn,  and  Sidney  L.  Krauss,  for  appel- 
lees. 

FELL,  3.  One  of  the  plaintiffs,  Mary  Ann 
Thomas,  was  a  passenger  on  a  car  of  the  de- 
fendant going  south  on  Tenth  street.  Willow 
street  crosses  Tenth  street  at  right  angles, 
and  it  Is  occupied  almost  entirely  by  the 
tracks  of  a  steam  railroad  It  was  the  cus- 
tom to  stop  all  cars  on  the  north  side  of  this 
street,  In  order  that  the  conductor  might  go 
forward  to  the  crossing  and  look  for  cars 
on  the  tracks  of  the  steam  railroad;  and  It 
was  also  the  custom  for  passengers  to  get 
off  the  cars  on  the  north  side  of  the  street. 
The  testimony  of  a  witness  who  lived  at  the 
corner  of  these  streets  was:  "There  is  always 
some  one  getting  off  there  on  every  car  that 
stops  there."  Before  the  car  reached  Willow 
street,  the  plaintiff  signaled  the  conductor  to 
stop.  He  rang  the  bell,  jumped  off  the  car 
while  it  was  In  motion,  and  ran  forward  to 
the  crossing.  The  car  came  to  a  full  stop, 
two  passengers  got  off,  and  the  plaintiff  was 
in  the  act  of  doing  so,  when  the  car  started 
and  she  was  thrown  and  Injured. 

The  only  question  raised  by  the  appeal  is 
whether  judgment  should  have  been  entered 
for  the  defendant  non  obstante  veredicto. 
The  Instruction  under  which  the  case  was 
submitted  was  that  a  passenger  on  a  street 
railway  car  1b  entitled  to  a  reasonable  oppor- 
tunity to  alight  when  the  car  stops  for  the 
purpose  of  letting  off  passengers;  but  that 
when  it  stops  for  some  other  purpose,  and  a 
passenger  is  not  invited  to  alight,  he  assumes 
the  risk  in  attempting  to  do  so.  The  question 
submitted  was  whether,  under  the  circum- 
stances, the  plaintiff  might  reasonably  as- 
sume that  the  stop  was  Intended  to  give  pas- 
sengers an  opportunity  to  alight.  This  In- 
struction was  correct  under  the  facts  of  the 
case,  and  the  question  submitted  was  the 
crucial  one.  The  plaintiff  knew  the  locality, 
and  knew  that  the  conductor  had  gone  for- 
ward to  look  at  the  crossing,  as  It  was  his 
duty  to  do,  and  that  he  would  signal  the  mo- 
torman  to  come  on.  She  knew  he  was  not 
In  a  position  where  he  could  observe  the 
movements  of  passengers  in  the  car,  and 
that  the  attention  of  the  motorman  would  be 
fixed  on  him.  Their  paramount  duty  was  to 
guard  against  a  collision  at  the  crossing,  and. 
If  the  stop  had  been  merely  for  the  purpose 
of  allowing  the  conductor  time  to  reach  and 
observe  the  tracks  of  the  steam  railroad,  a 
passenger  would  have  assumed  the  risk  of 
alighting.  But  the  car  was  stopped  at  the 
plaintiff's  request,  or  apparently  it  was.  She 
testified  that,  when  she  beckoned  to  the  con- 
ductor to  let  her  off,  he  pulled  the  bell  strap 
and  jumped  off,  and  that  she  supposed  the 
stop  had  been  made  to  let  her  off.    She  could 


not,  under  the  circumstances,  be  adjudged 
negligent  in  attempting  to  alight,  and  she  was 
entitled  to  a  reasonable  opportunity  to  do  so. 
The  case  was,  therefore,  for  the  jury. 
The  judgment  is  affirmed. 


(218  Pa,  210) 
RANDALL  v.  DUNLAP. 

(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

Wiixs— Unbobn  Children— Provisions. 

Under  Act  April  8,  1833  (P.  L.  18S2-S3, 
p.  249),  providing  that  a  testator  shall  make 
provision  for  his  unborn  child  in  his  will,  any 
provision  is  sufficient  which  shows  that  testa- 
tor had  the  child  in  mind;  and,  where  testator 
in  his  will  declared  that  "aifter-bom  children  are 
herein  provided  for,"  the  provision  was  suffi- 
cient. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Samuel  J.  Randall,  In  his  own 
right  and  as  executor  of  Ethel  Allen  Randall, 
against  William  Dunlap.  From  an  order 
making  absolute  rule  for  judgment  for  want 
of  a  sufficient  defense,  defendant  appeals. 
Affirmed. 

The  defendant  objected  to  take  a  deed  on 
the  ground  that  Mrs.  Ethel  Randall  had  not 
made  provision  for  an  after-born  child.  The 
plaintiff  relied  upon  the  last  clause  of  Mrs. 
Allen's  will,  which  was  as  follows:  "Lastly. 
I  declare  this  to  be  and  contain  my  last 
will  and  testament,  and  that  after-born  chil- 
dren are  herein  provided  for."  In  another 
clause,  which  is  part  of  the  first  Item  of  her 
will,  the  testatrix  provided  as  follows:  "If 
my  husband  shall  not  survive  me,  I  direct 
that  the  said  two-thirds  of  the  principal  of 
my  estate  (which  had  been  previously  de- 
vised to  him  absolutely)  shall  be  divided  in 
equal  shares  absolutely  amongst  my  chil- 
dren surviving  me;  the  issue  of  deceased 
children,  however,  representing  their  par- 
ent's share  only." 

The  act  of  April  8,  1833  (P.  L.  1832-38, 
p.  251,  §  15),  Is  as  follows:  "When  any  per- 
son shall  make  bis  last  will  and  testament, 
and  afterwards  shall  marry  or  have  a  child 
or  children  not'  provided  for  in  such  will, 
and  die  leaving  a  widow  and  child  or  chil- 
dren, although  such  child  or  children  be 
born  after  the  death  of  their  father,  every 
such  person,  so  far  as  shall  regard  the 
widow  or  child,  or  children  after  born,  shall 
be  deemed  and  construed  to  die  intestate; 
and  such  widow,  child  or  children  shall  be 
entitled  to  such  purparts,  shares  and  divi- 
dends of  the  estate,  real  and  personal,  of 
the  deceased  as  If  he  had  actually  died  with- 
out any  will." 

The  court  made  absolute  rule  for  Judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 
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Walter  E.  Rex,  for  appellant.  F.  S.  Mc- 
Ilhenny  and  Horace  Haverstick,  for  ap- 
pellee. 

PER  CURIAM.  This  case  is  ruled  by 
Newlin's  Estate,  200  Pa.  456,  58  Atl.  846. 
68  L.  R.  A.  464.  It  was  there  distinctly  and 
definitely  decided  that  the  only  requirement 
of  the  act  of  April  8,  1883  (P.  I*.  1832-33,  p. 
249),  In  this  respect  Is  that  the  testator  shall 
make  such  provision  as  he  deems  proper 
for  the  unborn  child,  and  shall  do  It  In 
such  way  as  to  show  that  he  intended  it  for 
a  provision.  All  that  the  statute  requires 
is  that  the  testator  "shall  have  the  child  In 
mind  and  shall  make  clear  his  intention  that 
the  will  shall  apply  to  It  Any  provision 
which  does  that  Is  sufficient,  and  the  in- 
quiry whether  large  or  small,  equal  or  un- 
equal, vested  or  contingent,  present  or  fu- 
ture, Is  irrelevant  and  outside  the  jurisdic- 
tion of  the  courts,  except  so  far  as  it  tends 
to  throw  light  on  the  question  of  Intention." 
In  the  present  case  the  testatrix  prevented 
all  doubt  as  to  her  intention  by  the  express 
declaration  in  her  will  that  "after-born  chil- 
dren are  herein  provided  for." 

Judgment  affirmed. 


<m  Pa.  tut 

IiOVERING  v.  MILLER  et  at 
(Supreme  Court  of  Pennsylvania.    May  13, 1007.) 

Evidence— Parol  Evidence— Wbitten  Con- 
tract. 

A  theatrical  contract  provided  for  an  en- 
gagement for  the  "regular  season."  The  mean- 
ing of  such  words  was  not  disclosed  by  the  con- 
tract. Held,  that  parol  evidence  was  admissi- 
ble to  show  the  common  understanding  of  the 
term  in  the  theatrical  business, 

[Ed.  Note.— For  cages  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  (  2104.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Daisy  Loverlng  against  William 
W.  Miller  and  Israel  Kaufman.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

The  contract  in  question  was  as  follows: 
"Miller  &  Kaufman,  managers,  hereby  engage 
Daisy  Loverlng,  actor,  to  play  'Chuff,'  In  'His 

Sister's   Shame,'    for   weeks,    season 

1903-04,  beginning  on  or  about  September  1, 
1903,  at  a  weekly  salary  of  175.00;  and  the 
said  manager  shall  pay  all  expenses  of  trans- 
portation of  the  person  and  baggage  of  the 
■aid  actor  during  travel.  A  supplementary 
season  of  three  weeks  or  more,  opening  on  or 
about  June  15,  at  Atlantic  City.  During  sup- 
plementary season  said  Daisy  Loverlng  to 
receive  a  salary  of  $50  per  week.  It  is  fur- 
ther agreed  that  during  regular  season,  com- 
mencing on  or  about  September  1,  said  Mil- 
ler &  Kaufman,  managers,  are  to  feature  said 
Daisy  Loverlng  on  all  papers,  dodgers,  pro- 
grammes, and  furnish  all  lithographs  of  said 
Daisy  Loverlng.  In  witness  whereof  we  have 
hereunto  set  our  hands  this  21st  day  of  May, 
1903.  Miller  &  Kaufman.  Daisy  Loverlng." 
67A-14 


Verdict  and  judgment  for  plaintiff  for  $2,- 
651.35.    Defendants  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

Emanuel  Furth,  David  Bortin,  Jerome  J. 
Rothschild,  and  Jacob  Singer,  for  appellants. 
Edward  B.  West,  for  appellee. 

PER  CURIAM.  By  the  contract  In  evi- 
dence appellants  engaged  the  plaintiff  to  play 
a  certain  part  "for  [blank]  weeks,  season 
1903-04,  beginning  on  or  about  September  1, 
1903.  *  *  *  A  supplementary  season  of 
three  weeks  or  more  opening  on  or  about 
June  15,  at  Atlantic  City.  •  *  *  During 
regular  season  commencing  on  or  about  Sep- 
tember 1,  said  Miller  &  Kaufman,  managers, 
are  to  feature  said  Loverlng  on  all  papers," 
etc.  The  contract  Is  plainly  for  a  "regular 
season"  beginning  on  or  about  September  1st, 
the  salary  is  fixed  at  $75  a  week,  and  it  is 
provided  that  In  what  Is  expressly  called  the 
"regular  season,"  commencing  on  or  about 
September  1st,  the  appellants  were  to  "fea- 
ture" the  plaintiff  in  the  papers,  programmes, 
etc.  That  a  regular  season  was  meant  Is  fur- 
ther implied  from  the  clause  as  to  a  "supple- 
mentary season"  opening  in  June  at  a  lesser 
salary.  The  number  of  weeks  comprised  In 
a  regular  season  was,  however,  left  undefined 
in  the  writing,  and  evidence  was,  therefore, 
properly  admitted  to  show  the  common  under- 
standing in  the  theatrical  business  what  that 
term  Included,  and  the  writing,  with  this  evi- 
dence, necessarily  went  to  the  jury  to  find 
the  exact  terms  of  the  contract 

In  view  of  the  dispute  between  the  parties 
as  to  which  was  in  fault  for  breach  of  the 
contract  it  is  not  clear  that  the  conversations 
before  the  writing  was  signed,  testified  to  by 
plaintiff,  particularly  as  to  her  requirement 
that  she  should  first  read  the  play,  and  as 
to  the  version  of  It  that  she  agreed  to  per- 
form, did  not  bear  directly  on  the  considera- 
tions inducing  her  to  make  the  contract 
But,  even  If  this  were  conceded  to  be  doubt- 
ful, It  does  not  appear  that  the  evidence  had 
any  prejudicial  effect  on  the  real  contest  in 
the  case  over  the  question  whether  appel- 
lants contracted  for  a  definite  period,  or,  as 
they  claimed,  only  for  an  employment  at  will, 
"so  long  as  satisfactory." 

Judgment  affirmed. 


(218  P».  204) 
HOME  v.  MONTGOMERY  COUNTY. 
(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

Eminent  Domain  —  Highways  —  Opening  — 

Damages— Assessment. 

In  an  assessment  of  damages  on  the  open- 
ing of  a  public  road,  the  landowner  is  not  con- 
fined to  the  element  of  damage  claimed  by  him 
before  the  jury  of  view. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  615.] 

Appeal  from  Court  of  Common  Pleas,  Mont- 
gomery County. 
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Action  by  Orange  Home  against  Mont- 
gomery county.  Judgment  for  plaintiff,  and 
defendant  appeals.   Affirmed. 

At  tbe  trial  the  defendant  presented  the 
following  points:  "(1)  The  court  is  request- 
ed to  charge  the  jury  that  if,  at  the  time  that 
the  jury  who  were  appointed  by  the  court 
of  quarter  sessions  to  view  and  lay  out  a  pro- 
posed road  met  for  the  purposes  of  their 
appointment,  the  representatives  of  tbe  plain- 
tiff stated  that  a  lake  was  proposed  to  be 
constructed  at  the  Ritchie  line,  and  that, 
when  the  road  was  eventually  laid  out  was 
under  consideration  by  the  same  jury,  no 
allegation  was  made  of  an  Intention  to  con- 
-  struct  a  lake  where  said  proposed  new  road 
intersected  with  the  Byberry  road,  the  jury 
cannot  award  any  damages  to  the  plaintiff  by 
reason  thereof;  the  plaintiff  being  estopped 
from  now  claiming  damages  for  an  alleged  in- 
jury then  withheld  from,  and  not  presented 
for  the  consideration  of,  the  jury  of  view. 
(2)  The  court  Is  requested  to  charge  the  jury 
that  if,  when  the  jury  appointed  by  the  court 
of  quarter  sessions  to  lay  out  a  proposed  road 
were  considering  the  propriety  of  laying  out 
said  road  on  the  line  of  tbe  private  right  of 
way,  representatives  of  the  plaintiff  then 
stated  that  it  was  their  Intention  to  construct 
a  building  on  the  line  of  said  right  of  way, 
and  no  statement  was  made  of  a  purpose 
In  contemplation  of  the  construction  of  any 
building  where  the  new  road  crosses  the  sum- 
mit of  the  ridge,  the  plaintiff  is  estopped  from 
asking  for  damages  by  reason  thereof;  plain- 
tiff being  estopped  from  now  asking  for  dam- 
ages for  Injuries  then  not  presented.  (3) 
The  court  is  requested  to  charge  the  jury 
that,  If  the  jury  believe  that  tbe  alleged  pur- 
poses of  the  plaintiff  in  the  development  of 
their  property  were  conceived  subsequent 
to  the  laying  out  of  the  road  by  the  jury  of 
view,  plaintiff  is  not  entitled  to  recover  dam- 
ages for  the  items  mainly  relied  upon,  to  wit 
the  taking  of  the  building  site  where  the  new 
road  crosses  the  summit  of  the  ridge  and  tbe 
site  of  the  proposed  lake  where  tbe  new  road 
intersects  with  the  Byberry  road."  The 
court  refused  all  three  of  the  points. 

On  motion  in  arrest  of  the  judgment, 
Weand,  J.,  filed  the  following  opinion: 

"Under  regular  proceeding  in  the  court  of 
quarter  sessions  a  public  road  was  laid  out 
through  the  property  of  plaintiff,  who  then 
appealed  from  the  assessment  of  damages. 
The  case  tried  in  the  common  pleas  was  to 
ascertain  the  damages,  if  any,  to  which  plain- 
tiff was  entitled,  and  the  proceeding  was  de 
novo.  In  the  issue  tried  the  question  was, 
how  has  plaintiff's  land  been  injured,  and 
what  is  tbe  damage?  The  damage  is  the 
difference  in  the  market  value  before  and 
after  the  taking  as  affecting  the  market  value, 
and  'in  estimating  tbe  market  value  of  land 
everything  which  gives  it  intrinsic  value  is 
to  be  taken  into  consideration.'  Shenango 
k  Allegheny  R.  R.  Co.  v.  Brabam,  79  Pa. 


447.  The  contention  of  the  defendant  Is 
that  on  the  trial  in  court  the  plaintiff  is 
confined  to  the  elements  of  damage  claimed 
before  the  jury  of  view.  The  reasoning  is 
fallacious.  Defendant  was  not  obliged  to 
present  his  whole  case  to  the  viewers.  He 
may  not  have  then  known  how  It  would  affect 
the  land ;  and  'it  is  not  alone  his  estimate 
which  controls,  but  also  that  of  his  witnesses. 
The  point  to  be  elucidated  by  testimony  is, 
'How  has  the  market  value  been  affected? 
And  for  this  purpose  the  law  allows  the  testi- 
mony of  persons  acquainted  with  market 
values.  The  owner  may  only  consider  or 
think  of  his  personal  disadvantages,  and  yet 
the  market  value  be  affected  in  various  ways. 
As  it  was  impossible  for  the  owner  to  tell 
which  route  was  to  be  adopted,  he  could  not 
be  prepared  to  meet  every  contingency  at 
the  view. 

"If  the  defendant's  contention  is  correct, 
then  the  same  rule  would  apply  to  the  county, 
and  compel  tbe  commissioners  to  present 
tbelr  whole  case  to  the  viewers.  The  sug- 
gestion that,  if  the  viewers  knew  the  extent 
of  damage  claimed,  they  might  refuse  the 
road,  has  some  weight,  bat  cannot  control, 
as  they  are  not  tbe  final  arbiters.  They  must 
be  presumed  to  know  that  the  claim,  whether 
great  or  small,  is  the  subject  of  review  by 
another  tribunal;  and  they  ought  not,  except 
in  an  extreme  case,  undertake  to  be  the  final 
judges.  Their  duty  Is  to  lay  out  the  road 
so  as  to  do  the  least  damage  to  the  owner, 
and  assess  damages  accordingly ;  and,  if  they 
are  wrong  in  their  estimate,  an  appeal  is  the 
method  of  correcting  their  error.  The  county 
commissioners  have  hot  objected  to  the  con- 
firmation of  the  report  so  far  as  it  lays  out 
the  road.  If  their  present  contention  Is 
correct,  then  every  road  case  would  result 
in  a  trial  on  tbe  merits  before  the  jury  of 
view,  uncontrolled  by  any  tribunal  to  control 
its  regularity.  We  should  avoid  such  a  re- 
sult 

"And  now,  May  17,  1906,  the  motion  in 
arrest  of  judgment  and  for  a  new  trial  is 
overruled,  and  judgment  will  be  entered  on 
the  verdict  on  payment  of  the  verdict  fee." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

J.  P.  Hale  Jenkins,  for  appellant  G.  R. 
Fox,  M.  M.  Gibson,  and  N.  H.  Larzelere,  for 
appellee. 

PER  CURIAM.  The  judgment  is  affirmed, 
on  tbe  opinion  of  tbe  court  below. 


(218  Pa.  198) 

BURT  v.  BURT  et  al. 

(Supreme  Court  of  Pennsylvania.    May  13, 1907.) 

1.  Insubanck— Lire  Policy— Beneficiaries. 
A  policy  of  life  insurance  was  made  pay- 
able to  insured,  his  executors,  administrators, 
and  assigns.  In  the  application  it  was  written, 
under  the  head  of  beneficiary,  "Self,  if  living ; 
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if  not,  equally  divided  among  my  two  nephews 
and  two  nieces."  Held;  that  on  the  death  of 
the  insured  the  proceeds  of  the  property  would 
be  paid  to  the  executor. 

2.  Save. 

Though  an  application  for  life  insurance  is 
made  a  part  of  the  policy,  Its  purpose  is  to  hold 
the  insured  to  the  warranty  of  the  truthfulness 
of  his  answers,  but  it  confers  no  rights  on  the 
beneficiaries  named  therein. 
Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Monroe  County. 

Action  by  Ida  Burt,  executrix  of  William 
H.  Burt,  against  Margaret  Burt  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

The  court  charged  In  part  as  follows:  "The 
plaintiff's  points  In  this  case  are  denied;  the 
court  being  of  the  opinion,  after  a  cursory 
glance  at  the  law  and  consideration  of  the 
evidence,  that  that  policy  must  be  read  to- 
gether, and  the  application  Is  a  part  of  the 
same,  and  there  being  no  evidence  to  show 
that  there  was  any  request  made  on  the 
part  of  the  insured  to  change  the  declara- 
tions made  In  bis  application  the  court  Is 
of  the  opinion  that  taking  the  policy  as  a 
whole,  that  the  beneficiaries  as  named  In 
the  application  are  beneficiaries  as  named 
under  the  policy,  and  entitled  to  receive  the 
money.  Being  minor  children  at  the  time, 
and  there  being  the  relationship  of  brothers 
and  partners  between  the  insured  and  the 
father  of  the  children,  we  think  it  an  in- 
surable Interest,  and  It  Is  not  a  wagering 
transaction,  and,  therefore,  upon  the  issue 
joined  between  the  plaintiff  and  the  defend- 
ants, the  court  Instructs  you,  gentlemen  of 
the  jury,  that  you  should  render  a  verdict 
in  favor  of  the  defendants,  Margaret  Burt, 
John  Burt,  Jr.,  A.  R.  Brlttain,  guardian  of 
William  H.  Burt,  Jr.,  Flora  Burt,  now  inter- 
married with  John  Van  Campen,  to  the  ef- 
fect that  the  money  paid  into  court  belongs 
to  them,  and  that  they  are  entitled  to  re- 
ceive the  same  instead  of  the  above-named 
plaintiff."  Verdict  and  judgment  for  defend- 
ants.   Plaintiff  appealed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT, ELKIN,  and  STEWART,  JJ. 

Henry  J.  Kotz,  for  appellant  Wilton  A 
Erdman  and  A.  Raiguel  Brlttain,  for  ap- 
pellees. 

FELL-,  J.  This  was  a  feigned  issue  to 
determine  the  right  to  money  paid  into  court 
by  the  Mutual  Life  Insurance  Company  of 
New  York.  The  Insurance  company  on  No- 
vember 1,  1893,  issued  to  William  H.  Burt 
a  "twenty-year  distribution  policy,"  payable 
to  him,  bis  executors,  administrators,  or  as- 
signs. The  application  for  the  policy  was 
dated  January  17,  1884,  but  on  it  there  was 
a  memorandum  "Date  back  to  November  1, 
1893."  The  policy  was  Issued  after  the 
date  of  the  application,  and  was  dated  back 
to  give   the   Insured   the   advantage  of   a 


lower  premium.  In  the  application  under 
the  head  of  "beneficiary"  was  written,  "Self, 
if  living;  if  not,  equally  divide  among  my 
two  nephews,  two  nieces,  Flora  Burt,  John 
Burt,  Jr.,  Maggie  Burt,  Win.  Burt,  Jr.,  chil- 
dren of  John  T.  Burt"  These  words  and 
names  were  written  by  the  agent  who  so- 
licited the  insurance,  forwarded  the  applica- 
tion, received  the  policy  from  the  company, 
and  delivered  It  to  the  Insured.  The  policy 
and  a  copy  of  the  application  were  in  the 
possession  of  the  insured  from  January, 
1894,  until  his  death  in  December,  1905. 
The  claimants  for  the  fund  were  the  exec- 
utrix of  Wm.  H.  Burt,  who  was  the  plain- 
tiff, and  his  nephews  and  nieces,  who  were 
the  defendants  in  the  interpleader.  A  ver- 
dict was  directed  for  the  latter. 

It  appeared  from  the  testimony  that  this 
was  the  second  policy  issued  on  the  applica- 
tion. The  first  was  not  accepted  by  Mr. 
Burt,  for  the  reason  that  It  was  not  the 
kind  of  policy  he  wished,  but  the  specific 
ground  of  his  objection  was  not  shown.  It 
was  sent  back  to  the  insurance  company, 
and  the  second  policy  was  written  to  take 
Its  place.  It  also  appeared  that  after  the 
policy  had  been  delivered  Mr.  Burt  said  be 
was  pleased  that  he  had  made  the  Insurance 
as  It  was,  but  the  reference  to  the  benefici- 
aries was  too  indefinite  to  make  the  testi- 
mony of  any  value.  An  inquiry  as  to  his 
reason  for  rejecting  the  first  policy,  or  as 
to  his  meaning  In  expressing  himself  as 
pleased  with  the  manner  In  which  the  Insur- 
ance had  been  made,  would  end  In  conjec- 
ture only.  The  rights  of  the  parties  must  be 
determined,  as  they  were  determined  by  the 
learned  trial  judge,  from  the  writings  in 
evidence.  The  application  was  made  a  part 
of  the  policy,  and  Is  to  be  read  with  It 
But  Its  purpose  as  a  part  of  the  policy  was 
to  bold  the  insured  to  the  warranty  of  the 
truthfulness  of  bis  answers  as  to  his  age, 
state  of  health,  habits,  etc.,  and  to  prevent 
any  dispute  as  to  the  representations  on 
faith  of  which  the  policy  had  been  Issued. 
It  conferred  no  right  on  the  beneficiaries 
named  The  Insured  might  before  the  pol- 
icy had  been  issued  and  the  contract  of  in- 
surance completed,  have  changed  them. 
There  was  simply  an  expression  of  inten- 
tion by  the  insured  as  to  the  manner  In 
which  a  contract  not  then  in  existence  was 
to  be  drawn.  This  Intention  he  was  at  lib- 
erty to  change.  The  only  possible  supposi- 
tions are  that  he  did  chauge  his  Intention 
and  so  notified  the  insurance  company  before 
the  policy  was  issued,  or  that  a  mistake  was 
made  In  writing  the  policy.  If  the  latter 
is  correct  the  presumption  Is  that  the  in- 
sured, who  had  the  policy  in  bis  possession 
12  years,  knew  its  contents  and  accepted  it 
as  written.  In  that  case  It  expressed  his 
last  intention  as  to  beneficiaries,  and  that 
expression  superseded  the  former  one.  In 
Hunter  v.  Scott,  106  N.  C.  213,  12  S.  E.  1027, 
there  was  a  variance  as  In  this  case  in  nam- 
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tag  the  beneficiaries  In  the  application  and 
in  the  policy.  Those  named  In  the  applica- 
tion were  the  wife  and  children  of  the  ap- 
plicant, and  those  named  In  the  policy  the 
wife  and  her  personal  representatives  and 
assigns.  It  was  held  that  the  latter  desig- 
nation prevailed. 

The  judgment  Is  reversed,  and  It  is  di- 
rected that  Judgment  be  entered  on  the  re- 
served question  for  the  plaintiff  non  ob- 
stante veredicto. 

MESTREZAT,  J.,   dissents. 


(218  Pet.  207) 

EGBERT  v.  DE  SOLMS  (PHILADELPHIA 
TRUST,   SAFE  DEPOSIT  &  INS.      . 
CO.,  Garnishee). 
(Supreme  Court  of  Pennsylvania,    May  13, 1907.) 

1.  Tbwsts  —  Constbuotion  —  Liability     fob 
Beneficiabt's  Debts. 

A  husband  and  wife  executed  a  trust  deed, 
authorizing  the  trustee  to  pay  over  the  income 
to  the  wife  for  life,  and  after  death  to  pay  the 
income  to  the  husband  for  his  life,  and  after  his 
death  the  principal  to  be  paid  to  their  children 
in  such  sum  as  the  husband  by  his  last  will 
should  appoint,  and  in  default  of  any  appoint- 
ment to  be  divided-  equally.  The  wife  died  be- 
fore the  husband.  Held  that,  except  as  to  cred- 
itors existing  at  the  time  of  the  settlement  or 
those  In  immediate  contemplation,  the  principal 
was  free  from  the  attack  of  creditors,  but  the 
income  payable  to  the  husband  was  assets  for 
the  payment  of  his  debts. 

[Ed.  Note.— -For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  tf  195-197.] 

2.  Gabnishment— Answbb  of  GAsmsnEE. 

Where  a  trustee  was  garnished  by  credit- 
ors of  the  beneficiary,  and  answered  that  the  in- 
come which  it  had  collected  had  been  assigned 
to  a  creditor  other  than  the  attachment  credit- 
or and  before  the  service  of  the  attachment  by 
an  instrument  in  writing,  but  that  the  benefi- 
ciary had  revoked  the  assignment,  there  was  no 
admission  of  assets  in  the  trustee's  hands  lia- 
ble to  attachment. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Eugene  D.  Egbert,  trustee, 
against  Sidney  J.  B.  De  Solms;  the  Phila- 
delphia Trust,  Safe  Deposit  &  Insurance 
Company,  garnishee.  From  an  order  dischar- 
ging rule  for  judgment  on  answers,  plaintiff 
appeals.     Affirmed. 

On  September  15,  1883,  Sidney  J.  B.  De 
Solms  and  Elsie  R.  De  Solms,  his  wife,  ex- 
ecuted to  the  Philadelphia  Trust,  Safe  De- 
posit &  Insurance  Company,  a  deed  of  trust 
of  properties  belonging  to  each  of  them.  The 
trust  was  substantially  in  the  following 
form:  "To  let  or  demise,  or  sell  and  convey, 
•  *  •  all  of  the  real  estate;  •  •  * 
to  take,  receive,  and  hold  any  and  all  mon- 
eys, securities,  stocks,  or  other  personal  prop- 
erty which  are  or  may  be  also  included  in 
the  said  property  or  estates;  *  *  *  to 
sell  any  stocks,  bonds,  mortgages,  or  other 
securities  of  any  kind  which  they,  said  party 
of  the  second  part,  may  at  any  time  hold  or 
possess  upon  the  trust  of  this  indenture;  to 


reinvest  the  proceeds  of  any  such  sale  or 
sales;  and  *  *  •  to  pay  over  the  Income, 
Interest,  or  rents  which  may  or  shall  arise 
from  all  the  said  herein  granted  property  or 
estates,  to  the  said  Elsie  R.  Solms,  during 
her  natural  life,  upon  her  Individual  acknowl- 
edgment, for  the  benefit  and  support  of  her* 
self  and  family,  without  any  liability  to  ac- 
count to  any  person  for  the  disposition  there- 
of; and  from  and  immediately  after  the 
death  of  the  said  Elsie  R.  Solms  to  assign, 
convey,  transfer,  or  pay  over  the  corpus  or 
principal  of  the  estate  which  shall  at  such 
time  be  held  In  trust  under  the  provisions 
of  this  indenture,  so  far  as  the  same  was  de- 
rived in  the  right  of  the  said  Elsie  R.  Solms 
as  hereinbefore  stated,  to  and  among  the  chil- 
dren and  the  issue  of  any  deceased  children 
of  the  said  Elsie  R.  Solms  in  such  shares  or 
portions  as  she  may  by  her  last  will  and  tes- 
tament name  and  appoint,  they  to  take  in 
equal  shares  in  case  she  shall  make  no  such 
appointment,  and  such  issue  of  any  deceased 
child  to  take  by  representation  and  not  per 
capita;  and  upon  the  further  trust  that,  so 
far  as  the  property  held  In  trust  under  the 
provisions  of  this  indenture  at  the  time  of  the 
death  of  said  Elsie  R.  Solms  was  derived 
by  the  said  party  of  the  second  part  In  the 
right  of  the  said  Sidney  J.  B.  Solms  as  here- 
inbefore stated,  to  pay  over  the  net  income 
which  shall  arise  from  the  same,  after  her 
death,  during  the  further  life  of  the  said 
Sidney  J.  B.  Solms  (if  he  shall  survive  her) 
to  him,  or,  at  the  discretion  of  the  said  party 
of  the  second  part,  to  apply  the  same  for  his 
maintenance  and  support  in  such  way  and 
manner  that  the  same  shall  not  be  liable  for 
his  debts  or  contracts;  and  upon  his  death 
occurring  after  her  death,  or  upon  her  death 
occurring  after  his,  to  assign,  convey,  trans- 
fer, or  pay  over  the  corpus  or  principal  of 
the  estate  so  as  aforesaid  derived  In  the  right 
of  the  said  Sidney  J.  B.  Solms  to  and  among 
the  children  as  the  issue  of  deceased  children 
of  the  said  parties  of  the  first  part,  in  such 
shares  or  portions  as  he,  the  said  Sidney 
J.  B.  Solms,  may  by  his  last  will  appoint,  they 
to  take  In  equal  shares  In  case  he  shall  make 
no  appointment,  such  issue  taking  by  repre- 
sentation and  not  per  capita." 

The  garnishee,  the  Philadelphia  Trust,  Safe 
Deposit  &  Insurance  Company,  filed  answers 
to  Interrogatories,  setting  up  the  deed  of  trust 
and  the  assignment  of  Income  set  forth  in 
the  opinion  of  the  Supreme  Court.  The  court 
discharged  the  rule  for  judgment  on  answers. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

Llnwood  L.  Hallman  and  E.  L.  Hallman, 
for  appellant    J.  B.  Townsend,  for  appellee. 

PER  CURIAM.  Except  as  against  existing 
creditors,  or  those  in  specific  contemplation 
in  the  Immediate  future,  the  defendant  and 
his  wife,  the  settlors  In  the  deed  of  trust, 
could  have  conveyed  a  present  absolute  em- 
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tate  to  their  children;  and  a  fortiori  they 
could  convey  an  estate  In  remainder.  This 
Is  what  they  did,  and  the  remainder  vested 
In  the  children  at  once.  Solms  t.  Phlla. 
Trust  Cc  16  Wkly.  Notes  Cas.  80.  The  pow- 
er of  appointment  by  the  settlors  In  regard  to 
the  respective  shares  in  which  the  children 
should  tate  did  not  In  any  way  diminish  the 
estate  of  the  remaindermen,  or  reserve  to  the 
settlors  any  interest  which  would  invalidate 
the  trust  in  favor  of  their  creditors.  The  in- 
come, however,  reserved  to  the  settlor  during 
bis  life,  no  matter  how  carefully  guarded  for 
his  own  use,  was  assets  for  payment  of  his 
debts.  Mackason's  Appeal,  42  Pa.  380,  82 
Am.  Dec  517. 

It  appears,  however,  by  the  answers  of  the 
garnishee,  that  the  Income  which  it  has  col- 
lected and  now  holds  was  assigned  by  Instru- 
ment In  writing  to  another  creditor  before 
the  service  of  the  present  attachment,  but 
that  the  defendant  cestui  que  trust  had  re- 
voked the  assignment  In  this  position  of 
affairs  there  was  no  admission  of  assets  in 
its  hands  liable  to  attachment,  and  the  rule 
was  properly  discharged. 

Judgment  affirmed. 


caa  Pa.  «7) 

SCHWARZ  v.  DELAWARE,  L.  ft  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907.) 

1.  Railroads— Accident  at  Crossing  —  Pre- 
sumption. _.„  ,     ^ 

The  presumption  that  a  person  killed  at 
a  railroad  crossing  looked  and  listened  is  not 
overcome  by  testimony  of  the  engineer  of  the 
train  that  he  did  not  see  him  stop,  where  his 
evidence  shows  he  was  not  in  position  to  see 
whether  he  did  or  not. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  Si  1121,  1122.] 

2.  Bame— Failure  to  Signal. 

Where  a  witness  testifies  that  he  was  near 
a  railroad  crossing  and  was  listening  for  an 
approaching  train,  and  that  he  heard  no  whistle, 
his  testimony,  if  believed,  is  proof  that  no  whis- 
tle was  sounded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §5  1146-1149.] 

S.  Same— Instructions. 

In  an  action  to  recover  for  death  of  plain- 
tiff's intestate  at  a  railroad  crossing,  where 
there  was  nothing  to  show  that  a  signal  whistle 
could  not  have  been  heard,  or  that  if  deceased 
had  looked  and  listened  he  would  not  have  es- 
caped injury,  it  was  error  to  charge  that  the 
jury  could  find  for  plaintiff  simply  because  the 
train  was  run  at  a  high  rate  of  speed. 

4.  Same. 

Where  one  about  to  cross  a  railroad  track 
in  an  open  country  looks  and  listens,  and  no 
train  is  heard,  and  no  signal  given,  the  railroad 
company  is  liable  if  it  runs  its  train  at  such  a 
reckless  rate  of  speed  as  would  injure  an  un- 
warned traveler. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  ft  1006-1012.] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Action  by  Richard  F.  Schwarz  against  the 
Delaware,  Lackawanna  &  Western  Railroad 


Company.    Judgment  tbr  plaintiff.    Defend- 
ant appeals.    Reversed. 
See  61  Atl.  255. 

At  the  trial  defendant  presented  the  fol- 
lowing points: 

"(1)  Under  all  the  evidence  in  this  case, 
the  verdict  of  the  Jury  should  be  for  the  de- 
fendant Answer:  The  first  point  is  refused 
without  reading." 

"(3)  In  the  absence  of  all  evidence  on  the 
subject  the  presumption  is  that  the  decedent 
observed  the  precautions  which  the  law  pre- 
scribed, to  stop,  look,  and  listen  at  a  safe 
and  proper  place  before  driving  upon  the 
crossing.  This  presumption  is  a  presumption 
of  fact  and  Is  slight  and  faint  at  the  best 
in  this  class  of  cases,  and  is  completely  over- 
thrown by  the  affirmative  proof  to  the  con- 
trary by  the  witness  Riley,  who  testified  that 
he  was  watching  the  horses  and  wagon  from 
a  point  at  least  30  feet  away  from  the  cross- 
ing, and  that  they  did  not  stop  before  they 
were  struck.  Answer:  The  third  point  is  re- 
fused without  reading." 

"(5)  There  is  no  limit  to  the  rate  of  speed 
at  which  a  railroad  company  may  run  its 
trains  through  the  open  country  and  over 
the  crossings  of  country  roads,  so  long  as  the 
bounds  of  safety  to  patrons  are  not  trans- 
gressed. Answer:  The  fifth  point  Is  refused 
without  reading. 

"(6)  Where  the  exact  rate  of  speed  of  a 
train,  as  shown  by  its  schedule  and  testified 
to  by  the  engineer,  who  was  running  the  same, 
shows  a  rate  of  speed  of  45  miles  an  hour, 
the  court  will  consider  of  no  value  the  testi- 
mony of  a  witness  who  states  that  the  train 
was  running  very  fast  but  does  not  state 
how  fast  nor  fix  any  standard  by  which  the 
speed  of  the  train  could  be  ascertained.  An- 
swer: The  sixth  point  Is  refused  without 
reading. 

"(7)  It  Is  not  negligence  for  a  railroad  com- 
pany to  run  a  passenger  train  in  the  night- 
time or  early  morning  an  hour  behind  its 
schedule  time  and  over  a  country  crossing  at 
the  rate  of  45  miles  an  hour.  Answer:  The 
seventh  point  is  refused  without  reading;  it 
being  covered  In  the  general  charge. 

"(8)  The  negative  testimony  of  five  wit- 
nesses that  they  did  not  hear  the  whistle 
blown,  especially  where  all  of  said  witnesses 
were  a  long  distance  away  from  the  point 
where  It  became  the  duty  of  the  engineer  to 
blow  bis  whistle,  it  being  no  part  of  the  duty 
of  such  witnesses  to  listen  for  the  approach- 
ing train  or  its  signal,  and  their  attention  not 
having  been  called  to  the  fact  of  whether 
or  not  the  whistle  was  blown  by  any  circum- 
stance whatever,  amounts  only  to  a  scintilla, 
and  cannot  prevail  against  the  overwhelming 
and  positive  testimony  of  the  engineer  and 
all  the  members  of  the  train  crew,  and  of 
two  other  wholly  disinterested  witnesses  who 
were  standing,  the  one  about  100  feet  and 
the  other  about  200  feet  from  the  engine 
when  it  was  whistling,  and  who  watched  it 
as  It  whistled,  and  testify  positively  that  the 
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train  did  whistle.  In  such  a  case  this  posi- 
tive testimony  conclusively  establishes  the 
fact  that  the  trainmen  performed  their  duty, 
and  the  plaintiff  1b  not  entitled  to  recover. 
Answer:  The  eighth  point  Is  refused  without 
reading." 

The  court  charged  in  part  as  follows: 

"There  is  one  question  involved  In  the  mat- 
ter, and  that  Is  the  question  of  speed.  Ordi- 
narily a  railroad  company  has  the  right  in  the 
country  districts,  in  the  open  country,  to  run 
Its  trains  at  such  speed  as  it  believes  to  be 
right  or  thinks  proper.  That  Is  the  general 
principle  of  law.  If,  however,  the  circum- 
stances in  any  case  are  such  that  running  a 
train  at  a  high  rate  of  speed  would  prevent  a 
person  entering  a  crossing  to  get  over  before 
the  train  would  get  at  the  crossing,  then  It 
Is  the  duty  of  the  railroad  company  to  moder- 
ate its  speed.  I  state  the  matter  plain  In  this 
connection,  in  order  that  there  will  be  no 
quibbling  about  what  the  court  says,  and  in 
order  that,  If  the  court  is  wrong,  it  may  be 
consistently  wrong." 

"Where  there  is  much  travel  at  all  hours 
over  a  crossing,  It  Is  the  duty  of  the  company 
not  to  accelerate,  but  to  moderate,  the  speed 
of  Its  trains.  This,  of  course,  applies  to  only 
exceptional  cases.  Ordinarily  the  ordinary 
country  crossing  does  not  admit  of  any  quali- 
fication of  this  rule;  but,  where  the  circum- 
stances are  different,  there,  it  is  the  duty  of 
the  company  to  moderate  its  speed.  Now,  in 
this  case,  you  will  remember  there  Is  some 
testimony  that  at  the  crossing  there  was  a 
creek  near  by,  the  noise  of  which  may  have 
prevented  the  hearing  of  approaching  trains, 
and  the  alarm  given  thereby.  There  is  also 
some  testimony  that  there  was  a  tleyard 
along  the  road,  between  the  road  and  the  rail- 
road track.  There  is  also  some  testimony 
that  there  was  a  bluff  along  the  track  In 
the  neighborhood  of  this  crossing  or  a  little 
beyond,  and  there  is  also  testimony  that  there 
were  trees  in  foliage  along  the  track.  Wheth- 
er all  these  elements  would  be  present  to  de- 
termine at  what  distance  the  whistle  should 
sound,  and  as  to  what  speed  the  locomotive 
and  the  train  should  approach  the  crossing, 
is  a  matter  for  you  to  determine.  The  ques- 
tion is:  What  was  the  speed  of  the  train  up- 
on this  day?  And,  after  you  have  determined 
that,  then  the  question  is:  Taking  the  alarm 
given,  and  the  place  It  was  given,  would  It  af- 
ford sufficient  time  for  a  person  entering  up- 
on the  track  of  a  railroad  to  pass  over  or  to 
back,  if  that  were  feasible,  in  order  to  get 
out  of  the  way  of  the  approaching  train?" 

"The  engineer  testified  that  the  speed  was 
46  miles  an  hour— that  Is  my  recollection  of 
It— «nd  the  train  crew  testified  to  a  speed 
of  varying  from  30  to  40  miles  an  hour,  as  I 
remember  It ;  but,  what  the  exact  figures  are, 
they  are  for  yon.  The  witnesses  for  the 
plaintiff  testified  that  the  speed  was  a  rapid 
one,  but  I  do  not  think  any  of  them  testified 
to  a  certain  rate  of  speed.  It  is  apparent, 
gentlemen  of  the  jury,  that  all  these  state- 


ments are  but  estimates.  We  have  no  testi- 
mony In  this  case  which  would  fix  with 
mathematical  precision  the  exact  rate  of 
speed  that  the  train  was  going  at,  at  the  time 
that  these  boys  were  struck,  and  it  is  there- 
fore for  you,  under  all  the  evidence  in  the 
case,  to  determine  at  what  rate  of  speed  this 
train  was  going,  and  I  recur  to  this,  and  you 
may  apply  it  to  my  former  instructions  as 
to  the  rate  of  speed  as  bearing  upon  the  ques- 
tion as  to  whether  the  alarm  was  given  at  the 
right  place,  and  whether  It  was  sufficiently 
given,  under  all  the  surroundings  in  this  case, 
as  described  by  the  witnesses." 

Verdict  and  judgment  for  plaintiff  for 
$4,282.50.    Defendant  appealed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

A.  Mitchell  Palmer  and  Everett  Warren, 
for  appellant  F.  B.  Holmes,  J.  H.  Shull, 
a  C  Shull,  and  Samuel  E.  Shull,  for  appellee. 

BROWN,  J.  When  this  case  was  here  be- 
fore (211  Pa.  625,  61  Atl.  255)  on  appeal  from 
the  refusal  of  the  court  below  to  take  off  a 
judgment  of  nonsuit,  we  held  that  on  the 
evidence  submitted  by  the  plaintiff  the  liabil- 
ity of  the  defendant  was  for  a  jury.  On  this 
second  trial  nothing  offered  by  way  of  defense 
would  have  justified  the  court  In  directing  a 
verdict  for  the  appellant,  and,  but  for  a  single 
error,  the  judgment  would  be  affirmed. 

The  first  contention  of  the  appellant  Is  that, 
from  the  testimony  submitted  by  it,  the  pre- 
sumption that  the  deceased  had  stopped,  look- 
ed, and  listened  was  completely  overcome, 
and  the  court  ought  to  have  so  Instructed  the 
jury.  But  a  single  witness,  the  engineer  in 
charge  of  the  locomotive,  was  called  in  the 
attempt  to  show  that  they  had  not  stopped. 
He,  however,  does  not  say  that  they  did  not 
stop.  His  testimony  is:  "I  did  not  see  them 
stop."  It  is  fairly  argued  by  counsel  for  ap- 
pellee that  he  was  not  able  to  say  they  bad 
not  stopped.  He  admits  that  between  bis 
seat  In  the  locomotive  and  the  road  the  boiler 
intervened,  at  an  elevation  of  nine  inches 
above  the  level  of  his  eyes.  This  in  Itself 
would  have  prevented  his  full  view  of  the 
team  as  it  approached  the  railroad,  and  he 
says  that  if  the  deceased  had  stopped  at  the 
foot  of  the  ascent  to  the  tracks  he  could  not 
have  seen  them.  His  testimony  as  a  whole, 
Instead  of  having  the  effect  claimed  for  it 
by  the  appellant,  could  have  been  of  little,  if 
any,  use  to  the  jury  on  the  question  of  stop- 
ping. 

A  second  complaint  of  the  appellant  Is  that, 
in  view  of  the  positive  testimony  submitted 
by  it  that  proper  notice  of  the  approach  of  the 
train  had  been  given  by  a.  whistle,  the  court 
ought  not  to  have  permitted  the  jury  to  find 
that  such  warning  had  not  been  given  on 
what  Is  termed  the  negative  testimony  of 
plaintiffs  witnesses.  When  a  witness  testi- 
fies that,  at  or  near  a  railroad  crossing,  bis 
attention  was  upon  an  approaching  train, 
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that  he  was  listening  for  it,  heard  Its  ap- 
proach and  heard  no  whistle,  his  testimony 
is  not  of  a  negative  grade,  but  may  be  regard- 
ed, If  believed,  as  proof  that  no  whistle  had 
been  sounded,  and  It  receives  additional 
weight  when  taken  In  connection  with  the 
testimony  of  other  witnesses  which  may  be 
of  a  negative  character.  Longenecker  v.  Pen- 
na.  R.  R.  Co.,  105  Pa.  328;  Qulgley  v.  Canal 
Co.,  142  Pa.  888,  21  Atl.  827,  24  Am.  St  Rep. 
504;  Daubert  v.  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  199  Pa.  345,  49  AtL  72. 
Five  witnesses  were  called  by  the  plaintiff 
who  testified  they  heard  no  whistle  before  the 
train  struck  the  wagon.  Four  of  them  were 
In  close  proximity  to  the  crossing,  and  one 
of  them,  James  Anderson,  a  railroader  of 
five  years'  experience,  was  at  work  in  his 
yard.  He  testified  that  when  he  heard  the 
train  coming  he  stopped  work  and  listened 
for  a  minute  or  more.  At  the  rate  of  speed 
testified  to  by  the  engineer,  It  must  then  have 
been  three-quarters  of  a  mile  away  from  him. 
He  said  he  listened  and  heard  no  whistle. 
This  testimony  could  not  be  ignored.  The 
weight  of  the  testimony  as  to  the  whistling 
may  have  been  with  the  defendant ;  but,  even 
if  the  court  below  so  thought,  and  we  so  think, 
it  conflicted  with  that  submitted  by  the  plain- 
tiff, sufficiently,  if  believed,  to  justify  a  find- 
ing that  the  whistle  had  not  been  blown,  and 
it  was  therefore  for  the  jury  alone  to  pass  up- 
on this  important  disputed  question  of  fact 
Cromley  v.  Penn.  R,  R.  Co.,  211  Pa.  429,  60 
AtL  1007. 

As  the  case  must  be  retried,  we  need  not 
consider  the  tenth  assignment  which  com- 
plains of  the  court's  refusal  to  allow  the  ap- 
pellant to  file  an  additional  reason  for  a  new 
trial.  The  time-table  offered  In  evidence  by 
the  plaintiff,  showing  the  distance  between 
Stroudsburg  and  Water  Gap,  was  published 
by-  the  company  itself,  and  therefore  pre- 
sumably correct.  It  was  offered  In  evidence 
to  show  the  distance  between  these  points, 
as  a  basis  for  fixing  the  speed  at  which  the 
train  was  approaching  the  crossing.  The 
sole  objection  to  it  as  evidence  was  that  the 
distance  as  given  in  it  between  the  stations 
was  only  approximate,  that  it  had  not  been 
printed  for  the  purpose  of  showing  the  dis- 
tance with  any  accuracy,  but  only  for  the 
general  information  of  travelers.  It  was 
admitted  with  leave  to  the  company  to  show 
that  it  was  not  correct  and,  as  the  objec- 
tion to  It  was  properly  overruled,  the  elev- 
enth assignment  is  dismissed. 

In  his  Instructions  to  the  jury,  the  trial 
judge  said:  "There  is  one  question  Involved 
in  the  matter,  and  that  is  the  question  of 
speed.  Ordinarily,  a  railroad  company  has 
the  right  in  the  country  districts,  in  the 
open  country,  to  ran  Its  trains  at  such 
speed  an  it  believes  to  be  right  or  thinks 
proper.  That  Is  the  general  principle  of 
law.  If,  however,  the  circumstances  in  any 
case  are  such  that  running  a  train  at  a  high 
rate  of  speed  would  prevent  a  person  enter- 


ing a  crossing  to  get  over  before  the  train 
would  get  at  the  crossing,  then  it  is  the  duty 
of  the  railroad  company  to  moderate  its 
speed.  I  state  the  matter  plain  in  this  con- 
nection, In  order  that  there  will  be  no  quib- 
bling about  what  the  court  says,  and  in 
order  that  If  the  court  is  wrong,  it  may  be 
consistently  wrong."  This  was  error,  re- 
peated in  the  court's  refusal  to  affirm  the 
fifth  and  seventh  points  presented  by  de- 
fendant From  that  portion  of  the  charge 
quoted,  the  jury  might  have  found  a  ver- 
dict In  favor  of  the  plaintiff  simply  because 
the  train  was  running  at  a  high  rate  of 
speed,  even  if  the  proper  warning  had  been 
given  of  its  approach.  There  was  nothing 
in  the  case  to  show  that  the  warning,  by  a 
whistle,  of  the  approach  of  a  train  at  -the 
crossing,  could  not  be  heard;  nothing  to 
show  that  looking  and  listening  would  not 
protect  the  traveler  from  danger  at  that 
point  Further  on,  the  trial  judge  said  what 
is  the  subject  of  the  eighth  assignment  of 
error:  "Where  there  is  much  travel  at  all 
hours  over  a  crossing,  It  Is  the  duty  of  the 
company,  not  to  accelerate,  but  to  moderate, 
the  speed  of  Its  train.  This,  of  course,  ap- 
plies to  only  exceptional  cases.  Ordinarily 
the  ordinary  country,  crossing  does  not  ad- 
mit of  any  qualification  of  this  rule;  but 
where  the  circumstances  are  different  there, 
it  Is  the  duty  of  the  company  to  moderate 
its  speed.  Now,  In  this  case,  you  will  remem- 
ber there  Is  some  testimony  that  at  the  cross- 
ing there  was  a  creek  near  by,  the  noise  of 
which  may  have  prevented  the  hearing  of  ap- 
proaching trains,  and  the  alarm  given  there- 
by. There  Is  also  some  testimony  that  there 
was  a  tieyard  along  the  road,  between  the 
road  and  the  railroad  track.  There  Is  also 
some  testimony,  that  there  was  a  bluff  along 
the  track  in  the  neighborhood  of  this  cross- 
ing or  a  little  beyond,  and  there  is  also  tes- 
timony that  there  were  trees  In  foliage  along 
the  track.  Whether  all  of  these  elements 
wonld  be  present  to  determine  at  what  dis- 
tance the  whistle  should  sound,  and  as 
to  what  speed  the  locomotive  and  the  train 
should  approach  the  crossing,  is  a  matter  for 
you  to  determine.  The  question  is:  What 
was  the  speed  of  the  train  upon  this  day? 
And,  after  you  have  determined  that  then  the 
question  Is:  Taking  the  alarm  given,  and  the 
place  It  was  given,  would  it  afford  sufficient 
time  for  a  person  entering  upon  the  track 
of  the  railroad  to  pass  over  or  to  back,  if 
that  were  feasible,  In  order  to  get  out  of  the 
way  of  the  approaching  train?" 

If  the  question  had  been  as  to  where  the 
whistle  ought  to  have  been  blown,  there 
might  have  been  no  error  In  the  court's  sub- 
mitting the  rate  of  speed  to  the  Jury  to  enable 
them  to  determine  how  far  from  the  crossing 
the  signal  ought  to  have  been  given.  The 
instructions  complained  of  may  have  been 
intended  for  that  purpose,  but  they  could 
hardly  have  been  so  understood  by  the  jury, 
for  they  were  told  that  where  there  is  travel 
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at  all  hours  over  a  crossing,  It  Is  the  duty  of 
the  company  to  moderate  the  speed  of  Its 
trains.  There  was  nothing  to  show  that  a 
traveler  approaching  this  crossing  conld  not 
have  heard  the  whistle  If  it  had  been  sound- 
ed. The  case  was  tried  on  the  theory  that 
no  whistle  had  been  blown,  not  as  to  where 
It  ought  to  have  been  blown,  and  the  speed 
of  the  train  was  not  Involved.  The  crossing 
was  in  an  open  country,  and  in  the  direction 
from  which  the  train  was  coming  there  was 
an  unobstructed  view  of  600  feet  Its  speed 
was  Immaterial,  for  sight  and  sound  would 
have  availed  to  protect  the  deceased  from 
collision  with  It  It  is  not  the  rate  of  speed 
that  prevents  a  traveler  from  passing  safely 
over  a  railroad  crossing  in  an  open  country, 
but  the  failure  to  give  notice  of  the  approach 
of  the  train  by  those  in  charge  of  it  or  dis- 
regard of  such  notice  by  the  traveler  when 
given.  What  we  said  in  211  Pa.,  61  Atl.,  may 
have  been  misunderstood  by  the  trial  judge. 
All  that  was  there  said,  or  Intended  to  be 
said,  was  that  if  one  about  to  cross  a  railroad 
In  the  open  country  stops  and  listens,  and 
no  train  is  heard — that  is,  no  warning  of  its 
approach  Is  given  by  the  engineer1 — the  rail- 
road company  cannot  under  such  circumstan- 
ces, run  Its  train  at  such  a  reckless  rate  of 
speed  as  will  ran  down  the  unwarned  travel- 
er. This  simply  means  that  it  Is  not  the 
rate  of  speed  that  is  the  negligence  of  the 
company,  but  the  failure  to  give  proper  notice 
of  the  approach  of  the  train.  With  proper 
warning  given  of  such  approach  in  an  open 
country,  rate  of  speed  is  not  a  question  In 
determining  whether  the  railroad  company 
was  negligent  and  this  has  been  settled  In 
our  own  and  other  states. 

In  Reading  &  Columbia  R.  R.  Co.  v.  Rit- 
chie, 102  Pa.  426,  we  said:  "The  very  purpose 
of  locomotion  by  steam  upon  railways  is  the 
accomplishment  of  a  high  rate  of  speed  in 
the  movement  of  passengers  and  freight  It 
is  authorized  by  law,  and  a  railroad  company 
In  propelling  its  trains  at  high  speed  along 
its  tracks  in  the  open  country  is  simply  en- 
gaged in  the  lawful  exercise  of  its  franchise. 
If  it  Is  evidence  of  negligence  that  a  train 
Is  run  at  this  rate  of  speed,  it  must  be  be- 
cause running  at  a  less  rate  Is  a  legal  duty; 
but  there  is  no  such  duty  established  either 
by  statute  or  decision."  One  of  the  com- 
plaints of  the  plaintiff  in  Childs  v.  Pennsyl- 
vania R  R.  Co.,  150  Pa.  73,  24  Atl.  341,  whose 
husband  was  killed  at  a  railroad  crossing  In 
a  rural  portion  of  Philadelphia,  was  the 
rate  of  the  speed  of  the  train;  the  testi- 
mony showing  It  to  have  been  from  45  to  50 
miles  an  hour.  She  was  allowed  to  recover 
because  the  Jury  found  proper  warning  had 
not  been  given  of  the  approach  of  the  train ; 
but  as  to  her  contention  that  its  speed  was 
negligence,  it  was  said:  "We  do  not  think 
any  question  of  negligence  grows  out  of  the 
rate  of  speed  upon  these  facts.  The  right  of 
a  railroad  to  move  its  trains  at  such  rate 
as  the  necessities  of  Its  business,  or  the  re- 


quirements of  the  public  may  make  necessary, 
Is  subject  only  to  such  restrictions  as  may 
be  found  necessary  in  cities  and  populous 
towns.  In  the  crowded  centers  of  business 
and  population  the  public  safety  requires  the 
speed  to  be  moderated,  but  in  the  open  coun- 
try the  single  traveler  over  the  wagon  road 
may,  under  all  ordinary  circumstances,  pro- 
vide for  his  safety  by  compliance  with  the 
rule  of  law  and  of  common  sense  that  re- 
quires him  to  stop,  look  each  way  along  the 
track,  and  to  listen,  for  an  approaching  train, 
before  attempting  to  cross  the  track.  The 
movement  of  trains  must  be  regulated  by  the 
railroad  companies  In  the  exercise  of  a  busi- 
ness discretion,  and  upon  consideration  of 
the  competition  they  have  to  encounter  and 
the  necessities  of  modern  business.  We  do 
not  think  a  jury  may  fix  the  maximum  rate 
of  speed  at  which  a  train  shall  be  moved  In 
the  open  country,  or  that  a  high  rate  of  speed 
Is  negligence  per  se ;  but  while  railroad  com- 
panies may  move  their  trains  at  such  rate  of 
speed  as  the  character  of  their  machinery 
and  roadbed  may  make  practicable,  they  must 
not  forget  that  increased  speed  for  the  train 
means  Increased  danger  to  those  who  must 
cross  the  tracks,  and  that  increased  care  on 
their  part  to  guard  against  accidents  becomes 
a  duty."  In  Newhard  v.  Pennsylvania  R.  R. 
Co.,  153  Pa.  417,  26  Atl.  105,  19  L.  R.  A.  563, 
the  plaintiff  was  driving  a  wagon  over  a 
grade  crossing  in  an  open  country,  and  was 
injured  by  collision  with  one  of  the  com- 
pany's trains.  The  train  was  running  over 
the  crossing  at  the  rate  of  50  miles  an  hour. 
It  was  alleged  that  this  was  negligence,  and 
that  the  duty  of  the  company  was  to  slow 
up  at  the  crossing;  but  we  said:  "Wherein 
did  the  defendant  in  any  particular  fall  in 
duty?  It  gave  the  signal  of  its  approach  to 
the  crossing  by  the  steam  whistle.  This  was 
a  duty  which  the  law  imposed,  and  It  was 
performed.  But  it  Is  argued,  it  was  negli- 
gence in  defendant  to  maintain  the  speed  of 
50  miles  an  hour  in  its  approach  to  the  cross- 
ing, for  if  it  had  'slowed  up'  the  plaintiff 
could  have  cleared  the  crossing  before  the 
train  reached  it  The  weakness  of  this  argu- 
ment Is  in  the  Implied  duty  It  imposes  on  the 
railroad  company  of  conceding  the  superior 
right  of  the  traveler  to  the  crossing;  un- 
doubtedly, when  both  are  approaching  the 
crossing  at  a  rate  of  speed  which  would  put 
them  on  it  at  the  same  time,  unless  one  or 
the  other  'slows  up'  or  stops,  disaster  to  one 
or  the  other,  or  both,  follows.  If  the  train 
had  given  the  proper  warning  signal  to  the 
traveler  of  its  intention  immediately  for  a 
very  short  space  of  time  to  occupy  the  cross- 
ing, the  further  duty  of  'slowing  up'  or  stop- 
ping until  the  traveler  has  safely  passed  Is 
not  by  law  imposed  upon  it ;  that  duty  Is  on 
the  traveler.  In  passing  over  a  street  in  a 
city,  town,  or  village,  the  circumstances  being 
wholly  different  from  a  crossing  in  the  coun- 
try, ordinary  care  changes  the  duty,  because 
these  street  crossings  usually  are  at  short 
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intervals.  The  view  of  tbe  traveler  from  the 
cross  streets  Is  obstructed  by  lines  of  build- 
ings close  to  the  track.  While  the  sound  of 
the  whistle  and  the  bell  can  be  heard,  it  is 
difficult  to  determine  their  locality,  or  tell 
whether  they  come  from  an  approaching  or 
receding  train.  But  the  evidence  here  falls  to 
show  this  crossing,  so  far  as  concerns  danger, 
was  in  any  material  particular  different  from 
other  crossings.  The  view  at  some  points  in 
the  approach  to  It,  as  may  be  said  of  nearly 
all  of  them,  is  obstructed.  Invariable  human 
experience,  however,  as  well  as  the  evidence 
In  the  case,  proves  that  tbe  steam  whistle  of 
this  coming  train,  in  the  open  country,  could 
be  heard  from  a  quarter  to  a  half  mile  from 
where  it  was  sounded.  *  *  *  The  question 
of  speed  becomes  material  only  when  neither 
Bight  nor  sound  can  avail  the  traveler  to 
guard  against  danger." 

The  third,  fifth,  seventh,  and  eighth  assign- 
ments are  sustained,  and  the  judgment  is 
reversed,  with  a  venire  facias  de  novo. 


(102  Me.  423) 

MUNSEY  v.  HANLY. 

(Supreme  Judicial   Court  of  Maine.     Feb.  21, 
1907.) 

1.  Trespass. 

The  gist  of  the  action  of  trespass  quare 
claosum  is  the  disturbance  of  the  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass,  88  1-4,  8-10.] 

2.  Dower— Rights  Befobx  Assignment. 

Until  dower  has  been  lawfully  assigned,  the 
right  thereto  is  a  mere  chose  in  action,  and 
confers  no  title  to  or  seisin  of  the  land  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Dower,  8  176.] 

5.  Trespass— Title  to  Maintain. 

A  widow,  entitled  to  dower  in  land,  cannot 
maintain  trespass  quare  clausum  for  an  injury 
done  to  the  land,  when  her  dower  has  not  been 
lawfully  assigned  to  her. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trespass,  g  18.] 

4.  Evidence  —  Admissions    and    Declara- 
tions. 

Admissions  and  declarations  in  disparage- 
ment of  title  are  limited  to  those  cases  where  the 
subject-matter  is  capable  of  parol  proof. 

6.  Same. 

When  admissions  and  declarations  do  not 
relate  to  the  declarant's  possession,  which  is 
provable  by  parol,  but  to  his  legal  title,  which 
such  evidence  is  not  competent  to  defeat,  then 
such  admissions  and  declarations  are  not  admis- 
sible. 
6.  Appeal— EUbmless  Ebbob. 

When,  in  an  action  of  trespass  quare 
clausum  testimony  which  has  no  bearing  except 
upon  tbe  question  of  damages  is  offered  by  the 
plaintiff  and  excluded,  such  exclusion  is  not  er- 
ror, unless  the  plaintiff  shows  a  right  to  main- 
tain such  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  88  4035,  4036.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Lincoln  County. 

Trespass  quare  clausum  by  Sarah  E.  Mun- 
sey against  William  A.  D.  Hanly  to  recover 
damages  alleged  to  have  been  committed  in 


July  and  September,  1905,  on  land  to  which 
tbe  plaintiff's  husband  held  title  In  fee  at 
the  time  of  bis  death  in  1899. 

During  the  trial  tbe  plaintiff  offered  cer- 
tain testimony  which  was  excluded.  To  this 
ruling  the  plaintiff  excepted.  At  the  con- 
clusion of  the  plaintiff's  evidence  the  presid- 
ing justice  ordered  a  nonsuit.  To  this  ruling 
the  plaintiff  also  excepted.  Exceptions  over- 
ruled. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  POWERS,  PEABODY,  and  SPEAR, 
JJ. 

Wm.  H.  Hilton,  for  plaintiff.  L.  M.  Stap- 
les, for  defendant 

PEABODY,  J.  This  was  an  action  of 
trespass  quare  clausum  brought  by  the  plain- 
tiff to  recover  damages  of  the  defendant  for 
trespasses  committed  by  him  July  28  and 
September  1,  1905,  on  land  to  which  Merrill 
Munsey,  the  husband  of  the  plaintiff,  held 
title  In  fee  during  coverture  and  until  his 
death  in  the  year  1889. 

The  plaintiff,  tbe  widow,  with  the  five  min- 
or children  of  Merrill  Munsey,  continued  to 
reside  on  the  land  In  controversy.  Under 
the  statute  In  force  at  her  husband's  death 
she  was  entitled  to  dower,  but  it  had  not 
been  assigned  at  the  time  of  the  alleged  tres- 
pass. 

Tbe  only  evidence  which  the  record  pre- 
sents consists  of  the  plaintiff's  testimony. 
It  sufficiently  proves  her  husband's  ownership 
of  the  land,  her  continued  occupancy-  with  his 
children,  and  the  wrongful  destruction  by 
the  defendant  of  trees  growing  on  the  land. 
She  offered  testimony  to  show  how  the  de- 
fendant's acts  and  language  at  the  time  of 
the  trespass  affected  her  nervous  system,  and 
as  bearing  upon  her  claim  for  exemplary 
damages.  The  presiding  justice  excluded 
the  testimony  as  to  tbe  effect  upon  her 
health  of  the  acts  done  by  the  defendant  In 
aggravation  of  the  trespass,  and  ruled  that 
the  action  could  not  be  maintained  upon  the 
evidence,  and  ordered  a  nonsuit 

The  case  is  before  the  law  court  on  the 
plaintiff's  exceptions  to  this  exclusion  of  tes- 
timony, ruling,  and  order  of  nonsuit. 

The  excluded  testimony  has  no  bearing 
except  upon  the  question  of  damages,  and  is 
therefore  Immaterial,  unless  the  plaintiff  has 
shown  a  right  of  action  in  this  form.  Ames 
v.  Hilton,  70  Mc  36;  12  Eng.  &  Am.  Enc. 
19;   28  Eng.  Sc  Am.  Enc.  610. 

The  gist  of  the  action  of  trespass  quare 
clausum  is  the  disturbance  of  the  possession. 
Brown  v.  Manter.  22  N.  H.  468;  4  Kent, 
Com.  120;  3  Bl.  Com.  210;  Cooley  on  Tort, 
379. 

There  Is  authority  for  holding  that  a  widow 
continuing  to  reside  in  the  house  of  her  hus- 
band after  his  death  has  such  possession 
by  virtue  of  her  right  of  dower,  even  before 
It  is  assigned,  as  entitles  her  to  maintain 
trespass  quare  clausum  against  a  wrong- 
doer or  even  against  the  heir.     Stevens  v. 
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Stevens,  96  Ga.  374,  23  S.  E.  812;  Frlsbee 
t.  Marshall,  122  N.  C.  760,  30  S.  E.  21.  Bat 
these  cases  and  those  of  similar  import 
will  be  found  to  be  departures,  under  statu- 
tory provisions,  from  the  rule  established  by 
the  weight  of  English  and  American  author- 
ity, that  until  dower  has  been  lawfully  as- 
signed the  right  thereto  is  a  mere  chose  In 
action,  and  confers  no  title  to  or  seisin  of 
the  land  itself.  Johnson  v.  Shields,  32  Me. 
424;  Clarke  v.  Hilton,  75  Me.  426;  HI1- 
dreth  v.  Thompson,  16  Mass.  191;  1  Wash. 
R.  E.  222,  253;  4  Kent  Com.  61. 

The  plaintiff's  possession  in  this  case  was 
only  a  continuance  of  the  occupation  which 
she  had  during  the  life  of  her  husband,  and 
at  the  expiration  of  her  90  days'  quarantine 
as  his  widow  it  was  "subservient  to  the 
possessory  rights  which  descent  conferred 
upon  the  heirs  who  were  at  the  time  of  the 
alleged  trespass  In  actual  possession.  Her 
right  to  remain  was  permissive  and  not  in- 
consistent with  their  legal  right  of  posses- 
sion. 

But  it  is  claimed  by  the  plaintiff  that  her 
possession  was  not  that  of  dowress  merely, 
but  had  been  glren  her  by  the  heirs.  The 
evidence  does  not  prove  that  she  held  possess- 
sion  by  their  consent.  She  relies  upon  the 
effect  of  their  declaration,  and  her  testi- 
mony in  support  of  this  claim  is  that  as 
the  children  grew  up  they  said  to  her  re- 
peatedly: "Mother,  the  place  is  yours." 
"Mother,  you  have  brought  us  up,  and  this 
place  is  ours."  These  declarations,  besides 
being  indefinite,  do  not  come  within  the  rule 
of  admissibility.  Admissions  and  declara- 
tions in  disparagement  of  title  are  limited 
to  those  cases  where  the  subject-matter  Is 
capable  of  parol  proof.  These  do  not  relate 
to  the  declarants'  possession,  which  is  prov- 
able by  parol,  but  to  their  legal  title,  which 
such  evidence  is  not  competent  to  defeat  3 
Phillips  on  Evidence  (C.  &  H.  Notes)  266; 
Wharton  on  Evidence,  S  1165;  Keener  v. 
Kauffman,  16  Md.  296;  Dorsey  v.  Dorsey's 
Heirs,  3  Har.  &  J.  426,  6  Am.  Dec.  500 ;  Phil- 
lips v.  Laughlin,  99  Me.  26,  58  Atl.  64, 105  Am. 
St  Bep.  253,  and  cases  cited.  In  Jackson  v. 
Cary,  16  Johns.  (N.  Y.)  302.  Spencer,  C.  J., 
says:  "Parol  proof  has  never  yet  been  ad- 
mitted to  destroy  or  take  away  title." 

The  evidence  fails  to  prove  the  plaintiff's 
right  to  maintain  this  action,  and  a  nonsuit 
was  properly  ordered.  She  was  not  preju- 
diced by  the  exclusion  of  the  evidence  of- 
fered on  the  question  of  damages. 

Exceptions  overruled. 

(102  Me.  426) 

PELKEY   v.   HODGDON. 

(Supreme  Judicial  Court  of  Maine.     February 
22,  1907.) 

Witnesses— Redirect  Examination — Collat- 
eral   Evidence  — Explanation  — Implied 
Admissions  of  Liability— Intention. 
In  an  action  brought  by  the  plaintiff  to  re- 
cover for  services  alleged  to  have  been  rendered 


on  the  defendant's  farm  at  her  request  and  for 
her  benefit  the  defendant  admitted  on  cross- 
examination  that  after  the  plaintiff's  claim  had 
been  made  known  to  her,  she  mortgaged  the  farm 
for  $900  for  the  purpose  of  taking  up  a  mort- 
gage given  by  her  husband  on  property  belong- 
ing to  him,  but  on  redirect  examination  the  in- 
quiry whether  in  giving  this  mortgage  she  had 
any  purpose  to  defeat  the  collection  of  the  plain- 
tiff's claim,  was  excluded  by  the  court. 

Held:  (1)  That  if  the  testimony  be  called 
purely  collateral,  it  was  not  for  the  plaintiff  to 
call  out  collateral  facts  which  might  prejudice, 
and  then  object  to  an  explanation  of  them. 

(2)  That  the  testimony  that  the  defendant  had 
given  the  mortgage  under  such  circumstances 
might  operate  as  an  implied  admission  of  lia- 
bility on  her  part  and  was  therefore  material 
and  not  purely  collateral  evidence. 

(3)  That  It  was  the  legal  right  of  the  defend- 
ant to  state  distinctly  on  redirect  examination 
that  in  giving  the  mortgage  she  had  no  mo- 
tive or  design  to  hinder  the  collection  of  any 
claim  which  the  plaintiff  might  have  against  her, 
that  she  was  not  precluded  from  testifying  in 
regard  to  her  own  intention  by  the  fact  that  she 
was  a  party  to  the  suit  or  otherwise,  and  that 
the  exclusion  of  the  testimony  offered  was  there- 
fore erroneous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  §  1000.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  John  Pelkey  against  Fannie  A. 
Hodgdon.  Verdict  for  plaintiff,  and  defend- 
ant excepts.    Exceptions  sustained. 

Assumpsit  brought  by  the  plaintiff  against 
the  defendant  who  is  his  daughter,  to  re- 
cover the  sum  of  $2,932  for  the  services  of 
himself  and  his  team  alleged  to  have  been 
rendered  to  the  defendant  at  her  request  and 
for  her  benefit  on  a  certain  farm  In  Poland  of 
which  she  had  a  bond  for  a  deed.  Plea  the 
general  Issue,  with  a  brief  statement  Inter- 
posing the  statute  of  limitations  as  a  special 
matter  of  defense.  Verdict  for  plaintiff  for 
$406. 

The  defendant  took  exceptions  to  certain 
rulings  made  by  the  presiding  justice  during 
the  trial,  and  the  case  was  sent  to  the  law 
court  on  these  exceptions. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  POWERS,  and  SPEAR, 
JJ. 

Jesse  M.  Libby,  for  plaintiff.  Oakes,  Pul- 
slfer  &  Ludden  and  W.  H.  Judklns,  for  de- 
fendant. 


WHITEHOUSE,  J.  This  is  an  action  of  as- 
sumpsit brought  by  the  plaintiff  to  recover 
compensation  for  services  alleged  to  hare 
been  rendered  at  the  request  of  the  defendant 
and  for  her  benefit  on  a  farm  of  which  she 
had  a  bond  for  a  deed  in  the  town  of  Po- 
land. It  was  not  In  controversy  that  the 
plaintiff  lived  on  the  premises  with  his  wife 
and  son,  and  carried  on  the  farm,  from  the 
spring  of  1899  until  June,  1905,  but  the  re- 
lation of  father  and  daughter  existed  between 
the  parties,  and  the  defendant  says  that 
solely  for  the  purpose  of  providing  a  more 
comfortable  home  for  her  parents,  she  In- 
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vlted  them  to  leave  their  lonely  cabin  in  New 
Brunswick  and  come  to  her  farm  in  Poland, 
Me.,  and  that  the  plaintiff's  labor  was  ac- 
cordingly performed  chiefly  for  his  own  bene- 
fit, without  any  Intention  on  his  part  of  claim- 
ing payment  therefor  other  than  the  produce 
from  the  farm  which  he  received  from  year 
to  year,  and  without  any  expectation  on  her 
part  of  making  any  further  payments.  The 
verdict  was  for  the  plaintiff  for  $406,  and  the 
case  comes  to  this  court  on  exceptions. 

According  to  the  facts  recited  In  the  bill  of 
exceptions,  there  was  evidence  at  the  trial 
tending  to  show  that  the  purchase  price  of 
the  farm  was  $1,400,  and  that,  at  the  time  the 
plaintiff  entered  Into  possession  of  It,  the  de- 
fendant had  paid  only  $200  of  this  amount, 
but  had  received  a  bond  for  a  deed  upon  the 
payment  of  the  remaining  $1,200;  that  she 
paid  all  the  taxes  assessed  on  the  place,  but 
by  arrangement  with  her  father  she  received 
the  apples  raised  on  the  premises  each  year ; 
that  out  of  her  earnings  in  the  Bates  Street 
Laundry,  in  Lewlston,  and  the  proceeds  of 
the  apple  crop,  she  paid  the  original  Indebt- 
edness of  $1,200,  and,  together  with  the 
stumpage  of  $250  for  lumber  standing  on  the 
place,  extinguished  a  subsequent  mortgage 
of  $800  placed  on  the  property  for  the  purpose 
of  raising  money  to  repair  the  buildings; 
"that  afterwards  she  put  another  mortgage 
of  $900  on  the  farm,  and  used  the  money  to 
effect,  through  a  trustee,  the  purchase  of  a 
certain  other  mortgage  of  $800  given  by  her 
husband  upon  a  certain  legacy,  not  then  avail- 
able, owned  by  her  husband  on  his  mother's 
estate,  of  the  value  of  between  $2,000  and 
$3,000,  In  order  to  stop  large  interest  accruing 
upon  the  mortgage  and  to  save  the  legacy 
from  being  lost  by  the  mortgage." 

Concerning  this  last-named  mortgage  for 
$900,,  the  bill  of  exceptions  contains  the  fol- 
lowing statements: 

"The  defendant,  Fannie  Hodgdon,  was  In- 
quired of,  on  redirect,  touching  the  $900  mort- 
gage, the  last  one  put  on  the  farm  by  her. 
Counsel  for  plaintiff  claimed  by  insinuation 
during  the  trial  and  by  argument  to  the  Jury 
that  this  mortgage  and  the  manner  in  which 
she  effected  the  purchase  of  her  husband's 
mortgage  on  his  legacy  showed  a  purpose  on 
her  part  to  do  something  to  hinder  and  delay 
the  collection  of  her  father's  claim  In  suit." 

Touching  this  point,  the  defendant  was 
asked  Cie  following  question: 

"Whether  or  not  at  the  time  when  you 
put  that  mortgage,  the  last  mortgage,  on  your 
farm,  you  had  any  purpose  of  mind  whatever 
In  putting  the  mortgage  on  the  farm  to  de- 
feat the  collection  of  any  claim  your  father 
might  have  against  you  In  this  court." 

This  was  objected  to  and  excluded,  and  on 
exception  allowed  to  the  defendant. 

It  is  not  expressly  stated  in  the  exceptions, 
but  it  may  fairly  be  inferred  from  the  recitals 
above  quoted,  that  this  mortgage  was  given 
after  the  plaintiff's  claim  for  compensation 
bad  been  asserted  and  made  known  to  the 


defendant,  and  that  the  facts  In  regard  to  It 
were  specifically  drawn  out  on  cross-ex- 
amination; for  it  appears  that  the  "plaintiff 
claimed  by  insinuation  during  the  trial"  that 
the  mortgage  was  given  to  hinder  the  collec- 
tion of  the  plaintiff's  claim,  and  that  the  de- 
fendant's inquiry  under  consideration  was 
made  on  "redirect  examination."  As  ob- 
served by  this  court  in  Williams  v.  Gllman, 
71  Me.  21:  "If  the  testimony  be  called  purely 
collateral,  it  was  not  for  the  plaintiff  to  call 
out  collateral  facts,  which  might  prejudice, 
and  then  object  to  an  explanation  of  them. 
'The  rule  that  testimony  collateral  to  the  is- 
sue cannot  be  contradicted  does  not  apply  to 
testimony  Introduced  by  the  opposite  party, 
but  Is  confined  to  testimony  introduced  by 
cross-examination  of  an  opponent's  witness, 
or  otherwise,  by  the  party  which  proposes  to 
contradict  It" 

But  such  a  piece  of  testimony  cannot  be 
treated  as  purely  collateral.  The  fact  that 
the  defendant  had  given  a  mortgage  on  the 
property  for  such  a  large  amount,  for  no 
purpose  of  her  own,  If  not  satisfactorily  ex- 
plained, might  Indicate  a  consciousness  on 
her  part  that  she  could  not  successfully  resist 
the  plaintiff's  claim,  and  thus  operate  as  an 
Implied  admission  on  her  part  that  there  was 
an  existing  indebtedness  from  her  to  her 
father.  With  reference  to  "conduct  as  evi- 
dence of  consciousness  of  a  weak  cause,"  Mr. 
Wigmore  says:  "The  conveyance  of  property 
daring  litigation,  or  just  prior  to  it,  may  be 
evidence  of  the  transferror's  consciousness 
that  he  ought  to  lose."  Wigmore  on  Ev.  vol. 
1,  {  282.  In  Encyc.  of  Evidence,  vol.  1,  p. 
366,  under  the  caption  of  "Admissions  by 
Conduct,"  is  cited  Heneky  v.  Smith,  10  Or. 
349,  45  Am.  Rep.  143.  This  was  an  action  to 
recover  damages  for  maliciously  shooting  the 
plaintiff.  At  the  trial  the  court  admitted  in 
evidence  a  deed  of  400  acres  of  land  executed 
by  the  defendant  14  days  after  the  shooting, 
for  the  expressed  consideration  of  $1,200.  On 
appeal  It  was  held  that  the  deed  was  properly 
admitted.  In  the  opinion  the  court  say: 
"The  jury  might  reasonably  Infer  from  this 
act  of  the  appellant,  In  view  of  all  of  Its 
surroundings,  that  it  was  prompted  by  a 
consciousness  on  his  part  that  the  shooting 
of  the  respondent  was  unjustifiable,  and  that 
he  was  legally  liable  for  the  damages  oc- 
casioned by  It.  In  this  view,  it  would  operate 
like  an  admission  of  liability,  and  be  equally 
competent.  Admissions  may  be  by  acts,  as 
well  as  by  words." 

It  is  true  that  the  defendant  appears  to 
have  testified  affirmatively  that  this  mort- 
gage was  given  to  stop  the  large  interest  ac- 
cruing on  the  husband's  mortgage,  and  to 
prevent  the  sacrifice  of  the  legacy  under  that 
mortgage ;  but  upon  this  state  of  the  evidence 
the  jury  might  not  have  been  satisfied  that 
these  were  the  sole  considerations  that  induc- 
ed her  to  give  this  mortgage.  They  might 
still  have  inferred  that  another  and  perhaps 
the  principal  purpose  was  to  defeat  the  collec- 
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tlon  of  the  claim  set  Tip  against  her  by  the 
plaintiff.  It  was  the  legal  right  of  the  de- 
fendant to  state  distinctly  on  redirect  ex- 
amination that  she  had  no  such  motive  or  de- 
sign In  giving  this  mortgage.  It  was  a 
material  fact  and  not  a  matter  resting  whol- 
ly in  the  discretion  of  the  presiding  judge. 
And  it  Is  well  settled  that  the  defendant  was 
not  precluded  from  testifying  in  regard  to  her 
own  intention  by  the  fact  that  she  was  a 
party  to  the  suit  or  otherwise.  Edwards  v. 
Currier,  43  Me.  474.  See,  also,  Wigmore  on 
Evidence,  vol.  1,  {  681,  where  the  objections 
to  the  rule  are  thus  answered  by  the  author: 
"The  argument  is  (so  far  as  any  has  been 
vouchsafed)  that  such  testimony  may  be 
falsified  without  the  possibility  of  detection, 
and  that  therefore  It  is  dangerous  to  permit 
an  interested  person  to  allege,  In  effect,  what- 
ever he  pleases  as  to  his  own  state  of  mind. 
The  answers  to  this  argument  are  various 
and  sufficient  In  the  first  place,  there  Is  no 
precedent  for  It  in  the  inherited  common  law; 
It  Is  an  attempt  to  create  a  rule  without  an 
analogy  In  the  accepted  doctrines  of  the 
judicial  rulings.  In  the  next  place,  it  as- 
sumes that  there  is  no  counter  evidence  avail- 
able, and  yet  asks  that  the  only  evidence 
which  it  assumes  to  be  available  shall  be  ex- 
cluded ;  In  other  words,  asks  that  a  concedert- 
ly  proper  issue  be  submitted  to  the  jury  with 
no  evidence  at  all.  In  the  third  place,  Its 
assumption  is  incorrect  in  fact,  namely,  that 
there  Is  no  other  available  and  sufficient  evi- 
dence of  Intent  or  motive  by  which  the  per- 
son's own  testimony  can  be  tested  and  check- 
ed; for  the  evidence  from  conduct  and  cir- 
cumstances and  from  others'  testimony  Is  not 
only  a  permissible,  but  a  potent  source  of 
belief  and  is  amply  sufficient  to  guard  against 
falsification." 

It  is  accordingly  the  opinion  of  the  court 
that  the  evidence  offered  should  hare  been 
admitted.  This  conclusion  renders  it  unneces- 
sary to  consider  the  other  exceptions  pre- 
sented. 

Exceptions  sustained. 


(74  N.  H.  MO) 
CURTIS  v.  LACONIA  CAR  CO.  WORKS. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
June  4,  1907.) 

1.  Appeal— Exceptions— Questions   Raised. 

An  exception  to  the  denial  of  a  motion  to 
set  aside  a  verdict,  on  the  ground  that  it  la 
against  the  law  and  the  evidence,  raises  no  ques- 
tion of  law. 

2.  Tbial— Vbhdict— Recalling  Jury. 

In  an  action  for  personal  injury,  It  was 
not  error  to  refuse  to  recall  the  jury  and  inter- 
rogate them  as  to  what  evidence  they  consid- 
ered in  arriving  at  the  verdict 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {  813.} 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Action  by  Silas  W.  Curtis  against  the  La- 
conla   Car    Company    Works.     Verdict    for 


plaintiff,  and  defendants  bring  exceptions. 
Transferred  from  Superior  Court  Excep- 
tions overruled. 

Case,  for  negligence  causing  personal  In- 
juries. Trial  by  jury  and  verdict  for  the 
plaintiff.  This  is  the  same  case  which  was 
before  the  court  in  73  N.  H.  516,  63  Atl.  400. 
The  plaintiff's  evidence  was  substantially  the 
same  as  that  introduced  at  the  former  trial, 
together  with  the  evidence  then  offered  and 
excluded,  but  held  to  be  competent  by  the 
former  decision.  The  defendants'  motions  for 
a  nonsuit  and  for  the  direction  of  a  verdict, 
in  their  favor  were  denied,  subject  to  excep- 
tion; also  their  motion  to  set  aside  the  ver- 
dict on  the  ground  that  it  was  aganist  the 
law  and  the  evidence;  also  their  motion, 
made  after  the  jury  had  been  discharged,  to 
recall  the  jury  and  inquire  of  them  whether 
they  considered  certain  evidence,  and  to  set 
the  verdict  aside,  If  it  turned  out  that  the 
defendants  were  prejudiced  for  want  of  such 
consideration.  The  latter  motion  was  sup- 
ported by  an  affidavit  of  one  of  the  defend- 
ants' counsel,  setting  forth  the  substance  of 
conversations  bad  with  members  of  the  jury 
after  their  discharge.  The  court  denied  the 
motion,  because  "It  does  not  appear  that 
Justice  requires  that  the  Jury  be  recalled  and 
Interrogated  as  to  what  evidence  they  did  or 
did  not  consider  in  coming  to  their  verdict" 

George  B.  Cox  and  Shannon  &  Tllton,  for 
plaintiff.  Jewell,  Owen  &  Veazey,  for  de- 
fendants. 

CHASE,  J.  The  defendants'  exceptions  to 
the  denial  of  the  motions  for  a  nonsuit  and 
for  an  order  of  judgment  In  their  favor  raise 
the  same  question  of  law  that  was  before  the 
court  upon  the  former  transfer  of  the  case, 
and  that  was  then  decided  adversely  to  them. 
Curtis  v.  Car  Works,  73  N.  H.  516,  63  Atl.  400. 
The  exception  to  the  denial  of  the  motion  to 
set  aside  the  verdict  on  the  ground  that  it  Is 
against  the  law  and  the  evidence  raises  no 
question  of  law  (Wilbur  v.  Berry,  71  N.  H. 
619,  51  Atl.  904),  and  Is  not  insisted  upon. 
The  exception  to  the  denial  of  the  motion  to 
recall  the  jury  and  Interrogate  them  as  to 
the  evidence  which  they  considered  in  arriv- 
*ng  at  their  verdict,  etc.,  cannot  be  sustained. 
Winslow  v.  Smith,  74  N.  H.  63,  05  Atl.  108; 
State  v.  Frassler,  74  N.  H.  112,  65  Atl.  297. 

Exceptions  overruled.    All  concurred. 


(74  N.  H.  2(C) 

DUSTIN  v.  CURTIS. 

(Supreme  Court   of   New  Hampshire.     Merri- 
mack.   June  4,  1907.) 

1.  Tobts— Actions— Gbounds— Negligence. 

Where  the  only  relation  between  the  parties 
is  contractual,  the  liability  of  one  to  the  other 
in  an  action  of  tort  for  negligence  must  be 
based  upon  some  positive  duty  which  the  law 
imposes  because  of  the  relationship  or  because 
of  the  negligent  manner  in  which  some  act 
which  the  contract  provides  for  is  done. 
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2.  LAlfDIXtBD   AND  TENANT— DlJTT   OF   LAND- 
LORD to  Make  Repairs. 

The  law  Imposes  no  duty  upon  a  landlord 
to  make  repairs  upon  leased  premises  for  the 
benefit  of  the  tenant  or  his  family. 

SBJd.  Note.— For  cases  in  point,  see  Gent  Dig. 
.  32,  Landlord  and  Tenant,  (  636.] 

8.  Sam>— Defective  Condition  or  Pbemibm 
—Action  fob  Negligence. 

A  member  of  a  lodge  which  met  hi  a  hall 
rented  by  it  for  that  Purpose,  who  was  Injured 
while  attending  a  meeting  by  the  fall  of  plaster- 
ing from  the  ceiling,  cannot  sue  the  landlord  in 
tort  for  the  injuries  due  to  his  omission  to  re- 
pair the  premises,  even  though  he  had  agreed 
to  make  repairs. 

[Eid.  Note.— For  cases  in  point  see  Cent.  Dig. 
voL  32,  Landlord  and  Tenant,  }  631.] 

Exceptions  from  Superior  Court. 

Action  by  Henry  D.  Dust  In  against  Augus- 
ta W.  Curtis.  A  nonsuit  was  ordered  at  tire 
close  of  plaintiff's  evidence,  and  he  excepted. 
Overruled. 

The  defendant  owned  a  building  occupied 
by  several  tenants,  and  containing  a  hall 
which  was  rented  by  a  lodge  of  Odd  Fellows 
of  which  the  plaintiff  was  a  member.  Wheth- 
er the  lodge  was  an  association  or  a  corpora- 
tion did  not  appear.  March  11,  1898,  while 
the  plaintiff  was  attending  a  meeting  of  the 
Rebekah  branch  of  the  lodge,  he  was  injured 
by  a  fall  of  plastering  from  the  ceiling.  He 
had  no  knowledge  of  the  defect  In  the  plaster- 
ing. The  hall  was  first  let  to  the  lodge  on' 
March  16,  1886,  for  a  term  of  five  years,  at 
an  annual  rental  of  $84;  the  defendant  agree- 
ing to  make  repairs.  In  December,  1891,  and 
January,  1892,  there  were  negotiations  which 
resulted  in  the  lodge  continuing  as  tenant 
of  the  hall  at  an  annual  rental  of  $100.  If 
the  terras  of  the  original  letting  were  reduced 
to  writing,  the  lease  could  not  be  found. 
There  was  no  definite  evidence  of  a  written 
lease.  The  plaintiff  was  present  In  1892, 
when  It  was  arranged  that  the  lodge  should 
continue  as  tenant  At  the  trial  he  was  ask- 
ed, "What  change,  if  any,  was  made  in  the 
original  rental?"  and  he  replied,  "The  price 
was  raised  to  $100  a  year."  Subject  to 
the  defendant's  exception,  Mrs.  Dustin,  a  wit- 
ness for  the  plaintiff,  testified  that  In  April, 
1899,  the  defendant's  husband,  who  was  her 
agent  In  letting  and  managing  the  hall,  told 
her  he  was  to  make  the  repairs.  Some  little 
tune  before  the  accident  the  defendant  was 
informed  that  a  portion  of  the  plastering  had 
fallen,  and  her  husband  sent  a  person  to  see 
what  repairs  were  needed,  but  there  was  no 
evidence  that  any  repairs  were  ever  made. 
There  was  evidence  that  the  plastering,  at  the 
point  where  It  became  detached  and  fell,  had 
been  wet  from  leakage  during  that  winter 
and  before,  but  It  was  not  shown  where  the 
water  came  from. 

Martin  &  Howe,  for  plaintiff.  Streeter  &' 
Hollls,  for  defendant. 

BINGHAM,  J.  It  is  clear  upon  the  evi- 
dence that  the  premises  upon  which  the  plain- 


tiff was  when  he  received  his  injury  were  in 
the  possession  and  control  of  a  tenant  It  la 
equally  clear  that  the  plaintiff  was  not  pres- 
ent at  the  tune  as  a  guest  of  the  defendant, 
or  upon  her  Invitation.  The  plaintiff  claims 
that  he  was  there  as  the  tenant  or  as  a  guest 
of  the  tenant  It  is  doubtful  whether  the  evi- . 
deuce  is  sufficiently  definite  to  warrant  ei- 
ther conclusion;  but  if  we  assume  that  the 
plaintiff  was  present  as  a  tenant  that  one  of 
the  terms  of  the  tenancy  was  that  the  de- 
fendant should  make  all  necessary  repairs, 
and  that  the  plaintiff's  Injury  was  due  to  the 
defendant's  omission  to  repair,  it  does  not 
follow  that  this  action  of  tort  for  negligence 
can  be  maintained  against  the  defendant  be- 
cause of  her  omission  in  this  respect  unless 
her  failure  resulted  in  the  breach  of  a  duty 
imposed  by  law,  as  well  as  the  breach  of  an 
obligation  created  by  the  agreement  of  the 
parties.  "Actionable  negligence  is  the  neg- 
lect of  a  legal  duty.  •  •  •  To  bring  the 
case  within  the  category  of  actionable  negli- 
gence some  wrongful  act  must  be  shown,  or  a 
breach  of  some  positive  duty.  •  *  •  The 
duty  to  do  no  wrong  is  a  legal  duty.  The 
duty  to  protect  against  wrong  is,  generally 
speaking  and  excepting  certain  intimate  rela- 
tions in  the  nature  of  a  trust  a  moral  obliga- 
tion only,  not  recognized  or  enforced  by  law." 
Buch  v.  Company,  69  N.  H.  257,  2G0,  261,  44 
AtL  809,  76  Am.  St  Rep.  163 ;  Plttsfleld,  etc., 
Co.  v.  Shoe  Co.,  71  N.  H.  522,  631,  63  Atl.  807, 
60  L.  R.  A.  116. 

In  Courtenay  v.  Earle,  10  C.  B.  73,  Jervls, 
C.  J.,  in  speaking  of  the  case  of  Boorman  v. 
Brown,  8  Q.  B.  511,  said:  "That  case  will  be 
found  to  proceed  upon  the  principle  that 
where  there  is  an  employment  which  employ- 
ment Itself  creates  a  duty,  an  action  on  the 
case  will  lie  for  a  breach  of  that  duty,  al- 
though it  may  consist  in  doing  something  con- 
trary to  an  agreement  made  in  the  course  of 
such  employment  by  the  party  upon  whom 
the  duty  is  cast  •  •  •  Before  that  case  it 
had  been  supposed,  upon  the  authority  of 
Corbett  v.  Packington  [6  B.  &  a  268],  that 
the  violation  of  a  bare  promise,  without  any 
such  general  duty,  might  be  the  subject  of 
an  action  of  tort  That  clearly  is  not  so. 
Without  altogether  destroying  the  well-known 
distinction  between  actions  of  contract  and 
actions  of  tort,  I  think  we  cannot  hold  the 
counts  In  this  declaration  to  be  well  Joined." 
In  Legge  v.  Tucker,  1  H.  &  N.  600,  Pollock, 
C  B.,  in  stating  the  distinction  between  ac- 
tions of  contract  and  actions  of  tort  said: 
"When  the  foundation  of  the  action  is  a  con- 
tract In  whatever  way  the  declaration  is 
framed,  it  is  an  action  of  assumpsit;  but 
when  there  is  a  duty  ultra  the  contract,  the 
plaintiff  may  declare  In  case."  And  in  Tat- 
tan  v.  Railway,  2  B.  &  E.  844,  Cockburn,  0. 
J.,  In  considering  the  subject  said:  "What- 
ever may  be  the  distinction  between  an  obli- 
gation arising  out  of  a  contract  and  a  duty 
Imposed  by  the  common  law  on  persons  en- 
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tering  into  a  contract.  It  Is  Impossible  to  refer 
to  the  cases  to  which  our  attention  has  been 
called,  without  seeing  that  they  establish  that 
a  duty  was  Imposed  upon  the  defendant  [com- 
mon carriers]  *  •  *  by  the  custom  of  the 
realm  so  soon  as  they  entered  into  the  con- 
tract with  the  plaintiff,  and  Independently  of 
the  terms  of  the  contract  Itself.  The  plaintiff 
might,  had  he  thought  fit,  have  brought  his 
action  on  the  contract;  but  he  was  alBO  en- 
titled to  sue  the  defendants  for  the  breach  of 
their  common-law  duty.  Having  chosen  the 
latter  course,  be  cannot,  according  to  the  au- 
thorities, be  said  to  have  brought  an  action 
of  contract.  *  *  *  The  action  is  an  action 
on  the  case,  not  in  form  only,  but  in  sub- 
stance." See,  upon  the  same  subject,  Tuttle 
v.  Company,  145  Mass.  169,  13  N.  E.  465; 
Rich  v.  Railroad,  87  N.  Y.  382;  1  Ch.  PI. 
(16th  Am.  Ed.)  196. 

In  accordance  with  the  foregoing  author- 
ities, it  may  be  stated  as  a  principle  of  law 
that,  where  the  only  relation  between  the 
parties  Is  contractual,  the  liability  of  one  to 
the  other  In  an  action  of  tort  for  negligence 
must  be  based  upon  some  positive  duty  which 
the  law  imposes  because  of  the  relationship, 
or  because  of  the  negligent  manner  In  which 
some  act  which  the  contract  provides  for  is 
done ;  and  that  the  mere  violation  of  a  con- 
tract, where  there  Is  no  general  duty,  Is  not  the 
basis  of  such  an  action.  This  being  so,  and 
the  relation  between  the  parties  to  this  suit 
being  that  of  landlord  and  tenant,  and  it 
having  been  decided  In  Towne  v.  Thompson, 
68  N.  H.  317,  44  Ati.  492,  46  L.  R.  A.  478, 
that  no  duty  Is  imposed  by  law  upon  a  land- 
lord to  make  repairs  upon  leased  premises 
for  the  benefit  of  his  tenant  or  a  member  of 
the  tenant's  family,  It  follows  that  the  pres- 
ent action  cannot  be  maintained  because  of 
the  mere  failure  of  the  defendant  to  keep  her 
agreement  to  repair.  In  fact,  it  is  generally 
held  that  a  tenant,  a  member  of  his  family, 
or  his  guest,  cannot  sue  a  landlord  In  tort 
for  personal  injuries  due  to  his  omission 
to  repair  premises  which  have  passed  Into 
the  possession  and  control  of  the  tenant,  even 
If  the  landlord  has  agreed  to  make  repairs. 
Shackford  v.  Coffin,  95  Me.  69,  49  Atl.  57; 
Tuttle  v.  Company,  145  Mass.  169,  18  N.  E. 
465;  Davis  v.  Smith,  26  R.  I.  129,  58  Atl. 
630,  66  L.  R.  A.  478,  106  Am.  St  Rep.  691; 
Schick  v.  Plelschauer,  26  App.  Dlv.  210,  49 
N.  Y.  Supp.  962;  Frank  v.  Mandel,  76  App. 
Div.  413,  78  N.  Y.  Supp.  855 ;  Stelz  v.  Van 
Dusen,  93  App.  Dlv.  358,  359,  87  N.  Y.  Supp. 
716;  Hushes  v.  Ginsberg,  99  App.  Dlv.  417, 
91  N.  T.  Supp.  216;  Sherlock  v.  Rushmore, 
99  App.  Dlv.  598,  91  N.  Y.  Supp.  152 ;  Boden 
v.  Scholtz,  101  App.  Dlv.  1,  91  N.  Y.  Supp. 
437;  Feary  v.  Hamilton,  140  Ind.  45,  39  N.  E. 
516;  1  McAd.  L.  &  T.  438;  Jones  L.  &  T.  S 
592;  18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  231, 
234;  24  Cyc.  1115. 

The  other  contentions  of  the  plaintiff  may 
be  disposed  of  without  extended  considera- 


tion. There  was  no  evidence  that  would  au- 
thorize a  finding  that  the  defendant  repaired 
the  defective  celling  and  did  the  work  In  a 
negligent  manner  (Edwards  v.  Lamb,  69  N. 
H.  599,  45  Atl.  480,  50  L.  R.  A.  160;  Pitts- 
field,  etc.,  Co.  v.  Shoe  Co.,  71  N.  H.  522,  533, 
53  Atl.  807,  60  L.  R.  A.  116;  Gill  v.  Middle- 
ton,  105  Mass.  477,  479,  7  Am.  Rep.  548; 
Balrd  v.  Daley,  67  N.  Y.  236,  15  Am.  Rep. 
488;  Boden  v.  Scholtz,  101  App.  Dlv.  1),  nor 
that  the  water  which  caused  the  celling  to 
loosen  and  fall  was  due  to  a  roof  over  which 
the  defendant  retained  full  control  and  which 
became  leaky  because  of  her  failure  to  re- 
pair, even  if  it  could  be  Bald  that  her  control 
of  the  roof  would  Impose  upon  her  the  duty  to 
repair.  Coupe  v.  Piatt,  172  Mass.  458,  52  N.  E. 
526,  70  Am.  St  Rep.  293 ;  Cheeseborough  v. 
Green,  10  Conn.  318,  26  Am.  Dec.  396 ;  Doupe 
v.  Genln,  45  N.  Y.  119,  6  Am.  Rep.  47 ;  Purcell 
v.  English,  86  Ind.  34,  44  Am.  Rep.  255 ;  Cole 
v.  McKey,  66  Wis.  500,  29  N.  W.  279,  67  Am. 
Rep.  293;  Jones,  L.  &  T.  |  612;  18  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  218.  The  nonsuit  was 
properly  ordered. 
Exceptions  overruled. 

WALKER,  J.,  did  not  alt   The  others  con- 
curred. 

(74  N.  H.  270) 
BARKER  v.  HEATH. 

(Supreme  Court  of  Mew  Hampshire.    Hills- 
borough.  June  4,  1907.) 
L  Limitation  o»  Actions— New  Promise. 

A  direct  admission  by  a  debtor  within  six 
years  prior  to  the  commencement  of  the  action 
of  a  subsisting  debt  which  he  is  liable  and 
willing  to  pay  is  sufficient  evidence  of  a  new 
promise  to  bar  limitations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  $  597.] 

2.  Sams— Conditional  Pbomise. 

If  a  promise  to  pay  a  debt  is  conditional, 
limited,  or  qualified,  the  statute  of  limitations 
will  operate  so  far  as  it  may  In  view  of  the  con- 
dition, limitation,  or  qualification ;  the  creditor 
being  required  to  show  that  the  qualification, 
condition  or  limitation  has  been  fulfilled. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  {  604.] 

3.  Same— Partial  Payment. 

Partial  payment  of  a  note  by  the  maker 
under  circumstances  showing  that  he  understood 
it  was  partial  only,  and  which  did  not  indicate 
an  unwillingness  on  his  part  to  pay  the  balance, 
is  evidence  from  which,  if  there  is  nothing  to 
control  it  a  jury  should  find  a  new  promise, 
tolling  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  IS  642,  643.] 

4.  Same— Evidence— Indorsements. 

Indorsements  on  a  note  will  not  be  received 
as  evidence  of  partial  payments  to  toll  limita- 
tions, unless  shown  to  be  in  the  handwriting  of 
the  maker  of  the  note,  or  their  genuineness  and 
truthfulness  1b  established  by  other  evidence. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  {  639.] 

5.  Same— Conditional  Promise. 

Where,  in  an  action  on  a  note,  plaintiff 
relied  on  a  new  promise  to  toll  limitations  plead- 
ed, and  the  promise  proved  was  that  defendant 
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would  pay  the  debt  as  soon  as  she  could  or  aa 
soon  as  she  was  able,  an  instruction  that  that 
was  an  absolute  and  unqualified  promise  was 
erroneous. 

FEd.  Note.— For  cases  in  point,  see  Cent.-  Dig. 
vol.  33.  Limitation  of  Actions  $$  604-609,  611.] 

6.  Same— Evidence  of  Ability. 

Where  a  debtor's  promise  to  _pay  as  soon  as 
she  could  was  relied  on  to  toll  limitations,  evi- 
dence Of  an  antenuptial  contract  between  her 
and  her  husband,  since  deceased,  by  which  she 
obtained  certain  property,  was  admissible  to 
prove  her  pecuniary  ability. 

7.  Same. 

Where  a  promise  to  pay  a  debt  as  soon  as 
the  debtor-  was  able  was  relied  on  to  toll  limi- 
tations, and  no  issue  as  to  her  ability  prior  to 
her  marriage  in  1905  was  tendered,  it  was  not 
error  to  exclude  evidence  that  for  several  years 

£rior  to  that  time  she  was  physically  unfit  for 
ard  labor,  and  when  she  made  certain  pay- 
ments did  not  thereby  intend  to  keep  the  note 
alive. 

Transferred  from  Superior  Court;  Pike, 
Judge. 

Action  by  Levi  Barker  against  Kate  P. 
Heath  on  a  note  for  $734.52,  dated  April  1, 
1895,  and  payable  to  plaintiff  on  demand  with 
interest  Suit  was  brought  November  2, 1905, 
and  defendant  pleaded  limitations,  to  which 
plaintiff  replied,  alleging  new  promise  within 
six  years.  A  verdict  was  rendered  In  favor 
of  plaintiff,  and  the  case  was  transferred  to 
the  Supreme  Court.    Exceptions  sustained. 

The  following  indorsements  are  upon  the 
back  of  the  note:  April  10,  1895,  $5;  Sep- 
tember 19,  1895,  $5;  October  16,  1895,  $5; 
December  16,  1895,  $5;  September  19,  1896, 
$3;  August  25,  1898,  $2;  December  26,  1899, 
$2.  The  plaintiff  testified  as  follows:  He  re- 
ceived the  foregoing  sums  from  the  defendant 
at  the  dates  mentioned,  and  made  the  indorse- 
ments In  her  presence.  At  the  time  of  the 
last  payment  the  defendant  said,  In  substance, 
that  it  was  all  she  could  give  him  at  that 
time;  that  she  would  give  him  more  as  soon 
as  she  could,  and  would  pay  him  Just  as  fast 
as  she  could;  that  she  was  having  a  hard 
time,  her  boarders  bad  left  her,  her  eyes  were 
troubling  her,  and  she  bad  to  go  to  an  oculist ; 
that  it  was  taking  her  money,  but  she  would 
pay  him  as  fast  as  she  could  At  the  dates  of 
the  Indorsements  she  always  promised  to  pay 
as  fast  as  she  could  and  as  soon  as  she  was 
able,  and  wanted  him  to  be  easy  with  her. 
In  a  conversation  subsequent  to  December 
26,  1899,  she  said  she  had  no  money  for  him 
then,  hut  would  give  him  some  just  as  soon 
as  She  could.  The  defendant's  evidence  tend- 
ed to  prove  that  she  did  not  make  either  of 
the  last  two  payments  indorsed  on  the  note ; 
that  she  did  not  promise  the  plaintiff  at  any 
time  that  she  would  pay  the  balance  of  the 
note,  because  she  knew  it  was  impossible  for 
her  to  do  so ;  and  that  she  did  not  promise 
him  on  December  26,  1899,  or  at  any  subse- 
quent date,  that  she  would  pay  the  note  as 
soon  as  she  was  able,  or  as  soon  as  she  could, 
or  promise  anything  to  that  effect. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  for  a  nonsuit,  on  the  ground 


that  there  was  no  evidence  that  the  plaintiff 
could  pay,  or  was  able  to  pay,  the  note  when 
the  action  was  brought  The  motion  was  de- 
nied, subject  to  exception.  The  defendant's 
offer  to  prove  that  she  was  physically  unfit 
for  hard  labor  for  several  years  prior  to  No- 
vember 22,  1905,  was  rejected,  subject  to  ex- 
ception. Upon  cross-examination,  the  plain- 
tiff's counsel  was  permitted,  subject  to  excep- 
tion, to  ask  the  defendant  whether  she  did 
not  Intend  to  keep  the  note  alive  by  her  pay- 
ments and  promises  In  1897,  1S98,  and  1899, 
to  which  she  replied:  "I  paid  him  what  I 
could  I  knew  I  never  could  pay  it  in  the 
world,  and  I  dont  know  why  I  should  prom- 
ise to  pay  it  when  I  knew  I  never  could. 
When  he  came  to  me  for  money  I  gave  him 
what  I  could"  The  defendant  married  early 
in  the  fall  of  1905,  and  her  husband  died  a 
few  months  later.  The  plaintiff  put  In  evi- 
dence an  antenuptial  agreement  between  the 
defendant  and  her  husband,  In  effect  that  the 
latter  would  leave  the  defendant  by  will,  cer- 
tain real  estate,  and  also  the  provision  of  the 
husband's  will  by.  which  a  devise  of  real  es- 
tate, worth  $5,500  or  $6,000  and  incumbered 
for  about  $3,500,  was  made  to  the  defendant 
The  defendant  excepted  to  the  testimony,  on 
the  ground  that  It  was  uncertain,  under  the 
agreement  and  will,  whether  she  took  a  life  es- 
tate or  a  fee  in  the  realty.  Before  the  evi- 
dence was  closed,  the  court  came  to  the  con- 
clusion that  the  law  of  this  state  relating 
to  the  character  of  the  defendant's  new  prom- 
ise was  as  stated  subsequently  In  the  charge 
to  the  jury.  The  counsel,  understanding  that 
such  was  the  court's  view  of  the  law,  made 
no  comments  in  their  closing  arguments  to 
the  jury  upon  the  evidence  relating  to  the  de- 
fendant's ability  to  pay.  The  defendant  mov- 
ed to  set  aside  the  verdict  because  this  evi- 
dence, not  being  excluded,  excepting  by  the 
effect  of  the  charge,  was  incompetent  and 
prejudicial.  The  motion  was  denied,  subject 
to  exception. 

The  court,  after  instructing  the  Jury  that 
their  verdict  must  be  for  the  defendant  un- 
less she,  by  her  acts  or  promises,  gave  the 
plaintiff  to  understand  within  six  years  that 
she  recognized  the  existence  of  the  note  and 
Intended  to  pay  it  further  instructed  them 
that  the  promise  must  be  absolute,  or,  if 
conditional,  that  the  condition  must  have  been 
fulfilled;  and  that  a  promise  by  the  defend- 
ant to  pay  as  soon  as  she  could,  or  when  she 
was  able,  would  be  regarded  by  the  law  of 
this  state  as  an  absolute  promise.  Continu- 
ing, the  court  said:  "So  if  you  find  that 
within  six  years  she  said,  'I  will  pay  it  as 
soon  as  I  can,'  or  'as  soon  as  I  am  able,'  then 
you  will  regard  it  as  having  been  an  absolute 
and  unqualified  promise  on  her  part"  To  this 
portion  of  the  charge  the  defendant  excepted. 

Wason  &  Moran,  for  plaintiff.  Doyle  & 
Lucier,  for  defendant 

CHASE,  J.  It  was  held  In  the  earlier 
cases  of  assumpsit  in  this  state  that,  while  a 
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simple  acknowledgment  of  a  debt  would  not 
prevent  the  statute  of  limitations  from  oper- 
ating upon  It,  such  acknowledgment  was  evi- 
dence from  which,  if  there  was  nothing  to 
rebut  it,  a  Jury  might  find  a  new  promise.  If 
the  acknowledgment  was  accompanied  by  a 
condition,  limitation,  or  qualification  of  any 
kind,  its  effect  as  evidence  was  modified  cor- 
respondingly. Stanton  v.  Stanton,  2  N.  H. 
425;  Buswell  v.  Roby,  3  N.  H.  467;  Atwood 
v.  Coburn,  4  N.  H.  315.  Doubts  were  enter- 
tained whether  these  decisions  were  in  accord 
with  the  real  intent  and  purpose  of  the  stat- 
ute, and  it  was  held  that  the  principle  of 
them  could  not  be  applied  in  actions  of  debt. 
Rice  v.  Wilder,  4  N.  H.  336;  Exeter  Bank  v. 
Sullivan,  6  N.  H.  124,  133;  Downer  v.  Shaw, 
28  N.  H.  151.  In  the  later  cases  it  has  been 
uniformly  held  that  a  direct  and  unqualified 
admission  by  a  debtor,  witbin  six  years  prior 
to  the  commencement  of  the  action,  of  a  sub- 
sisting debt  which  he  Is  liable  and  willing  to 
pay,  Is  sufficient  evidence  of  a  new  promise, 
and  will  prevent  the  statutory  bar  to  the  re- 
covery of  the  debt  The  law  on  this  point 
has  been  so  frequently  and  uniformly  stated 
in  the  foregoing  form,  substantially,  that  the 
statement  may  be  regarded  as  a  well-settled 
rule  of  law,  like  the  statement  of  a  statute. 
If  the  admission  be  conditional,  limited,  or 
qualified  in  any  way  or  to  any  extent,  the 
new  promise  will  have  a  like  quality,  and  the 
statute  will  operate  so  far  as  it  may  in  view 
of  the  condition,  limitation,  or  qualification. 
In  case  there  is  a  condition,  the  creditor  must 
show  that  it  has  been  fulfilled  or  complied 
with  to  entitle  himself  to  the  implication  of 
a  new  promise.  Russell  v.  Copp,  5  N.  H. 
154;  Exeter  Bank  v.  Sullivan,  6  N.  H.  124, 
135,  136;  Manning  v.  Wheeler,  13  N.  H.  486, 
487;  Ventrls  v.  Shaw,  14  N.  H.  422;  Butter- 
field  v.  Jacobs,  15  N.  H.  140;  Downer  v. 
Shaw,  28  N.  H.  151,  153;  Dodge  v.  Leavitt, 
59  N.  H.  245;  Stowell  v.  Fowler,  59  N.  H. 
585;  Holt  v.  Gage,  60  N.  H.  536;  Pickering 
v.  Frink,  62  N.  H.  342;  Gage  v.  Dudley,  64 
N.  H.  271,  275,  9  Atl.  786;  Engel  v.  Brown, 
69  N.  H.  183,  184,  45  Atl.  402;  Mooar  v. 
Mooar,  69  N.  H.  643,  46  Atl.  1052;  Rosslter 
v.  Colby,  71  N.  H.  386,  387,  52  Atl.  927.  A 
partial  payment  of  a  promissory  note  by  the 
maker,  under  circumstances  which  show  that 
be  understood  it  was  partial  only,  and  which 
do  not  Indicate  an  unwillingness  on  his  part 
to  pay  the  balance,  Is  evidence  from  which, 
if  there  is  nothing  to  control  it,  a  Jury  should 
find  a  new  promise.  Indorsements  upon  a 
note  will  not  be  received  as  evidence  of  such 
payments  unless  shown  to  be  In  the  hand- 
writing of  the  maker,  or  there  is  other  evi- 
dence of  their  genuineness  and  truthfulness. 
Exeter  Bank  v.  Sullivan,  6  N.  H.  124;  Ken- 
niston  v.  Avery,  16  N.  H.  117;  Chapman  v. 
Boyce,  16  N.  H.  237;  Jones  v.  Jones,  21  N.  H. 
219;  Brown  v.  Latham,  58  N.  H.  30,  24  Am. 
Rep.  568;  Engel  v.  Brown,  69  N.  H.  183,  45 
Atl.  402. 
According  to  the  plaintiff's  testimony,  the 


defendant  made  a  payment  of  $2  upon  the 
promissory  note  in  suit  within  six  years 
of  the  time  when  the  action  was  brought, 
and  said,  in  substance,  at  the  time  of  mak- 
ing the  payment,  that  It  was  all  she  could 
then  pay,  that  she  would  pay  more  as  soon 
as  she  could,  would  pay  Just  as  fast  as 
she  could  on  the  note.  This  testimony,  if 
credited  by  the  Jury,  would  justify  them  In 
finding  that  the  defendant  understood  she 
was  making  a  partial  payment  upon  a  promis- 
sory note  which  she  regarded  as  a  subsisting 
debt  that  she  was  liable  to  pay,  and  was  will- 
ing to  pay  as  fast  as  she  could  or  was  able. 
Her  statements  relating  to  losing  her  board- 
ers, and  to  the  extraordinary  expenses  to 
which  she  was  subjected  by  reason  of  the 
trouble  in  her  eyes,  tend  to  prove  that  her 
willingness  to  pay  was  conditional  and  de- 
pended upon  her  future  pecuniary  ability.  In 
effect,  she  promised  that  she  would  make  pay- 
ments on  the  note  as  fast  as  her  pecuniary 
ability  would  enable  her  to  do  so.  The  later 
statement  In  evidence  was  to  the  same  effect. 
In  Butterfleld  v.  Jacobs,  15  N.  H.  140,  141, 
the  court  said:  "Where  a  person,  on  being 
applied  to  for  payment  of  a  debt,  declares  his 
Inability  to  pay  it,  but  promises  to  pay  it 
when  he  shall  become  able,  the  happening  of 
the  contingency  is  in  its  nature  susceptible 
of  being  proved.  His  pecuniary  ability  is  a 
matter  of  fact  no  more  indefinite  nor  uncer- 
tain than  most  facts  ordinarily  In  controversy. 
Such  a  promise  Is  clearly  conditional,  de- 
pendent on  the  happening  of  a  future  event 
Evidence  of  the  promise  and  of  the  pecuniary 
ability  has  therefore  been  held  sufficient  to 
take  a  case  out  of  the  operation  of  the 
statute."  The  defendant  in  that  case  prom- 
ised that  If  be  was  not  arrested  in  an  action 
upon  the  note  as  was  threatened,  he  would  go 
to  work  at  his  trade  and  would  pay  the  debt 
as  fast  as  he  could;  and  It  was  held  that  his 
language  was  too  uncertain  and  indefinite  to 
constitute  a  conditional  promise  to  pay  when 
he  should  be  able,  and  that  the  promise  was 
absolute.  To  the  same  effect  is  First  Cong. 
Society  v.  Miller,  15  N.  H.  520. 

The  reasoning  by  which  these  decisions 
were  reached  is  not  satisfactory.  It  is  diffi- 
cult to  understand  why  the  principles  stated 
in  the  foregoing  quotation  from  the  opinion 
in  the  first  case,  which  are  believed  to  be 
sound,  did  not  apply  to  the  facts  of  the 
cases,  and  why  they  should  not  have  govern- 
ed  the  decisions.  The  mere  omission  of  the 
debtors  to  expressly  state  tbeir  Inability  to 
pay  the  debts  presently  does  not  seem  suffi- 
ciently to  differentiate  the  cases  from  the 
case  described  in  the  quotation.  While  it  is 
possible  that  the  debtors  may  have  had  In 
mind,  as  the  condition  of  their  promises,  their 
convenience  in  view  of  their  other  obligations, 
or  in  view  of  contemplated  speculations  oi 
purchases,  it  is  highly  probable  that  pecuni- 
ary ability  to  pay  the  debt  was  the  contin- 
gency they  intended  to  attach  to  their  prom- 
ises, the  same  as  would  have  been  apparent 
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If  they  had  expressly  declared  their  present 
inability.  However  this  may  be,  it  is  quite 
clear  that  If  the  plaintiff's  testimony  in  the 
present  case  is  believed,  the  defendant's  will- 
ingness to  pay  the  balance  of  the  note  de- 
pended upon  her  pecuniary  ability  to  pay  it. 
Kecent  cases  fully  Justify  this  view.  Stowell 
t.  Fowler,  59  N.  H.  585;  Rossiter  v.  Colby, 
71  N.  H.  386,  52  Atl.  927.  See,  also,  Atwobd 
▼.  Coburn,  4  N.  H.  315,  318;  Betton  v.  Cutis, 
11  N.  H.  170;  Manning  v.  Wheeler,  13  N.  H. 
486.  The  defendant's  exception  to  the  charge 
of  the  court  must  therefore  be  sustained. 

The  testimony  Introduced  by  the  plaintiff 
relating  to  the  antenuptial  agreement  be- 
tween the  defendant  and  her  late  husband, 
and  the  provision  of  the  husband's  will  in 
her  favor,  bad  a  tendency  to  prove  that  she 
possessed  pecuniary  ability.  The  nature  of 
the  estate  was  material  only  as  showing  the 
extent  of  such  ability.  The  testimony  was 
relevant  to  the  issue  and  competent  It,  in 
connection  with  the  other  evidence  introduced 
by  the  plaintiff,  justified  the  denial  of  the 
defendant's  motion  for  a  nonsuit  The  fore- 
going views  of  the  law  render  immaterial  the 
exception  to  the  denial  of  the  defendant's  mo- 
tion to  set  aside  the  verdict 

No  error  Is  perceived  in  the  ruling  relating 
to  the  rejection  of  the  defendant's  offer  to 
prove  ber  physical  condition  prior  to  Novem- 
ber, 1905,  or  to  the  ruling  relating  to  the  de- 
fendant's cross-examination.  It  would  seem, 
at  least,  that  the  court.  In  the  exercise  of  his 
discretion,  might  properly  rule  as  he  did. 

Exceptions  sustained  in  part  Verdict  set 
aside.    All  concurred. 


(74  N.  H.  277) 

HARRIMAN  v.  MOORE  &  CO. 

(Supreme    Court    of    New    Hampshire.    Coos. 
June  4.  1907.) 

X.  Highways— Establishment— Statutes. 

Under  Pub.  St.  1001.  c  67,  i  1,  defining  a 
highway  as  a  way  that  has  been  used  for  pub- 
lic travel  for  20  years,  etc.,  highways  by  user 
arising  from  the  uninterrupted  use  of  land  for 
public  travel  exist  notwithstanding  sections  2, 
12,  and  13  prescribe  methods  for  laying  out 
highways. 

2.  Evidence— Secondary  Evidence. 

Where  a  highway  is  both  a  highway  of  rec- 
ord and  by  user,  proof  of  user  is  not  inadmis- 
sible as  an  attempt  to  prove  a  highway  by 
secondary  evidence. 

3.  Highways— Establishment— Statutes  — 
Construction. 

Pub.  St  1901,  c.  67,  i  1,  providing  that 
highways  are  only  such  as  are  laid  out  as  pre- 
scribed by  statute  or  as  have  been  used  for  pub- 
lic travel  thereon,  other  than  travel  to  and 
from  a  toll  bridge  or  ferry,  for  20  years,  when 
considered  in  connection  with  its  history  em- 
bodied in  Rev.  St  1843.  c.  53,  $  7,  Comp.  St 
1854,  c.  57,  i  7.  and  Oen.  St.  1807,  c  69.  I  8, 
means  that  when  land  Is  thrown  open  to  the 
public  the  way  will  not  become  a  public  high- 
way, however  long  it  may  be  used,  provided  the 
travel  on  it  is  limited  to  travel  to  and  from  a 
toll  bridge  or  ferry;  but  if  it  is  used  for  gen- 
eral public  travel,  though  not  exclusively  for 
such  tnvel,  it  may  become  a  public  highway  by 
20  years'  user. 
67  A.— 15 


4.  Same. 

Proof  that  a  highway  has  been  used  for 
general  public  travel  for  more  than  20  years, 
and  that  it  has  been  kept  in  repair  by  the  publiu 
authorities,  warrants  the  conclusion  that  it  is 
a  public  highway  by  user  under  Pub.  St  1901,  c 
07,  8  1,  declaring  that  highways  are  such  as 
have  been  used  for  public  travel  for  20  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  §5  6-12.] 

5.  Same— Obstructions— Injuries. 

Where  one  placing  an  obstruction  in  the 
traveled  part  of  a  highway  should  have  antici- 
pated that  horses  of  travelers  on  the  highway 
might  become  frightened  and  uncontrollable, 
and  that  his  act  in  placing  the  obstruction  in 
the  highway  might  render  it  dangerous,  the  fact 
that  a  traveler's  horse  became,  without  his 
fault  uncontrollable,  was  a  mere  condition 
which  should  have  been  provided  against,  and 
the  traveler  was  entitled  to  recover  for  injuries 
sustained  in  consequence  thereof. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  g  509.] 

6.  Same. 

A  highway  was  located  beside  the  tracks  of 
a  railway  on  which  locomotives  were  liable  to 
be.  The  horse  of  the  traveler  became  frighten- 
ed at  a  locomotive,  and  the  traveler  was  injured 
by  an  obstruction  placed  in  the  highway  so  as 
to  narrow  the  traveled  part  thereof.  Held,  that 
the  person  placing  the  obstruction  in  the  high- 
way was  negligent  in  not  anticipating  that 
horses  of  travelers  might  become  frightened,  and 
in  not  providing  against  such  a  contingency. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  23,  Highways,  §  509.] 

7.  Same. 

A  traveler  on  a  highway  need  not  to  hold 
one  placing  an  obstruction  in  the  highway  liable 
for  an  injury  sustained  in  consequence  thereof, 
show  that  the  injury  was  due  solely  to  the  ob- 
struction, if  his  conduct  in  no  way  contributed 
to  the  injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  {  509.] 

Transferred  from  Superior  Court;  Stone, 
Judge. 

Action  by  Alice  L.  Harrlman  against  Moore 
&  Co.  There  was  a  verdict  for  plaintiff,  and 
the  cause  was  transferred  from  the  superior 
court.    Exceptions  overruled. 

Case  for  personal  Injuries  alleged  to  have 
been  caused  by  the  obstruction  of  a  public 
highway  in  the  town  of  Gorham,  upon  which 
the  plaintiff  was  traveling  with  ber  daughter. 
Trial  by  jury  and  verdict  for  the  plaintiff. 
The  evidence  tended  to  prove  the  following 
facts:  The  defendants  were  engaged  in  put- 
ting In  a  system  of  waterworks  under  a  con- 
tract with  the  town  of  Gorham,  and  had 
made  excavations  near  the  scene  of  the  acci- 
dent for  the  purpose  of  laying  waterplpes. 
At  the  time  of  the  accident  the  plaintiff's 
horse  had  become  frightened  at  locomotives 
on  the  tracks  of  the  Boston  &  Maine  Railroad 
In  the  vicinity,  and  had  shied  to  the  right 
The  plaintiff's  daughter,  who  was  driving, 
was  unable  to  prevent  the  horse  from  shying, 
or  from  passing  to  the  rlgbt  of  teams  directly 
ahead.  She  guided  the  horse  between  the 
first  team  aud  a  line  of  rocks  lying  on  the 
right-hand  side  of  the  road,  and  probably 
would  have  safely  passed  the  second  team  if 
the  right-band  wheel  of  the  wagon  had  not 
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struck  a  large  rock  which  laid  nearer  the 
center  of  the  road  than  those  previously 
passed,  and  which  bad  been  unlawfully  left 
In  the  traveled  part  of  the  highway  by  the 
defendants.  Up  to  the  moment  of  the  acci- 
dent, the  plaintiff's  daughter  was  doing  her 
best  to  manage  the  horse.  There  was  evi- 
dence that  the  highway  In  question  had  been 
used  for  general  public  travel  for  about  37 
years,  during  which  time  the  town  had  kept 
it  in  repair.  It  also  appeared  that  at  the 
time  of  the  accident  the  plaintiff's  horse  had 
become  frightened,  was  beyond  control,  and 
was  actually  running  away.  At  the  close  of 
the  plaintiff's  evidence,  the  defendants  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiff 
had  failed  to  establish  the  existence  of  a 
legal  highway  at  the  point  where  the  acci- 
dent happened.  The  motion  was  denied,  and 
the  defendants  excepted.  The  defendants 
also  excepted  to  the  denial  of  their  request 
for  the  following  Instructions  to  the  jury: 
"(1)  The  defendants  were  not  obliged  to  guard 
against  some  extraordinary  condition  not 
foreseen,  in  consequence  of  which  the  road 
became  too  rough  or  too  narrow  to  meet  all 
the  exigencies  of  the  situation.  If  the  high- 
way was  in  suitable  condition  for  ordinary 
travel  conducted  in  the  ordinary  manner,  the 
plaintiff  cannot  recover.  (2)  If  you  find  that 
the  plaintiff's  horse  had  taken  fright  at  a 
locomotive,  and  at  the  time  the  accident  oc- 
curred was  running  away,  then  the  plaintiff 
cannot  recover,  although  the  alleged  obstruc- 
tion was  within  the  limits  of  the  road  as 
traveled  and  used.  (3)  It  1b  necessary,  In 
order  to  enable  the  plaintiff  to  recover,  that 
the  alleged  obstruction  in  the  highway  should 
have  been  the  sole  cause  of  the  accident; 
no  other  cause  contributing  thereto.  If,  be- 
fore the  accident,  the  horse  from  any  cause 
became  actually  uncontrollable,  and  was  so 
when  the  accident  occurred,  the  defendants 
are  not  liable,  even  though  the  rock  in  ques- 
tion may  be  found  to  have  been  within  the 
limits  of  the  traveled  way.  (4)  Momentary 
loss  of  control  by  the  driver  means  no  more 
than  loss  of  control  due  to  the  shying  or  sud- 
den starting  of  the  horse.  Therefore,  In  order 
for  the  plaintiff  to  recover  on  the  theory  that 
the  horse  was  only  momentarily  out  of  her 
control,  the  jury  must  be  satisfied  that  the 
horse  did  not  practically  pass  beyond  the 
control  of  the  plaintiff,  except  for  an  Instant. 
In  other  words,  unless  you  believe,  upon  all 
the  evidence,  that  the  driver  could  have  im- 
mediately regained  control  of  the  horse  but 
for  the  coming  in  contact  with  the  rock,  your 
verdict  must  be  for  the  defendants." 

Jesse  F.  Libby,  for  plaintiff.  Rich  & 
Marble,  for  defendants. 

BINGHAM,  J.  The  defendants  contend 
that  the  verdict  should  be  set  aside  for  the 
following  reasons:  (1)  That  the  plaintiff  was 
permitted  to  show  that  the  highway  in  ques- 
tion was  a  public  highway,  by  evidence  of 
general  public  travel  for  20  years  or  over, 


without  first  showing  that  it  was  not  a  high- 
way of  record;  or,  if  it  was,  that  the  record 
could  not  be  produced.  (2)  That,  If  the  evi- 
dence was  competent,  It  was  not  sufficient 
to  warrant  a  finding  of  a  public  highway,  be- 
cause it  did  not  appear  that  the  public  travel 
may  not  have  included  travel  to  and  from  a 
toll  bridge  or  ferry.  And  (3)  that  certain 
requested  instructions  were  Improperly  de- 
nied. 

1.  "Highways  are  only  such  as  are  laid 
out  In  the  mode  prescribed  therefor  by  stat- 
ute, or  as  have  been  used  as  such  for  public 
travel  thereon,  other  than  travel  to  and  from 
a  toll-bridge  or  ferry,  for  twenty  years." 
Pub.  St.  1901,  c.  67,  i  1.  Two  methods,  at 
least,  are  prescribed  by  our  statutes  for  lay- 
ing out  highways.  One  Is  by  petition  and 
hearing  before  the  selectmen  of  the  town  in 
which  the  proposed  highway  Is  situated. 
Pub.  St.  1901,  c.  67,  |  2;  State  v.  Morse,  50 
N.  H.  9.  The  other  Is  where  the  selectmen 
of  a  town  on  the  Connecticut  river,  "acting 
In  pursuance  of  a  vote  of  the  town,  enter 
into  a  contract  with  the  officers  of  the  ad- 
Joining  town  or  towns'  in  Vermont  and  pur- 
chase the  real  estate,  or  the  privilege,  ease- 
ment, or  franchise  of  a  bridge  or  ferry  cor- 
poration, for  the  highway."  O'Nell  v.  Wal- 
pole,  74  N.  H.  197,  66  Atl.  119;  Pub.  St.  1901, 
c.  67,  fS  12,  13.  But  from  time  immemorial 
we  have  had  highways  by  user.  Such  high- 
ways are  not  established  according  to  certain 
prescribed  statutory  methods,  but  arise  from 
the  uninterrupted  use  of  the  land  for  public 
travel  and  the  continued  recognition  by  the 
town  and  the  landowner  of  the  right  to  make 
such  use;  and  the  provisions  of  section  1,  c. 
67,  Pub.  St  1901,  relating  to  highways  of  this 
character,  simply  define  what  shall  be  com- 
petent and  conclusive  evidence  of  their  exist- 
ence. In  Stevens  v.  Nashua,  46  N.  H.  192, 
199,  it  is  said:  "When  our  statute  required 
20  years'  user  to  make  a  highway  public, 
even  though  it  might  have  been  dedicated  and 
accepted  long  before  that  time  expired,  we 
think  it  was  intended  that  such  public  use  for 
that  length  of  time  should  be  sufficient,  not 
only  to  be  conclusive  against  the  landowner, 
but  against  the  town  or  city  In  which  such 
highway  Is  located.  In  case  of  a  dedication, 
such  user  Is  conclusive  evidence  of  an  ac- 
ceptance ;  and  in  case  there  Is  no  evidence  of 
any  express  dedication,  yet  such  use  for  that 
time,  if  uninterrupted,  continuous,  and  ad- 
verse, would  be  conclusive  evidence  of  a  right 
thus  to  use  it  as  a  public  highway,  both 
against  the  landowner  and  the  city  or  town." 
As  we  have  highways  of  record  and  highways 
by  user,  each  dependent  upon  distinct  meth- 
ods of  proof,  and  as  the  same  highway  may  in 
some  instances  be  both  a  highway  of  record 
and  by  user,  such  fact  does  not  deprive  proof 
by  the  latter  method  of  its  original  character 
and  render  it  an  attempt  to  prove  a  highway 
of  record  by  secondary  evidence. 

2.  The  second  contention  of  the  defendants 
is  evidently  based  upon  an  erroneous  con* 
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ceptlon  of  the  meaning  of  section  1,  c.  67,  of 
the  Public  Statutes  of  1901.  This  statute  was 
first  enacted  in  1812.  It  then  read  as  follows: 
"No  highway  that  has  not  been  laid  out 
agreeably  to  statute  law  shall  be  deemed  a 
public  highway,  unless  the  same  has  been 
used  by  the  public  for  a  term  of  time  not 
less  than  twenty  years;  and  no  highway 
thrown  open  to  the  public,  the  use  of  which 
-would  not  be  necessary  for  public  travel,  ex- 
cepting for  the  purposes  of  travel  over  a  toll- 
bridge,  shall  ever  be  deemed  a  public  high- 
way, unless  the  same  shall  be  laid  out  agree- 
ably to  statute  law."  Rev.  St  1843,  c.  63, 
f  7.  The  language  of  the  statute  was  not 
changed  until  the  revision  of  1867.  It  then 
assumed  its  present  form.  Comp.  St.  1854, 
c.  57,  g  7;.  Gen.  St  1867,  c.  69,  |  8.  But 
from  the  marginal  note  appended  to  the  sec- 
tion by  the  commissioners  In  their  report  to 
the  Legislature,  it  appears  that,  while  dif- 
ferent language  was  made  use  of  from  that 
previously  employed,  it  was  not  the  intention 
to  change  the  meaning  of  the  law.  Com'rs' 
Rep.  Gen.  St  1867,  p.  lv;  Id.,  c.  69,  {  8.  This 
fact,  taken  In  connection  with  the  settled  rule 
of  construction  that  "the  mere  change  of 
phraseology  shall  not  be  deemed  a  change  of 
the  law,  unless  such  phraseology  evidently 
purports  an  intention  of  the  Legislature  to 
work  a  change"  (Jewell  v.  Holderness,  41  N. 
II.  161,  163;  Stewart  v.  Hantaan,  56  N.  H. 
25,  27,  22  Am.  Rep.  408 ;  Sleeper  v.  Insurance 
Co.,  56  N.  H.  401,  406),  and  there  being  noth- 
ing in  the  present  statute  indicating  a  change 
of  intention  so  far  as  the  effect  of  travel 
to  and  from  a  toll  bridge  or  ferry  upon  the 
establishment  of  a  highway  is  concerned,  It 
follows  that  the  law  is  to  be  construed  as 
meaning  the  same  as  when  first  enacted. 
This  being  so,  it  is  apparent  that  the  meaning 
of  the  statute  is  that  when  land  Is  thrown 
open  or  dedicated  to  the  public,  the  way  will 
not  become  a  public  highway,  however  long 
it  may  be  used,  provided  the  travel  upon  It 
is  limited  to  travel  to  and  from  a  toll  bridge 
or  ferry;  and  that  if  it  Is  used  for  general 
public  travel,  although  not  exclusively  for 
such  travel,  it  may  become  a  public  highway 
by  20  years'  user.  The  plaintiff's  evidence 
tended  to  prove  that  the  highway  in  question 
bad  been  used  for  general  public  travel  for 
more  than  20  years  dusing  which  time  the 
town  had  kept  it  in  repair,  and  was  sufficient 
to  warrant  the  conclusion  that  it  was  a  public 
highway  by  user.  Stevens  v.  Nashua,  supra ; 
Campton's  Petition,  41  N.  H.  197, 198;  Willey 
t.  Portsmouth,  35  N.  H.  303. 

3.  There  was  some  evidence  tending  to 
prove  that  at  the  time  of  the  accident  the 
plaintiff's  horse  had  become  frightened,  wa* 
beyond  control,  and  was  actually  running 
away.  And  the  defendants  requested  the 
court  to  charge  the  jury,  in  substance,  that 


they  were  not  bound  to  anticipate  that  horses 
of  travelers  upon  the  highway  would  be- 
come frightened  and  uncontrollable;  that  if 
the  accident  to  the  plaintiff  occurred  while 
her  horse  was  beyond  her  control,  in  conse- 
quence of  the  defendants  having  narrowed 
up  the  highway  with  obstructions,  that  would 
not  make  them  responsible;  that  they  were 
only  bound  to  anticipate  and  provide  against 
accidents  to  travelers  while  their  horses  were 
within  their  control ;  and  that  unless  the  al- 
leged obstructions  in  the  highway  were  the 
sole  cause  of  the  accident  no  other  cause  con- 
tributing thereto,  the  plaintiff  could  not  re- 
cover. Whether  the  defendants,  in  view  of 
the  above  evidence,  were  entitled  to  have 
the  first  part  of  the  request  given  to  the  jury, 
depends  upon  the  question  whether  there  was 
any  evidence  from  which  it  could  have  been 
found  that  the  defendants  should  have  antic- 
ipated that  horses  of  travelers  passing  along 
the  highway  in  the  vicinity  of  the  accident 
might  become  frightened  and  uncontrollable, 
and  that  their  conduct  In  narrowing  up  the 
highway  might  render  it  dangerous.  If  there 
was  such  evidence,  then  the  fact  that  the 
plaintiff's  horse  was  beyond  control  without 
her  fault  would  be  a  mere  condition  which 
the  defendants  should  have  provided  against 
and  the  question  was  for  the  jury.  Ela  v. 
Cable  Co.,  71  N.  H.  1,  3, 4,  51  Atl.  281 ;  Brown 
v.  Railroad,  73  N.  H.  568,  673,  64  Atl.  194, 
and  cases  there  cited.  It  appeared  In  evi- 
dence that  the  highway  in  the  vicinity  of  the 
accident  was  located  beside  the  tracks  of 
the  Boston  &  Maine  Railroad,  upon  which 
locomotives  were  liable  to  be,  and  that  the 
plaintiff's  horse  took  fright  at  locomotives 
upon  those  tracks.  From  this  evidence,  If 
from  none  other,  it  could  have  been  found 
that  the  defendants  should  have  anticipated 
that  horses  of  travelers  passing  along  there 
might  become  frightened  and  uncontrollable, 
and  that  the  defendants  were  negligent  In 
not  providing  against  such  a  contingency. 
This  part  of  the  request  was  properly  denied, 
and  the  same  is  trrfe  of  the  portion  that  re- 
mains to  be  considered.  It  was  not  neces- 
sary, in  order  to  render  the  defendants  liable, 
that  the  jury  should  find  that  the  plaintiff's 
Injury  was  due  solely  to  the  defendants'  neg- 
ligence, If  her  conduct  In  no  way  contributed 
thereto.  Hanson  v.  Railway,  73  N.  H.  395, 
62  Atl.  595 ;  Nashua,  etc.,  Co.  v.  Railroad,  62 
N.  H.  159;  Wlnship  v.  Enfield,  42  N.  H.  197, 
215;  Clark  v.  Barrlngton,  41  N.  H.  44,  50; 
Norris  v.  Litchfield,  36  N.  H.  271,  69  Am.  Dec 
646. 

No  exceptions  were  taken  to  the  charge  of 
the  court 

Exceptions  overruled. 

PARSONS,  C.  J,  did  not  alt  The  others 
concurred. 
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nLSTON  FARM  CO.  OF  BALTIMORE 

COUNTY  v.  HENDERSON  &  CO. 

SPARES  t.  SAME. 

<Court  of  Appeals  of  Maryland.    June  20,  1907.) 

1.  Equity— Pleading — Amendment. 

Either  party  in  equity,  upon  application  to 
the  court,  haa  the  right  to  amend  the  pleadings 
at  any  time  before  final  decree,  so  as  to  bring 
the  merits  of  the  controversy  fairly  to  trial,  up- 
on payment  of  such  costs  as  the  court  may  di- 
rect 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  $5  541,  545.] 

2.  Contracts  —  Building    Contract  —  Pay- 
ment—Architect's  Certificate. 

Where  a  building  contract  provides  that 
payments  are  to  be  made  only  upon  certificates 
of  the  architect,  and  that  all  payments  shall  be 
due  only  when  certificates  for  them  are  issued, 
the  production  of  the  certificate  is  a  condition 
precedent  to  the  liability  of  the  owner  to  pay 
for  material  and  labor,  unless  its  refusal  is  due 
to  fraud  or  bad  faith,  or  unless  it  is  waived. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  |  1308.] 

&  Same  — Waives  of  Abchitect's  Cebtifi- 
cate—Evidence. 

In  an  action  to  enforce  a  mechanic's  lien 
for  the  contract  price  of  erecting  a  building,  ev- 
idence examined,  and  held  to  show  that  the  pro- 
duction of  the  architect's  certificate  was  waiv- 
ed by  the  owner. 

4.  Mechanics'   Liens— Property  Affected — 
Extent  of  Land. 

Under  the  express  provisions  of  Code  Pub. 
Gen.  Laws,  art.  63,  g  4,  a  mechanic's  lien  ex- 
tends to  the  ground  covered  by  the  building,  and 
to  so  much  other  ground  immediately  adjacent 
thereto  as  may  be  necessary  for  the  ordinary  and 
useful  purposes  of  the  building. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  j  310.] 

6.  Samb— Designating   Boundaries— Statu- 
tory Provisions. 

Where,  in  a  proceeding  for  a  mechanic's 
lien,  the  boundaries  of  the  land  upon  which  the 
building  is  built  have  not  been  designated  pre- 
vious to  the  commencement  of  the  building,  Code 
Pub.  Gen.  Laws,  art  63,  f  7,  provides  that  the 
court  may  order  a  surveyor  to  designate  the  lim- 
its and  extent  of  grounds  necessary  for  the  con- 
venient use  of  the  building  for  the  purpose  for 
which  it  was  designed.  Hvld,  that  the  term  "de- 
signed," as  used,  is  equivalent  to  "adapted." 
6.  Same— Farm  Lands  Surrounding  Build- 
ing. 

Where  a  building  was  erected  upon  a  tract 
of  land  comprising  1,293  acres,  embracing  a 
number  of  separate  parcels,  each  with  its  own 
original  dwelling  and  appropriate  outbuildings 
(.till  occupied  for  farming  purposes,  with  the 
boundaries  and  fences  between  them  maintained, 
the  whole  tract  was  not  subject  to  a  mechanic's 
lien. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  §  314.] 

Appeals  from  Circuit  Court,  Baltimore 
County,  in  Equity;  Geo.  L.  Van  Bibber, 
Judge. 

Consolidated  actions  to  enforce  a  mechan- 
ic's Hen  by  Henderson  &  Co.  against  the  Fil- 
ston Farm  Company  of  Baltimore  County  and 
another,  and  Henderson  &  Co.  against  Laban 
Sparks,  administrator,  etc.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed 
In  part,  and  reversed  In  part,  and  remanded. 


Argued  before  BRISCOE,  BOYD,  PEARCE, 
8CHMUCKER,  BURKE,  and  ROGERS,  JJ. 

W.  Calvin  Chestnut  and  Edgar  H.  Gans, 
for  Filston  Farm  Company  of  Baltimore 
County  and  others.  Leon  E.  Greenbaum,  for 
Filston  Farm  Company  of  Baltimore  County. 
Frank  Gosnell  and  Osborne  I.  Yellott,  for 
Henderson  &  Co. 

PEARCE,  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  for  Baltimore 
county  as  a  court  of  equity,  establishing  a 
mechanic's  lien  for  the  sum  of  $68,542.62, 
with  interest  on  $53,542.62  from  November 
29,  1904,  for  the  erection  of  a  certain  school 
building  upon  a  tract  of  land  near  Glencoe 
Station,  In  Baltimore  county,  and  ordering  a 
sale  of  said  building,  together  with  1,293  acres 
of  adjacent  land  belonging  to  the  owner  of 
said  building,  for  the  payment  of  said  Hen. 
The  case  Involves  a  very  considerable  amount 
of  money.  The  record  is  voluminous,  cover- 
ing 1,650  printed  pages.  Eminent  counsel 
have  appeared  on  both  sides,  and  numerous 
questions  have  been  raised;  that  as  to  the 
extent  of  the  mechanic's  lien  for  the  con- 
struction of  buildings  upon  farming  lands 
and  to  be  used  for  farming  purposes  being 
for  the  first  time  before  us.  The  statute 
being  the  same  In  all  cases,  however,  the 
amount  Involved  cannot  alter  or  control  the 
application  of  the  legal  principles  to  be  ap- 
plied. The  bill  states  that  the  plaintiff,  a 
corporation  under  the  laws  of  Pennsylvania, 
being  a  contractor  and  builder,  entered  into  a 
contract  on  June  10,  1904,  with  the  defend- 
ants Henry  D.  Perky  and  the  Filston  Farm 
Company,  a  corporation  under  the  laws  of 
Maryland,  to  furnish  the  materials  and  labor 
required  for  the  erection  of  a  large  building, 
or  two  connected  buildings,  designed  for  use 
as  a  school  of  agriculture  and  other  pursuits, 
"to  be  maintained  by  and  upon  tracts  of  land 
located  in  the  Tenth  district  of  Baltimore 
county,"  and  that  there  was  then  due  the 
plaintiff  for  such  material,  work,  and  labor 
the  sum  of  $77,307.46.  That  the  said  Perky 
and  the  Filston  Farm  Company  were,  at  the 
beginning  of  the  said  work  and  labor  and 
the  furnishing  of  said  materials,  the  owners 
of  all  the  lands  intended  to  be  used  for  said 
school,  including  the  land  actually  covered  by 
said  building  or  buildings.  That  part  of  said 
land  so  owned  had  been  conveyed  before  said 
contract  to  one  George  C  Weddell  of  Phila- 
delphia by  sundry  deeds  from  parties  acting 
under  the  direction  of  said  Perky  and  said 
Filston  Farm  Company,  but  that  the  purchase 
money  was  paid  by  them,  and  that  said 
Weddell  had  no  beneficial  interest  in  said 
lands,  and  held  the  same  In  trust  and  at  the 
pleasure  of  said  Perky  and  said  Filston  Farm 
Company,  and  that  other  parts  of  said  lands 
were  conveyed  by  deed  of  mortgage  by  said 
Perky  and  said  Filston  Farm  Company  on 
October  22,  1904,  to  one  Joseph  Fels,  of 
Philadelphia,  to  secure  an  alleged  Indebted- 
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ness  therein  mentioned.  That  on  November 
4,  1004,  said  torn  of  $77,307.46  being  then  due 
and  unpaid,  the  plaintiff  filed  in  the  clerk's 
office  of  the  circuit  court  for  Baltimore  coun- 
ty "a  claim  for  Hen  under  and  In  accordance 
with  the  provisions  of  article  63  of  the  Code 
of  Public  General  Laws  of  Maryland  against 
the  said  building,  the  ground  upon  which  it 
Is  erected,  and  the  land  immediately  adjacent 
thereto,  belonging  In  like  manner  to  the  own- 
ers of  said  building  or  buildings,  which  Is 
necessary  for  the  ordinary  and  useful  pur- 
poses of  said  building  or  buildings  and  the 
convenient  use  of  the  same  for  the  purpose 
for  which  the  same  was  or  were  designed," 
and  that  said  lien  claim  was  filed  therewith 
as  Exhibit  A.  The  prayer  of  the  bill  was 
that  the  land  so  conveyed  to  Weddell  should 
be  declared  to  be  held  in  trust  for  said  Perky 
and  for  said  Filston  Farm  Company,  and  be 
so  brought  within  the  whole  tract  of  which 
it  was  alleged  to  be  a  part,  and  was  intended 
to  be  devoted  to  the  use  and  maintenance  and 
convenience  of  said  school  building  or  build- 
ings. 

The  Hen  claim  filed  described  by  metes 
and  bounds  a  number  of  tracts  of  land,  con- 
taining in  all  about  1,700  acres,  conveyed  at 
different  times  and  by  different  persons,  some 
to  said  Perky  and  said  Filston  Farm  Com- 
pany, and  some  to  said  Weddell,  by  10  dis- 
tinct conveyances,  some  of  which  embraced 
several  distinct  tracts  or  parcels  of  land. 
The  amount  claimed  Is  thus  stated: 

Total  price  of  original  contract 164,357  00 

Amount  oX  extras 27,372  46 

391.7Z9  46 

Credits  July  U,  1904 $  1,833  44 

Credits  August  11,  1904 12,588  66 

14,422  00 

377,307  46 

— but  no  copy  of  the  contract  was  filed  with 
the  bill,  nor  were  its  provisions  Bet  forth 
or  referred  to  therein. 

The  defendants  Perky  and  the  Filston 
Farm  filed  a  joint  answer  accompanied  by  a 
copy  of  the  contract.  The  answer  denied 
that  the  sum  claimed,  or  any  other  sum  what- 
ever, was  due  under  the  terms  of  said  con- 
tract, and  alleged  that  the  Filston  Farm  was 
at  the  time  of  the  execution  of  the  contract, 
and  still  continued  to  be,  the  sole  owner  of 
the  land  upon  which  said  buildings  stand, 
and  of  all  the  other  land  immediately  adja- 
cent thereto  and  necessary  for  the  ordinary 
and  useful  purposes  thereof;  also,  that  one 
of  said  other  tracts  attempted  to  be  included 
In  said  lien  was  used  as  a  residence  by  Mr. 
Perky,  and  the  remainder  were  used  for 
farming  and  stock  raising,  a  portion  being 
in  timber,  and  were  so  intended  to  be  used. 
It  admitted  that  Weddell  had  no  substantial 
Interest  in  the  property  conveyed  to  him  as 
alleged  in  the  bill,  and  declared  that  it  was 
purchased  by  Perky  and  wholly  paid  for  by 
him  and  had  since  been  conveyed  to  him  by 
said  Weddell,  and  that  they  were  purchased 
to  be  used  in  connection  with  other  buildings 


designed  to  be  erected  on  one  of  said  tracts 
near  the  line  of  the  railroad,  at  a  point  dis- 
tant more  than  one  mile  from  the  building 
erected  by  the  plaintiff.  It  alleged  that  the 
mortgage  to  Joseph  Fels  mentioned  In  the  bill 
was  made  by  the  Filston  Farm  alone,  of  lands 
belonging  exclusively  to  It,  and  that  it  was 
made  In  good  faith  to  secure  an  actual  In-  - 
debtedness.  It  alleged  that  the  plaintiff  had 
wholly  failed  to  fulfill  the  terms  of  said  con- 
tract, and  charged  that  the  buildings  because 
of  bad  workmanship  and  Improper  materials 
done  and  provided  by  the  plaintiff  were  de- 
fective and  unsafe,  and  could  not  be  used 
for  the  purposes  for  which  they  were  de- 
signed; that  the  plaintiff  refused,  after  due 
notice  by  the  architect  under  said  contract, 
to  make  said  work  and  materials  conform  to 
said  contract,,  and  stopped  all  work  thereon 
on  October  22,  1904,  and  since  then  had  made 
no  effort  to  complete  the  work  as  required 
by  said  contract.  It  alleged  that  the  contract 
provided  that  payments  should  be  made  only 
on  certificates  of  the  architects,  and  that  the 
architects  had  certified  to  the  defendants  that 
no  money  Is  due  to  the  plaintiff  by  reason 
of  faulty  and  unsafe  construction,  and  that 
all  certificates  that  were  given  by  said  archi- 
tects had  been  promptly  paid.  It  alleged,  with 
reference  to  the  claim  for  extras,  that  all 
bills  for  materials  and  labor  were  required 
to  be  approved  by  the  architects,  before  any 
money  should  be  due  and  payable  therefor, 
and  that  no  bills  for  any  of  such  extras  have 
ever  been  presented  to  or  approved  by  said 
architects,  and  that  a  large  part  thereof  is 
defective  and  Improper  and  has  been  duly 
rejected  by  said  architects,  but  the  plaintiff 
has  refused  to  make  the  same  good.  The  oth- . 
er  defendants,  Weddell  and  Fels,  adopt  this 
answer  as  their  own. 

The  contract  between  the  parties  was  the 
form  of  building  contract  approved  and 
adopted  by  the  Institute  of  Architects  and 
the  National  Association  of  Builders,  and  In 
general  use  throughout  the  country,  and  it 
was  designed  to  afford  equal  protection  to 
builders  and  owners,  and  to  minimize  the 
hazard  of  litigation  as  far  as  possible.  The 
important  provisions  of  this  contract  are  the 
following:  Article  2  provides  that  all  work 
is  to  be  done  under  the  direction  of  the  ar- 
chitects named  therein,  Esenwein  and  John- 
son, in  conformity  with  their  drawings  and 
specifications  as  part  of  said  contract,  whose 
decision  in  respect  thereto  is  to  be  final  be- 
tween the  parties.  Article  3:  No  alterations 
to  be  made  in  the  work  except  upon  written 
order  of  the  architect;  the  amount  to  be 
paid  by  the  owner  or  to  be  allowed  by  the 
contractor  to  be  stated  In  said  order,  or,  If 
not  then  agreed  on,  to  be  determined  by  arbi- 
tration, as  provided  in  article  12.  Article  4: 
"The  contractor  shall  at  all  times  provide 
proper  facilities  for  inspection  of  the  work 
by  the  architects,  and  shall  within  twenty- 
four  hours  after  written  notice  from  the  ar- 
chitects, remove  from  the  ground  and  build- 
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lngg  all  materials  condemned  by  him,  wheth- 
er worked  or  unworked,  and  take  down  all 
portions  of  the  work  by  written  notice  con- 
demned as  unsound  or  Improper,  or  In  any 
way  falling  to  conform  to  the  specifications, 
and  shall  make  good  all  work  damaged  or 
destroyed  thereby."  Article  5:  If  the  con- 
tractor at  any  time  refuse  or  neglect  to  sup- 
ply sufficient  skilled  workmen,  or  materials 
of  proper  quality,  or  fall  to  prosecute  the 
work  with  diligence,  or  fall  In  the  perform- 
ance of  any  agreement,  such  failure  being 
certified  by  the  architect,  the  owner  may, 
after  three  days'  written  notice  to  the  con- 
tractor, provide  any  such  material  and  labor 
and  deduct  the  cost  from  any  money  due  or 
to  become  due  to  the  contractor;  or,  If  so 
determined  by  the  architects,  may  terminate 
the  employment  of  the  contractor,  enter  up- 
on the  premises,  and  employ  any  other  per- 
son to  complete  the  work.  Article  6  provides : 
"It  is  strictly  understood  that  the  buildings 
must  be  entirely  completed  ready  for  occu- 
pancy on  the  1st  day  of  September,  1904. 
The  contractor  agrees  to  pay  the  owner  the 
sum  of  one  hundred  dollars  for  each  day  that 
the  work  shall  remain  unfinished  after  Sep- 
tember 1,  1904.  Such  payment  Is  not  to  be 
as  a  penalty,  but  as  liquidated  damages 
agreed  upon  by  the  parties  hereto.''  Article 
9  fixes  the  sum  to  be  paid  for  work  and  ma- 
terials at  $64,357,  such  payment  to  be  made 
only  upon  certificates  of  the  architects,  and 
to  be  made  upon  the  10th  day  of  each  month 
for  the  work  done  in  the  preceding  calendar 
month,  as  estimated  by  the  architects,  the 
owner  to  retain  20  per  cent,  of  the  estimated 
value  of  each  payment  until  final  settlement, 
and  the  certificate  of  the  architects  is  to  be 
final  as  to  this  clause  of  the  contract.  This 
article  also  provides  that  "certain  additions, 
as  per  amended  plans  and  specifications,  are 
to  be  made  to  the  work  provided  In  the  orig- 
inal plans  and  specifications";  the  work  of 
said  additions  to  be  done  on  a  percentage 
basis,  as  provided  in  said  article,  and  "all 
bills  for  material  and  labor  are  to  be  approv- 
ed by  the  architects."  "The  final  payment  to 
be  made  within  sixty  days  after  the  comple- 
tion of  the  work  Included  In  this  contract, 
and  all  payments  shall  be  due  when  certifi- 
cates for  the  same  are  Issued."  Article  10 
provides  that  no  certificate  given,  or  payment 
made,  except  the  final  certificate  or  final  pay- 
ment, shall  be  conclusive  evidence  of  the  per- 
formance of  said  contract,  either  wholly  or 
In  part,  and  that  no  payment  shall  be  con- 
strued to  be  acceptance  of  defective  work  or 
Improper  materials.  This  contract  bears  date 
June  10, 1904,  but  was  not  fully  executed  un- 
til several  days  later,  as  It  was  necessary  to 
send  It  to  Mr.  Henderson,  who  was  then  In 
St  Louis,  for  his  signature,  and  the  corner- 
stone was  laid  June  17th,  1904. 

For  several  years  previous  to  the  execution 
of  this  contract,  Mr.  Perky  owned  and  con- 
ducted in  Worcester,  Mass.,  a  school  of  do- 
mestic science  for  girls  or  women,  and  In 


1904  purchased  from  the  receiver  of  the  Fll- 
ston  Farm  Company  for  $157,000  all  the  stock 
of  that  corporation,  except  a  few  shares,  in- 
tending to  transfer  said  school  to  Maryland 
and  to  erect  school  buildings  upon  some  part 
of  the  land  of  the  Filston  Farm  Company 
and  to  extend  the  system  of  instruction  to 
boys.  The  Filston  Farm  Company  had  con- 
ducted a  dairy  business,  and  the  property 
purchased  by  Perky  from  the  receiver  in- 
cluded several  tracts  of  land  known  as  the 
"Upper  Farm,"  the  "Meadow  Farm,"  the 
"Lower  Farm,"  and  109  acres  of  timber  land, 
In  all  1,167  acres,  and  be  subsequently  pur- 
chased from  other  parties  other  adjoining 
lands,  increasing  his  holdings  to  about  1,700 
acres.  The  building  erected  by  the  plaintiff 
stands  upon  the  tract  known  as  the  "Lower 
Farm,"  shown  by  the  testimony  to  contain 
about  200  acres.  Mr.  Perky's  plan  and  pur- 
pose was  to  open  the  school  In  Maryland  on 
October  3,  1904,  and  in  order  to  Insure  this 
he  required  the  contract  to  provide  for  Its 
complete  execution  and  fulfillment  by  Septem- 
ber 1,  1904.  The  plaintiff's  original  bid  for 
this  contract  was  $59,857,  but  It  was  so  vital 
to  Mr.  Perky's  plans  that  there  should  be  no 
delay  in  the  completion  of  the  buildings  by 
September  1st  that  Mr.  Esenweln,  the  archi- 
tect, inquired  of  Mr.  Swindells,  who  repre- 
sented the  plaintiff,  If  he  had  figured  on  night 
work,  as  Esenweln  thought  the  building  could 
not  be  completed  by  that  time  without  night 
work.  Swindells  said  he  had  not  done  so, 
and  he  at  once  communicated  with  plaintiff, 
and  as  a  result  the  sum  of  $4,500  was  added 
to  cover  the  cost  of  night  work,  thus  raising 
the  bid  to  $64,357.  Thereupon  Mr.  Perky 
issued  and  distributed  over  the  country  his 
catalogues  providing  for  the  opening  of  the 
school,  to  be  known  as  the  "Oread  Institute," 
on  October  1, 1904,  and  secured  65  pupils,  who 
were  to  pay  $500  apiece  per  annum,  and 
these  engagements  he  was  obliged  to  cancel, 
because  of  the  noncompletion  of  the  building 
according  to  the  contract  Mr.  Perky  testi- 
fied that  he  paid  $70,000  for  the  Worcester 
property,  and  had  spent  $55,000  in  improving 
it  and  that  It  was  absolutely  unincumbered 
until  the  plaintiff  laid  an  attachment  upon  it 
after  the  litigation  In  this  case  began.  He  also 
testified  that  he  was  president  of  the  Natural 
Food  Company  at  Niagara,  making  the  cereal 
known  as  "shredded  wheat,"  and  that  he 
held  $10,000  of  the  stock  of  that  company 
paying  regular  annual  Interest  of  6  per  cent; 
and  that  he  had  $35,000  Invested  in  a  patent- 
ed enterprise  In  Worcester,  a  paper  company, 
the  foreign  patents  for  which  had  been  re- 
cently sold  for  $300,000  of  which  $100,000 
was  In  cash  and  the  balance  in  stock;  also 
that  he  had  paid  for,  and  then  owned  250 
head  of  cattle  and  other  personal  property  on 
the  farm  unincumbered,  besides  some  other 
stocks.  It  Is  quite  clear  therefore  that  he 
was  a  man  of  independent  means  amply  able 
to  undertake  such  an  enterprise  and  to  per- 
form the  contract  In  question  on  his  part 
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There  Is  evidence  that  Mr.  Perky,  some  time 
In  September,  1904,  was  not  prepared  with 
the  necessary  cash  to  carry  out  his  plans, 
without  realizing  upon  his  property;  but  he 
states  that,  if  the  building  had  been  In  con- 
formity with  the  contract,  be  would  bare 
been  prepared  to  raise  the  necessary  cash  to 
pay  every  installment  of  the  contract  as  certi- 
fied, and  Mr.  Fels,  a  man  of  large  financial 
means  In  Philadelphia,  testifies  that  Mr.  Per- 
ky In  September,  about  the  21st,  conferred 
with  him  in  reference  to  a  contemplated 
loan,  that  he  Investigated  the  situation,  and 
that  he  and  his  brother  were  financially  able 
and  willing  and  were  prepared  to  lend  him 
$80,000  or  $90,000,  and  were  prepared  to  see 
him  through  his  building  operations.  Mr. 
Perky  testifies  that  the  establishment  of  his 
school  was  "the  dream  of  his  life,"  and  when 
he  went  to  Europe  for  his  health  in  August, 
1904,  he  gave  to  Mr.  Dorman,  his  attorney,  a 
power  of  attorney  authorizing  bim  to  raise 
money  to  pay  all  certificates  Issued  in  bis 
absence.  It  Is  impossible,  therefore,  to  find 
any  justification  for  the  noncoinpletion  of  this 
building  in  the  inability  of  Mr.  Perky  to  per- 
form bis  contract  as  to  payments.  The  contract 
was  quite  a  largeone  to  be  executed  in  the  time 
named,  and  it  Is  evident  that  great  expedi- 
tion and  good  management  were  necessary 
on  the  part  of  the  plaintiff  to  enable  him  to 
comply  as  to  time;  but  he  was  an  experienc- 
ed builder,  and  his  attention  was  called  by 
the  architect,  before  the  execution  of  the 
contract,  to  the  architect's  opinion  that  night 
work  would  be  an  absolute  necessity  to  its 
completion,  and  $4,500  was  added  to  the 
bid — his  own  estimate  of  the  additional  cost 
of  such  night  work.  If,  therefore,  the  time 
was  in  fact  shorter  than  was  prudent,  that 
was  a  risk  be  took  with  open  eyes,  and  con- 
stitutes no  defense  to  him  In  law  for  failure 
to  complete  In  time;  nor  can  the  fact  that 
the  rush  required  night  work,  and  haste  both 
day  and  night,  constitute  any  defense  for  de- 
fective work  or  materials.  The  rights  of  the 
parties  must  be  determined  by  the  terms  of 
the  contract  by  which  they  both  advisedly 
bound  themselves. 

When  the  case  came  to  a  hearing,  the 
court,  In  the  opinion  delivered,  held  that, 
under  the  conditions  of  the  pleadings,  much 
of  the  testimony  taken  would  be  inadmis- 
sible, and  suggested  such  an  amendment 
would  be  allowed  as  to  cure  the  vague  and 
general  allegations  without  making  out  a 
new  and  different  case,  and  the  bill  was 
accordingly  amended  so  as  to  charge  that 
the  architects  "wrongfully  and  without  jus- 
tification failed  and  refused  to  make  an  es- 
timate for  the  work  and  material  put  in 
place  during  the  month  of  August  preceding, 
and  to  give  complainant  a  certificate  for  the 
payment  of  such  work-  and  material.  Where- 
upon complainant  nevertheless  proceeded 
with  the  erection  of  such  building,  and  in 
good  faith  completed  the  same  substantially 
as  contracted  for,  save  In  certain  relatively 


unimportant  and  minor  variations  and  par- 
ticulars; said  default  in  respect  thereto  be- 
ing unintentional  on  the  part  of  the  com- 
plainant, and  the  result  of  Inadvertence  on 
the  part  of  its  employes  engaged  in  said 
work,  and  not  being  of  a  character  materi- 
ally to  Impair  the  usefulness  or  safety  of 
such  building  or  render  it  In  any  degree  un- 
fit for  the  purposes  for  which  it  was  design- 
ed, and  being  susceptible  of  correction  by  the 
expenditure  of  relatively  small  sums  of  mon- 
ey for  labor  and  material,  or  an  allowance 
to  the  owner  out  of  the  contract  price.  But 
that  the  architects  on  September  20,  1904, 
wrongfully  and  without  justification  con- 
demned the  whole  work,  and  refused  to  ac- 
cept the  same  In  behalf  of  the  defendants, 
and  the  defendants,  knowing  the  action  of 
said  architects  to  be  wrongful  and  unjusti- 
fiable, did  also  refuse  to  accept  and  pay  for 
said  building."  This  amendment  was  made 
ex  parte  and  without  notice  to  defendants, 
who  excepted  thereto,  but  their  exceptions 
were  overruled.  The  defendants  then  an- 
swered the  amended  bill  denying  all  Its 
averments,  and  alleging  that  the  architects 
in  good  faith,  and  in  pursuance  of  the  du- 
ties Imposed  upon  them  by  the  contract,  re- 
fused to  make  said  estimate  and  give  said 
certificate,  because  of  plaintiff's  failure  to 
furnish  proper  materials  and  do  proper  work 
as  required  by  said  contract,  and  bad  failed 
and  refused  to  make  the  changes  in  the  work 
required  by  the  architects  in  order  to  make 
said  building  conform  to  the  specifications, 
and  therefore  no  sum  or  sums  of  money 
were  due  under  said  contract  in  the  judg- 
ment of  said  architects;  and  the  defendants 
acted  In  good  faith  in  reliance  upon  the 
judgment  of  said  architects;  that  the  build- 
ing was  not  completed  substantially  as  con- 
tracted, and  was  not  fit  for  the  use  for 
\rhich  it  was  intended,  and  could  not  be 
made  such  without  the  expenditure  of  many 
thousands  of  dollars. 

The  defendants  then  asked  leave  to  take 
additional  testimony,  agreeing  that  the  tes- 
timony already  taken  should  be  considered 
as  rented,  after  replication  to  amended  an- 
swer, and  this  leave  was  refused,  and  the 
court  proceeded  to  final  decree,  determining 
that  there  was  due  the  plaintiff  for  work 
and  labor  in  erecting  said  building  the  sum 
of  $53,542.62,  with  interest  from  November 
29,  1904,  and  that  upon  correcting  certain 
defects  In  said  building  enumerated  in  the 
decree,  subject  to  the  approval  of  said  court, 
the  plaintiff  would  be  entitled  to  the  fur- 
ther sum  of  $15,000  to  be  paid  Into  court  as 
therein  provided  within  30  days  thereafter; 
also  declaring  that  the  lien  sought  to  be  en- 
forced should  embrace  and  include  1,293 
acres  of  land  described  in  the  surveyor's  re- 
port to  be  mentioned  hereafter,  and  appoint- 
ing trustees  to  sell  said  land.  Either  party 
in  equity,  upon  application  to  the  court,  has 
the  right  to  amend  the  pleadings  at  any 
time  before  final  decree,  upon  payment  of 
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such  costs  as  the  court  may  direct,  so  as  to 
bring  the  merits  of  the  controversy  fairly  to 
trial.  This  amendment  was  a  most  liberal, 
and  Indeed  unusual,  allowance  of  the  ex- 
ercise of  that  right;  but  it  was  plainly 
allowed  with  the  commendable  purpose  of 
avoiding  further  costly  delay  in  this  impor- 
tant litigation,  and  we  cannot  perceive  that 
It  made  a  new  or  different  case,  nor  that  any- 
real  Injury  has  been  worked  to  the  defend- 
ants by  the  refusal  to  take  additional  testi- 
mony; and  we  shall  not  therefore  question 
Its  allowance  under  the  circumstances  of 
this  case. 

The  learned  judge  of  the  circuit  court,  in 
the  course  of  the  opinion  filed,  says:  "In 
view  of  the  effort  that  has  been  made  by 
both  the  parties  litigant  and  their  respective 
counsel,  all  through  the  progress  of  the  case, 
to  lay  the  blame  and  responsibility  for  the 
present  unfortunate  situation  upon  the  op- 
posite side,  I  deem  it  proper  to  say  that 
there  is  no  testimony  whatever  in  the  case 
directly  pointing,  or  from  which  the  slight- 
est inference  can  be  drawn,  that  either  of 
the  parties,  or  any  of  their  representatives, 
either  In  the  preliminary  negotiations,  or  in 
the  consummation  of  the  contract  by  its  exe- 
cution, acted  otherwise  than  with  the  ut- 
most good  faith" — and  in  this  view  we  fully 
agree  after  a  careful  and  laborious  perusal 
of  the  testimony;  but  it  Is  just  here  that  we 
encounter  the  principal  and  most  difficult 
question  In  the  case. 

.  This  contract,  and  the  work  to  be  done'  un- 
der it,  has  been  very  properly  denominated 
by  the  parties  as  a  "rush  contract"  and 
"rush  work,"  and  the  haste  required  In  Its 
performance  may  well  explain  much  over- 
sight In  the  preparation  and  use  of  defective 
material,  and  the  inspection  of  work  not  up 
to  the  requirements  of  the  contract,  both  by 
the  plaintiffs  employes  and  by  the  supervis- 
ing architect.  But  this  contract  provides,  as 
we  have  seen,  that  payments  are  to  be  made 
only  upon  certificates  of  the  architect,  and 
that  all  payments  shall  be  due  only  when 
certificates  for  the  same  are  issued,  and  the 
Maryland  cases  are  uniform  In  holding  that 
such  a  provision  makes  the  production  of  the 
certificate  a  condition  precedent  to  the  lia- 
bility of  the  owner  to  pay  for  material  and 
labor,  unless  its  refusal  Is  due  to  fraud  or 
bad  faith.  It  was  so  held  In  Gill  v.  Vogeler, 
52  Md.  663,  Lynn  v.  B.  &  O.  B.  R.,  60  Md. 

404,  45  Am.  Rep.  741,  B.  &  O.  R.  R.  v.  Bry- 
don,  65  Md.  108,  3  Atl.  306,  9  Atl.  126,  57 
Am.  Rep.  318,  Annapolis  &  Bait.  Short  Line 
B.  R.  v.  Sanford,  68  Md.  310,  11  Atl.  820, 
and  R  &  O.  R.  R.  v.  Canton  Co.,  70  Md. 

405,  17  Atl.  394.  A  citation  from  a  single 
one  of  these  cases  will  suffice  to  show  how 
broadly  and  emphatically  this  doctrine  has 
been  stated.  In  Lynn  v.  B.  &  O.  R.  R.,  su- 
pra, Judge  Miller  said:  "By  granting  the 
fourth  prayer,  the  Jury  were  instructed  that 
It  was  not  sufficient  for  them  to  believe  from 
the  evidence  that  Legge  unreasonably  reject- 


ed the  ice,  unless  they  find  that  his  action 
In  this  respect  was  fraudulent  or  done  Id 
bad  faith;  and  by  the  fifth  Instruction  they 
were  told  that  It  Is  not  enough,  to  establish 
the  fraud  charged,  that  they  may  believe 
from  the  evidence  that  Legge  rejected  Ice 
which  they  may  believe  from  the  evidence  he 
ought  to  have  accepted,  or  that  he  reject- 
ed ice  which  In  their  opinion,  or  that  of 
others,  corresponded  la  all  particulars  with 
that  described  in  the  agreement  •  •  * 
While,  as  we  have  said,  the  condition  prece- 
dent in  this  contract  will  be  dispensed  with 
by  proving  that  the  judgment  of  the  agent 
to  whom  the  parties  Intrusted  the  duty  of 
inspection  and  approval  was  the  result  of 
his  fraud  or  mala  fides,  it  is  plain  that  noth- 
ing less  will  suffice.  This  is  well  Illustrated 
by  Clarke  v.  Watson,  18  C.  B.  N.  S.  278.  In 
that  case  there  was  an  agreement  by  which 
the  plaintiffs  contracted  to  do  certain  works 
according  to  certain  plans  and  specifications, 
and  were  to  be  paid  for  the  same  upon  the 
production  of  the  certificate  of  the  defend- 
ant's surveyor  that  the  contractors  have  duly 
and  efficiently  performed  and  completed  the 
work  to  his  satisfaction.  The  declaration, 
to  which  there  was  a  demurrer,  averred  that 
the  plaintiffs  had  done  all  things  under  the 
contract  necessary  to  entitle  them  to  have 
this  certificate  of  the  surveyor,  but  that  be 
had  wrongfully  and  improperly  neglected 
and  refused  to  give  the  same.  The  court 
held  that  this  was  not  sufficient  Brie,  C 
J.,  said:  This  is,  In  effect,  an  attempt  on 
the  part  of  the  plaintiffs  to  take  from  the 
defendants  the  protection  of  their  surveyor, 
and  to  substitute  for  it  the  opinion  of  a  jury. 
That  is  not  the  contract  the  defendants  have 
entered  into.  The  allegations  of  the  plain- 
tiffs are  not  In  my  judgment  such  as  to 
entitle  them  to  succeed.'  *  *  *  So,  in 
the  case  before  us,  it  was  not  enough  that 
the  Jury  might  believe  from  the  evidence 
that  Legge  unreasonably  rejected  the  ice,  or 
that  he  was  grossly  wrong  in  his  judgment 
as  stated  in  the  plaintiffs'  third  prayer.  By 
this  contract,  which  is  perfectly  lawful,  the 
parties  expressly  agreed  to  submit  the  ques- 
tion whether  the  ice  to  be  supplied  was 
good,  clear,  and  solid,  to  the  judgment  of 
this  third  party,  and  bis  judgment,  no  mat- 
ter bow  erroneous  or  mistaken  it  may  be, 
or  how  unreasonable  it  may  appear  to 
others,  is  conclusive  between  the  parties 
unless  It  be  tainted  with  fraud  or  bad  faith. 
To  substitute  for  it  the  opinions  and  judg- 
ments of  others,  whether  judge,  jury,  or  wit- 
nesses, would  be  to  annul  the  contract  ana 
make  anotber  In  Its  place."  The  language 
of  Judge  Alvey,  In  B.  &  O.  B,  B.  v.  Brydon, 
65  Md.  225,  226,  8  Atl.  306,  9  Atl.  126,  57 
Am.  Bep.  318,  is  equally  clear  and  emphatic, 
but  we  forbear  from  repeating  It  The  same 
law  has  been  laid  down  by  the  Supreme 
Court  of  the  United  States  In  numerous 
cases,  such  as  Klhlberg  v.  U.  S.,  97  U.  S. 
398,  24  L.  Ed.  HOC,  Sweeney  v.  U.  S.,  109 
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V.  S.  618,  8  Sup.  Ct  344,  27  L.  Ed.  1053, 
Martinsburg  &  Potomac  R.  R.  t.  March,  114 
U.  S.  649,  5  Sup.  Ct  1035,  29  L.  Ed.  255, 
and  U.  S.  v.  Glcason,  175  U.  S.  588,  20  Sup. 
Ct.  228,  44  L.  Ed.  284.  And  In  the  recent 
case  of  Dulaney  v.  Fidelity  &  Casualty  Co., 
66  Atl.  617,  this  court  said:  "Under  the  re- 
peated decisions  of  this  court,  the  policy 
must,  like  other  contracts,  be  construed  ac- 
cording to  the  sense  and  meaning  of  the 
language  in  which  the  parties  have  seen 
fit  to  express  themselves,  and  they  must 
abide  by  that  language,  even  though  its  selec- 
tion turn  out  to  have  been  unwise  or  un- 
fortunate." 

But,  after  a  thorough  reading  and  care- 
ful consideration  of  all  the  testimony,  we 
are  forced  to  the  conclusion  that  this  case 
cannot  be  justly  and  properly  determined 
by  applying  that  doctrine  and  dismissing  the 
bill.  In  Lynn  v.  B.  &  O.  R.  R.,  supra,  the 
court  said:  "There  are  several  modes  in 
which  the  performance  of  a  condition  prece- 
dent may  be  dispensed  with,  which  the  case 
does  not  require  us  to  notice."  One  of  these 
modes  is  by  waiver  or  estoppel,  and  that  is 
a  question  which  the  peculiar  circumstances 
of  this  case  does  require  us  to  consider.  It 
would  be  impossible,  within  the  limits  of  any 
opinion  of  reasonable  length,  to  review,  or 
even  refer  to,  all  the  testimony  bearing  up- 
on this  question,  and  we  can  only  summa- 
rize its  results  with  occasional  reference 
to  details.  The  principal  matters  of  com- 
plaint by  the  architect  were  the  mortar  used 
in  the  erection  of  the  walls,  the  piers  under 
the  auditorium,  the  Interior  plastering,  and 
portions  of  the  flooring  and  interior  wood- 
work. As  we  have  said,  this  was  a  "rush 
contract,"  known  to  be  necessarily  so  by  both 
parties,  and  this  fact  required  unusually  close 
and  careful  supervision  by  the  architect,  who, 
while  the  agent  of  both  parties,  was  more 
especially  the  representative  of  the  owner. 
It  was  work  which  required  his  constant 
presence  and  close  attention,  either  in  per- 
son or  by  some  competent  subordinate,  in 
order  that  prompt  and  effective  objection 
might  be  made  to  any  defective  material  or 
poor  workmanship  as  the  work  progressed, 
and  in  order  that  such  defective  material  be 
taken  out  and  replaced  with  proper  material, 
and  such  inferior  work  be  made  good  at  once, 
without  waiting  until  the  building  was  near- 
ly completed,  when  the  cost  of  such  correct- 
tion  would  be  so  largely  Increased.  This  de- 
gree of  close  and  constant  supervision  does 
not  seem  to  have  been  given  by  Mr.  Esen- 
weln  personally,  and  his  representative,  Mr. 
Thompson,  though  constantly  on  tbe  spot, 
and  frequently  remonstrating  with  Mr.  Mc- 
Quade,  plaintiff's  superintendent,  about  mat- 
ters as  to  which  they  differed,  did  not  ap- 
parently require  or  suggest  to  Mr.  Thompson 
any  peremptory  removal  of  material  or  re- 
newal of  work,  until  at  or  about  the  10th 
of  September,  when  the  estimate  of  the 
August  work  was  called  for.    Mr.  Thompson 


refused  to  make  that  estimate,  as  he  states, 
because  of  his  quarrel  with  McQuade,  and 
the  latter's  Improper  refusal  to  recognize  him 
in  the  matter,  and  Esenweln,  for  that  reason, 
was  notified  he  would  personally  have  to 
make  the  estimate.  Mr.  Esenwein  admitted 
that  Thompson  had  changed  the  specifications 
as  to  mortar,  by  changing  it  from  "cement 
mortar  with  lime,  as  directed,"  to  "lime 
mortar  with  cement,  as  directed,"  and  this 
change  must  necessarily  have  had  the  effect 
of  contributing  to  tbe  failure  of  the  mortar 
to  harden  as  the  architect  desired,  and  to  the 
continuing  softness  of  which  he  complained, 
though  he  did  not  until  September  20th, 
when  the  building  was  approaching  comple- 
tion, condemn  the  mortar  and  tbe  walls  and 
piers  in  the  erection  of  which  It  was  used, 
and  in  his  testimony  in  relation  to  these  piers 
he  withdrew  his  condemnation  of  them,  and 
said:  "I  wish  very  much  to  modify  some  of 
the  expressions  of  that  letter."  It  is  quite 
plain,  we  think,  from  all  tbe  testimony  of 
Mr.  Esenwein,  that,  while  he  was  not  fully 
satisfied  with  this  mortar,  he  allowed  it  to 
go  in  as  the  work  progressed,  relying  upon 
the  assurance  of  Mr.  Swindell  and  tbe  fore- 
man that  it  would  harden  in  due  time.  The 
plastering  was  going  on  for  a  considerable 
time,  and,  if  it  was  as  inferior  as  the  testi- 
mony of  all  the  witnesses  makes  it  appear, 
the  inferiority,  whether  due  to  its  mixing  or 
composition,  or  to  the  method  of  Its  applica- 
tion, ought  to  have  been  discovered  by  the 
architect  either  during  the  mixing,  or  when 
tbe  application  was  under  way,  and  it  should 
then  have  been  condemned,  and  its  use  order- 
ed discontinued.  There  can  be  no  doubt  from 
all  the  testimony  that  this  part  of  the  work 
was  wretchedly  poor  from  tbe  beginning; 
but  that  fact  serves  to  emphasise  the  neces- 
sity of  prompt  rejection  as  soon  as  there 
was  opportunity  for  discovery  of  its  charac- 
ter. Mr.  Esenwein  also  admitted  that  he 
passed  some  woodwork  which  they  would 
not  have  passed  except  for  the  fact  that  he 
wanted  the  work  rushed,  and  said :  "I  admit 
I  was  wrong  about  tbe  woodwork;  but,  as 
it  is  now,  I  admit  It  is  a  fairly  good  job, 
and  I  would  accept  most  of  It"  He  also  ad- 
mitted that  after  making  allowance  for  de- 
fects existing  September  10th,  a  considerable 
sum  would  have  been  due  the  plaintiff,  and 
that  he  came  to  the  premises  at  that  time 
intending  to  make  the  estimate,  and  that  he 
did  not  then  Intend  to  refuse  all  payment  or 
payments,  and  that  he  made  his  letter  of  Sep- 
tember 20th  a  wholesale  condemnation  be- 
cause he  thought  all  the  matters  In  dispute 
would  go  to  arbitration,  and  thus  no  removal 
or  correction  of  work  would  be  required; 
but  be  subsequently  learned  such  arbitration 
was  not  permissible  under  the  contract. 

We  have  said  before,  and  we  now  repeat 
that  the  evidence  shows  that  Mr.  Perky  was 
financially  responsible  to  respond  to  all  lia- 
bility under  this  contract;  bat  it  also  ap- 
pears that  he  became   temporarily   embar- 
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rassed  and  In  need  of  cash  about  September 
10th;  and  It  also  appears  from  the  testi- 
mony of  Mr.  Bond  that  at  the  Interview  of 
September  20th  with  Mr.  Perky  and  Mr.  Dor- 
man  the  only  subject  of  conference  was  the 
financial  embarrassment  of  Mr.  Perky,  and 
the  best  way  to  protect  all  parties  by  a  re- 
ceivership or  some  other  plan  which  would 
tide  over  tbe  difficulties,  and  that  it  was 
not  until  the  subsequent  receipt  of  the  letter 
of  condemnation  of  September  10th  that  he 
had  any  knowledge  of  the  situation  in  that 
respect  In  view  of  all  these  circumstances, 
we  are  of  opinion  that  the  production  of  the 
architect's  certificate  must  be  regarded  as 
waived,  and  the  owner  as  estopped  to  deny 
the  acceptance  of  the  work  and  material  ob- 
jected to;  but  without  prejudice  to  a  proper 
allowance  for  any  inferiority  in  the  materials 
or  work  so  accepted,  and  without  going  into 
a  consideration  of  the  general  principles 
which  underlie  the  doctrine  of  substantial 
performance,  we  are  of  opinion  this  Is  a  case 
where  its  application  may  be  permitted.  Orem 
v.  Keelty,  85  Md.  337,  36  Atl.  1030. 

This  brings  us  to  the  question  of  the  ex- 
tent of  the  lien,  for,  if  there  is  no  lien,  there 
could  be  no  relief  in  this  proceeding.  Upon 
the  application  of  defendants,  under  sections 
6  and  7  of  article  63  of  the  Code  of  Public 
General  Laws,  the  court  ordered  Col.  Charles 
B.  McLean,  county  surveyor,  to  designate  and 
describe  by  metes  and  bounds  the  extent  of 
ground  necessary  for  the  convenient  use  of 
said  buildings  for  the  purposes  for  which 
they  were  designed,  with  power  and  leave 
to  hear  such  testimony  as  the  parties  may 
wish  to  adduce  on  the  question  of  the  pur- 
poses for  which  the  buildings  referred  to  were 
designed,  and  he  filed  the  report  hereto- 
fore mentioned — describing  the  several  tracts 
containing  1,293  acres  of  land  he  "believed 
should  attach  to  the  Oread  Institute  for  the 
purpose  for  which  it  was  designed."  No  ac- 
tion was  taken  upon  this  report  until  the 
passage  of  the  decree  appealed  from,  In  and 
by  which  said  report  was  approved,  and  the 
land  described  therein  was  declared  subject 
to  the  lien  for  the  indebtedness  established 
by  that  decree.  Section  7  of  article  63  pro- 
vides that  such  report  shall  be  entered  at 
length  upon  the  mechanic's  lien  docket,  and, 
If  approved  by  the  court  shall  be  conclusive 
upon  all  persons  concerned,  and  the  appellee 
now  contends  "that  the  action  of  the  court 
In  approving  the  surveyor's  report  in  ful- 
fillment of  Its  function  in  this  special  juris- 
diction, Is  not  reviewable."  Whatever  might 
be  tbe  construction  to  be  given  to  sections  6 
and  7,  if  that  report  had  been  made  in  a 
separate  proceeding,  and  it  had  been  ap- 
proved by  a  special  order  for  that  purpose, 
in  such  proceedings  we  are  not  called  on  to 
consider.  But  we  have  no  such  proceeding 
here.  The  petition  for  designation  of  bounda- 
ries was  filed  in  the  pending  proceeding 
to  enforce  the  statutory  lien,  and  as  part 
of  that  proceeding.    It  was  never  disposed 


of  or  acted  upon  in  any  manner  until  the 
final  decree  disposing  of  the  entire  case.  This 
being  so,  and  tbat  decree  as  an  entirety  being 
subject  to  appeal,  we  think  everything  for 
the  first  time  disposed  of  by  it  ought  to  be 
open  for  review  on  appeal.  It  may  well  be 
doubted  whether  the  purpose  of  tbe  Legis- 
lature in  enacting  that  law  was  to  confer 
upon  the  surveyor,  without  the  intervention 
of  a  jury,  and  without  the  right  of  appeal, 
the  judicial  power  to  determine  the  question 
here  raised.  It  would  seem  to  be  more 
probable  that  it  was  only  designed  to  give 
him  authority  to  designate  the  boundaries 
of  such  parcels  of  land  as  are  admittedly 
subject  to  a  lien,  and  to  make  that  designa- 
tion "obligatory  upon  all  persons  concerned," 
as  expressed  In  section  5,  where  the  owner 
files  boundaries  designated  by  him,  and  "con- 
clusive upon  all  persons  concerned,"  as  ex- 
pressed In  section  7,  having  special  reference 
thereby  to  persons  acquiring  liens  subsequent- 
ly to  the  commencement  of  the  building,  or 
previously  acquired,  but  not  recorded  before 
the  commencement  of  the  building,  as  pro- 
vided in  section  15  of  article  63. 

The  appellees'  argument  In  support  of  this 
unprecedented  extension  of  the  Hen  is  found- 
ed primarily  upon  the  fact  that  Mr.  Perky 
drove  Mr.  Baton  over  nearly  all  this  land,  and 
told  him  it  was  all  "to  be  used  In  connection 
with  the  school,"  and  upon  Mr.  Baton's  de- 
clared understanding  that  the  plaintiff  was 
to  have  a  Hen  on  the  whole;  and  he  relies 
also  and  chiefly  upon  the  case  of  Lindsay  v. 
Gunning,  50  Conn.  296,  22  Atl.  310,  11  L.  R. 
A.  553,  and  some  cases  cited  In  a  footnote  In 
11  L  R.  A.  553,  as  holding  that  such  stat- 
utes should  be  liberally  construed  in  favor 
of  builders.  As  to  tbe  first  .ground,  we  need 
only  say  that  the  driving  over  the  property 
may  be  fully  and  satisfactorily  explained  as 
designed  merely  to  show  the  amount  and  ap- 
parent value  of  the  real  property  held  by 
Perky,  as  indicative  of  his  general  financial 
responsibility,  without  adopting  so  violent  a 
presumption  as  that  he  intended  to  promise 
a  mechanic's  Hen  on  the  whole.  It  Is  to  be 
observed  also  that  In  defining  the  lien  In 
section  4  of  article  63,  It  Is  provided  that  It 
"shall  extend  to  tbe  ground  covered  by  such 
building  and  to  so  much  other  ground  Imme- 
diately adjacent  thereto  *  *  *  as  may  be 
necessary  for  the  ordinary  and  useful  pur- 
pose of  such  building,"  without  adding  the 
words  "for  which  it  was  designed,"  found  in 
section  7.  But  giving  these  last  words  full 
effect,  we  think  the  word  "designed,"  as  there 
used,  may  be  properly  understood  as  equiva- 
lent to  "adapted."  The  building  In  question 
may  be  adapted  to  a  number  of  uses  as  fully 
as  to  the  particular  use  for  which  Mr.  Perky 
intended  it  when  he  let  this  contract  In  all 
probability,  in  view  of  his  death,  it  will 
never  be  used  for  the  purpose  for  which  he 
Intended,  but  must  be  put  to  some  other  use 
for  which  it  is  adapted,  and  the  extent  of  the 
Hen  should  be  determined  by  the  ordinary 
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and  probable  uses  to  which  It  will  be  put 
Mr.  Perky  Intended  to  use  the  building  for  a 
school  of  domestic  science  and  agriculture, 
which  be  says  he  knew  would  not  be  self- 
Gupportlng,  but  which  he,  as  a  philanthropist, 
wished  to  establish,  and  he  designed  the  im- 
mense area  of  farming  lands  which  he  pur- 
chased adjoining  to  provide  the  necessary 
financial  revenue  for  the  support  of  the 
school.  Upon  this  common  sense  view  the 
cases  of  Tunis  v.  Lakeport  Agr.  Ass'n,  98 
Cal.  285,  33  Pac.  63,  and  Cowan  v.  Griffith, 
108  Cal.  225,  41  Pac.  42,  49  Am.  St  Bep.  82, 
were  decided.  In  the  former  case,  the  build- 
er of  a  clubhouse  and  saloon  erected  upon 
fair  grounds  of  60  acres,  with  training  stables 
and  grand  stand,  claimed  a  lien  on  the  whole 
tract  under  a  statute  giving  a  lien  on  the 
building,  "together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation 
thereof,  to  be  determined  by  the  court  on  ren- 
dering judgment."  The  lien  was  not  allow- 
ed to  embrace  any  of  the  other  buildings, 
but  was  restricted  to  the  meaning  of  the  stat- 
ute; the  court  saying:  "A  flouring  mill  erect- 
ed upon  a  large  ranch  would  require  a  given 
space  around  it  for  the  purposes  Incidental 
to  Its  operation.  It  might  require  the  whole 
ranch  to  create  business  for  it,  but  it  would 
not  follow  under  our  statute  that  the  entire 
ranch  would  be  subject  to  a  Hen  for  its  erec- 
tion." In  the  latter  case,  the  lien  was  claim- 
ed on  a  house  and  40  acres  five  miles  from 
Fresno,  and  in  denying  the  Hen  the  court 
said:  "The  statute  means  just  what  It  says. 
It  does  not  contemplate  that  enough  land 
should  be  set  apart  to  support  the  owners." 
In  GIrard  Storage  Co.  v.  Southwark  Foundry 
Co.,  105  Pa.  248,  it  was  held  that,  "where  ma- 
terials are  furnished  to  one  or  more  of  sever- 
al buildings  upon  a  large  tract  of  land  used 
together  in  the  general  business  of  a  private 
corporation,  a  mechanic's  lien  may  be  filed 
against  the  particular  building  or  buildings 
only  to  which  the  materials  were  supplied, 
and  the  lot  and  curtilage  appurtenant  there- 
to"; and  the  court  said:  "We  do  not  believe 
that  a  Hen  so  general  In  Its  character  as  to 
embrace  many  buildings  and  120  acres  could 
be  sustained."  See,  also,  Holland  v.  McCarty, 
24  Mo.  App.  82.  In  Edwards  v.  Derrlckson, 
28  N.  J.  Law,  39,  cited  by  the  appellee,  the 
whole  tract  contained  52  acres.  It  was  a 
mill  seat  with  dwelling,  mill,  and  two  houses 
occupied  by  employes  of  the  mill,  and  the 
lien  was  extended  to  the  whole;  it  having 
been  for  80  years  known  and  conveyed  as  one 
property.  The  court  said:  "It  is  not  so  much 
the  size  of  the  lot  or  curtilage  [spoken  of  in 
that  statute]  as  whether  It  Is  one  single  par- 
cel lying  together,  known  as  one  tract,  and 
bought  and  sold  as  such;  Its  metes  and 
bounds  being  generally  known,  and  the  own- 
ers when  bought  and  sold  always  recognizing 
one  set  of  metes  and  bounds,  and  never  mak- 
ing any  other." 
In  Lindsay  v.  Gunning,  supra,  the  Hen  was 


held  to  cover  350  acres,  which,  though  made 
up  of  several  tracts,  had  been  combined  into 
one  tract  by  the  removal  of  the  former  divi- 
sion fences.  The  houses  on  the  several  par- 
eels  were  also  to  be  removed  so  as  to  destroy 
their  former  identity  and  create  a  new  unit 
of  holding,  and  new  and  extensive  buildings 
were  erected  for  a  dairy  farm  which  requir- 
ed a  large  area  for  its  successful  operation. 
In  maintaining  the  Hen,  the  court  said:  "The 
case  is  an  extreme  one."  The  present  case  is 
much  more  extreme,  without  the  features 
which  Induced  the  Connecticut  court  to  sus- 
tain the  Hen.  Here  the  1,293  acres  embrace 
a  number  of  separate  tracts,  each  with  Its 
own  original  dwelling  and  appropriate  out- 
buildings still  occupied  for  farming  purposes, 
and  the  old  boundaries  and  fences  are  still 
maintained.  In  the  Connecticut  case,  the 
new  buildings  were  central  to  the  combined 
tracts,  and  superseded  the  former  buildings. 
Here  the  school  building  was  erected  in  one 
corner  of  the  whole  tract,  and  upon  an  exist- 
ing subdivision  known  as  the  "Lower  Farm," 
containing,  according  to  the  testimony,  about 
200  acres.  This  Is  a  larger  area  than  is  usu- 
ally regarded  as  necessary  according  to  the 
testimony  for  farm  or  agricultural  schools, 
a  number  of  which  are  mentioned  by  Mr. 
Dorman  as  having  from  100  to  200  acres,  and 
the  Maryland  Agricultural  College,  a  state 
institution,  It  is  stated,  has  about  300  acres. 
Our  conclusion  is  that  the  lien  established  by 
the  decree  cannot  be  properly  sustained,  and 
that  It  should  be  restricted  to  the  lower  farm, 
mentioned  above  as  containing  about  200 
acres.  The  boundaries  of  this  tract  can  be 
defined  and  established  by  the  decree  to  be 
passed  when  the  case  Is  remanded,  as  It  must 
be  in  view  of  our  conclusion. 

The  testimony  In  this  case  was  taken  in 
open  court,  and  the  opinion  filed  gives  evi- 
dence that  It  was  thoroughly  reviewed  and 
weighed  by  the  learned  and  careful  judge 
who  heard  the  case.  He  found  the  value 
of  the  extra  work  done  under  the  10  per  cent 
commission  clause  of  the  contract  to  be  $23,- 
107.62,  and  we  adopt  this  finding.  As  the 
architect  stated  in  his  testimony  that  he 
would  not  after  his  letter  of  condemnation 
of  September  20th,  have  given  a  certificate 
for  any  of  this  work,  It  would  have  been  idle 
to  demand  it  and  the  failure  to  produce  it 
can  constitute  no  bar  to  recovery  for  such 
extra  work,  and  we  adopt  this  finding  also. 
The  court  also  allowed  the  defendants  a  cred- 
it of  $4,500  as  liquidated  damages  for  delay 
in  completion  of  the  building  by  September 
1st,  being  at  the  rate  of  $100  per  day,  as 
stipulated  In  the  contract  and  for  45  working 
days  which  the  court  found  would  have  been 
sufficient  for  the  purpose;  but  this  estimate 
makes  no  allowance  for  any  delay  In  obtain- 
ing a  new  contractor,  or  in  assembling  the 
men  and  materials  for  the  work.  Some  delay 
on  this  account  must  necessarily  have  occur- 
red, and  that  consideration  should  not  be 
omitted.    We  think  two  weeks  reasonable  for 
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that  purpose,  and  onr  conclusion  is  tbat  the 
time  allowed  should  be  60,  instead  of  45, 
days,  thus  Increasing  tbat  credit  from  $4,500 
to  $6,000. 

The  court  reached  the  present  Indebtedness, 
as  ascertained  by  the  decree,  in  this  way: 

The  contract  price  for  the  building  was..  $64,357  00 
To  this  wits   added   the  ascertained  value 
of  the  extra  work 13,107  62 

(87,461  62 
From  this  was  deducted  the  amount  of  the 
July   and  August  certlflca'tes  paid.......    14,422  00 

-  173,012  62 
From  this  again  was  deducted  al- 
lowance for  delay $4,500  00 

Also,  an  amount  reserved  by  the 
decree  to  Insure  the  correction 
of   certain   detects   enumerated 

la  the  decree 15,000  00 

19,500  00 

Leaving  the  present  amount  due 252,542  62 

— which  the  decree  requires  to  be  paid,  with 
interest,  from  November  29,  1904,  when  the 
bill  was  filed.  The  decree  also  provides  that 
the  defendants  shall  pay  Into  court  within 
30  days  from  its  date  the  sum  of  $15,000  to 
secure  the  correction  of  the  defects  enumerat- 
ed in  the  decree,  subject  to  the  approval  of 
the  court,  and  which  sum  the  decree  says  the 
plaintiff  will  then  be  entitled  to  receive. 

We  cannot  agree  with  the  two  last-men- 
tioned provisions  of  the  decree.  The  court 
In  its  opinion,  after  reciting  the  various  de- 
fects disclosed  by  the  evidence,  thus  charac- 
terizes the  conduct  of  the  plaintiffs:  "Instead 
of  undertaking  to  remedy  these  matters  of 
their  own  motion,  they  sit  still,  doing  noth- 
ing, bring  suit,  and  have  the  court  to  unravel 
as  best  it  can  the  tangled  web  they  are  In 
a  measure  responsible  for.  Having  so  acted, 
they  must  take  and  suffer  all  the  consequen- 
ces necessarily  resulting  from  their  arbitrary 
conduct."  Interest  is  allowed  on  judgments 
and  decrees,  as  damages,  and,  In  view  of  the 
conduct  of  the  plaintiffs  so  well  described  In 
the  passage  quoted  from  the  court's  opinion, 
we  do  not  think  they  should  be  allowed  in- 
terest as  provided  by  the  decree.  In  refer- 
ence to  the  $15,000  required  to  be  paid  into 
court  for  the  purposes  mentioned,  we  think 
it  would  be  a  hardship  to  require  the  de- 
fendants to  pay  so  large  a  sum  into  court  to 
protect  the  plaintiffs  against  the  consequen- 
ces of  their  own  default  as  found  by  the 
court.  Moreover,  this  course  would  in  all 
probability  result  exclusively  to  the  benefit 
of  some  third  person  as  purchaser  of  the 
property.  Mr.  Perky's  death  makes  It  very 
improbable  that  any  of  his  heirs  or  repre- 
sentatives will  desire  to  carry  out  his  scheme, 
or  to  become  purchasers  of  the  property  for 
any  purpose,  and  in  that  event  the  only  way 
In  which  the  defendants  or  Mr.  Perky's  es- 
tate can  receive  any  benefit  from  the  correc- 
tion of  the  defects  indicated  Is  by  allowing 
now  as  an  absolute  credit  whatever  the  tes- 
timony shows  It  will  cost  to  correct  the  same. 
All  experience  shows  that  costly  lmprove- 
ents  add  comparatively  little  to  the  selling 
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these  defects  cannot  be  expected  to  add  any- 
thing to  the  price  tbat  may  be  obtained  at  a 
sale  under  this  decree.  But  if  the  cost  of 
these  corrections  is  allowed  now  as  a  credit, 
Mr.  Perky's  representatives,  if  they  should 
desire  to  bid  upon  the  property  and  should 
become  its  purchaser,  can  elect  whether  they 
will  complete  the  work  under  the  direction 
of  a  builder  and  architect  of  their  own  selec- 
tion, or  convert  the  property  to  some  other 
use  as  they  may  deem  most  advantageous  to 
them.  We  have  a  satisfactory  standard  for 
the  allowance  of  such  a  credit  in  the  sworn 
report  of  Mr.  J.  A.  Dempwolf,  a  disinterested 
and  competent  architect,  and  his  testimony 
before  the  court,  in  which  he  says  that  all  the 
defects  required  by  the  court  to  be  corrected 
can  be  corrected  at  a  cost  of  $5,365.  Mr. 
Dempwolf  was  appointed  by  the  court  for 
this  purpose,  with  the  assent,  or  at  least 
without  the  objection,  of  the  parties,  and  we 
know  of  no  better  guide  in  the  matter  than 
the  opinion  of  a  disinterested  and  competent 
architect,  whose  conclusion  has  not  been  seri- 
ously questioned,  and  we  think  the  amount 
he  states  should  be  allowed  as  an  absolute 
credit,  and  the  whole  matter  be  closed  by  the 
decree  to  be  passed.  The  matter  will  then 
stand  thus: 

Contract    price 264,357  00 

Extra  work  done 23,107  62 

$87,464  62 
Credit  amount  of  July  and  August  certifi- 
cates   paid 14.422  00 

$73,042  62 
Deduct  allowance  for  time  of  de- 
lay 60  days $6,000  00 

Deduct  amount  required  to  correct 
defects  as  per  report  of  Demp- 
wolf      6,365  00 

11,365  00 

Total  amount  of  Indebtedness $61,677  62 

— to  be  allowed  without  Interest  except  from 
date  of  decree. 

We  approve  the  provision  of  the'  decree 
that  the  plaintiff  and  defendants  pay  their 
own  costs  respectively. 

Decree  affirmed  in  part,  and  reversed  In 
part,  and  cause  remanded,  that  a  new  decree 
may  be  passed  In  conformity  with  these 
views;  the  plaintiffs  and  the  defendants  both 
in  No.  12  and  No.  13  to  pay  their  own  costs, 
respectively,  above  and  below. 


(1M  MO.  432) 
WARD  et  al.  v.  KOENIG  et  al. 

(Court  of  Appeals  of  Maryland.    June  26, 
1907.) 

1.  Executors  and  ADMimBTBAToas  —  Cou-n- 
sbl  Fees. 

Where  counsel  are  employed  by  adminis- 
trators and  render  services,  the  administrators 
are  entitled  to  be  allowed  reasonable  counsel 
fees  paid  or  to  be  paid,  though  the  services  prov- 
ed unsuccessful,  where  there  was  reasonable 
ground  for  employing  counsel. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  £xecutorg  and  Administrators,  55  44$. 
4(52.] 


Digitized  by 


Google 


MA) 


WARD  v.  KOENIG; 


237 


2.  Attorney  and   Client— Authority— Evi- 
dence. 

Where  one  of  two  administrators  employed 
counsel  to  foreclose  a  mortgage  for  the  estate, 
and,  though  the  other  administrator  took  no 
part  in  the  authorization,  it  appeared  that  he 
was  aware  of  the  employment  of  counsel,  and 
did  not  disclaim  their  services,  the  facts  showed 
counsel  duly  authorized  to  represent  the  estate. 

3.  EXECUTORS     AND     ADMINISTBATOBS— COUN- 
SEL Fees. 

It  is  not  necessary  for  administrators  to 

Srocure  an  order  of  the  orphans'  court  author- 
sing  the  employment  of  counsel. 
TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §i  411%, 
459.] 

4.  Saice— Amount  of  Fees. 

The  fact  that  an  administrator  employed 
three  attorneys  to  represent  the  estate  in  a  cer- 
tain matter  did  not  warrant  an  allowance 
against  the  estate  of  greater  compensation  than 
would  have  been  proper  in  case  of  the  employ- 
ment of  one  attorney. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §§  448- 
450.] 

Appeal  from  Orphans'  Court,  Baltimore 
County. 

Appeal  by  Edward  L.  Ward  and  another 
from  an  order  of  the  orphans'  court  refus- 
ing to  allow  them  counsel  fees  for  profession- 
al services  rendered  the  estate  of  Frederick 
W.  Koenlg,  deceased.  Order  reversed  and 
remanded. 

Argued  before  BRISCOE,  BOID,  PEARCE, 
and  SCHMUCKER,  JJ. 

S.  S.  Field,  for  appellants.  Joseph  L.  Don- 
ovan, for  appellees. 

PEARCE,  J.  This  appeal  is  from  an  order 
of  the  orphans'  court  of  Baltimore  county 
refusing  to  allow  certain  counsel  fees  for  al- 
leged professional  services  rendered  by  the 
appellants  to  the  estate  of  Frederick  W.  Koe- 
nlg, deceased. 

The  appellants  filed  a  petition  January  18, 
1907,  alleging  that  they  were  employed  by 
the  administrators  of  Frederick  W.  Koenig, 
deceased,  to  conduct  certain  litigation  neces- 
sary to  the  settlement  of  said  estate.  That 
in  pursuance  of  said  employment  they  Insti- 
tuted, In  the  name  of  said  administrators,  in 
the  circuit  court  for  Baltimore  City,  pro- 
ceedings for  the  foreclosure  of  a  mortgage 
for  $2,000  given  to  said  Frederick  W.  Koenlg 
In  his  lifetime  by  Katherine  J.  and  Gustav 
J.  Kordula  on  July  31,  1902,  payable  in  10 
years  from  date,  In  annual  Installments  of 
$100  or  more  at  the  option  of  the  mortgagors, 
with  interest  at  5%  per  cent,  per  annum. 
That  pending  these  proceedings  the  mort- 
gagors obtained  an  Injunction  restraining  the 
prosecution  of  these  proceedings,  which  was 
finally  sustained  on  the  ground  that  there 
had  been  no  default;  but  that  said  proceed- 
ing nevertheless  resulted  In  the  settlement  of 
the  whole  mortgage  debt  In  the  year  1908, 
six  years  In  -advance  of  its  full  maturity, 
and  greatly  to  the  interest  of  said  estate. 
That,  In  further  pursuance  of  said  employ- 
ment, one  of  the  petitioners,  Edward  L.  Ward, 


acting  as  agent  and  attorney,  sought  and  pro- 
cured a  purchaser  for  certain  leasehold  prop- 
erty on  Light  street,  In  Baltimore  City,  which 
had  been  offered  and  withdrawn  by  said  ad- 
ministrators, for  want  of  a  bid  by  them  deem- 
ed adequate,  at  an  advance  of  considerable 
amount  over  said  bid.  That,  in  further  pur- 
suance of  said  employment,  said  petitioners 
represented  said  administrators  both  In  the 
orphans'  court  in  Baltimore  county,  and  on 
appeal  in  the  Court  of  Appeals,  as  to  ex- 
ceptions filed  by  the  purchaser  of  certain 
leasehold  property  on  Cross  street.  In  Baltl-  . 
more  City,  sold  by  said  administrators,  which 
exceptions  were  sustained  by  the  orphans' 
court  and  also  by  the  Court  of  Appeals  on  ap- 
peal from  said  orphans'  court,  but  that  said 
appeal  was  taken  In  good  faith,  and  was  dili- 
gently and  vigorously  prosecuted  by  said  peti- 
tioners. This  petition  was  accompanied  by  a 
certificate  of  Messrs.  John  Grason  and  W. 
George  Marley,  two  members  of  the  Baltimore 
county  bar  In  good  standing,  recommending 
the  allowance  of  $900  as  a  reasonable  and 
proper  fee  for  said  services.  This  petition 
was  answered  by  the  widow  and  certain  of 
the  distributees  of  Frederick  W.  Koenig,  ex- 
cepting to  the  allowance  of  any  fee  for  said 
alleged  services,  and  alleging:  (1)  That  no 
legal  services  were  rendered  by  the  petition- 
ers to  said  estate.  (2)  That  if  rendered  at  all 
they  were  gratuitous,  and  not  by  direction  of 
the  orphans'  court,  or  by  request  of  said  ad- 
ministrators. (3)  That  the  charges  were  ex- 
cessive. (4)  That  there  was  no  necessity  for 
employment  of  counsel.  (5)  That  the  petition- 
ers were  counsel  for  certain  of  the  distribu- 
tees of  Frederick  W.  Koenig,  who  had  filed  a 
caveat  against  the  will  of  said  Frederick  W. 
Koenlg,  which  caveat  had  been  sustained,  and 
who  had  been  allowed  in  the  orphans'  court  a 
fee  of  $1,500  out  of  said  estate,  for  services 
In  the  caveat  case,  but  which  allowance  was 
refused  by  the  Court  of  Appeals,  on  appeal 
from  the  orphans'  court;  and  that  the  claim 
In  the  present  case  was  only  a  scheme  to  ob- 
tain in  this  proceeding  the  fee  disallowed  as 
above  stated.  (6)  That  the  petitioners  were 
counsel  for  said  caveators,  and  not  for  said 
administrators;  that  Messrs.  BIddison  and 
Rogers,  said  administrators,  were  both  prac- 
ticing attorneys  and  fully  competent  to  settle 
the  estate  without  counsel  or  attorneys ;  that 
said  Ward  furnished  the  purchaser  for  the 
Light  street  property  of  bis  own  motion  and 
without  employment  by  said  administrators; 
and  that  the  sale  of  the  Cross  street  properly 
was  set  aside  because  of  the  erroneous  and 
unskillful  preparatlpn  of  the  advertisement 
thereof,  prepared  by  said  Ward.  Testimony 
was  taken,  and  upon  hearing  had  the  orphans' 
court  passed  an  order  dismissing  said  peti- 
tion and  refusing  to  allow  any  fee,  because 
the  court  was  of  opinion  the  fee  asked  for 
should  not  come  out  of  the  estate  of  the  de- 
cedent 

We  think  It  is  quite  clear  that  the  reason 
assigned  by  the  orphans'  court  for  disallowing 
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the  claim  does  not  justify  the  order,  and  that. 
If  the  petitioners  have  any  Just  and  legal 
claim,  It  should  be  allowed  out  of  the  estate 
of  Frederick  W.  Koenlg.  The  rejection  by 
this  court  of  the  fee  of  $1,500,  allowed  the  pe- 
titioners and  John  S.  Blddlson  as  attorneys 
for  Elizabeth  Becker,  a  daughter  of  Freder- 
ick W.  Koenlg,  In  prosecuting  successfully  a 
caveat  filed  by  her  to  an  alleged  will  of  her 
father,  before  probate,  bears  no  analogy  to 
this  question  and  affords  no  ground  for  the 
order  appealed  from.  As  was  said  in  the 
caveat  case:  "The  purpose  and  operation 
of  the  caveat  were  not  to  recover  the  estate, 
or  to  protect  it  from  spoliation,  but  to  deter- 
mine who  should  get  It,  and  in  what  pro- 
portions. *  *  •  Under  these  circumstan- 
ces, the  orphans'  court  had  no  authority  to 
allow  the  counsel  fees  to  be  paid  out  of  the 
estate."  But  where  counsel  are  employed 
by  administrators,  and  render  professional 
services  under  such  employment,  the  adminis- 
trators are  entitled  to  be  allowed  reasonable 
counsel  fees,  paid  or  to  be  paid.  "After  let- 
ters have  been  issued,  it  is  conceded  that 
counsel  fees  are  properly  allowed  In  prose- 
cuting and  defending  claims,  In  the  discharge 
of  the  duties  of  the  administration."  Ex 
parte  Young,  8  Gill,  287.  And  this  is  so 
though  the  services  may  have  proved  unsuc- 
cessful, where  there  was  reasonable  ground 
for  Instituting  or  defending  proceedings. 
Carson  v.  Phelps,  40  Md.  101;  Geesey  v.  Gees- 
ey,  96  Md.  633,  54  Atl.  616.  Mr.  Ward  testi- 
fied that  he,  together  with  Mr.  Gontrum  and 
Mr.  Morris,  were  employed  by  the  adminis- 
trators to  foreclose  the  Kordula  mortgage, 
and  to  represent  them  in  the  Injunction  pro- 
ceeding growing  out  of  the  attempted  fore- 
closure, also  to  represent  the  administrators, 
both  in  the  orphans'  court  and  in  this  court 
In  the  matter  of  the  exceptions  to  the  Aaron 
sale,  and  that  after  the  offer  and  withdrawal 
of  the  Light  street  property  at  public  sale  he 
procured  a  purchaser  therefor  at  an  advanced 
price,  who  was  accepted  by  the  administra- 
tors. Mr.  Biddison,  one  of  the  administra- 
tors, testified  that  he  employed  Messrs.  Ward, 
Gontrum,  and  Morris  to  represent  the  admin- 
istrators as  attorneys  In  the  foreclosure  pro- 
ceedings of  the  Kordula  mortgage,  and  in  the 
exceptions  to  the  Aaron  sale  in  the  orphans' 
court  and  in  this  court,  and  that  be  requested 
Mr.  Ward,  after  the  Light  street  property 
was  withdrawn,  to  look  for  a  purchaser  and 
sell  the  property  so  that  the  estate  could  be 
closed,  and  that  he  regarded  all  the  services 
rendered,  as  of  great  value  from  a  legal 
standpoint,  and  that  he  considered  $900,  the 
fee  asked,  to  be  fair  and  reasonable.  It  does 
not  appear  that  Judge  Rogers,  Mr.  Biddlson's 
co-administrator,  ever  expressly  authorized 
the  employment  of  these  attorneys,  or  con- 
ferred with  them  or  with  him,  in  reference  to 
their  employment.  He  testified  that  he  knew 
of  no  services  performed  by  them  which  could 
not  have  been  performed  by  the  administra- 
tors, they  being  attorneys,  and  that  he  re- 


garded the  fee  asked  as  unreasonable  and  ex- 
orbitant But  it  does  appear  that  he  was 
aware  they  were  representing  the  admlnis 
trators  as  stated,  and  that  he  did  not  disclaim 
their  services,  nor  advise  his  co-administrator 
of  his  disapproval  of  their  employment  Un- 
der these  circumstances,  the  petitioners  must 
be  regarded  as  duly  authorized  by  the  admin- 
istrators to  represent  them  in  the  matters 
mentioned.  It  would,  doubtless,  have  been 
prudent  to  procure  an  order  of  the  orphans' 
court  authorizing  the  employment  of  coun- 
sel; but  such  previous  order  is  not  necessary 
to  Justify  the  allowance  of  reasonable  counsel 
fees  in  proper  cases.  Geesey  v.  Geesey,  96 
Md.  632,  633,  54  Atl.  616.  The  testimony  In 
this  case,  as  in  the  case  last  cited,  is  con- 
flicting and  unsatisfactory  as  to  the  reason- 
ableness of  the  fee  asked.  If  that  fee  had 
been  already  paid  and  allowed,  we  should 
feel  warranted,  under  the  decision  above  men- 
tioned, in  refusing  to  disturb  an  account  em- 
bracing such  allowance;  but  under  the  cir- 
cumstances of  this  case,  we  are  required  to 
consider  and  determine  the  reasonableness 
of  the  charge.  As  was  said  in  Geesey  v. 
Geesey,  supra:  "It  Is  not  possible  to  accur- 
ately determine  the  real  value  of  the  services 
of  an  attorney  by  the  amount  involved,  or 
by  what  appears  of  record  In  the  case,  as  a 
great  deal  of  labor  of  a  careful  attorney  Is 
performed  in  the  preparation  of  the  case 
outside  of  the  courthouse." 

We  must  assume  from  the  evidence,  which 
upon  that  point  Is  undisputed,  that  the  pro- 
ceeding to  foreclose  the  Kordula  mortgage, 
notwithstanding  the  successful  injunction,  re- 
sulted in  the  payment  in  full  of  that  mort- 
gage, several  years  before  its  full  maturity, 
thus  facilitating  the  settlement  of  the  estate. 
The  exceptions  to  the  Aaron  sale  were  not  so 
clearly  well  founded,  as  to  make  it  unreason- 
able to  resist  them  in  either  court  and  both 
administrators  seem  to  have  so  thought,  and 
the  testimony  seems  clear  that  Mr.  Ward 
sought  and  procured  a  purchaser  for  the 
Light  street  property  under  the  expectation, 
if  not  the  actual  assurance  from  Mr.  Biddi- 
son, of  receiving  the  usual  real  estate  broker's 
commissions.  It  is  to  be  observed  that  Messrs. 
Grason  and  Marley  in  their  certificate  do 
not  state  they  have  examined  Into,  or  are 
familiar  with,  the  character  and  extent  of 
the  services  rendered,  as  is  generally,  or 
at  least  frequently,  stated  In  such  certificates, 
and  that  they  speak  in  general  and  indefinite 
terms.  It  should  also  be  observed  that  the 
compensation  for  the  services  rendered  should 
not  be  greater  because  three  attorneys  were 
employed  Instead  of  one.  Mr.  Ward,  in  fact 
appears  to  have  performed  the  larger  part 
of  the  work,  though  the  division  of  the  fee 
is  a  matter  of  adjustment  between  all  the 
attorneys  employed. 

The  commissions  for  sale  of  the  Light  street 
property  at  the  established  rate  of  2%  per 
cent  would  be,  on  $2,200,  $55;  our  conclu- 
sion is  that  for  services  In  connection  with 
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the  Kordula  mortgage,  a  fair  and  reasonable 
allowance  would  be  $150,  and  for  services  In 
the  exceptions  to  the  Aaron  sale,  In  the  or- 
phans' court  and  In  this  court,  the  sum  of 
$300—  aggregating  $505. 

The  order  of  the  orphans'  court  appealed 
from  will  therefore  be  reversed,  that  the 
above  allowance  may  be  made  In  the  settle- 
ment of  said  estate. 

Order  reversed,  and  cause  remanded;  the 
appellees  to  pay  the  costs. 


(106  Md.  413) 

MARYLAND  JOCKEY  CLUB  OF  BALTI- 
MORE CITY  v.  STATE.  STATE  v. 
MARYLAND  JOCKEY  CLUB  OF  BALTI- 
MORE CITY  et  al.  APPOLD  et  al.  v. 
SAME.  JENKENS  v.  SAME.  FITZ- 
GERALD v.  SAME.  ALT  v.  SAME. 
FISHER  v.  SAME. 

(Court  of  Appeals  of  Maryland.    June  24,  1907.) 

1.  constitutional  law  —  vested  rights  — 
Impairment 

Acta  I870l  p.  124,  c  89,  provides  that  the 
city  of  B.  and  those  citizens  who  have  con- 
tributed or  may  contribute  to  improvements  on 
land  for  the  use  of  the  state  agricultural  as- 
sociation shall,  in  case  of  dissolution  of  the  as- 
sociation, receive  from  the  net  proceeds  of  sale 
of  its  property  such  sums  as  the  amount  of 
money  paid  by  the  city  or  individual  citizens 
may  bear  to  the  aggregate  amount  contributed 
by  the  state;  the  city  and  the  individual  citi- 
zens having  vested  rights  in  the  city  and  indi- 
vidual contributors,  together  with  the  state,  in 
the  proceeds  of  the  association's  property  in 
case  of  its  dissolution.  Held,  that  Acts  1890, 
p.  57,  c.  73,  attempting  to  postpone  the  rights 
under  the  act  of  1870  of  contributors,  and  to 
give  priority  in  such  proceeds  to  the  payment  of 
all  debts  owing  by  the  association,  is  uncon- 
stitutional, as  impairing  vested  rights,  and  tak- 
ing the  property  of  the  contributors  and  giving 
it  to  others. 

2.  Statutes— Effect  of  Pabtiai,  Invalidity. 

While  the  state  may,  by  proper  legislation, 
waive  the  priority  of  its  claims  in  favor  of 
other  creditors,  yet  Acts  1890,  p.  57,  c.  73, 
by  which  the  state  attempts  to  postpone  the 
priorities  of  itself  and  others,  being  unconstitu- 
tional, so  far  as  it  attempts  to  postpone  the 
vested  rights  of  others,  and  It  being  apparent 
that  it  was  the  Intention  that  the  act  should 
take  effect  as  an  entirety,  it  is  wholly  Inopera- 
tive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  58-66.] 

3.  Constctutionai,  Law  —  Vested  Rights  — 
Impairment. 

Acta  1886,  p.  198,  c.  128,  appropriating 
$3,000  for  the  state  agricultural  association,  and 
providing  that  in  case  of  dissolution  of  the  as- 
sociation the  state  shall  be  preferred  to  such 
amount,  and  Acts  1904,  p.  246,  c.  141,  provid- 
ing for  such  dissolution,  and  making  the  same 
provision  for  preference  of  such  $3,000,  are  un- 
constitutional, as  impairing  the  vested  rights  in 
such  proceeds  given  by  Acts  1870,  p.  124,  c  89, 
to  contributors  for  improvements  for  the  asso- 
ciation. 

4.  AoBicui/rDBR  —  Associations— Dissolu- 
tion—Distribution  of  Psopebty. 

The  appropriation  made  by  the  state  for 
the  state  agricultural  association  by  Acts  1872, 
p.  462,  c.  282,  being  clearly  Intended  as  a  dona- 
tion, there  being  nothing  in  the  title  or  body 
of  the  act  to  indicate  that  it  was  a  contribution 
to  be  secured  by  Acts  1870,  p.  124,  c  89,  pro- 


viding that  contributors  to  improvements  for 
the  association  should  share  in  the  proceeds  of 
its  property  in  case  of  its  dissolution,  the  state 
is  not  entitled,  as  to  such  appropriation,  to 
so  share  in  such  proceeds. 

Appeals  from  Circuit  Court,  Baltimore 
County;  N.  Charles  Burke,  Judge. 

Suit  by  the  state  against  the  Maryland 
Mechanical  &  Agricultural  Association  for  Its 
dissolution.  From  an  order  sustaining  ex- 
ceptions to  the  auditor's  account  for  distri- 
bution of  the  proceeds  of  the  association's 
property,  appeals  are  taken  by  the  Maryland 
Jockey  Club  of  Baltimore  City,  the  state  being 
respondent,  and  by  the  state,  Lemuel  T.  Ap- 
pold  and  others,  Benjamin  W.  Jenkens,  De- 
lano S.  Fitzgerald,  George  W.  Alt,  and  D.  K. 
Este  Fisher,  surviving  executor  and  trustee, 
the  Maryland  Jockey  Club  of  Baltimore  City 
and  others  being  respondents.  Affirmed  In 
part,  and  reversed  in  part  and  remanded. 

Argued  before  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER,  and  ROGERS,  JJ. 

Edgar  H.  Gans,  and  W.  Calvin  Chestnut, 
for  Maryland  Jockey  Club  of  Baltimore  City. 
Albert  C.  Ritchie,  for  mayor  and  city  coun- 
cil of  Baltimore.  D.  K.  Este  Fisher,  In  pro. 
per.  Thomas  Mackenzie,  for  Appold  and  oth- 
ers. Bryan,  Atty.  Gen.,  for  the  State.  J. 
Hanson  Thomas,  for  Jenkens.  Lemmon  & 
Clotwortby,  for  Fitzgerald. 

BRISCOE,  J.  The  questions  In  this  case 
arise  upon  exceptions  to  an  audit,  distributing 
the  proceeds  of  sale  of  the  land  and  improve- 
ments of  the  Maryland  Mechanical  &  Agri- 
cultural Association,  under  Acts  1904,  p.  246, 
c.  141,  providing  for  a  dissolution  of  the  as- 
sociation, the  sale  of  ifs  property,  and  a  di- 
vision of  the  proceeds  of  sale.  There  are 
seven  appeals  contained  in  the  record,  but 
as  they  practically  present  the  same  ques- 
tions they  will  be  considered  together. 

The  property  consisted  of  land  and  Im- 
provements, situate  in  Baltimore  county,  on 
Park  Heights  avenue,  containing  about  77 
acres,  and  known  as  the  "Plmllco  Race 
Track."  It  was  sold  under  a  decree  of  the 
circuit  court  of  Baltimore  county  by  Charles 
H.  Nlcholai,  trustee,  to  the  Maryland  Jockey 
Club,  for  the  sum  of  $70,000.  The  associa- 
tion was  Incorporated  by  -Acts  1867,  p. 
192,  c.  128,  for  the  encouragement  of  science 
and  practice  of  agriculture  and  of  the  me- 
chanic arts,  as  connected  therewith  by  the 
holding  of  exhibitions,  and  generally  to  pro- 
mote the  interests  of  agriculture  and  of  the 
arts  and  sciences.  By  this  act  the  sum  of 
$25,000  was  appropriated  to  be  expended  to 
purchase  ground  suitable  for  the  purpose  of 
holding  exhibitions  thereon,  and  It  was  pro- 
vided that,  should  the  association  at  any  time 
dissolve,  the  trustees  or  their  successors  shall 
convey  the  land  so  purchased,  together  with 
all  Improvements  thereon  made,  free  of  all 
incumbrance,  to  the  state  of  Maryland,  and 
also  if  the  association  shall  hold  no  exhibi- 
tions on  the  land  for  three  successive  years, 
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then  the  land  shall  be  conveyed  to  the  state. 
By  Acts  1870,  p.  124,  c.  89,  it  was  subsequent- 
ly provided  that  the  corporation  of  the  city 
of  Baltimore  and  their  successors  and  those 
citizens  of  the  state  of  Maryland  or  of  the 
United  States,  who  have  contributed  or  may 
hereafter  contribute  to  the  purchase  of  land 
or  to  Improvements  to  and  upon  land  for  the 
use  of  the  Maryland  Agricultural  &  Mechani- 
cal Association,  shall  In  case  of  a  dissolution 
of  the  association  be  entitled  to  and  receive 
from  the  net  proceeds  of  the  sale  of  all  land 
and  Improvements  or  other  property  now  ac- 
quired or  hereafter  to  be  acquired  by  the  as- 
sociation such  sum  as  the  amount  of  money 
paid  by  the  corporation  or  Individual  citizens 
may  bear  to  the  aggregate  amount  contributed 
by  the  state  of  Maryland,  the  city  of  Balti- 
more, and  the  individual  citizens  respectively. 
By  Acts  1886,  p.  198,  c.  128,  the  state  appro- 
priated the  further  sum  of  $3,000  and  provid- 
ed that  in  case  of  dissolution  of  the  associa- 
tion the  state  shall  be  preferred  to  the  amount 
of  this  appropriation.  And  by  chapter  73, 
p.  57,  of  the  Acts  of  1890,  it  was  provided 
that  in  case  of  the  sale  of  the  property  the 
net  proceeds  of  the  sale  shall  be  applied,  first, 
to  the  payment  of  all  debts  due  by  the  asso- 
ciation for  the  land  and  Improvements  there- 
on, and  all  other  debts  due  by  the  association, 
and  after  the  payment  of  the  debts  in  full, 
the  balance  of  proceeds  of  sale  shall  be  di- 
vided and  paid  to  the  state  of  Maryland,  the 
city  of  Baltimore,  and  to  the  citizens  of 
Maryland  and  of  the  United  States  who  have 
heretofore  contributed  or  may  hereafter  con- 
tribute to  the  purchase  of  land  for  the  as- 
sociation or  improving  the  same  or  for  other 
uses  of  the  association,  in  proportion  to 
the  amounts  which  they  have  severally  con- 
tributed. The  next  act  of  assembly  Is  chap- 
ter 141,  p.  246,  of  the  Acta  of  1904,  and  Is  the 
act  under  which  the  sale  was  had  In  this 
case.  It  provides  for  a  dissolution  of  the  as- 
sociation, a  sale  of  the  property,  and  a  di- 
vision of  the  proceeds  among  the  parties  en- 
titled, and  in  the  proportions  heretofore  pre- 
scribed by  the  acts  of  assembly,  saving  to 
the  state  Its  preferred  claim  of  $3,000,  as  pro- 
vided by  the  act  of  1880.  The  bill  of  com- 
plaint in  this  case  was  filed  shortly  after 
the  passage  of  the  last-named  act  for  a  sale 
of  the  property,  and  as  the  distribution  of 
the  fund  here  in  controversy  will  depend  up- 
on the  legal  effect  of  this  act,  and  the  pre- 
vious legislation  relating  thereto,  we  have 
deemed  It  proper  for  a  clear  understanding 
of  the  case  to  cite  them  somewhat  in  extenso. 
It  appears  from  the  record  that  the  prin- 
cipal claim  In  controversy  is  the  claim  of  the 
Maryland  Jockey  Club,  as  assignee  of  a  note, 
originally  given  by  the  association  to  Ex- 
Gov.  Frank  Brown,  dated  December  19,  1890, 
and  payable  to  Frank  Brown  for  the  sum  of 
$23,108.81.  The  amount  of  the  claims  of  the 
state  of  Maryland,  except  the  appropriation 
(Acts  1872,  p.  462,  c.  282),  of  Baltimore  City, 
and  the  various  individual  contributors,  as 


evidenced  by  certificates  Issued  by  the  asso- 
ciation under  the  act  of  1870,  are  practically 
undisputed  except  as  to  their  priority  of  pay- 
ment In  the  Auditor's  account  filed  on  the 
2d  of  March  1906,  the  claim  of  the  Maryland 
Jockey  Club  was  allowed  in  full,  as  a  prefer- 
red claim  under  Acts  1890,  p.  57,  c.  73.  The 
state  was  allowed  a  preferred  claim  of  $3,000 
under  Acts  1886,  p.  198,  c.  128.  The  claim  of 
George  W.  Alt  for  services  as  secretary  and 
treasurer  of  the  association  was  allowed  in 
full,  and  the  residue  of  the  fund  was  distrib- 
uted, pro  rata,  between  the  state,  Baltimore 
City,  and  the  individual  contributors.  On  the 
14th  day  of  December,  1906,  the  various  ex- 
ceptions set  out  in  the  record  to  the  Au- 
ditor's account  were  Sustained  by  the  cir- 
cuit court  of  Baltimore  county,  and  the  ac- 
count was  set  aside.  The  papers  were  re- 
ferred to  the  auditor,  with  directions  to  state 
a  new  account,  distributing  the  net  proceeds 
of  sale  under  the  rule  of  equality  fixed  by 
the  act  of  1870,  that  is,  between  the  state 
of  Maryland,  Baltimore  City,  and  the  individ- 
ual contributors  pro  rata.  The  claim  of 
George  W.  Alt  was  rejected  altogether  as  not 
having  been  proved.  And  from  this  order 
these  appeals  have  been  taken. 

We  come,  then,  to  a  consideration  of  the 
claims,  as  presented  on  the  record,  and  to 
the  various  exceptions  filed  to  them.  We 
shall  dispose  of  them  separately,  and  as  brief- 
ly as  the  law  and  facts  will  permit. 

(1)  The  claim  of  the  Maryland  Jockey  Club, 
as  assignee  of  the  note,  originally  given  by  the 
association  to  Ex-Gov.  Brown,  was  allowed 
by  the  Auditor  in  full  as  a  preferred  claim 
under  Acts  1890,  p.  57,  c.  73,  and  Acts  1904, 
p.  246,  c.  141,  but  was  disallowed  as  a  pre- 
ferred Hen  by  the  court  below.  This  brings 
us  to  the  consideration  of  the  principal  con- 
troversy in  the  case.  This  claim  Is  made  up 
of  sums  contributed  by  Gov.  Brown  to  the 
association  for  the  erection  of  buildings,  and 
for  the  purpose  of  making  improvements  to 
and  upon  land  for  the  use  of  the  associa- 
tion. The  indebtedness  was  approved  and 
audited  by  the  executive  committee  of  the 
association  on  the  19th  day  of  December, 
1890,  and  the  note  was  given  covering  the 
amount  of  this  Indebtedness.  The  action  of 
the  committee  was  subsequently  ratified  and 
approved  by  the  association.  We  have  ex- 
amined the  testimony  with  respect  to  this 
claim  with  the  utmost  care  and  consideration, 
and  we  are  satisfied,  in  view  of  the  proof  and 
surrounding  circumstances,  that  the  money 
contributed  by  Gov.  Brown  and  secured  by 
the  note  wen'  Into  the  Improvements  upon 
the  land  of  the  association,  and  the  claim 
is  a  proper  one  to  participate  in  the  distribu- 
tion of  the  fund,  under  Acts  1870,  p.  124, 
c.  89.  But  while  we  are  of  the  opinion  that 
the  objections  to  the  note  are  not  supported 
by  the  evidence,  we  all  agree  that  It  cannot 
be  allowed  as  a  preferred  claim,  or  to  be  paid 
in  full  out  of  the  fund  In  the  hands  of  the 
trustee.     By  Acts  1870,  p.  124,  c  89,  each 


Digitized  by 


Google 


Md.) 


WESTERN  UNION  TELEGRAPH  CO.  v.  N.  LEHMAN  &  BRO. 


241 


of  the  contributors  to  the  association  ac- 
quired rights  with  the  state,  and  were  given 
a  lien  on  the  proceeds  of  sale.  The  lan- 
guage of  the  act  Is  that  the  corporation  of 
the  city  of  Baltimore  and  those  citizens  of 
the  state  of  Maryland  or  of  the  United  States, 
their  heirs  and  assigns,  who  have  contributed 
or  may  hereafter  contribute  to  the  purchase 
of  land,  or  to  improvements  to  and  upon  land 
for  the  use  of  the  association,  shall  in  case  of 
a  dissolution  be  entitled  to  and  receive  from 
the  net  proceeds  of  the  sale  of  all  land  and 
improvements,  or  other  property  now  ac- 
quired, or  hereafter  to  be  acquired  by  said  as- 
sociation, such  sum  as  the  amount  of  money 
paid  by  said  corporation,  or  individual  citi- 
zen, may  bear  to  the  aggregate  amount  con- 
tributed by  the  state  of  Maryland,  the  city  of 
Baltimore,  and  the  Individual  citizens,  re- 
spectively. 

The  manifest  object  and  purpose  of  the 
acts  of  1890  and  1904,  relied  upon  to  sustain 
the  priority  of  the  claim  here  asserted,  was 
to  divest  and  postpone  the  vested  rights  and 
Interests  of  all  the  contributors  under  the 
act  of  1870,  and  to  give  priority  to  the  "pay- 
ment of  all  debts  due  by  the  association  for 
the  land  and  Improvements  thereon,  and  all 
other- debts  due  by  the  association."  The 
effect  of  such  legislation  would  be,  not  only 
to  impair  vested  rights,  but  to  take  the  prop- 
erty of  the  contributors  under  the  act  of 
1870,  and  give  It  to  others,  In  clear  viola- 
tion of  the  twenty-third  article  of  our  Bill 
of  Rights,  and  of  article  1,  |  10,  of  the  Con- 
stitution of  the  United  States.  Such  legisla- 
tion cannot  be  sustained,  and  must  be  de- 
clared as  invalid  and  void  in  so  far  as  it 
attempts  to  postpone  the  rights  and  Hen  of 
the  contributors  under  the  act  of  1870.  The 
state  could  clearly  waive  its  own  lien  by 
proper  legislation  in  favor  of  other  creditors, 
but  It  was  attempted  by  the  act  of  1890  to 
postpone  the  rights  secured  by  all  the  certifi- 
cate holders,  and,  falling  in  this,  as  it  mani- 
festly must,  the  act  of  assembly  must  be  held 
to  be  inoperative  as  to  all  of  them,  whether 
they  be  held  by  the  state,  the  city  of  Balti- 
more, or  the  individual  contributors;  the  in- 
tention .of  the  Legislature  being  the  act 
should  take  effect  as  an  entirety.  Campau  v. 
Detroit,  14  Mich.  276;  State  v.  Benzlnger,  83 
Md.  481,  35  Atl.  173. 

(2)  The  claim  of  the  state  of  Maryland  to 
the  extent  of  $3,000,  as  provided  by  the  acts 
of  1886  and  1904,  was  properly  disallowed 
by  the  court  below  as  a  preferred  claim. 
These  acts  were  attempts  to  impair  vested 
rights,  and  In  so  far  as  they  sought  to  dis- 
place or  postpone  the  rights  of  the  other  con- 
tributors In  the  fund,  and  to  give  the  state 
a  preference,  must  be  held  to  be  invalid. 

(3)  There  was  no  error  In  the  rejection  of 
the  claim  of  George  W.  Alt  for  services  ren- 
dered the  association.  The  claim  does  not 
appear  to  have  been  established  by  proof, 
and,  even  If  It  had  been,  we  fail  to  see  upon 
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what  ground  It  could  have  been  allowed  as 
a  preferred  claim. 

(4)  As  to  the  state's  claim  under  chapter 
282,  p.  462,  of  the  Acts  of  1872,  we  need  only 
say,  that  this  appropriation  was  clearly  in- 
tended as  a  donation  by  the  state  to  the  as- 
sociation for  the  promotion  of  the  agricultur- 
al interests  of  the  state.  There  is  nothing 
In  the  title  or  body  of  the  act  to  indicate  that 
the  state  intended  to  reserve  a  lien,  or  that  it 
was  intended  as  a  contribution  to  be  secured 
by  the  provisions  of  the  act  of  1870.  It  must 
therefore  be  disallowed  and  excluded  from 
the  state's  claim  under  the  act  of  1870.  But 
the  state's  claim  under  Acts  1886,  p.  198, 
c.  128,  rests  upon  an  entirely  different  ground, 
and  must  be  allowed  to  participate  proportion- 
ately under  the  rule  heretofore  established. 

We  have  thus  disposed  of  all  the  claims 
presented  by  the  record,  and  have  stated  our 
reasons  as  to  which  should  be  allowed  and 
those  which  should  be  rejected. 

We  agree  with  the  conclusion  reached  by 
the  circuit  court  of  Baltimore  county  as  to 
the  rule  of  equality  to  be  applied  in  the  dis- 
tribution of  the  fund  now  In  court,  except  as 
to  the  allowance  of  that  part  of  the  state's 
claim  appropriated  under  chapter  282  of  the 
Acts  of  1872;  that  Is,  the  net  proceeds  of  sale, 
after  the  allowance  of  proper  expenses,  should 
be  distributed  among  the  claims  of  the  state 
of  Maryland,  except  the  appropriations  under 
the  act  of  1872,  the  mayor  and  city  council 
of  Baltimore,  the  individual  contributors, 
Including  the  claim  of  the  Maryland  Jockey 
Club,  upon  the  rule  of  apportionment  de- 
clared by  the  first  section  of  the  act  of  1870. 
It  follows  from  the  views  expressed  that 
the  order  appealed  from  will  be  affirmed  in 
part  and  reversed  in  part,  and  the  cause  re- 
manded to  the  end  that  a  new  audit  may  be 
stated,  distributing  the  proceeds  of  sale  in 
conformity  to  this  opinion.  The  costs  in  this 
court  and  in  the  court  below  to  be  paid  out 
of  the  fund. 


(106  Md.  318) 
WESTERN  UNION  TELEGRAPH  CO.  v.  N 

LEHMAN  &  BRO. 
(Court  of  Appeals  of  Maryland.    June  26, 1907.) 

1.  Tbial— Instructions— Damages. 

In  an  action  against  a  telegraph  company 
for  delay  m  delivering  a  message,  an  instruc- 
tion that,  if  defendant  did  not  use  ordinary 
care  in  delivering  the  message,  and  if  by  reason 
of  defendant's  negligence  plaintiffs  sustained  a 
loss,  they  were  entitled  to  recover  "to  such  an 
extent  as  the  jury  should  believe  from  the  evi- 
dence they  sustained  loss."  was  erroneous  as 
submitting  the  whole  question  of  damages  to  the 
jury  without  any  criterion  for  the  determination 
of  the  damages  allowable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  46,  Trial,  §  484.]  .  8 

2.  Damages— Speculative  Damages. 

Plaintiffs,  cattle  sellers  in  Baltimore,  sent  a 
telegram  to  their  agent  in  Chicago  on  the  even- 
ing of  July  13,  1904,  directing  him,  if  he  could 
purchase  '  reasonably,"  to  ship  Thursday  for  the 
succeeding  Monday's  market,  "four  to  six"  car 
loads  of  market  cattle.    Defendant  negligently 
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failed  to  deliver  the  message  until  It  was  too  late 
for  the  agent  to  comply  therewith,  though  the 
agent  testified  that  if  he  had  received  the  mes- 
sage in  the  ordinary  course  he  would  have  ship- 
ped the  cattle.  Plaintiffs  testified  that  they 
had  a  regular  line  of  customers  on  the  Baltimore 
market,  and  that  if  they  had  been  shipped  one 
of  the  plaintiffs  testified  "he  was  satisfied"  the 
cattle  would  have  brought  $5  a  head  profit  "had 
they  arrived  on  the  market  day."  There  was 
no  evidence  whether  the  agent  would  have  pur- 
chased four  or  six  loads,  nor  any  certainty  that 
the  cattle  would  have  arrived  in  time,  nor  that 
plaintiffs  suffered  loss  by  purchasing  other  cat- 
tle to  fill  their  orders.  Held,  that  the  evidence 
was  too  speculative  to  sustain  a  recovery  of  $5 
a  head  for  the  number  of  cattle  that  could  have 
been  loaded  in  six  cars  as  the  profits  plaintiffs 
lost  by. defendant's  default. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  8  513.] 

8.  Telegraphs— Messages— Delat  in  Drav- 

■by— Negligence. 

Where  no  attempt  was  made  by  a  telegraph 
company  to  deliver  a  night  message  until  1 
o'clock  p.  m.  on  the  day  after  the  message  was 
received  at  the  receiving  office,  and  until  after 
it  was  too  late  for  the  addressee  to  comply  with 
directions  contained  therein,  the  telegraph  com- 
pany was  negligent. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  g  33.] 

4.  Sake— Notice  of  Loss. 

A  telegraph  company  having  been  notified 
within  the  time  prescribed  by  Its  rules  of  a 
claim  for  damages  for  delay  in  delivering  a  mes- 
sage, the  claim  reciting  that  the  amount  de- 
manded was  made  to  induce  prompt  settlement 
and  that  if  the  claim  was  not  properly  settled, 
plaintiffs  reserved  the  privilege  to  claim  the  ac- 
tual loss  sustained,  which  amounted  to  "several 
dollars"  per  head  on  certain  cars  of  cattle,  plain- 
tiffs by  filing  such  claim,  which  was  not  settled, 
was  not  thereby  precluded  from  filing  a  claim 
for  the  actual  loss  after  the  time  limit  for  filing 
claims  had  expired  and  claiming  the  actual  loss 
In  an  action  for  the  telegraph  company's  neg- 
ligence. 

5.  Appeal— Objections  Not  Made  at  Tbial. 

In  an  action  against  a  telegraph  company 
for  delay  In  delivering  a  night  message,  an  ob- 
jection that  plaintiff  could  not  recover  because 
of  a  rule  contained  in  the  telegraph  blanks, 
limiting  the  company's  liability  with  reference 
to  such  messages,  was  unavailable  on  appeal, 
where  it  was  not  raised  at  the  trial. 

[E!d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  $  1079.] 

Appeal  from  Superior  Court  of  Baltimore 
City;  Thos.  Ireland  Elliott,  Judge. 

Action  by  N.  Lehman  &  Bro.  against  the 
Western  Union  Telegraph  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  and  BURKE,  JJ. 

Frederick  C.  Colston  and  W.  Irvine  Cross, 
for  appellant  Wm.  Pinkney  Whyte  and 
Louis  B.  Bernel,  for  appellees. 

BOYD,  J.  The  appellees  sued  the  appel- 
lant for  damages  alleged  to  have  been  sus- 
tained by  them  for  its  delay  in  delivering  a 
message  sent  by  them  to  Chicago.  The  ap- 
pellees are  dealers  in  live  cattle  in  Baltimore, 
and  a  Mr.  Hexter  had  been  buying  cattle  for 
them  in  Chicago  for  a  long  period  of  time. 
On  the  evening  of  July  13,  1904,  they  sent  a 


night  message  to  Mr.  Hexter,  whose  office 
was  in  the  exchange  building  at  the  stock 
yards  in  Chicago,  which  read:  "If  reasonable 
ship  tomorrow  Thursday  four  to  six  loads 
marketers."  The  term  "marketers"  means 
cattle  such  as  plaintiffs  would  want  to  sell 
to  the  retail  trade  in  Baltimore.  That  term 
distinguishes  the  cattle  for  that  trade  from 
those  which  are  to  be  exported;  "marketers" 
being  supposed  to  weigh  about  1,200  pounds, 
and  "exporters,"  as  they  call  them,  weighing 
about  1,400  pounds.  They  aim  to  ship  20 
head  of  "marketers"  to  the  car  load.  The  mes- 
sage should  have  been  delivered  early  the  next 
morning  in  time  for  the  opening  of  the  stock 
market  at  8  a.  m.,  but  Mr.  Hexter  did 
not  receive  it  until  about  1  o'clock  p.  m.,  on 
July  14th.  The  telegraph  company  had  an 
office  In  the  same  building,  and  Mr.  Hexter 
testified  that  "the  custom  regarding  the  de- 
livery of  night  messages  by  the  Western  Un- 
ion at  the  Union  Stock  Yards  of  Chicago  is 
that  they  are  delivered  at  the  office  of  the 
parties  to  which  they  are  directed,  or  that 
the  party  goes  to  the  telegraph  company's 
office  for  them;"  that  he  Inquired  at  the 
company's  office  two  or  three  times  that  morn- 
ing regarding  such  a  telegram,  and  was  In- 
formed there  was  none  for  him;  that  he 
usually  received  orders  for  the  purchase  of 
cattle  from  7  to  8  o'clock  In  the  morning; 
that  "in  the  ordinary  course  of  events,  I 
would  have  received  the  telegram  mentioned 
at  about  7  o'clock  a.  m.";  and  that  it  was 
and  had  been  his  custom  to  go  to  the  office 
of  the  company  every  morning  and  make  in- 
quiries for  messages.  At  the  time  there  was 
a  strike  at  Chicago  among  the  butchers,  and 
for  that  reason  cattle  could  be  purchased 
there  at  better  figures  than*  usual.  The  rec- 
ord does  not  state  clearly  the  time  the  mes- 
sage was  received  at  Chicago,  but  there  Is 
written  on  the  message  which  Hexter  re- 
ceived "10  59  P."  which  the  appellees  claim  in 
their  brief  meant  that  the  telegram  was  re- 
ceived at  10:59  p.  m.  However  that  may  be, 
there  was  no  attempt  on  the  part  of  the  com- 
pany to  explain  why  it  was  not  delivered 
earlier,  or  to  show  any  cause  for  delay  in  re- 
ceiving or  delivering  the  telegram  at  Chicago. 
The  expression  "if  reasonable  ship"  meant 
that  Hexter  was  not  to  buy  unless  price  was 
in  his  judgment  reasonable.  That  referred 
to  the  condition  of  the  Chicago  market  and 
one  of  the  plaintiffs  testified  "the  Baltimore 
end  I  would  look  out  for."  The  appellees 
claim  that,  if  Hexter  had  received  the  tele- 
gram In  time,  he  would  have  bought  the  cat- 
tle, which  would  have  been  shipped  on 
Thursday,  the  14th;  and,  if  cattle  are  ship- 
ped on  Thursday,  "they  generally  get  here 
Sunday,  maybe  Monday  morning."  At  that 
time  Monday  was  market  day  in  Baltimore. 
One  of  the  plaintiffs  testified  that  they  had 
a  regular  trade  which  they  supplied  every 
market  day,  and  wanted  those  cattle  for  that 
trade.  He  said,  "I  had  plenty  of  buyers 
waiting  to  take  every  bullock  if  they  came 
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here."  The  court  told  the  witness  to  tell  the 
jury  definitely  what  the  plaintiff's  loss  was, 
to  which  he  could  testify,  by  reason  of  the 
failure  of  the  cattle  to  arrive,  and  he  replied: 
"I  am  satisfied  that  if  I  bad  bad  these 
cattle  here  they  would  have  brought  us  a 
profit  of  $5  a  head,  had  they  come  here  for 
that  market  day." 

There  are  16  bills  of  exceptions  In  the 
record — 14  of  them  presenting  rulings  on  tbe 
admissibility  of  evidence  and  the  fifteenth 
embracing  the  prayers,  of  which  the  plain- 
tiffs offered  2,  which  were  granted,  and  the 
defendant  7,  all  of  which  were  rejected.  We 
will  first  consider  the  prayers.  The  conclu- 
sion of  the  plaintiffs'  first  is  In  the  language 
used  in  their  prayer  In  tbe  case  between  these 
parties,  decided  in  April  last,  and  which  Is 
not  yet  officially  reported,  but  can  be  found 
in  66  Atl.  266.  After  stating  the  facts  relied 
on  by  the  plaintiffs  in  tbe  respective  cases, 
the  prayers  in  each  concluded:  "And  If  they 
shall  further  find  that  the  defendant  did  not 
use  such  ordinary  care  and  diligence  in  de- 
livering said  telegram  as  is  usually  used  and 
adopted  by  prudent  business  men  In  like  busi- 
ness, and  if  tbey  shall  further  find  that,  by 
reason  of  such  negligence,  the  loss  in  ques- 
tion arose,  then  the  plaintiffs  are  entitled  to 
recover  to  such  an  extent  as  the  jury  shall 
believe  from  the  evidence  they  sustained 
loss."  In  the  former  case  we  quoted  from 
B.  &  O.  R.  B.  v.  Carr,  71  Md.  143,  17  Atl. 
1063,  what  Judge  Aivey  said,  In  delivering 
the  opinion  of  the  court,  in  reference  to  a 
similar  construction,  which  in  part  was: 
"This  left  the  whole  question  of  damages  at 
large,  without  definition  by  the  court,  to  the 
discretion  of  the  jury,  and  without  any  cri- 
terion to  guide  them.  •  *  *  The  court 
must  decide  and  instruct  the  jury  in  respect 
to  what  elements  and  within  what  limits 
damages  may  be  estimated  in  the  particular 
action."  We  held  In  the  other  case  that  we 
could  not  approve  of  that  prayer  and  It 
should  not  have  been  granted;  but,  Inasmuch 
as  the  jury  found  a  verdict  for  the  precise 
sum  testified  to  as  the  actual  loss  sustained, 
the  defendant  was  not  Injured,  and  hence, 
under  our  well-established  rule,  there  being 
no  injury  there  was  no  reversible  error.  In 
that  case  the  plaintiffs  had  contracted  for 
space  for  506  cattle  to  be  shipped  on  a  steam- 
er which  was  to  leave  Baltimore  November 
14,  1903.  Under  an  arrangement  with  the 
steamship  company  the  plaintiffs  were  noti- 
fied about  a  week  before  the  steamer  was  to 
leave  of  the  day  it  would  leave,  and  a  day 
or  two  before  that  the  company  would  again 
notify  them  when  to  have  the  cattle  along- 
side tbe  vessel.  They  were  notified  on  No- 
vember 7th  that  the  steamer  would  leave  on 
the  14th  Inst.  The  plaintiffs  had  purchased, 
through  their  agent  in  Tazewell,  Va.,  331 
head  of  cattle,  which  tbey  directed  their 
agent  to  ship  to  Baltimore  on  November  11th, 
in  order  to  make  up  that  shipment,  and  also 
Instructed  them  to  telegraph  them  when  the 


shipment  was  made.  On  that  day  those  cat- 
tle were  shipped,  and  their  agents  sent  a 
telegram  the  same  afternoon  saying:  "Ship- 
ped cattle  today."  The  telegram  was  receiv- 
ed in  Baltimore  by  the  telegraph  company  at 
9:30  p.  m.  on  the  11th,  at  its  office  only  two 
blocks  from  the  residence  of  the  plaintiffs, 
but  was  not  delivered  until  3  o'clock  of  the 
afternoon  of  the  12th.  Not  receiving  any 
telegram  on  the  night  of  the  11th,  or  the 
morning  of  the  12th,  the  plaintiffs,  to  insure 
the  loading  of  the  steamer,  as  they  had  to 
pay  for  the  space  whether  they  used  it  or  not, 
telegraphed  to  other  points  for  the  shipment 
of  171  which  tbey  had  in  Virginia  and  which 
they  intended  for  shipment  by  a  later  steam- 
er. On  the  13th  the  331  cattle  shipped  from 
Tazewell  arrived  in  Baltimore,  tbe  conse- 
quence being  that  the  plaintiffs  had  on  hand  in 
Baltimore  164  head  of  cattle  for  which  there 
was  no  space  In  the  steamer.  That  was  on 
Friday,  and  there  was  no  opportunity  for 
them  to  dispose  of  them  in  Baltimore  before 
Monday,  which  was  the  next  market  day 
there.  As  there  was  a  market  on  Saturday 
in  Philadelphia,  the  plaintiffs  immediately 
shipped  them  there  and  sold  them  on  Satur- 
day; one  of  tbe  plaintiffs  going  with  them 
and  personally  attending  to  the  sale.  Ac- 
cording to  the  evidence  there  was  a  loss  of 
$4.43  a  head  on  the  164  cattle,  aggregating 
$726.52,  which  was  the  amount  of  the  ver- 
dict Under  the  circumstances  of  that  case 
we  were  of  the  opinion  that  the  plaintiffs 
were  entitled  to  recover  for  the  loss  they  had 
sustained  by  reason  of  the  negligence  of  the 
defendant  in  not  delivering  the  telegram 
more  promptly.  There  was  undoubted  neg- 
ligence, and  It  resulted  in  the  plaintiffs  hav- 
ing 164  cattle  in  Baltimore  which  they  could 
not  dispose  of  there.  In  order  to  avoid  un- 
necessary loss,  It  was  not  only  the  right,  but 
the  duty,  of  the  plaintiffs  to  do  what  they 
reasonably  could  to  that  end.  It  was  not 
shown  that  it  was  not  reasonable  and  wise 
to  pursue  the  course  they  did,  and,  Inasmuch 
as  they  bad  offered  evidence  tending  to  prove 
their  actual  loss,  and  the  verdict  of  the  jury 
correspond  to  the  cent  with  that  proof,  we 
did  not  feel  justified  in  disturbing  the  judg- 
ment by  reason  of  the  error  in  the  prayer. 
But  In  this  case  there  was  no  such  definite 
evidence  of  damages,  which  the  plaintiffs 
were  entitled  to  recover,  as  would  justify  us 
In  refusing  to  reverse  for  an  error  committed 
on  the  ground  that  there  was  no  Injury  done 
by  that  error.  The  verdict  It  is  true  was  only 
for  $450,  but  how  that  was  reached  no  one 
can  tell  from  the  record.  The  Injury  com- 
plained of  was  not  from  having  so  many 
cattle  on  hand,  by  reason  of  the  negligence 
of  the  appellant,  that  the  appellees  could 
not  dispose  of  them  In  Baltimore,  and  hence 
sought  another  market  where  they  met  with 
loss  In  the  sale  of  them,  as  it  was  in  the 
other  case.  No  money  had  been  expended 
by  the  appellees,  and  no  cattle  were  purchas- 
ed at  a  greater  price  than  tbey  could  have 
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been  gotten  for,  if  the  telegram  bad  been  de- 
livered within  a  reasonable  time,  for  none 
were  purchased  at  all  In  consequence  of  the 
telegram.  The  evidence  as  to  the  appellees' 
loss  of  profits  was  altogether  Indefinite  and 
uncertain  (even  conceding  that  to  be  a  proper 
element,  which  we  will  consider  later).  In 
the  first  place  It  was  not  clearly  shown  wheth- 
er Hexter,  the  agent  in  Chicago,  would  have 
purchased  four  or  six  car  loads.  The  tele- 
gram left  that  to  his  discretion,  and  while 
be  did  answer  "Yes"  to  the  question:  "Had 
you  received  this  telegram,  as  you  state  you 
should  have  received  it,  would  you  have 
bought  the  cattle  called  for  by  it?  •  •  *  " 
he  did  not  say  how  many  he  would  or  could 
have  bought,  and  "the  cattle  called  for"  were 
"four  to  six  loads."  But  there  Is  very  little 
in  the  record  to  show  that  the  appellees  real- 
ly lost  any  profits  by  not  having  these  cattle  on 
that  market  day.  We  have  stated  above  what 
the  evidence  was  on  that  subject;  but  even  if 
It  be  conceded  that  they  might  have  made 
$5  a  head  profit  on  those  particular  cattle,  if 
they  had  been  in  Baltimore  on  that  day, 
It  Is  not  shown  that  they  did  not  get  other 
cattle  and  supply  their  customers  on  which 
they  made  that  or  some  other  profit  The 
testimony  was  that  the  appellees  had  "a  regu- 
lar line  of  customers  to  sell  cattle  to  on  the 
Baltimore  market,"  and  presumably,  if  they 
were  unable  to  furnish  their  customers  with 
cattle  wanted  by  them,  that  fact  would  have 
been  distinctly  proven.  It  Is  not  pretended 
that  these  cattle  had  been  sold  to  the  cus- 
tomers when  ordered  or  afterwards.  Regard- 
less of  other  reasons,  we  are  of  the  opinion 
that  there  was  reversible  error  in  granting 
the  plaintiffs'  first  prayer,  as  there  was  in 
granting  the  second,  which  concluded  in  the 
same  general  terms,  by  reason  of  the  Jury  not 
being  properly  instructed  as  to  the  damages. 
But,  in  addition  to  that,  were  the  plaintiffs 
entitled  to  recover  for  the  loss  of  profits,  un- 
der the  circumstances  of  this  case?  We  have 
already  pointed  out  the  marked  distinction 
between  the  facts  in  the  two  cases,  and  hence 
the  decision  in  the  prior  case  is  not  conclusive 
of  this,  on  the  question  of  damages.  In  the 
absence  of  some  valid  restriction  in  the  con- 
tract, there  can  be  no  doubt  that  a  telegraph 
company  may  be  held  liable  for  loss  of  profits 
by  reason  of  its  negligence  in  not  delivering 
a  message  within  a  reasonable  time,  provided 
the  message  be  not  in  cipher,  or  otherwise 
unintelligible,  except  to  the  sender  and  ad- 
dressee. In  addition  to  the  authorities  re- 
ferred to  in  the  previous  case  many  others 
might  be  mentioned.  In  27  Am.  &  Eng.  Ency. 
of  Law,  1059-1067,  the  subject  is  discussed, 
and  many  cases  are  cited.  In  the  case  of  the 
Western  Union  Telegraph  Company  v.  Hall, 
124  D.  S.  444,  8  Sup.  Ot.  577,  31  L.  Ed.  479, 
the  doctrine  is  recognized,  as  Indeed  it  is  In 
Olldersleeve's  Case,  29  Md.  232,  96  Am.  Dec. 
519.  But  the  further  question  Is,  for  what 
kind  of  profits  can  there  be  a  recovery?  The 
rule  Is  thus  stated  In  27  Ency.  of  Law,  1067: 


"When  the  telegraph  company  wholly  fails  to 
transmit  or  deliver  a  message  ordering  goods, 
the  measure  of  damages  is  the  difference  be- 
tween the  price  which  was  due  under  that  or- 
der and  that  which  the  plaintiff  was  or  would 
be  obliged  to  pay  at  the  same  place  in  order, 
by  due  diligence,  after  knowing  of  the  com- 
pany's failure,  to  purchase  a  like  quality  and 
quantity  of  goods;  but  he  is  not  entitled  to 
recover  profits  which  he  expected  and  might 
have  realized  from  a  resale  not  then  effected 
or  agreed  on.  The  same  rule  obtains  where 
there  was  a  mere  delay  in  the  delivery." 
There  Is  no  conflict  between  that  statement 
and  what  was  decided  in  the  other  case. 
That  decision  was  within-  the  reasoning  of 
such  cases  as  U.  S.  Tel.  Co.  v.  Wenger,  55 
Pa.  262,  93  Am.  Dec.  751,  Squire  v.  West 
Union  Tel.  Co.,  98  Mass.  232,  93  Am.  Dec. 
157,  True  v.  In.  Tel.  Co.,  60  Me.  9,  11  Am. 
Rep.  156,  Manville  v.  West  Union  Tel.  Co., 
37  Iowa,  214,  18  Am.  Rep.  8,  and  Thompson 
v.  Same,  64  Wis.  531,  25  N.  W.  789,  54  Am. 
Rep.  644,  which  are  cited  in  West  Union  Tel. 
Co.  v.  Hall,  supra.  Nor  do  we  understand 
the  case  of  Postal  Tel.  Co.  v.  Lathrop,  131 
III.  575.  23  N.  E.  583,  7  L.  R.  A.  474,  19  Am. 
St  Rep.  55,  to  be  in  conflict  with  them  on 
this  subject  Many  of  them  are  therein  cited 
with  apparent  approval.  The  question  here 
is  not  whether  any  profits  can  be  recovered  In 
a  suit  against  a  telegraph  company  for  negli- 
gently delaying  the  delivery  of  a  message,  but 
whether  such  profits  as  those  claimed  can  be. 
If  the  appellees  had  sold  these  cattle,  relying 
on  their  delivery  in  pursuance  of  the  tele- 
gram, at  an  advanced  price,  they  could  have 
recovered  such  profits  (unless  prevented  by 
some  valid  restriction  In  the  contract),  just 
as  we  held  In  the  other  case  they  could  re- 
cover for  actual  losses,  as  they  were  such 
damages  as  were  within  the  meaning  of  the 
rule  laid  down  in  Hadley  v.  Baxendale,  as 
construed  In  Webster  v.  Wool  ford,  81  Md. 
331,  32  Atl.  319.  But  the  profits  claimed  In 
this  case  are  too  contingent,  uncertain,  and 
speculative  to  permit  of  a  recovery.  In  ad- 
dition to  what  we  have  said  before,  If  Hexter 
had  purchased  the  cattle  and  shipped  them, 
there  Is  no  certainty  that  they  would  have 
reached  Baltimore  in  time'  for  the  market  on 
the  following  Monday.  Instead  of  a  profit 
the  appellees  might  have  sustained  a  loss  by 
reason  of  not  receiving  them  In  time.  But 
If  they  had  reached  Baltimore  by  Monday, 
the  question  whether  or  not  they  could  have 
been  sold  at  a  profit  or,  If  so,  at  what  profit 
was  altogether  contingent  and  uncertain.  It 
may  be  conceded  that  Mr.  Abraham  Lehman 
was  perfectly  honest  when  he  said:  "I  am 
satisfied  that  if  I  had  had  these  cattle  here 
they  would  have  brought  us  a  profit  of  $5 
a  head  had  they  come  here  for  that  market 
day,"  but  there  must  be  something  more  defi- 
nite than  a  party  to  a  suit  being  satisfied 
as  to  what  profit  be  would  have  made  out 
of  the  transaction.  It  was  Impossible  for 
him  to  know  that  such  profit  would  have  been 
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made,  and  evidently  the  Jury  did  not  accept 
his  figures,  as  he  was  claiming  $8  a  head  on 
120  cattle.  It  was  not  even  shown  what  such 
cattle  were  selling  for  In  Baltimore  on  that 
Monday,  and  It  is  possible  that  there  might 
have  been  more  in  the  market  than  could  have 
been  disposed  of  to  advantage,  If  those  order- 
ed by  the  appellees  had  arrived.  The  appel- 
lees cited  Svea  Ass'n  Go.  v.  Packham,  92  Md. 
479.  48  Atl.  S63,  52  L.  R.  A.  95,  where  it  was 
said:  "It  Is  well  settled  in  this  state  that 
In  actions  of  tort  the  loss  of  profits  in  a  trade 
or  business  may  be  recovered,  if  it  be  the  di- 
rect result  of  the  defendant's  wrongful  act, 
and  It  Is  proven  with  sufficient  certainty." 
There  is  no  doubt  about  that,  but  It  must  be 
"proven  with  sufficient  certainty."  In  the 
cases  referred  to  in  that  opinion  the  loss  of 
profits  was  to  the  business  of  the  plaintiffs, 
and  was  allowed  because  the  profits  were 
definitely  proven,  and  those  were  such  actions 
as  they  could  be  recovered  in,  upon  proper 
allegations  In  the  declarations.  In  this  case 
they  were  not  even  claimed  In  the  aar.,  but 
If  they  had  been  they  were  altogether  too  un- 
certain and  speculative  to  permit  of  a  recov- 
ery. 

Having  reached  that  conclusion  we  are  of 
the  opinion  that,  as  the  case  was  presented, 
the  plaintiffs'  two  prayers  should  have  been 
rejected,  and  the  first  and  second  of  the  de- 
fendant's ought  to  bave  been  granted.  As  the 
fourth  and  sixth  asked  the  court  to  declare 
that  there  was  no  evidence  offered  legally 
sufficient  to  show  negligence,  they  were  prop- 
erly rejected,  as  there  was,  In  our  Judgment, 
ample  evidence  of  negligence.  The  third  and 
fifth  were  not  necessary,  if  the  second  had 
been  granted,  and  the  conclusion  of  the  third 
is  In  conflict  with  that  In  the  other  prayers. 
The  seventh  was  properly  rejected.  That 
prayer  was  based  on  the  stipulation,  which 
Is  printed  da  the  blanks  used  by  the  appel- 
lant, that  the  company  will  not  hold  itself 
liable  "in  any  case  when  the  claim  is  not 
presented  in  writing  within  30  days  after  the 
message  is  filed  with  the  company  for  trans- 
mission." A  statement  dated  October  12, 
1904,  was  offered  in  evidence  by  the  appellees,' 
showing  the  grounds  upon  which  the  claim 
was  made,  and  charging  for  120  head  of 
cattle  at  $5  per  head,  aggregating  $600.  That 
being  presented  more  than  30  days  after  the 
message  was  filed,  it  is  contended  that  the 
plaintiffs  could  not  recover  more  than  $120, 
which  Is  the  amount  set  forth  in  the  original 
claim  filed  by  the  plaintiffs,  which  was  dated 
July  20th.  The  latter  was  a  letter  addressed 
to  the  company  In  which  the  plaintiff  stated 
duly  the  facts  concerning  the  sending  of  the 
message,  when  it  was  delivered,  and  bow  they 
claimed  to  be  Injured  by  the  delay.  In  It 
they  said  that  If  the  company  would  prompt- 
ly settle  they  were  willing  to  accept  the  reg- 
ular commission  which  was  charged  at  New 
lork,  Philadelphia,  and  Baltimore;  "that  is. 
one  dollar  per  head,  or  In  round  figures,  $120, 


as  this  class  of  cattle  come  not  less  than  20 
head  to  the  ear  load.  We  want  It  understood, 
however,  that  In  case  you  do  not  settle 
promptly  as  above  we  reserve  the  privilege  to 
claim  the  actual  loss  sustained  by  us,  which 
owing  to  the  strike  amounts  to  several  dol- 
lars per  head,  as  cattle  sold  very  high  in  the 
eastern  market  about  that  time."  Conceding 
that  such  a  stipulation  Is  valid,  when  the 
message  Is  not  between  points  at  so  great  a 
distance  as  to  make  the  time  named  unrea- 
sonable, and  the  weight  of  authority  would 
seem  to  sustain  its  validity  (27  Ency.  of  Law, 
1046),  we  are  of  the  opinion  that  It  should 
not  receive  such  a  construction  as  Is  contend- 
ed for  in  this  case.  As  Is  said  in  a  note  to 
that  page  of  the  Ency.  of  Law,  "It  does  not 
operate  as  a  limitation  of  the  time  within 
which  suit  may  be  brought,  but  is  designed 
merely  to  give  the  company  notice  of  the 
claim  in  order  that  it  may  be  investigated 
promptly."  By  the  letter  of  July  20th  (which 
was  within  the  30  days)  the  plaintiffs  made 
their  claim  for  compensation  by  reason  of  the 
delay,  and  merely  because  they  then  only 
demanded  $120,  If  a  prompt  settlement  was 
made,  they  should  not  be  prevented  from  sub- 
sequently demanding  what  they  claimed  to 
be  their  actual  loss.  Especially  should  this 
be  so,  when,  as  in  that  letter,  they  notified 
the  company  that  If  it  did  not  settle  prompt- 
ly they  reserved  the  privilege  to  claim  the 
actual  loss  sustained  which  they  said  amount- 
ed to  "several  dollars  per  head."  It  would  not 
be  within  the  reason  of  the  stipulation,  as 
construed  by  courts  sustaining  It,  to  hold  that 
the  sender  of  a  message  was  confined  to  the 
amount  originally  claimed,  and  could  not 
afterwards  demand  a  larger  sum,  unless  per- 
haps the  amount  first  claimed  was  so  Insig- 
nificant as  to  cause  the  company  not  to  in- 
vestigate the  claim.  See  Jones  on  Tel.  ft  Tel. 
Co.  t  395. 

It  was  also  contended  at  the  argument  that 
the  stipulation  in  the  blanks  of  the  company 
that.  It  should  not  be  liable  "for  errors  or  de- 
lays In  transmission  or  delivery  of  unrepeat- 
ed  night  messages,  sent  at  reduced  rates,  be- 
yond a  sum  equal  to  10  times  the  amount 
paid  for  transmission,"  is  a  valid  one.  But 
that  question  was  not  only  not  raised  by  any 
prayer  of  the  defendant,  but  Its  prayers 
which  were  offered  proceeded  on  entirely  dif- 
ferent theories.  Its  first  prayer,  which  we 
have  said  ought  to  have  been  granted  as  the 
record  stood,  asks  the  court  to  Instruct  the 
Jury  as  to  the  measure  of  'damages  in  a  way 
that  Is  utterly  in  conflict  with  this  conten- 
tion. As  we  have  already  said,  the  plain- 
tiffs' prayers  were  defective  for  the  reasons 
stated.  We  do  not  deem  It  necessary  to  pass 
upon  the  validity  of  this  stipulation,  as  there 
was  no  prayer  offered  on  the  subject,  and  it 
does  not  appear  to  have  been  In  any  way 
raised.  If  it  be  held  valid,  then  the  con- 
clusions of  the  defendant's  first  and  second 
prayers  were  wrong,  and  when  we  said  above 


Digitized  by  VjOOQlC 


246 


67  ATLANTIC  REPORTER. 


(Md 


that  they  should  have  been  granted,  we  as- 
sumed that  this  point  was  not  raised  or 
Insisted  upon  before  the  lower  court 

And  in  view  of  what  we  have  said  In  con- 
sidering the  prayers,  it  would  serve  no  good 
purpose  to  discuss  the  14  bills  of  exception 
presenting  the  rulings  on  the  testimony.  For 
reasons  given,  we  must  reverse  the  judgment. 

Judgment  reversed,  and  new  trial  award- 
ed, the  appellees  to  pay  the  costs. 

(106  Md.  246) 

PACKARD  et  al.  v.  ULRICH  et  al. 
(Court  of  Appeals  of  Maryland.    June  25, 1907.) 

Insane  Persons— Inquisition— Conclusive- 
ness or  Adjudication  —  Collateral  At- 
tack. 

Proceedings  in  which  one  was  adjudged  a 

lunatic    may    not    be   collaterally    attacked    by 

Surchasers  of  her  property  at  a  sale  under  or- 
er  of  the  court  on  exceptions  to  the  sale,  on 
the  ground  she  was  not  summoned  before  the 
jury,  nor  notified  of  such  proceedings,  nor  ap- 
peared before  the  jury,  either  in  person  or  by 
solicitor,  etc. 

fEd.  Mote. — For  cases  In  point,  see  Cent  Dig. 
vol.  27,  Insane  Persons,  §  30.1 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Thos.  Ireland  Elliott,  Judge. 

In  the  matter  of  the  estate  of  Annie  Von- 
derheide,  insane.  Meta  Packard  and  other 
purchasers  at  a  sale  of  her  property  under 
decree  of  the  circuit  court  appeal  from  a  de- 
cree overruling  their  exceptions  to,  and 
ratifying,  the  sales.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCfl, 
and  SCHMUCKER,  JJ. 

A.  Morris  Tyler  and  Edward  H.  Sapping- 
ton,  for  appellants.  Paul  Johannsen,  for  ap- 
pellees. 

PEARCE,  J.  On  January  25,  1898,  Charles 
C  A.  Osterbole  filed  a  petition  In  the  circuit 
court  of  Baltimore  City  alleging  that  bis 
niece,  Mrs.  Annie  Vonderhelde,  a  widow  of 
that  city,  had  been  for  several  years  of  un- 
sound mind  and  a  lunatic,  without  lucid  In- 
tervals, and  had  been  recently  sent  upon  the 
certificates  of  two  physicians  to  the  Richard 
Gundry  Home,  near  Baltimore  City,  that 
she  was  possessed  of  leasehold  and  personal 
estate  of  the  value  of  about  $10,000,  but  was 
incapable  of  the  management  of  her  property 
or  the  government  of  herself,  and  praying 
that  a  writ  de  lunatico  be  issued  to  inquire 
into  ber  lunacy.  This  petition  was  supported 
by  the  affidavit  of  the  petitioner  and  by  the 
affidavits  of  Dr.  Chas.  W.  Hartweg  and  Dr. 
Hampson  H.  Beidler.  The  writ  was  Issued  in 
the  usual  form  on  the  same  day,  and  on  Janu- 
ary 26, 1808,  an  Inquisition  was  taken  and  re- 
turned by  which  the  said  Annie  Vonderhelde 
was  found  to  be  of  unsound  mind,  and  a 
lunatic  without  lucid  Intervals,  and  not,  ca- 
pable of  the  government  of  herself,  or  the 
management  of  her  estate,  and  on  the  follow- 
ing day  this  inquisition  was  confirmed,  and 
Charles  E.  Shannahan  was  appointed  as  com- 


mittee of  her  person  and  estate.  He  con- 
tinued in  the  discharge  of  his  duties  as  such 
committee  until  his  death  In  the  fall  of  1003. 
when  Henry  A.  Ulrich  was  appointed  as  com- 
mittee In  the  place  of  said  Shannahan,  which 
position  he  still  occupies.  It  appears  from 
the  proceedings  that  some  time  In  May, 
1904,  said  committee,  after  consultation  with 
physicians,  and  upon  their  advice,  permitted 
the  said  Annie  Vonderhelde  to  make  a  jour- 
ney to  her  native  place  in  Germany,  in  com- 
pany with  her  brother,  Otto  Zatsch,  a  resi- 
dent of  that  country  who  came  to  Baltimore 
to  see  his  sister;  that  she  is  still  in  Germany 
with  marked  Improvement  in  her  condition 
and  with  some  hope  of  ultimate  recovery; 
that  said  Otto  Zatsch  has  been  appointed  by 
the  grand  ducal  official  court  of  the  city 
of  Stadt-Langsfeld  committee  of  the  person 
and  estate  of  said  Annie  Vonderhelde,  and 
has  there  given  good  and  sufficient  security 
for  the  faithful  performance  of  the  duties  of 
such  committee,  and  that  application  has 
been  made  to  the  circuit  court  of  Baltimore 
City  for  the  sale  and  conversion  of  all  the 
estate  of  said  lunatic  Into  money,  and  Its  pay- 
ment and  delivery  under  the  order  of  the  said 
circuit  court  to  said  Otto  Zatsch,  as  com- 
mittee, subject  to  the  order  and  direction  of 
said  grand  ducal  court  of  the  city  of  Stadt- 
Langsfeld. 

It  further  appears  that  pending  this  ap- 
plication for  the  transfer  of  said  estate  to 
said  Otto  Zatsch  as  committee  in  Germany, 
a  decree  was  passed  by  the  circuit  court  for 
Baltimore  City  directing  the  said  Henry  A. 
Ulrich,  committee  as  aforesaid,  to  sell  the 
property  of  said  lunatic,  consisting  of  two 
annual  ground  rents  of  $54  each,  and  seven 
annual  ground  rents  of  $50  each,  all  on  North 
Montford  avenue,  also  leasehold  property  No. 
953  Druid  Hill  avenue,  and  a  life  estate  In 
leasehold  property  No.  918  Druid  Hill  avenue, 
and  said  committee  subsequently  reported  to 
said  court  the  sale  under  said  decree  of  an 
annual  ground  rent  of  $54  upon  No.  1700 
North  Montford  avenue,  to  Henry  Duffy,  for 
$886.94;  three  annual  ground  rents  of  $50 
each,  upon  Nos.  1702,  1704,  and  1706  North 
Montford  avenue,  to  Henry  Duffy,  for  $820.96 
each ;  an  annual  ground  rent  of  $54,  upon  No. 
1701  North  Montford  avenue,  to  Catherine 
E.  Tyson,  for  $886.64;  four  annual  ground 
rents  of  $50  each,  upon  Nos.  1703,  1708,  1710, 
and  1712  North  Montford  avenue,  to  Cath- 
erine E.  Tyson,  Emily  J.  Smith,  Mary  H. 
Smith,  and  Meta  Packard,  respectively,  at 
$820.96  each;  a  life  estate  in  leasehold  No. 
918  Druid  Hill  avenue,  to  Jacob  M.  Knhn,  for 
$350;  and  leasehold  No.  953  Druid  Hill  ave- 
nue, to  Benjamin  Voloscher,  for  $825.  These 
sales  were  all  ratified  and  confirmed  Decem- 
ber 13,  1906;  but  on  January  26,  1907,  the 
order  of'  ratification  was  rescinded  upon  the 
petitions  of  the  several  purchasers  above 
mentioned,  with  leave  to  them  to  file  excep- 
tions to  said  sales  within  10  days  from  that 
date,  and  exceptions  were  accordingly  filed. 
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The  ground  of  these  several  exceptions  la  that 
It  nowhere  appears  from  the  proceedings  In 
which  said  Annie  Vonderheide  was  found  to 
be  a  lunatic  that  she  was  summoned  to  ap- 
pear before  the  Jury,  nor  that  she  was  noti- 
fied of  Bald  proceeding,  nor  that  she  did  In 
fact  appear  before  said  jury  either  In  person 
or  by  solicitor,  nor  that  she  ever  bad  any 
knowledge  or  notice  of  said  proceeding,  nor 
that  the  court  by  Its  order  dispensed  with 
such  notice  to  sold  lunatic,  or  her  personal 
attendance  before  said  Jury ;  that  it  does  not 
appear  that  said  lunatic  had  any  notice  of  the 
substitution  of  said  Ulrich  as  committee  in 
place  of  said  Shannahan,  nor  that  he  was 
ever  summoned  to  answer  or  in  any  manner 
notified  of  the  petition  for  sale  of  said  ground 
rents,  or  of  any  of  the  proceedings  there- 
under; and  the  exceptions  allege  that  for 
these  reasons  said  proceedings  are  void  from 
the  beginning,  because  the  court  had  no  Juris- 
diction In  the  premises,  and  the  committee 
can  convey  no  title  to  the  property  sold  to 
the  exceptants. 

Henry  A.  Ulrich  answered  the  petitions  for 
the  rescission  of  the  order  ratifying  said 
sales,  admitting  his  inability  to  show  that 
the  said  lunatic  had  notice  of  the  Inquisition, 
or  that  she  attended  the  same,  or  that  her 
presence  was  dispensed  with  by  order  of  the 
court,  but  asserted  that  he  personally  notified 
her  of  his  substitution  as  her  committee  In 
place  of  said  Shannahan,  and  that  she  was 
then  rational  In  manner  and  conversation  and 
expressed  her  great  satisfaction  at  the 
change,  as  he  was  able  to  converse  with  her 
in  German,  which  was  the  only  language  she 
could  speak  or  understand,  and  said  Shanna- 
han had  no  knowledge  of  that  language.  It 
was  agreed  by  counsel  that  the  form  of  the 
writ  de  lunatlco  lnqulrendo  In  this  case,  and 
the  form  of  the  inquisition  returned  by  the 
Jury  thereunder,  was  In  conformity  with  the 
practice  for  more  than  30  years  past  in  the 
equity  courts  of  Baltimore  City ;  that  Wm.  R. 
Brewer  would  testify  that  he  had  been  con- 
nected with  the  clerk's  office  of  the  circuit 
court  of  Baltimore  City  for  over  89  years; 
that  he  was  familiar  with  the  chancery  prac- 
tice of  said  courts;  and  that  in  proceedings 
de  lunatlco  lnqulrendo  it  has  never  been  the 
practice  to  summon  the  alleged  lunatic,  or  to 
notify  him' of  the  proceedings.  The  circuit 
court,  upon  hearing,  overruled  these  excep- 
tions and  ratified  these  sales,  and  from  that 
order  the  purchasers  have  appealed. 

The  present  case  grows  out  of  the  recent 
case  of  Royal  Arcanum  v.  Camilla  D.  Nichol- 
son, Jr.  (decided  by  this  court  December  19, 
1906)  66  Atl.  320,  and  which  these  exceptants 
contend  determines  that  In  no  case  can  a 
valid  sale  of  any  property  of  a  lunatic  be 
made,  unless  the  alleged  lunatic  was  notified 
by  summons,  or  appeared,  or  notice,  or  his 
presence  was  dispensed  with  by  order  of  the 
court.  A  careful  examination  of  that  case, 
however,  makes  It  apparent  that  the  court 
did  not  Intend  to  go  beyond  what  was  actual- 


ly necessary  to  the  decision  of  the  precise 
case  before  it,  and  that  the  present  case  Is 
not  necessarily  concluded  by  that  decision. 
There,  a  direct  application  by  the  alleged 
lunatic  was  made,  praying  "that  the  said 
writ  de  lunatlco  lnqulrendo,  hitherto  issued 
In  these  proceedings,  and  the  said  inquisition 
held  by  the  sheriff  of  Baltimore  City  afore- 
said, and  the  return  of  the  said  writ,  be 
quashed,  and  that  the  order  confirming  the 
said  inquisition  may  be  set  aside,  and  that 
a  new  writ  de  lunatlco  lnqulrendo  may  be 
Issued,"  etc.  Here,  there  Is  no  intervention 
by  the  alleged  lunatic,  no  direct  attack  upon 
the  proceedings  by  any  one  in  her  behalf,  or 
by  any  one  having  direct  interest  in  the  prior 
proceedings.  The  difference  between  these 
two  cases  is  therefore  obvious,  and  the  only 
inquiry  before  us  1b  whether  a  collateral 
attack  such  as  is  here  made  is  necessarily 
within  the  reason  and  design  of  the  former 
decision,  and,  If  not,  then  how  the  matter 
should  be  determined  upon  principle,  and 
with  reference  to  adjudicated  cases. 

In  Buswell  on  Insanity,  §  66,  the  author 
says:  "It  has  been  held  that  proceedings  In 
lunacy  had  without  notice  to  the  party  alleg- 
ed to  be  insane  are  void  so  as  to  render  abso- 
lutely null  decrees  and  orders  passed  in  the 
cause,  or  by  virtue  of  such  proceedings.  But 
the  better  opinion  seems  to  be,  the  court  hav- 
ing Jurisdiction  of  the  subject-matter  of  the 
proceedings,  that  want  of  notice  will  merely 
have  the  effect  to  render  the  proceedings 
voidable  by  the  party  himself,  but  not  void  as 
to  other  parties.  Nor  can  advantage  of  want 
of  notice  be  taken  In  collateral  proceedings." 
The  law  Is  so  stated  in  Van  Fleet  on  Col- 
lateral Attack.  In  section  413,  the  author 
says:  "An  Insanity  Inquest  held  without  no- 
tice Is  not  void  when  collaterally  attacked." 
And  in  section  399  it  Is  said:  "In  all  proceed- 
ings where  the  court  has  the  control  and 
possession  of  property,  holding  it  in  trust  for 
the  rightful  owner,  such  as  proceedings  in  ad- 
ministration, admiralty,  attachment,  bank- 
ruptcy, and  Insolvency,  and  seizures  for 
breach  of  the  criminal,  penal,  or  revenue 
laws,  the  seizure  of  the  property  gives  Juris- 
diction, and  notice  is  a  mere  matter  of 
courtesy.  •  •  •  So  in  regard  to  notices  to 
Infants  and  non  compotes."  In  quoting  the 
above  passage,  we  are  not  to  be  understood 
as  approving  the  statement  that  the  mere 
seizure  of  property  In  the  cases  therein  stated 
dispenses  with  notice  to  the  owner,  or  that 
infants  are  to  be  classed,  as  respects  notice, 
with  non  compotes.  We  quote  the  passage 
only  as  applicable  to  the  case  now  before  us 
of  a  collateral  attack  upon  an  Inquisition  lo 
lunacy.  In  cases  of  adjudication  of  Insanity 
and  the  appointment  of  a  guardian,  all  neces- 
sary prior  steps  are  presumed ;  so,  where  the 
record  in  such  a  cause  was  silent  as  to 
service,  It  was  presumed.  In  a  collateral 
case,  the  record  was  Bllent  as  to  whether  the 
defendant  had  been  produced  in  court,  or  hi? 
presence  dispensed  with,  and  It  was  held  that 
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the  presumption  was  that  he  was  produced, 
or  that  the  court  dispensed  with  his  produc- 
tion, and  the  text  Is  fully  sustained  by  the 
case  of  Ockendon  v.  Barnes,  43  Iowa,  616. 
The  cases  cited  by  this  court  In  Royal  Ar- 
canum t.  Nicholson,  supra,  as  sustaining  the 
conclusion  there  reached,  were  Chase  v.  Hath- 
away, 14  Mass.  222,  Van  Auken's  Case,  10 
N.  J.  Eq.  190,  Holman  v.  Holman,  80  Me. 
139,  18  Atl.  576,  and  Eddy  v.  People,  15  I1L 
386,  In  all  of  which  the  court  was  careful 
to  state  the  alleged  lunatic  directly  attacked 
the  proceeding  for  want  of  notice,  and  sought 
to  set  aside  the  inquisition.  The  case  of 
Eddy  v.  People  was  relied  upon  and  consid- 
ered In  the  later  case  of  Dodge  v.  Cole,  97 
111.  351,  37  Am.  Rep.  Ill,  which  was  the  case 
of  a  collateral  attack  upon  the  validity  of  an 
inquisition  in  lunacy.  The  proceeding  was 
in  chancery  by  the  appellant  as  conservator 
of  Maria  Sharp,  a  lunatic,  to  set  aside  and 
declare  void  certain  conveyances  of  land 
belonging  to  her  and  made  by  a  former  con- 
servator. She  was  adjudged  insane  without 
notice,  and  Llsk  was  appointed  her  conser- 
vator. He  subsequently  sold  the  land  under 
an  order  of  court,  and  was  afterwards  dis- 
charged; her  estate  being  exhausted  in  her 
support  Still  later  Dodge  was  appointed 
her  conservator,  and  he  took  the  proceeding 
mentioned,  contending  that  the  sale  was  void 
because  it  did  not  appear  there  was  person- 
al service  on  her  in  the  lunacy  proceedings, 
and  Eddy  v.  People  was  relied  on  as  estab- 
lishing that  contention.  The  court  dismissed 
the  proceeding,  saying:  "It  Is  sufficient  to 
say  with  respect  to  this  question  that  we  are 
of  opinion  that  the  validity  of  Llsk's  appoint- 
ment as  conservator  cannot  be  inquired  into 
in  a  collateral  proceeding  like  the  present. 
It  is  the  settled  doctrine  of  this  court,  that 
the  regularity  or  validity  of  an  adminis- 
trator's appointment  cannot  be  Inquired  into 
collaterally,  and  on  principle  we  can  see  no 
difference  in  the  case  of  a  conservator  and 
an  administrator" — and  the  court  cited  in 
support  of  its  decision  two  Massachusetts 
cases  of  administrators,  Bassett  v.  Crafts, 
129  Mass.  513,  and  McKlm  v.  Doane,  137 
Mass.  195.  The  doctrine  of  Dodge  v.  Cole' 
appears  to  be  well  sustained,  and  Is  sup- 
ported by  numerous  decisions  in  other  states. 
In  Kimball  v.  risk,  39  N.  H.  110,  75  Am. 
Dec.  213,  It  was  held  that  proceedings  of 
courts  of  probate  In  relation  to  the  appoint- 
ment of  guardians  of  insane  persons  are  not 
void,  however  irregular  or  erroneous,  if  the 
court  has  Jurisdiction  of  the  subject-matter 
of  the  proceeding,  and  that  want  of  notice 
to  the  party  renders  the  proceeding  void- 
able by  parties  injured,  but  not  void  as  to 
everybody.  The  court  said:  "Want  of  Jur- 
isdiction of  the  subject-matter  renders  the 
proceedings  void.  But  the  court  had  Juris- 
diction of  the  subject-matter.  Want  of  Ju- 
risdiction of  the  person  of  the  party  renders 
the  proceedings  voidable,  not  void.  They 
may  be  avoided  by  those  who  are  injured  or 


who  have  just  cause  to  complain,  until  they 
have  been  confirmed."  In  Bethea  v.  McLen- 
non,  23  N.  C.  523,  the  action  was  detinue  for 
slaves.  The  defendant  claimed  under  a  deed 
from  plaintiff's  intestate.  Plaintiff  claimed 
his  Intestate  was  insane  when  the  deed  was 
made,  and  offered  an  inquisition  antedating 
the  deed.  This  was  objected  to  as  irregular 
and  void  on  the  ground  that  the  writ  is  sned 
without  a  previous  affidavit,  and  that  it  did 
not  appear  the  alleged  lunatic  was  present 
before  the  inquest,  or  was  notified  to  attend 
the  inquest  when  taking  the  inquisition ;  but 
the  objection  was  overruled,  and  the  Inquisi- 
tion was  admitted  as  prima  facie  evidence  of 
insanity,  but  only  as  prima  facie,  and  sub- 
ject to  defendant's  right  to  controvert  the 
finding  of  the  jury  of  inquisition.  The  plain- 
tiff had  a  verdict,  and  on  appeal  the  judgment 
was  affirmed.  The  court  said:  "It  is  true 
the  lunatic  is  entitled  to  be  present  before 
the  jury,  and  if  he  Is  denied  that  right  such 
denial  would  be  a  sufficient  cause  for  setting 
aside  the  inquisition;  but  it  cannot  be  that 
these  alleged  irregularities  will  so  entirely 
avoid  the  inquisition  that  all  persons  may 
treat  It  as  ipso  facto  null.  The  court  had 
jurisdiction  to  issue  the  writ;  the  Jury  had 
authority  to  make  the  inquiry,  and  their  in- 
quisition, returned  and  confirmed  by  the 
court,  must  be  regarded  with  the  respect 
due  to  such  solemn  proceedings  until  it  be 
reversed  or  superseded."  And  the  opinion 
was  concurred  in  by  Chief  Justice  Ruffln, 
and  Justice  Gaston,  two  of  the  most  eminent 
Judges  that  ever  sat  in  the  Supreme  Court  of 
North  Carolina:  Rogers  v.  Walker,  6  Pa. 
373,  47  Am.  Dec.  470,  was  an  action  of 
ejectment  by  Mary  Walker,  a  lunatic,  by  her 
committee.  The  defendant  offered  an  in- 
quisition showing  her  lunacy,  which  was  ob- 
jected to  for  want  of  notice  to  her.  The  ob- 
jection was  overruled,  and  on  appeal  Chief 
Justice  Gibson  said:  "The  general  principle 
Is  that  an  inquisition  of  lunacy  Is  prima 
facie  evidence  against  third  persons.  The 
exception  attempted  Is  that  proof  was  pot 
made  before  the  Inquest  that  notice  of  the 
execution  of  the  commission  had  been  served 
pursuant  to  the  statute  on  the  plaintiff  or  any 
of  her  friends;  but  the  defect  cannot  be 
urged  to  reverse  the  proceeding  collater- 
ally. The  Inquisition  might,  perhaps,  have 
been  quashed  for  it,  on  motion  to  the  court 
from  which  the  commission  Issued;  but, 
as  a  traverse  was  taken  and  found  against 
the  traverser,  it  remained  in  force  and  could 
not  be  treated  as  a  nullity."  That  case  was 
followed  in  Willis  v.  Willis,  12  Pa.  161,  where 
the  suit  was  upon  a  note  of  the  alleged  luna- 
tic against  his  administrator,  who  offered  in 
evidence  an  Inquisition  antedating  the  note, 
but  where  the  inquisition  was  held  without 
notice  to  the  alleged  lunatic  In  Dutcher  v. 
Hill,  21)  Mo.  271,  77  Am.  Dec.  572.  Dutcher 
brought  ejectment  against  Hill,  who  claimed 
title  under '-.a  deed  from  plaintiff's  committee 
in  lunacy,  \\ho  sold  the  land  under  an  order 
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of  court  Subsequent  to  this  sale,  plaintiff 
was  declared  of  sound  mind  and  was  re- 
stored to  the  control  of  his  property  before 
this  suit  was  brought.  The  statute  was 
silent  as  to  notice  to  the  lunatic  of  the  in- 
quisition. The  court  said:  "After  consider- 
able examination,  we  have  not  been  able  to 
find  a  single  case  In  which  It  has  been  held 
that  the  validity  of  a  sale  of  land  of  a  sup- 
posed lunatic,  made  by  his  guardian,  can  be 
attacked  in  a  collateral  proceeding  on  the 
ground  of  the  want  of  notice  of  taking  the 
inquisition  by  which  the  supposed  lunatic 
was  found  to  be  such.  The  cases  of  Willis 
y.  Willis.  12  Pa.  159,  and  Bethea  v.  McLen- 
non,  23  N,  C.  023,  maintain,  on  the  contrary, 
that  the  want  of  such  notice  cannot  be  taken 
advantage  of  in  a  collateral  action,  and  these 
cases  do  not  appear  to  have  been  determined 
with  reference  to  the  local  laws  of  those 
states,  but  on  general  principles.'' 

In  approving  these  cases,  as  we  do,  and 
adopting  their  reasoning  as  to  the  case  we 
have  to  decide,  we  do  not  withdraw  or 
qualify  anything  said  In  Royal  Arcanum  v. 
Nicholson,  supra,  as  applicable  to  the  case 
there  decided;  and  we  repeat  that  it  is 
plain,  from  the  language  of  the  opinion  In 
that  case  and  the  careful  statement  of  the 
facts  in  the  cases  there  cited,  that  It  was  the 
purpose  not  to  prejudice  or  anticipate  the 
case  which  Is  here  decided.  We  concur  in 
the  conclusion  of  the  learned  judge  of  the 
circuit  court  and  will  affirm  the  decree. 

Decree  affirmed,  with  costs  to  the  appellee. 


(106  Md.  462) 

BALTIMORE  &  O.   R.   CO.   v.  BELINSKI. 

(Court  of  Appeals  of  Maryland.    June  26, 
1907.) 

t  TbiaIt-Taicino  Cask  fbom  JtraY. 

A  case  should  not  be  withdrawn  from,  the 
jury,  unless  the  conclusion  follows  as  a  matter 
of  law  that  no  recovery  can  be  had  upon  any 
view  which  can  be  properly  taken  of  the  facts 
the  evidence  tends  to  establish. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  320,  381,  383.] 

2.  Master  and  Sebvant— Injuries  to  Serv- 
ant—Question  yoa  Jubt. 

In  an  action  against  a  railroad  for  injuries 
received  by  an  employe1  while  unloading  a  car 
load  of  timber,  evidence  examined,  and  held 
sufficient  to  warrant  submitting  to  the  jury  the 
question  of  defendant's  negligence  in  failing  to 
provide  safe  appliances  Bnd  a  safe  place  for 
plaintiff  to  work. 

[EM  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  1010-1O31.]     . 

Appeal  from  Baltimore  City  Court;  Ch. 
E.  Phelps,  Judge. 

Action  by  Joseph  Bellnski  against  the  Bal- 
timore &  Ohio  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEAHCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Duncan  K.  Brent,  for  appellant.  Geo.  M. 
Brady  and  William  M.  Maioy,  for  appellee. 


PEARCE,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Baltimore  city  court  upon 
a  verdict  awarding  the  plaintiff  $500  for 
damages  caused  by  injuries  received  on  the 
28th  day  of  June,  1905,  through  the  alleged 
negligence  of  the  defendant  The  single  ex- 
ception was  taken  to  the  refusal  of  the  court, 
at  the  close  of  the  plaintiff's  testimony,  to 
grant  the  defendant's  prayer  instructing  the 
jury  that  there  was  no  evidence  legally  suffi- 
cient to  show  that  the  accident  complained 
of  resulted  directly  from  any  negligence  of 
the  defendant  or  its  agents,  and  that  their 
verdict  must  be  for  the  defendant  The  only 
evidence  offered  was  that  of  the  plaintiff  him- 
self, his  wife,  Mary  Belinski,  and  George 
Weglewltch,  who  was  assisting  him  In  his 
work  at  the  time  of  the  accident  The  plain- 
tiff was  engaged  with  other  laborers  in  un- 
loading loaded  freight  cars,  and  his  leg  was 
broken,  and  he  was  severely  Injured  by  the 
fall  of  a  heavy  piece  of  timber  from  the  car 
he  was  about  to  unload.  The  accident  oc- 
curred on  Pier  No.  8  of  the  Baltimore  &  Ohio 
Railroad  in  the  harbor  of  Baltimore.  Two 
gondola  cars  loaded  with  timber  were  stand- 
ing on  the  single  track  laid  upon  this  pier, 
and  the  timber  was  to  be  transferred  to  a  ves- 
sel moored  alongside  of  the  pier;  the  space 
between  the  track  and  the  vessel  being  about 
14  feet  wide.  One  of  these  cars  was  nearly 
unloaded,  when  the  plaintiff  was  directed  by 
the  man  In  charge  of  the  force  to  superintend 
the  unloading  of  the  other  car.  The  sides  of 
these  cars  are  about  4  feet  high,  and  the  tim- 
ber in  tbem  was  piled  about  4  feet  above  the 
sides;  the  pieces  being  24  feet  In  length  and 
14  inches  In  diameter,  some  square,  and  some 
round,  and  were  held  in  place  by  4  standards 
on  each  side  of  the  car,  7  feet  high  and  4  in- 
ches square,  the  ends  of  which  were  inserted 
in  Iron  sockets  on  the  sides  of  the  car.  These 
standards  on  the  opposite  sides  of  the  car 
were  fastened  together  by  wire,  and,  in  or- 
der to  unload  the  car  it  was  necessary  to 
cut  these  wires  and  remove  the  standards 
from  the  sides  of  the  car.  The  plaintiff  and 
a  fellow  workman,  Victor  Krauss,  began  the 
work  as  directed  by  the  foreman,  who  gave 
plaintiff  no  Instructions  as  to  how  the  work 
should  be  done,  but  told  him  he  was  the  car 
man,  and  left  the  method  to  him.  Krauss 
cut  the  wires  connecting  the  standards  on. 
the  opposite  sides  of  the  cars,  and  the  plain- 
tiff removed  three  of  the  four  standards  upon 
that  side  of  the  car  next  to  the  vessel.  Dur- 
ing the  removal  of  these,  no  work  was  done 
in  unloading  the  other  car  which  was  ahead 
of  that  on  which  plaintiff  was  working.  The 
fourth  standard  was  jammed  In  the  socket 
and  plaintiff  and  Krauss  were  unable  to  pull 
It  out  Plaintiff  then  asked  Krauss  for  an 
axe,  and  with  it  struck  the  standard  twice 
between  the  two  Iron  sockets  In  which  it 
stood.  Upon  his  examination  in  chief,  he 
said  he  wanted  "to  cut  it  short  and  make 
easy  work,"  and  "to  unloosen  it  somewhat 
In  order  to  take  it  out"    But  upon  redirect 
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examination  he  said  the  axe  waa  a  flreman'a 
axe  with  a  pick  on  one  aide,  where  the  head 
of  an  ordinary  axe  is,  so  that  he  could  not 
use  that  side  to  dislodge  the  standard;  that 
the  blade  side  was  used  to  cut  Iron. with,  and 
was  dull  and  blunt;  that  he  did  not  attempt 
to  chop  or  cut  the  standard  out,  but  only  to 
loosen  It,  and  to  effect  this  he  struck  two  up- 
ward blows  with  the  dull  side  of  the  axe 
upon  the  standard,  between  the  two  sockets, 
so  as  to  loosen  it,  and  drive  it  upwards  out 
of  the  sockets.  While  he  was  engaged  In  the 
effort  to  remove  this  fourth  standard,  work 
was  resumed  on  the  other  car,  and,  Just  as 
he  struck  the  two  blows  mentioned,  eight  men 
who  were  at  work  on  the  other  car  lifted  a 
heavy  timber  from  It  and  threw  it  down 
upon  the  pier.  The  two  cars  were  coupled 
or  connected  In  some  way,  and  the  fall  of 
the  timber  shook  the  pier  and  the  car  upon 
which  plaintiff  was  at  work,  and  the  tim- 
bers resting  against  the  standard  he  was 
attempting  to  loosen  broke  that  standard  in 
the  middle  below  the  top  of  the  car,  and  one 
of  the  heavy  timbers  fell  down  from  the  car, 
upon  the  plaintiff,  and  crushed  his  leg.  He 
testified  that  the  standard  was  not  broken  or 
weakened  by  the  blows  from  the  axe,  but  by 
the  jarring  and  pressure  of  the  timbers 
against  It  caused  by  the  shaking  of  the  pier 
from  the  fall  of  the  timber  thrown  from  the 
other  car  at  that  moment  It  appeared  from 
the  evidence  of  both  the  plaintiff  and  George 
Weglewitch  that  the  floor  of  'the  pier  was  not 
level,  and  that  the  railroad  track  was  con- 
siderably lower  on  the  side  from  which  the 
timber  fell  than  on  the  other  side.  Wegle- 
witch testified  that  the  difference  was  seven 
Inches;  that  Pier  8  was  "the  oldest  pier  of 
the  company,  and  a  bad  pier,  and  there  are 
some  new  piers";  and  that  this  particular 
car  was  heavily  loaded.  Plaintiff  testified 
that  he  had  only  worked  three  nights  on  Pier 
No.  8,  and  knew  nothing  of  the  work  there, 
but  that  he  had  worked  on  Pier  No.  81  two 
years,  and  In  the  car  shops  nearly  a  year; 
that  when  he  returned  from  the  hospital 
after  his  accident  he  looked  at  the  track,  and 
the  low  side  bad  been  raised  on  five-inch 
blocks;  that  he  did  not  know  whether  there 
was  any  purpose  In  having  one  side  of  the 
track  lower  than  the  other,  but  that  this 
track  was  In  constant  use,  and  there  was  no 
chance  to  repair  It  Belinski's  wife  tes- 
tified that  after  his  injury  she  went  to  Pier 
8  to  see  about  his  wages,  and  found  the  de- 
fendant was  fixing  the  track  on  the  pier. 

It  is  too  well  settled  in  this  state  to  re- 
quire citation  of  authority  that,  unless  there 
is  some  prominent  and  decisive  act. In  regard 
to  the  effect  and  character  of  which  no  room 
is  left  for  ordinary  minds  to  differ,  courts 
will  not  withdraw  the  case  from  the  con- 
sideration of  the  jury.  The  prominent  fact 
in  this  case  is  the  falling  from  the  car  of  the 
timber,  while  at  rest,  upon  a  track  seven 
Inches  lower  on  that  Bide  than  the  other,  and 
at  a  moment  when  the  car  was  shaken  by 


the  concussion  of  falling  timber  upon  the  in- 
clined pier.  The  only  question  Involved  un- 
der the  exception  Is  the  negligence  of  the  de- 
fendant In  not  providing  a  safe  place  and 
safe  appliances  for  the  performance  of  plain- 
tiff's work.  There  was  evidence  tending  to 
show  that  the  track  was  in  an  unsafe  condi- 
tion for  the  work  then  being  performed,  and 
the  injury  happened  in  consequence;  that  the 
defect  in  the  track  must  have  been  known  to 
the  defendant,  and  should  have  been  re- 
paired; that  the  plaintiff  was  acting  In  obe- 
dience to  orders  In  what  he  was  doing;  and 
that  he  was  ignorant  of  tlie  source  of  danger 
existing  at  the  moment  of  the  accident  A 
case  should  never  be  withdrawn  from  the 
jury  unless  the  conclusion  follows  as  matter 
of  law  that  no  recovery  can  be  had  upon  any 
view  which  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish.  Gard- 
ner v.  Mich.  Cent  ft.  R.  Co.,  150  U.  &  349, 
14  Sup.  Ct  140,  37  L.  Ed.  1107.  No  question 
of  the  assumption  of  risk  can  arise  under 
this  evidence.  Union  Pac  K.  R.  v.  O'Brien, 
181  U.  8.  456,  16  Sup.  Ct  618,  40  I*  Ed.  768. 
There  was  no  error  in  the  rejection  of  the 
defendant's  prayer. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 


(106  Hd.  407) 
SCHLEY,   State  Tax  Cora'r,  v.  MONTGOM- 
ERY COUNTY  COM'RS. 
(Court  of  Appeals  of  Maryland.   June  25,  1007.) 

L  Taxation  —  Assessment  or  Corporate 
Pbopbbtt— Injunction— Tax  Commission- 
er—-OrriciAi.  Acts. 

The  courts  have  jurisdiction  of  an  action 
to  restrain  the  state  tax  commissioner  from  fol- 
lowing alleged  illegal  methods  in  determining  the 
aggregate  value  of  the  stock  of  certain  corpora- 
tions in  making  an  assessment  under  Code  Pub. 
Gen.  Laws,  art  81,  f  159,  providing  that  he 
shall  make  certain  deductions  from  the  aggre- 
gate value  of  the  stock,  since  the  question  is  not 
one  of  judgment  or  amount  but  of  power  or  le- 
gality of  the  proposed  method. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  f  913.] 

2.  Same— Method  or  Determining  Value. 

Code  Pub.  Gen.  Laws,  art.  81,  {  159,  pro- 
vides that  the  state  tax  commissioner  shall  make 
certain  deductions  from  the  aggregate  value  of 
all  shares  of  banks,  corporations,  and  joint  stock 
companies,  in  determining  the  taxable  value  of 
stock,  but  does  not  state  now  the  aggregate  val- 
ue shall  be  determined.  Declaration  of  Rights, 
art  15,  requires  taxation  to  be  according  to  the 
actual  worth  of  property.  Held,  that  in. deter- 
mining the  aggregate  value  of  bank  stock  the 
state  tax  commissioner  may  not  add  the  amount 
of  capital  stock,  surplus  fund,  and  undivided 
profits,  and  deduct  one-fourth  of  the  total,  but 
that  he  should  take  the  market  or  intrinsic  val- 
ue, and  make  only  such  deductions  therefrom  aa 
are  reasonable  on  account  of  fluctuations  and 
actual  conditions. 
Briscoe,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County,  in  Equity;  James  Revel],  Judge. 

Action  by  the  county  commissioners  of 
Montgomery  county  against  Buchanan  Schley, 
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state  tax  commissioner.     From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Wm.  S.  Bryan,  Jr.,  Atty.  Gen.,  for  appel- 
lant. Blair  Lee  and  George  H.  Lamar,  for 
appellees. 

SCHMUCKER,  J.  We  bare  stated  in  the 
opinion  filed  In  the  case  of  Blair  Lee  v.  the 
present  appellant  (No.  89  of  the  present 
docket)  67  Atl.  202,  that  that  case  and  tbe 
present  one  were  Instituted  at  the  same 
time  In  the  same  court  and  for  a  common 
purpose.  We  also  there  stated  that  the 
purpose  of  both  suits  was  to  have  the  ap- 
pellant, as  tax  commissioner,  restrained 
from  making  his  assessment  for  the  year 
1907  of  tbe  shares  of  stock  of  tbe  two  na- 
tional banks  there  mentioned  and  tbe  as- 
sets of  a  fire  Insurance  company,  In  tbe  man- 
ner proposed  by  him,  and  to  bare  him  re- 
quired to  make  the  assessments  in  the  man- 
ner set  forth  as  correct.  The  method  of 
making  the  assessment  about  to  be  pursued 
by  him  Is  alleged  In  the  bills  of  complaint  to 
be  erroneous  and  unlawful  both  In  the  plan 
to  be  adopted  by  him  of  ascertaining  tbe 
gross  value  of  tbe  shares  of  capital  stock 
of  the  two  banks,  and  also  of  making  deduc- 
tions from  that  value  In  order  to  arrive  at 
the  net  final  value  of  the  shares  to  form 
their  taxable  basis.  We  have  already,  in 
Blair  Lee's  case,  fully  disposed  of  tbe  ques- 
tions relating  to  the  deductions  which  tbe 
commissioner  proposes  to  make  for  real  es- 
tate and  Investments  of  a  certain  character 
In  arriving  at  the  net  or  final  value  of  the 
shares  of  tbe  banks  and  the  assets  of  the 
insurance  company.  Our  consideration  will 
now  be  given  to  tbe  plan  by  which  he  intends 
to  ascertain  the  gross  value  of  the  shares 
of  the  banks  from  wblch  to  deduct  the  value 
of  tbe  real  estate  and  investments. 

The  allegation  of  tbe  bill  In  the  present 
case,  in  that  respect,  which  In  so  far  as  it 
consists  of  statement  of  facts  Is  admitted 
by  the  demurrer,  is  as  follows:  "The  de- 
fendant proposes,  In  assessing  the  shares  of 
stock  of  each  of  said  banks,  to  add  the 
amount  of  tbe  capital  stock,  surplus  fund, 
and  undivided  profits,  including  the  sinking, 
reserved,  or  contingent  fund  aforesaid,  and 
from  the  sum  thus  obtained,  or  so-called 
book  value,  allow  deductions  of  one-fourth 
of  the  amount  so  ascertained,  also  the  as- 
sessed value  of  the  real  estate  of  said  re- 
spective banks,  and,  further,  the  full  amount 
of  the  par  value  of  the  stock  debt  of  Balti- 
more City  so  held  by  said  respective  bonks 
on  January  1,  1907,  as  aforesaid,  and  to  di- 
vide the  sum  remaining  after  the  deductions 
aforesaid  by  the  number  of  shares  of  capi- 
tal stock  Issued  of  such  respective  banks,  and 
the  quotient,  so  ascertained,  the  defendant, 
as  state  tax  commissioner,  proposes  and  is 
about  to  certify  as  the  basis  for  state,  coun- 


ty, and  municipal  assessment  against  each 
share  of  the  capital  stock  of  said  banks. 
*  *  *  That  Is  to  say,  the  defendant,  in  as- 
sessing the  capital  stock  of  said  the  Mont- 
gomery County  National  Bank,  proposes  to 
disregard  the  earning  capacity  of  said  shares 
of  stock  of  more  than  17%  per  cent  per  an- 
num and  the  market  value  thereof  as  demon- 
strated thereby,  and  by  the  aforesaid  reported 
sales  at  $250  to  $300  per  shore,  and  take  the 
book  value  of  $218,129.57,  and  arbitrarily  and 
without  authority  of  law  deduct  one-fourth 
of  said  book  value,  or  $54,532.39,  thus  reduc- 
ing the  gross  value  per  share  to  $163.59."  The 
bill  further  alleges  that  after  the  tax  com- 
missioner has  carried  out  his  purpose  of  de- 
ducting from  this  gross  value  of  the  shares 
the  value  of  the  real  estate  and  city  stock 
held  by  the  bank,  tbe  value  of  each  share  of 
stock  of  the  bank  will  for  purposes  of  taxa- 
tion be  reduced  to  $15.39,  and  thus  there 
will  In  effect  result  an  unlawful  exemption, 
from  taxation  for  county  and  municipal  tax- 
ation in  Montgomery  county,  of  a  large  part 
of  the   value   of  the   shares   of  said  bank. 

Two  questions  In  reference  to  the  state 
of  facts  thus  alleged  are  presented  by  the 
record  for  our  determination.  The  first  Is 
whether  we  have  Jurisdiction  to  Interfere 
with  or  control  the  plan  by  which  the  tax 
commissioner  proposes  to  make  the  assess- 
ment, and  the  second  is  the  legality  or  Il- 
legality of  the  plan  Itself. 

We  have  no  doubt  of  our  Jurisdiction  to 
entertain  this  appeal.  The  question  present- 
ed by  it  is  not  one  of  tbe  Judgment  of  the 
tax  commissioner  or  of  the  amount  of  the 
assessment  made  by  him.  It  Is  one  of  his 
power  to  make  the  assessment  in  the  man- 
ner proposed  by  him,  1.  e.,  of  the  legality 
of  his  method  of  valuation  of  the  shares 
to  be  assessed  by  him.  We  have  already 
passed  upon  tbe  question  of  our  Jurisdiction 
in  such  cases  in  our  opinion  In  Blair  Lee's 
case,  and  still  more  fully  in  the  recent  case 
of  Consolidated  Gas  Co.  v.  Baltimore  City, 
101  Md.  558,  559,  61  AtL  632,  1  L.  E.  A. 
(N.  S.)  263,  109  Am.  St  Rep.  584,  and  It 
Is  unnecessary  to  repeat  what  we  there  said. 

It  is  to  be  observed  that  section  159  of 
article  81  of  tbe  Code  of  Public  General 
Laws,  which  directs  the  commissioner  to 
make  the  assessment  contains  no  specific 
directions  as  to  the  manner  in  which  the 
value  of  the  shares  is  to  be  ascertained.  It 
does  not  even  say,  as  section  210  of  the  same 
article  does  in  reference  to  the  valuation  of 
the  stocks  therein  mentioned,  that  they  shall 
be  assessed  "at  their  actual  value  in  the  mar- 
ket"; but  as  article  15  of  the  Bill  pf  Rights 
requires  taxation  to  be  according  to  the  ac- 
tual worth  of  the  property,  It  Is  the  duty  of 
the  commissioner  to  pursue  a  method  which 
results  in  the  ascertainment  of  the  actual 
value  of  the  shares  assessed  by  him.  The 
value  of  an  article  Is  ordinarily  what  It  will 
bring  at  a  fair  sale  In  the  market  unless  it 
be  of  so  special  a  nature  that  no  market  for 
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It  exists,  and  then  Its  Intrinsic  value  must 
be  ascertained  by  a  consideration  of  Its  cost, 
nature,  utility,  and  other  characteristics.  It 
may  be  safely  said,  as  a  general  rale,  that  the 
market  price  of  the  shares  of  stock  of  the 
character  referred  to  in  section  159  Is  not 
only  a  fair  Index  of  their  value,  but  Is  the 
best  one  obtainable.  That  Is  certainly  true  of 
stocks  which  are  currently  bought,  sold  and 
quoted  on  the  stock  exchanges  and  other  cen- 
ters of  trade  In  securities.  The  method  pur- 
sued by  the  tax  commissioner,  of  ascertaining 
what  Is  commonly  known  as  the  book  value  of 
each  share  of  banks  and  trust  companies  by 
adding  the  capital  stock,  surplus,  and  undi- 
vided profits  of  the  corporation,  and  dividing 
the  total  thus  obtained  by  the  number  of 
shares  into  which  Its  capital  Is  divided,  Is 
neither  a  true  guide  to  the  value  of  the  shares 
of  a  particular  corporation  nor  one  that  oper- 
ates equally  when  applied  to  the  shares  of  a 
number  of  different  corporations.  The  book 
value  of  the  stock  of  a  corporation  undoubt- 
edly bears  an  Important  relation  to  Its  actual 
or  market  value,  and  In  financial  corporations 
It  bears  a  much  closer  relation  to  that  value 
than  In  manufacturing  or  trading  corpora- 
tions; but  the  book  value  alone  of  the  shares 
is  neither  a  safe  nor  true  measure  of  their 
actual  value,  because  It  leaves  out  of  view  the 
many  elements  contributing  to  the  earning 
capacity  of  the  corporation,  which,  with 
banks  and  trust  companies,  is  always  an  im- 
portant and  often  the  chief  factor  in  estab- 
lishing the  value  of  the  corporate  stock.  In 
corporations  of  that  character,  whose  chiex 
business  consists  in  receiving  deposits,  dis- 
counting paper,  and  making  loans  on  col- 
lateral, the  current  line  of  deposits  which 
can  be  utilized  for  Joans  or  discounts  may  be, 
and  often  is,  many  times  as  great  as  the  com- 
bined capital,  surplus,  and  undivided  profits. 
It  Is  a  matter  of  common  knowledge  that 
the  market  value  of  one  of  two  banks  or  trust 
companies,  located  In  the  same  community 
and  having  the  same  total  amount  of  capital, 
surplus,  and  undivided  profits,  will  be  two  or 
three  or  more  times  as  high  as  that  of  the 
other. 

It  is  thus  apparent  that  the  fixed  and  uni- 
form method  pursued  by  the  tax  commission- 
er of  accepting  the  book  value  alone  as  the 
criterion  of  the  worth  of  the  shares  of  banks 
and  trust  companies  Is  Inadequate  either  to 
ascertain  their  true  value  or  to  effectuate  the 
equality  of  taxation,  as  between  the  owners 
of  shares  In  different  corporations,  demanded 
by  the  fundamental  law  of  the  state.  The 
commissioner,  in  making  his  assessment, 
should  have  especial  regard  to  the  market 
price  of  those  shares,  which  from  the  fre- 
quency of  their  sales  may  be  fairly  regarded 
as  having  a  market  price,  and  as  to  any 
shares  not  having  a  market  price  he  should 
ascertain  and  consider  all  of  the  elements 
tending  to  establish  their  intrinsic  value.  As 
the  value  of  corporate  shares  of  the  character 


now  under  consideration  Is  liable  to  soma 
fluctuation,  and  the  assessment  Is  required  by 
law  to  be  made  at  the  same  time  In  each 
year,  It  Is  not  Improper  for  the  tax  commis- 
sioner to  make  a  reasonable  and  just  deduc- 
tion, according  to  the  condition  of  the  market 
and  of  the  respective  corporations,  from 
what  he  ascertains  to  be  their  value  of  the 
shares  at  the  date  of  the  assessment;  but 
his  practice  of  making  a  hard  and  fast  de- 
duction of  one-fourth  of  their  value  In  all 
cases  Is  not  proper.  There  may  be  instances 
In  which  a  deduction  to  that  extent  would  be 
justifiable;  but  to  deduct  one-fourth  from 
the  Talue  of  the  shares  of  a  well-established 
and  prosperous  bank  or  trust  company  would 
practically  operate  to  tax  the  owners  of  Its 
shares  at  but  three-fourths  of  the  rate  impos- 
ed upon  the  owners  of  other  property  in  the 
same  community.  The  deduction,  if  any,  to 
be  made  by  the  commissioner  from  his  orig- 
inal valuation  of  any  corporate  shares,  must 
be  only  such  as  will  in  his  judgment  provide 
against  the  probable  fluctuations  in  the  value 
of  those  shares,  and  result  in  their  fair  and 
just  assessment  That  result  cannot  be  reach- 
ed by  a  fixed  and  Inflexible  rate  of  deduction 
from  the  estimated  value  of  the  shares  of  all 
corporations  of  the  classes  to  which  we  have 
referred ;  but  the  deduction,  If  any,  in  each 
case,  must  be  founded  upon  the  state  of  facts 
there  presented. 

It  Is  unnecessary  to  again  state  our  views 
upon  the  question  of  our  jurisdiction  to  en- 
tertain this  appeal,  or  of  the  necessary  par- 
ties to  the  case.  We  must  be  understood  as 
making  the  same  ruling  here  upon  those  two 
points  that  we  made  in  Blair  Lee's  case. 

The  order  appealed  from  will  be  affirmed, 
and.  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Order  affirmed,  with  costs,  and  case  re- 
manded. 

BRISCOE,  J„  dissents. 


fl06  Md.  390) 
SCHLEY,  State  Tax  Com'r,  v.  LEE  et  al. 
(Court  of  Appeals  of  Maryland.    June  25,  1907.) 

L  Taxation  —  Statutes  —  Construction  — 
Relinquishment  or  Taxing  Powebs. 
The  ordinary  rules  employed  in  determin- 
ing the  intent  of  the  Legislature  in  the  construc- 
tion of  statutes  will  not  be  employed  in  relation 
to  matters  involving  a  relinquishment  of  the  tax- 
ing power,  since  such  an  Intent  will  not  be-  pre- 
sumed, in  the  absence  of  a  clear  and  definite  pro- 
vision to  that  effect. 

2.  Same  —  Assessment — Mode  of  Asssssrao 
Cobpobate  Stock  and  Assets— Deduction 
op  Pbopkbtt  Not  Taxable. 

Code  Pub.  Gen.  Laws,  art.  81,  {  ICO,  pro- 
viding that  any  corporation  holding  as  an  in- 
vestment of  part  of  its  capital  or  assets  certain 
stock  on  which  tax  is  otherwise  paid  or  paya- 
ble under  the  provisions  of  law,  may  report  the 
same  in  detail  to  the  state  tax  commissioner, 
and  the  amount  of  assessed  value  thereof  shall 
be  allowed  as  a  credit  in  the  settlement  of  tax- 
es on  the  corporate  stock  or  assets,  does  not  au< 
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thorite  the  state  tax  commissioner  to  deduct  the 
value  of  the  stock  held  by  national  banks  which 
h  exempt  from  taxation  under  the  laws  of  the 
United  States,  in  making  the  assessment  of  their 
corporate  shares,  since  there  is  no  express  pro- 
vision giving  him  such  authority,  and  the  result 
would  practically  be  to  exempt  from  taxation. 
8.  Same— Constitutional  Law— Discbimina- 
Tion. 

Under  Declaration  of  Rights,  art  15,  pro- 
viding that  every  person  should  contribute  his 
proportion  to  taxation  according  to  the  actual 
worth  of  his  property,  where  the  law  author- 
izes but  one  annual  assessment  of  corporate 
shares,  and  makes  that  assessment  the  only  ba- 
sis of  taxation  for  both  state  and  county  pur- 
poses, the  Legislature  cannot  authorize  the  tax 
commissioner  in  making  the  assessment  to  de- 
duct from  the  value  of  the  shares  or  assets  of 
a  corporation  the  amount  of  any  investment  lia- 
ble to  taxation  for  either  purpose,  unless  its  tax- 
ation for  that  purpose  has  been  otherwise  pro- 
vided for,  since  the  result  would  be  to  prevent 
legitimate  taxation  and  effect  a  discrimination. 

4.  Same— Illegal    Deductions— Injunction 
as  Remedy. 

Where  the  method  of  assessment  proposed 
by  the  state  tax  commissioner  is  unlawful,  and 
would  result  in  loss  to  the  taxpayers  of  a  cer- 
tain county  through  the  reduction  of  the  basis 
of  taxation  for  county  purposes,  and  the  tax- 
payer has  no  appeal  from  the  unlawful  assess- 
ment, Injunction  is  a  proper  remedy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  45,  Taxation,  {{  913-919.] 

5.  Same— Injunction. 

The  question  as  to  whether  the  state  tax 
commissioner  may  make  certain  deductions  from 
the  value  of  corporate  shares  or  assets,  under 
Code  Pub.  Gen.  Laws,  art.  81,  f  160,  is  a  ques- 
tion of  power,  and  not  of  discretion,  and  he 
would  be  a  mere  ministerial  officer  in  making 
them.  Hence  he  would  be  subject  to  injunction 
in  a  proper  case. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  45,  Taxation,  g{  913-919.] 

8.  Injunction— Actions— Pasties. 

On  appeal  from  an  order  granting  a  tem- 
porary injunction,  a  suit  for  a  temporary  and 
permanent  Injunction  to  restrain  the  state  tax 
commissioner  from  assessing  the  shares  of  stock 
and  assets  of  certain  corporations,  according  to 
a  certain  method,  will  not  be  held  defective  at 
that  stage  because  the  corporations  were  not 
made  parties,  but  the  particular  corporations 
should  be  made  parties  before  any  steps  are  tak- 
en in  future  proceedings,  since  the  suit  was  not 
to  control  the  action  of  the  defendant  in  his  en- 
tire assessment  of  corporation  stock  or  assets, 
[lid.  Note. — For  cases  (n  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  i  219.] 

Briscoe,  X,  dissenting. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County,  In  Equity ;  James  Revell,  Judge. 

Action  by  Blair  Lee  and  others  against 
Buchanan  Schley,  state  tax  commissioner. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
8CHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Win.  8.  Bryan,  Jr.,  Atty.  Gen.,  for  appel- 
lant. Blair  Lee  and  George  H.  Lamar,  for 
appellees. 

8CHMUCKER,  J.  This  appeal  and  the 
following  one  of  the  Present  Appellant  v. 
County  Commissioners  of  Montgomery  Coun- 


ty (No.  40  of  the  present  docket)  67  Atl.  250, 
were  heard  together.  The  cases  in  which  the 
two  appeals  were  taken  were  Instituted  at 
the  same  time,  on  the  equity  side  of  the  cir- 
cuit court  for  Anne  Arundel  county,  fur  the 
same  purpose,  and  the  two  records  present 
the  same  state  of  pleadings.  The  only  prac- 
tical difference  between  the  cases  is  that  the 
present  one  was  instituted  by  the  appellee 
Blair  Lee  on  behalf  of  himself  and  the  other 
taxpayers  of  Montgomery  county,  and  No.  40 
was  Instituted  by  the  county  commissioners 
of  Montgomery  county.  The  common  pur- 
pose of  the  two  suits  was  to  have  the  appel- 
lant, as  state  tax  commissioner,  restrained 
from  making  the  assessment  for  the  year 
1907,  under  Bectlon  159  of  article  81  of  the 
Code  of  Public  General  Laws,  of  the  shares 
of  stock  of  two  national  banks  and  the  as- 
sets of  one  fire  Insurance  company,  in  the 
method  which  he  baa  heretofore  pursued, 
and  which  he  declares  it  to  be  his  purpose  to 
continue  to  pursue,  and  to  require  him  to 
make  the  assessments  in  the  manner  alleged 
by  the  bills  to  be  the  correct  one.  The  bills  of 
complaint  allege  his  methods  to  be  erroneous 
and  unlawful  both  In  ascertaining  the  value 
of  the  shares  of  the  banks  and  of  the  assets 
of  the  Insurance  company,  and  also  in  making 
certain  deductions  therefrom  in  arriving  at 
their  final  or  assessment  valuations.  We  will 
consider  in  this  opinion  the  legality  of  the 
deductions  which  the  appellant,  as  tax  com- 
missioner, proposes  to  make  from  the  value 
of  the  shares  of  stock  of  the  banks  and  the 
assets  of  the  insurance  company,  and  will 
reserve  for  the  opinion  in  the  county  commis- 
sioners' case  the  question  of  his  proposed 
method  of  ascertaining  the  respective  values 
from  which  to  make  the  deductions. 

Upon  the  filing  of  the  respective  bills  with 
their  exhibits,  the  court  below  passed  in  each 
case  an  order  for  a  preliminary  injunction. 
In  accordance  with  the  first  and  second  pray- 
ers of  the  bilL  The  defendant,  having  first 
demurred  to  the  bill,  appealed  from  the  order. 
The  bill  in' this  case  alleges  that  the  plaintiff 
is  a  citizen  of  this  state  and  a  resident  and 
taxpayer  in  Montgomery  county,  and  that  the 
defendant  is  the  state  tax  commissioner  hav- 
ing his  office  at  Annapolis,  in  Anne  Arundel 
county,  and  that  the  three  corporations  here- 
inafter mentioned  have  their  principal  places 
of  business  in  Montgomery  county.  The  sub- 
stance of  the  further  averments  of  the  bill 
Is  as  follows:  That  shares  of  the  capital 
stock  of  the  Montgomery  County  National 
Bank  and  the  First  National  Bank  of  Galth- 
ersburg  owned  by  residents  of  Montgomery 
county  and  by  nonresidents  of  this  state  consti- 
tute property  taxable  in  said  county,  as  do  also 
the  property  and  assets  of  the  Mutual  Fire 
Insurance  Company  of  Montogmery  County, 
which  has  no  capital  stock  divided  into  shares. 
The  Montgomery  County  National  Bank  owns 
real  estate  assessed  for  taxation  at  $30,000,  and 
also  $118,200  of  the  stock  or  funded  debt  of 
Baltimore  City  on  which  that  city  has  agreed 
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to  pay  the  state  taxes,  and  the  Flret  National 
Bank  of  Gaithersburg  owns  real  estate  as- 
sessed for  taxation  at  $8,200,  and  also  $10,- 
000  of  Baltimore  City  stock  of  the  character 
aforesaid,  and  that  certain  of  the  stockhold- 
ers of  each  of  said  banks  reside  in  Mont- 
gomery county  and  others  are  nonresidents 
of  this  state.  The  said  fire  Insurance  company 
owns  $96,500  of  the  same  character  of  Balti- 
more City  stock,  and  also  $13,000  of  Mont- 
gomery county  bonds  exempt  from  county 
and  municipal  taxation,  but  subject  to  taxa- 
tion for  state  purposes. 

The  bill  further  avers  that  the  appellant 
admits  that  he,  as  state  tax  commissioner,  is 
required  by  law  to  return  to  the  county  com- 
missioners for  county  and  municipal  taxa- 
tion the  identical  assessment  of  the  stock  of 
the  said  corporation  that  he  returns  to  the 
State  Comptroller  for  state  taxation,  and  he 
has  Informed  the  appellee  that  he  Intends,  in 
making  said  assessment  for  the  year  1907, 
to  deduct  from  the  value  of  the  capital  stock 
of  each  of  the  said  two  banks,  not  only  the  as- 
sessed value  of  the  real  estate  held  by  it,  but 
also  the  face  value  of  the  Baltimore  City  stock 
owned  by  It,  and  to  deduct  from  the  property 
and  assets  of  the  said  fire  insurance  company 
the  face  value  of  its  Baltimore  City  stock 
and  also  of  its  Montgomery  county  bonds. 
That  the  assessment  which  the  tax  commis- 
sioner has  thus  announced  bis  purpose  to 
make  will  be  unlawful  and  contrary  to  the 
duty  Imposed  upon  him  by  the  existing  law  of 
this  state,  which  requires  him  to  ascertain 
the  assessable  value  of  the  shares  of  capital 
stock  of  said  banks,  by  deducting  only  the  as- 
sessed value  of  the  real  estate  held  by  each 
of  them  from  the  aggregate  true  value  of  all 
of  the  shares  of  its  capital  stock  and  dividing 
the  remainder  by  the  number  of  the  shares, 
and  provides  that  the  quotient  thus  obtained 
shall  be  the  taxable  value  of  each  share  of 
the  stock  for  state,  county,  and  municipal 
taxation.  That  the  law  also  requires  him  to 
ascertain  the  assessable  value  of  the  property 
and  assets  of  said  fire  Insurance  company  by 
deducting  from  their  true  value  only  the  as- 
sessed value  of  the  real  estate,  If  any,  owned 
by  it  That  the  appellant  has  construed,  and 
persists  In  construing,  section  160  of  article  81 
of  the  Code  of  Public  General  Laws,  which 
relates  only  to  credits  to  be  allowed  to  cor- 
porations In  tbe  "settlement  of  taxes,"  as 
forming  part  of  the  law  relating  to  the  as- 
sessment by  the  tax  commissioner  of  the 
shares  of  their  capital  stock  for  the  purpose 
of  taxation;  and  that  bis  plan  of  assessing 
the  shares  in  question  results  in  the  prac- 
tical exemption  of  the  shares  of  stock  of 
such  corporations,  to  the  extent  of  the  value 
of  said  Baltimore  City  stock  from  all  taxa- 
tion for  county  and  municipal  purposes,  as 
the  county  commissioners  are  required  by 
law  to  accept  his  assessment  of  the  said 
shares  for  purposes  of  such  taxation.  That 
under  tbe  laws  of  the  United  States  the  said 
Baltimore  City  stock,  while  held  by  the  said 


national  banks,  Is  not  subject  to  assessment 
or  taxation  for  state,  county,  or  municipal 
purposes,  that  no  state  tax  has  In  fact  been 
paid  thereon,  and  that  therefore  such  stocks 
so  held  cannot  be  lawfully  regarded  as  tax- 
paying  investments  or  used  as  credits  in  the 
settlement  of  state,  county,  or  municipal  tax- 
es. Tbe  bill  Insists  that  It  Is  therefore  be- 
yond the  power  of  the  tax  commissioner  to 
assess  the  shares  of  capital  stock  of  the  said 
corporations  in  the  manner  proposed  by  him. 
With  the  bill  were  filed,  as  exhibits,  copies 
of  letters  which  passed  between  tbe  plaintiff 
and  the  tax  commissioner  prior  to  the  in- 
stitution of  this  suit  on  the  subject  of  the  as- 
sessment of  the  shares  of  the  corporation, 
about  to  be  made  by  the  commissioner.  The 
bill  then  further  alleges  that  the  proposed 
action  by  the  tax  commissioner  will,  if  not 
prevented,  be  In  violation  of  the  laws  of  the 
state,  and  will  Inflict  serious  injury  upon  the 
plaintiff  and  the  other  taxpayers  of  Mont- 
gomery county,  and  that,  as  the  law  allows 
them  no  appeal  from  the  assessment  which 
will  be  made  In  the  manner  aforesaid,  unless 
prevented  by  the  order  of  this  court,  they 
are  without  remedy  at  law  to  prevent  the 
wrongs  complained  of. 

The  prayer  of  the  bill  is  for,  first,  a  pre- 
liminary injunction  and  in  due  course  a  final 
one  preventing  the  tax  commissioner  from 
making  the  assessment  In  the  manner  intend- 
ed by  him,  and  that  he  may  be  required  to 
make  the  assessment  and  return  of  the 
shares  of  stock  of  the  said  corporations  with- 
out deducting  from  his  valuations  thereof 
the  value  of  the  Baltimore  City  stock  held 
by  them,  and  so  that  tbe  $13,000  of  Mont- 
gomery county  bonds  be  assessed  against 
the  insurance  company  for  state  purposes 
only,  and  for  general  relief.  Tbe  demurrer 
filed  to  the  bill  by  the  appellee,  as  tax  com- 
missioner, assigns  for  its  ground,  In  addition 
to  the  general  want  of  equity  In  the  bill: 
(1)  The  want  of  jurisdiction  in  the  court 
to  control  the  defendant  in  the  exercise  of 
the  official  discretion  conferred  on  him  by 
law;  and  (2)  the  fact  that  the  corporations 
mentioned  in  tbe  bill,  whose  interests  are 
attempted  to  be  affected  by  the  suit,  have  not 
been  made  parties  to  It  We  will  consider 
these  grounds  in  their  inverse  order. 

The  statute  law  Immediately  affecting  the 
question  presented  by  the  record  is  mainly 
found  In  sections  148,  159,  160,  and  162  of 
article  81  of  the  Code  of  Public  General 
Laws  of  1904.  Section  148  requires  the  state 
tax  commissioner,  before  the  15th  of  May 
in  each  year,  to  assess  for  state  purposes 
the  shares  of  capital  stock  of  all  banks, 
state  or  national,  banking  associations,  or 
other  Incorporated  institutions  or  companies 
incorporated  by  or  located  and  doing  business 
in  this  state  whose  shares  are  liable  to  assess- 
ment and  taxation,  and  to  report  the  amount 
as  tbe  basis  of  assessment  for  state  purposes, 
and  makes  the  assessment  subject  to  appeal, 
as  provided  in  section  162,  by  the  corpora  lion 
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whose  shares  have  been  assessed.  Section 
162  requires  the  tax  commissioner  to  cer- 
tify and  return  his  assessment  of  the  shares 
of  stock  and  banks  and  other  corporations, 
as  soon  as  made,  to  the  Comptroller,  who  is 
required  to  at  once  notify  the  president  or 
other  proper  officer  of  the  corporations  of 
the  assessment  by  transmitting  to  him  an  ac- 
count of  the  state  taxes  due  by  his  corpora- 
tion under  the  valuation.  The  right  of  appeal 
to  the  Comptroller  and  State  Treasurer  from 
such  valuation  Is  then  given  to  the  corpora- 
tion for  80  days,  after  which,  in  the  absence 
of  an  appeal,  the  assessment  becomes  final. 
Section  159  prescribes  the  method  In  which 
the  tax  commissioner  is  to  make  his  annual 
valuation  and  assessment  of  the  shares  of 
stock  of  corporations  for  state  purposes,  and 
Introduces  the  further  provision  that  such 
assessment  shall  also  furnish  the  valuation 
at  which  such  shares  of  stock  shall  be  taxed 
for  county  and  municipal  purposes.  After 
directing  the  president  or  other  proper  officer 
of  every  corporation,  created  by  or  doing 
business  in  this  state,  to  procure  the  assess- 
ment, by  the  county  commissioners  or'  appeal 
tax  court,  of  any  real  estate  owned  by  It, 
and  to  furnish  a  copy  of  the  assessment  to 
the  tax  commissioner,  it  further  says:  "The 
respective  taxable  value  of  the  shares  of 
stock  in  such  bank,  corporation  and  Joint 
stock  companies  shall  be  ascertained  by  the 
state  tax  commissioner  In  the  manner  follow- 
ing. He  shall  deduct  the  assessed  value  of 
such  real  property  belonging  to  the  said  re- 
spective banks,  corporations  or  Joint  stock 
companies  from  the  aggregate  value  of  all 
shares  of  such  respective  banks,  corporations 
or  Joint  stock  companies  and  divide  the  re- 
mainder by  the  number  of  shares  of  the 
capital  stock  or  shares  of  such  respective 
banks,  corporations  or  Joint  stock  companies 
and  the  quotient  shall  be  the  taxable  value 
of  each  of  such  respective  shares  for  state 
purposes,  and  all  state  taxes  thereon  shall 
be  paid  as  provided  now  or  hereafter  by  law, 
and  when  the  valuation  and  assessment  of 
the  shares  of  the  capital  stock  or  shares 
of  such  banks,  corporations  or  Joint  stock 
companies  shall  have  been  finally  determined 
or  made  for  state  purposes,  the  state  tax 
commissioner  shall  certify  to  the  county  com- 
missioners of  each  county  where  any  of  the 
stockholders  or  shareholders  may  reside  and 
to  the  appeal  tax  court  of  Baltimore  City, 
if  any  of  said  stockholders  or  shareholders 
reside  In  said  city,  and  to  the  county  com- 
missioners of  the  county  in  which  such  bank, 
corporation  or  Joint  stock  company  is  situ- 
ated or  to  the  appeal  tax  court  of  Baltimore 
City,  if  it  is  situated  in  said  city,  the  assessed 
taxable  value  of  such  respective  shares  of 
stocks  or  shares  so  ascertained  as  aforesaid. 
And  the  said  taxable  value  of  such  respective 
shares  of  stock  or  shares  in  such  banks,  cor- 
porations or  Joint  stock  companies  owned  by 
residents  of  this  State  and  taxable  within 
this  state  shall,  for  county  and  municipal 


purposes,  be  valued  to  the  owner  thereof  In 
the  county  or  city  In  this  state  in  which  such 
owners  shall  respectively  reside  and  the  said 
taxable  value  of  such  of  said  stock  or  shares 
as  are  held  by  nonresidents  of  this  state  shall, 
for  county  and  municipal  purposes,  be  valued 
to  the  owners  thereof  In  the  county  or  city 
In  which  said  bank,  corporation  or  Joint 
stock  company  Is  situated."  Section  159  fur- 
ther provides  that  all  county  and  municipal 
taxes  assessed  on  the  taxable  value  of  the 
shares  of  stock  in  said  corporations  shall  be 
collected  from  the  corporation,  and  section 
150  provides  that  the  state  taxes  thereon 
shall  be  paid  to  the  State  Treasurer  by  the 
corporation  for  the  shareholders.  Section  159 
also  provides  that  the  state,  county,  and  city 
taxes  on  the  assessed  value  of  the  real  estate, 
thus  deducted  In  assessing  the  shares  of  stock, 
shall  be  paid  by  the  corporation  owning  It  as 
the  taxes  on  other  real  estate  are  paid. 
TheBe  provisions  of  the  Code  provide  a  simple 
and  effective  system  for  the  assessment  and 
collection  of  both  state  and  local  taxes  upon 
the  shares  of  stock  of  corporations  created 
by  or  doing  business  in  this  state,  and,  If 
they  were  the  only  provisions  applicable  to 
the  subject,  the  practical  operation  of  the 
system  would  cause  neither  difficulty  nor 
embarrassment.  It  is  to  be  observed  that  un- 
der this  system  the  powers  and  duties  of  the 
state  tax  commissioner  relate  exclusively  to 
making  and  returning  the  assessment  of  the 
shares  of  stock,  and  that  he  Is  to  make  but 
one  assessment,  and  Is  required  to  certify 
that  to  the  Comptroller  for  purposes  of  state 
taxation,  and  to  the  county  commissioners 
and  appeal  tax  court  for  purposes  of  local 
taxation.  As  the  state  and  local  taxes  on  the 
real  estate  owned  by  the  corporations  are 
required  by  law  to  be  paid  by  them  in  the 
same  manner  that  other  persons  pay  the 
taxes  on  their  real  estate,  it  beomes  neces- 
sary to  deduct  the  value  of  the  corporation's 
real  estate  in  assessing  the  aggregate  value 
of  its  shares  of  stock  In  order  to  prevent 
double  taxation.  Under  this  system,  the  one 
valuation  and  assessment  of  the  shares  of 
stock  by  the  tax  commissioner  forms  an  equal- 
ly Just  basis  for  both  state  and  local  taxation. 
The  disturbing  element  is  introduced  Into 
the  system  by  section  160,  which  makes  pro- 
vision for  the  taxation  for  state  purposes  of 
the  stock  of  corporations  holding,  as  invest- 
ments of  their  capital,  any  state  or  Baltimore 
City  stock,  or  the  shares  of  any  other  corpo- 
ration on  which  the  payment  of  the  state  tax 
is  otherwise  provided  for.  The  essential 
portion  of  that  section,  as  amended  by  Acts 
1906,  p.  897,  c.  467,  is  as  follows:  "Sec.  160. 
Any  corporation  having  a  capital  stock  divid- 
ed Into  shares,  and  owning  as  an  investment 
of  part  of  its  capital  any  of  the  stock  debt  of 
this  state,  upon  which  the  state  tax  has  been 
deducted  by  the  treasurer,  or  of  the  stock 
debt  of  the  city  of  Baltimore  on  which  the 
state  taxes  have  been  paid  or  are  payable  by 
said  city,  or  shares  in  any  bank,  or  other 
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corporatlon  of  this  state  upon  which  the  state 
and  county  or  city  taxes  are  levied  and  paid, 
or  are  payable  by  such  bank  or  other  corpo- 
ration, may  report  the  same  in  detail  under 
the  oath  of  the  president,  cashier,  treasurer 
or  other  proper  officer,  to  the  state  tax  com- 
missioner, and  the  amount  of  such  stock  debt 
or  debts,  or  the  assessed  value  of  such  cap- 
ital stock  so  owned,  and  upon  which  taxes 
are  paid  or  payable  as  aforesaid,  shall  be 
allowed  as  a  credit,  in  the  settlement  of  the 
taxes,  on  the  shares  of  capital  stock  of  such 
corporation  so  owning  the  same;  and  any 
corporation  not  having  capital  stock  divided 
into  shares,  and  owning  as  an  investment  of 
part  of  its  assets  any  of  the  stock  debt  of  this 
state  upon  which  the  state  tax  has  been  de- 
ducted by  the  Treasurer,  or  of  the  stock  debt 
of  the  city  of  Baltimore  on  which  the  state 
taxes  have  been  paid  or  are  payable  by  said 
city,  or  shares  of  the  capital  stock  of  any 
bank  or  other  corporation  of  this  state,  upon 
which  the  state  and  county  or  city  taxes  are 
levied  and  paid,  or  are  payable  by  such  bank 
or  other  corporation,  may  report  the  same  in 
detail,  under  the  oath  of  Its  president,  cashier, 
treasurer  or  other  proper  officer,  to  the  state 
tax  commissioner,  and  the  amount  of  such 
stock  debt,  or  debts,  or  the  assessed  value  of 
such  shares  of  capital  stock  so  owned,  and 
upon  which  such  taxes  have  been  paid  or  are 
payable  as  aforesaid,  shall  be  allowed  as  a 
credit  In  the  settlement  of  the  taxes  on  the 
assets  of  such  corporation  so  owning  the 
same ;  but  no  credit  shall  be  allowed  to  any 
such  corporation  by  reason  of  any  invest- 
ments on  which  the  taxes  are  not  paid  or 
payable  as  aforesaid."  While  section  160 
thus  provides  that  any  corporation  holding, 
as  an  Investment  of  part  of  its  capital  or 
assets,  stock  of  the  character  therein  describ- 
ed, on  which  provision  has  been  otherwise 
made  for  the  payment  of  the  state  tax,  may 
report  it  in  detail  under  oath  to  the  state  tax 
commissioner,  and  that  the  assessed  value  of 
it  "shall  be  allowed  as  a  credit  in  the  settle- 
ment of  the  taxes"  on  the  shares  of  the  cor- 
poration owning  it,  it  does  not  say  how  or  by 
whom  the  "credit"  is  to  be  allowed ;  nor  does 
it  in  terms  authorize  or  direct  the  tax  com- 
missioner to  deduct  the  value  of  such  stock 
in  assessing  the  shares  of  the  corporation 
owning  It  -  The  commissioner,  however,  con- 
strues this  section  as  In  effect  directing  him 
to  make  such  deduction  in  his  annual  assess- 
ment of  the  shares  of  corporations,  and  he 
asserts  in  his  letter  to  the  appellee,  filed  as  an 
exhibit  with  the  bill,  that  such  has  been  the 
practice  of  his  office. 

This  brings  us  to  the  Important  question: 
What  was  the  intention  of  the  Legislature  in 
enacting  section  160?  Did  it  intend  by  di- 
recting the  sworn  statement  in  detail  of  the 
stock,  for  which  the  corporation  was  to  have 
credit  in  the  settlement  of  its  taxes,  to  be 
made  to  the  tax  commissioner,  to  give  to 
that  official  authority  to  allow  such  credit 
In  making  the  annual  assessment  of  the  cor- 


porate shares  under  the  provisions  of  section 
159?  The  appellant  contends  that  such  was 
the  obvious  intention  of  the  Legislature,  be- 
cause it  did  not  require  the  report  by  the  cor- 
poration of  its  ownership  of  the  investments 
mentioned  in  section  160  to  be  made  to  any 
other  official  than  the  tax  commissioner,  or 
require  him  to  transmit  the  report  or  any 
Information  of  Its  contents  to  any  other  per- 
son. He  further  insists  that  this  legislative 
intent  becomes  more  plainly  apparent  from 
an  Inspection  of  the  Journal  of  the  Senate, 
which  passed  that  section,  upon  whose  pages 
appear  the  record  of  certain  proceedings 
strongly  tending  to  support  his  contention. 
We  would  feel  at  liberty,  upon  the  authority 
of  James  v.  State,  63  Md.  256,  and  Trinity 
Church  v.  United  States,  143  U.  S.  464,  12 
Sup.  Ct  511,  36  L.  Ed.  226,  and  other  similar 
decisions,  to  resort  to  an  inspection  of  the 
proceedings  of  the  Legislature,  in  an  ordinary 
case,  for  aid  in  ascertaining  its  Intention  in 
passing  an  act  as  doubtful  in  its  terms  as 
some  of  the  provisions  of  section  160  are; 
but  we  are  now  dealing  with  a  subject  in 
reference  to  which  it  has  been  held  by  a 
long  line  of  decisions  that  the  legislative  in- 
tent, In  order  to  be  effective,  must  be  express- 
ed "In  the  clearest  and  most  unambiguous 
language."  Under  the  laws  of  the  United 
States,  Baltimore  City  stock  and  other  securi- 
ties, while  held  by  national  banks,  are  pro- 
tected from  taxation  for  any  purpose  by  the 
states.  At  the  same  time,  the  shares  of 
stock  in  national  banks  are  liable  to  be  taxed 
to  their  owners  by  the  states  for  both  state 
and  local  purposes.  Owensboro  Nat  Bank  v. 
Owensboro,  173  U.  S.  604,  19  Sup.  Ct  537, 
43  L.  Ed.  850.  If,  under  these  circumstances, 
the  tax  commissioner  were  to  deduct  the 
Baltimore  City  stock  owned  by  a  national 
bank,  which  while  so  owned  had  made  no 
contribution  to  the  funds  raised  by  taxation, 
from  the  value  of  the  shares  of  the  bank  in 
assessing  them  for  taxation,  the  practical 
operation  of  his  act  would  be  an  exemption 
from  taxation  of  the  shares  of  the  bank  to 
the  extent  of  the  amount  of  city  stock  held  by 
it  "The  taxing  power  is  so  essential  to  the 
existence  of  government  that  it  is  never  pre- 
sumed to  be  relinquished  unless  the  Intent  to 
relinquish  is  expressed  in  plain  terms,  or,  In 
the  words  of  the  Supreme  Court,  'in  the 
clearest  and  most  unambiguous  language,' 
and  the  ascertainment  of  the  intent  cannot 
be  left  to  inference  or  implication.  Every 
reasonable  intendment  must  be  made  that  it 
was  not  the  design  to  surrender  the  power 
of  taxation  or  to  exempt  any  property  from 
its  due  proportion  of  the  burden  of  taxation." 
Balto.  Ches.  &  AtL  Ry.  Co.  v.  Wicomico  Coun- 
ty, 103  Md.  285,  63  Atl.  678,  and  many  cases 
there  cited.  There  being  no  express  direction 
in  section  160  to  the  tax  commissioner  to  de- 
duct the  value  of  Baltimore  City  stock  held 
by  corporations  in  making  the  annual  assess- 
ment of  corporate  shares  required  by  section 
159,  we  are  not  at  liberty  to  imply  such  a  di- 
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reetion  when  the  corporation  la  a  national 
bank,  as  the  effect  of  that  deduction  would 
be  to  cause  the  practical  exemption  from 
taxation  to  which  we  have  referred. 

Turning,  now,  to  the  case  of  Baltimore  City 
stock  held  by  corporations  other  than  nation- 
al banks,  and  assuming  for  the  sake  of  the 
argument  that  the  Legislature  intended  by 
section  160  to  require  the  tax  commissioner  in 
such  cases  to  deduct  the  Baltimore  City  stock 
from  the  value  of  the  corporate  shares  In 
assessing  for  taxation,  we  are  confronted 
with  the  question  of  the  power  of  the  Legis- 
lature to  authorize  such  a  deduction.  Under 
the  system  of  taxing  the  property  of  corpora- 
tions In  force  in  this  state,  the  investments 
held  by  them,  exclusive  of  real  estate,  are 
not  directly  taxed;  but  the  contribution  of 
those  investments  to  the  funds  raised  by  tax- 
ation is  made  through  the  taxes  levied  on  the 
capital  stock  of  the  corporation  owning  them. 
We  decided,  in  Clark  Distilling  Co.  v.  Cum- 
berland, 95  Md.  471,  52  Atl.  661,  that  the  an- 
nual assessment  of  the  shares  of  the  capital 
stock  of  corporations,  required  by  law  to  be 
made  by  the  tax  commissioner,  constitutes 
the  only  valuation  on  which  taxes  can  be 
levied  on  them  for  state,  county,  or  municipal 
purposes.  Any  investments,  therefore,  ex- 
clusive of  real  estate,  held  by  a  corporation, 
which  are  deducted  from  the  aggregate  value 
of  the  shares  of  its  capital  stock,  by  the  tax 
commissioner  In  making  his  annual  assess- 
ment, practically  escape  taxation,  unless 
some  other  provision  has  been  made  by  law 
for  the  payment  of  taxes  thereon.  The  law 
does  make  provision  for  the  payment  of  state 
taxes  on  Baltimore  City  stock,  In  sections  104 
to  108  of  article  81,  by  requiring  the  city 
register  to  pay  them  over  directly  to  the 
State  Comptroller,  but  It  nowhere  makes  pro- 
vision for  the  payment  of  county  or  municipal 
taxes  on  that  stock. 

Applying  these  propositions  to  the  Balti- 
more City  stock  held  by  the  fire  Insurance 
company  mentioned  in  the  bill,  which  has  no 
capital  stock,  as  an  Investment  of  part  of  its 
assets,  what  do  we  find?  If  the  tax  com- 
missioner be  permitted,  in  making  his  assess- 
ment of  the  assets  of  the  Insurance  company, 
to  deduct  from  their  aggregate  value  the  city 
stock  held  by  it,  amounting  in  all  to  $95,500, 
that  stock  will  practically  escape  taxation  for 
county  and  municipal  purposes,  and  Mont- 
gomery county  will  lose  the  revenue  to  which 
It  would  otherwise  have  been  entitled  from 
that  source.  The  state  would,  also,  In  that 
event,  suffer  a  practical  reduction  of  its  tax- 
able basis  to  the  extent  of  the  $13,000  o 
bonds  of  Montgomery  county  held  by  the  in- 
surance company,  which  on  the  same  prin- 
ciple would  have  to  be  deducted  by  the  com- 
missioner in  assessing  its,  assets.  A  further, 
and  from  a  legal  standpoint  more  serious,  re- 
sult that  would  follow  the  adoption  by  the 
tax  commissioner  of  his  proposed  plan  of  as- 
sessing this  company's  assets  would  be  an  un- 
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Just  and  unlawful  discrimination  between  the 
liability  of  Baltimore  City  stock  and  like  se- 
curities to  taxation  when  held  by  a  private 
person  and  their  practical  exemption  from 
that  liability  when  held  by  a  corporation. 
Such  result  as  that  Involves  a  violation  of 
the  basic  principle  of  equality  and  uniformity 
of  taxation  asserted  by  article  15  of  the  Dec- 
laration of  Rights,  which  cannot  be  viewed 
with  the  slightest  degree  of  toleration  by  this 
court  The  power  of  the  Legislature,  when 
state  policy  and  the  public  Interests  require  it, 
to  exempt,  within  reasonable  limits,  certain 
classes  of  property  from  taxation,  has  been 
recognized  by  numerous  decisions  of  this 
court;  -but  it  has  always  been  held  that  the 
power  cannot  be  so  exercised  as  to  destroy 
the  equality  prescribed  by  the  fundamental 
law.  Wells  v.  Hyattsvllle,  77  Md.  140,  26 
Atl.  357,  20  L  R.  A.  89;  Prince  George's  Co. 
v.  Laurel,  70  Md.  443,  17  Atl.  388,  8  L  R.  A. 
528;  Simpson  v.  Hopkins,  82  Md.  478,  33  Atl. 
714.  It  was  competent  for  the  Legislature 
to  provide,  as  It  did  in  section  159,  that,  in 
making  the  annual  assessment  of  corporate 
shares,  the  assessed  value  of  the  real  estate 
held  by  a  corporation  should  be  deducted 
from  the  aggregate  value  of  its  shares,  be- 
cause the  taxation  of  the  real  estate  for  both 
state  and  local  purposes  is  otherwise  provided 
for.  It  would  also  have  been  competent  for 
the  Legislature  to  have  directed  the  tax  com- 
missioner, In  making  the  assessment,  to  de-  - 
duct  the  value  of  those  of  the  investments 
mentioned  in  section  160  "upon  which  the 
state  and  county  or  city  taxes  are  levied  and 
paid  or  are  payable"  by  other  persons  than 
the  corporations  whose  shares  are  being  as- 
sessed by  him.  Provisions  of  that  character 
are  free  from  objections,  as  they  simply  oper- 
ate to  prevent  double  taxation,  and  do  not  in 
their  application  result  in  unjust  discrimina- 
tion between  different  owners  of  the  same 
species  of  property  in  liability  to  taxation. 
So  long,  however,  as  the  law  authorizes  but 
the  one  annual  assessment  of  corporate 
shares,  and  makes  that  assessment  the  only 
basis  of  taxation  of  those  shares  for  both 
state  and  county  purposes,  the  tax  commis- 
sioner, in  making  the  assessment,  cannot  de- 
duct from  the  value  of  the  shares  the  amount 
of  any  Investment  liable  to  taxation  for  ei- 
ther purpose,  unless  its  taxation  for  that 
purpose  has  been  otherwise  provided  for. 

We  have  no  doubt  of  the  right  of  the  ap- 
pellee to  resort  to  equity  for  relief  by  injunc- 
tion in  the  present  case.  It  is  apparent  that, 
if  the  tax  commissioner  be  permitted  to  make 
the  proposed  assessment  In  accordance  with 
his  avowed  purpose,  serious  loss  and  Injury 
would  result  to  the  taxpayers  of  Montgomery 
county  through  the  consequent  reduction  of 
the  basis  of  taxation  for  county  purposes. 
From  this  unlawful  assessment,  if  It  should 
be  made,  the  taxpayer  would  have  no  appeal. 
The  right  of  appeal  to  the  Comptroller  and 
Treasurer  from  the  assessment  is  given  to  the 
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corporation,  but  of  that  rlgbt  the  taxpayer 
cannot  avail  himself.  Under  such  circum- 
stances, the  rlgbt  of  the  taxpayer  to  relief 
In  equity  by  injunction  to  restrain  the  pro- 
posed unlawful  act  of  the  public  official  has 
been  repeatedly  recognized  by  this  court. 
Baltimore  v.  Gill,  31  Md.  885;  Baltimore  v. 
Badecke,  49  Md.  231,  S3  Am.  Bep.  239; 
Mayor,  etc.,  v.  Keyser,  72  Md.  108,  19  Atl. 
706;  St  Mary's  Ind.  School  v.  Brown,  45 
Md.  325;  Wells  v.  Hyattsvllle.  77  Md.  142,  26 
Atl.  357,  20  L.  B.  A  89;  Peter  v.  Prettyman, 
02  Md.  571.  In  Mayor,  etc.,  v.  Keyser,  supra, 
this  court  said:  "This  is  a  bill  to  restrain 
the  different  officials  from  entering  into  a 
contract  for  lighting  certain  streets  and  pub- 
lic buildings  in  Baltimore  City  with  electric 
lights,  and  to  restrain  the  city  authorities 
from  paying  any  money  under  said  contract. 
It  Is  filed  by  taxpayers  of  the  city  in  their 
own  behalf,  and  in  behalf  of  all  other  tax- 
payers who  may  see  fit  to  come  in  as  parties. 
The  injunction  is  asked  on  the  ground  that 
the  defendants  have  no  lawful  power  to  make 
the  contract  in  question,  and  that  the  con- 
tract, if  made,  will  impose  upon  the  com- 
plainants an  Increased  burden  of  taxation. 
Now,  If  this  be  so — If  the  contract  Is  one 
which  the  defendants  have  no  authority  to 
make,  and  the  contract,  If  made,  will  increase 
the  burden  of  taxation — then  the  Injunction 
was  properly  granted.  Since  the  decision  In 
Baltimore  v.  Gill,  81  Md  395,  this  can  no 
longer  be  considered  an  open  question. 
Whilst  freely  recognizing  the  general  prin- 
ciple that  public  wrongs  are  not  to  be  redress- 
ed at  the  suit  of  Individuals  who  have  no 
other  interest  In  the  matter  than  the  rest  of 
the  public,  the  court  in  that  case  held  that, 
where  the  city  authorities  undertake  to  make 
a  contract  without  the  lawful  power  to  make 
It,  and  the  contract,  If  made,  will  Increase 
the  burden  of  taxation,  taxpayers  constitute 
a  special  class,  having  a  special  Interest  In 
the  subject-matter  distinct  from  that  of  the 
general  public.  In  all  such  cases  an  Injunc- 
tion is,  upon  obvious  principles,  the  most  con- 
venient and  appropriate  remedy."  The  ques- 
tion at  issue  here  Is  not  merely  one  of  the 
amount  of  the  valuation  or  assessment,  as  It 
was  in  the  cases  of  Baltimore  v.  Bonaparte, 
93  Md.  156,  48  Atl.  735,  and  Consolidated  Gas 

Co.  v.  Baltimore,   105  Md.  ,  65  Atl  628, 

cited  and  relied  on  by  the  appellant  It  Is 
one  not  of  the  Judgment,  but  of  the  power  of 
the  tax  commissioner,  and  that  question,  it  Is 
conceded  in  the  cases  of  Salisbury  Ass'n  v. 
Wicomico  County,  86  Md.  621,  622,  39  Atl. 
425,  and  United  States  v.  Arrendondo,  6  Pet 
(U.  S.)  729,  8  L.  Ed.  547,  and  others  relied  on 
by  the  appellant,  Is  not  settled  or  concluded 
by  the  decision  made  or  the  acts  done  by  the 
tribunal  or  officer.  Furthermore,  we  held, 
In  Baltimore  v.  Canton  Co.,  63  Md.  237,  that 
the  tax  commissioner,  In  making  the  abate- 
ment In  bis  assessment  of  the  corporate 
shares,  from  their  aggregate  value  of  the  as- 
teased  value  of  the  real  estate,  is  a  minis- 


terial officer  only.  With  at  least  equal 
propriety,  it  should  be  said  that  he  is  only  a 
ministerial  officer  in  deducting,  from  the  ag- 
gregate value  of  the  shares,  the  Baltimore 
City  stock  and  other  corporate  securities 
specified  in  section  160  of  article  81. 

The  present  suit  is  not  defective  in  its 
present  stage  because  the  two  banks  and  the 
Insurance  company,  whose  shares  the  tax 
commissioner  proposes  to  assess  In  an  unlaw- 
ful manner,  were  not  made  parties  to  the  pro- 
ceeding. Under  our  system  we  have  repeat- 
edly held  that  the  tax  on  the  corporate  share 
Is  In  fact  a  tax  on  the  shareholder,  and  not 
on  the  corporation,  although  the  state  has 
made  the  corporation  its  agent  for  the  collec- 
tion of  the  tax.  In  Mayor,  etc.,  v.  Keyser, 
supra,  the  Injunction  was  granted  against  the 
mayor,  comptroller  and  superintendent  of 
lamps  from  making  a  contract  which  they 
proposed  to  execute  with  the  Brush  Electric 
Light  Company.  Yet  that  corporation  was 
not  made  a  party  to  the  case,  although  It 
was  In  as  true  a  sense  interested  in  the  re- 
sult of  the  controversy  as  the  two  banks  and 
the  Insurance  company  are  Interested  in  the 
conclusion  reached  in  the  present  case.  In 
Lucas  v.  McBlalr,  12  Gill,  ft  J.  1,  the  bill  was 
filed  against  the  commissioners  of  lotteries, 
who  were  public  officers  of  annual  appoint- 
ment for  an  injunction  to  restrain  them  from 
granting  licenses  for  lotteries  or  sales  of 
lottery  tickets.  A  preliminary  Injunction  was 
granted  as  prayed,  which  was  subsequently 
dissolved  by  Chancellor  Bland  upon  the 
ground  that  the  state  should  have  been  made 
a  party  to  the  suit  as  the  result  of  it  If  suc- 
cessful, would  be  to  diminish  the  public 
revenues.  Upon  an  appeal  to  this  court  thi 
order  of  the  chancellor  was  reversed;  the 
court  saying  in  Its  opinion:  "It  has  been  well 
remarked  by  an  eminent  author,  In  many 
cases,  that  the  expression,  that  all  persons  In- 
terested In  the  subject  must  be  parties  to  the 
suit,  Is  not  to  be  understood  as  extending  to  all 
persons  who  may  be  consequentially  interest- 
ed. •  •  •  And  this  leads  us,  In  the  next 
place,  to  suggest  that  courts  of  equity  do  not 
require  that  all  persons  having  an  Interest  In 
the  subject-matter  should,  under  all  circum- 
stances, be  before  the  court  as  parties.  On 
the  contrary,  there  are  cases  in  which  certain 
parties  before  the  court  are  entitled  to  be 
deemed  the  full  representatives  of  all  other 
persons.  •  •  •  The  objection  that  the 
state  ought  to  have  been  a  party  to  the  pro- 
ceeding is  of  no  avail  at  the  present  stage  of 
the  suit ;  in  other  words,  It  Is  no  ground  upon 
which  to  claim  a  dissolution  of  the  injunction. 
If  a  necessary  party  to  the  cause,  which  it 
Is  now  not  necessary  to  decide,  that  defect 
may  be  supplied  at  any  time  before  the 
final  hearing."  Lucas  v.  McBlalr  has  been 
cited  and  relied  on  In  considering  who  are 
necessary  parties  to  Injunction  suits  In  Gregg 
v.  Baltimore,  14  Md.  494,  and  Hoffman  Coal 
Co.  v.  Cumb.  Coal  ft  I.  Co.,  16  Md.  482,  77 
Am.  Dec.  31L    Inasmuch,  however,  as  the 
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present  suit  constitutes  an  effort  on  the  part 
of  one  taxpayer  to  procure  the  regulation  or 
control  of  the  action  of  the  tax  commissioner 
In  assessing  the  shares  of  three  specified  cor- 
porations, and  not  his  entire  assessment  of 
corporate  shares,  we  are  of  opinion  that  those 
three  corporations  should  be  brought  into 
the  case  as  defendants,  when  It  goes  back  to 
the  circuit  court,  before  any  additional  stepa 
are  taken  therein. 

For  the  reasons  stated  In  this  opinion,  the 
order  appealed  from  will  be  affirmed,  and  the 
case  remanded  for  further  proceedings  In  ac- 
cordance with  this  opinion. 

Order  affirmed,  with  costs,  and  case  re- 
manded for  further  proceedings. 

BRISCOE,  J.,  dissents. 


(108  Md.  219) 

THOMAS  t.  FIDELITY  ft  CASUALTY  CO. 
OF  NEW  YORK. 

(Court  of  Appeals  of  Maryland.    June  26, 1907.) 

1.  Insurance— Accident— Action  on  Policy 
—Evidence. 

Evidence  in  an  action  on  an  accident  in- 
surance policy  held  to  show  that  insured's  death 
did  not  result,  directly  and  independently  of  all 
other  causes,  from  bodily  injuries  sustained 
through  external,  violent,  and  accidental  means. 

2.  Evidence  —  Opinion    Evidence  —  Expert 
Witnesses— Ceoss-Examinatior. 

The  rule  that  a  hypothetical  question  to  an 
expert  witness  must  be  based  upon  proven  facts 
does  not  apply  to  cross-examination ;  the  ex- 
tent to  which  examination  may  be  had  in  col- 
lateral matter  resting  within  the  sound  discre- 
tion of  the  trial  court,  and  the  exercise  of  such 
discretion  being  not  reviewable  unless  abused. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  2379.] 

3.  Sake— Redirect  Examination. 

In  an  action  on  an  accident  insurance 
policy,  it  was  not  error  to  refuse  to  allow  a  long 
hypothetical  question  on  redirect  examination 
based  upon  assumed  facts  of  an  autopsy  on  in- 
sured's death,  there  being  no  evidence  as  to  the 
facts  disclosed  at  the  autopsy. 

Appeal  from  Court  of  Common  Pleas;  Hen- 
ry D.  Harlan,  Judge. 

Action  by  Isabella  Thomas  against  the 
Fidelity  ft  Casualty  Company  of  New  York. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Clarence  Tucker  and  Joseph  N.  Ulman,  for 
appellant.  Charles  Markell,  Jr.,  and  Vernon 
Cook,  for  appellee. 

BRISCOE,  J.  This  Is  a  suit  at  law, 
brought  by  the  appellant  against  the  ap- 
pellee to  recover  on  an  accident  insurance 
policy  Issued  by  the  appellee  company  on  the 
life  of  the  appellant's  husband  as  beneficiary 
under  the  policy.  The  declaration  contains 
the  usual  money  counts  and  a  special  count 
The  special  count  avers  that  the  defendant, 
by  Its  policy  of  Insurance,  dated  the  18th 
day  of  November,  1904,  did  Insure  David  W. 


Thomas  for  the  period  of  one  year  against 
death  resulting,  directly  and  Independently 
of  all  other  causes,  from  bodily  Injuries  sus- 
tained through  external,  violent,  and  acci- 
dental means,  agreeing  that  if  death  should 
result  within  90  days  from  the  Injuries  the 
defendant  would  pay  the  beneficiary  in  the 
policy  named,  who  is  the  plaintiff  In  this  ac- 
tion, if  surviving,  the  sum  of  $10,000;  and 
that  on  or  about  the  14th  day  of  December, 
1904,  David  W.  Thomas  was  Injured  by  an 
accident,  which  caused  his  death,  on  or 
about  the  31st  day  of  Januarys  1905.  The 
defense  on  the  part  of  the  company  Is  that 
the  death  of  the  Insured  did  not  result,  di- 
rectly or  Independently  of  all  other  causes, 
from  bodily  injuries  sustained  through  ex- 
ternal, violent,  or  accidental  means,  but  on 
the  contrary  resulted  from  diseases  in  no  way 
caused  by  external,  violent,  or  accidental 
means.  The  judgment  was  In  favor  of  the 
defendant,  and  the  plaintiff  has  appealed. 

At  the  trial  of  the  case  the  plaintiff  re- 
served nine  exceptions,  eight  of  them  being 
to  the  admissibility  of  evidence,  and  the 
ninth  to  the  granting  of  the  defendant's 
second  prayer.  This  prayer  was  granted  at 
the  conclusion  of  the  plaintiff's  case,  and  Is 
as  follows:  The  defendant  prays  the  court 
to  Instruct  the  jury  that  It  appears  from  the 
uncontradicted  evidence  that  the  death  of 
the  deceased  did  not  result,  directly  and  In- 
dependently of  all  other  causes,  from  bodily 
injuries  sustained  through  external,  violent, 
and  accidental  means,  and  therefore,  under 
the  pleadings,  their  verdict  must  be  for  the 
defendant  The  prayer  being  In  the  nature 
of  a  demurrer,  it  becomes  necessary  for  us 
to  examine  the  evidence  upon  which  It  was 
based.  The  policy,  which  is  conceded  to  be 
a  Maryland  contract  Is  dated  October  18, 
1904,  and  provides  that  the  Fidelity  ft  Cas- 
ualty Company  of  New  York  (herein  called 
the  "Company"),  in  consideration  of  the  prem- 
ium and  of  the  statements  in  the  schedule 
of  warranties  hereinafter  contained,  which 
statements  the  assured  makea  on  the  accept- 
ance of  this  policy  and  warrants  to  be 
true,  does  hereby  Insure  the  person  named 
and  described  In  said  schedule  (and  herein 
called  the  "Assured")  for  the  period  of  one 
year  from  noon,  standard  time,  of  the  day 
this  contract  is  dated  (1)  against  disability 
or  death  resulting,  directly  and  Independent- 
ly of  all  other  causes,  from  bodily  Injuries 
sustained  through  external,  violent,  and  ac- 
cidental means  (suicide,  sane,  or  Insane,  not 
included);  and  (2)  against  disability  from 
illness,  as  hereinafter  defined. 

The  undisputed  facts  are  that  the  Insured, 
David  W.  Thomas,  on  the  17th  of  December, 
1904,  while  walking  upon  W.  Saratoga  street 
in  the  city  of  Baltimore,  slipped  and  fell 
upon  the  pavement  and  Injured  his  ankle. 
There  was  snow  and  Ice  on  the  pavement  at 
the  place  of  the  accident  and  his  fall  is  al- 
leged to  be  due  to  this  condition  of  the  street 
He  returned  shortly  after  the  fall  to  the 
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Young  Men's  Republican  Club,  where  he 
had  left  a  number  of  friends  to  go  to  the 
Hotel  Rennert,  and  complained  of  suffering 
considerable  pain  In  his  right  leg.  Dr.  Cham- 
bers subsequently  diagnosed  the  Injury  as  a 
fracture  of  the  fibula,  the  small  outer  bone  of 
the  ankle.  He  died  on  January  SI,  1905.  The 
insured  was  a  man  of  64  years  of  age,  and 
at  the  time  of  his  death  the  fracture  of  the 
ankle  had  completely  healed.  Dr.  Chambers, 
who  treated  him  continuously  from  the  date 
of  the  accident,  December  17,  1904,  until 
his  death,  on  January  31,  1905,  In  the  proofs 
of  loss  submitted  to  the  appellee,  gave  as  the 
cause  of  death:  "The  primary  cause  due 
to  the  injury  and  consequent  shock,  due  to 
the  fall;  contributory,  encephalo  meningi- 
tis; immediate  cause,  lung  congestion."  He 
testified  that  encephalo  meningitis  was  a 
disease.  It  is  an  old  form  or  some  form  of 
change  In  the  meninges  that  covers  the  brain ; 
changes  going  on  in  the  brain  surface.  It 
Is  an  affection  of  the  brain  covering.  It 
means  a  degeneration.  In  answer  to  the  fol- 
lowing questions,  he  said:  "Q.  Doctor,  you 
don't  mean  to  say  all  men  of  64  have  en- 
cephalo meningitis?  A.  I  don't  mean  all 
men  under  or  over  64  that  die,  die  from  en- 
cephalo meningitis.  That  is  one  of  the  things 
you  can  die  from,  and,  in  my  Judgment,  that 
Is  one  of  the  things  he  did  die  from.  Q. 
Isn't  that  the  principal  one?  A  That  was 
the  most  aggravating  factor.  The  final  con- 
gestion of  his  lung  was  the  Immediate  cause. 
Q.  Did  you  think  the  encephalo  meningitis 
was  the  primary  cause?  A.  I  think  that  was 
a  contributing  cause.  Q.  When  you  filled  out 
the  certificate  to  the  health  department  you 
gave  encephalo  meningitis  as  the  cause  of 
death?  A.  Yes.  Q.  That  is  a  disease,  Is 
It  not?  A  Yes."  The  proof  further  shows 
that  at  the  time  of  the  accident  the  insured 
was  suffering  from  a  disease  called  "arterlo 
sclerosis,"  which  Is  a  diseased  condition  of 
the  arteries.  Dr.  Chambers  testified  he  bad 
more  or  less  marked  arterlo  sclerosis.  He 
also  testified:  "Q.  Doctor,  an  Injury  to  the 
ankle  of  the  kind  that  Col.  Thomas  had 
couldn't,  of  course,  have  produced  arterlo 
sclerosis  In  a  man  who  didn't  have  It,  could 
It?  A  Oh,  no.  It  would  only  be  a  dangerous 
factor  In  a  man  suffering  under  those  con- 
ditions. Q.  Then  Doctor,  wouldn't  you  say 
arterlo  sclerosis  was  one  of  the  contribut- 
ing causes  that  brought  about  his  death? 
A.  I  think  If  his  arteries  had  been  perfectly 
good,  it  would  have  been  a  trifling  Injury, 
but,  as  It  was,  It  was  a  very  strongly  con- 
tributing factor  to  his  death.  Q.  Then  are 
you  still  of  the  opinion,  as  expressed  by  you 
In  the  proofs  of  death,  that  the  accident  was 
the  primary  cause  of  Col.  Thomas'  death? 
A.  What  I  meant  to  state  by  that  Is  this: 
The  probabilities  are,  all  the  probabilities 
are,  that  If  he  had  not  received  this  accident 
he  would  not  have  succumbed  to  those  con- 
ditions to  which  he  did  in  so  short  a  time; 
that  it  precipitated  those  changes  and  con- 


ditions, which  frequently  occur  In  a  man  hav- 
ing arterlo  sclerosis.  All  those  conditions  can 
be  precipitated  by  an  accident" 

Now,  upon  the  evidence  disclosed  by  the 
record  In  this  case  it  cannot  be  held  that  the 
death  of  the  insured  was  caused  by  the  in- 
jury, Independently  of  all  other  causes.  On 
the  contrary,  It  appears  from  this  uncontra- 
dicted evidence  of  Dr.  Chambers,  the  physi- 
cian who  attended  him  from  the  date  of  the 
accident  until  bis  death,  that  the  fracture  of 
the  ankle  bad  entirely  healed,  and  that  it 
could  not  have  caused  the  arterlo  sclerosis 
which  existed  at  the  date  of  the  accident; 
that  encephalo  meningitis  was  one  of  the 
things  "he  died  from"  and  the  accident  would 
have  been  a  trifling  Injury  if  his  arteries  bad 
been  In  a  healthy  condition.  The  language 
of  the  policy  is  clear  and  plain,  and  death 
must  result,  "directly  and  independently  of 
all  other  causes,  from  bodily  Injuries  sustain- 
ed through  external,  violent,  and  accidental 
means."  In  Dulany  v.  Fidelity  &  Casualty 
Co.,  105  Md.  — ,  66  Atl.  614,  we  Bald,  under 
the  repeated  decisions  of  this  court,  the  pol- 
icy must,  like  other  contracts,  be  construed 
according  to  the  sense  and  meaning  of  the 
language  In  which  the  parties  have  seen  fit 
to  express  themselves,  and  they  must  abide 
by  that  language,  even  though  Its  selection 
turn  out  to  have  been  unwise  or  unfortunate. 
A  party  seeking  to  secure  Insurance  against 
a  certain  contingency  must  pay  due  regard  to 
the  contents  of  the  policy  offered  him,  and 
select  one  which  plainly  provides  for  the  risk 
which  be  seeks  to  cover.  While  the  expres- 
sion, "Independently  of  all  other  causes," 
used  In  the  policy  in  the  case  at  bar,  has  not 
been  construed  in  any  of  the  decisions  of  this 
court,  the  weight  of  authority  In  other  juris- 
dictions Is  decidedly  against  the  construction 
urged  by  the  appellant  here.  In  National 
Masonic  Accident  Association  v.  Shryock,  73 
Fed.  774,  20  C.  O.  A  3,  the  court  said:  "If  the 
appellee  suffered  such  an  accident  (a  fall  on 
the  street),  and  his  death  was  caused  by  that 
alone,  the  association  agreed  by  the  certificate 
to  the  promised  Indemnity.  But  If  he  was 
affected  with  a  disease  or  bodily  Infirmity 
which  caused  his  death,  the  association  was 
not  liable  under  this  certificate,  whether  he 
also  suffered  an  accident  or  not  If  he  sus- 
tained an  accident  but  at  the  time  it  oc- 
curred he  was  suffering  from  a  pre-existing 
i  disease  or  bodily  Infirmity,  and  If  the  acci- 
dent would  not  have  caused  his  death  if  he 
had  not  been  affected  with  the  disease  or 
Infirmity,  but  he  died  because  the  accident 
aggravated  the  effects  of  the  disease,  or  the 
disease  aggravated  the  effect  of  the  accident; 
the  death  in  such  a  case  would  not  be  the  re- 
sult of  the  accident  alone,  but  it  would  be 
caused  partly  by  the  disease  and  partly  by 
the  accident  and  the  contract  exempted  the 
association  from  liability  therefor."  In  the 
case  of  Maryland  Casualty  Co.  r.  Olass,  67 
S.  W:  10G2,  29  Tex.  Civ.  App.  159,  where  the 
policy  contained  the  expression  "Independent 
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of  all  other  causes,"  the  court  said:  "The 
burden  of  establishing  the  fact  that  the  death 
of  M.  E.  Glass  resulted,  Independent  of  all 
other  causes,  from  chloroform  administered 
to  him,  is  on  the  plaintiff.  In  other  words, 
she  must  prove  that  the  anaesthetic  was 
proximately  the  sole  cause  of  his  death.  If 
his  death  was  caused  by  It  alone,  the  appel- 
lant, by  Ihe  policy,  is  liable  to  the  appellee  in 
the  principal  sum  therein  specified.  But  If 
he  was  afflicted  with  the  disease  which 
caused  or  directly  contributed  to  his  death, 
the  company  would  not  be  liable,  though 
chloroform  might  have  been  a  cause  concur- 
ring with  his  affliction  in  producing  death. 
If  he  was  suffering  from  appendicitis,  as  is 
shown  by  the  indisputable  evidence,  and  If 
the  anaesthetic  would  not  have  caused  his 
death  had  it  not  been  for  such  affliction,  but 
he  died  because  the  chloroform  aggravated 
the  effects  of  the  disease,  or  appendicitis  ag- 
gravated the  effect  of  the  drug,  the  company 
would  not  be  liable  under  its  contract  For 
In  either  event  appendicitis  and  chloroform 
would  be  concurring  and  Inseparable  agents 
proximately  contributing  to  his  death,  and  it 
could  not  have  been  the  result  of  an  injury 
from  anaesthetic,  Independent  of  all  other 
causes."  And  to  the  like  effect  are  the  cases 
of  United  States  Mut  Accident  Ins.  Co.  v. 
Barry,  131  U.  S.  100,  9  Sup.  Ct  755,  33  L. 
Ed.  80,  and  Commercial  Travelers'  Associa- 
tion v.  Fulton,  79  Fed  423,  24  O.  a  A.  654, 
and  other  cases  there  cited. 

We  have  examined  with  some  care  the  very 
able  and  carefully  prepared  brief  submitted 
on  the  part  of  the  appellant,  and  the  cases 
relied  upon  and  cited  therein.  They  are 
clearly  distinguishable  from  the  case  now  be- 
fore us,  because  they  rest  upon  dissimilar 
facts.  In  the  case  at  bar,  the  Injury  which 
the  Insured  sustained  from  the  fall  complete- 
ly healed  before  his  death,  and  according  to 
the  uncontradicted  evidence  of  Dr.  Chambers 
would  have  been  a  trifling  Injury,  and  could 
not  have  caused  either  arterlo  sclerosis  or 
encephalo  meningitis,  which  were  the  causes 
of  his  death.  On  the  state  of  facts  disclosed 
by  the  record,  we  are  of  the  opinion  that  the 
court  below  was  entirely  right  in  withdraw- 
ing this  case  from  the  jury  and  in  granting 
the  defendant's  second  prayer,  to  the  effect 
that  the  death  of  the  Insured  did  not  result, 
directly  and  independently  of  all  other  causes, 
from  bodily  Injuries  sustained  through  exter- 
nal, violent,  and  accidental  means. 

We  have  examined  the  eight  bills  of  excep- 
tions relating  to  the  rulings  on  the  evidence, 
and  find  no  error  therein.  The  first,  second, 
and  fourth  bills  of  exceptions  relate  to  ques- 
tions asked  and  answered  by  Dr.  Chambers  on 
cross-examination.  The  rule  that  a  hypo- 
thetical question  to  an  expert  witness  must  be 
based  upon  facts  proved  in  the  case  does  not 
apply  to  cross-examination.  Mr.  Jones,  in  his 
work  on  Evidence,  says:  "Although  we  have 
seen  that  on  direct  examination  the  hypo- 
thetical questions  must  be  based  on  facts 


proved,  or  which  the  evidence  tends  to  prove, 
no  such  limit  Is  imposed  upon  the  cross-ex- 
amination. For  the  purpose  of  testing  the 
accuracy  or  credibility  of  the  expert,  or  the 
value  of  his  opinions,  he  may  be  Interrogated 
as  to  pertinent  hypothetical  cases  concerning  ' 
which  no  evidence  has  been  given."  The  ex- 
tent to  which  the  examination  may  go  In  re- 
spect to  such  collateral  matters  rests  in  the 
sound  discretion  of  the  court,  and  the  exer- 
cise of  such  discretion  will  not  be  reviewed 
on  appeal,  unless  abused.  Wlgmore  on  Evi- 
dence, S  684.  The  second  and  fourth  excep- 
tions are  practically  the  some  as  the  first, 
and  the  questions  asked  were  properly  admis- 
sible on  cross-examination.  The  third  excep- 
tion relates  to  the  refusal  of  the  court  to  al- 
low Dr.  Chambers  to  answer  a  long  hypo- 
thetical question  on  redirect  examinations, 
based  upon  assumed  facts,  of  an  autopsy  on 
the  body  of  the  insured  There  was  no  evi- 
dence as  to  the  facts  disclosed  at  the  autopsy, 
and  the  question  would  have  been  clearly  In- 
admissible upon  examination  in  chief,  and 
was  Improper  on  redirect  examination.  Safe 
Deposit  Co.  v.  Berry,  93  Md  668,  49  Atl.  401 ; 
Electric  Light  Co.  v.  Lusby,  100  Mi  634,  80 
Atl.  248.  The  fifth,  sixth,  seventh,  and  eighth 
bills  of  exception  relate  to  the  question  of 
the  alleged  breach  of  warranty,  and  in  the 
view  we  have  taken  of  the  case  It  is  not 
necessary  to  consider  them.  The  rulings  of 
the  court  In  refusing  to  allow  the  questions 
to  be  asked,  embraced  In  these  exceptions, 
could  not  have  Injured  the  plaintiff. 

Finding  no  error  In  the  rulings  of  the  court, 
the  judgment,  for  the  reasons  assigned,  will 
be-  affirmed. 

Judgment  affirmed  with  costs. 

(IOC  Md.  881) 

MATOR,  ETC.,  OF  BALTIMORE  et  al  v. 
MINISTER  AND  TRUSTEES  OF  STARR 
METHODIST  PROTESTANT  CHURCH. 

(Court  of  Appeals  of  Maryland.    Jane  26,  1907.) 

1.  Taxation— Equality— Exemptions. 

Acts  1904,  p.  474,  c.  263,  exempting  from 
taxation  the  revenue  producing  property  of  a 
church,  while  similar  property  of  other  churches 
is  taxable,  is  in  conflict  with  Declaration  of 
Rights,  art.  15,  requiring  every  person  to  con- 
tribute his  proportion  of  public  taxes  for  the 
support  of  the  government  according  to  his  ac- 
tual worth  in  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  |{  310,  811.] 

2.  Statutes— Special  Statutes— Validity. 

Acts  1904,  p.  474,  c.  263,  exempting  from 
taxation  the  revenue  producing  property  of  a 
church,  is,  in  view  of  Code  Pub.  Gen.  Laws 
1904.  art.  81,  8  4,  exempting  from  taxation 
buildings  used  exclusively  for  public  worship 
and  parsonages  and  the  ground  appurtenant  to 
such  buildings,  a  special  law,  and  is  in  conflict 
with  Const,  art  8.  {  33,  prohibiting  the  passage 
of  a  special  law  for  any  case  for  which  provi- 
sion has  been  made  by  a  general  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  8  106.] 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City ;  Pere  L.  WIckes,  Judge. 
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Suit  by  the  minister  and  trustees  of  the 
Starr  Methodist  Protestant  Church  against 
the  mayor  and  city  council  of  Baltimore  and 
others.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.  Reversed,  and  bill  dis- 
missed. 

Argued  before  BRISCOE,  BOYD,  PEAROE, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Albert  C.  Ritchie,  for  appellants.  Alonzo 
I*  Miles,  for  appellees. 

ROOERS,  J.  This  Is  an  appeal  from  a  de- 
cree passed  by  the  circuit  court  No.  2  of  Bal- 
timore City  enjoining  Henry  Williams,  city 
collector,  from  selling  for  the  purpose  of  state 
and  municipal  taxes  certain  wharf  property 
In  Baltimore  City,  the  income,  rents,  and 
profits  of  which  belong  to  the  appellee,  and 
further  enjoining  the  mayor  and  city  coun- 
cil of  Baltimore  and  the  appeal  tax  court 
from  assessing  said  wharf  property  for  the 
purpose  of  municipal  taxation. 

The  appellee  is  an  incorporated  religious 
body  and  a  branch  of  the  "Trustees  of  the 
Maryland  Annual  Conference  of  the  Meth- 
odist Protestant  Church,"  incorporated  by 
the  acts  of  the  General  Assembly  of  Mary- 
land of  1890,  p.  182,  c.  181.  A  certain  Wesley 
Starr,  late  of  Baltimore  City,  deceased,  by 
the  last  will  and  testament,  gave  and  devised 
"unto  'the  minister  and  trustees  of  the  Starr 
Methodist  Protestant  Church'  in  Baltimore 
City,  as  a  kind  of  endowment,  the  rents, 
profits  and  yearly  Income  of  the  wharf  oppo- 
site the  lot  on  Light  street  In  said  city,  pur- 
chased from  J.  H.  B.  Latrobe,  trustee  and 
others,  January  1,  1842,  and  at  the  death 
or  marriage  of  my  daughter-in-law,  Mrs. 
Laura  Starr,  whichever  shall  first  occur,  the 
yearly  rent  of  two  hundred  and  forty  dol- 
lars reserved  In  the  said  lease  from  me  to 
them  of  May  last,  to  be  held  and  enjoyed 
by  said  church  for  and  during  all  time  as 
may  elapse,  before  the  corporate  authorities, 
official  members  or  membership  of  said  church 
shall  admit  any  musical  instrument  as  dis- 
tinguished from  the  human  voice,  into  the 
Sabbath  school  singing,  choir  or  choir  re- 
hearsals or  singing  schools  of  said  church, 
held  either  on  the  church  premises  or  else- 
where, or  shall  attempt  (I  trust  they  never 
will)  to  raise  money  by  the  holding,  now  some- 
what fashionable,  either  In  the  church  or  Sab- 
bath school  room  or  elsewhere,  of  any  fair, 
festival  or  concert  of  instrumental  music,  or 
by  the  delivery  of  any  Irreligious  or  political 
lecture  or  the  still  more  demoralizing  and  sin- 
ful mode,  should  the  churches  ever  so  far 
degenerate  as  to  adopt  it,  of  balls,  parties, 
lotteries,  theatrical  performances,  raffles  or 
the  voting  for  distinguished  individuals; 
when,  and  upon  the  happening  of  any  of  these 
contingencies,  the  said  wharf  property  and 
ground  rents  shall  fall  into  the  residuum  of 
my,  estate  and  be  subject  to  the  disposal  here- 
inafter made  thereof;  and  I  give  and  re- 
lease unto  said  church  all  ground  rent  in 


arrear  under  my  lease  to  them  and  the  ac- 
cruing rent  computed  to  the  day  of  my  de- 
cease."   The  church  has  collected  the  rents 
from  said  wharf  property  since  Mr.  Starr's 
death,  and  paid  the  taxes  on  said  property 
until  the  year  1904,  when  the  Legislature, 
by.  chapter  263,  p.  474,  of  the  Acts  of  1904, 
passed  an  act,  exempting  Bald  wharf  prop- 
erty from  taxation,  as  follows: 
"An  act  to  exempt  from  taxation  certain 
wharf  property   on   Light  street,    in  the 
city  of  Baltimore,  belonging  to  the  minis- 
ter and  trustees  of  the  Starr  Methodist 
Protestant  Church,  In  Baltimore  City. 

"Whereas,  Wesley  Starr,  late  of  Baltimore 
City,  deceased,  by  his  last  will  and  testa- 
ment, dated  the  twentieth  day  of  February, 
in  the  year  1866,  devised  and  bequeathed  unto 
the  minister  and  trustees  of  Starr  Methodist 
Protestant  Church  in  Baltimore  City,  the 
rents,  profits  and  yearly  income  of  certain 
wharf  property  on  Light  street,  in  Baltimore 
City,  hereinafter  referred  to;   and 

"Whereas,  the  restrictions  and  conditions 
thrown  around  said  devise  and  bequest  are 
such  as  that  the  said  minister  and  trustees  of 
Starr  Methodist  Protestant  Church  are  de- 
prived of  the  full  enjoyment  thereof,  with- 
out seriously  affecting  their  proper  mode  of 
worship ;    and 

"Whereas,  it  will  be  a  great  relief  and 
benefit  to  said  religious  body  to  exempt  said 
wharf  property  from  taxation. 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  Maryland,  that  the  wharf  prop- 
erty on  Light  street,  in  the  city  of  Baltimore, 
opposite  the  lot  on  said  Light  street,  con- 
veyed to  Wesley  Starr  by  John  H.  B.  Latrobe 
and  others,  trustees,  by  deed  of  January  1st 
1842,  and  recorded  among  the  land  records  of 
Baltimore  Cityv  in  Liber  T.  K.  No.  315.  page 
316,  and  by  said  Wesley  Starr  devised  and  be- 
queathed unto  the  minister  and  trustees  of 
Starr  Methodist  Protestant  Church,  of  the  city 
of  Baltimore,  said  wharf  property  fronting 
thirty-one  feet  and  one  inch  on  Light  street, 
beginning  at.  the  intersection  of  Pratt  and 
Light  streets,  shall  be,  and  the  same  is 
hereby  forever  exempted  from  municipal  tax- 
ation so  long  as  the  said  property,  or  the  In- 
come therefrom,  shall  be  owned  and  en- 
Joyed  by  the  said  minister  and  trustees  of 
Starr  Methodist  Protestant  Church,  and  that 
all  taxes  in  arrear  upon  said  property  are 
hereby  released  and  remitted. 

"Sec.  2.  And  be  It  enacted,  that  this  act 
shall  take  effect  from  the  date  of  its  passage. 

"Approved  April  12,  1904."  ...... 

Notwithstanding  the  passage  of  the  act  of 
1904,  exempting  said  wharf  property  from 
taxation,  the  appeal  tax  court  of  Baltimore 
City  retained  the  property  on  Its  assessment 
books,  and  the  city  collector  on  November 
19,  1906,  advertised  said  property  for  sale 
for  nonpayment  of  taxes.  The  minister  and 
trustees  of  Starr  Methodist  Protestant  Church 
filed  its  bill  of  complaint  In  the  circuit  court 
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No.  2  of  Baltimore  City,  setting  forth  the 
provisions  of  chapter  263,  p.  474,  of  the  Acts 
of  1904,  and  prayed  that  the  appellant  Henry 
Williams,  city  collector,  be  enjoined  from 
selling  the  aforesaid  wharf  property,  and 
that  the  Judges  of  the  appeal  tax  court  be 
required  to  strike  from  the  tax  books  of 
the  city  of  Baltimore  the  said  property,  in 
so  far  as  the  same  is  assessed  to  the  appellee. 
The  court  ordered  the  preliminary  injunction 
to  be  issued  as  prayed,  with  leave  to  ap- 
pellants to  move  for  Its  dissolution.  After 
motion  to  dismiss  and  hearing,  the  pre- 
liminary injunction  was  made  permanent, 
by  final,  order  of  the  court,  and  from  that 
order  this  appeal   Is  taken. 

It  is  apparent  that  the  constitutionality 
vel  non  of  Acts  1904,  p.  474,  c.  203,  lies  at 
the  root  of  this  contention,  and,  as  the  de- 
termination of  that  question  will  settle  the 
entire  matter,  we  will  confine  this  discussion 
to  that  point,  because,  If  null  and  void,  it 
confers  no  exemption  upon  the  property  In 
question  from  assessment  and  taxation  for 
municipal  purposes.  In  support  of  the  ap- 
pellant's position,  reference  is  made  to  Dec- 
laration of  Rights,  art  15,  which  provides 
that:  "Every  person  In  the  state,  or  person 
holding  property  therein,  ought  to  contrib- 
ute his  proportion  of  public  taxes  for  the 
support  of  the  government,  according  to 
his  actual  worth  in  real  or  personal  proper- 
ty; yet  fines,  duties  or  taxes  may  properly 
and  justly  be  imposed,  or  laid,  with  a  politi- 
cal view  for  the  good  government  and  bene- 
fit of  the  community."  This  provision  has, 
with  a  slight  but  not  material  change  of 
phraseology,  been  a  part  of  the  organic  law 
of  Maryland  for  considerably  more  than  a 
century.  Its  predominant  object  Is  to  pro- 
vide by  a  fixed  enactment  equality  In  taxa- 
tion, and  to  prevent,  as  far  as  possible,  the 
burden  of  supporting  the  government  from 
falling  upon  some  individuals,  to  the  exclu- 
sion or  exemption  of  others.  It  prohibits 
unjust  discriminations,  and  whilst  it  remains 
In  force  the  landowner,  be  his  possessions 
large  or  small,  will  have  an  absolute  and  com- 
plete guaranty  that  public  taxes  cannot  be 
Imposed  upon  him  while  others  who  are 
equally  responsible  in  the  law  may  have 
themselves  relieved  of  this  burden  by  the 
partiality  of  legislative  enactment,  without 
subserving  any  public  policy.  Its  theory  Is 
that  the  distribution  of  the  burden  over  every 
class  of  property  alike  will  lessen  the  pro- 
portion of  each  Individual's  contribution, 
whereby  oppressive  exactions  from  the  own- 
ers of  any  particular  class  of  property  will 
be  Impossible.  This  has  been  the  uniform 
and  consistent  principle  always  followed  in 
Maryland,  eminently  just  In  itself  as  a  sound 
and  long-accepted  axiom  of  political  economy. 
It  has  been  incorporated  In  her  organic  law 
since  November  3,  1776.  It  has  been  upheld 
by  her  courts  and  steadily  and  tenaciously 
adhered  to  by  her  conservative  people.  The 
act  of  1904,  not  only  under  the  construction 


placed  upon  It  by  the  appellee,  but  palpably 
by  reason  of  its  exemption,  attempts  to  over- 
throw this  salutary  principle  and  to  disre- 
gard article  15  of  the  Declaration  of  Rights, 
and  to  substitute  a  novel  and  experimental 
scheme,  which  if  suffered  to  obtain  a  foot- 
hold will  inevitably  lead  to  ruinous  con- 
sequences. If  the  Legislature  may  lawfully 
do  this  in  this  particular  instance,  why  not 
In  another,  and  another,  until  there  would 
be  an  almost  indefinite  number  of  exemp- 
tions, and  we  think  such  acts  should  be  strick- 
en down  as  null,  and  inoperative,  repugnant 
to  the  organic  law,  and  prolific  of  obvious 
abuses. 

We  are  not  to  be  understood  as  denying 
to  the  Legislature  the  power,  when  state 
policy  and  considerations  beneficial  to  the 
public  justify  it,  to  exempt,  within  reason- 
able limits,  some  species  of  property  from 
taxation.  A  long-continued  practice,  nearly 
contemporaneous  in  Its  origin  with  the  adop- 
tion of  the  Constitution  Itself,  and  many  ad- 
Judged  and  carefully  considered  cases  decided 
by  this  court,  abundantly  support  that  pow- 
er; but  a  power  to  exempt  for  reasons  and 
upon  considerations  which  are  sufficient  to 
uphold  the  exemption  is  not  a  power  to  nulli- 
fy the  Constitution  of  the  state.  It  will  not 
be  denied  at  this  late  day  that  the  Legislature 
has  the  power,  within  reasonable  limits,  to 
exempt  certain  species  or  classes  of  property 
from  taxation,  when  the  public  Interests  so 
require.  This  is  actually  done  in  the  case  of 
houses  used  exclusively  for  public  worship, 
and  the  grounds  appurtenant  thereto,  in  the 
case  of  graveyards  and  cemeteries,  and  In  the 
case  of  hospitals,  asylums,  and  benevolent 
institutions.  Code  1904,  art  81,  i  4.  The 
validity  of  provisions  of  this  kind  is  too  well 
established  to  be  now  questioned.  But  it 
will  be  perceived  in  these  cases  all  the  prop- 
erty of  the  class  indicated  Is  exempted.  The 
Legislature  does  not  exempt  some  houses  of 
public  worship  and  tax  others.  It  does  not 
exempt  some  graveyards  and  cemeteries, 
some  hospitals,  and  then  tax  other  properties 
of  exactly  the  same  kind.  It  does  not  ar- 
bitrarily say  that  this  particular  house  of 
public  worship  shall  be  exempt  but  that  one 
shall  be  taxed.  On  the  contrary,  all  property 
falling  within  any  one  of  the  classes  mention- 
ed in  section  4  is  exempt.  There  Is  therefore 
no  arbitrary  discrimination  between  different 
properties  of  the  same  kind,  but  all  are  treat- 
ed alike. 

To  apply  this  principle  to  the  case  at  bar, 
It  must  be  apparent  that  if  the  revenue  pro- 
ducing property  of  the  Starr  Church  is  ex- 
empt while  the  similar  property  of  all  other 
churches  Is  taxable,  the  result  will  be  Inequal- 
ity, Instead  of  equality,  In  taxation,  and  the 
burden  of  supporting  the  government  will 
fall  upon  such  other  churches,  to  the  exclu- 
sion and  exemption  of  the  Starr  Church. 
The  burden  of  taxation  will  not  be  distrib- 
uted over  every  class  of  property  alike;  but 
on  the  contrary,  one  piece  of  a  particular 
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class  of  property  will  be  exempt,  while  all 
the  other  properties  of  the  same  class  will 
be  taxable.  When  state  policy  and  consid- 
erations beneficial  to  the  public  Justify  it, 
exemptions  within  reasonable  limits  may  be 
made:  (1)  When  public  policy  Justifies  it 
(2)  The  exemption  must  be  within  reasonable 
limits.  (3)  The  property  which  may  be  ex- 
empted is  same  species  of  property.  When 
these  elements  exist,  then  the  wisdom  of  the 
exemption  is  for  the  Legislature,  and  not 
for  the  courts.  Will  the  case  before  us  bear 
this  test? 

(1)  Does  public  policy  Justify  the  exemp- 
tion? On  the  contrary,  It  is  confined  solely 
for  the  relief  and  benefit  of  the  appellee. 

(2)  The  exemption  is  not  within  reason- 
able limits,  because  It  Is  absolutely  arbitrary. 

(3)  The  exemption  does  not  apply  to  a 
species  or  class  of  property,  but  to  one  piece 
of  property  only,  leaving  all  other  property 
of  the  same  class  or  species  subject  to  taxa- 
tion ;  and  for  no  other  reason  except  the  pure- 
ly arbitrary  one  of  a  benefit  or  personal  favor 
to  the  appellee  and  no  one  else.  Wells  v. 
Hyattsvllle,  77  Md,  125,  26  Atl.  857,  20  L.  R. 
A.  88.  And  unless  the  discrimination  be 
arbitrary  then  the  wisdom  of  the  exemp- 
tion Is  within  the  discretion  of  the  Legis- 
lature, and  is  not  subject  to  control  by  the 
courts.  Simpson  v.  Hopkins,  82  Md.  489,  33 
Atl.  714.  This  can  only  mean  that,  if  the 
discrimination  is  arbitrary,  then  it  is  subject 
to  control  by  the  courts.  Bo  that  where  the 
revenue  producing  property  of  all  other 
churches  continues  taxable,  and  the  revenue 
producing  of  this  church  Is  made  exempt, 
such  exemption  can  be  nothing  else  than  an 
arbitrary  discrimination  between  the  proper- 
ty of  the  appellee  and  all  other  property 
of  the  same  species  or  kind  held  by  similar 
corporations,  and  such  an  arbitrary  exemp- 
tion must  be  void  under  article  15  of  the 
Declaration  of  Rights.  Not  only  is  It  unlaw- 
ful for  the  Legislature  to  exempt  one  man's 
property  and  tax  another  of  exactly  the  same 
kind,  but  the  Legislature  may  not  impose  a 
tax  upon  the  property  of  one  person  at  one 
rate,  and  upon  the  property  of  another  at  a 
different  rate.  A  fortiori,  the  Legislature 
should  not  tax  the  revenue  producing  prop- 
erty of  all  churches  except  one,  and  for  this 
prescribe,  not  a  different  rate,  but  no  rate 
at  all;  In  other  words,  exemption.  State  v. 
P.  W.  &  B.  R.  R.  Co.,  45  Md.  361,  24  Am. 
Rep.  511.  So  this  court  has  said,  in  Wilklns 
Go.  v.  Baltimore  City,  103  Md.  293,  63  Atl. 
562.  The  state  has  full  power  to  exempt 
any  class  of  property  as  it  may  deem  best 
according  to  its  views  of  public  policy.  It 
cannot  be  now  questioned  that  a  state  may 
classify  property  in  ail  proper  and  reason- 
able ways,  provided  the  discriminations  are 
based  upon  some  sound  reasons  of  public 
policy,  and. are  not  arbitrary  or  hostile.  Jus- 
tice Field  said,  In  Santa  Clara  v.  Southern 
Pacific  Railroad  Co.  (C.  a)  18  Fed.  385,  re- 
ferring to  the  guaranty  of  equal  protection: 


"It  Implies  not  only  that  the  means  which 
the  laws  afford  for  such  security  shall  be 
equally  accessible  to  him,  but  that  no  one 
shall  be  subject  to  any  greater  burdens  or 
charges  than  such  as  are  imposed  upon  all 
others  under  like  circumstances.  *  *  • 
Equal  protection  is  the  same  protection  under 
the  same  circumstances;  all  are  to  stand 
alike  in  like  Intrinsic  conditions."  Again,  In 
Railway  v.  Ellis,  165  U.  S.  153,  17  Sup.  Ct 
261,  41  L.  Ed.  666,  Justice  Brewer  says:  "In 
all  cases  It  must  appear,  not  only  that  a 
classification  has  been  made,  but  also  that 
It  is  one  based  upon  reasonable  ground— some 
difference  which  bears  a  just  and  proper 
relation  to  the  attempted  classification — and 
Is  not  a  mere  arbitrary  selection." 

In-  the  case  we  are  considering,  no  classifi- 
cation has  been  made  at  all,  so  that  the  law 
lacks  the  very  first  element  which  it  must 
have  to  gratify  the  fourteenth  amendment  of 
the  Constitution.  It  Is  simply  an  arbitrary 
selection  of  the  property  of  the  appellee,  and 
the  conferring  of  a  favor  upon  it,  which  la 
denied  all  other  owners  of  similar  property. 
If  this  can  be  done  In  one  case,  it  can  be  done 
In  another,  and  It  would  then  be  in  the 
power  of  the  Legislature  to  willfully  dis- 
criminate between  its  citizens,  taxing  some  on 
account  of  their  property,  and  at  the  same 
time  exempting  others  similarly  situated,  and 
all  while  acting  under  no  reasonable,  just,  or 
proper  rule  whatever,  but  solely  at  the  dicta- 
tion of  its  own  caprice.  Even  an  unreason- 
able classification  of  property  is  prohibited  by 
the  fourteenth  amendment  All  the  more 
must  a  perfectly  unreasonable  discrimination 
between  properties  In  the  same  class  be  pro- 
hibited by  the  same  amendment  Again,  we 
think  this  act  Is  invalid  because  in  conflict 
with  article  3,  I  33,  of  the  Constitution  of 
Maryland,  which  provides  that  "the  General 
Assembly  shall  pass  no  special  law  for  any 
case  for  which  provision  has  been  made  by  an 
existing  general  law."  Section  4,  art.  81,  of 
the  Code,  title  "Exemptions,"  specifies  sev- 
eral different  classes  of  property  which  shall 
be  exempt  from  taxation,  viz.:  "To  houses  or 
buildings  used  exclusively  for  public  wor- 
ship, nor  to  the  furniture  contained  therein, 
nor  to  the  parsonage  connected  therewith, 
nor  to  the  ground  appurtenant  to  such  houses, 
nor  to  buildings  so  exclusively  used  for  public 
worship  or.  as  parsonages  which  are  necessary 
for  the  respective  uses  thereof."  All  proper- 
ty of  the  kind  thus  described  is  exempt  from 
taxation,  flere,  then,  is  a  general  law  de- 
claring In  what  cases  the  property  of  re- 
ligious bodies  shall  be  exempt  and  specifying 
in  detail  just  what  kinds  of  such  property 
shall  enjoy  exemption ;  but  Acts  1904,  p.  474, 
c.  263,  is  a  special  law  providing  exemption 
for  the  property  of  a  religious  body.  When 
the  cases  In  which  the  property  of  religious 
bodies  shall  have  exemption  are  already  cov- 
ered by  a  general  law,  it  is  a  special  law  for 
a  case  for  which  provision  has  been  made  by 
an  existing  general  law,  and  as  such  Is  void 
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because  In  contravention  of  article  3,  I  83, 
of  the  Constitution. 

We  think,  In  the  present  case,  that  this  Is  a 
special  law  exempting  the  wharf  property  of 
the  appellee  from  municipal  taxation,  and 
is  void,  because  it  relates  to  the  exemption 
from  taxation  of  the  property  of  a  religious 
body,  and  this  is  a  subject  for  which  pro- 
vision has  already  been  made  by  an  exist- 
ing general  law,  namely,  article  81,  section 
4,  of  the  Code.  The  special  laws  contemplat- 
ed by  the  Constitution  are  those  that  provide 
for  Individual  cases.  The  object  of  the  pro- 
vision of  the  Constitution  relied  on  was  to 
prevent  the  abuses  that  occurred  In  the  great 
multiplicity  of  legislation  for  particular  and 
Individual  cases,  and  not  to  prevent .  legisla- 
tion to  meet  the  wants  of  communities  less 
extensive  In  their  territorial  limits  than  the 
stats.  State  v.  County  Com'rs  of  Baltimore 
County,  29  Md.  620;  Baltimore  City  v.  Al- 
legany Co.,  99  Md.  12,  57  Atl.  682. 

For  the  reasons  assigned  above,  the  decree 
of  the  circuit  court  No.  2  of  Baltimore  City, 
passed  in  this  case,  making  the  injunction 
perpetual,  must  be  reversed,  and  the  bill  dis- 
missed, and  the  injunction  dissolved;  the  ap- 
pellees to  pay  the  costs  above  ahd  below. 


OOS  Md.  445) 

BALTIMORE,  O.  ft  A.  BY.  CO.  v.  TWILLBY. 

(Court  of  Appeals  of  Maryland.    June  26, 
1907.) 

X.  Appeal  —  Findings  Upon  Conflicting 
Evidence— Conclusiveness. 

Where  the  evidence  is  conflicting,  and  la 
properly  submitted  to  the  jury  by  instructions, 
the  finding  thereon  will  not  be  reviewed. 

2,  Falsi  Impbisonment  —  Tbial  —  Question 
vob  Jubt. 

In  an  action  against  a  railroad  for  falae 
arrest  and  imprisonment,  whether  the  person 
making  the  arrest  was  acting  in  the  exercise  of 
his  powers  as  a  special  police  officer,  or  within 
the  scope  of  his  duty  as  an  employe  of  the  rail- 
road, held,  under  the  evidence,  to  be  a  question 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Imprisonment,  f  116.] 

3.  Tbial— Reception   op   Evidence— Compe- 
tency op  Evidence. 

Evidence  was  not  incompetent  because  con- 
tradicting a  justice  of  the  peace's  docket,  where 
the  docket  had  not  been  Introduced  when  the 
evidence  was  admitted,  and  it  did  not  appear 
that  the  court  knew  of  its  existence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  |  130.] 

Appeal  from  Court  of  Common  Pleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Thomas  H.  Twllley  against  the 
Baltimore,  Chesapeake  ft  Atlantic  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  BRISCOH,  BOYD,  PHAROE, 
SCHMCOKBR,  BURKE,  and  ROGERS,  JJ. 

Edward  Duffy,  for  appellant  German  H. 
H.  Emory,  for  appellee. 

BURKE,  J.  This  is  an  action  for  assault 
false  arrest  and  imprisonment  brought  by 


Thomas  H.  Twllley  against  the  Baltimore 
Chesapeake  &  Atlantic  Railway  Company. 
The  defendant  is  a  corporation  and  a  com- 
mon carrier  of  passengers  between  the  towns 
of  Hurlock  and  Ocean  City,  in  the  state  of 
Maryland.  On  the  afternoon  of  July  21, 1905, 
the  plaintiff  was  a  passenger  on  the  cars  of 
the  defendant  company  on  his  way  from 
Ocean  City  to  his  home  in  Cambridge,  Dor- 
chester county.  The  train  stopped  at  Salis- 
bury, in  Wicomico  county.  The  plaintiff 
alighted  from  the  train,  and  while  upon  the 
premises  of  the  defendant  and  whilst  in  the 
act  of  boarding  the  train  to  continue  his 
journey  to  his  home,  was  arrested  by  Wil- 
liam W.  White,  a  special  officer,  who  de- 
livered him  to  JoBiah  C  Kelly,  a  constable  of 
Wicomico  county,  and  was  imprisoned  in  the 
jail  of  that  county  until  the  morning  of  the . 
22d  of  July,  1905,  when  he  was  released. 
The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

The  declaration  contains  three  counts.  The 
first  charges  that  the  defendant  on  or  about 
the  21st  day  of  July,  1905,  at  or  near  the 
town  of  Salisbury,  in  Wicomico  county,  state 
of  Maryland,  by  its  agents,  officers,  and  em- 
ployes, while  acting  In  the  scope  of  their 
employment  recklessly,  wantonly,  and  neg- 
ligently assaulted  and  beat  the  plaintiff,  and 
arrested  the  plaintiff,  who  was  then  and  there 
a  passenger  on  the  cars  of  the  said  defendant 
corporation,  and  gave  him  into  the  custody  of 
a  constable,  and  caused  him  to  be  Imprisoned 
in  the  county  jail  of  Wicomico  county.  The 
second  count  alleges  that  at  the  time  and 
place  stated  in  the  first  count  and  while  the 
plaintiff  was  a  passenger  on  the  defendant's 
cars,  he  was  wrongfully  and  negligently  eject- 
ed from  said  cars  by  the  agents,  officers,  and 
employes  of  the  defendant  The  third  count 
avers  that  the  defendant  while  the  plaintiff 
was  a  passenger  on  its  cars,  did  knowingly, 
wrongfully,  and  negligently  permit  the  plain- 
tiff to  be  willfully  and  wrongfully  ejected 
therefrom. 

It  was  not  denied,  and,  indeed,  could  not 
well  be,  that  the  plaintiff  was  a  passenger  of 
the  defendant  corporation  at  the  time  of  the 
assault  and  arrest  set  forth  in  the  declara- 
tion. The  relation  of  passenger  and  carrier 
being  shown  to  have  existed  at  that  time,  the 
rules  of  law  by  which  the  responsibility  of 
the  defendant  for  the  acts  complained  of  Is 
to  be  determined  have  been  definitely  and 
clearly  stated  In  a  number  of  decisions  in  this 
court  among  which  are  the  cases  of  Balti- 
more &  Ohio  Railroad  Company  v.  Cain,  81 
Md.  87,  81  Ati.  801,  28  L.  R  A.  688,  and 
Tolchester  Company  v.  Scharnagle,  105  Md. 
— ,  65  Ati.  916.  If  there  be  found  in  the  rec- 
ord evidence  legally  sufficient  to  show  that 
William  W.  White  assaulted  and  arrested 
the  plaintiff,  and  that  he  was  at  that  time  an 
employe  of  the  defendant  and  was  acting 
within  the  scope  of  his  duty  as  such  employe, 
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the  court  committed  no  error  in  submitting 
the  case  to  the  jury  under  the  instructions 
granted.  Upon  that  assumption,  those  in- 
structions clearly  and  correctly  submitted 
the  whole  case  fairly  to  the  Jury.  There  was 
no  objection  to  the  legal  propositions  asserted 
In  the  plaintiff's  prayers,  but  it  was  contend- 
ed that  his  first  and  second  prayers  should 
not  have  been  granted  for  the  reasons  stated 
in  the  special  exceptions  filed  thereto  by  the 
defendant,  viz. :  That  there  was  no  evidence 
that  White  was  at  the  time  of  the  arrest  an 
employe  of  the  defendant  company,  and  that 
he  was  acting  as  an  employe  of  the  defendant 
company  within  the  scope  of  his  authority. 
Before  considering  the  evidence  bearing  upon 
these  questions,  which  are  the  most  Important 
ones  presented  on  the  record,  we  will  examine 
briefly  some  of  the  other  more  material  por- 
tions of  the  testimony.  The  plaintiff  testified 
that  at  the  time  of  the  injuries  complained  of 
he  resided  at  Cambridge,  Md. ;  that  on  July 
21,  1905,  he  purchased  a  ticket  from  Cam- 
bridge to  Ocean  City  and  return,  good  for  one 
day;  that  he  left  Ocean  City  on  his  return 
home  about  5  o'clock  in  the  afternoon  of  that 
day;  that  his  wife  was  with  him,  and  he  had 
remained  with  her  the  greater  part  of  the 
day;  that  on  his  return  trip  there  was  a  man 
on  the  train  who  was  acting  in  a  disorderly 
manner;  that  he  called  the  attention  of  Mr. 
White,  the  police  officer  on  the  train,  to  the 
man's  misbehavior;  that  White,  at  the  re- 
quest of  a  lady  passenger,  arrested  the  man, 
and  removed  him  to  the  rear  part  of  the  car; 
that  witness  asked  the  officer  what  he  was 
going  to  do  with  the  man,  whose  name  was 
Manning,  and  White  said  that  there  would  be 
officers  at  Salisbury  to  meet  him;  that  be 
asked  White  if  Manning  could  not  be  taken  to 
Cambridge,  as  he  and  the  other  witnesses 
were  strangers  at  Salisbury;  that  White  tola 
him  that  he  might  see  the  officers  at  Salisbury, 
and  see  what  they  would  say  about  it ;  that 
when  the  train  arrived  at  Salisbury  White 
took  Manning  off,  and  witness  and  several 
others  got  off ;  that  when  witness  got  on  the 
platform  he  asked  the  officer  if  he  would  al- 
low Manning  to  be  carried  to  Cambridge ;  and 
that  White,  who  was  the  police  officer  on  the 
train,  and  the  one  who  had  arrested  Manning, 
told  witness  it  was  no  concern  of  his,  and  to 
get  back  on  the  train.  He  then  testified  that 
he  started  back,  and  had  reached  the  second 
step  of  the  car,  when  he  was  pulled  off  by 
White,  who  took  him  by  the  arm,  pulled  him 
off,  and  handed  him  over  to  a  constable  by 
the  name  of  Kelly;  that  Kelly  took  him  to 
jail,  and  he  and  his  wife  spent  the  night  in 
jail,  as  he  had  no  money  to  secure  lodging 
elsewhere  for  his  wife;  that  be  was  dis- 
charged the  following  day,  and  left  Salisbury 
on  the  afternoon  of  the  day  of  his  release, 
and  reached  home  at  8  o'clock  that  evening. 
He  farther  testified  that  he  was  not  under 
the  Influence  of  liquor;  that  he  had  no  dis- 
turbance with  any  one  on  the  train,  or  with 
any  officer  of  the  company,  and  was  con- 


ducting himself  in  a  proper  manner.  This 
testimony  of  the  plaintiff  as  to  his  proper  and 
orderly  behavior  was  corroborated  by  Mrs. 
Twilley,  Arthur  G.  Jackson,  and  Leroy  Vane. 
Mr.  Vane  testified  that  after  Twilley  had 
gotten  off  the  car  at  Salisbury  he  heard  an 
officer  say  to  Twilley,  "Xou  had  better  get  on 
the  car" ;  that  the  plaintiff  started  to  get  on 
the  train,  and  had  gotten  on  the  second  step, 
when  White  grabbed  him  by  the  arm  and 
pulled  him  off  the  car;  that  be  did  not  see 
the  plaintiff  do  anything  unusual  on  the  plat- 
form, did  not  hear  any  disorder  on  the  plat- 
form, heard  no  cursing  or  swearing,  and 
there  was  nothing  in  the  plaintiff's  conduct 
to  indicate  that  he  was  under  the  influence  of 
liquor.  Testimony  was  produced  on  behalf  of 
the  defendant  that  the  plaintiff  was  drunk 
and  disorderly  on  the  train,  and  that  at  Salis- 
bury he  interfered  with  the  officers  when 
they  were  about  to  take  Manning  to  Jail;  that 
he  was  drunk  at  the  station  In  Salisbury,  was 
cursing  and  disturbing  the  peace,  and  was 
arrested  by  White  for  cursing  him  and  Inter- 
fering with  the  other  officers  in  the  discharge 
of  their  duty.  It  was  the  duty  of  the  court 
to  have  submitted  this  conflicting  evidence  as 
to  the  condition  and  behavior  of  Twilley  to 
the  jury,  with  directions  as  to  Its  legal  effect 
upon  his  right  to  recover,  in  case  they  should 
find  the  testimony  of  the  defendant  to  be 
true.  This  was  done  by  the  first  and  second 
instructions  granted  on  the  part  of  the  plain- 
tiff, and  by  the  first,  third,  fourth,  and  fifth 
granted  prayers  of  the  defendant,  which  ex- 
pressly told  the  Jury  that  they  must  find  for 
the  defendant,  If  they  believed  the  testimony 
we  have  referred  to  as  to  the  plantlflTs  mis- 
conduct and  Intoxication.  These  instructions 
put  the  defense  upon  this  ground  as  clearly 
and  as  strongly  to  the  Jury  as  It  had  a  right 
to  expect,  and  this  court  has  no  power  to 
review  the  jury's  finding  upon  those  ques- 
tions. 

2.  The  questions  raised  by  the  defendant's 
special  exceptions  to  the  plaintiff's  first  and 
second  prayers  will  now  be  considered.  Wil- 
liam White,  who  arrested  the  plaintiff,  was 
a  machinist  In  the  employ  of  the  defendant 
corporation,  and  had  been  working  for  it 
about  four  years,  and  on  the  afternoon  or 
night  of  July  20,  1905,  at  the  request  of  Mr. 
Benjamin,  the  superintendent  of  the  defend- 
ant company,  was  appointed  by  the  mayor 
of  Salisbury  as  a  special  police  officer,  and 
was  acting  as  such  police  officer  on  the  de- 
fendant's excursion  train  from  Cambridge, 
Dorchester  county,  to  Ocean  City,  in  Worces- 
ter county,  on  the  day  of  the  plaintiff's  ar- 
rest While  thus  employed,  he  was  paid  his 
usual  wages  as  a  machinist  by  the  railroad 
company.  He  was  appointed  for  24  hours 
only.  While  the  testimony  shows  he  qualified 
as  a  special  officer  before  a  magistrate  of  Sal- 
isbury, no  commission  was  produced  at  the 
trial,  and  it  is  doubtful  if  one  was  Issued. 
He  testified  that  the  mayor  of  the  town  had 
the  matter  of  his  commission  fixed  up  with 
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Mr.  Benjamin,  who  gave  him  orders  to  go 
to  Mr.  Trader  and  be  sworn  in,  and  that  he 
understood  that  he  was  to  act  as  a  police  of- 
ficer for  the  town  If  It  needed  him,  or  for  the 
defendant  company  If  it  needed  him.  He  did 
assume  to  act  as  a  special  officer  on  the  de- 
fendant's train  on  the  day  In  question  outside 
-of  the  limit  of  the  town  of  Salisbury.  In  the 
light  of  such  facts,  the  jury  might  reasonably 
conclude  that  White  was  an  employe  of  the 
company,  and  under  Its  direction  and  control 
at  the  time  he  arrested  the  plaintiff,  and  was 
acting  In  the  performance  of  the  duty  for 
which  the  defendant  had  procured  his  ap- 
pointment. We  think  the  Jury  might  bare 
reasonably  Inferred  that  White  was  really  the 
servant  and  agent  of  the  defendant,  appoint- 
ed for  Its  own  special  benefit  and  advantage, 
and  was  acting  within  the  scope  of  his  em- 
ployment as  such  employ6  at  the  time  he  ar- 
rested the  plaintiff,  although  he  had  been 
previously  appointed  a  special  officer  for  the 
town  of  Salisbury.  The  capacity  In  which  he 
was  acting,  whether  as  an  employe  of  the 
company,  or  as  a  commissioned  officer  of  the 
town  of  Salisbury  In  the  exercise  of  his  pow- 
ers as  such  officer,  or  whether  he  was  acting 
within  the  scope  of  his  duty  as  such  employe, 
were  questions,  under  all  the  circumstances 
of  the  case,  proper  to  be  submitted  to  the 
Jury.  Consolidated  Railway  Company  v. 
Pierce,  89  Md.  405,  43  Atl.  940;  Deck  v.  Balti- 
more and  Ohio  Railroad  Company,  100  Md. 
186,  59  Atl.  660,  10S  Am.  St  Rep.  899.  The 
defendant's  second  prayer  asserted  that  there 
was  no  evidence  in  the  case  from  which  the 
jury  could  find  that  the  defendant  failed  to 
perform  all  duties  owed  by  it  to  the  plaintiff. 
It  follows,  from  what  we  have  said,  that 
there  was  no  error  In  refusing  the  prayer. 
The  amendment  made  by  the  court  to  the 
defendant's  sixth  prayer  was  proper.  That 
amendment  consisted  of  the  insertion  of  the 
following  words:  "And  not  as  the  employe 
of  the  defendant  acting  within  the  scope  of 
his  employment"  Without  this  modification, 
the  prayer  would  have  been  well  calculated 
to  have  misled  the  jury.  Nine  exceptions 
were  taken  by  the  defendant  to  the  rulings 
on  questions  on  evidence.  The  testimony  em- 
braced in  eight  of  these  exceptions  we  think 
was  properly  admitted,  although  some  of  It 
was  not  Important  and,  upon  the  whole  case, 
even  if  Improperly  admitted,  we  could  not  say 
its  admission  constituted  reversible  error. 
The  fifth  and  seventh  exceptions  are  the  only 
ones  which  seem  to  be  of  importance.  The 
defendant  offered  as  a  part  of  its  evidence  the 
docket  of  William  A.  Trader,  the  police  Jus- 
tice of  Salisbury,  which  read  as  follows: 
"State  of  Maryland  against  T.  W.  Twllley. 
July  22. 1906.  Charged  with  being  drunk  and 
disorderly  on  Baltimore,  Chesapeake  &  Atlan- 
tic train  from  Ocean  City  to  Salisbury.  Writ 
Issued  to  J.  C  Kelly,  constable.  Return,  cepl. 
Defendant  appears  and  pleads  guilty,  and 
fined  $6  and  costs.    Costs  $2.75.    Fine  and 


costs  paid,  and  defendant  discharged."  The 
plaintiff  had  Introduced  testimony  to  show 
what  had  taken  place  at  the  magistrate's  of- 
fice on  the  morning  of  July  22,  1905,  and  this 
evidence,  which  was  admitted,  over  the  objec- 
tions of  the  defendant  constitutes  the  fifth 
and  seventh  bills  of  exceptions.  It  Is  argued 
that  this  evidence  was  not  admissible  for  the 
reason  that  It  contradicted  a  judicial  record, 
to  wit  the  docket  entries  of  the  justice  of  the 
peace  which  we  have  quoted.  To  this  objec- 
tion there  Is  a  two-fold  answer:  First,  at  the 
time  the  testimony  was  admitted  there  was 
no  such  record  before  the  court,  and  there 
Is  nothing  to  Indicate  that  the  court  knew 
of  its  existence;  and,  secondly,  the  proof 
shows  that  the  plaintiff  was  not  arrested  at 
the  station  In  Salisbury  for  the  offense  men- 
tioned In  the  docket  entries.  The  magis- 
trate's docket  shows  that  the  plaintiff  pleaded 
guilty  to  the  charge  of  "being  drunk  and  dis- 
orderly on  Baltimore,  Chesapeake  &  Atlantic 
train  from  Ocean  City  to  Salisbury."  He 
was  arrested  in  Salisbury  for  cursing  Kelly 
and  Interfering  with  the  other  officers,  ac- 
cording to  the  testimony  of  Kelly. 

After  a  careful  consideration  of  the  record, 
we  fail  to  find  any  error  in  the  rulings  of 
the  lower  court,  and  the  judgment  will  there- 
fore be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 

(106  Md.  MS) 

STATE  v.  CENTRAL  TRUST  CO. 

CENTRAL  TRUST  CO  V.  STATE. 

(Court  of  Appeals  of  Maryland.    June  25, 
1907.) 

1.  Taxatiok— Corporations— Tax  or  Gross 
Receipts. 

Code  Pub.  Gen.  Laws  1904,  art  81,  f  164, 
imposing  an  annual  tax  of  2  per  cent,  on  the 
gross  receipts  of  every  domestic,  safe  deposit 
trust,  guaranty,  and  fidelity  company,  when 
considered  In  connection  with  section  165,  re- 
quiring each  corporation  to  make  a  verified  re- 
port on  or  before  a  specified  day  in  each  year  of 
its  total  receipts  or  revenues,"  to  enable  the 
tax  commissioner  to  assess  the  tax,  and  section 
168,  empowering  the  tax  commissioner  to  ex- 
amine any  officer  of  any  company  touching  Its 
business,  etc.,  imposes  a  tax  on  the  gross  re- 
ceipts of  a  corporation  Incorporated  by  Acts 
18JV8,  p.  966,  c.  869,  as  amended  by  Acts  1900, 
p.  59,  ft  C3,  and  Acts  1902,  p.  520,  c.  866.  and 
empowered  thereby  to  receive  money  on  deposit, 
and  other  articles  for  safe-keeping,  to  act  as 
agent  for  persons  engaged  in  the  purchase,  mort- 
gage, or  sale  of  real  estate,  to  deal  for  its  own 
account  in  all  kinds  of  property,  to  execute 
trusts,  serve  as  executor  or  administrator,  etc, 

2.  Same— Recovery  or  Gross  Receipts  Tax 

—EVIDENCE— ADMMSIBIUTY. 

In  an  action  to  recover  the  annual  tax  im- 
posed by  Code  Pub.  Gen.  Laws  1904,  art  81,  | 
164,  Imposing  an  annual  tax  of  2  per  cent  on 
the  gross  receipts  of  every  domestic,  safe  de- 
posit trust  guaranty,  and  fidelity  company,  a 
statement  of  the  sources  of  the  income  of  the 
corporation,  including  returns  from  investment 
of  portions  of  Its  capital,  profits  on  dealings  in 
real  estate,  and  earnings  from  loans,  etc,  was 
inadmissible ;  the  company  being  liable  to  a  9 
per  cent,  tax  on  its  gross  earnings. 
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Cross- Appeals  from  Court  of  Common  Fleas 
of  Baltimore  City ;  Henry  Stockbrldge,  Judge. 

Action  by  the  state  against  the  Central 
Trust  Company.  From  a  judgment  for  the 
state,  both  parties  appeal.  Reversed  and 
remanded  for  new  trial. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  and  BURKE,  JJ. 

German  H.  H.  Emory,  Atty.  Gen.,  Win.  S. 
Bryan,  Jr.,  and  Alonzo  L.  Miles,  for  the  State. 
Stewart  S.  Janney,  Edgar  H.  Gans,  and 
Arthur  Geo.  Brown,  for  Central  Trust  Com- 
pany of  Maryland. 

SCHMUCKER,  J.  The  cross-appeals  In 
this  cose  are  from  a  Judgment  of  the  court  of 
common  pleas  of  Baltimore  City  In  favor  of 
the  state  of  Maryland,  against  the  Central 
Trust  Company  of  Maryland.  The  suit  was 
brought  by  the  state  to  recover  from  the 
trust  company  the  taxes  due  by  It,  under 
sections  164  to  171  of  article  81  of  the  Code 
of  1904,  on  Its  gross  receipts  for  the  yearn 
1893,  1894,  and  1895.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  and  the  trial 
resulted  In  a  verdict  and  judgment  for  the 
state  for  a  sum  less  than  that  claimed  by  it, 
and  both  parties  appealed. 

There  is  no  dispute  as  to  the  facts  of  the 
case.  They  appear  from  agreements  of  the 
parties  and  documentary  evidence  contained 
in  the  record,  although  there  Is  an  exception, 
to  be  hereafter  noticed,  to  the  admissibility  in 
evidence  of  certain  facts  which  were  admit- 
ted subject  to  exception.  The  trust  company 
was  originally  Incorporated  by  Acts  1898,  p. 
966,  c.  369,  under  the  name  of  the  "Old  Line 
Real  Estate  &  Trust  Company."  Under  that 
charter,  It  was  granted  very  broad  powers, 
Including  the  power  to  receive  money  on  de- 
posit, to'  receive  other  -  articles  for  storage 
and  safe-keeping,  to  act  as  agent  for  all  per- 
sons or  corporations  engaged  in  the  purchase, 
mortgage,  or  sale  of  real  estate,  to  deal  for 
its  own  account  In  all  description  of  property, 
real,  personal,  or  mixed,  to  execute  all  man- 
ner of  trusts,  to  serve  as  executor,  adminis- 
trator, guardian,  receiver,  trustee,  or  com- 
mittee either  under  appointment  of  court  or 
act  of  any  person,  to  guaranty  the  validity  of 
titles,  the  security  of  Investments,  and  the 
payment  of  obligations,  and  to  take,  have, 
hold,  sell,  grant,  mortgage,  lease,  and  dispose 
of,  at  Its  pleasure,  all  property  of  every  kind, 
real,  personal,  and  mixed,  obtained  by  the 
Investment  of  its  capital  or  which  might 
come  to  its  hands  in  the  course,  of  its  deal- 
ings. By  chapter  63,  p.  59,  of  the  Acts  of 
1900,  the  charter  of  the  company  was  amend- 
ed, and  Its  name  changed  to  the  "Central 
Real  Estate  &  Trust  Company  of  Maryland," 
and  it  was  by  that  name  authorized  to  enjoy 
ail  the  rights  and  exercise  all  the  powers  and 
functions  conferred  on  it  by  its  original 
charter,  and  also  certain  additional  powers 
relating  chiefly  to  the  improvement  and  de- 


velopment of  real  estate  and  the  issuing  and 
handling  of  debentures  and  obligations  In 
that  connection.  By  chapter  366,  p.  520,  of 
the  Acts  of  1902,  its  charter  was  again 
amended  so  as  to  change  its  name  to  the 
"Central  Trust  Company  of  Maryland";  but 
no  further  change  was  made  In  its  corporate 
powers.  The  company  organized  under  Its 
original  charter  in  March,  1899,  and  has  since 
then  maintained  its  corporate  existence  and 
carried  on  business  with  Its  office  in  Balti- 
more City.  By  section  164  of  article  81  of 
the  Code,  a  state  tax,  as  a  franchise  tax,  Is 
levied  annually  upon  the  gross  receipts  of  cer- 
tain specified  classes  of  corporations  doing 
business  In  this  state.  In  one  of  the  Classen 
are  included  safe  deposit,  trust,  guaranty,  and 
fidelity  companies,  on  which  the  tax  is  fixed 
at  2  per  centum  annually  "upon  the  gross 
receipts  or  earnings."  Section  165  requires 
every  corporation  liable  to  the  gross  receipts 
tax  to  make  an  annual  report  to  the  state  tax' 
commissioner,  "showing  Its  total  receipts  or 
revenues  accruing  from  business  done  In  this 
state  for  the  year  ending  on  the  preceding 
thirty-first  day  of  January,"  and  makes  it 
the  duty  of  the  commissioner  "to  calculate 
the  state  tax  due  from  such  corporation  or 
company  on  its  gross  receipts  or  revenues 
aforesaid  for  such  year."  Other  sections  of 
article  81  authorize  an  appeal  by  the  corpora- 
tion to  the  Comptroller  and  Treasurer  from 
the  ascertainment  by  the  tax  commissioner  of 
the  amount  of  the  tax  due  by  it,  and  further 
provide  that,  if  there  be  no  appeal  within  a 
specified  time,  the  ascertainment  and  assess- 
ment shall  be  final,  and  also  impose  a  penalty 
of  5  per  cent  of  the  gross  receipts  for  a  fail- 
ure to  pay  the  tax.  It  is  not  necessary  to 
state  the  contents  of  those  sections  in  detail, 
because  It  is  admitted  by  the  record  that 
the  several  steps  required  by  law  to  be  taken 
in  levying  the  tax  Imposed  by  section  164 
upon  corporations  liable  thereto  were  taken 
in  the  present  case. 

The  defendant  on  Its  brief  admits  "that 
It  is  liable  to  the  tax  on  its  gross  receipts  or 
earnings  from  the  exercise  of  any  franchise 
It  may  have  to  do  any  of  the  particular  sorts 
of  business  specified  in  the  act,  but  denies 
that  the  tax  Is  payable  on  the  returns  from 
the  Investment  of  its  capital  In  real  estate,  or 
In  the  stocks  or  bonds  of  other  corporations, 
or  on  its  receipts  or  earnings  from  the  exer- 
cise of  a  power  to  engage  In  other  lines  of 
business  than  those  specified."  The  state  in- 
sists that  it  was  the  intention  of  sections  164 
and  165  to  Impose  the  tax  therein  provided 
for  upon  the  gross  receipts  or  earnings  of 
certain  classes  of  corporations,  and  that  the 
defendant  answers  to  the  description  of  that 
class,  mentioned  In  the  section,  which  in- 
cludes safe  deposit,  trust,  guaranty,  and 
fidelity  companies,  and  therefore  it  is  liable 
for  the  tax  imposed  on  that  class  of  2  per 
cent  per  annum  upon  the  gross  receipts  and 
earnings  accruing  from  its  entire  business 
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In  this  state.  The  state  also  contends  that, 
In  this  suit  by  It  to  recover  the  tax  from 
the  defendant  corporation  as  calculated  by 
the  state  tax  commissioner,  from  whose  ac- 
tion no  appeal  was  taken,  the  court  was  with- 
out authority  to  alter  the  amount  as  calcu- 
lated by  him ;  and  that,  as  the  commissioner's 
calculation  of  the  tax  was  based  upon  the 
amount  of  the  gross  receipts  or  earnings  of 
the  corporation  as  certified  to  him  under  tba 
oath  of  its  proper  officer,  It  cannot  be  per- 
mitted to  introduce  evidence,  when  sued  for 
the  tax  by  the  state,  to  alter  or  vary  the 
amount  of  the  gross  receipts  or  earnings  so 
certified  by  it  to  the  commissioner. 

No  question  of  the  constitutionality  or 
validity  of  the  law  Imposing  the  tax  Is  raised 
by  these  conflicting  contentions ;  nor  does  the 
trust  company  deny  its  liability,  except  for 
one  year,  for  the  payment  of  some  tax  on  its 
receipts.  It  simply  contests  the  extent  of  Its 
liability.  The  question  presented  for  our 
determination  by  the  cross-appeals  is  one  of 
the  construction  of  the  sections  of  the  Code 
imposing  the  tax,  and  is,  after  all,  a  narrow 
one.  It  Is  whether  by  the  enactment  of  those 
sections  the  Legislature  Intended  to  tax  each 
member  of  certain  designated  classes  of  cor- 
porations at  one  specified  rate  on  all  of  Its 
receipts,  or  to  tax  it  on  segregated  portions 
of  its  receipts  at  different  rates  according  to 
the  kind  of  business  from  which  they  respec- 
tively came.  If  the  construction  contended 
for  by  the  state  be  adopted,  it  is  only  neces- 
sary to  determine  to  which  one  of  the  desig- 
nated classes  the  defendant  belongs,  and 
when  that  has  been  ascertained  It  is  liable  for 
the  tax,  at  the  rate  prescribed  for  that  class, 
upon  all  of  its  earnings  of  every  kind,  no 
matter  from  what  source  they  came.  If,  ou 
the  other  hand,  the  contention  of  the  defend- 
ant be  accepted  as  correct,  its  gross  Income 
must  be  segregated  according  to  the  sources 
from  which  it  arose,  and  each  portion  held 
liable  for  the  tax  at  the  rate  imposed  upon 
the  kind  of  business  from  which  It  arose, 
and,  if  any  portion  of  Its  income  came  from 
'  occupations  not  mentioned  in  the  statute,  that 
portion  Is  not  liable  to  any  tax. 

The  intention  of  a  statute  is  to  be  prima- 
rily ascertained  from  its  words  and  expres- 
sions in  their  accepted  and  ordinary  sense. 
Medley  v.  Williams,  7  Gill.  &  J.  71;  Frazler 
v.  Warfield,  13  Md.  303.  The  construction 
must,  of  course,  be  upon  the  entire  statute; 
but  when  the  several  parts  of  it  are  not  con- 
tradictory, and  "the  language  is  susceptible 
of  a  sensible  interpretation,  it  is  not  to  be 
controlled  by  any  extraneous  considerations." 
Alexander  v.  Worthington,  5  Md.  485,  and 
note  in  Brantley's  Edition,  The  Legislature 
will  always  be  presumed  to  Intend  what  it 
has  said  in  plain  and  clear  terms.  Talbott  v. 
Fidelity  &  Casualty  Co.,  74  Md.  644,  22  Atl. 
896, 13  I*.  E.  A.  684 ;  Leonard  v.  Wiseman,  31 
Md.  205;  Smith  v.  State,  66  Md.  216,  7  Atl. 
49;  Duvall  v.  Miller,  94  Md.  711,  51  Atl.  570. 


Section  164  in  plain  and  clear  terms,  and 
by  a  Reparate  clause,  Imposes  a  franchise  tax 
at  a  specified  rate  upon  the  gross  receipts  of 
each  of  the  several  classes  of  corporations 
therein  designated.  The  classification  of  the 
corporations  liable  to  the  tax,  it  is  true,  is 
based  upon  the  character  of  the  business  in 
which  they  are  respectively  engaged,  but  the 
rate  of  tax  Is  made  uniform  upon  the  entire 
gross  receipts  or  earnings  of  every  member 
of  each  class.  The  clause  imposing  the  tax 
on  the  class  to  whose  description  the  de- 
fendant answers  Is  as  follows :  "A  state  tax 
as  a  franchise  tax  of  two  per  centum  Is  here- 
by levied  annually  upon  the  gross  receipts 
or  earnings  of  every  telegraph  or  cable,  ex- 
press or  transportation,  telephone,  parlor  car, 
sleeping  car,  safe  deposit,  trust,  guarantee 
and  fidelity  company  Incorporated  under  any 
general  or  special  law  of  this  state  and  doing 
business  therein."  This  clause,  which  is 
complete  in  itself,  Is  not  such  as  would  nat- 
urally or  reasonably  be  employed  to  provide 
that  each  of  the  corporations  therein  named 
should  be  liable  to  franchise  taxes  at  differ- 
ent rates  upon  the  portions  of  its  gross  re- 
ceipts respectively  arising  from  the  several 
kinds  of  business  In  which  It  engaged.  If 
we  turn  now  to  section  166,  which  requires 
each  corporation  to  make  an  annual  return  to 
the  tax  commissioner  of  its  earnings,  to  en- 
able him  to  calculate  and  assess  the  franchise 
tax  provided  for  by  section  164,  we  find  this 
language  used:  "It  shall  be  the  duty  of  each 
and  every  railroad  *  *  *  safe  deposit, 
trust  guarantee  and  fidelity  *  •  •  com- 
pany Incorporated  under  any  general  or  spe- 
cial act  of  this  state  and  doing  business  in 
this  state  on  or  before  the  fifteenth  day  of 
April  In  each  and  every  year  to  make  a  re- 
port under  oath  of  Its  president,  treasurer  or 
other  proper  officer  to  the  State  Tax  Commis- 
sioner showing  its  total  receipts  or  revenues 
accruing  from  business  done  in  this  state 
for  the  year."  The  commissioner  Is  then  di- 
rected to  file  the  report  in  his  office,  and  be- 
fore a  stated  day  to  calculate  the  amount  of 
the  tax  due  by  the  corporation  on  its  gross 
receipts,  and  transmit  it  to  the  Comptroller 
for  collection.  All  that  the  corporation  is  re- 
quired to  report  is  its  total  gross  receipts. 
No  subdivision  thereof  or  specification  of  Its 
sources  is  called  for.  It  is  obvious  that  no 
such  report  would  furnish  the  tax  commis- 
sioner the  requisite  information  to  calculate 
the  amount  of  tax  due  at  different  rates  upon 
the  portions  of  the  corporation's  gross  income 
arising  from  different  kinds  of  business  con- 
ducted by  It  Without  referring  in  detail  to 
the  provisions  of  the  other  sections  of  the 
law,  relative  to  the  imposition  and  collection 
of  the  gross  receipts  tax  provided  for  by 
section  164,  it  is  sufficient  to  say  that  the 
expressions  used  in  them  are  appropriate 
to,  and  evidently  contemplate,  the  report  to 
the  tax  commissioner  from  each  corporation 
of  only  the  total  amount  of  its  gross  earn- 
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lngs  from  business  In  this  state,  and  those 
expressions  are  inconsistent  with  the  defend- 
ant's theory  that  a  corporation  liable  to  the 
payment  of  the  gross  receipts  tax  Is  to  pay 
different  rates  of  taxes  upon  the  several  por- 
tions of  those  receipts  derived  from  tbe 
different  branches  of  Its  business.  Section 
108  authorizes  and  empowers  the  tax  commis- 
sioner. In  bis  discretion,  to  examine  under 
oath  any  officer  or  agent  of  any  corporation 
liable  to  tbe  payment  of  tbe  tax  or  any  other 
person  believed  to  hare  knowledge  on  the 
subject  touching  Its  business  in  this  state, 
and  the  receipts  and  revenues  accruing  there- 
from ;  but  tbe  manifest  purpose  of  that  pow- 
er Is  to  enable  bim  to  satisfy  himself  of  the 
accuracy  of  tbe  report  made  to  him  of  gross 
profits,  and  perhaps,  also,  to  facilitate,  in 
doubtful  cases,  the  classification  of  the  com- 
pany. 

Tbe  name  of  a  corporation  affords  some 
Indication  of  Its  true  character,  especially 
when  the  name,  as  in  this  case,  is  the  result 
of  several  amendments  of  the  one  under 
which  It  was  Incorporated.  The  powers 
granted  by  its  charter  afford  another  partial 
test  of  Its  character.  But,  as  we  said  in  State 
v.  German  Savings  Bank,  103  Md.  205,  63  Atl. 
481,  its  true  character  can  only  be  determined 
by  the  nature  of  the  transactions  of  which 
Its  business  consists.  The  enumeration  of 
the  forms  of  transactions  wbicb  may  be  re- 
garded as  germane  to  the  purposes  of  tbe 
modern  trust  company  is  by  no  means  a 
simple  task.  If  we  consider  the  problem 
from  the  standpoint  of  the  variety  of  trans- 
actions in  which,  as  a  matter  of  common 
knowledge,  that  class  of  corporations  current- 
ly engage,  "trust  company"  might  almost  be 
regarded  as  nomen  generallsslmum  for  finan- 
cial and  promoting  companies.  If,  on  the 
other  hand,  we  turn  to  the  enumeration  of  the 
powers  contained  in  the  charters  of  such  com- 
panies granted  by  the  Legislature  and  ap- 
pearing upon  tbe  face  of  the  published  laws 
in  and  about  tbe  year  1800,  when  the  act  was 
passed  making  those  companies  liable  to  the 
tax  on  their  gross  receipts,  the  task  Is  not 
much  simplified.  That  tbe  Legislature  of 
1890  was  aware  of  the  multiform  activity  of 
a  modern  trust  company  Is  apparent,  not  only 
from  the  charters  granted  to  such  compa- 
nies at  that  period,  but  also  from  the  fact 
that  by  chapter  272  of  tbe  acts  of  that  year 
it  repealed  the  provisions  of  the  Code  there- 
tofore existing  for  the  formation  of  trust  and 
guaranty  companies,  saying,  In  the  preamble 
to  the  repealing  act:  "Whereas,  since  the 
passage  of  tbe  act  of  1876,  chapter  269,  •  *  • 
it  has  been  found  that  trust  companies  and 
guarantee  companies,  of  the  kind  which  now 
exist,  could  not  be  formed  under  it  with 
the  powers  requisite  for  such  corporations,  by 
reason  of  the  lndeflnlteness  and  incomplete- 
ness in  that  respect  of  the  said  act,  which 
does  not  provide  for  the  creation  of  corpora- 
tions of  the  same  general  character  as  those 


which  now  exist  as  aforesaid,  and  It  has 
therefore  been  necessary  for  the  General  As- 
sembly from  time  to  time  to  Incorporate  such 
companies  by  special  act"  The  titles  "trust 
company,"  and  Its  associates,  "safe  deposit 
and  fidelity  and  guarantee  companies,"  would, 
we  think,  for  the  purposes  of  the  gross  re- 
ceipts tax  now  under  consideration,  be  given 
their  accepted  and  ordinary  meaning  by  hold- 
ing to  be  appropriate,  to  corporations  bearing 
those  names,  all  kinds  of  business  which  fair- 
ly fall  within  tbe  powers  usually  found  In 
their  charters  or  currently  conducted  by  them. 
Tbe  sections  164  to  171,  imposing  the  tax 
with  which  we  are  now  dealing,  are  much 
broader  in  their  terms  than  section  89,  which, 
as  section  86  of  article  81  of  the  Code  of 
Public  General  Laws  of  1888,  was  before  us 
In  the  case  of  State  v.  German  Savings  Bank, 
supra.  The  tax  imposed  by  section  89  is  not 
upon  the  gross  receipts  or  the  total  Income  of 
the  corporations  falling  within  its  operation, 
but  simply  upon  "the  amount  of  deposits" 
held  by  them.  The  German  Savings  Bank, 
after  having  for  many  years  conducted  a 
savings  bank,  began,  under  on  amendment  of 
its  charter,  to  do  also  a  general  banking  busi- 
ness, and  we  held  In  our  opinion  that  the 
fact  that  under  its  enlarged  powers  it  In- 
cidentally did  some  general  banking  would 
not  relieve  the  deposits  received  In  connec- 
tion with  Its  savings  bank  business  from  lia- 
bility to  the  tax  on  deposits.  We  further  held 
in  that  case  that,  if  the  bank  had  in  fact 
abandoned  Its  savings  bank  business,  and 
was  conducting  a  general  banking  business, 
It  would  thereafter  be  liable  to  taxation  un- 
der the  other  sections  of  the  Code  applicable 
to  banks  of  that  description.  We  see  nothing 
In  the  opinion  in  that  case  inconsistent  with 
the  conclusions  at  which  we  have  arrived  in 
the  present  one.  Nor  is  there  any  conflict 
between  the  views  here  expressed  by  us  and 
our  opinion  in  the  case  of  Real  Estate  Trust 
Co.  v.  Union  Trust  Co.,  102  Md.  41,  61  Atl. 
228.  In  that  case  It  appeared  that  the  Union 
Trust  Company  under  its  charter  also  con- 
ducted a  banking  business  as  a  separate 
department  of  Its  activity.  Certain  moneys 
having  come  to  the  hands  of  the  company  in 
its  capacity  of  trustee  from  a  foreclosure  by 
It  of  a  mortgage,  these  moneys  were  deposited 
by  It  in  Its  banking  department,  which  al- 
lowed Interest  on  the  deposit  at  2  per  cent 
In  a  suit  against  the  company  by  the  parties 
entitled  to  the  fund,  an  effort  was  made  to- 
charge  the  company  with  interest  on  fnese 
deposits  at  6  per  cent,  upon  the  ground  that 
it  as  trustee  had  used  for  Its  own  purposes 
the  trust  fund  while  in  Its  hands.  We  there 
held  that  the  company  being  clothed  with 
authority  to  carry  on  a  banking  business  and 
receive  therein  deposits  from  others,  it  could 
take  a  deposit  from  itself  in  its  capacity  of 
trustee,  saying  In  that  connection :  "The  trus- 
tee, according  to  the  testimony,  never  used  a 
dollar  of  the  funds,  and  there  was  no  time  when. 
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the  actual  cash  on  hand  In  Its  bank  was  not  In 
excess,  and  largely  In  excess,  of  the  trust  fund. 
Of  course,  the  funds  were  not  specially  set 
apart  or  earmarked,  and  they  were  not  requir- 
ed to  be.  They  were  to  the  credit  of  the  trustee, 
and  were  not  used  by  the  trustee."  In  nei- 
ther of  the  two  cases  Just  mentioned  were 
we  called  upon,  as  we  are  in  the  one  now  be- 
fore us,  to  consider  the  application  to  a  trust 
company  of  a  statute  which  by  Its  express 
terms  plainly  requires  every  trust  company 
to  pay  a  franchise  tax  upon  Its  gross  receipts 
or  earnings. 

In  State  v.  B.  &  O.  R,  R.  Co.,  48  Md. 
49,  this  court  had  occasion  to  consider  the 
applicability  to  the  Baltimore  &  Ohio  Rail- 
road Company  of  Acts  1872,  p.  370,  c.  234, 
which  In  terms  imposed  a  tax  upon  the  gross 
receipts  of  all  railroad  companies.  It  was 
held  in  that  case  that  while  the  railroad  was, 
by  virtue  of  the  well-known  exemption  from 
taxation  contained  In  Its  charter  of  1826, 
protected  from  any  tax  upon  the  receipts 
derived  from  the  exercise  of  the  franchises 
granted  by  that  charter,  the  receipts  from  the 
exercise  of  any  franchise  granted  by  subse- 
quent acts  were  taxable;  and,  although  the 
court  were  then  considering  the  operation  of 
the  portion  of  the  act  of  1872  Imposing  a 
tax  on  the  gross  receipts  of  railroad  compa- 
nies, it  was  held  that  If,  by  an  act  subsequent 
to  its  charter,  the  railroad  company  was  au- 
thorized to  do  a  warehouse  business,  the 
gross  receipts  derived  therefrom  were  liable 
to  the  tax.  The  court  there  said:  "If  Acts 
1830,  p.  123,  c.  117,  or  any  subsequent  act, 
does  authorize  the  appellee  to  carry  on  such 
business — that  is,  to  receive  and  charge  for 
the  storage  of  grain  and  other  freight  gener- 
ally— then  it  is  clear  that  the  gross  receipts 
derived  from  the  exercise  of  this  special  privi- 
lege or  franchise  are  liable  to  the  tax  im- 
posed by  the  act  of  1872." 

The  courts  of  last  resort  In  New  York  and 
Pennsylvania,  In  construing  statutes  quite 
similar  to  our  own  taxing  the  gross  receipts 
of  corporations  of  designated  characters,  have 
both  held  that  by  "gross  receipts"  the  stat- 
ute meant  all  receipts  arising  from,  or  grow- 
ing out  of,  employment  of  the  corporation's 
capital  in  its  designated  business  or  other- 
wise. In  People  v.  Comptroller,  32  App.  Div. 
113,  62  N.  T.  Supp.  859,  which  was  affirm- 
ed on  the  opinion  below  In  167  N.  X.  677, 
51  N.  E.  1083,  it  was  held  that,  by  the  terms 
"gross  earnings  from  its  transportation  or 
transmission  business,"  as  used  in  a  statute 
imposing  a  franchise  tax  on  the  gross  earn- 
ings of  certain  corporations,  the  Legislature 
intended  that  a  corporation  embraced  within 
the  provisions  of  the  statute  should  pay  the 
tax  upon  all  of  Its  receipts  derived  from  the 
use  of  its  capital  in  the  transportation  busi- 
ness or  elsewhere,  even  though  it  had  been 
invested  for  business  purposes  in  stocks  and 
bonds  of  other  corporations.  In  Common- 
wealth v.  Bush  Electric  L.  &  P.  Co.,  204  Pa. 


249, 53  Atl.  1096,  In  construing  a  statute  taxing 
the  gross  receipts  of  electric  light  companies, 
it  was  held  that  the  tax  must  be  paid  upon  the 
entire  receipts  of  the  company,  although  part 
of  them  were  derived  from  the  furnishing  of 
electric  power  to  other  persons  and  from  the 
sale  of  electric  supplies.  The  ground  of  the 
decision  was  that  the  statute  had  imposed 
the  tax  upon  the  gross  receipts  of  the  com- 
pany in  clear  and  unambiguous  terms. 

A  detailed  statement  of  the  sources  from 
which  the  gross  profits  or  earnings  of  the  de- 
fendant corporation  were  derived  was  offered 
in  evidence  and  appears  In  the  record.  The 
state  admitted  the  accuracy  in  fact  of  the 
contents  of  the  statement,  but  excepted  to 
is  admissibility  in  evidence.  The  court  ad- 
mitted it  subject  to  exception,  and  at  the 
close  of  the  case  the  state  moved  to  strike 
it  out;  but  The  court  overruled  the  motion, 
and  its  action  in  that  respect  forms  the  sub- 
ject of  the  first  bill  of  exceptions.  The 
sources  of  income  set  out  in  the  statement 
are  embraced  in  the  following  simple  classifi- 
cation: (1)  Returns  from  the  investment  of 
portions  of  its  capital,  surplus,  and  deposits 
in  real  estate,  ground  rents,  and  mortgages; 
(2)  returns  from  investment  of  similar  funds 
in  bonds  and  stocks  of  other  companies;  (3) 
profits  on  dealings  in  real  estate,  ground 
rents,  and  mortgages;  (4)  earnings  from  loans 
on  collateral  security;  (5)  earnings  from  serv- 
ing as  trustee  under  mortgages;  (6)  profits 
from  participation  In  various  underwritlngs. 
It  is  only  necessary  to  turn  to  the  enumera- 
tion of  the  powers  contained  In  the  defend- 
ant's charter  to  see  that  all  of  these  sources 
of  Income  arise  from  varieties  of  business 
in  which  It  was  contemplated  that  it  should 
engage.  The  exception  to  the  admissibility 
of  the  statement  should,  nevertheless,  have 
been  sustained,  as  the  company  was  liable 
for  the  tax  on  its  entire  earnings  from  all 
sources. 

At  the  trial  below,  the  state,  as  plaintiff, 
offered  three  prayers,  all  of  which  were  re- 
jected by  the  court  The  first  asked  the 
court  to  rule  as  matter  of  law  that  the  plain- 
tiff was  entitled  to  recover  the  amount  of 
tax  due  for  the  three  years  according  to  the 
computation  of  the  Comptroller  upon  the  de- 
fendant's return  of  gross  receipts  for  each 
of  the  years,  together  with  interest,  and 
also  the  penalty  of  6  per  cent  upon  the 
amount  of  the  receipts  imposed  by  the  law 
for  default  in  payment  The  second  prayer, 
in  effect  asked  the  court  to  instruct  Itself 
sitting  as  a  Jury  that  M  it  should  find  that 
the  gross  receipts  or  earnings  of  the  defend- 
ant were  the  respective  sums  therein  men- 
tioned for  the  three  several  years,  and  that 
the  state  tax  commissioner  had  assessed  the 
defendant  for  each  one  of  said  years  2  per 
cent  of  its  gross  receipts  or  earnings,  then 
the  verdict  of  the  court  must  be  for  the 
plaintiff  for  the  amount  which  it  sitting  as 
a  Jury  might  find  to  be  due  as  taxes  upon 
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the  gross  receipts  or  earnings  of  the  de- 
fendant so  assessed  for  the  said  three  years, 
with  Interest  thereon,  and  the  penalty  of  5 
per  cent  Imposed  by  the  statute.  The  third 
prayer  directed  the  court,  as  a  jury,  In  de- 
termining the  gross  receipts  or  earnings  of 
the  defendant  under  the  plaintiffs  second 
prayer,  to  take  Into  consideration  the  gross 
receipts  or  earnings  from  all  sources.  As- 
suming that  the  word  "comptroller,"  appear- 
ing in  the  first  prayer,  Is  a  misprint  for  "tax 
commissioner,"  the  plaintiffs  prayers  should 
have  been  granted  In  connection  with  the  de- 
fendant's eighth  prayer. 

The  defendant  offered  11  prayers,  each  one 
of  which,  except  the  third  and  ninth,  asked 
the  court  to  rule  that  the  earnings  from  the 
part  therein  named  of  the  defendant's  busi- 
ness could  not  be  considered  In  calculating 
the  franchise  tax  sued  for.  The  third  prayer 
asserted  that,  it  appearing  from  the  undis- 
puted evidence  that  no  part  of  the  defend- 
ant's earnings  for  the  year  ending  January 
81,  1903,  had  been  derived  from  trust  busi- 
ness, It  was  not  liable  for  any  tax  on  its 
gross  receipts  for  that  year.  The  ninth  pray- 
er asserted  that  as  a  matter  of  law  the  sum 
paid  by  defendant  as  Interest  on  deposits 
should  be  deducted  from  the  returns  from 
said  deposits  in  computing  its  gross  receipts. 
The  court  granted  three  of  the  defendant's 
nine  prayers  predicated  upon  the  proposition 
that  the  earnings  from  specified  branches  of 


the  company's  business  should  be  excluded 
In  arriving  at  its  gross  receipts  for  the  pur- 
pose  of  the  tax,  and  rejected  the  other  six. 
Under  the  views  which -we  have  expressed  In 
this  opinion,  all  nine  of  those  prayers  should 
have  been  rejected,  except  the  eighth,  which 
held  that  $100  received  for  acting  as  trustee 
of  a  mortgage  made  by  a  Virginia  corporation 
upon  land  lying  in  Virginia  could  not  be  re- 
garded as  part  of  the  receipts  from  business 
done  in  this  state.  That  prayer  was  properly 
granted,  as  It  does  not  appear  from  the  rec- 
ord that  the  service  rendered  in  that  instance 
was  done  within  the  state.  The  defendant's 
third  prayer  was  properly  rejected,  as  the 
business  done  by  the  defendant  during  the 
year  there  mentioned  was  business  of  the  trust 
company  within  the  meaning  of  the  law  im- 
posing the  tax  on  the  gross  receipts  of  such 
companies  as  we  have  construed  It  The  de- 
fendant's ninth  prayer,  which  was,  m  effect 
granted  in  granting  the  tenth  prayer,  should 
have  been  refused,  as  interest  paid  on  de- 
posits was  simply  an  item  of  the  expenses 
of  conducting  the  business. 

For  the  error  of  the  learned  judge  below 
in  rejecting  the  plaintiff's  prayers  and  In 
granting  the  defendant's  first,  sixth,  and 
tenth  prayers,  the  judgment  appealed  from 
must  be  reversed. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial;  the  costs  In  both  appeals  to  be 
paid  by  the  Central  Trust  Company. 
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HARFORD  COUNTY   COM'ES  v.  HAUSB. 

(Court  of  Appeals  of  Maryland.   June  26, 1907.) 

Highways— Injubies   from    Defect— Negli- 
gence. 

A  finding  that  a  dangerous  hole  in  a  high- 
way, whereby  a  traveler  was  injured,  was  due 
to  the  negligence  of  county  commissioners,  and 
not  merely  to  a  snow,  is  justified  by  evidence 
that  the  road  at  such  place  was  in  an  unsafe 
and  dangerous  condition  a  month  before  the 
snow,  and  that  for  the  10  days  after  the  snow 
left,  and  before  the  accident,  the  road  was  con- 
sidered out  of  repair  and  unsafe  for  persons  to 
travel. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  |  527.] 

Appeal  from  Circuit  Court,  Cecil  County; 
James  A.  Pearce  and  Wm.  H.  Adklns,  Judges. 

Action  by  Harry  B.  Hause  against  the 
county  commissioners  of  Harford  county. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Argued  before  BRISCOE,  BOYD,  8CH- 
MUCKEB,  BURKE,  and  ROGERS,  JJ. 

Walter  W.  Preston,  for  appellant  A.  Free- 
born Brown  and  Albert  Constable,  for  ap- 
pellee. 

BRISCOE,  3.  This  Is  a  suit  to  recover 
damages  for  personal  injuries  received  by  the 
appellee,  while  traveling  on  one  of  the  publtc 
roads  of  Harford  county  with  wagon  and 
horses.  The  declaration  contains  a  single 
count.  It  avers  that  the  county  commis- 
sioners of  Harford  county  negligently  allow- 
ed one  of  the  highways,  to  wit,  the  public 
highway  leading  from  Havre  de  Grace  to 
Level,  in  Harford  county,  to  become  out  of 
repair  at  a  point  at  a  gate  of  a  certain 
Archer  Botts,  on  the  public  highway,  and 
negligently  permitted  the  same  to  remain  out 
of  repair  and  in  a  dangerous  condition  for 
the  traveling  public  for  a  long  time,  so  that 
on  the  10th  day  of  March,  1905,  the  plain- 
tiff, while  in  the  exercise  of  due  care  on  his 
part,  while  traveling  by  riding  the  saddle 
horse  of  a  four-horse  team,  was  Injured  by 
the  saddle  horse  falling  Into  a  deep  and 
dangerous  hole  on  the  highway  at  and  near 
the  gate  of  Archer  Botts,  which  the  defend- 
ant had  negligently  permitted  to  remain  out 
of  repair  for  a  long  time,  and  thereby  was 
thrown  down,  crushed,  and  permanently  in- 
jured and  Incurred  loss  of  time  and  expense 
in  and  about  the  care  of  his  wounds  and 
Injuries.  At  the  trial  of  the  case,  the  plain- 
tiff presented  3,  and  the  defendant  10,  pray- 
ers. The  court  below  granted  the  prayers  as 
offered,  except  the  defendant's  first  prayer, 
which  was  modified,  and  as  modified  was 
granted.  The  action  of  the  court,  in  granting 
the  plaintiff's  prayers,  and  in  granting  the  de- 
fendant's prayer  as  modified,  under  the  facts 
of  the  case,  constitute  the  first  and  only  bill 
of  exception.  The  verdict  and  judgment  be- 
ing In  favor  of  the  plaintiff,  the  defendant 
has  appealed. 

The  legal  propositions  involved  In  this  ap- 
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peal  are  few  and  simple,  and  hare  been 
announced  by  repeated  decisions  of  this 
court  By  section  1  of  article  25  of  the  Code, 
the  county  commissioners  of  each  county  of 
the  state  are  declared  to  be  a  corporation 
and  shall  have  charge  of  and  control  over 
the  property  owned  by  the  county  and  over 
county  roads  and  bridges,  and,  whenever  In 
their  opinion  the  public  Interests  require  or 
will  be  thereby  advanced,  may  commit  the 
whole  matter  of  grading  and  constructing 
public  roads  and  the  repairs  thereof  to  the 
charge  of  competent  and  scientifically  educat- 
ed civil  engineers,  who  shall  direct  and  man- 
age all  such  public  roads  under  the  Immediate 
control  of  the  county  commissioners.  And  by 
section  2  of  the  same  article,  it  is  provided 
that  they  shall  also  In  their  respective  coun- 
ties have  control  over  all  the  public  roads, 
and  make  such  rules  and  regulations  for  re- 
pairing, clearing,  mending,  and  perfecting 
the  same,  and  providing  for  the  payment  of 
the  cost  of  the  same,  as  they  may  deem  nec- 
essary. The  duty  Imposed  upon  the  county 
commissioners  of  each  county  in  this  state, 
under  the  sections  of  the  public  general  law, 
above  quoted,  and  the  legal  liability  on  the 
part  of  the  county,  for  injuries  resulting 
from  a  neglect  of  duty,  to  keep  the  roads  In 
repair  and  In  a  safe  condition,  have  been  too 
well  settled  by  the  decisions  of  this  court 
to  need  any  discussion  here.  The  law  estab- 
lished in  Duckett'B  Case,  20  Md.  468,  83  Am. 
Dec.  557,  has  been  since  followed  In  a  num- 
ber of  cases  in  tills  court,  and  has  become 
the  settled  law  of  the  state,  applicable  to 
this  class  of  cases.  Calvert  Co.  Com'rs  v. 
Gibson,  86  Md.  229;  Co.  Com'rs  v.  Baker,  44 
Md.  1. 

In  the  case  at  bar,  It  is  admitted  that  the 
public  road  where  the  accident  happened  was 
a  public  highway  near  Havre  de  Grace,  In 
Harford  county,  and  was  one  of  the  county 
roads,  under  the  control  and  in  charge  of 
the  county  commissioners.  At  the  time  of 
the  accident,  the  plaintiff  was  riding  the 
saddle  horse  of  a  four-horse  team,  hauling 
a  load  of  canned  goods  to  Havre  de  Grace, 
when  the  horse  fell  Into  a  large  hole  in  the 
public  road,  breaking  the  plaintiff's  leg  and 
permanently  Injuring  him.  The  defense  re- 
lied upon  by  the  appellants  to  exonerate 
them  from  liability  is  that,  during  the  month 
of  February,  1905,  a  heavy  snowstorm  pre- 
vailed throughout  the  county,  and  the  danger- 
ous condition  of  the  road  on  the  10th  of 
March,  when  the  accident  occurred,  was  caus- 
ed by  the  melting  of  the  snow  and  the  thawing 
of  the  ground,  and  not  to  any  negligence  on 
their  part  As  the  case  stands  from  the  rec- 
ord, there  was  evidence  tending  to  show  that 
the  road  where  the  accident  happened  was 
in  an  unsafe  and  dangerous  condition  for  a 
month  prior  to  the  falling  of  the  snow,  and 
that  from  the  1st  of  March,  1905,  the  date  of 
the  removal  of  the  snow,  to  the  10th  of 
March,  1905,  the  day  of  the  accident,  it  was 
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considered  out  of  repair  and  unsafe  for  per- 
sons to  travel.  The  evidence,  as  set  out  In 
the  record,  was  amply  sufficient,  if  believed 
by  the  Jury,  to  establish  negligence  on  the 
part  of  the  appellants,  in  the  care  and  main- 
tenance of  the  road  In  question.  The  accident 
appears  to  have  been  the  result  of  the  bad 
condition  of  the  public  road,  and  not  in  any 
way  due  to  the  fault  or  negligence  of  the  ap- 
pellee. The  plaintiff's  prayers  were  proper- 
ly granted.  They  fairly  and  correctly  sub- 
mitted the  law  of  the  case  bearing  upon  the 
defendant's  liability  and  the  true  rule  for 
the  guidance  of  the  Jury,  in  estimating  the 
damages  for  the  injury  received.  The  de- 
fendant's first  prayer  was  properly  rejected, 
as  offered.  It  was  granted,  sb  amended,  by 
the  Insertion  of  the  proviso,  that  "unless  the 
Jury  shall  find  that  the  defendant  had  suffi- 
cient time  to  have  acquired  notice  of  the  said 
defect  by  the  exercise  of  ordinary  diligence 
so  as  to  have  repaired  said  defect  before  the 
accident  complained  of,  and  in  this  connection 
the  Jury  are  entitled  to  take  into  considera- 
tion all  the  surrounding  circumstances."  The 
theory  of  the  defendant's  case,  we  think,  was 
fully  submitted  In  their  nine  granted  prayers, 
and  In  their  first  prayer  as  amended  by  the 
court.  The  question  of  negligence  and  con- 
tributory negligence  was  one  of  fact  for  the 
jury  to  determine  from  all  the  evidence,  and, 
there  being  no  reversible  error  In  the  rulings 
of  the  court  upon  the  prayers,  the  judgment 
will  be  affirmed. 
Judgment  affirmed,  with  costs. 

(106  lid.  69) 

CANTON  CO.  OP  BALTIMORE  v.  MAYOR, 

ETC.,  OP  BALTIMORE. 

(Court  Of  Appeals  of  Maryland.     June  28, 

1907.) 

1.  Appeal— Review— Scope— Sufficiency  of 
Record. 

On  appeal  the  Court  of  Appeals  may  not 
consider  testimony  stricken  out  by  the  trial 
judge,  where  neither  the  evidence  nor  a  state- 
ment of  its  substance  appears  in  the  record, 
and  there  has  been  no  application  for  a  writ  of 
diminution  to  supply  it. 

2.  Dedication  —  Intent  to  Dedicate  —  Evi- 
dence— Sufficiency. 

Evidence  held  insufficient  to  establish  an 
intent  of  an  owner  of  land  to  dedicate  it  to  pub- 
lic use  as  a  park. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §  86.] ' 

3.  Easemknts— Extinguishment  —  Nonuseb 
and  Advebse  Use. 

Though  mere  nonuser  of  an  easement,  even 
for  more  than  20  years,  will  not  afford  conclu- 
sive evidence  of  abandonment,  such  nonuser  for 
a  prescriptive  period,  united  with  an  adverse 
use  of  the  servient  estate,  inconsistent  with  the 
existence  of  the  easement,  will  extinguish  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  {  84.] 

On  motion  for  reargument    Application  re- 
fused. 

For  former  opinion,  see  66  Atl.  679. 

SCHMUCKER,  J.    Since  the  handing  down 
of  the  opinion  in  this  case  the  appellee,  Bal- 


timore City,  has  made  a  motion  for  a  re- 
argument,  and  has  filed  a  carefully  prepared 
brief  In  support  of  the  motion.  The  reasons 
advanced  by  the  brief  for  a  reargument  may 
be  conveniently  grouped  under  three  heads, 
which  are:  (1)  That  some  Important  mat- 
ters which  transpired  at  the  trial  below,  tend- 
ing to  prove  a  dedication  of  the  square  ot 
ground  in  question  to  public  use  as  a  park  by 
acts  in  pais  or  admissions,  were  not  shown 
by  the  record;  (2)  that  we  did  not  correctly 
apprehend  or  give  due  weight  to  the  evidence 
which  appeared  in  the  record  tending  to 
prove  the  dedication  by  implied  covenants 
arising  from  deeds  made  by  the  Canton  Com- 
pany to  sundry  purchasers  of  lots  from  it; 
(3)  that  we  erred  in  the  conclusions  of  law 
at  which  we  arrived. 

We  held  In  our  opinion  already  filed  that, 
under  the  plain  decisions  of  this  court  from 
which  we  saw  no  reason  to  depart,  the  city 
was  not  entitled  to  maintain  the  present  ac- 
tion of  ejectment,  because  it  had  no  legal 
title  to  the  land  in  controversy.  Because  of 
the  Importance  of  the  case,  and  the  thorough- 
ness with  which  It  had  been  discussed,  we 
also  expressed  our  views  upon  the  legal  suffi- 
ciency of  the  evidence  to  establish  a  dedica- 
tion of  the  lot  and  the  effect  of  the  ripened 
adverse  possession  of  the  lot  by  the  Canton 
Company  long  before  any  attempt  at  an  ac- 
ceptance of  the  alleged  dedication  had  been 
made  on  the  part  of  the  public.  After  a  care- 
ful consideration  of  the  brief  on  the  motion 
we  see  no  reason  to  change  our  views  on  the 
want  of  right  in  the  city  to  maintain  the 
suit;  but  in  view  of  the  labor  and  care  be- 
stowed by  counsel  upon  the  brief  we  will 
examine  its  leading  propositions  upon  the 
other  features  of  the  case. 

This  appeal,  like  all  others,  must  be  de- 
termined by  us  upon  the  contents  of  the  rec-' 
ord.  We  are  not  at  liberty  to  consider  the 
alleged  testimony  of  Bernard  N.  Baker  touch- 
ing acts  in  pals  of  the  Canton  Company  tend 
ing  to  prove  a  dedication,  said  by  the  brief 
to  have  been  Introduced  by  the  city  at  the 
trial  below  and  stricken  out  by  the  trial 
judge  on  motion  of  the  Canton  Company,  be- 
cause neither  that  evidence  nor  any  state- 
ment of  Its  substance  appears  In  the  record, 
nor  was  there  any  application  for  a  writ  of 
diminution  to  supply  it  The  same  observa- 
tion applies  to  the  other  statements  in  the 
brief  of  what  occurred  or  was  said  at  the 
trial  below  which  is  not  shown  by  the  record. 
In  deciding  only  the  case  put  before  us  by 
the  record,  we  furnish  a  precedent  for  such 
cases  only  as  are  sufficiently  similar  in  facts 
to  the  one  before  us  to  Justify  a  like  ap- 
plication to  them  of  the  principles  upon 
which  we  base  our  conclusions. 

Turning  our  attention  to  the  suggestion  in 
the  city's  brief  on  the  motion,  that  we  were 
misled  as  to  the  true  character  and  effect  of 
the  plats  offered  'in  evidence  by  It  as  tending, 
when  taken  together  with  certain  deeds,  to 
establish  the  alleged  dedication  of  the  square 
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to  public  use,  we  will  briefly  review  the  con- 
tents of  the  record  in  that  respect.    Sundry 
deeds    appear   in    record   from    the    Canton 
Company  of  portions  of  its  land  which  recite 
that  the  lots  thereby  conveyed  are  lots  laid 
down  on  the  Cantou  Company's  plat     Copies 
of  three  plats  were  put  In  evidence  by  the 
city  subject  to  exception  on  which  the  lands 
of  the  company  are  laid  out  In  lots,  and  the 
square  in  question   Is   shown   as   a  public 
square.    The  deeds  themselves  make  no  men- 
tion of  or  reference  to  the  square,  nor  do 
they  contain  a  description  of  or  identify  the 
plat  to  which  they  refer,  nor  does  the  record 
contain  any  direct  testimony  connecting  the 
plats  or  any  of  them  with  the  deeds.    The 
record  shows  a  notice  from  the  city  to  the 
Canton  Company  to  produce  at  the  trial  be- 
low the  plat  known  as  "Sales  Plat  No.  1"  of 
the  company  published  about  1845,  and  said 
in  the  notice  to  hare  been  referred  to  in 
numerous  conveyances  of  the  company  after 
that  date,  and  also  the  sales  plat  of  the  com- 
pany published  In  1853,  and  said  in  the  no- 
tice to  have  been  referred  to  in  numerous 
conveyances  of  the  company  after  that  date. 
It  does  not  appear  by  the  record  that  any 
plats  were  produced  by  the  Canton  Company 
in  response  to  that  notice.    Following  the  no- 
tice there  appears  in  the  record  an  agreement 
of  counsel  that  the  city  might  produce  and 
use  on  Its  behalf,  subject  to  all  exception 
and  objection  that  might  be  Interposed  to 
the  use  of  the  original  as  evidence,  a  blue 
print  of  the  plat  known  as  "Sales  Plat  No. 
1,"  made  about  1845,  and  also  a  copy  of  the 
plat  of  the  Canton  Company's  property  pre- 
pared in  1853  by  William  Dawson,  Jr.    This 
agreement  contains  no  admission  at  all  that 
either  of  these  plats  was  the  one  referred  to 
in  the  deeds,  relied  on  for  the  alleged  dedica- 
tion, nor  are  those  deeds  mentioned  or  in 
any  manner  referred  to  in  the  agreement. 
The  trial  judge  asked  the  counsel  whether 
it  was  admitted  that  the  deeds  referred  to 
either  of  the  two  plats,  and  the  counsel  for 
the  Cantou  Company  replied:     "We  do  not 
admit  that  they  do,  and  we  do  not  think  that 
they  do,"  and,  after  further  colloquy,   re- 
iterated their  refusal  to  admit  that  either 
of  the  plats  was  the  one  referred  to  by  the 
deeds,  although  they  admitted  that  they  were 
Canton   Company   plats.    The  copies,   men- 
tioned In  the  agreement,  of  the  two  plats, 
were  Introduced  by  the  city,  subject  to  the 
exception  above  stated,  but  no  evidence  was 
offered  to  show  that  the  company  had  pub- 
lished either  of  the  plats,  or  recorded  them  In 
tbe  public  records,  or  exhibited  them  to  the 
purchasers  of  the  lots  or  to  other  persons. 
Wben  the  copy  of  the  plat  of  1853  was  put 
In  evidence,  there  appeared  pasted  upon  its 
back  what  was  designated  as  a  "Plan  of  the 
city  of  Baltimore,  as  enlarged  and  laid  out 
by   T.  H.  Poppleton  under  the  direction  of 
commissioners  appointed  by  the  General  As- 
sembly    *     *     *     corrected   to   November, 
1851,  a  survey  of  its  environs  and  Canton^ 


On  this  plat  the  square  appeared  as  it  did 
upon  the  other  two.  The  city  admitted  that 
this  plat  was  a  separate  one  from  that  on 
which  it  was  pasted,  and  that  the  two  had 
not  been  issued  together  by  the  Canton  Com- 
pany. No  further  evidence  appears  touching 
this  last-mentioned  plat.  The  Canton  Com- 
pany subsequently  moved  to  strike  out  the 
deeds  and  all  of  the  plats  from  the  evidence, 
but  the  court  refused  to  grant  the  motion. 
This  evidence  does  not,  in  our  opinion,  meas- 
ure up  to  the  standard  set  by  us  in  Harbor 
Co.  v.  Smith,  85  Md.  542,  37  Atl.  27,  of  the 
character  of  evidence  required  to  establish, 
as  must  be  done  beyond  reasonable  doubt, 
the  intention, of  an  owner  of  property  to  dedi- 
cate it  to  public  use.  In  that  cose  we  said: 
"The  rule  that  the  strongest,  clearest,  and 
most  convincing  proof  of  Intention  will  be 
required  to  establish  a  dedication  has  been 
announced  again  and  again  by  this  court." 
The  brief  on  the  motion  suggests  that,  al- 
though there  was  no  direct  testimony  tracing 
any  of  these  plats  to  the  possession  of  the 
Canton  Company,  such  possession  was  suffi- 
ciently established  by  the  contents  of  the  let- 
ter of  November  30,  1906,  from  the  plaintiffs 
to  the  defendant's  counsel  inclosing  the  notice 
to  produce  the  plats,  taken  together  with 
the  agreement  of  counsel  for  the  use  of 
copies  of  plats  In  lieu  of  the  originals,  and 
the  admission  of  defendant's  counsel  that 
they  were  Canton  Company's  plats.  With- 
out reviewing  In  detail  these  several  ele- 
ments of  proof,  we  are  of  opinion,  after  care- 
fully examining  them,  that,  even  if  it  be  ad- 
mitted that  they  show  the  plats  to  have  been 
at  some  time  in  the  possession  of  the  com- 
pany, they  do  not  show  at  what  time,  nor 
do  they  prove  that  the  plats  or  any  of  them 
were  distributed  or  Issued  to  the  public  by 
the  company,  or  In  any  manner  employed  by 
It  In  procuring  or  making  the  sales  for  which 
the  deeds  appear  in  the  record,  nor  do  they 
sufficiently  connect  the  plats  with  the  deeds. 
The  views  expressed  In  our  opinion  already 
filed,  as  to  the  true  operation  and  effect  of 
the  reference  to  the  square  as  laid  down  on  a 
Canton  Company  plat  contained  in  the  mort- 
gage from  that  company  to  George  S.  Brown 
and  others  in  1873  which  was  afterwards 
paid  off  and  released,  remain  unchanged  and 
need  not  be  repeated.  The  brief  calls  atten- 
tion to  the  fact,  of  which  we  were  aware 
when  our  opinion  was  written,  that  In  White 
v.  Flannlgan,  1  Md.  542,  54  Am.  Dec.  668,  the 
court,  In  commenting  upon  Howard  v.  Rogers, 
4  Har.  &  John.  (Md.)  278,  said  In  effect 
that  It  appeared  from  the  record  In  that  case, 
although  not  from  the  printed  report,  that 
the  dedication  made  by  Col.  Howard  of  the 
lot  on  German  street  was  conditioned  upon 
the  removal  of  the  State  Capitol  to  Balti- 
more, and  that  if  the  condition  had  been  com- 
plied with  Howard  could  not  have  resisted 
a  claim  to  have  It  so  dedicated.  Giving  full 
force  to  the  construction  thus  placed  upon 
Howard  v.  Rogers*  it  would  afford  no  ground 
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for  changing  the  views  expressed  by  tis  of 
the  insufficiency  of  the  evidence  In  the  pres- 
ent case  to  establish  the  dedication  here 
claimed.  Howard  ▼.  Rogers  differs  from  the 
present  case  in  that  there  was  not  only 
proof  of  the  making  and  publication  by  How- 
ard of  a  plat  of  his  land  showing  the  exist- 
ence and  location  of  the  park,  but  the  deed 
itself  from  Howard  to  Rogers  stated  on  Its 
face  that  the  square,  lying  opposite  the  lot 
conveyed,  was  "intended  for  public  uses." 
It  further  appears  that  in  that  case  a  deed 
for  the  lot,  In  which  the  expression  "relative 
to  the  public  square"  was  omitted,  had  been 
executed  by  Howard  and  tendered  to  Rogers, 
who  refused  to  accept  It,  and  insisted  that 
those  words  be  inserted  In  the  deed  for  the 
purpose  of  giving  his  lot  the  privilege  of 
fronting  on  the  square  "We  have  here  no 
such  proof  of  an  intention  to  dedicate  the 
square  In  question  as  was  presented  In  that 
case. 

Nor  can  we  yield  our  assent  to  the  very 
urgent  contention  made  in. the  brief  on  the 
motion  as  to  the  effect  of  the  adverse  posses- 
sion of  the  square  by  the  Canton  Company. 
The  uncontradicted  evidence  in  the  record 
shows  that  since  1856  there  has  been  no  use 
by  the  public  of  the  square  as  a  park,  with- 
out the  express  permission  of  the  Canton 
Company  first  obtained  for  that  purpose,  and 
that  during  all  of  that  time  the  company  has 
maintained  an  uninterrupted  adverse  posses- 
sion by  actual  lnclosure  of  the  square,  so  open 
and  notorious  that  it  could  not  have  escaped 
the  notice  of  any  one  living  or  passing  in 
sight  of  It,  and  so  hostile  and  exclusive  as  to 
have  completely  prevented  the  exercise  of  a 
right  or  easement  In  any  other  person  to  en- 
ter upon  and  use  the  square  as  a  park.  That 
state  of  affairs  continued  uninterruptedly  for 
40  years  before  any  attempt  on  the  part  of 
the  public  authorities  was  made  to  accept 
the  alleged  dedication  of  the  square  as  a  park. 
Although  it  Is  conceded  that  mere  nonuser 
of  an  easement  even  for  more  than  20  years 
will  not  afford  conclusive  evidence  of  its 
abandonment,  such  nonuser  for  a  prescriptive 
period,  united  with  an  adverse  use  of  the 
servient  estate  inconsistent  with  the  existence 
of  the  easement,  will  extinguish  it  Wash- 
burn on  Easements,  H  651,  552 ;  14  Cyc.  1195 ; 
10  A  ft  B.  Encyc.  of  Law,  436;  Woodruff  v. 
Paddock,  130  N.  Y.  618,  29  N.  B.  1021 ;  Mat- 
ter of  New  York,  eta,  73  N.  Y.  App.  Dlv.  394, 
77  N.  Y.  Supp.  31;  Smyles  v.  Hastings,  22 
N.  Y.  224;  Smith  v.  Langewald,  140  Mass. 
205,  4  N.  E.  571 ;  Spackman  v.  Steidel,  88  Pa. 
453;  Horner  v.  StllWeU,  35  N.  J.  Law,  307; 
Bently  v.  Root,  19  R.  I.  205,  32  Atl.  918; 
McKlnney  v.  Lanning,  139  Ind.  170,  38  N.  B. 
601 ;  Lathrop  ▼.  Eisner,  93  Mich.  599,  53  N. 
EL  791 ;  Louisville  v.  Qulnn,  94  Ky.  810,  22 
8.  W.  221.  In  Clendenin  v.  Md.  Construc- 
tion Co,  86  Md.  85,  87  AtL  711,  we  said.  In 
reference  to  the  dedication  to  public  use  of 
streets  and  highways  resulting  from  the  Im- 
plied covenant  arising  from  the  call  for  such 


streets  as  boundaries  in  deeds  of  lots  lying 
thereon:  "So  long  as  the  Implied  covenant 
between  the  grantor  and  grantee  exists,  the 
city  can  accept,  unless  there  has  been  an 
abandonment  or  an  estoppel  of  some  kind; 
but  as  the  dedication  to  the  public  springs 
from  and  is  supported  by  the  title  conveyed 
to  the  grantee,  and  must  depend  upon  the  ex- 
istence of  that  covenant  it  must  cease  with 
It  if  there  has  been  no  acceptance  during 
the  time  it  was  in  the  power  of  the  city  to  ac- 
cept" Again,  we  said  In  Story  v.  Ulman,  88 
Md.  247,  41  Atl.  121:  "But  when  a  dedica- 
tion is  presumed  from  an  implied  covenant 
In  a  deed  which  arises  from  a  call  for  a 
street  as  a  boundary  line,  this  dedication  will 
be  defeated  if  the  covenant  is  rescinded  be- 
fore the  street  Is  opened  or  used  by  the  pub- 
lic" As  we  have  frequently  held  that  the 
right  of  the  public  in  such  cases  Is  only  co- 
extensive with  the  easement  acquired  by 
the  purchaser,  and  must  be  measured  by  Its 
limits,  it  follows  that  If  that  easement  has 
been  extinguished  by  nonuser,  coupled  with 
adverse  possession,  before  there  has  been  an 
acceptance  by  the  public  the  dedication  will 
be  defeated.  The  principles,  thus  declared 
in  reference  to  the  dedication  of  streets  to 
public  use  from  Implied  covenants  in  con- 
veyances to  purchasers  of  lots  bounding  there- 
on, apply  with  at  least  equal  force  to  the 
dedication  of  a  square  to  public  use  as  a  park 
from  the  reference  to  a  plat  on  which  it  la 
shown,  In  a  conveyance  by  its  owner  of  other 
lots  appearing  on  the  same  plat 

The  application  for  a  reargument  of  the 
case  must  be  refused. 

Motion  refused,  with  costs. 


(106  IM.  42S) 

DONNELLY  ▼.  SUPREME  COUNCIL* 
CATHOLIC  BBNEV.  LEGION. 

(Court  of  Appeals  of  Maryland.    June  25, 1907.) 

1.  Beneficial  Associations  —  Actions  fob 
Benefits—  Resort  to  Courts. 

Where  the  tribunals  of  a  mutual  benefit 
society  have  power  to  decide  a  disputed  question, 
their  jurisdiction  is  exclusive,  whether  there  is 
a  by-law  stating  such  decision  to  be  final  or  not; 
and  the  courts  cannot  be  invoked  to  review 
their  decisions  of  questions  coming  properly  be- 
fore them,  except  in  cases  of  fraud. 

2.  Same— By-Laws  as  Part  or  Contract— 
Existing  Provisions. 

Where,  at  the  time  a  person  Joined  a  mu- 
tual benefit  society,  there  was  a  by-law  limit- 
ing tbe  members  who  could  receive  benefits  for 
permanent  disability  to  attend  to  business  or  to 
gain  a  livelihood  to  those  who  were  destitute  of 
the  means  of  support  when  they  arrived  at  tbe 
age  of  expectancy,  and  the  by-law  was  made  a 
part  of  his  contract  with  his  knowledge,  he  is 
bound  by  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Beneficial  Associations,  H  5,  6] 

Appeal  from  Superior  Court  of  Baltimore 
City. 

Action  by  John  Donnelly  against  the  Su- 
preme Council,  Catholic  Benevolent  Legion. 
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From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
8CHMUCKER,  BURKE,  and  ROGERS,  JJ. 

E.  Allan  Sauenveln  and  Charles  W.  Heins- 
ler,  for  appellant.  William  S.  Bansemer  and 
Richard  B.  Tlppett,  for  appellee. 

BURKE,  J.  John  Donnelly,  the  appellant, 
sued  the  Supreme  Council,  Catholic  Benev- 
olent Legion,  a  corporation  organized  under 
the  laws  of  the  state  of  New  York.  The  de- 
fendant Is  a  fraternal  and  beneficial  organiza- 
tion ;  Its  particular  business  and  object  being 
"to  unite  fraternally  all  male  Roman  Catho- 
lics, personally  acceptable,  of  sound  bodily 
health,  for  social,  benevolent,  and  Intellectual 
improvement,  and  to  afford  moral  and  ma- 
terial aid  to  Its  members  and  dependents  by 
establishing  a  fund  for  the  relief  of  sick  and 
distressed  members,  and  a  benefit  fund  from 
which  on  satisfactory  evidence  of  .the  death 
of  a  member,  who  has  complied  with  all  Its 
lawful  requirements,  a  fixed  sum  Is  to  be  paid 
to  the  family  or  dependents  of  such  member 
as  he  shall  have  directed;  and  from  which 
benefit  fund  another  fixed  sum  is  to  be  paid 
to  a  member  who  shall  have  complied  with  all 
lawful  requirements,  and  who  shall  have  be- 
come permanently  disabled  from  attending  to 
business,  or  gaining  a  livelihood."  In  1882, 
the  plaintiff  made  application  for  membership 
in  the  defendant  corporation,  in  which  appli- 
cation he  promised  and  agreed  to  make  punc- 
tual payment  of  all  dues  and  assessments  for 
which  he  might  become  liable,  and  to  conform 
in  all  respects  to  the  laws,  rules,  and  usages 
then  in  force,  or  which  might  thereafter  be 
adopted  by  the  Supreme  Council,  Catholic 
Benevolent  Legion.  On  the  12th  day  of  De- 
cember, 1882,  the  defendant  Issued  to  him  a 
benefit  certificate,  wherein  it  promised  to  pay 
to  him  out  of  its  funds  the  sum  of  $2,500,  up- 
on due  proof  that  he  had  become  entitled 
thereto  under  the  provisions  of  law  relative 
to  permanent  disability.  At  the  time  of  the 
plaintiff's  application  for  membership,  and  at 
the  time  of  Issuing  the  benefit  certificate,  the 
provisions  of  the  defendant's  constitution  and 
by-laws  relating  to  the  payment  of  disability 
benefits  were  as  follows :  Section  8  of  article 
2  of  the  constitution  provided  that  it  should 
establish  a  benefit  fund,  from  which,  on  satis- 
factory evidence  of  the  death  of  a  member, 
who  had  complied  with  all  the  lawful  require- 
ments of  the  order,  a  sum  not  exceeding 
$5,000  should  be  paid  to  the  family  or  de- 
pendents, as  such  member  may  have  directed, 
and  from  which  said  fund  a  sum  not  exceed- 
ing $2,500  should  be  paid  to  a  member  who 
bad  become  permanently  disabled  from  at- 
tending tto  business,  or  gaining  a  livelihood, 
and  who  should  then  have  complied  with  all 
the  lawful  requirements  of  said  body  cor- 
porate. No  application  for  a  disability  bene- 
fit could  be  made  until  the  member  had  ar- 
rived at  the  age  of  expectancy  fixed  by  the 


printed  table  of  the  laws  of  the  order.  By 
section  2,  of  ehapter  1  of  the  laws  of  the  de- 
fendant It  was  provided  as  follows:  "Five 
thousand  dollars  shall  be  the  largest  amount 
paid  by  this  legion  on  the  death  of  a  member. 
Twenty  five  hundred  dollars  shall  be  the 
largest  amount  paid  for  a  permanent  dis- 
ability benefit  Five  thousand  dollars  shall 
be  paid  on  the  death  of  every  sixth  grade 
member ;  three  thousand  dollars  on  the  death 
of  every  fourth  grade  member;  two  thousand 
dollars  on  the  death  of  every  third  grade 
member;  one  thousand  dollars  on  the  death 
of  every  second  grade  member ;  and  five  hun- 
dred dollars  on  the  death  of  every  first  grade 
member.  And  one-half  of  the  amount  of  each 
grade  may  be  paid  to  a  member  of  that  grade 
who  shall  have  become  permanently  disabled 
from  attending  to  his  business,  or  gaining  a 
livelihood,  and  Is  destitute  of  the  means  of 
support  when  he  shall  have  arrived  at  the 
age  of  expectancy." 

The  plaintiff  contends  that  the  portion  of 
the  above  by-law,  which  makes  the  payment 
of  the  permanent  disability  benefit  dependent 
upon  his  being  destitute  of  the  means  of  sup- 
port at  the  time  of  his  arrival  at  the  age  of 
expectancy,  is  Invalid  and  not  binding  upon 
him.  It  was  stipulated  in  the  certificate  is- 
sued to  the  plaintiff,  and  upon  which  this  suit 
Is  based,  that  the  constitution  and  laws  of  the 
defendant  society  in  force  at  the  time  of 
Issuing  said  certificate,  and  the  laws  there- 
after enacted  by  the  defendant  society,  to- 
gether with  the  application  for  membership 
made  by  the  defendant,  should  constitute  the 
contract  between  the  plaintiff  and  the  defend- 
ant The  plaintiff  was  a  sixth-grade  member, 
and  claims  to  be  entitled  to  receive  the  sum 
of  $2,500  as  a  disability  benefit  under  the 
terms  of  his  certificate.  The  defendant  had 
established  tribunals  within  its  own  body  to 
which  claims  such  as  the  plaintiff's  were  to 
be  referred,  and  these  tribunals  were  clothed 
with  full  power  to  determine  their  validity, 
and  to  allow  or  reject  them;  an  appeal  being 
allowed  from  these  different  tribunals  to  the 
supreme  council.  Under  the  provisions  of  the 
by-laws  of  the  society  relating  to  a  claim  such 
as  that  sued  for  In  this  case,  the  plaintiff 
made  three  different  applications  for  the  pay- 
ment of  the  amount  for  which  this  suit  is 
brought  His  claim  was  denied  by  the  order, 
and,  notwithstanding  this,  he  contends  that 
a  court  of  law  has  Jurisdiction  to  hear  and 
determine  the  validity  of  his  claim  against 
the  defendant  and  in  support  of  his  conten- 
tion It  is  urged :  First,  that  the  tribunals  es- 
tablished by  the  order  could  not  legally 
pass  upon  his  claim;  second,  conceding  that 
these  tribunals  might  lawfully  pass  upon  the 
claim,  the  plaintiff  still  has  a  right,  after  the 
order  has  rejected  it  to  bring  his  suit  at  law, 
because  there  Is  no  provision  in  the  laws  of 
the  order  that  the  finding  of  this  established 
tribunal  shall  be  final;  third,  because  the 
by-law  of  the  order  which  requires  that  no 
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disability  benefit  shall  be  paid,  unless  the 
member  shall  be  destitute  of  the  means  of 
support  when  be  shall  have  arrived  at  the 
age  of  expectancy,  is  not  binding  upon  him 
and  is  null  and  void,  being,  It  is  argued,  in- 
consistent with  the  constitution  of  the  order, 
and  was  not  passed  in  pursuance  of  authority 
derived  from  it;  and,  fourth,  because  the 
finding  of  the  tribunal  was  defective. 

As  to  the  first  and  fourth  reasons  assigned 
In  support  of  the  right  to  maintain  the  suit, 
it  is  sufficient  to  say  that  this  court  has  ex- 
pressly decided  that  it  is  competent  for  the 
members  of  an  order,  such  as  the  defendant,  to 
agree  that  questions  between  the  members 
and  the  order  relating  to  property  rights  may 
be  referred  to  and  settled  by  tribunals  es- 
tablished within  the  order,  and  that  the 
courts  will  not  undertake  to  Inquire  into  the 
regularity  of  the  procedure  adopted  and  pur- 
sued by  those  tribunals  in  reaching  their 
conclusions.  Each  of  these  propositions  was 
distinctly  established  In  the  case  of  Osceola 
Tribe  No.  11  O.  R.  H.  v.  Schmidt,  Adm'r,  57 
Md.  106,  in  which  this  court  adopted  the 
rule  laid  down  by  the  Supreme  Court  of 
Pennsylvania  in  Vandyke's  Case,  2  Whart, 
312,  30  Am.  Dec.  263,  in  which  a  benefi- 
cial society  had  decided  under  its  by-laws 
that  a  member  was  not  entitled  to  benefits. 
Judge  Grason,  who  delivered  the  opinion  in 
Schmidt's  Case,  quotes  with  approval  the 
following  language  of  Chief  Justice  Gibson: 
"Into  the  regularity  of  these  proceedings  it  is 
not  permitted  us  to  look.  The  sentence  of  the 
society,  acting  In  a  judicial  capacity,  and 
with  undoubted  Jurisdiction  of  the  subject- 
matter,  Is  not  to  be  questioned  collaterally, 
while  it  remains  unreversed  by  superior  au- 
thority." "These  are  private  beneficial  insti- 
tutions operating  on  the  members  only,  who, 
for  reasons  of  policy  and  convenience  affect- 
ing their  welfare,  and  perhaps  their  ex- 
istence, adopt  laws  for  their  government,  to 
be  administered  by  themselves,  to  which 
every  person  who  joins  them  assents.-  They 
require  the  surrender  of  no  right  that  a  man 
may  not  waive,  and  are  obligatory  on  him 
only  so  long  as  he  chooses  to  recognize  their 
authority.  In  the  present  instance,  the  party 
appears  to  have  been  subjected  to  the  general 
laws  and  by-laws  according  to  the  usual 
course,  and,  if  the  tribunal  of  his  own  choice 
has  decided  against  him,  he  ought  not  to  com- 
plain. It  would  very  much  impair  the  use- 
fulness of  such  institutions  if  they  are  to  be 
harrassed  by  petty  suits  of  this  kind,  and  this 
probably  was  a  controlling  consideration  in 
determining  the  manner  of  assessing  benefits 
and  passing  upon  the  conduct  of  members." 
Anacosta  Tribe  of  Redmen  v.  Murbach,  13 
Md.  94,  96,  71  Am.  Dec  626. 

The  proposition  that  the  member  is  not 
precluded  from  suing  at  law,  after  be  has  ex- 
hausted his  remedies  within  the  order,  unless 
the  contract  specifically  provides  that  the  de- 
cisions of  the  tribunals  of  the  order  shall  be 


final,  is  supported  by  the  decisions  of  some 
states,  among  which  are  the  states  of  Illinois 
and  Indiana ;  but  the  Maryland  rule  is  other- 
wise. That  rule  was  expressed  with  clearness 
and  precision  by  the  learned  judge  who  decided 
this  case  below  to  be  that,  when  the  tribunals 
of  the  order  have  power  to  decide  a  disputed 
question,  "their  jurisdiction  is  exclusive, 
whether  there  Is  a  by-law  stating  such  deci- 
sion to  be  final,  or  not,  and  that  the  courts 
cannot  be  Invoked  to  review  their  decisions 
of  questions  coming  properly  before  them, 
except  in  cases  of  fraud.  This  is  true,  wheth- 
er the  member  does  not  press  his  claim  at  all 
before  the  tribunals  of  the  order,  or  whether 
he  carries  It  through  the  final  tribunal,  or 
whether  he  goes  through  only  a  part  of  the 
hearings  which  he  might  have  In  the  order. 
According  to  the  law  of  this  state,  it  Is  the 
existence  of  a  tribunal,  properly  erected  and 
charged  with  the  duty  of  determining  the 
rights  of  the  members  as  between  themselves 
and  the  order,  which  Is  a  bar  to  a  suit  In 
court  of  a  member  against  such  order  in  re- 
gard 'to  any  question  so  confided  to  the  tribu- 
nals of  the  member's  own  choice."  The  rule 
contended  for  by  the  appellant  might  subject 
the  order  to  litigation  over  every  question  of 
property  right  affecting  the  member,  would 
render  the  tribunals  of  the  order  practically 
useless,  and  would  defeat  the*  object  for 
which  they  were  established.  In  Osceola 
Tribe  v.  Schmidt,  Adm'r,  supra,  there  was  no 
law  providing  that  the  decisions  of  the  tribe 
should  be  final,  and  this  omission  was  urged 
as  a  reason  why  the  suit  could  be  maintain- 
ed; but  this  court  applied  the  rule  declared 
In  Anacosta  Tribe  of  Redmen  v.  Murbach, 
13  Md.  94,  71  Am.  Dec.  626,  to  the  case,  and 
held  that  the  adverse  decisions  of  the  tribu- 
nals of  the  order  constituted  a  flat  bar  to  the 
plaintiff's  right  to  recover.  The  by-law  which 
the  plaintiff  assails  as  void  was  adopted  and 
was  In  force  at  the  time  he  became  a  member 
of  the  legion.  It  is,  in  our  opinion,  a  wise 
and  reasonable  regulation,  designed  to  con- 
serve the  funds  of  the  order  for  the  benefit 
.of  that  class  of  persons  to  aid  and  care  for 
whom  was  one  of  Its  chief  reasons  for  Its 
existence.  A  member  "permanently  disabled 
from  attending  to  business  or  gaining  a  liveli- 
hood" might  be  a  man  in  comfortable  circum- 
stances, or  a  millionaire,  and  to  admit  such 
a  person  to  share  in  the  disability  benefit  fund 
would  be  not  only  unreasonable,  but  would 
In  many  instances  divert  the  funds  of  the 
order  to  objects  never  contemplated  by  Its 
founders— from  the  needy  and  distressed  to 
the  well  to  do  and  wealthy.  The  charter, 
constitution,  and  by-laws  of  the  defendant 
provide  a  wise  and  harmonious  system  by 
which  the  benevolent  purposes  of  the  order 
may  be  accomplished. 

Since  the  argument  of  this  case,  the  at- 
tention of  the  court  has  been  called  to  the 
case  of  Ayers  v.  Grand  Lodge  of  Ancient  Or- 
der of  United  Workmen,  decided  by  the  Court 
of  Appeals  of  New  Xork  April  16,  1907,  and 
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reported  in  80  N.  E.  1020.  That  case,  so  far  as 
the  main  questions  Involved  In  this  appeal  are 
concerned,  is  clearly  distinguishable  from  the 
case  at  bar.  In  that  case  the  contract  be- 
tween Emory  D.  Fuller,  the  insured,  who  be- 
came a  member  of  Uie  order  in  1885,  and 
the  defendant,  contain  no  restrictions  as  to 
his  business  or  occupation.  More  than  20 
years  after  the  benefit  certificate  bad  been 
issued  to  him,  the  order,  without  his  consent, 
adopted  a  by-law  suspending  from  member- 
ship those  engaging  In  the  business  of  selling 
intoxicating  liquors  as  a  beverage.  Previous 
to  January  1,  1904,  Fuller  had  never  engaged 
in  the  business  of  selling  liquor ;  but  on  tnat 
day,  in  connection  with  one  Hanchett,  his  co- 
partner, be  began  to  carry  on  a  hotel  at 
Weedsport,  N.  Y.,  and  the  firm  employed  a 
bartender,  who  sold  intoxicating  liquors  for 
them  in  the  usual  way  over  the  bar.  Fuller 
died  In  1904,  and  proofs  of  death  were  made 
out  In  due  form,  but  the  defendant  refused  to 
pay  the  amount  stipulated  to  be  paid  by  the 
certificate,  or  any  part  thereof,  upon  the 
ground  that  the  insured  ceased  to  be  a  mem- 
ber of  the  order  by  engaging  in  the  business 
of  selling  intoxicating  liquors  at  retail  after 
the  passage  of  the  by-law  mentioned.  The 
lower  court  found  that  when  Fuller  Joined 
the  order  he  had  a  right  to  engage  In  the 
liquor  traffic,  and  that  said  order,  by  a  rule 
subsequently  made,  could  not  cut  off  that 
right  which  had  become  vested;  that  the  de- 
fendant had  the  right  to  make  reasonable, 
by-laws,  but  the  by-law  in  question,  made 
without  notice  to  the  Insured,  was  unreason- 
able, and  therefore  void  as  to  him,  and,  being 
a  member  in  good  standing  at  his  death,  the 
plaintiff  was  entitled  to  recover  the  amount 
claimed.  The  Court  of  Appeals  of  New  York, 
in  considering  this  state  of  facts,  said:  "The 
defendant  promised  by  the  contract  which  it 
made  with  the  assured  to  pay  the  beneficiary 
designated  by  him  upon  his  death  the  sum 
of  $2,000.  The  obligation  of  that  contract 
was  not  limited  by  the  occupation  of  the  as- 
sured ;  for,  In  the  absence,  of  any  restriction 
made  by  the  parties,  he  had  an  absolute  right 
to  engage  In  any  lawful  business  he  might 
select  After  this  contract  had  been  in  force 
for  more  than  12  years,  and  he  had  paid 
all  of  his  assessments  as  they  became  due, 
and  had  complied  with  all  the  rules  and  reg- 
ulations of  the  defendant,  an  attempt  was 
made  to  restrict  him  in  the  choice  of  an  avo- 
cation by  amending  the  by-laws  to  that  effect 
without  this  consent  When  he  had  been  In- 
sured for  over  19  years  and  had  reached  an 
age  when  other  Insurance  could  not  be  pro- 
cured without  a  decided  Increase  in  cost,  and 
perhaps  not  at  all,  he  engaged  in  a  new  busi- 
ness requiring  less  strength  and  activity,  and 
died  within  a  few  months  thereafter.  He 
continued  to  pay  his  dues  after  making  the 
change,  and,  as  the  trial  court  expressly 
found,  the  duly  authorized  officer  of  the  de- 
fendant knew  when  he  received  such  dues 
that  the  insured  'was  engaged  in  the  hotel 


business.'  The  amended  by-law,  If  enforced, 
according  to  Its  terms,  would  deprive  him 
of  a  right  which  he  acquired  by  contract  near- 
ly  20  years  before,  and  which  he  had  pre- 
served by  paying  to  the  defendant  substantial 
sums  of  money  every  year  during  that  period. 
The  reservation  of  a  general  power  to  amend 
the  by-laws,  without  reserving  the  specific 
right  to  so  amend  them  as  to  restrict  the 
occupation,  did  not  permit  an  amendment  in 
that  respect,  and  the  attempt  made,  without 
the  consent  of  the  assured,  was  beyond  the 
power  of  the  defendant  and  absolutely  void 
as   to   him." 

The  by-law  to  which  the  plaintiff  In  this 
case  objects  had  been  enacted  before  he  be- 
came a  member  of  the  order.  He  knew  of  its 
existence  at  the  time  he  became  a  member, 
and  made  It  a  part  of  his  contract  with  the 
defendant  and  acquiesced  in  It  for  many 
years,  and  he  will  not  now  be  permitted  to  re- 
pudiate it  The  facts  stated  in  the  defendant's 
plea,  to  which  the  plaintiff  demurred,  brings 
this  case  fully  within  the  principles  an- 
nounced in  Schmidt's  Case,  supra,  and  Wel- 
gand's  Case,  97  Md.  443,  56  AtL  530,  and  con- 
stitute a  complete  bar  to  the  suit  The  Judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 


(106  Md.  380) 

BRYAN  v.  COUNCILMAN  et  al. 

(Court  of  Appeals  of  Maryland.    June  26, 
1907.) 

Impbovembnts— Compensation— RiGfaT  to. 

To  entitle  one  to  recover  even  in  equity,  for 
improvements  made  upon  another's  property,  he 
must  have  held  possession  of  the  land  under 
color  of  title  adverse  to  the  true  owner's  title, 
and  must  have  acted  in  good  faith,  L  e.,  in 
honest  belief,  founded  upon  reasonable  grounds, 
that  he  had  secured  good  title  to  the  property 
and  was  the  owner;  and  hence,  where  a  wife 
improved  land  in  which  her  husband  had  in- 
herited an  Interest  to  serve  herself,  supposing 
it  would  be  a  home  for  herself  and  children, 
knowing  the  land  did  not  belong  to  her,  or  hav- 
ing no  reasonable  grounds  for  believing  that  it 
did,  she  could  not  recover  the  money  expended. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Improvements,  {{  7,  9,  13.] 

Appeal  from  Circuit  Court,  Baltimore 
County;  N.  Charles  Burke,  Judge. 

Bill  by  Sadie  C.  Councilman  (William  S. 
Bryan,  Jr.,  her  executor,  being  substituted 
on  her  death)  against  James  B.  Councilman 
and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SOHMUCKER,   and  ROGERS,   JJ. 

William  S.  Bryan,  Jr.,  and  Edgar  H.  Gans, 
for  appellant.  Edward  N.  Rich  and  B.  L. 
Painter,  for  appellees. 

ROGERS,  J.  This  Is  an  appeal  from  the 
circuit  court  for  Baltimore  county  In  equity. 
On  September  24,  1902,  Sadie  C.  Councilman 
filed  her  bill  of  complaint  in  the  circuit  court 
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for  Baltimore  county  against  her  husband, 
James  B.  Councilman,  his  brothers  and  sis- 
ters, and  the  Safe  Deposit  &  Trust  Company. 
In  this  bill  she  alleged  that  her  husband  took, 
under  the  last  will  of  his  late  uncle,  James 
B.  Councilman,  of  Baltimore  county,  a  large 
and  valuable  estate  known  as  "Woodhome." 
The  bill  further  alleges  that  after  her  mar- 
riage Mrs.  Councilman  advanced  to  her  hus- 
band large  sums  of  money  to  be  used  In  the 
improvements  of  Woodhome,  in  the  belief 
that  her  husband  possessed  that  property  In 
fee  simple;  that  these  sums  were  expended 
on  Woodhome;  and  that  thereby  the  vendible 
value  of  that  estate  was  very  greatly  In- 
creased— among  other  Improvements  a  num- 
ber of  cottages  and  other  buildings  having 
been  erected  on  that  estate.  Subsequently  to 
these  advances  and  improvements  differences 
arose  between  Mrs.  Councilman  and  her  hus- 
band, and  at  the  time  of  the  filing  of  the  bill 
they  were  living  separate  and  apart  from 
each  other.  The  bill  then  alleges  that,  since 
the  expenditure  of  these  sums  of  money  on 
Woodhome  by  her,  on  the  theory  and  belief 
that  the  same  was  owned  In  fee  simple  by 
her  husband,  -and  under  the  promise  by  him 
to  secure  her  for  such  advances  by  a  Hen  on 
this  estate,  she  has  learned  that  there  is  a 
doubt  as  to  whether  under  the  proper  con- 
struction of  the  will  of  the  late  James  B. 
Councilman  Woodhome  belongs  absolutely  to 
her  husband,  or  whether  there  is  a  contingent 
or  expectant  interest  in  Woodhome  possessed 
by  the  heirs  apparent  of  her  husband;  these 
heirs  apparent  being  his  brothers  and  sisters. 
The  bill  then  states  that  on  October  1,  1900, 
her  husband  executed  and  delivered  to  her  a 
mortgage  of  all  his  interest  in  Woodhome  and 
all  the  live  stock  and  crops  upon  it  to  secure 
the  sum  of  $72,500.  This  mortgage  recites 
as  follows:  Whereas,  Sadie  O.  Councilman, 
wife  of  the  said  James  B.  Councilman,  did 
heretofore  advance  and  pay  out  large  sums 
of  her  own  money  for  the  purpose  of  and  in 
making,  erecting,  rebuilding  and  repairing 
certain  buildings,  cottages  and  other  im- 
provements on  certain  real  estate  belonging 
to  or  In  which  the  aforesaid  James  B.  Coun- 
cilman had  a  life  estate  or  certain  other  in- 
terests, and  especially  on  that  tract  of  land 
known  as  'Woodhome  Farm,'  situated  In  the 
Third  election  district  of  Baltimore  county; 
and  whereas,  It  was  agreed  by  the  parties 
hereto  at  and  prior  to  the  time  the  said 
money  was  so  advanced  or  paid  out,  that  the 
repayment  of  the  same  to  the  said  Sadie  C 
Councilman  should  be  secured  by  a  lien  on 
or  a  deed  for  the  property  In  which  said  build- 
ings, cottages  and  improvements  were  made, 
erected  or  repaired,  and  the  sum  so  paid  out 
and  advanced  by  the  said  Sadie  C.  Council- 
man did,  on  the  2d  day  of  October,  1809, 
amount  with  interest  to  the  sum  of  seventy- 
two  thousand  and  five  hundred  dollars,  and 
the  said  James  B.  Councilman  did,  on  the  2d 
day  of  October,  1899,  make  and  deliver  to  the 
■aid  Sadie  C.  Councilman  his  promissory  note 


for  the  said  sum  payable  on  demand,  and  the 
said  note  so  delivered  did  contain  an  agree- 
ment on  the  part  of  the  said  James  B.  Coun- 
cilman to  transfer  to  the  said  Sadie  C.  Coun- 
cilman, as  security  for  the  payment  of  said 
note,  all  right  and  Interest  the  said  James 
B.  Councilman  should  own  or  hold  in  and  to 
any  real  or  personal  property,  whenever  the 
said  Sadie  O.  Councilman  should  demand  the 
same,  and  the  said  Sadie  C.  Councilman  has 
prior  hereto  demanded  that  the  said  James 
B.  Councilman  perform  the  agreement  set 
forth  in  said  note  and  make  the  transfer  there- 
in provided  for."  The  record  shows  that  on 
April  SO,  1902,  Mr.  Councilman  obtained  a 
further  loan  of  his  wife  for  $18,000.  The 
record  further  shows  that  Mr.  Councilman 
left  the  estate  owing  a  number  of  debts.  The 
bill  then  prays  for  the  appointment  of  a  re- 
ceiver, that  she  may  be  decreed  to  have  a  Hen 
for  betterments  on  the  estate  of  Woodhome, 
that  the  estate  be  sold  to  satisfy  her  lien  for 
betterments,  and  her  mortgage  debt  and  for 
general  relief. 

A  copy  of  the  note  of  October  2,  1899,  is 
as  follows:  "Mt  Wilson,  Oct  2,  1899.  In 
consideration  of  my  wife,  Sadie  C.  Councilman, 
having  expended  her  own  money  in  erecting 
five  houses,  two  stables,  water-tower,  water- 
works, gas  machines,  digging  artesian  well, 
rebuilding  and  repaperlng  and  refurnishing 
the  main  dwelling  and  overseer's  house  and 
erecting  an  Ice  house  on  my  property  known 
as  Woodhome  Farm,  Mt  Wilson,  Md.,  In 
which  I  have  a  life  estate,  and  wishing  to 
protect  her  In  this  large  expenditure  of  her 
money,  as  it  was  agreed  on  my  part  between 
her  and  others  that  I  should  do  so,  I  here- 
by, on  this  2d  day  of  October,  1899,  do 
promise  to  pay  to  the  said  Sadie  C.  Council- 
man, on  demand,  the  sum  of  seventy-two 
thousand  five  hundred  ($72,500)  dollars,  for 
value  received,  with  Interest,  and  hereby  al- 
so promise  to  transfer  to  her  all  right  and 
title  to  any  real,  personal  or  mixed  property 
that  I  may  own  or  hold  whenever  she  should 
so  demand  It  as  an  additional  security.  J. 
B.  Councilman.    Witness:  W.  B.  Schwartz." 

The  circuit  court  passed  an  order  appoint- 
ing the  Safe  Deposit  &  Trust  Company  re- 
ceiver. Mrs.  Councilman  died  in  May,  1906, 
and  Mr.  Wm.  S.  Bryan,  Jr.,  as  her  executor, 
was  made  party  plaintiff  in  her  stead.  On 
March  18,  1907,  the  court  below  passed  the 
following  decretal  order:  "This  case  coming 
on  to  be  heard,  and  the  counsel  for  all  the 
parties  in  Interest  having  been  heard,  and 
the  proceedings  having  been  read  and  consid- 
ered, and  the  counsel  for  the  plaintiff  having 
asked  the  court  to  decree  a  lien  by  way  of 
betterments  upon  the  property  mentioned  In 
these  proceedings,  it  is,  thereupon,  on  this 
18th  day  of  March,  1907,  by  the  court  here 
ordered,  adjudged,  and  decreed  that  William 
S.  Bryan,  Jr.,  executor  of  the  late  Sadie  C 
Councilman,  has  under  the  proof  of  this  case 
no  Hen  by  way  of  betterments  binding  upon 
the  fee-Blmple  interest  In  the  property  men- 
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Honed  in  these  proceedings.  The  determina- 
tion of  the  rights  of  the  executor  of  the  late 
Sadie  C.  Councilman  under  the  mortgage 
executed  by  James  B.  Councilman  to  Sadie 
C  Councilman  and  filed  in  these  proceedings 
Is  reserved  for  the  future  action  of  the  court" 
And  from  this  decretal  order  the  appeal  in 
this  case  is  taken. 

Let  us  examine  the  record  in  this  case  and 
find  out  from  it  the  true  position  of  this 
complainant  on  page  176: 

Seventh  answer :  "It  was  my  home,  and  I 
put  my  money  there  with  that  intention.  I 
put  the  money  there  when  I  was  married,  and 
the  whole  time,  ten  years,  everything  he 
wanted,  I  let  him  use  my  money  just  the 
same  as  If  It  belonged  to  hlra." 

Fourteenth  question :  "And  the  money  was 
put  there  when?"  Answer:  "All  along,  when 
I  first  went  there  $18,000  In  house,  and  $20,- 
000  in  other  houses,  beside  the  other  improve- 
ments.'' 

Fifteenth  question:  "And  you  put  this 
money  there  when?"  Answer:  "When  I  was 
first  married  to  him  10  years  before." 

Eighteenth  question:  "Can  you  tell  as 
whether  or  not  you  would  have  put  your  mon- 
ey in  the  improvement  in  that  place  or  have 
permitted  it  to  be  put  in  the  Improvement  if 
you  had  not  believed  it  would  be  yours  and 
your  children?"  Answer:  "I  never  thought  of 
any  Hen,  and  never  thought  other  than  that 
it  was  his  and  had  that  Impression  when  I 
married  him,  and  supposed  his  uncle  left  It  to 
him  absolutely.  That  was  what  I  under- 
stood." 

Twenty-flfth  question:  "What  I  want  to 
get  at  is  not  what  was  said  by  his  brother  or 
anybody  else  at  the  time  of  the  Milk  Produ- 
cers', but  what  Mr.  Councilman  said  at  or  be- 
fore the  time  when  the  money  was  put  in  to 
Induce  you  to  put  money  in?"  Answer :  "Of 
course,  all  through  my  married  life,  it  was 
natural  for  me  to  say  to  him  that  there  was 
a  great  deal  of  money  being  spent  on  the 
property,  and  he  said,  'Ton  derive  the'  benefit 
of  It;  It  Is  very  valuable,  and  will  come  to 
you,'  and  that  satisfied  me,  and,  as  I  said, 
it  was  my  home,  was  to  be  my  home  all  my 
life,  as  I  thought.  (26)  And  when  I  put  my 
money  there"  I  thought  It  was  for  my  benefit 
and  my  children,  and  that  Is  all  I  can  say. 
Mr.  J.  W.  Marshall:  (23)  James  B.  Council- 
man said  that  his  wife  knew  to  the  contrary; 
that  Is  my  recollection.  (34)  He  (Councilman) 
told  me  that  he  had  told  his  wife  that  he 
only  bad  a  life  Interest  in  her  presence,  but 
she  denied  it  (12)  When  Improvements  were 
made  at  Woodhome,  Mrs.  Councilman,  before 
we  were  married,  came  up  there  a  great  deal 
driving  with  her  aunt  during  the  summer  and 
fall,  and  she  would  drive  up  to  Woodhome 
and  looked  over  the  house  and  wanted  to 
mnke  a  great  many  improvements.  I  told 
her  I  had  not  the  money,  and  it  was  a  first- 
rate  house  and  substantially  built  and  no 
reason  why  It  should  be  improved.    The  only 


thing  It  needed  was  a  new  roof,  which  I  in- 
tended to  put  on.  She  said  her  grandfather's 
estate  had  been  settled  up,  and  this  was  to  be 
her  home  and  a  home  for  her  children,  and 
she  wanted  to  spend  the  money  herself,  and 
she  would  not  live  In  there  the  way  It  was, 
and  she  Insisted  and  put  It  In  such  a  way 
that  I  allowed  her  to  spend  the  money,  and 
saw  Mr.  Cowan  and  he  agreed  to  make  the 
Improvements  for  $5,600,  and  the  plans  were 
satisfactory  to  her,  and  I  submitted  them  to 
her  at  her  house  1733  Linden  avenue." 

Thirteenth  question:  "Before  you  were 
married?"    Answer :    "Yes." 

Fourteenth  question:  "Long  before  you 
were  married?"  Answer:  "Just  about  the 
time  we  were  married." 

Fifteenth  question:  "State  whether  plans 
were  followed."  Answer:  "Yes,  until  she 
started  to  come  out  there  herself,  and  then 
she  saw  a  great  many  things  she  wanted 
done.  I  tried  to  keep  her  away,  because  I 
knew  when  you  start  to  make  Improvements 
they  run  on  and  you  don't  know  what  the 
expense  will  be.  She  saw  the  staircase, 
which  was  a  fine  mahogany  staircase,  and 
she  insisted  on  Mr.  Cowan  making  plans  and 
afterwards  had  some  plans  made  here  in  the 
city." 

Seventeenth  question:  "What  was  the  con- 
dition of  the  old  staircase?"  Answer:  "Per- 
fectly good  in  every  way,  built  of  the  best  ma- 
terial. I  protested  in  every  way  I  knew 
how,  but  she  persisted  In  doing  It,  and  she 
did  not  only  do  that,  the  old  porch  was  taken 
down  and  another  one  put  up — the  old  one 
was  smaller  than  the  one  she  put  there — but 
she  insisted  on  having  it  done;  and  another 
improvement  she  made  was,  she  went  in  the 
second  story  and  she  seemed  to  think  the 
ceiling  was  low — the  celling  was  8  feet  or  8% 
— and  she  bad  it  raised  to  10  feet  and  then 
she  came  out  there  and  saw  there  was  a  room 
in  the  third  story  that  she  wanted  to  make  a 
sort  of  wardrobe  out  of.    *    •    *" 

Twenty-third  question:  "What  was  the 
general  character  of  the  work  done  by  Mr. 
Cowan?  Was  it  work  that  was  necessary  to 
preserve  the  property?"  Answer:  "Not  at 
all ;  the  house  only  needed  a  new  roof  on  It 
That  was  the  only  thing  necessary  to  pre- 
serve the  property ;  the  balance  was  done  en- 
tirely for  the  gratification  of  Mrs.  Council- 
man." 

Twenty-fourth  question:  "In  the  account 
of  Mr.  Cowan's  filed  In  this  case  there  Is  a 
charge  of  $22,375  for  building  five  cottages, 
and  the  date  of  charge  being  July  1,  1894, 
state  what  you  know  about  building  those 
cottages.  How  did  the  Idea  or  purpose  first 
originate  and  by  whom?"  Answer:  "The 
Idea  first  originated  with  Mrs.  Councilman. 
Her  brother,  Dixon  C.  Walker,  built  a 
bouse  which  Is  occupied  by  Mr.  Wm.  C.  Pain- 
ter, and  she  would  go  over  there  and  speak 
about  building  these  cottages,  because  It 
would  be  such  a  good  thing  to  have  cottages 
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to  rent,  and  her  brother  thought  so,  too,  and 
she  consulted  Mr.  Newcomer,  president  of  the 
Safe  Deposit  Company,  and  he  thought  It  was 
an  excellent  thing,  and  I  think  Mr.  Marshall 
also  thought  so.  She  had  lota  of  money  lying 
around  that  was  paying  low  rates  of  interest. 
Some  of  it  in  stocks  that  was  paying  low 
rates  of  interest.  I  was  very  much  opposed 
to  it,  and  told  her  she  bad  spent  enough  mon- 
ey on  the  place,  and  she  had  better  keep  the 
money  separate;  but  she  Insisted  on  doing 
It,  and  said  she  was  going  to  do  It,  and  I  did 
the  best  I  could  of  talking  her  out  of  building 
the  cottages.  The  money  at  first  with  which 
she  was  to  pay  all  the  bills—  She  had  an  ac- 
count In  the  Western  National  Bank,  and  she 
commenced  to  pay  the  bills  herself  and  draw 
the  money  herself,  but  she  soon  got  tired  of 
It,  being  unused  to  It,  and  said  she  could  not 
bother  with  it,  and  turned  the  money  over  to 
me,  and  as  the  bills  of  Mr.  Cowan  woiUd  come 
due  I  would  pay  him." 
'  Twenty-fifth  question:  "Did  you  have  any 
conversation  with  Mrs.  Councilman  at  any 
time  before  these  cottages  were  built  In  refer- 
ence to  the  title  that  you  held  to  the  Wood- 
home  estate?"    Answer:    "Yes,  oftentimes." 

Twenty-sixth  question:  "Can  you  remem- 
ber any  particular  occasion?"  Answer: 
"Yes;  I  remember  one  time  particularly. 
This  particular  time  was,  we  bad  been  talk- 
ing of  Wyatt  &  Nolting,  architects  of  the 
Dixon  Walker  house,  and  thought  it  a  good 
thing  to  get  Wyatt  &  Nolting  to  look  over  the 
ground  and  see  about  locating  the  houses. 
Mr.  Nolting  was  away.  She  preferred  him, 
but  as  he  was  away  Mr.  Wyatt  came  out  In 
his  place,  and  I  drove  her  down  to  the  woods 
where  the  cottages  were  to  be  located  to  meet 
Mr.  Wyatt,  and  we  talked  about  the  place  at 
the  time  and  I  told  her  that.  I  remember 
distinctly  about  telling  her  about  the  proper- 
ty being  left  to  me  during  my  lifetime,  with 
power  to  will  it  to  whom  I  choose,  I  believe 
this  Is  the  language,  'to  dispose  of  it  by  will 
duly  executed.'  She  said,  That  is  all  right; 
you  have  already  made  a  will  leaving  it  to 
me' ;  and  I  said,  'Yes'.  I  left  her  every  cent  of 
this  property,  which  can  be  shown  or  proven. 
She  said  that  was  all  that  was  necessary  and 
all  that  she  wanted." 

It  would  serve  no  good  purpose  to  go  fur- 
ther into  a  detailed  recital  of  the  testimony. 
It  Is  sufficient  for  the  purposes  of  this  opin- 
ion to  say  that  the  record  discloses  a  very 
unfortunate  and  distressing  state  of  affairs. 
Now  from  the  facts  recited  above,  what  con- 
clusion can  be  reached  save  that  Mrs.  Coun- 
cilman, being  possessed  of  ample  means,  set 
about  Improving  as  she  thought  the  estate  of 
her  husband,  which  as  she  says  in  her  tes- 
timony she  supposed  would  be  a  home  for 
herself  and  children?  Did  she  occupy  such 
a  relation  as  the  law  requires  to  make  her 
a  creditor  of  this  estate?  The  appellants 
have  pressed  upon  us  the  well- recognized 
principle  of  compensation  for  improvements 


made  upon  another's  property.  Now  to  en- 
title the  party  claiming  to  a  standing  even  In 
a  court  of  equity  there  must  be  three  con- 
current essentials:  (1)  He  must  have  held 
possession  under  color  of  title;  (2)  his  pos- 
session must  have  been  adverse  to  the  title  of 
the  true  owner;  (3)  he  must  have  acted  in 
good  faith.  16  Am.  &  Eng.  Ency.  of  Law, 
79-83. 

Again,  as  a  general  rule,  in  order  that  one 
may  recover  compensation  for  improvements 
made  on  another's  land,  it  Is  necessary  that 
he  should  have  made  such  improvements  in 
good  faith  while  In  bona  fide  adverse  posses- 
sion of  the  land  under  color  of  title.  Cyc. 
vol.  22,  pp.  15,  16.  By  good  faith  Is  meant 
an  honest  belief  on  the  part  of  the  occu- 
pant that  he  has  secured  a  good  title  to 
the  property  In  question  and  is  the  rightful 
owner  thereof.  And  for  this  belief  there 
must  be  some  reasonable  grounds  such  as 
would  lead  a  man  of  ordinary  prudence  to 
entertain  it  16  Am.  &  Eng.  Ency.  Law, 
85,  86.  In  31  Md.  454,  McLaughlin  v.  Bar- 
num,  Judge  Miller,  delivering  the  opinion  of 
the  court,  uses  this  language:  "All  that  is 
required  to  entitle  a  defendant  to  claim  this 
equity  is  that  he  be  a  bona  fide  occupant  or 
possessor,  and  not  a  mere  tort-feasor  or  mala 
fide  Intruder,  holding  with  full  knowledge  of 
his  own  position  and  of  the  adverse  claim." 
The  Supreme  Court,  In  Green  v.  Biddle,  8 
Wheat  (T7.  S.)  79,  5  L.  Ed.  547,  have  defined 
a  bona  fide  possessor,  according  to  the  doc- 
trine of  the  civil  law,  to  be  one  "who  not 
only  supposes  himself  to  be  the  true  proprie- 
tor of  the  land,  but  who  is  Ignorant  that  his 
title  is  contested  by  some  other  person  claim- 
ing a  better  right  to  it"  Judge  Story,  Equity 
Jurisprudence,  g  799:  "If  a  plaintiff  in  equity 
seeks  the  aid  of  the  court  to  enforce  his  title 
against  an  Innocent  person  who  has  made 
improvements  on  lands,  supposing  himself  to 
be  the  absolute  owner,  the  aid  will  be  given 
to  him  only  upon  the  terms  that  he  shall 
make  due  compensation  to  such  Innocent 
person  to  the  extent  of  the  benefits  which  will 
be  received  from  these  improvements.  So  in 
the  case  of  a  mortgagee,  who,  thinking  him- 
self absolutely  entitled,  expends  considerable 
sums  in  repairs  and  lasting  Improvements,  he 
will  be  allowed  such  expenditures."  4  Gill,  87 , 
Jones  v.  Jones;  1  Gill  &  J.  305,  Hagthorp  v. 
Hook;  27  Md.  368,  92  Am.  Dec.  637,  Smith  v. 
Townsend;  33  N.  J.  Eq.  170,  Foley  v.  Kirk. 

Chancery,  borrowing  from  the  civil  law, 
made  the  first  innovation  upon  the  common- 
law  doctrine.  And  it  came  at  length  to  be 
held  In  equity  that  where  a  bona  fide  pos- 
sessor of  property  (for  equity  no  more  than 
the  law  would  aid  a  mala  fide  possessor) 
made  meliorations  and  Improvements  upon  It 
in  good  faith,  and  under  an  honest  belief  of 
ownership,  and  the  real  owner  was  for  any 
reason  compelled  to  come  Into  a  court  of 
equity,  that  court,  applying  the  familiar 
maxim  that  he  who  seeks  equity  must  do 
equity,  and   adopting  the  civil-law  rule  of 
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natural  equity,  would  compel  him  to  pay  for 
these  Improvements.  16  Am.  &  Eng.  Ency. 
Law,  67.  And  so  Judge  Alvey,  In  Long  v. 
Long,  62  Md.  75,  says:  "Being  innocent  bona 
fide  holders  and  possessors  of  the  property 
in  controversy,  supposing  that  they  held  a 
good  and  sufficient  title  thereto  by  virtue  of 
a  Judicial  sale,  will  be  entitled,  upon  well- 
established  principles,  to  a  proportionate  al- 
lowance for  the  value  of  all  beneficial  per- 
manent improvements  of  the  property,  accord- 
ing to  its  improved  condition." 

In  all  of  these  cases  It  will  be  observed 
that  the  parties  to  whom  relief  was  granted 
were  bona  fide  possessors  of  the  premises. 
But  In  this  case  Mrs.  Councilman  must  have 
known  that  this  property  upon  which  these 
buildings  were  erected  did  not  belong  to  her, 
nor  bad  she  reasonable  grounds  for  supposing 
or  believing  that  It  did.  She  made  these  ad- 
vances to  serve  herself,  not  for  the  benefit  of 
these  appellees,  and  we  think  she  has  no 
valid  claim  for  moneys  thus  expended.  We 
have  been  requested  by  the  counsel  for  ap- 
pellant to  express  our  opinion  upon  the  ques- 
tion as  to  what  title  or  interest  Jas.  B.  Coun- 
cilman took  in  Woodhome  under  the  will  of 
his  uncle,  but  as  we  have  decided  that  the 
appellant  has  no  claim  for  betterments,  and 
as  the  question  of  Jas.  B.  Councilman's  In- 
terest or  estate  was  not  passed  upon  by  the 
learned  Judge  below,  who  heard  this  case, 
any  view  we  might  express  would  be  merely 
obiter  dictum,  and  we  will  refrain  from  ac- 
ceding to  said  request. 

It  follows,  from  what  we  have  said,  that 
the  decree  below  must  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee 
above  and  below. 


(106  Md.  290) 

8WABTZ  v.  CITT  ft  SUBURBAN  REALTY 

CO.  OP  BALTIMORE  CITY. 

(Court  of  Appeals  of  Maryland.    June  26, 

1907.) 

Sales — Remedies  of  Seixek— Resale. 

Where  a  contract  for  the  sale  of  a  lease- 
hold required  the  vendor  to  convey  the  same  on 
payment  of  the  purchase  price,  a  portion  of  the 
same  being  paid  at  the  making  of  the  agreement, 
and  the  vendee  went  into  possession,  the  vendor 
was  not  entitled,  on  the  vendee's  default  in  pay- 
ments, to  sell  the  property  at  public  sale  and 
hold  the  vendee  responsible  for  any  loss  that 
the  vendor  might  sustain. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Pere  L.  Wlckes,  Judge. 

Suit  by  Mano  Swartz  against  the  City  ft 
Suburban  Realty  Company  of  Baltimore  city 
for  an  injunction  to  restrain  defendant  from 
selling  certain  real  estate.  Complainant  ap- 
peals from  an  order  dissolving  an  Injunction. 
Affirmed,  and  cause  remanded. 

Argued  before  BRISCOE,  BOXD, 
PEARCE,  SCHMUCKER,  BURKE,  and 
ROGERS,  JJ. 

Hyland  P.  Stewart,  for  appellant  William 
C.  Smith,  for  appellee. 


BOXD,  J.  This  is  an  appeal  from  an  order 
of  circuit  court  No.  2  of  Baltimore  city  dis- 
solving an  injunction.  On  August  21,  1906, 
the  appellant  and  the  appellee  entered  Into  a 
written  contract  for  the  sale  by  the  latter 
to  the  former  of  a  property  In  Baltimore  city, 
known  as  "No.  3913  Park  Heights  avenue," 
for  the  sum  of  $2,750,  of  which  $25  had  been 
paid  prior  to  the  signing  of  the  agreement, 
and  the  balance  was  to  be  paid  as  follows: 
"Two  hundred  and  fifty  dollars  on  or  before 
Oct  1, 1900,  said  balance  to  be  paid  In  install- 
ments of  $325  every  8  months,  and  to  be  se- 
cured by  second  mortgage."  The  agreement 
further  provided  that  "upon  payment  as 
above  of  the  unpaid  purchase  money,  a  deed 
for  the  property  shall  be  executed  at  the  ven- 
dee's expense  by  the  vendor,  which  shall 
convey  the  property  by  a  good  and  merchant- 
able title  to  the  vendee.  Taxes,  water  rent, 
ground  rent  Interest  on  Incumbrances,  if  any, 
and  rental  of  the  premises  to  be  apportioned 
or  adjusted  to  the  1st  day  of  September, 
1906."  It  was  also  agreed  that  Immediate 
possession  of  the  premises  be  given,  and  the 
parties  bound  themselves  "for  the  faithful 

performance  of  the  agreement  within 

days  of  the  date  hereof ;  said  time  to  be  of 
the  essence  of  this  agreement" 

On  November  12th  the  appellant  filed  a  bill 
In  equity  against  the  appellee,  setting  up  the 
agreement  and  alleging  performance  of  all 
the  requirements  and  conditions  of  the  agree- 
ment on  his  part;  that  on  or  before  the  1st 
day  of  October,  1906,  be  tendered  himself 
ready  to  pay  the  balance  of  said  purchase 
price  upon  the  execution  of  the  deed  as  re- 
quired by  the  agreement ;  that  the  defendant 
then  and  at  all  times  thereafter  refused  to 
convey  to  him  a  good  and  merchantable  title 
to  said  property  and  still  refuses  so  to  do; 
that  he  has  always  been  ready  and  willing  to 
perform  his  part  of  the  agreement  and  was 
still  ready  to  do  so,  and  tendered  himself 
ready  to  pay  the  money  to  the  defendant 
upon  receiving  a  deed  for  the  property  In  ac- 
cordance with  the  terms  of  said  written 
agreement  or  to  pay  said  money  into  court  to 
be  paid  over  to  the  defendant  upon  the  execu- 
tion of  such  a  deed  as  is  required  by  said 
agreement  It  then  alleges  that  in  violation 
of  the  agreement  the  defendant  was  endeavor- 
ing to  sell  said  property,  and  as  a  final  effort 
to  defeat  the  plaintiffs  rights  had  advertised 
it  for  public  sale,  through  its  attorney,  to 
take  place  on  November  15th,  as  appeared  by 
a  copy  of  the  advertisement  therewith  filed. 
The  bill  prayed  that  the  agreement  be  spe- 
cifically enforced;  that  the  defendant  be 
decreed  to  convey  the  property  to  him  In  ac- 
cordance therewith,  upon  payment  of  the 
balance  of  the  purchase  money  still  due  and 
owing,  "as  provided  by  said  agreement" ; 
and  that  in  the  meantime  the  defendant  be 
restrained  by  injunction  from  selling  or  other- 
wise disposing  of  the  property  until  the  fur- 
ther order  of  the  court  and  for  general  relief. 
The  Injunction  was  Issued,  and  the  defendant 
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answered.  Its  answer  admitted  the  execu- 
tion of  the  agreement,  but  denied  the  offer  of 
the  plaintiff  to  perforin  the  contract,  or  his 
readiness  to  do  so,  and  alleged  demand  by  the 
defendant  on  the  plaintiff  at  different  times 
to  comply  with  It ;  that  the  plaintiff  promised 
that  he  would  do  so,  but  set  np  different  ex- 
cuses and  reasons  from  time  to  time;  that 
on  October  18,  1906,  the  defendant,  by  letter 
of  its  attorney,  notified  the  plaintiff  that  It 
was  ready  to  execute  a  deed  as  per  contract, 
and  further  that,  unless  he  made  payment  In 
accordance  with  the  terms  thereof  within 
two  days,  it  would  sell  the  property  at  public 
sale  at  his  risk,  and  hold  him  responsible  for 
any  loss  that  might  be  sustained  by  reason 
of  the  breach  of  the  agreement;  that  in  reply 
thereto  plaintiff's  counsel  refused  to  accept 
the  title,  and  thereupon  on  October  26  Its  at- 
torney advertised  the  property  "for  sale  on 
account  of  whom  it  may  concern";  that  the 
plaintiff  delayed  filing  Its  bill  until  two 
days  before  the  sale  was  to  take  place,  for  the 
purpose  of  delay,  and  it  was  not  filed  in  good 
faith.  The  answer  concludes  by  tbe  defend- 
ant tendering  Itself  ready  and  willing  to  con- 
vey by  a  good  and  sufficient  deed  title  to  the 
property,  upon  the  payment  of  the  moneys 
called  for  In  said  contract,  and  the  execution 
of  a  proper  second  mortgage  as  provided  in 
said  contract,  "and  the  payment  of  all  costs 
and  expenses  to  which  the  defendant  has 
been  put  in  these  proceedings."  A  motion 
was  made  to  dissolve  the  Injunction,  which 
was  set  down  for  hearing,  with  leave  to 
either  party  to  take  testimony  before  one  of 
the  examiners  of  the  court  A  considerable 
amount  of  testimony  was  taken,  and  the  day 
before  It  was  returned  exceptions  were  filed 
to  the  answer.  Exceptions  to  testimony  were 
filed  by  each  side,  and  they  as  well  as  those 
to  the  answer,  were  overruled,  and  the  in- 
junction was  dissolved.  From  the  order  dis- 
solving the  injunction,  this  appeal  was  taken. 
The  case  Is  peculiar  in  several  respects.  In 
the  first  place,  the  procedure  adopted  by  tbe 
appellee  was,  to  say  the  least,  a  very  unusual 
one — offering  the  property  at  public  auction 
"on  account  of  whom  it  may  concern."  Tbe 
only  authority  to  sustain  that  course,  which 
has  been  cited  in  tbe  recent  case  of  Regester 
▼.  Regester  (to  be  reported  In  104  Md  1), 
64  Atl.  286 ;  but  that  was  a  sale  of  personal 
property  (shares  of  stock  In  a  corporation), 
which  was  still  in  the  possession  of  the  seller, 
who  sold  it  at  public  auction,  and  then  sued 
the  purchaser  to  recover  the  balance  of  the 
purchase  money  due.  We  sustained  the  sec- 
ond prayer,  which  recited  the  facts  relied  on 
by  the  plaintiff,  and  Instructed  the  jury  that 
If  they  found  those  facts  their  verdict  must 
be  for  the  plaintiff  for  the  balance  due  on  the 
contract,  after  deducting  amounts  paid  by 
the  defendant  and  that  realized  at  the  sale, 
less  the  costs  of  making  the  sale  which  were 
allowed  the  plaintiff.  Judge  Burke  said: 
"The  doctrine  upon  which  the  Instruction 
rests  is  abundantly  supported  by  authority" 


— citing  a  number  of  cases,  and  2  Parsons  on 
Contracts,  483.  The  right  to  sell  when  the 
purchaser  refused  to  accept  articles  sold  to 
him,  where  there  had  been  no  delivery,  was 
fully  recognized  In  Young  v.  Mertens,  27 
Md.  114.  In  24  Am.  &  Eng.  Ency.  of  Law, 
1139,  etc.,  it  Is  said  that  the  rule  in  this 
country  Is  that  the  seller  of  goods,  where 
they  are  still  in  his  possession,  "may,  If  the 
buyer,  without  cause,  refuses  to  accept  and 
pay  for  the  goods  sold  within  a  reasonable 
time,  resell  the  same  and  recover  as  damages 
against  the  buyer  the  difference  between  the 
contract  price  and  the  amount  realized  upon 
the  resale,"  and  cases  are  cited  from  most  of 
the  states.  The  authors  of  the  article  on 
"Sales"  In  that  volume  then  go  on  to  show 
wherein  the  rule  In  England  Is  different  from 
that  to  this  country.  There  is  no  question, 
however,  about  It  in  this  state,  with  reference 
to  personal  property ;  but  we  are  not  aware 
of  any  decision  which  authorizes  a  vendor 
of  real  property,  or  chattels  real,  to  thus  sell 
and  recover  any  balance  that  may  be  due 
from  the  vendee.  Personal  property  In  many 
Instances  would  be  lost  or  greatly  deterio- 
rated, and  It  might  cause  the  seller  consider- 
able expense  If  he  was  required  to  keep  chat- 
tels or  securities  until  litigation  concerning 
them  was  ended.  Indeed,  if  the  purchaser  is 
insolvent,  it  would  oftentimes  be  the  only 
remedy  the  seller  would  have  to  save  himself 
from  a  total  loss  of  the  value  of  the  property. 
But  real  estate  (and  for  the  purposes  of  this 
opinion  we  include  in  that  term  chattels  real) 
Is  not  subject  to  such  risks.  A  resale  is  one 
of  the  well-known  remedies  in  this  country 
of  the  seller  of  personal  property,  but  If  there 
is  such  a  remedy  in  the  case  of  real  property 
it  has  never  hitherto  been  recognized  or 
adopted,  as  far  as  we  are  aware,  In  this 
state. 

There  Is  not  only  no  occasion  or  necessity 
for  such  a  proceeding  when  real  estate  or 
leasehold  property  Is  Involved,  but  it  would 
necessarily  result  in  a  sacrifice  of  the  prop- 
erty in  most  instances,  under  conditions  sim- 
ilar to  those  before  us.  This  purchaser  Is  in 
possession  of  the  property,  and  any  one  pur- 
chasing it  at  such  a  sale,  as  was  proposed, 
would  have  to  resort  to  an  action  of  eject> 
ment  to  obtain  possession,  while  by  a  sale 
under  a  decree  of  the  court  the  statute  pro- 
vides a  summary  remedy.  Then,  when  a  de- 
cree is  passed  In  such  a  proceeding,  the  rights 
of  the  parties  are  determined,  while  in  this 
case  any  purchaser  would  probably  have 
brought  a  lawsuit  and  would  have  involved 
himself  in  costs  and  worry.  Since  the  deci- 
sion in  Brewer  v.  Herbert,  30  Md.  301,  96  Am. 
Dec.  682,  It  has  been  the  law  of  this  state 
that,  under  such  a  contract  as  this,  in  equity, 
"from  the  time  the  owner  of  an  estate  enters 
into  a  binding  agreement  for  its  sale,  he 
holds  the  same  in  trust  for  the  purchaser, 
and  the  latter  becomes  a  trustee  of  the  pur- 
chase money  for  the  vendor,  and  being  thus 
In  equity  the  owner,  tbe  vendee,  must  bear 
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any  loss  which  may  happen,  and  Is  entitled 
to  any  benefit  which  may  accrue  to  the  estate 
in  the  interim  between  the  agreement  and  the 
conveyance."  The  terms  of  the  contract  in 
that  case  were  in  effect  the  same  as  those  in 
this;  there  the  contract  said  "has  this  day 
Bold,"  and  here  the  appellee  "does  hereby 
bargain  and  sell,"  and  the  appellant  "does 
hereby  purchase."  Judge  Miller  said:  "By 
such  terms  the  title  in  equity  passes  from 
the  date  of  the  contract,"  and  he  then  went 
on  to  show  that  the  fact  that  possession  was 
to  be  given  in  the  future  (six  months  In  that 
case,  but  immediately  here)  did  not  affect 
the  question.  See,  also,  Skinner  &  Sons  Co. 
y.  Houghton,  92  Md.  86,  48  Atl.  85,  84  Am.  St 
Rep.  485,  where  other  results  of  such  sales 
are  pointed  out  It  is  true  that  this,  being 
leasehold,  was  personal  property,  but  it  is 
the  character  of  property  which  is  governed 
for  the  most  part  by  the  rules  applicable  to 
real  estate.  Those  cases,  as  well  as  others 
cited  in  them,  give  ample  reasons  why  the 
rule  applied  to  ordinary  personal  property, 
such  as  chattels  and  securities,  should  not 
apply  to  real  estate  and  chattels  real.  It 
would  not  only  be  likely  to  cause  confusion 
in  the  land  records,  but  as  we  have  said, 
there  is  no  occasion  or  necessity  for  such  a 
proceeding  in  a  case  of  this  character,  as  the 
law  furnishes  ample  remedies,  and  beyond  all 
that,  and  of  still  greater  Importance,  it  would 
be  next  to  impossible  to  make  such  a  sale  as 
was  proposed  without  sacrificing  the  Interests 
of  the  other  party  to  the  contract  to  such  an 
extent  as  a  court  of  equity  would  not  permit 
We  are  therefore  of  the  opinion  that  the  ap- 
pellee had  no  right  to  settle  the  dispute  be- 
tween it  and  the  appellant  by  making  a  sale 
itself,  or  through  its  attorney,  at  the  risk 
of  the  appellant 

But,  having  decided  that  what  is  the  effect 
of  this  proceeding?  If  it  be  conceded  that 
the  appellant  wonld  under  such  circum- 
stances have  the  right  to  call  upon  a  court  of 
equity  to  Interfere,  so  that  be  could  set  up 
his  equitable  rights  and  prevent  a  sale  of 
them,  the  right  to  an  injunction  is  not  de- 
pendent upon  that  alone.  We  said  above  that 
the  case  was  peculiar  in  several  respects,  and 
-we  have  already  pointed  out  what  we  regard 
as  one  of  the  peculiarities— the  advertisement 
of  the  property  by  the  appellee  for  the  pur- 
pose of  selling  it  at  the  appellant's  risk.  The 
bill  in  this  case  is  still  more  peculiar,  in 
view  of  the  testimony  which  has  been  taken. 
It  not  only  alleges  performance  by  the  plain- 
tiff of  all  the  requirements  and  conditions  of 
the  agreement,  and  that  he  had  prior  to 
October  1,  1906,  tendered  himself  ready  to 
pay  the  balance,  and  other  matters  in  that 
paragraph,  but  it  prays  for  a  specific  per- 
formance of  the  contract  In  reply  to  the 
letter  of  Mr.  Smith,  attorney  for  the  ap- 
pellee, notifying  the  appellant  that  unless  he 
made  payment  In  accordance  with  the  con- 
tract the  company  would  sell  the  property, 
Mr.  Stewart  as  attorney  for  the  appellant 


wrote  amongst  other  things  that  "this  lease 
of  the  property  is  subject  to  three  restrictions 
which  you  cannot  remove,  and  he  will  not  ac- 
cept the  property  subject  to  such  restric- 
tions," and,  after  referring  to  the  drainage, 
notified  Mr.  Smith  that  the  appellant  had  sold 
the  property  at  an  advance  of  $130,  that  his 
purchaser  refused  to  accept  the  title  for  the 
same  reasons  he  bad  already  given,  and  that 
"unless  you  give  him  a  title  as  called  for  by 
the  contract  within  a  week  from  this  date" 
be  would  file  a  bill  for  specific  performance, 
and  at  the  same  time  institute  suit  for  dam- 
ages for  a  breach  of  the  contract  Just  how 
both  could  have  been  sustained  is  not  point- 
ed out  It  was  said  in  O'Keefe  v.  Irvlngton 
Co.,  87  Md.  203,  39  Atl.  430:  "It  may  well  be 
conceded  that  upon  breach  of  a  contract  to 
convey  land  the  person  Injured  may  sue 
either  for  specific  performance  or  damages, 
and  that  if  he  proceeds  for  both  on  the  whole 
case  the  court  will,  on  application,  compel  blm 
to  elect"  The  two  proceedings  are  regarded 
In  this  state  as  inconsistent  with  one  an- 
other. But  the  appellant  did  file  his  bill  for 
specific  performance,  although  his  attorney 
stated  in  the  letter  that  the  appellee  could  not 
remove  the  restrictions  objected  to,  and  the 
appellant  would  not  accept  the  property  sub- 
ject to  them.  The  restrictions,  etc.,  are  also 
relied  on  in  the  brief  of  the  appellant  How 
could  the  court  grant  the  prayer  of  the  ap- 
pellant for  specific  performance,  If  the  ap- 
pellee could  not  remove  the  restrictions,  and 
convey  the  property  according  to  the  terms  of 
the  contract  as  construed  by  the  appellant? 
There  Is  not  a  word  said  in  the  bill  about 
the  restrictions,  any  defect  in  the  title,  or 
the  alleged  nuisance  by  reason  of  the  condi- 
tion of  the  drain,  nor  is  there  any  alternative 
relief,  by  way  of  compensation,  prayed  for. 
When  the  bill  was  presented  to  the  Judge 
who  granted  the  injunction,  he  could  only 
reach  one  conclusion  from  what  is  stated  in 
it  namely,  that  the  defendant  had  refused  to 
comply  with  the  contract,  and,  notwithstand- 
ing that,  was  about  to  sell  the  property,  but 
the  testimony  shows  the  contrary  as  to  the 
defendant's  refusal  to  comply.  The  appellant 
not  only  did  not  tender  himself  ready  to  pay 
the  balance  of  the  purchase  money,  upon  the 
execution  of  the  deed  as  required  by  the 
agreement,  but,  according  to  the  evidence, 
after  October  1st,  the  date  named  in  the  con- 
tract for  its  settlement  he  would  suggest 
first  one  difficulty,  which  would  be  met  and 
then  another,  with  an  apparent  intention  to 
obtain  delay.  There  can  be  no  doubt  that  he 
either  understood,  or  ought  to  have  under- 
stood, from  what  was  told  him  before  the 
contract  was  made,  that  the  property  was 
subject  to  a  ground  rent  of  $100  per  annum, 
and  the  agreement  Itself  showed  that  them 
was  some  ground  rent  on  the  property.  So 
far  as  the  restrictions  are  concerned,  the  de- 
cided weight  of  the  testimony  shows  that 
he  knew  of  them  before  the  contract  was 
made,  and  that  he  admitted  he  did,  when  the 
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parties  and  their  counsel  met  on  October  18th 
to  endeavor  to  adjust  the  matter.  Mr.  Stew- 
art admitted  In  his  testimony  "those  little 
defects  could  have  been  remedied" — referring 
to  defects  In  the  title — and  he  did  not  even 
mention  them  at  the  Interview  above  named. 
There  was  nothing  said  about  the  drain 
either  in  the  agreement  or  in  the  bill,  and 
the  evidence  now  in  the  record  does  not  show 
such  facts  as  would  impose  any  obligation  on 
the  appellee  to  fix  it 

The  case  of  Md.  Con.  Co.  v.  Kuper,  90  Md. 
529,  46  Atl.  197,  disposes  of  some  of  the  objec- 
tions urged  by  the  appellant,  such  as  whether 
the  appellee  had  title  on  October  1,  and  simi- 
lar questions;  but  it  is  not  shown  how  such 
questions  arise  in  this  case,  when  the  ap- 
pellant, the  purchaser,  is  asking  for  specific 
performance.  The  case,  as  presented  does 
not  show  the  appellant  was  entitled  to  an  in- 
junction for  reasons  we  have  given,  and  the 
court  below  properly  dissolved  the  one  It  had 
granted.  Parties  cannot  be  granted  such  re- 
lief as  that  of  an  Injunction,  unless  they  dis- 
close the  facts  which  bear  upon  their  right  to 
It,  and  when  a  bill  Is  as  misleading  as  this  is 
as  to  the  actual  facts,  the  court  should  not 
hesitate  to  dissolve  an  injunction  when  those 
facts  are  proven.  As  the  appeal  is  simply 
taken  from  the  order  dissolving  the  injunc- 
tion, and  the  case  had  not  been  set  down  for 
final  hearing,  we  will  affirm  the  decree,  and 
remand  the  cause. 

None  of  the  reasons  set  out  in  the  excep- 
tions to  the  answer  would  authorize  us  to 
disturb  the  action  x>f  the  court  thereon,  unless 
possibly  the  sixth,  and  as  to  that  we  need 
only  say  that  the  affidavit  referred  to  is  not 
In  the  record,  and  the  plaintiff  should  not  be 
permitted  to  except  to  an  answer  after  testi- 
mony has  been  taken,  on  a  motion  to  dissolve 
an  injunction,  which  is  then  about  ready  to 
be  heard.  Belt  v.  Blackburn,  28  Md.  240; 
Hutton  &  Co.  t.  Marx  Bros.,  69  Md.  259,  14 
Atl.  684.  Nor  is  there  any  exception  to  the 
testimony  which  would  in  any  way  affect  our 
conclusion,  if  sustained.  Inasmuch  as  there 
Is  nothing  said  In  the  written  contract  about 
the  restrictions,  it  was  undoubtedly  permis- 
sible to  prove  by  parol  that  the  appellant 
understood  that  there  were  such  restrictions. 
Many  of  the  exceptions  are  too  indefinite  to 
enable  us  to  determine  what  questions  and 
answers  are  referred  to. 

Order  dissolving  the  injunction  affirmed, 
and  cause  remanded ;  the  appellant  to  pay  the 
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(106  Md.  220) 

MNZ  v.  SCHUCK. 

(Court  of  Appeals  of  Maryland. 
1907.) 

L  Contracts— Consideration  —  Mobal   Ob- 
ligation. 

A  mere  moral  obligation  Is  not  a  sufficient 
consideration  to  support  an  express  promise, 


2.  Same— Previous  Liabimtt. 

Where  a  person  contracts  to  construct  a 
cellar  for  a  price  based  upon  a  supposed  condi- 
tion of  the  soil,  but  afterwards,  upon  the  occur- 
rence of  substantial  and  unforeseen  difficulties 
in  its  construction  which  would  cast  upon  him 
an  additional  burden  not  contemplated  by  the 
contract,  refuses  to  carry  it  out,  his  promise  to 
complete  the  work  is  a  sufficient  consideration 
for  the  promise  of  the  owner  to  pay  him  an  ad- 
ditional compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  11,  Contracts,  I  281.] 

8.  Sake— Waiver. 

In  such  case,  the  parties  by  their  voluntary 
promises  waived  their  respective  rights  and  ob- 
ligations under  the  original  contract  and  sub- 
stituted the  new  contract  for  them. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  11,  Contracts,  8  1126.] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Thos.  Ireland  Elliott,  Judge. 

Action  by  Alblnus  Scbuck  againBt  John 
lira.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PEARCH, 
SCHMTJCKER,  BURKE,  and  ROGERS,  JJ. 

John  R.  M.  Staum  and  W.  W.  Parker,  for 
appellant  B.  H.  Hartogensis  and  William  C 
Smith,  for  appellee. 

BOYD,  J.  The  appellee  sued  the  appel- 
lant on  the  common  counts  for  a  balance 
claimed  to  be  due  for  work  done  and  materi- 
als provided,  etc.,  under  the  following  cir- 
cumstances: The  appellant  owned  a  house 
known  as  "No.  8038  Elliott  street"  at  the 
corner  of  Canton  street  In  Baltimore  City, 
which  was  built  without  a  cellar,  was  not 
plastered  or  partitioned  off  on  the  second 
story,  and  the  rear  was  arranged  for  a  stable. 
The  appellee  entered  into  a  contract  In  writ- 
ing with  the  appellant  which  states:  "Cellar 
to  be  dug  under  the  entire  store  to  the  parti- 
tion wall  between  kitchen  and  store  to  a 
depth  of  7  feet  and  walls  to  be  underpinned 
with  good  hard  brick  laid  In  cement  *  *  * 
cellar  to  be  connected  with  sewer  and  cement- 
ed" and  provides  for  work  to  be  done  in  the 
kitchen,  the  second  story  of  the  house,  and  a 
number  of  other  things  not  necessary  to  men- 
tion. It  concludes,  "I  will  do  the  work  and 
furnish  material  for  the  sum  of  fifteen  hun- 
dred dollars  ($1,500)."  The  paper  was  drawn 
In  the  shape  of  an  estimate  or  bid,  but  was 
accepted  by  the  appellant  and  the  appellee 
identified  it  as  his  contract  The  appellee  be- 
gan the  work  in  April.  1903.  He  gave  the  con- 
tract to  build  the  cellar  to  a  subcontractor 
who  started  to  excavate.  The  appellee  thus 
described  the  conditions  of  the  ground :  "The 
house  stood  on  a  hard  crust  about  three  feet 
thick,  and  the  foundation  of  that  bouse  didn't 
extend  through  that  bard  crust  It  was 
built  on  that  crust  and  the  more  we  got 
through  that  the  more  we  got  into  a  swamp 
like — the  bottom  of  an  old  creek,  black,  mud- 
dy stuff  and  soft  and  they  tried  to  dig  and  dig 
and  it  all  ran  Into  this  place  and  finally  a 
big  lump  would  cave  off  and  fall  in  every  now 
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and  then,  and  they  eontlnued  on  that  way  to 
get  a  trench  dug  to  connect  the  cellar  with 
the  sewer  so  we  thought  we  could  drain  the 
place  a  Utile."  His  foreman  notified  him  that 
the  house  was  cracking,  and  be  then  got  lum- 
ber and  drove  "lagging"  in  to  hold  the  ground. 
He  testified  that  he  notified  Mr.  Preston,  the 
building  Inspector  of  the  city,  who  went  there 
with  one  of  his  assistants,  that  they  "took 
sticks  and  shoved  them  down  in  the  ground 
about  14  feet  deep,  and  that  Mr.  Llnz  was 
present  upon  this  occasion."  He  also  said 
that  Mr.  Preston  told  him  no  cellar  could 
be  made,  and  he  should  fill  In  what  he  had 
taken  out,  and  he  stopped  the  work.  He  fur- 
ther testified  that  the  appellant  called  on 
him  "off  and  on,"  and  wanted  to  see  "whether 
we  couldn't  make  a  cellar  there;  wouldn't 
it  be  possible  in  some  way  to  overcome  It 
even  if  a  small  cellar.'*  They  finally  thought 
they  "could  make  a  little  cellar  to  get  some 
cellar  there,"  and  he  said:  "Let  the  thing 
lay,  and  we  will  drain  the  ground  into  the 
sewer,  and  maybe  we  can  overcome  It,  pro- 
vided you  pay  the  additional  cost  and  stand 
the  consequences."  He  demanded  a  writing 
from  the  appellant,  and  he  said  "his  word 
was  as  good  as  mine,  and  If  I  put  a  cellar 
there  he  would  see  I  got  pay  for  it;  that  he 
would  pay  for  the  additional  work  I  was  com- 
pelled to  do  to  make  a  cellar."  In  another 
place  he  stated :  "He  says  If  I  was  able  to 
get  a  cellar  under  there  he  would  reimburse 
or  pay  me  the  additional  cost,  whatever  it 
was,  to  get  a  cellar  there;  that  the  house 
was  no  good  to  him  without  a  cellar."  In 
October  he  went  to  work  again,  dug  out 
eight  feet,  then  drove  poles  down  eight  feet 
long,  used  "concrete  and  cement  In  there  to 
form  our  footing,"  and  went  to  great  expense 
and  trouble  to  make  the  cellar,  under  the 
new  arrangement  The  appellant  Introduced 
evidence  which  tended  to  show  that  some  of 
the  trouble  about  the  cellar  was  owing  to  the 
negligent  way  In  which  the  appellee's  men  did 
the  work,  and  that  the  bad  condition  of  the 
soil  did  not  extend  as  deep  as  the  appellee 
said  It  was,  but  there  can  be  no  doubf  that 
the  conditions  were  altogether  different  from 
what  appeared  upon  the  surface  or  what  was 
anticipated.  The  appellee  also  testified  that 
before  he  made  the  offer  he  "wanted  to  know 
how  the  ground  was,  and  defendant  took 
plaintiff  in  the  cellar  of  his  building"  (which 
was  on  the  opposite  side  of  the  street),  "and 
he  showed  me  he  had  a  cellar  dug  there  and 
It  went  all  right,  and  the  soil  was  nice  and 
sound  there  on  the  other  corner,  and  when  I 
Started  I  wouldn't  have  any  trouble,  and  I 
made  my  figures  on  his  say  so."  After  the 
work  was  begun  the  owner  of  the  adjoining 
property  sued  the  appellant  and  the  appellee 
for  damages  to  her  house  sustained  by  reason 
of  the  excavation,  and  the  suit  was  compro- 
mised by  the  appellant  buying  the  house,  and 
the  appellee  agreeing  to  put  it  In  proper  con- 
dition. That  was  No.  3036  Elliott  street 


The  principal  question  In  the  case  Is  wheth- 
er the  plaintiff  was  entitled  to  recover  for  the 
additional  costs  and  expenses  incurred,  by 
reason  of  those  conditions,  on  the  promise  of 
the  appellant  to  pay  him  for  them.  The  pre- 
cise question  for  our  consideration  is  pre- 
sented by  the  plaintiff's  fifth  prayer,  which 
was  granted.  After  referring  to  the  written 
contract  made  in  April  or  May,  1903,  and  the 
refusal  of  the  plaintiff  in  June,  1903,  to  per- 
form and  complete  said  contract  the  prayer 
farther  submitted  to  the  Jury  to  find  whether 
"said  refusal  on  the  part  of  the  plaintiff  was 
induced  by  substantial  and  unforeseen  dif- 
ficulties in  the  performance,  which  would 
cast  upon  the  plaintiff  additional  burden  not 
anticipated  by  the  parties  when  the  contract 
was  made,  and  If  they  further  find  that  after 
said  refusal  by  the  plaintiff  the  defendant  to 
induce  the  plaintiff  to  resume  the  work  thus 
abandoned,  promised  him  to  see  him  through 
and  to  stand  the  consequences,  and- that  rely- 
ing upon  said  promise,  the  plaintiff  completed 
the  work,  then  their  verdict  may  be  for  the 
.plaintiff,"  etc.  That  prayer  seems  to  have 
followed  quite  closely  the  language  used  in 
King  v.  Duluth,  M.  &  N.  Ry.  Co.,  61  Minn. 
487,  63  N.  W.  1105,  which  case,  notwithstand- 
ing unfavorable  criticisms  by  some  writers, 
In  our  opinion,  announces  a  principle  which  is 
not  only  Just  and  equitable,  but  is  easily  rec- 
oncilable with  the  general  rule  that  a  prom- 
ise to  do,  or  actually  doing,  that  which  a 
party  to  a  contract  Is  already  under  legal  ob- 
ligation to  do,  is  not  a  valid  consideration  to 
support  the  promise  of  the  other  party  to  the 
contract  to  pay  additional  compensation  for 
such  performance.  In  King  v.  Duluth,  after 
stating  that  general  rule,  it  is  added:  "In 
other  words,  a  promise  by  one  party  to  a  sub- 
sisting contract  to  the  opposite  party  to  pre- 
vent a  breach  of  the  contract  on  his  part  is 
without  consideration."  The  court  then  cited 
Ayers  v.  Railroad  Co.,  52  Iowa,  478,  3  N.  W. 
522,  Llnginfelder  v.  Brewing  Co.,  103  Mo. 
578,  15  S.  W.  844,  Vanderbilt  v.  Scheyer,  91 
N.  Y.  392,  and  other  cases,  most  of  which  are 
among  those  relied  on  by  the  appellant  as 
sustaining  and  illustrating  the  general  rule 
which  the  Supreme  Court  of  Minnesota  un- 
hesitatingly and  emphatically  approved  of. 
Indeed  the  court  said  that  the  doctrine  of 
Monroe  v.  Perkins,  9  Pick.  305,  20  Am.  Dec. 
475;  Goebel  v.  Linn,  47  Mich.  489,  11  N.  W. 
284,  41  Am.  Rep.  723 ;  Rogers  ▼.  Rogers,  139 
Mass.  440,  1  N.  E.  122 ;  Bryant  v.  Lord,  19 
Minn.  396  (611.  342),  and  Moore  v.  Locomo- 
tive Works,  14  Mich.  266,  as  it  is  frequently 
applied,  did  not  commend  Itself  to  their  judg- 
ment or  sense  of  justice.  Those  are  some  of 
a  number  of  cases  which  have  sustained  ac- 
tions for  additional  compensation  on  various 
theories — some  on  the  ground  of  waiver,  oth- 
ers on  the  ground  that  the  party  for  whom 
the  work  was  done  had  the  election  of  suing 
the  other  party  for  damages  for  breach  of 
contract  or  to  make  a  new  contract  and 
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others  that  It  was  a  modification  of  the  orig- 
inal contract,  etc.  Chief  Justice  Start  of  the 
Minnesota  court,  in  the  course  of  the  opinion, 
said:  "It  is  entirely  competent  for  the  par- 
ties to  a  contract  to  modify  or  waive  their 
rights  under  it  and  Ingraft  new  terms  upon 
it,  and  In  such  a  case  the  promise  of  one  par- 
ty Is  the  consideration  for  that  of  the  other ; 
but,  where  the  promise  to  the  one  Is  simply 
a  repetition  of  a  subsisting  legal  promise, 
there  can  be  no  consideration  for  the  promise 
of  the  other  party,  and  there  is  no  warrant 
for  Inferring  that  the  parties  have  volunta- 
rily rescinded  or  modified  their  contract.  But, 
where  the  party  refusing  to  complete  his 
contract  does  so  by  reason  of  some  unforseen 
and  substantial  difficulties  in  the  performance 
of  the  contract,  which  were  not  known  or  an- 
ticipated by  the  parties  when  the  contract 
was  entered  Into,  and  which  cast  upon  him 
an  additional  burden  not  contemplated  by  the 
parties,  and  the  opposite  party  promises  him 
extra  pay  or  benefits  if  he  will  complete  his 
contract,  and  he  so  promises,  the  promise  to 
pay  Is  supported  by  a  valid  consideration; 
In  such  a  case  the  natural  Inference  arising 
from  the  transaction,  if  unmodified  by  any 
equitable  considerations,  is  rebutted,  and  the 
presumption  arises  that  by  the  voluntary  and 
mutual  promises  of  the  parties  their  respec- 
tive rights  and  obligations  under  the  original 
contract  are  waived,  and  those  of  the  new  or 
modified  contract  substituted  for  them. 
Cases  of  this  character  form  an  exception  to 
the  general  rule,"  etc  The  opinion  then  goes 
on  to  say  that  on  the  other  hand,  when  there 
are  no  unforeseen  additional  burdens  wblch 
make  the  refusal  to  perform,  unless  promised 
further  pay,  equitable,  and  such  refusal  and 
promise  of  extra  pay  are  one  transaction  the 
promise  is  without  consideration  and  the  case 
is  within  the  general  rule.  It  then  holds  that 
what  unforeseen  difficulties  and  burdens  will 
make  the  refusal  to  perform  equitable,  so  as 
to  bring  it  within  the  exception  to  the  gen- 
eral rule,  must  depend  upon  the  facts  of 
each  particular  case. 

We  have  thus  referred  to,  and  quoted 
from,  that  case  at  unusual  length,  because 
the  principles  therein  announced  seem  to- us 
to  be,  not  only  well  and  clearly  stated,  but 
just,  and  founded  on  reasons  that  any  court 
of  jnstice  should  hesitate  to  reject,  unless 
they  conflict  with  some  binding  authority 
or  established  rule  of  law,  which,  In  our 
judgment,  they  do  not  When  two  parties 
make  a  contract,  based  on  supposed  facts 
which  they  afterwards  ascertain  to  be  In- 
correct, and  wblch  would  not  have  been  en- 
tered Into  by  the  one  party  If  he  had  known 
the  actual  conditions  which  the  contract 
required  him  to  meet,  not  only  courts  of 
justice  but  all  right  thinking  people  must 
believe  the  fair  course  for  the  other  party 
to  the  contract  to  pursue  is  either  to  relieve 
the  contractor  of  going  on  with  his  contract 
or  to  pay  him  additional  compensation.    If 


the  difficulties  be  unforeseen,  and  such  as 
neither  party  contemplated,  or  could  have 
from  the  appearance  of  the  thing  to  be 
dealt  with  anticipated,  It  would  be  an  ex- 
tremely harsh  rule  of  law  to  bold  that  there 
was  no  legal  way  of  binding  the  owner  of 
property  to  fulfill  a  promise  made  by  him 
to  pay  the  contractor  such  additional  sum 
as  such  unforeseen  difficulties  cost  him.  But 
we  do  not  understand  the  authorities  to  sus- 
tain such  a  rule.  On  the  contrary  they  hold 
that  the  parties  can  rescind  the  original  con- 
tract, and  then  enter  Into  a  new  one,  by 
which  a  larger  consideration  for  the  same 
work  and  materials  that  were  to  "be  done 
and  furnished  under  the  first  contract  can 
be  validly  agreed  upon.  Persons  competent 
to  contract  can  aa  validly  agree  to  rescind 
a  contract  already  made  as  they  could  agree 
to  make  It  originally ;  but  we  are  met  with 
the  contention  (which  it  must  be  admitted  la 
sustained  by  courts  of  high  authority)  that, 
while  this  is  true,  yet  after  a  contract  is 
broken  by  one  of  the  parties  the  other  can- 
not waive  his  right  to  treat  it  as  no  longer 
existing,  and  bind  himself  to  pay  more  than 
the  original  contract  called  for,  unless  the 
original  contract  is  actually  rescinded.  Such 
authorities  are  based  upon  the  ground  that 
there  Is  no  consideration  for  the  promise, 
and  In  that  connection  we  will  review  the 
decisions  of  this  state  as  to  whether  a  moral 
obligation  is  sufficient  to  support  a  contract, 
as  there  is  some  conflict  between  them,  and 
consequently  a  misunderstanding  as  to  what 
the  law  of  this  state  is  on  that  subject.  In 
State  v.  Relgart,  1  Gill  1,  39  Am.  Dec.  628, 
our  predecessors  held  that  "a  contract  found- 
ed upon  an  equitable  duty,  such  as  would  be 
enforced  by  a  court  of  equity,  or  upon  a 
moral  obligation,  which  no  court  of  law  or 
equity  can  enforce,  or  to  do  that  which  an 
honest  man  ought  to  do,  or  upon  the  waiver 
of  a  legal  right  by  the  party  entitled  to,  It 
is  maintained  by  a  sufficient  consideration." 
That  decision  in  reference  to  the  moral  ob- 
ligation was  based  on  what  Lord  Mansfield 
had. said  in  Hawkes  v.  Saunders,  Cowper, 
289,  although  at  that  time  bis  doctrine  had 
been  overruled  in  England  Eastwood  v. 
Kenyon,  11  Ad.  &  E.  438.  In  Ellicott  v.  Peter- 
son, 4  Md.  492,  although  Le  Grand,  0.  J„ 
said:  "We  regard  the  moral  obligation  rest- 
ing on  the  defendant's  testator  as  a  suffi- 
cient consideration  to  support  his  promise  to 
pay,"  the  decision  was  really  based  on  the 
fact  that  the  testator  had  promised  to  pay 
for  the  services  before  they  were  rendered. 
After  quoting  what  Lord  Mansfield  said  in 
Hawkes  v.  Saunders,  Judge  Le  Grand  add- 
ed: "This  language  of  Lord  Mansfield,  how- 
ever, must  be  understood  as  applying  only 
to  cases  of  promise  where  there  was  a  pre- 
existing obligation,  either  legal  or  equitable, 
to  pay,  and  not  as  extending  to  that  class  of 
cases  which  arise  out  of  the  moral  affections 
alone."  In  Drury  v.  Briscoe,  42  Md.  154, 
Judge  Stewart  said:    "If  the  husband  was 
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under  a  moral  obligation,  which  no  court 
could  enforce,  and  promised  to  pay  the  claim, 
the  honesty  and  rectitude  of  the  same  Is  a 
sufficient  consideration;"  but  In  that  case 
there  was  a  valuable  consideration,  and  It 
was  not  dependent  upon  the  principle  above 
stated.  In  Ingersoll  v.  Martin,  58  Md.  74, 
42  Am.  Rep.  322,  this  court,  through  Judge 
Alvey,  held  that  "a  mere  moral  obligation 
simply  would  not  be  a  sufficient  legal  founda- 
tion "for  the  promise."  After  quoting  from 
Lord  Mansfield,  and  saying  that  more  recent 
decisions  had  considerably  modified  his 
statement  that,  "where  a  man  Is  under  a 
moral  obligation,  which  no  court  of  law  or 
equity  can  enforce,  and  promises,  the  hon- 
esty and  rectitude  of  the  thing  Is  a  consid- 
eration," Judge  Alvey  said:  "It  Is  now  un- 
derstood, both  In  England  and  In  this  state, 
as  being  so  restricted  as  not  to  apply  or 
extend  to  that  class  of  cases  which  arise 
out  of  the  moral  duties  or  affections  alone. 
There  must  be  something  more  to  support  an 
express  promise  to  pay" — citing  HSIlicott  v. 
Peterson  and  Eastwood  v.  Kenyon.  In  that 
case  the  question  was  directly  Involved,  and 
the  law  of  this  state  seemed  to  be  considered 
settled  on  the  subject,  as  will  be  seen  by 
Brantly's  law  of  Contracts,  67.  But  in 
Robinson  v.  Hurst,  78  Md.  69,  26  Atl.  958,  20 
L.  R.  A.  761, 44  Am.  St  Rep.  266.  a  statement 
Is  made  in  the  opinion  that  "this  court  has 
never,  when  called"  upon,  hesitated  to  say 
that  a  mcjaj  obligation  is  a  sufficient  con- 
sideratlontosupport^ir  TJruimse  te-'  pay," 
and  the  reporter  stated  that  In  the  syllabus. 
The  opinion  of  the  court  refers  to  the  Mary- 
land cases  above  cited,  including  Ingersoll 
v.  Martin,  the  effect  of  which  was  In  some 
way  overlooked.  As  that  statement  was  not 
necessary  for  the  purposes  of  the  case,  and 
the  citation  of  previous  cases  shows  that  It 
was  not  the  Intention  to  overrule  that  of 
Ingersoll  v.  Martin,  we  cannot  so  accept  It, 
and  the  rule  as  announced  in-  Ingersoll  v. 
Martin  must  still  be  accepted  as  the  law  of 
this  state  on  that  subject  We  have  thus 
referred  to  the  subject  at  some  length  In  or- 
der that  the  error  In  Robinson  v.  Hurst  be 
corrected,  and  to  show  what  the  law  of  this 
state  now  Is ;  for  If  it  was  still  as  annonnced 
In  State  v.  Relgart,  supra,  there  would  be  no 
necessity  to  look  for  a  consideration  other 
than  the  moral  obligation  resting  on  the 
appellant 

We  are,  however,  of  the  opinion  that  this 
prayer  can  be  sustained  on  the  ground 
stated  In  King  v.-  Duluth,  etc.,  Ry.  Co.,  supra, 
and  other  cases,  which  is,  as  expressed  in 
that  case,  that  "by  the  voluntary  and  mutual 
promises  of  the  parties  their  respective  rights 
and  obligations  under  the  original  contract 
are  waived,  and  those  of  the  new  or  modified 
contract  substituted  for  them."  When  there 
Is  such  a  strong  moral  obligation  as  there 
was  In  this  case  to  give  the  appellee  relief, 
It  would  be  making  an  exceedingly  tech- 
nical distinction  to  hold  that  the  promise 
67  A.— 19 


would  have  been  binding  If  the  original  con* 
tract  would  have  been  expressly  rescinded, 
but  that  it  is  not  binding  because  there  was 
no  express  or  actual  rescission,  although 
the  facts  show  that  It  was  undoubtedly  In- 
tended by  the  parties  that  neither  should 
be  held  to  the  terms  of  the  original  con- 
tract Of  course  it  will  be  borne  in  mind 
that  the  court  in  King  v.  Duluth,  etc.,  Ry. 
Co.,  only  applied  the  principle  announced 
to  cases  where  the  refusal  to  perform  was  ' 
equitable  and  fair,  and  the  difficulties  were  ( 
substantial,  unforeseen,  and  not  within  the 
contemplation  of  the  parties  when  the  orig- 
inal contract  was  made.  The  opinion  also  ; 
excluded  from  the  application  of  the  prln-  i 
clple  mere  "inadequacy  of  the  contract  price  / 
which  Is  the  result  of  an  error  of  judgment 
and  not  of  some  excusable  mistake  of  fact." 
We  need  not  go  further  than  the  doctrine 
announced  by  that  case ;  but  there  are  many 
others  based  upon  the  principle  of  waiver, 
some  of  them  not  being  affected  or  govern- 
ed by  the  motive  of  the  promisee  In  refus- 
ing to- perform  the  original  contract,  and  we 
do  not  want  to  be  understood  by  referring 
to  or  quoting  from  them  as  meaning  to 
adopt  all  that  is  said  in  them.  In  Meeeh 
v,  Buffalo,  29  N.  7.  198,  it  was  held  that 
a  municipal  corporation,  with  power  to  con- 
struct public  Improvements,  could  bind  itself 
to  pay  an  Increased  compensation  to  a  con- 
tractor, In  consequence  of  the  enhanced  cost 
of  the  work  by  reason  of  a  fact  not  within 
the  knowledge  of  the  parties  at  the  time 
of  the  making  of  the  original  contract  In 
that  case  the  contractor  in  building  a  sewer 
came  in  contact  with  quicksand.  In  Ml- 
chaud  v.  MacGregor,  61  Minn.  198,  63  N.  W. 
479,  contractors  undertook  to  build  a  house 
on  the  lots  of  the  promisor  in  the  city  of 
Duluth.  In  the  course  of  construction  they 
met  with  unexpected  obstacles,  unknown 
to  either  party  when  the  contract  was  made, 
being  rocks  below  the  surface  of  the  lots 
which  had  been  placed  there  by  the'  city. 
The  contractors  refused  to  proceed  with 
their  contract  unless  paid  for  extra  work  In 
removing  the  rocks,  which  the  agent  of 
the  owners  agreed  to  do,  provided  they 
would  keep  a  strict  account  of  such  extra 
work  and  aid  In  securing  evidence  of  ap- 
pellant's damages.  The  contractors  assent- 
ed and  performed  their  part  It  was  held 
the  contract  was  supported  by  a  valid  con- 
sideration. In  Ooebel  v.  Linn,  47  Mich.  489, 
11  N.  W.  284,  41  Am.  Rep.  723,  Judge  Oooley 
sustained  an  action  on  .  a  note  which  in- 
cluded the  price  of  ice  in  addition  to  the 
original  contract  price.  He  referred  to  un- 
expected and  extraordinary  circumstances 
arising.  That  case  goes  further  than  most 
we  have  found,  and  it  has  been  suggested 
that  it  has  been  overruled  by  Wldlman  v. 
Brown,  83  Mich.  241,  47  N.  W.  23;  but 
Ooebel  v.  Linn  was  not  only  not  in  terms 
overruled,  but  was  cited  to  the  court,  and 
the  court  simply  said  it  and  the  other  cases 
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did  not  bear  out  the  contention  of  the  de- 
fendant, without  In  any  way  Intimating 
any  dissatisfaction  with  that  case.  In  Os- 
borne t.  O'Reilly,  42  N.  J.  Eq.  467,  9  Atl. 
209,  complainant  had  agreed  to  do  certain 
excavation,  blasting,  etc.,  on  a  railroad,  as 
a  subcontractor  under  defendant  at  a  fixed 
price.  The  agreement  was  made  under  cer- 
tain misrepresentations  of  the  company  as  to 
the  character  and  quality  of  the  work  to  be 
removed,  whereas  in  fact  the  rock  proved 
to  be  much  harder  than  represented,  more 
expensive  to  drill,  and  worthless  afterwards 
for  foundations,  culverts,  etc.  The  con- 
tractor promised  to  allow  the  complainant 
an  additional  sum  per  cubic  yard,  and  It 
was  held  that  his  estate  was  liable  to  ac- 
count therefor.  New  promises  have  been 
held  to  be  valid  on  various  grounds  in  a 
number  of  cases,  all  of  which  we  do  not 
adopt,  but  In  addition  to  those  already  cited 
we  refer  to  Cooke  v.  Murphy,  70  111.  96; 
Lawrence  v.  Davey,  28  Vt  264;  Conelly 
v.  De  Voe,  37  Conn.  570 ;  Oourtenay  v.  Pul- 
ler, 65  Me.  156;  N.  X  Trust  Co.  r.  Nat 
Gas  Co.,  71  N.  J.  Law,  29,  58  Atl.  104; 
Agel  v.  Patch  Mfg.  Co.,  77  Vt  13,  58  Atl. 
792.  Bee,  also,  30  Am.  &  Eng.  Ency.  of  Law 
1197,  where  It  is  said  that,  when  the  con- 
tractor refuses  to  perform  his  contract  and 
the  builder  promises  to  pay  additional  com- 
pensation in  consideration  of  the  perform- 
ance of  the  contract  the  authorities  are  not 
in  accord,  but  adds  that  "the  prevailing 
rule  seems  to  be,  however,  that  such  a  prom- 
ise is  valid,  as  an  abandonment  of  the  orig- 
inal contract  and  the  creation  of  a  new 
contract."  In  Anson  on  Contracts,  76,  after 
speaking  of  the  well-known  case  of  the  sail- 
ors not  being  entitled  to  recover  more  than 
their  contract  called  for,  it  is  said:  "It 
would  have  been  otherwise  if  risks  had 
arisen  which  were  not  contemplated  in  the 
contract  For  Instance,  such  a  contract  as 
that  which  the  seamen  had  entered  into 
in  the  case  Just  cited  contains  an  Implied 
condition  that  the  ship  shall  be  seaworthy." 
Mr.  Brantly  on  page  70  of  Law  of  Contracts, 
after  referring  to  the  other  doctrine,  says: 
"But  the  rule  of  other  cases  Is  that  the 
promise  Is  valid  because  the  promisee  is 
entitled  to  choose  between  the  risk  of  being 
sued  for  a  breach  of  his  contract  and  the 
prospect  of  loss  from  going  on  at  the  orig- 
inal price.  It  also  seems  that  the  new 
promise  of  additional  compensation  amounts 
to  a  novation  or  a  substituted  contract 
While  a  contract  is  executory  on  both  sides, 
the  parties  are  at  liberty  to  rescind  it  by 
substituting  a  new  one  in  its  place." 

So,  without  further  citation  of  authorities, 
we  are  of  the  opinion  that  the  fifth  prayer 
of  the  plaintiff  was  properly  granted  for 
reasons  stated  above.  It  follows  that  the 
first  second,  fourth,  sixth,  and  seventh  pray- 
ers of  the  defendant  were  properly  rejected, 
as  they  in  different  forms  present  views 
contrary  to  the  plaintiff's  prayer.    The  third 


was  also  properly  rejected,  as  there  was 
some  evidence  to  prove  the  delivery  of  the 
materials.  We  see  no  error  In  admitting 
the  evidence  referred  to  in  the  first  excep- 
tion. Under  the  plaintiffs  theory  he  was 
to  be  paid  the  cost  of  making  the  cellar* 
and  the  bills  he  paid  or  was  liable  for  were 
admissible.  The  objection  to  the  use  of 
the  bill  of  particulars  was  not  well  taken, 
but  at  any  rate  the  subsequent  agreement 
of  counsel  that  the  items  set  out  In  it  ap- 
peared in  the  bills  rendered  by  certain  par- 
ties named  relieved  it  of  all  question.  It 
was  a  proper  precaution  for  the  protec- 
tion of  the  defendants  to  see  that  such  Items 
were  in  the  bill  of  particulars,  and  it  was 
certainly  proper  for  the  plaintiff  to  show 
that  items  he  was  claiming  payment  for 
were  there.  We  do  not  understand  why 
the  book  of  plaintiff  mentioned  In  the  third 
exception  was  objected  to.  He  claimed  to 
make  the  entries  of  payments  by  him  in  the 
book.  If  there  could  have  been  any  injury 
by  reason  of  the  form  of  the  question  In 
the  fourth  bill  of  exceptions,  it  was  not  an- 
swered, and  another  question  was  asked, 
which  was  not  excepted  to.  It  was  certain- 
ly admissible  to  prove  by  the  defendant  or 
any  other  witness,  such  deliveries  of  lumber, 
etc.,  as  he  knew  of.  The  fifth  and  sixth 
exceptions  to  strike  out  testimony  were  too 
general  to  inform  us  just  what  testimony 
was  referred  to,  but  we  see  no  reason  why 
such  testimony  as  is  mentioned  in  the  lat- 
ter part  of  those  exceptions  was  not  admis- 
sible Payments  had  been  made  to  the 
plaintiff  from  time  to  time,  and  It  was  prop- 
er to  show  on  what  part  of  the  work  the 
money  was  paid,  so  as  to  enable  the  jury  to 
determine  what,  if  anything,  was  due  on 
the  work  in  controversy.  The  testimony  of 
Mr.  Pireston  was  relevant  under  our  view 
of  the  law  as  announced  above.  Objection 
to  that  was  presented  by  the  seventh  bill 
of  exceptions.  The  eighth  embraces  a  mo- 
tion, made  at  the  conclusion  of  the  testi- 
mony, to  strike  out  all  testimony  tending 
to  prove  the  making  of  a  new  promise,  etc., 
which  had  been  admitted  subject  to  excep- 
tion. After  what  we  have  said  above,  it 
is  unnecessary  to  further  consider  that  ques- 
tion. Finding  no  reversible  error  in  any 
of  the  rulings,  the  judgment  will  be  affirmed. 
Judgment  affirmed,  the  appellant  to  pay 
the  costs. 


(73  N.  J.  8.  230) 
BERGEN  v.  ROGERS. 

(Court  of  Chancery  of  New  Jersey.     June  6, 
1907.) 

1.  CORPORATIONS— BONDS— AUTHORIZATION. 

Where  it  was  understood  between  a  cor- 
poration and  defendant  that,  subject  to  a  first 
mortgage,  he  should  have  a  lien  for  money  ad- 
vanced, not  to  be  enforced  before  October  1, 
1905,  unless  some  other  creditor  either  sued  or 
threatened  suit,  and  June  2,  1905.  the  directors 
authorized  such  a  bond,  and  defendant  drew  one 
payable  October  1,  1905,  believing  it  could  be 
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entered  any  time,  upon  ascertaining  that  it 
could  not  be  entered  until  that  date,  the  officers 
could  execute  a  new  bond  expressive  of  the  un- 
derstanding without  further  authorization  from 
the  directors. 

2.  Same— I  nsoi/venct  —  Execution  of  Bond 
— Evidence— Sufficiency/. 

Evidence  heid  insufficient  to  show  a  bond 
was  given  by  a  corporation  while  insolvent  or  in 
contemplation  of  insolvency,  within  Corporation 
Act,  {  64  (Laws  1896.  p.  298,  c.  185),  making 
conveyance  under  such  circumstances  void,  or 
that  there  was  an  intent  to  cheat,  defraud,  or 
give  undue  preference. 

Bill  by  George  J.  Bergen,  receiver,  against 
John  I.  Rogers,  Decree  dismissing  bill  ad- 
vised. 

Wilson,  Carr  &  Stackhouse,  for  complain- 
ant Thos.  P.  Curley  and  John  I.  Rogers, 
for  defendant 


GARRISON,  V.  G.  (orally).    A  man  named 
Hughes,  located  at  Philadelphia,  was  the  pro- 
moter of  an  enterprise  which  had  for  its 
general  object  the  building  of  a  trolley  line 
from  Philadelphia  to  Atlantic  City.    It  was 
to  run  from  Sixty-Third  and  Market  streets, 
Philadelphia,  to  a  point  on  the  Delaware  river 
opposite  a  tract  of  land  in  Gloucester  county, 
In  this  state,  called  "Lincoln  Park."   The  pur- 
pose was   to   transport  passengers   to  this 
point  on  the  Pennsylvania  shore — the  point 
being  called  "Dupont's  Farm"— thence  across 
or  under  the  Delaware  river  to  Lincoln  Park, 
and  along  an  almost  straight  line  projected 
to  Atlantic  City,  N.  J.    At  the  Atlantic  City 
end  It  was  Intended  to  purchase  a  trolley 
which  runs  from  Atlantic  City  to  Pleasant- 
ville  and  to  use  Its  line  and  terminal  for  the 
ending  of  the  route  of  this  projected  railroad 
scheme.    The  whole  scheme  was  a  vast  one, 
Involving  millions  of  dollars.    As  links  in  the 
chain,  there  was  to  be  purchased  the  Dupont 
farm,  at  about  $7,500;    a  tract  of  land  of 
some  30  or  35  acres,  which  was  a  disused 
amusement  park  on  the  river  front  known  as 
"Lincoln  Park";    the  rights  of  way  between 
the  last-named  place  and  the  Pleasantville 
terminal  of  the  trolley  company  above  men- 
tioned, and  then  that  trolley  line  up  Florida 
avenue  to  the  Boardwalk  in  Atlantic  City. 
Mr.    Hughes   Interested   John    I.    Rogers   of 
Philadelphia  In  this  undertaking,  and  Rogers 
was  to  put  In  $25,000  to  go  toward  purchas- 
ing the  trolley  line  at  Atlantic  City.    Some 
negotiations  in  New  York  led  to  the  informa- 
tion that  at  Florida  avenue,  in  Atlantic  City, 
at  the  terminus  of  this  trolley  line,  the  Lin- 
coln Trust  Company  of  New  York  had  pur- 
chased a  piece  of  property  and  contemplated 
erecting  a  pier  for  amusements,  and  that  it 
was  also  prepared  to  purchase  the  trolley 
company  In  connection  therewith ;  whereupon 
the  Lincoln  Trust  Company  became  interested 
in  this  large  scheme,  and  it  no  longer  became 
necessary  for  Hughes  and  his  associates  to  ex- 
pend their  ready  cash  for  this  Atlantic  City 
Trolley  Company.     Thereupon  Hughes  dis- 
closed to  Rogers  that  he  (Hughes)  had  rented 


the  Lincoln  Park  property  from  the  Equitable 
Trust  Company  and  had  an  option  to  pur- 
chase it  This  park  had  been  run  for  several 
years  profitably,  and  then  became  unprofit- 
able. The  mortgage  thereon,  some  $110,000, 
was  foreclosed  by  the  trustee,  the  Equitable 
Trust  Company  Just  mentioned,  and  had  been 
bought  in  to  protect  the  bondholders.  It  had 
been  held  for  several  years  by  the  trustee, 
and  finally  this  lease  was  made  to  Hughes 
for  a  nominal  rent,  some  $1,800  a  year,  with 
the  privilege  to  purchase  for  $60,000,  of  which 
$10,000  was  to  be  cash  and  $50,000  was  to  be 
mortgage.  Part  of  the  general  railroad 
scheme  had  been  to  turn  in  the  Lincoln  Park 
property  to  the  railroad  syndicate  at  $150,000, 
making  a  profit,  as  between  those  who  turned 
It  in  and  the  railroad  company  of  $90,000; 
they  having  to  pay  $60,000  for  it,  and  getting 
$150,000  for  It  Rogers,  although  up  to  that 
time  believing  or  understanding  that  the 
Hughes  corporation,  the  Lincoln  Park  Trans- 
portation Company,  already  owned  Lincoln 
Park,  was  for  the  first  time  advised  that  this 
was  not  so.  However,  he  consented  to  use 
the  money,  which  he  had  intended  to  use  for 
the  purchase  of  the  Atlantic  City  rights,  for 
the  new  purpose,  namely,  the  purchase  of  the 
Dupont  farm,  and  the  purchase  price,  In  cash, 
of  the  Lincoln  Park  property,  plus  some 
$5,000  additional  which  Hughes  told  him 
would  cover  all  that  had  been  Incurred  by 
way  of  expense  at  the  park  up  to  that  time, 
making  In  all  $15,000  at  that  time  required, 
exclusive  of  the  purchase  price  of  the  Dupont 
farm.  In  an  agreement  dated  the  24th  day  of 
April,  1905,  this  matter  is  contained,  and  It 
was  there  agreed  that  Rogers  was  to  ad- 
vance $15,000,  was  to  take  a  note  at  four 
months  therefor,  and  was  to  have  1,700  of 
the  1,800  shares  paid  by  the  company  to  Veale 
as  consideration  money,  and  was  to  hold  these 
1,700  shares  for  himself  and  Hughes.  The 
general  purpose  of  all  the  parties  at  that 
time  was  to  hold  matters  In  statu  quo  until 
the  railroad  company  was  Incorporated,  and 
then  turn  In  the  park  property  and  the  Du- 
pont property  and  get  their  profit 

The  railroad  scheme  was  delayed,  and 
Hughes  determined  to  open  the  park,  and 
prior  to  opening  the  park  he  had  made  some 
Improvements,  repaired  the  pier,  and  had 
done  some  other  work,  and  had,  he  said,  in- 
curred some  $3,000  of  expense  in  so  doing. 
He  thereupon  went  to  Rogers  and  explained 
that  It  was  not  necessary  to  expend  any 
money  at  present  In  the  purchase  of  the  Du- 
pont farm,  because  they  had  that  secured 
through  an  option,  and  that  they  need  not 
now  exercise  the  option  and  put  up  any 
cash ;  but  that  he  did  need  $3,000,  which  was 
all,  however,  that  he  would  need  to  clear  up 
the  situation  at  Lincoln  Park;  and  he  sug- 
gested that  Col.  Rogers  should  advance  the 
additional  $3,000.  This  was  done,  making 
$18,000  of  cash  that  Col.  Rogers  had  put  into 
the  enterprise,  and  on  the  2d  of  June  various 
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contracts .  were  drawn  and  resolutions  were 
passed  by  the  stockholders  and  directors  of 
the  Lincoln  Park  Transportation  Company, 
which  disclosed  that  the  general  scheme  was 
as  Is  about  to  be  stated ;  Rogers  not,  however, 
■  acting  as  a  stockholder,  the  stock  which  was 
to  have  been  transferred  to  him  still,  stand- 
ing in  the  name  of  the  •  original  subscriber, 
Veale.  Veale  was  the  person  who  bad  pur- 
chased the  property  and  turned  It  over  to  the 
Lincoln  Park  Transportation  Company.  The 
understanding  referred  to  was  that  Rogers 
was  to-  have  a  lien  for  the  money  that  he  ad- 
vanced immediately  after  the  first  mortgage 
of  $50,000.  He  was  not  to  enforce  his  lien 
until  the  first  of  the  succeeding  October,  un- 
less some  other  creditor  either  threatened 
suit  or  actually  brought  suit,  In  which  event 
he  was  to  exercise  his  right  to  collect  his 
money.  The  proper  officers  were  duly  au- 
thorized to  execute  a  bond,  with  a  warrant  to 
confess  judgment,  in  furtherance  of  the  un- 
derstanding Just  mentioned.  The  bond  was 
drawn  by  Col.  Rogers.  He  Is  a  Pennsylvania 
lawyer,  and  it  Is  the  law  of  Pennsylvania 
.that  a  bond  may  be  entered  at  any  time; 
but  execution  thereon  may  not  issue  until 
after  the  bond  is,  by  its  terms,  due.  It  re- 
mains In  the  meantime,  however,  as  a  lien 
against  real  estate  from  the  time  of  entry. 
Col.  Rogers,  assuming  that  the  law  of  New 
Jersey  was  the  same  as  the  law  of  Pennsyl- 
vania, drew  a  bond  for  the  $18,000,  with  In- 
terest to  the  1st  of  October,  payable  on  or 
before  October  1,  1905,  and  this  bond  was 
duly  executed  by  the  officers  and  delivered. 
At  that  time  there  was  not  the  slightest  be- 
lief In  anybody's  mind,  excepting  Mr.  Hughes, 
that  the  park,  was  to  be  operated  as  a  sepa- 
rate entity.  It  had  been  theretofore  wholly 
considered  as  a  part  of  the  general  scheme. 
Afterwards  Mr.  Hughes  determined  to  oper- 
ate the  park.  He  was  the  president  of  the 
Lincoln  Park  Transportation  Company,  and 
he  constituted  a  man  named  Morgan  general 
manager,  and  began  operations  at  the  park. 
The  general  nature  of  these  operations  was 
to  have  various  amusement  devices  at  the 
park  and  to  transport  people  there  for  a  con- 
sideration, and  make  what  additional  money 
could  be  made  from  them  by  their  patronage 
of  these  devices  and  the  restaurant  and  other 
things  furnished  for  their  entertainment  and 
accommodation. 

When  first  opened,  the  park  was  not  very 
successful,  owing  to  bad  weather,  and,  per- 
haps, bad  management,  excessive  outlays  for 
balloon  ascensions  and  bands  of  music;  but 
subsequently,  by  cutting  out  these  expensive 
items,  more  money  came  In  than  went  out 
for  operation.  In  the  latter  part  of  July, 
propositions  to  lease  the  park  to  outside  par- 
ties were  made,  and  two  such  offers  were 
considered  by  Hughes  and  all  the  parties  In- 
terested. Upon  these  propositions  being  dis- 
closed to  Rogers,  he  suggested  that  no  lease 
should  be  made  which  was  not  made  In  the 


face  of  knowledge  of  his  bond— In  other 
words,  that  he  should  enter  up  his  bond 
and  thereby  advise  the  lessee  of  his  Incum- 
brance—and  that  the  rent.  Instead  of  being 
paid  to  the  company,  should  be  paid  to  Rog- 
ers, under  an  agreement  to  be  drawn,  show- 
ing the  trust  relation  of  Rogers  in  the  mat- 
ter; his  idea  being  that  the  rent  should  go 
first  to  pay  the  mortgage  interest,  the  taxes, 
the  interest  on  his  loan,  and  other  like  fixed 
charges,  before  any  should  go  to  the  com- 
pany for  its  general  purposes.  At  or  about 
this  time,  and  perhaps  in  connection  with 
this  matter,  the  bond,  for  the  first  time,  was 
exhibited  to  New  Jersey  counsel,  who  im- 
mediately advised  Col.  Rogers  that  It  could 
not  be  entered  up,  under  the  laws  of  New 
Jersey,  before  October  1st  Col.  Rogers, 
thereupon,  on  the  26th  of  July,  advised  Mr. 
Hughes  of  this,  and  it  was  Immediately 
agreed  by  all  parties  that  this  was  not  ex- 
pressive of  the  agreement  of  June  2d;  that 
it  was  the  clear  understanding  that  Mr.  Rog- 
ers was  to  have  a  bond  which  could  be  en- 
tered up  at  any  time,  execution  thereon  not 
to  be  Issued,  however,  unless  suit  was  threat- 
ened or  brought  by  somebody  else;  that  be 
was  to  be  secured  by  having  a  Hen  next  to 
the  mortgage ;  and  that  the  company  and  Its 
present  officers  would,  of  course,  execute  a 
bond  In  reformation  of  the  bond  of  June  2d. 
Col.  Rogers  suggested  the  necessity,  or  de- 
sirability at  least,  of  having  an  authorization 
by  the  board  of  directors  of  this  new  bond. 
He  was  told  by  Hughes  that  this  was  not 
necessary,  but  he  persisted  and  Hughes  con- 
sented. Two  out  of  three  members  of  the 
board  (three  being  a  quorum)  attended  on 
the  morning  that  the  bond  was  to  be  executed, 
July  28,  1005;  but  the  third  member  did  not 
appear,  and  no  meeting  was  ever  held  of  the 
board,  and  no  actual  authorization  by  the 
board  of  any  new  bond  was  ever  had  at  a 
meeting.  The  minutes  of  a  meeting  eviden- 
cing authorization  were  drawn  by  Col.  Rogers 
in  the  office  of  the  company  on  the  morning 
of  the  28th  of  July,  and,  undoubtedly,  the 
two  members  who  were  there  assented;  but 
It  cannot  be  held,  In  view  of  our  decisions, 
that  the  board  of  directors,  as  such,  ever 
authorized  this  bond  of  July  28th.  Whether 
or  not  the  company  ratified  It  by  subsequent 
action  I  do  not  propose  to  consider,  because  I 
hold  that  the  officers  were  authorized  to  ex- 
ecute this  bond  by  the  resolution  of  the  board 
passed  on  the  2d  of  June,  1905;  that  they 
only  did  on  the  28th  of  July  what  they  had 
been  previously  authorized  to  do;  that  they 
only  did  that  which  a  court  of  conscience 
would  have  required  them  to  have  done,  and 
what  they  then  did  was  done  as  of  the  2d 
day  of  June;  and  that  there  was  no  fraud, 
no  intention  to  cheat  or  defraud  anybody, 
and  no  Intention  at  that  time  to  give  any  un- 
due preference  as  of  that  time. 

There  Is  no  doubt  In  my  mind  that  Mr. 
Hughes  is  mistaken  in  his  testimony  that  Col. 
Rogers  at  that  time  had  any  knowledge  of 
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the  general  Indebtedness  of  the  company. 
The  only  knowledge  that  he  Is  shown  to  have 
had  was  of  the  unpaid  Interest  money  due 
the  Equitable  Trust  Company  shortly  before 
this  time,  or  about  this  time,  and,  perhaps, 
some  taxes.  I  do  not  think  that  there  Is  any 
proof  that  Rogers  had  any  knowledge  of  any 
other  Indebtedness  of  the  company.  He  un- 
doubtedly assumed  that  In  the  course  of  op- 
eration there  were,  at  times,  unpaid  sums  of 
money ;  but  he  believed,  and  I  think  was  Jus- 
tified In  believing,  that  these  were  the  slight 
Items  which  occur  In  any  business  enterprise, 
and  had  no  reason  to  believe  that  they  were 
large.  He  had  every  reason  to  believe,  from 
what  he  had  been  told,  that  his  money  had 
paid  all  the  large  items  for  improvements, 
etc.  It  is  a  fact  that  at  that  time  the  com- 
pany had  no  ready  money,  excepting  such  as 
was  coming  In  from  day  to  day  from  the 
operation  of  the  park,  and  it  is  also  proved 
that  by  reason  of  Hughes'  management  he 
was  not  able  readily  to  obtain  boats.  But  it 
is  not  at  all  clear,  in  view  of  the  decisions 
In  this  state,  that  the  company  was  Insolvent 
within  the  meaning  of  the  sixty-fourth  sec- 
tion of  the  corporation  act  (Laws  1896,  p.  298, 
c.  185).  Certainly  there  was  no  contempla- 
tion of  insolvency,  because  the  testimony  of 
every  witness  Is  that  they  did  not  contem- 
plate insolvency  at  that  time.  They  were 
planning  to  run.  boats  away  Into  Octoberi 
had  numerous  engagements  for  picnics  and 
excursions,  which  were  profitable  to  them, 
through  the  months  of  August  and  Septem- 
ber ;  and  had  every  prospect,  so  far  as  exceed- 
ing the  operating  expenses  by  the  Income  was 
concerned,  of  a  good  season  in  that  regard. 
Whether  or  not  the  net  result  would  have 
been  sufficient  to  have  paid  off  the  floating 
debt  which  subsequently  was  shown  to  have 
existed  at  that  time  must  be  left  to  con- 
jecture. 

On  the  afternoon  of  the  same  day  that  this 
bond  was  given  to  Col.  Rogers,  July  28th, 
be  was  brought  in  contact  with  one  Thomp- 
son. Thompson  was  one  of  the  parties  here- 
tofore spoken  of  who  was  seeking  to  lease  the 
property.  The  other  parties  were  referred 
to  as  "the  Allentown  people."  In  Hughes' 
view,  it  was  better  to  deal  with  Thompson 
than  with  the  Allentown  people,  because  the 
Allentown  people  merely  wanted  to  rent  for 
fire  years  at  a  set  rental ;  whereas,  he  hoped 
that  with  Thompson  he  could  effectuate  a 
sale,  and  thereby  get  rid  of  the  park,  and 
pay  all  of  the  debts,  and  make  the  profit 
which  they  Intended  to  make  out  of  the  park 
property,  not  by  its  operation,  but  by  Its  sale, 
because  all  that  they  wanted  of  the  park  In 
their  original  undertaking  was  to  use  part 
•>f  it  as  a  terminal  for  the  railroad;  and  in 
all  of  their  talk  of  leasing  or  selling,  It 
was  definitely  understood  that  an  easement 
should  be  reserved  by  the  company  permit- 
ting the  erection  of  terminals  and  the  laying 
of  tracks,  etc.,  through  the  property.  ThiB 
meeting  with  Thompson  took  place  on  the 


28th  of  July,  and  another  meeting  took  place 
on  the  1st  of  August  At  this  last  meeting 
it  was,  for  the  first  time,  disclosed  by  Mr. 
Hughes  to  Mr.  Rogers  that  there  existed  a 
large  amount  of  floating  Indebtedness.  I  call 
it  "floating  Indebtedness"— I  mean  Indebted- 
ness contracted  by  him  In  the  management 
of  the  park  property  from  about  the  1st  of 
July,  when  the  park  was  opened.  The  bond 
dated  July  28th  was  sent  by  Col.  Rogers  to 
bis  New  Jersey  attorney  with  instructions 
to  enter  the  same,  but  not  to  Issue  execution 
without  further  Instructions.  The  attorney 
on  the  31st  of  July  entered  Judgment  on  the 
bond,  and,  being  Informed  on  the  next  day  by 
the  clerk  of  Gloucester  county,  where  the 
bond  was  entered,  that  a  suit  had  been  be- 
gun by  one  Horner  for  some  two  hundred  odd 
dollars  against  the  company,  conceived  that 
this  was  a  situation  In  which  he  most  pro- 
tect the  Interests  of  his  client,  and,  without 
consultation  with  Rogers,  he  instructed  ex- 
ecution to  be  issued,  and  then  left  town  for  ■ 
a  vacation.  This  execution  was  Issued''  on 
the  1st  of  August,  or  perhaps  the  2d.  The 
next  day,  when  Col.  Rogers  learned  of  it,  as 
he  did  by  a  letter  from  his  attorney,  he  im- 
mediately, upon  ascertaining  that  the  attor- 
ney was  away  on  a  vacation,  Instructed  the 
sheriff  to  hold  the  execution,  and  not  to  make 
a  levy,  and  no  levy  was  actually  made  tot 
several  weeks.  In  the  meantime,  the  various 
schemes  to  lease  fell  through,  and  the  at- 
tempts to  borrow  further  moneys  also  fell 
through— I  mean  attempts  to  borrow  by  in- 
creasing the  amount  of  mortgage— and  the  ' 
boat  which  they  had  been  using  was  no 
longer  obtainable  by  them  without  ready 
money,  and  the  company  on  a  bill  filed  on 
the  16th  day  of  October,  1905,  at  the  suit  of  ! 
H.  W.  Johns-Mandeville  Company,  complain-; . 
ant,  was  adjudged  Insolvent,  and  an  injunc* 
tion  was  Issued  and  a  receiver  appointed. 
The  bill  in  this  suit  to  set  aside  the  injunc- 
tion of  Col.  Rogers  was  filed  on  October  SO, 
1905. 

Finding,  as  I  do,  that  the  debt  is  an  honest 
one,  that  the  intention  of  the  parties  on  the 
2d  of  June  was  to  give  a  bond  which  might 
be  entered  at  any  time,  but  no  execution  to 
issue  until  suit  was  threatened  or  begun, 
and  that  the  action  of  July  28th  was  author- 
ized by  the  company  and  related  back  to 
June  2d,  In  effect,  I  find  there  was  no  fraud 
and  no  contravention  of  the  provisions  of 
section  64  of  the  statute;  and,  furthermore, 
I  do  not  find  that  the  complainant  has  borne 
the  burden  of  showing  that  this  corporation 
was  insolvent,  or  that  the  bond  was  given 
in  contemplation  of  Insolvency  on  the  28th  of 
July,  within  the  definition  and  meaning  at- 
tributed to  this  language  by  our  courts  in 
dealing  with  it  Cogan  v.  Conover  Mfg.  Co*, 
(Ct  Errors,  1905)  69  N.  J.  Eq.  815,  64  Att. 
973.  I,  of  course,  do  not,  in  this  case,  deal 
with  any  questions  arising  out  of  the  fact 
that  Rogers  Is  a  stockholder  of  the  company. 
If  that  stock  was  not  paid  for  In  full,  or  VU_ 
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as  a  stockholder,  he  Is  under  any  liability 
because  he  holds  stock  which  Is  still  assess- 
able for  creditors,  those  rights  must  be  work- 
ed out  in  the  Insolvency  case.  Before  he 
can  obtain  any  benefit  of  this  judgment,  as 
against  the  receiver,  or  the  assets  in  the  re- 
ceiver's hands  (the  property  having  been  sold, 
and  the  lien  transferred  to  the  assets),  he 
must,  of  course,  petition  In  that  proceeding. 
When  he  does  so  petition,  any  rights  that 
the  receiver  has  on  behalf  of  creditors  to 
assess  Rogers  on  the  stock,  or  to  hold  him 
liable  in  any  way  because  of  the  fact  that 
he  is  a  stockholder,  may  be  dealt  with,  and 
the  rights  of  the  receiver  protected. 

I  merely  hold  in  this  action  that  the  re- 
ceiver has  not  shown  that  this  bond  was  un- 
authorized, or  that  it  was  given  in  contem- 
plation of  Insolvency,  or  that  the  company 
was  Insolvent  within  the  meaning  of  the  six- 
ty-fourth section  of  the  statute,  and  has  not, 
therefore,  shown  that  the  Judgment  should 
be  set  aside. 

I  will  advise  a  decree  dismissing  the  bill. 


(81  N.  J.  u  480) 

STATE  v.  HUMMER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
,       May  1C,  1907.) 

Criminal   Law— Appeal— Grounds   of   Rk- 
veesal— Statutory  Construction. 

The  criminal  procedure  act  (P.  L.  1894,  p. 
246),  as  amended  By  Laws  1898,  provides  that, 
if  it  appear  from  the  record  in  a  criminal  cause 
that  plaintiff  in  error  on  the  trial  below  Buffer- 
ed manifest  wrong  or  injury  either  in  the  ad- 
mission or  rejection  of  testimony,  whether  ob- 
jection was  made  thereto  or  not,  the  appellate 
court  shall  order  a  new  trial.  Held,  that  the 
phrase  "admission  or  rejection  of  testimony" 
imports  judicial  action,  and  a  judgment  will  not 
be  reversed  for  refusal  of  the  trial  court  to 
strike  out  testimony  elicited  by  a  question  to 
which  no  objection  was  made. 

On  petition  for  rehearing.     Petition   de- 
nied. 
For  former  report,  see  65  Atl.  249. 

GARRISON,  J.  This  is  an  application  for 
a  rehearing.  The  petitioner  was  convicted 
by  the  sessions  of  the  crime  of  carnal  abuse. 
This  judgment  was  affirmed  in  the  Supreme 
Court  and  afterwards  in  this  court  The 
facts  fully  appear  in  opinions  filed  In  each 
court  State  v.  Hummer  (Sup.)  62  Atl.  388; 
State  v.  Hummer  (Err.  &  App.)  65  Atl.  249. 

Upon  one  point  the  ground  of  affirmance 
was  different  In  the  two  courts.  In  the  Su- 
preme Court  the  question  put  to  the  chief  of 
police,  viz.,  "There  were  other  girls  down 
there  making  charges  against  this  man?" 
was  vindicated  as  proper  redirect  examina- 
tion; whereas,  In  this  court  we  dealt  with 
the  denial  by  the  trial  judge  of  the  motion 
to  strike  out  this  question  after  it  had  been 
answered,  and  sustained  such  denial. 

The  ground  of  the  present  application  is 
that  the  plaintiff  in  error  Is  entitled  to  have 
this  court  decide  whether  the  question  put 


to  the  chief  of  police  was  legal  or  illegal,  and. 
If  illegal,  to  have  the  judgment  of  the  ses- 
sions reversed. 

In  support  of  this  contention,  and  as  es- 
sential to  its  soundness,  counsel  construes  the 
provision  of  the  criminal  procedure  act  that 
a  new  trial  shall  be  granted  "if  manifest 
wrong  or  Injury  was  suffered  by  the  plaintiff 
in  error  in  the  admission  of  testimony"  to 
mean  that  a  criminal  judgment  must  be  re- 
versed if  any  Illegal  testimony  was  admitted ; 
that  is  to  say,  went  to  the  jury.  It  Is  claim- 
ed that  the  testimony  of  the  chief  of  police 
was  in  this  sense  "admitted,"  and  hence  that 
the  judgment  must  be  reversed  if  the  ques- 
tion put  to  him  was  illegal,  as  counsel  argues 
that  it  was. 

In  just  what  sense  a  question  propounded 
to  a  witness  can  be  said  to  be  illegal,  apart 
from  any  judicial  ruling  upon  it  is  not  at 
all  clear.  Irrelevant  a  question  may  be  in 
that  it  calls  for  irrelevant,  and  hence  incom- 
petent testimony ;  but  In  order  that  a  ques- 
tion or  Its  responsive  answer  should  become 
illegal,  it  would  seem  to  be  essential  that 
some  legal  right  was  invaded  by  its  admis- 
sion. Counsel,  however,  construes  the  stat- 
ute differently,  and  contends,  in  effect,  that 
a  criminal  judgment  must  be  reversed  when- 
ever it  appears  that  at  the  trial  incompe- 
tent testimony  went  to  the  Jury. 

The  same  result  must  logically  follow  from 
this  construction  If  such  incompetent  tes- 
timony be  adduced  by  the  defendant's  coun- 
sel at  the  trial,  or  be  acquiesced  in  by  him, 
or  even  if  it  be  given  by  the  defendant  him- 
self upon  the  witness  stand. 

If  any  such  rule  Is  laid  down  by  the  stat- 
ute, it  la  by  force  of  its  provision  for  reversal 
upon  error:  "If  it  appears  from  the  record 
that  the  plaintiff  in  error  on  the  trial  be- 
low suffered  manifest  wrong  or  Injury  either 
in  the  admission  or  rejection  of  testimony 
whether  objection  was  made  thereto  or  not." 

The  meaning  of  this  language  is  to  be  as- 
certained by  the  ordinary  canons  of  construc- 
tion. 

The  phrase  "admission  or  rejection  of  tes- 
timony" clearly  imports  judicial  action.  No 
one  but  the  trial  court  can  reject  testimony. 
Hence,  as  "rejection  of  testimony"  must 
Imply  action  by  the  court  the  same  sort 
of  meaning  Is  by  the  familiar  rule  to  be 
given  to  the  word  "admission"  as  an  asso- 
ciated term  of  precisely  the  same  nature 
used  in  exactly  the  same  context  That 
this  is  the  correct  construction  of  the  word 
"admission"  is  placed  beyond  all  doubt  by 
the  history  of  this  legislative  provision.  As 
originally  enacted  (P.  L.  1894,  p.  246)  this 
provision  dealt  solely  with  "rejection  of 
testimony,"  which,  as  has  been  seen,  neces- 
sarily imported  action  by  the  trial  court 
When,  therefore,  in  1898,  the  Legislature 
coupled  with  the  word  "rejection,"  that  al- 
ready had  this  imperative  connotation,  the 
correlated  word  "admission,"  it  must  be 
deemed  to  have  used  such  added  term  in 
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view  of  the  established  meaning  of  the  word 
with  which  It  was  thus  associated.  "The 
admission  or  rejection  of  testimony"  thus 
Importing  judicial  action,  a  consistent  con- 
struction must  be  given  to  the  qualifying 
words  "whether  Objection  was  made  there- 
to or  not."  Obviously  judicial  action  upon 
testimony,  If  not  called  forth  by  any  ob- 
jection, must  be  of  the  court's  own  motion. 
Assuming  therefore,  but  not  deciding,  that 
the  legislative  intention  was  to  provide  a 
scheme  of  spontaneous  judicial  Interpositions 
during  the  reception  of  testimony  at  criminal 
trials,  It  must  be  held  that  the  propriety  of 
the  exercise  of  such  authority  was  In  the 
first  instance  committed  to  the  sound  dis- 
cretion of  the  judicial  officers  In  whom  such 
authority  was  reposed.  Judicial  derelic- 
tion In  this  regard  would  therefore  come 
within  the  next  clause  of  the  statute  touch- 
ing matters  of  discretion  to  which  bills  of 
exception  had  or  had  not  been  allowed.  Up- 
on this  assumption  an  appellate  court  would 
be  authorized  In  the  case  of  flagrant  or  op- 
pressive abuse  of  this  discretion,  whether 
arising  from  the  action  or  inaction  of  the 
trial  court,  to  review  such  discretion  and 
grant  the  relief  contemplated  by  the  statute. 
It  is  not,  however,  in  .the  present  case, 
necessary  to  decide  this  question  or  to  pur- 
sue the  inquiry  as  to  such  implied  appeal  to 
the  discretion  of  the  trial  court,  for  the , 
reason  that,  in  the  present  case,  an  express 
appeal  was  made  to  such  discretion  which 
was  dealt  with  in  the  opinion  of  this  court 
in  the  light  that  was  most  favorable  to  Che 
plaintiff  In  error. 

Our  conclusion,  therefore,  is  that  the  con- 
struction of  the  statute  advanced  by  counsel 
as  ground  for  a  rehearing  does  not  com- 
mend Itself  to  us,  and  that  there  Is  nothing 
In  his  argument  that  suggests  that  any  right 
to  which  the  plaintiff  In  error  was  entitled 
under  the  statute  has  not  already  been  fully 
accorded  to  him.  His  present  application 
must  therefore  be  denied. 

This  same  result  might  have  been  reached 
and  justified  by  pointing  out  that  no  speci- 
fication of  causes  for  reversal  raises  the 
question  that  counsel  has  argued.  The  sole 
specification  to  which  counsel  points  us',  and 
the  only  one  that  at  all  touches  the  matter, 
is  in  these  words: 

"(4)  That  the  court  below  erred  to  the 
prejudice  and  Injury  of  the  plaintiff  In  error 
by  allowing  Benjamin  Murphy,  a  witness 
for  the  state,  to  be  asked  whether  there 
were  other  girls  than  the  prosecutrix  mak- 
ing charges  against  the  plaintiff  In  error, 
and  to  testify  that  there  were." 

The  Implied  allegations  of  judicial  error 
upon  which  this  specification  rests  have  no 
foundation  in  the  record  or  In  fact  The 
sole  action  of  the  court  below  in  the  premises 
was  the  denial  of  defendant's  motion  to 
strike  out  a  certain  question  after  It  had 
been  answered.  This  was  not,  as  averred 
In  the  specification,  "allowing  the  witness 


to  be  asked  the  question,"  for  that  had  al- 
ready been  done ;  neither,  for  the  same  rea- 
son, was  it  allowing  the  witness  to  answer 
such  question,  which  Is,  In  effect,  the  second 
averment 

It  Is  too  late  now  to  inquire  whether  this 
specification  even  justified  the  consideration 
given  in  our  opinion  to  the  motion  that  was 
made  at  the  trial  by  the  defendant;  but  it 
is  clear  that  such  consideration,  whether 
of  grace  or  of  right,  was  all  to  which  the 
plaintiff  In  error  was  entitled.  Without  re- 
gard, however,  to  this  matter  of  statutory 
practice,  we  have  thought  best  to  examine 
the  present  application  upon  its  merits,  and 
are  constrained  to  deny  It  for  the  reasons 
already  stated. 

(78  N.  J.  L.  780) 

CROSBY  v.  WELLS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
April  19,  1907.) 

1.  Depositions  —  Use  in  Action  Between 
Other  Parties— Tbial— Reception  of  Evi- 
dence —  Evidence  —  Opinion  Evidence  — 
Subject  of  Expert  Testimony. 

(a)  When,  by  consent,  there  is  read,  at  the 
trial  of  one  action,  the  testimony  of  a  witness 
out  of  the  state,  taken  originally  In  another  ac- 
tion, the  propriety  of  a  question  and  answer, 
part  of  the  cross-examination  in  such  other  ac- 
tion, but  really  part  of  the  examination  in  chief 
in  the  later  action,  is  not  to  be  tested  by  the 
strict   rules  of  cross-examination. 

So,  too,  in  taking  the  testimony  of  such  wit- 
ness, under  a  notice  by  virtue  of  section  45  of 
the  evidence  act  of  1900  (P.  L.  p.  375),  the  at- 
torney of  the  adverse  party,  in  questioning  the 
witness,  is  not  bound  by  the  strict  rules  of 
cross-exam  ina  tion . 

fb)  In  the  circumstances  of  the  case  in  hand, 
opinion  evidence  is  that  which  Is  given  by  a 
person  of  ordinary  capacity  who  has,  by  oppor- 
tunity for  practice,  acquired  special  knowledge 
which  is  outside  of  the  limits  of  common  ob- 
servation, and  may  be  of  value  In  elucidating  a 
matter  under  consideration.  The  experiential 
qualifications  of  the  witness,  Including  his  op- 
portunity to  observe  the  very  thing  under  in- 
quiry, being  first  shown,  his  special  knowledge 
may  be  imparted  at  the  trial  in  aid  of  the  jurors 
under  questions  in  ordinary  form. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  8  2357.] 

2.  Same— Direction  of  Verdict  fob  Plain- 
tiff—Fraud— Sales— Rescission. 

A  verdict  may  be  directed  for  a  plaintiff 
as  properly  as  for  a  defendant,  when  any  num- 
ber of  verdicts,  if  found  otherwise  than  as  or- 
dered, would  be  set  aside  as  without  sufficient 
evidence  to  support  them. 

When,  however,  as  to  a  right  of  rescission, 
there  is  evidence  tending  to  show  fraudulent 
representations  of  fact  by  the  plaintiff,  and. 
as  to  an  actual  rescission,  evidence  serving  to 
show  an  offer,#  before  suit,  to  return  the  thing 

Jireviously  delivered,  which  was  promptly  re- 
ected  by  the  plaintiff,  there  are  questions  on 
both  heads  to  be  submitted,  under  instructions, 
to  the  pury,  and  the  direction  of  a  verdict  for 
the  plaintiff  is  rightly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  391.] 

8.  Witnesses  —  Ceoss- Examination  —  Im- 
peachment —  Trial  —  Reception  of  Evi- 
dence—Discretion of  Court. 

(a)  In  theory,  one  of  the  objects  of  cross- 
examination  is  to  bring  out  facts  (suppressed  or 
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undeveloped  In  the  examination  in  chief)  which 
diminish  or  impeach  the  trustworthiness  or  cred- 
it of  the  witness. 

Hence,  when  a  plaintiff,  on  direct  examina- 
tion, not  only  denies  the  sale  of  certain  person- 
alty by  him  to  the  defendant,  but,  in  effect, 
denies  such  sales  by  him  to  any  one,  cross-ex- 
amination as  to  sales  of  such  personalty  by  him 
to  third  persons,  within  the  tune  mentioned,  is 
a  proper  and  legitimate  inquiry,  as  tending  to 
diminish  the  force  of  the  plaintiffs  testimony, 
or  to  impeach  his  credit. 

(b)  First.  An  evidentiary  fact,  whether  sim- 
ple or  complex,  is  relevant,  when  it  has  proba- 
tive value  in  support  of  a  material  proposition 
of  one  of  the  parties. 

Hence,  when  a  material  proposition  of  a  de- 
fendant is  that,  at  a  certain  time,  the  plaintiff 
had  sold  to  him  certain  oil  shares,  and  the  plain- 
tiff has  endeavored  to  support  his  case  by  evi- 
dence going  to  show  that,  up  to  the  time  of  the 
trial,  he  had  never  sold  such  oil  shares  to  any 
one,  the  testimony  of  third  persons  that,  within 
the  time  mentioned,  the  plaintiff  had  had  deal- 
ings with  them  in  respect  of  such  oil  shares, 
is  relevant,  in  that  it. tends  to  contradict  the 
plaintiff,  and  indirectly,  if  not  directly,  to  sup- 
port the  proposition  of  the  defendant. 

Second.  'Whether  the  testimony  of  such  third 

Sersons  should  have  been  given  as  part  of  the 
efendant'a  principal  case,  instead  of  in  rebut- 
tal, is  of  no  present  consequence.  The  conduct 
of  the  trial  and  the  general  course  of  the  ex- 
amination of  the  witnesses  rest  within  the  sound 
discretion  of  the  trial  judge,  and  the  exercise 
of  such  discretion  is  not  reviewable  on  writ  of 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  »  936,  1277;  vol.  46,  Trial, 
H  161.  152.] 

4.  Evidence— Similar  Transactions— Show- 
ing Fraud. 

It  is  a  sound  rule  of  law,  as  well  as  of 
logic,  that  evidence  of  the  acts  of  a  party,  simi- 
lar to  the  one  immediately  under  investigation, 
may  be  offered  for  the  purpose  of  showing  the 
knowledge,  intent,  or  design  of  such  party  which 
are  elements  of  his  fraudulent  conduct  towards 
the  other  party. 

Hence,  even  in  a  civil  action,  evidence  of  of- 
fers by  the  plaintiff  to  sell  certain  oil  shares  to 
persons  other  than  the  defendant,  accompanied 
by  words  commendatory  of  the  shares,  may  be 
given  by  the  defendant  as  serving  to  give  char- 
acter to  the  knowledge,  intent,  or  design  of  the 
plaintiff,  in  entering,  shortly  afterward,  into  a 
contract  of  sale  of  like  shares  with  the  defend- 
ant, and  thus  logically  to  establish  particular 
elements,  of  those  fraudulent  representations 
which  were  links  in  the  chain  of  proofs  of  the 
defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  $  5.] 

5.  Trial  —  Instructions  —  Assumption  or 
Facts. 

A  trial  judge  may  not  assume  as  a  fact 
that  which  is  In  dispute,  and,  by  his  charge  or 
otherwise,  withdraw  any  such  matter  from  the 
consideration  of  the  jurors,  thus  affecting  their 
determination. 

But  a  charge  in  which  appears  the  expression, 
"You  have  also  the  fact,"  etc,  is  not  obnoxious 
to  this  rule,  when  it  appears  that  the  charge, 
fairly  interpreted,  was  simply  to  the  effect  that 
here  you  (the  jurors)  have  a  matter  which  has 
been  put  in .  evidence,  as  an  element  for  your 
use  in  forming  your  conclusions  and  making  up 
your  verdict 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  George  W.  Crosby  against  Sam- 
uel I.  Wells.  From  a  judgment  for  defend- 
ant, plaintiff  brings  error.    Affirmed. 


This  was  an  action  upon  contract  brought 
by  the  plaintiff  In  error,  also  plaintiff  below, 
against  the  defendant  in  error,  also  defend- 
ant below.  The  plaintiff  set  forth  in  bis 
declaration  the  common  counts  for  money, 
and  annexed  thereto,  as  the  particulars  of 
his  demand,  a  copy  of  a  promissory  note 
made  by  the  defendant  November  8,  1901, 
for  the  payment  of  $1,600,  three  months 
after  date,  to  the  order  of  the  plaintiff,  and 
also  a  notice  that  judgment  would  be  claimed 
for  the  said  sum  of  money,  with  Interest  and 
costs.  The  defendant  filed  a  plea  of  the  gen- 
eral issue,  and  annexed  to  his  plea  a  notice  of 
special  matter  of  defense,  as  follows :  "The 
note  set  out  In  the  plaintiff's  declaration  was 
given  without  consideration,  and  the  defend- 
ant received  no  benefit  in  any  way  therefrom; 
the  said  note  was  given  as  a  renewal  of  an- 
other note  made  by  said  defendant  to  said 
plaintiff,  on  or  about  the  8th  day  of  August 
1901,  for  |2,100,  given  by  the  defendant  to 
the  plaintiff  in  payment  for  3,000  shares  of 
the  capital  stock  of  the  Ohio  Oil  Company 
upon  a  contract  of  purchase  by  the  defendant 
from  the  plaintiff,  which  contract  was  after- 
wards rescinded  by  the  said  defendant  for 
fraud  In  its  procurement  by  said  plaintiff; 
and  that  at  the  time  of  such  renewal,  No- 
vember 8,  1901,  the  defendant  gave  the  plain- 
tiff the  note  set  out  In  his  declaration,  and 
paid  him  the  sum  of  $500,  without  any  knowl- 
edge of  the  fraud  aforesaid."  The  defendant 
also  annexed  to  his  plea  a  notice  of  set-off 
in  respect  of  the  sum  of  $500,  paid  to  the 
plaintiff  under  the  circumstances  mentioned 
In  the  first  notice,  and  due  and  owing  from 
the  plaintiff  to  the  defendant  The  issues 
joined  between  the  parties  were  sent  down 
to  the  county  of  Atlantic  for  trial  at  nisi 
prius. 

The  proceedings  at  the  trial  before  one  of 
the  Justices  and  a  jury  Involved  the  proofs 
and  matters  following: 

(a)  Formal  proof  having  been  made  of  the 
note,  whereof  a  copy  was  annexed  to  the 
declaration,  the  plaintiff  rested.  Then  the' 
defendant  offered  evidence,  which,  If  believed, 
tended  to  show  that  the  original  note,  where* 
of  the  note  in  suit  was  a  renewal,  had  been 
given  by  the  defendant  to  the  plaintiff  on  a 
sale  by  the  plaintiff  to  the  defendant  of  3,000 
shares  in  the  stock  of  the  Ohio  Oil  Company 
(name  changed  at  a  later  day),  at  70  cents  a 
share,  and  that  such  bargain  had  been  brought 
about  through  representations  of  value  and 
profitableness  made  by  the  plaintiff,  for  the 
most  part  as  being  true  to  bis  personal  knowl- 
edge; and  that  after  $500  had  been  paid 
upon  the  original  note,  and  the  renewal  note 
given,  investigation  on  the  part  of  the  de- 
fendant had  brought  to  light  fraud  in  the 
representations,  and  thereupon  the  defendant 
by  notice  In  writing  and  orally,  had  offered 
to  return  the  certificate  of  stock  and  had  re- 
scinded the  contract  of  sale.  The  representa- 
tions above  referred  to  were  such  as  these; 
That  the  plaintiff  held  shares  In  the  Ohio 
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Oil  Company;  that  the  company  owned  3,500 
acres  of  oil  land  that  was  very  productive, 
having  thereon  55  producing  wells  and  17 
miles  of  pipe  line  connected  with  the  Stand- 
ard Oil  Company's  main  pipe;  that  the  plain- 
tiff had  visited  the  field,  and  everything  was 
all  right;  that  the  stock  was  safe — safe  as 
any  hank — and  was  paying  a  dividend  of  2 
per  cent  a  month;  and  that  the  plaintiff  had 
$50,000  of  the  stock,  and  other  persons  named 
were  taking  stock.  The  manner  of  the  re- 
scission indicated  by  the  testimony  was  this: 
After  written  notice,  the  defendant  met  the 
plaintiff  at  the  office  of  the  tatter's  attorney; 
he  had  the  certificate  of  stock  and  an  assign- 
ment thereof  in  his  pocket;  he  said  that  he 
rescinded  the  contract,  and  had  the  papers 
with  him  for  delivery;  and  he  asked  that  the 
money  paid  on  the  stock  be  refunded.  To 
this,  answer  was  made  that  the  plaintiff 
would  not  accept  the  papers  at  all.  In  the 
presenting  of  the  defendant's  case,  the  writ- 
ten examination  of  one  James  A.  Davis, 
taken  in  Ohio  under  a  statutory  notice,  In 
another  case  wherein  the  plaintiff,  Crosby, 
was  defendant,  was  read  by  consent  It  ap- 
peared that  Davis  was  46  years  of  age,  was 
an  oil  producer  and  driller  of  oil  wells,  had 
been  such  during  his  whole  business  life,  and 
was  at  the  time  employed  in  the  capacity  ot 
driller  upon  the  land  of  the  Ohio  .Oil  Com- 
pany, which,  previously,  he  had  "explored" 
for  oil.  He  was  actually  present  when  the 
plaintiff  made  a  visit  to  the  oil  land  in  June, 
1901.  On  the  cross-examination  in  such  other 
action,  Davis  had  been  asked:  "Q.  86.  From 
the  exploration  and  examination  made  by 
yon,  in  your  opinion,  were  these  lands  profi- 
table or  unprofitable,  territory?"  When  the 
question  was  read  at  this  trial,  it  was  object- 
ed to  as  not  proper  cross-examination,  and 
as  dealing  with  a  matter  not  proper  for  ex- 
pert testimony;  but  it  was  allowed  and  an- 
swered thus:  "A.  As  a  whole,  they  were  un- 
profitable." 

(b)  When  the  defendant  rested,  the  plaintiff 
moved  to  strike  out  the  whole  defense,  and 
to  direct  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note.  The  motion  In  both  par- 
ticulars was  denied  by  the  court 

(c)  In  the  plaintiffs  testimony  in  rebuttal, 
he  gave  answers  on  his  direct  examination, 
which,  if  believed,  tended  to  show  that  he 
bad  never  sold  any  of  the  Ohio  Oil  shares 
to  the  defendant  but  had  merely  Introduced 
him  to  one  Peter  Whitney,  an  agent  of  the 
oil  company;  that  any  representations  made 
by  him  to  the  defendant  (If  made  at  all)  were 
of  beliefs  only,  founded  upon  Information  de- 
rived from  others;  and  that  the  note  had 
been  made  payable  to  him  only  that  he  might 
Indorse  it  for  discount  at  a  bank,  and,  fur- 
ther, to  show  that  he  (the  plaintiff)  still 
owned,  at  the  time  of  the  trial,  all  of  the 
Ohio  Oil  shares  bought  by  him  before  August 
8,  1901.  On  cross-examination,  the  plaintiff 
was  asked,  against  objection,  whether  he  had 
not  actually  sold  or  endeavored  to  sell  some 


of  his  holdings  In  the  Ohio  Oil  Company  to 
Arvine  H.  Phillips,  Caleb  E.  Shreve,  and 
other  persons,  prior  to  August  8,  1901;  and 
the  making  of  such  sales  and  offers  he  denied. 
Phillips,  Shreve,  his  wife,  Elizabeth,  and  Fer- 
dinand Stadler  were  then  called,  and,  against 
objections,  severally  testified  to  such  offers 
made  to  them  by  the  plaintiff.  In  the  testi- 
mony of  Caleb  E.  Shreve,  it  further  appeared 
that  he  had  actually  bought  upwards  of 
10,000  of  such  shares  through  the  plaintiff, 
and  that  in  the  course  of  the  dealing,  Peter 
Whitney,  already  named,  had  told  him:  "The 
Doctor  holds  50,000  shares  on  an  option,  and 
I  am  assisting  him  In  the  sale  of  it" 

(d)  When  all  of  the  evidence  was  In,  the 
presiding  justice  charged  the  jury.  Two 
parts  of  the  charge  only  need  now  be  quoted. 
They  are  as  follows:  "Ton  have  also,  as 
bearing  upon  the  question  of  whether  the 
stock  was  sold  by  Dr.  Crosby  to  Mr.  Wells, 
the  fact  that  about  that  time  he  was  of- 
fering stock  of  this  company  for  sale  to  oth- 
er persons,  and  you  have  also  the  receipt 

•  *    •    and  the  envelope  of  August  8th. 

*  *  *  In  this  case,  there  is  testimony  to 
the  effect  that  Dr.  Crosby  said  to  Mr.  Wells 
that  he  had  visited  the  oil  fields,  and  that 
everything  was  all  right  Did  he,  or  did  he 
not,  make  that  assertion  intending  that  Mr. 
Wells  should  infer  that  he  was  making  these 
statements  of  his  own  knowledge?  And  did 
he  at  that  time  have  such  knowledge?  If  he 
intended  to  make  the  assertion  as  of  his  own 
knowledge,  and  that  he  had  knowledge  of  the 
facts,  when  as  a  matter  of  fact  be  had  not, 
that  in  Itself  would  be  a  false  statement 
from  which  you  would  be  justified  in  Infer- 
ring fraud."  A  verdict  was  rendered  in  favor 
of  the  defendant  for  the  $500  paid,  with  in- 
terest and  judgment  was  entered  thereupon  in 
the  Supreme  Court  For  error  alleged  in  the 
record  and  proceedings,  a  writ  of  error  was 
sued  out  of  this  court  Bills  of  exception  to 
the  errors  complained  of  in  the  rulings  at 
the  trial  and  in  the  charge  of  the  court  below 
were  signed  and  sealed,  and  error  was  duly 
assigned  thereon  in  this  court,  unless  other- 
wise noted  In  the  opinion. 

Clarence  H.  Cole;  for  plaintiff  In  error. 
Ell  H.  Chandler,  for  defendant  In  error. 

The  opinion  of  the  court  (the  foregoing 
statement  having  been  made)  was  delivered 
by  GREEN,  J. 

I.  (a)  Counsel  for  the  plaintiff  In  error  first 
objects  to  the  question  addressed  to  the  wit- 
ness Davis  that  It  was  not  proper  cross-ex- 
amination; the  gist  of  the  objection  being 
that  the  question  did  not  relate  to  matters 
brought  out  on  the  examination  In  chief,  but 
tended  to  establish  the  defendant's  case  sub- 
stantively, by  cross-examining  the  plaintiff's 
witness,  and  that  this  course  is  not  allow- 
ed by  our  practice.  See  Donnelly  v.  State 
(1857)  26  N.  J.' Law,  601,  610;  Dennis  v.  Van 
Voy  (1864)  31  N.  J.  Law,  38,  40,  41.    Without 
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casting  the  slightest  doubt  upon  the  value  of 
these  cases,  we  may  be  permitted  to  think 
that  they  are  not  now  controlling. 

(1)  It  must  be  borne  In  mind  that  Davis 
was  originally  examined  as  a  witness  in  the 
action  of  Shreve  v.  Crosby  (N.  J.  Err.  &  App.) 
63  Atl.  333,  was  produced  on  the  part  of 
Crosby,  and  was  cross-examined  on  behalf  of 
Crosby's  adversary.  In  order  to  save  time 
and  expense,  It  was  agreed  (the  same  attor- 
neys being  employed)  that  the  testimony 
"might  be  used"  In  three  other  pending  ac- 
tions, one  of  which  is  that  now  under  Investi- 
gation. In  this  action,  Davis  was  the  wit- 
ness of  Crosby's  adversary,  the  defendant 
Wells,  and  the  question  addressed  to  Davis 
and  the  answer  given  by  him  are  naturally 
and  legitimately  to  be  regarded  as  part  of 
his  examination  In  chief.  They  would  have 
plainly  appeared  in  that  light,  If  they  had 
been  taken  down  In  writing  in  this  action. 

(2)  If,  however,  it  be  preferable  to  regard 
the  question  and  answer  in  their  original  as- 
pect, then  it  Is  to  be  borne  in  mind  that  the 
examination  of  Davis  was  not  taken  viva 
voce  In  open  court,  or  under  a  commission 
with  Interrogatories  and  cross-interrogatories 
annexed,  but  by  virtue  of  a  notice  given 
agreeably  to  "An  act  concerning  evidence." 
Revision  of  1900;  P.  L.  1900,  pp.  362,  375. 
The  words  In  the  statute  of  present  impor- 
tance are:  "Provided  that  notice  in  writing 
of  the  time  and  place  of  such  examination 
and  the  names  of  the  witnesses  to  be  exam- 
ined be. given  to  the  adverse  party,  his  at- 
torney or  solicitor,  that  he  may  be  present 
and  put  Interrogatories,  if  he  shall  see  fit." 
A  provision  of  similar  import  appeared  in 
section  1  of  the  act  of  March  17,  1862  (P.  L. 
1862,  p.  226),  was  amended,  and  carried  into 
section  38  of  "An  act  concerning  evidence," 
approved  March  27,  1874  (Rev.  St  1874.  p. 
277),  and  now,  as  part  of  section  45  of  the 
act  of  1900  (P.  L.  p.  375),  above  quoted,  affects 
the  practice  of  taking  the  testimony  of  a  wit- 
ness out  of  the  state  otherwise  than  by  com- 
mission. It  accords  with  the  language  of  the 
act,  and  of  the  customary  notice  (Besson,  Law 
Prac.  248),  and  with  the  practice  of  the  bar, 
that  the  attorney  of  the  adverse  party  in  ques- 
tioning the  witness  would  not  be  bound  by 
the  strict  rules  of  cross-examination,  but  may 
put  such  questions  as  may  legitimately  tend 
to  establish  his  cause  of  action  or  defense. 
The  matter  Inquired  Into  in  the  present  case 
was  admissible.  The  question  was  meant  to 
bring  out  a  fact  which  would  be  a  link  in  the 
chain  of  proofs  tending  to  maintain  the  po- 
sition of  the  defense.  The  chain  would  be 
this:  Knowledge  by  Davis  of  the  actual  pro- 
ductiveness and  value  of  the  oil  land  in  ques- 
tion; meeting  of  Davis  and  the  plaintiff,  Cros- 
by, when  the  latter  visited  the  oil  land ;  the 
acquiring  by  the  plaintiff  of  the  true  facts  as 
to  the  land  and  its  productiveness,  which 
bore  upon  the  value  and  profitableness  of  the 
stock ;  representations  by  the  plaintiff  to  the 
defendant,  contrary  to  known  facts;  fraudu- 


lent character  of  such  representations;  pro- 
priety of  the  rescission  of  the  contract  based 
on  such  representations;  the  consequent  fail- 
ure of  consideration  of  the  note  sued  upon, 
(b)  The  counsel  for  the  plaintiff  In  error 
again  objects  to  the  question  addressed  to 
Davis  that  the  subject-matter  was  not  one 
for  expert  testimony.  It  may  be  that  the 
matter  was  not  to  be  settled  by  expert  testi- 
mony, If  we  give  to  that  phrase  a  strict  and 
scientific  meaning.  Nevertheless,  we  incline 
to  the  view  that  it  was  one  for  the  offer  of 
opinion  evidence  under  another  exception  to 
the  so-called  opinion  rule.  It  is  not  now  need- 
ful for  us  to  adopt  a  perfect  and  all-embrac- 
ing definition  of  the  phrase  "opinion  evi- 
dence." There  is,  for  example,  one  kind  of 
such  evidence  discussed  In  Koccls  v.  State 
(1893)  56  N.  J.  Law,  44,  47,  27  Atl.  800,  and 
illustrated  in  Castner  v.  Sliker  (1869)  33  N. 
J.  Law,  507,  509;  but  with  this  we  have 
now  no  concern.  For  present  purposes,  "opin- 
ion evidence"  is  that  which  is  given  by  a 
person  of  ordinary  capacity,  who  has,  by 
opportunity  for  practice,  acquired  a  special 
knowledge  which  is  outside  of  the  limits  of 
common  observation,  and  which  may  be  of 
value  In  elucidating  a  matter  under  considera- 
tion. The  experiential  qualifications  of  the 
witness,  including  his  opportunity  to  observe 
the  very  thing  under  Inquiry,  being  first 
shown,  his  special  knowledge  may  be  Impart- 
ed in  aid  of  the  Jurors  at  the  trial,  under 
questions  in  ordinary  form.  The  definition 
above  given  Is  supported  by  Wigmore  on  Evid. 
§5  556,  558,  1917  (4),  1918,  1925;  17  Cyc. 
37,  41,  123;  Best  on  Evid.  (10th  Eng.  Ed.) 
I  513;  Taylor  on  Evid.  (9th  Eng.  &  Amer. 
Ed.)  S!  1416-1420;  N.  J.  Traction  Co.  v. 
Brabban  (1895)  57  N.  J.  Law,  691,  694,  32 
Atl.  217;  Wheeler  &  Wilson  Co.  v.  Buck- 
hout  0897)  60  N.  J.  Law,  102,  105,  86 
Atl.  772;  Elvlns  v.  Del.  &  Atl.  T.  &  T.  Co. 
(1899)  63  N.  J.  Law,  243,  247,  43  Atl.  903,  76 
Am.  St.  Rep.  217;  State  v.  Arthur  (1904)  70 
N.  J.  Law,  425,  427,  57  Atl.  156;  State  v.  Las- 
ter  (1904)  71  N.  J.  Law,  586,  888,  60  Atl.  361. 
The  Inquiry  preliminary  to  the  giving  of 
opinion  evidence  Is  Indicated  in  Wigmore  on 
Evid.  IS  560,  1928;  17  Cyc.  123;  Taylor 
on  Evid.  (9th  Ed.)  §  1417;  N.  J.  Traction 
Co.  v.  Crabban,  supra;  Wheeler  &  Wil- 
son Co.  v.  Buckhout,  60  N.  3.  Law,  104, 
36  Atl.  772;  State  v.  Arthur,  supra.  In  har- 
mony with  the  definition  and  the  preliminary 
inquiry,  the  following  cases  illustrate  our  use 
of  the  kind  of  opinion  evidence  now  under 
our  notice:  In  Scbenck  v.  Mercer  Co.  Mut 
Ins.  Co.  (1854)  24  N.  3.  Law,  447,  451,  an  ex- 
perienced and  practical  fireman,  who  had 
seen  the  building  In  question,  was  permitted 
to  testify  that  certain  alterations  therein  did 
not  Increase  the  risk  of  fire.  In  Read  v.  Bar- 
ker (1863)  30  N.  J.  Law,  378,  379,  affirmed  32 
N.  J.  Law,  477,  it  was  held  that  millers  and 
millwrights,  as  practical  men,  the  extent  of 
their  knowledge  being  first  shown,  might  tes- 
tify as  to  the  quantity  of  grain  a  certain 
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mill  could  grind  and  the  value  of  the  water 
power  for  milling.  In  Wheeler  &  Wilson  Co. 
▼.  Buckhout  (1897)  60  N.  J.  Law,  102,  104, 
36  Atl.  772,  a  witness  whose  calling  had  re- 
quired him,  during  25  years,  to  examine  and 
compare  signatures  with  a  view  to  deter- 
mining their  genuineness,  was  allowed  to  tes- 
tify, by  comparison  with  a  signature  made  in 
bis  presence,  as  to  the  genuineness,  in  his 
opinion,  of  a  disputed  signature,  although  he 
had  not  made  a  special  study  of  chlrography. 
Applying  the  definition  and  the  illustrative 
decisions  to  the  case  In  hand,  we  perceive 
that  Davis  possessed,  to  the  satisfaction  of 
the  trial  court,  the  necessary  experiential 
qualifications;  that  neither  could  the  actual 
productiveness  and  value  of  the  oil  land  in 
question  be  effectively  described  to  the  Jurors, 
nor  could  they  exercise  powers  of  comparison 
and  judgment,  respecting  this  and  other 
lands;  and  that  such  productiveness  and 
value  affecting  materially  the  value  of  the 
oil  company's  shares,  and  the  knowledge 
thereof,  were,  as  already  noted,  links  In  the 
chain  of  proof  tending  to  support  the  posi- 
tion of  the  defense.  We  conclude,  therefore, 
that  the  question  addressed  to  Davis  was 
not  objectionable  from  either  of  the  stand- 
points of  the  plaintiff  in  error. 

II.  The  second  contention  of  the  plaintiff 
In  error  Is  that  a  verdict  should  have  been 
directed  for  him  in  the  court  below,  alleging 
two  reasons  therefor.  In  our  country,  a 
verdict  may  be  directed  for  a  plaintiff  as 
well  as  for  a  defendant.  See  Com'rs  of  Ma- 
rion Co.  v.  Clark  (1876)  94  U.  8.  278,  284,  24 
L.  Ed.  59;  Leach  v.  Burr  (1902)  188  U.  S.  510, 
513,  23  Sup.  Ct  393,  47  L.  Ed.  5C7,  affirm- 
ing 17  App.  D.  C.  128,  185,  140;  Baldwin  v. 
Shannon  (1881)  43  N.  3.  Law,  596,  603; 
Whlttaker,  Rec'r,  v.  Miller  (1899)  63  N.  J. 
Law,  587,  588,  44  Atl.  643 ;  Loper  v.  Somers 
(1904)  71  N.  J.  Law,  657,  662,  61  Atl.  85.  And 
the  question  to  be  propounded  is  whether 
there  be  any  reason  why  the  verdict  should 
not  be  so  directed.  See  Wigmore  on  Evid.  5 
2495  (2).  The  principles  with  which  the 
answer  must  accord  have  been  stated  in  our 
reports  in  both  positive  and  negative  form. 
Firstly,  the  trial  court  should  direct  a  ver- 
dict, when  any  number  of  verdicts,  if  found 
otherwise  than  as  ordered,  would  be  set  aside 
as  without  sufficient  evidence  to  support 
them  (Hartman  v.  Alden,  Ex'x  [1870]  34  N. 
J.  Law,  518,  522 ;  Baldwin  v.  Shannon  [1881] 
43  N.  J.  Law,  596,  602,  603;  Crue  v.  Cald- 
well [1889]  52  N.  J.  Law,  215,  218,  19  Atl. 
188;  McCormack  v.  Standard  Oil  Co.  [1897] 
60  N.  J.  Law,  243,  245,  87  Atl.  617),  or  when 
the  testimony  in  the  case  will  not  support 
any  other  verdict,  as  In  Loper  v.  Somers, 
71  N.  J.  Law,  657,  661,  61  Atl.  85.  Secondly, 
the  trial  court  cannot  direct  a  verdict  when 
any  material  facts  which  the  parties  have 
been  permitted  to  introduce  are  In  dispute. 
See  D.,  L.  &  W.  R.  Co.  v.  Shelton  (1893)  55 
N.  3.  Law,  342,  345,  26  Atl.  937;  Baumann 
y.  H.  A.  Packet  Co.  (1901)  67  N.  J.  Law, 


251,  254,  51  Atl.  461.  The  plaintiff  in  error 
thinks  that,  these  tests  being  applied,  his 
motion  should  have  been  allowed,  alleging 
that  there  was  no  evidence  of  fraud  in  him, 
thus  cutting  away  the  right  of  rescission,  and 
that  any  offer  to  rescind  was  Incomplete, 
thus  cutting  away  an  actual  rescission.  He 
evidently  relies  upon  Byard  v.  Holmes  (18(58) 
33  N.  J.  Law,  119,  126,  which  holds  that  the 
injured  party  must  not  only  show  a  right 
to  rescind,  but  that  the  contract  has  In  fact 
been  rescinded.  Without  doubting  this  case, 
we  may  remark  that,  from  the  difference  in 
the  underlying  facts,  It  does  not  help  the 
plaintiff  in  error. 

On  the  point  of  fraud,  affecting  the  right 
to  rescind,  it  may  be  remarked  that  fraud 
must  indeed  be  proved,  not  presumed.  Nev- 
ertheless, it  may  be  inferred  from  other  facts. 
See  Best  on  Evid.  (10th  Eng.  Ed.)  §  349; 
Van  Pelfs  Ex'rs  v.  Veghte  (1834)  14  N.  J. 
Law,  207,  212,  213 ;  Cole  v.  Taylor  (1849)  22 
N.  J.  Law,  59,  61;  Cowen  v.  Bloomberg 
(1903)  69  N.  J.  Law,  462,  464,  55  Atl.  86. 
Further,  It  Is  to  be  remembered  that  fraud 
In  representations  of  fact  may  be  either  In 
the  knowledge  of  their  falsity,  or,  without 
knowledge  of  their  truth  or  falsity,  in  coup- 
ling the  representations  with  an  express  or 
Implied  affirmation  of  personal  knowledge 
of  their  truth.  See  Cowley  v.  Smythe  (1884) 
46  N.  J.  Law,  380,  388,  391,  50  Am.  Rep.  432; 
State  (Cummlngs,  Pros.)  v.  Cass  (1889)  52 
N.  J.  Law,  77,  83,  85,  18  Atl.  972.  There 
was,  in  the  case  In  hand,  evidence  so  far 
tending  to  show  representations  by  the 
plaintiff  to  the  defendant,  respecting  the  oil 
land  and  the  oil  company's  shares,  which 
either  were  not  true  and  he  knew  It,  or 
were  not  true  and  he  was  Ignorant  of  It, 
yet  affirmed  their  truth  to  his  own  knowl- 
edge, that  such  evidence,  In  either  aspect, 
was  proper  to  be  submitted  to  the  jury,  un- 
der instructions  from  the  court.  Proper 
Instructions  from  the  trial  court  appear  in 
the  second  excerpt  from  the  charge,  set  forth 
in  the  foregoing  statement.  The  disposal  of 
the  case  on  the  point  of  fraud  was,  under 
the  evidence,  In  accord  with  Pancoast  v. 
Miller  (1861)  29  N.  J.  Law,  250,  254 ;  Farrel 
v.  Colwell  (1862)  30  N.  J.  Law,  123,  128; 
Reford  v.  Cramer  (1863)  30  N.  J.  Law,  250, 
254 ;  Cowley  v.  Smythe  (1884)  46  N.  J.  Law, 
380,  393,  60  Am.  Rep.  432;  Conlan  v.  Roe- 
mer  (1889)  52  N.  J.  Law,  53,  59,  18  Atl.  858; 
State  (Cummings,  Pros.)  v.  Cass  (1889)  52 
N.  J.  Law,  77,  83,  85,  18  Atl.  972;  and  Eibei 
v.  Von  Fell  (1899)  63  N.  J.  Law,  3,  4,  42  Atl. 
754.  Such  cases  as  Wise  v.  Fuller  (1878)  29 
N.  J.  Eq.  257,  262,  and  Hallinger  v.  Zimmer- 
man (1899)  59  N.  3.  Eq.  644,  645,  44  Atl.  1100, 
are  essentially  different  In  the  facts  and  in 
the  application  of  principles. 

On  the  point  of  actual  rescission,  it  moat 
be  borne  in  mind  that  a  vendee  who  has  a 
right  to  rescind  must,  if  property  has  been 
delivered  to  him,  either  (a)  return  It  to  the 
vendor,  or  (b)  offer  to  return  it,  or  (c)  give 
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notice  of  his  rescission.  See  Smalley  v. 
Hendrlckson  (1S62)  29  N.  J.  Law,  371,  373; 
Starr  v.  Torrey  (1849)  22  N.  J.  Law,  190, 
196;  Pldcock  v.  Swift  (1893)  51  N.  J.  Eq. 
405,  408,  27  Atl.  470,  affirmed  53  N.  J.  Eq. 
238,  34  Atl.  1135;  Henninger  v.  Heald  (1894) 
52  N.  J.  Eq.  431,  437,  29  Atl.  190,  affirmed  53 
N.  J.  Eq.  694,  35  Atl.  1130.  One  or  the  other 
of  the  foregoing  things  must  the  vendee  do 
before  suit  brought  See  Byard  v.  Holmes 
(1868)  33  N.  J.  Law,  119,  127;  Hanrahan  v. 
Nat  B.  L.  &  P.  AsB'n  (1901)  66  N.  J.  Law, 
80,  86,  48  Atl.  517.  There  was,  In  this  case, 
evidence  serving  to  show  that  the  defend- 
ant In  writing  and  orally,  offered  to  return 
the  oil  shares  and  rescinded  the  contract  of 
sale,  before  the  litigation  was  begun,  and 
that  be  went  to  a  place  of  meeting  with  the 
plaintiff  and  his  attorney,  having  in  his 
pocket  the  certificate  of  stock  and  an  as- 
signment thereof,  ready  for  delivery;  but 
he  did  not  deliver  the  papers,  or  perhaps 
even  show  them,  because  they  were  rejected 
In  advance.  This  evidence  also  was  proper 
to  be  submitted  to  the  Jury,  under  Instruc- 
tions from  the  court  TLat  the  act  of  re- 
scission may  have  fallen  short  of  a  complete 
return  would  not  under  the  circumstances 
of  the  case,  destroy  the  effect  of  the  notice 
and  offer  to  return.  The  defendant  was  not 
required  to  do  more  than,  under  the  cir- 
cumstances, he  was  permitted  by  the  plain- 
tiff to  do.  See  the  reasoning  In  Guild,  Ex'r, 
v.  Parker,  Rec'r  (1881)  43  N.  J.  Law,  430, 
437;  Henninger  v.  Heald  (1894)  52  N.  3. 
Eq.  431,  437,  29  Atl.  190;  and  Wilson  v. 
Borden  (1902)  68  N.  J.  Law,  627,  630,  54  Atl. 
815.  It  was  by  reasoning  thus  upon  the  ef- 
fect of  the  conduct  of  an  adversary  that  In 
Thome  v.  Mosher  (1869)  20  N.  J.  Eq.  257,  262, 
263,  it  was  held  that  a  defendant  was  excus- 
ed from  a  completed  tender,  when  the  com- 
plainant had  announced  beforehand  a  de- 
termination not  to  receive  the  thing  offered. 
That  the  act  of  rescission  may  have  been 
coupled  with  a  demand  of  repayment  of  the 
money  paid  on  account  of  the  shares  would 
not  nullify  the  act  Upon  a  rescission,  the 
recovery  of  this  money  was  the  very  thing 
to  which  the  defendant  was  entitled.  See 
Byard  v.  Holmes  (1868)  33  N.  3.  Law,  119, 
124;  Hanrahan  v.  Nat  B.  L.  &  P.  Ass'n 
(1901)  66  N.  J.  Law,  80,  85,  48  Atl.  517;  and 
Hubbard  v.  Internat  M.  Agency  (1904)  68 
N.  J.  Eq.  434,  436,  59  Atl.  24.  We  think 
that,  as  to  both  the  right  and  the  fact  of 
rescission,  the  trial  Judge  could  not  have 
done  otherwise  than  submit  the  evidence  to 
the  jury,  and  the  contention  to  the  contrary 
must  fail. 

III.  (a)  The  counsel  for  the  plaintiff  In  er- 
ror next  objects  to  the  questioning  of  the 
plaintiff  concerning  his  dealings  with  Phillips, 
the  two  Shreves,  and  Stadler  (afterwards 
witnesses),  as  not  being  cross-examination. 
The  objection  was  thatnothlng  had  been  dis- 
closed on  the  direct  examination  to  show  any 
sales  by  the  plaintiff  ex  shares  In  the  Ohio 


Oil  Company  to  any  person  other  than  the 
defendant  and  the  legal  argument  brought 
forward  to  support  the  objection  Is  that  the 
cross-examination  of  a  party,  like  any  other 
witness,  must  be  limited  to  the  subjects  open- 
ed by  the  examination  In  chief.  See  Don- 
nelly v.  State  (1857)  26  N.  3.  Law,  463.  494; 
State  v.  Sprague  (1900)  64  N.  J.  Law,  419, 
425,  45  Atl.  788 ;  also  State  v.  Zdanowlcz  (1903) 
69  N.  J.  Law,  619,  624,  55  Atl.  743,  in  which 
the  matter  Is  held  to  be  still  an  open  one, 
touching  the  questioning  of  a  defendant 
charged  with  crime.  The  printed  case  shows 
bills  of  exception,  signed  and  sealed,  upon 
refusal  to  exclude  questions  addressed  to  the 
plaintiff,  concerning  sales  of  shares,  or  offers 
to  sell  shares,  to  Arvlne  H.  Phillips  and  Ca- 
leb E.  Shreve,  but  none  as  to  questions  con- 
cerning sales  to  persons  other  than  they. 
We  shall  not  therefore,  consider  the  legality 
of  any  such  questions  except  those  embraced 
In  the  bills.  See  Davis  v.  Littel  (1900) 
64  N.  J.  Law,  595,  596,  46  Atl.  631 ;  Conrad  v. 
Brocker  (1904)  70  N.  J.  Law,  823,  58  Atl. 
1019;  also,  Ward  v.  Ward  (1850)  22  N.  J. 
Law,  699,  710,  711.  Assuming  now  that  the 
plaintiff  in  error,  has  brought  forward  a  legal 
principle  which  is  of  force  In  the  trial  of  a 
civil  action  (whatever  may  be  the  case  in 
tne  trial  of  an  indictment),  we  do  not  see  that 
the  plaintiff  has  been  aggrieved  by  any  disre- 
gard of  it  We  may  not  forget  that  In  the- 
ory, one  of  the  objects  of  cross-examination 
Is  to  bring  out  facts  (suppressed  or  undevel- 
oped In  the  examination  in  chief)  which  di- 
minish the  trustworthiness  or  Impeach  the 
credit  of  the  witness.  See  Wlgmore  on  Evld. 
S  1368  (1);  Derrlckson  v.  Qulmby  (1881)  43 
N.  3.  Law,  873,  376.  In  the  testimony  of 
the  plaintiff,  when  interrogated  by  his  own 
counsel,  he  not  only  gave  answers  which 
served  to  show  that  be  had  not  sold  any  of 
the  Ohio  Oil  shares  to  the  defendant,  bnt  he 
went  further.  He  gave  answers  which  tend- 
ed to  show  that  at  the  time  of  the  trial 
(September,  1904),  he  owned  all  of  such 
shares  which  he  had  bought  before  August  8, 
1901,  the  date  of  the  alleged  transaction  with 
the  defendant ;  and  so,  In  effect  the  plaintiff 
denied  that  he  had  ever  made  sale  of  such 
shares  to  any  person  whomsoever.  We  are 
not  constrained  to  justify  the  cross-question- 
ing of  the  plaintiff  by  the  principle  of  judi- 
cial discretion,  although  we  might  point  to 
Dlsque  v.  State  (1887)  49  N.  J.  Law,  249,  250, 
8  Atl.  281,  as  an  Instance  of  the  approved 
exercise  of  such  discretion.  In  the  present 
case,  It  Is  evident  that  inquiry  about  the 
sales  of  shares  before  August  8, 1901,  to  other 
persons,  such  as  Phillips  and  0.  B.  Shreve, 
would  have  a  tendency  to  diminish  the  force 
of  the  plaintiff's  testimony,  or  Impeach  his 
credit;  and  therefore  it  was  a  proper  and 
legitimate  Inquiry  under  the  rules  governing 
cross-examination. 

(b)  The  counsel  for  the  plaintiff  In  error 
objects,  In  the  same  connection,  that  It  was 
error  to  permit  the  examination  of  Phillips, 
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the  two  Shreves,  and  Stadler  (witnesses 
■worn  for  the  defendant  In  rebuttal),  about 
their  dealings  with  the  plaintiff,  because  such 
testimony  was  Irrelevant  or  was  a  part  of  the 
defendant's  principal  case.  There  are  no  as- 
signments of  error  covering  the  admission  of 
testimony  given  by  Caleb  H.  Shreve  or  Ferdi- 
nand Stadler.  In  order  to  the  review  of  an 
alleged  Irregularity  In  the  trial  court,  error 
should  be  assigned  therefor,  and  the  ground 
of  error  should  be  definitely  pointed  out 
See  1  Arch.  Pract  (2d  Bng.  Ed.)  *260,  »272; 
Palmer's  H.  of  L.  Pract.  128;  State  (Hoey, 
Pros.)  v.  Lewis,  Coll'r  (1877)  89  N.  J.  Law, 
601,  607;  Lutlopp  v.  Heckmann  (1903)  70  N. 
J.  Law,  272,  273.  67  Atl.  1046.  Hence,  under 
the  circumstances  of  this  case,  we  shall  not 
look  at  any  irregularity  which  may  have  oc- 
curred In  the  giving  of  the  testimony  of  the 
two  witnesses  last  above  named. 

(1)  Whether  the  matter  of  defense  was 
such  as  might  be  given  In  evidence  under  a 
plea  of  the  general  Issue,  or  was  proper  to 
enter  Into  a  special  plea  or  notice  of  special 
matter,  Is  not  before  us  for  consideration. 
The  question  Is  whether  the  evidence  of  deal- 
ings between  the  witnesses  Arvlne  H.  Phil- 
lips and  Elizabeth  T.  Shreve  and  the  plaintiff 
was  relevant  An  evidentiary  fact  whether 
simple  or  complex,  is  relevant  when  It  has 
probative  value  In  support  of  a  material  prop- 
osition of  one  of  the  parties.  See  WIgmore 
on  Evid.  §§  2  (1),  12,  29.  Evidence  is  also 
said  to  be  relevant  when  It  Is  directed  and 
confined  to  the  matters  in  dispute  between 
the  parties,  as  shown  by  the  pleadings.  See 
Best  on  Evid.  (10th  Eng.  Ed.)  228;  Marsh 
t.  Newark  H.  8c  V.  Mach.  Co.  (1894)  67  N. 
J.  Law,  86,  42,  29  Atl.  481.  The  main  propo- 
sition of  the  defendant  was  this:  There  can 
he  no  recovery  upon  the  note  In  suit  because 
of  the  total  failure  of  consideration.  But  un- 
derlying this  were  these  further  propositions: 
The  consideration  was  an  executed  contract 
of  sale  of  oil  shares;  this  contract  of  sale  was 
procured  by  fraudulent  representations  of 
fact ;  the  contract  was  rescinded  before  suit 
The  defendant  was  Interested  In  maintaining 
these  propositions.  The  plaintiff  met  them 
with  the  counter  propositions  following: 
There  had  been  no  fraud  in  me,  and  there 
had  been  no  sale  by  me.  The  second  counter 
proposition  he  endeavored  to  support  by  evi- 
dence going  to  show  that,  before  the  trial,  he 
had  never  sold  any  such  shares  to  any  per- 
son. To  show,  then,  by  the  testimony  of 
others,  that  the  plaintiff  had  had  dealings 
with  them  In  respect  of  such  oil  shares,  with- 
in the  time  mentioned,  was  relevant  In  that 
it  tended  to  discredit  the  testimony  of  the 
plaintiff  with  respect  to  his  recollection  and 
his  truthfulness  (WIgmore  on  Evid.  18  1004, 
1006),  and  In  that  it  weakened,  in  the  same 
degree,  his  denial  of  a  sale  by  himself  to  the 
defendant  Under  this  principle,  which  is, 
in  brief,  that  of  the  impeachment  of  a  wit- 
ness by  contradiction  from  others,  the  testi- 
mony was.  Indirectly,  if  not  directly,  of  value 


in  support  of  a  material  proposition  of  the 
defendant  See  the  views  of  this  court  In 
Lambeck  v.  Stlefel  (1904)  71  N.  J.  Law,  820, 
321,  59  Atl.  460,  upon  the  Improper  rejection 
of  a  letter  written  by  the  plaintiff  to  a  third' 
person  and  containing  statements  inconsist- 
ent with  bis  claim  in  the  action  sub  judice. 

(2)  Whether  the  testimony  of  the  witnesses 
Phillips  and  B.  T.  Shreve,  In  rebuttal,  should 
have  been  given  as  a  part  of  the  defendant's 
principal  case,  Is  of  no  present  consequence, 
inasmuch  as  It  would  appear  that  the  door 
was  opened  for  its  admission  in  contradiction 
of  the  plaintiff  In  error,  by  evidence  given 
by  the  plaintiff  himself,  In  rebuttal  of  the 
defendant's  case.  Assuming,  however,  that 
the  offer  of  the  testimony  was  111  timed,  we 
may  nevertheless  dispose  of  the  objection  to 
receiving  It  on  the  ground  of  judicial  dis- 
cretion. The  conduct  of  the  trial  and  the 
general  course  of  the  examination  of  the 
witnesses  rest  within  the  sound  discretion 
of  the  trial  judge,  and  the  exercise  of  such 
discretion  is  not  reviewable  on  writ  of  error. 
See  State  ▼.  Fox  (1856)  25  N.  J.  Law,  666, 
602;  Trade  Ins.  Co.  v.  Barracllff  (1883)  46 
N.  J.  Law,  643,.  546,  46  Am.  Rep.  792 ;  Bodee 
v.  State  (1894)  67  N.  J.  Law,  140,  142,  80 
Atl.  681;  Hustls  v.  Bannister  Co.  (1899)  68 
N.  J.  Law,  465,  467,  48  Atl.  661;  Foley  ▼. 
Brunswick  Traction  Co.  (1908)  69  N.  J.  Law, 
481,  482,  66  Atl.  808;  and  Luckenbach  v. 
Sciple  (1906)  72  N.  J.  Law,  476,  478,  63  Atl. 
244.  The  above  objections  taken  to  the  testi- 
mony of  Mr.  Phillips  and  Mrs.  Shreve  can- 
not avail  the  plaintiff. 

IV.  The  next  objection  raised  by  the  plain- 
tiff In  error  Is  that  if  It  were  true  that  he 
had  offered  oil  shares  for  sale  to  persons 
other  than  the  defendant  It  was  not  eviden- 
tial that  he  had  entered  Into  a  contract  of 
sale  with  the  defendant  In  some  other  as- 
pects, we  have  already  considered  the  propri- 
ety of  the  testimony  drawn  from  the  plain- 
tiff on  cross-examination  and  from  the  wit- 
nesses Phillips  and  E.  T.  Shreve,  touching 
dealings  in  these  oil  shares  between  the  plain- 
tiff and  third  persons.  So  far,  then,  as  this 
objection  questions  the  admissibility  of  the 
offers  to  sell  on  the  ground  that  the  proof 
goes  merely  to  contradict  the  plaintiff  on 
an  Immaterial  point  we  need  to  do  nothing 
more  than  repeat  what  has  already  been  said. 
The  plaintiff,  however,  urges  further,  as  to 
the  evidence  of  the  offers  of  such  shares  to 
third  persons,  that  "it  is  like  an  effort  to 
prove  one  crime  by  showing  the  commission 
of  another;  and  such  efforts  have  always 
been  declared  illegal."  We  are  therefore  con- 
strained to  inquire  whether  such  evidence, 
even  if  relevant  ought  to  have  been  exclud- 
ed under  some  or  one  of  the  rules  of  auxili- 
ary policy,  such  as  those  relating  to  the  mul- 
tiplication or  confusion  of  issues  or  to  unfair 
prejudice.  See  WIgmore  on  Evid.  II  42,  443, 
1171,  1863.  At  least  as  long  ago  as  Clark; 
v.  State  (1886)  47  N.  3.  Law,  666,  658,  4  Atl. 
827,  and  as  recently  as  the  case  of  State- 
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v.  Hummer  (not  yet  officially  reported)  67 
Atl.  294,  this  court  has  said  that,  for  the 
purpose  of  showing  a  defendant  likely  to 
commit  a  crime  charged,  It  la  not  proper 
to  prove  that  he  committed  other  crimes,  al- 
though of  a  like  nature.  We  have  no  idea 
of  gainsaying  that  which  these  and  other 
cases  have  held  or  assumed.  Nevertheless, 
we  are  of  opinion  that  it  is  not  this  rule,  but 
another,  governing  the  admission  of  evidence, 
to  which  effect  is  to  be  given  in  the  present 
case. 

Fraud  Is  complex,  involving  a  mental  state, 
as  well  as  an  open  act.  The  mental  state, 
In  turn,  has,  usually  at  least,  three  elements: 
Knowledge,  intent,  and  design.  "Knowledge" 
is  the  receiving  of  a  mental  Impression,  the 
state  of  being  aware  (Wigmore  on  Evid.  §§ 
244,  245,  300) ;  "Intent"  is  the  state  of  mind 
which  proceeds  or  accompanies  an  act,  voli- 
tion (Wigm.  on  Evid.  Sf  242,  300);  and  "de- 
sign" is  the  conceived  plan  or  system  by 
which  the  intent  is  to  be  carried  ont  or  at- 
tained (Wigm.  on  Evid.  51  237,  300).  As  this 
mental  state  can,  in  itself,  be  neither  seen 
nor  handled,  the  existence. of  its  elements 
must  be  shown  by  acts  of  the  person  charged, 
or  occurrences  In  which  he  has  borne  some 
part.  Furthermore,  as  the  logical  process  by 
which  knowledge,  intent,  or  design  may  be 
inferred  from  acts  or  occurrences  is  Inductive, 
we  Increase  the  probability  of  safe  and  sane 
inference  by  multiplying  instances  of  the  act 
or  occurrence.  Hence  it  becomes  a  sound 
rule,  both  in  logic  and  in  law,  that  evidence 
of  acts  similar  to  the  one  Immediately  under 
investigation  may  be  offered  for  the  pur- 
pose of  showing  the  knowledge,  Intent,  or  de- 
sign which  are  elements  of  the  fraudulent 
conduct.  See  Wigmore  on  Evid.  §{  300-305, 
320,  340,  344;  also  Greenleaf  on  Evid. 
(Lewis'  Ed.)  |  53;  Taylor  on  Evid.  (9th  Am. 
&  Eng.  Ed.)  SS  327,  338,  349.  In  the  oft- 
quoted  case  of  State  v.  Raymond  (1891)  53 
N.  J.  Law,  260,  264,  265,  21  Atl.  328,  330,  the 
evidence  offered  was  declared  Irrelevant,  and 
Justice  Dixon  spoke  on  the  matter  thus: 
''The  general  rule  on  this  subject  is  that,  up- 
on the  trial  of  a  person  for  one  crime,  evi- 
dence that  he  has  been  guilty  of  other  crimes 
is  irrelevant;  but  there  are  several  excep- 
tions to  the  rule.  *  *  *  Exception  Is 
made  also  when  the  acts  charged  *  *  * 
are  criminal  only  when  performed  with  a 
certain  Intent  or  with  knowledge  of  a  cer- 
tain fact ;  in  such  case,  other  acts  of  the  de- 
fendant, although  criminal,  may  be  adduced 
to  prove  that  he  had  such  specific  intent  or 
knowledge."  If  this  statement  of  the  excep- 
tion to  the  rule  be  thought  a  dictum,  it  was 
not  a  dictum  which  ruled  the  admissibility 
of  the  business  card  and  newspaper  adver- 
tisement in  Mayer  v.  State  (1899)  64  N.  J. 
Law,  323,  327,  328,  45  Atl.  624.  Some  light 
also  is  thrown  upon  the  principle  under  con- 
sideration by  the  reasoning  In  the  cases  of 
State  v.  Snover  (1900)  65  N.  J.  Law,  289,  293. 
47  Atl.  683,  and  Bullock  v.  State  (1900)  65 


N.  J.  Law,  557,  675,  47  Atl.  62,  86  Am.  St 
Rep.  668.  A  difference  of  notion  appears  in 
the  books  as  to  whether  the  principle  is  a 
specification  under  the  general  rule  as  to  the 
relevancy  of  proofs,  or  is  an  exception  under 
the  rule  excluding  evidence  on  the  ground 
of  unfair  prejudice.  This  need  not,  however, 
delay  us,  as  we  are  now  concerned  only  with 
the  existence  of  the  principle,  not  with  its 
place  in  a  systematic  scheme. 

All  of  the  authorities  quoted  above  have 
reference  to  evidence  in  criminal  cases,  but 
the  principle  has  a  place  In  civil  cases  as 
•well.  Prof.  Wigmore  (1  Evid.  §  370)  says: 
"The  peculiarity  of  the  question  involved  is 
merely  whether,  and  under  what  conditions, 
other  similar  acts  are  receivable  to  show 
knowledge,  Intent,  or  design  as  to  the  act 
charged.  This  question  is  of  much  less  fre- 
quent occurrence  In  civil  than  in  criminal 
cases,  merely  because  the  Issues  of  intent 
and  the  like  are  less  commonly  open  in  civil 
cases;  but,  whenever  knowledge,  intent,  or 
design  is  relevant  In  a  civil  case,  the  prin- 
ciples are  equally  applicable."  An  instruc- 
tive civil  case  is  that  of  Blake  v.  Albion 
Life  Assur.  Society  (1878)  L.  R.  4  C.  P.  Div. 
94.  This  was  an  action  against  the  society 
to  recover  a  sum  of  money  obtained  by  them 
from  the  plaintiff,  through  a  fraud  of  an 
agent,  committed  with  their  knowledge  and 
for  their  benefit;  and  it  was  held  that  evi- 
dence of  similar  frauds  committed  on  persons 
other  than  the  plaintiff,  by  the  same  agent, 
and  in  the  same  manner,  was  admissible  on 
the  part  of  the  plaintiff.  Lindley,  J.  (at  page 
107),  remarked:  "The  question,  when  closely 
examined,  appears  to  be  whether,  by  enlarg- 
ing the  view,  light  can  be  thrown  on  the  true 
nature  of  the  transaction,  which,  taken  by 
Itself,  may  be  innocent  or  fraudulent  I 
think  this  may  be  done.  The  answer  to  the 
objection  that  evidence  of  frauds  on  other 
persons  cannot  be  admitted  is  that  this  trans- 
action is  one  of  a  class,  that  there  are  fea- 
tures in  common;  the  features  being  the 
false  pretense  and  a  knowledge  of  that  false 
pretense  on  the  part  of  the  defendant,  and 
the  moment  that  is  shown  the  plaintiff's  case 
is  established."  Lord  Coleridge  (at  page  111) 
said:  "For  the  reasons  already  stated  by 
my  Brothers  Lindley  and  Grove,  I  think  that 
the  case  does  not  fall  within  the  rule  ex- 
cluding a  res  Inter  alios  acta.  The  facts 
given  in  evidence  were  such  in  one  sense, 
but  they  were  not  tendered  for  the  purpose 
of  prejudice.  They  were  tendered  to  make 
out  the  necessary  links  in  the  chain  of  the 
plaintiff's  proof  in  this  action."  The  prin- 
ciple under  consideration  is  by  no  means  un- 
known among  us  in  civil  cases.  By  it,  In 
Wilkinson  v.  Dodd  (1886)  42  N.  J.  Eq.  234, 
236,  248,  250,  7  Atl.  327,  there  was  justified 
the  admission  of  proof  of  prior  illegal  acts 
of  management,  as  tending  to  show  either  a 
knowledge  of  wrongdoing  In  a  later  act,  or 
an  intent  to  commit  a  wrong  In  such  act, 
from  which  pecuniary  loss  resulted:  and,  by 
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like  reasoning,  In  Continental  Match  Co.  v. 
Swett  (1898)  61  N.  X  Law,  457,  458,  38  Atl. 
960,  there  was  sanctioned  the  admission  of 
proof  of  work  done  for  third  persons  by  the 
plaintiff,  as  serving  to  show  knowledge  or 
skill  In  the  line  of  like  work  in  which  he 
had  been  employed  by  the  defendant 

Coming  now  to  the  application  of  the  prin- 
ciple to  the  case  in  hand,  we  recollect  that  the 
position  of  the  defense  called  for  the  proof, 
Inter  alia,  of  the  acquiring  by  the  plaintiff 
of  the  facts  as  to  the  oil  land  and  its  pro- 
ductiveness, which  bore  upon  the  value  and 
profitableness  of  the  stock ;  of  the  representa- 
tions by  the  plaintiff  to  the  defendant,  con- 
trary to  the  known  facts;  and  of  the  fraudu- 
lent character  of  such  representations.  Re- 
solving the  fraud  into  its  elements  of  knowl- 
edge, intent,  and  design,  we  perceive  that  the 
position  of  the  defense  further  called  for 
proof  of  the  perception  by  the  plaintiff  of  the 
bearing  of  the  truth  as  to  the  value  and 
profitableness  of  the  oil  stock  upon  his  own 
personal  interests  and  prospects ;  of  the  wish 
and  purpose  of  the  plaintiff  to  minimize  any 
ill  effects  without  regard  to  the  fairness  of 
the  means ;  and  his  conceived  plan  or  system 
of  carrying  out  the  Intent  by  selling  some 
or  all  of  the  shares  to  one  who  could  be  mis- 
led as  to  the  true  state  of  affairs.  If,  then, 
we  should  Insist  that  the  defendant's  proofs 
be  limited  to  the  plaintiff's  dealings  with 
him  and  the  plaintiff's  offer  of  the  oil  shares 
to  him,  we  might  (to  paraphrase  the  words 
of  Justice  Llndley)  leave  the  jurors  in  a  state 
of  Incertitude  as  to  the  Innocent  or  fraudu- 
lent nature  of  the  transaction,  thus  taken  by 
itself;  but  if,  multiplying  the  Instances  and 
enlarging  the  view,  we  admit  proof  of  the 
offers  to  persons  other  than  the  defendant — 
offers  having  features  in  common  with  the 
offer  to  the  defendant — we  throw  light  upon 
the  true  nature  of  the  dealings  between  the 
parties.  Thus  it  becomes  apparent  that  the 
evidence  of  the  offers  of  oil  shares  to  A.  H. 
Phillips  and  B.  T.  Shreve,  accompanied  by 
words  commendatory  of  the  shares,  should 
not  have  been  excluded  as  tending  to  the  un- 
fair prejudice  of  the  plaintiff,  or  excluded  as 
tending  only  to  show  the  likelihood  of  his 
perpetrating  one  particular  fraud  because  he 
had  perpetrated  some  other  frauds,  but  was 
properly  admitted  as  serving  to  give  charac- 
ter 'to  the  knowledge,  Intent,  or  design  of  the 
plaintiff  in  entering,  shortly  afterward,  Into 
a  contract  of  sale  of  like  shares  with  the  de- 
fendant, and  thus  logically  to  establish  par- 
ticular elements  of  the  fraudulent  representa- 
tions which  were  links  In  the  chain  of  proofs 
of  the  defense. 

Y.  The  last  objection  put  forth  In  behalf 
of  the  plaintiff  in  error  is  that  the  trial  judge, 
In  and  by  his  charge,  assumed  that  certain 
facts  were  conclusively  established,  and  thus 
withdrew  them  from  the  consideration  of  the 
jury.  This  objection  did  not  appear  in  the 
printed  brief  of  counsel  and  was  not  very 
clearly  stated  on  the  hearing;  but  it  seems  to 


have  been  directed  to  the  form  of  expression, 
"You  have  also  *  *  •  the  fact,"  etc.,  con- 
tained in  the  excerpt  from  the  charge  firstly 
set  forth  in  the  statement  hereto  prefixed,  to 
which  part  of  the  charge  the  plaintiff  except- 
ed. It  Is  undoubtedly  true  that  a  trial  judge 
may  not  assume  as  a  fact  that  which  is  dis- 
puted, and,  by  his  charge  or  otherwise,  with- 
draw any  such  matter  from  the  consideration 
of  the  jurors,  thus  affecting  their  determina- 
tion. See  Betts  v.  Francis  (1862)  30  N.  J. 
Law,  153,  154,  156,  157 ;  Citizens'  Inc.  Co.  v. 
Doying  (1893)  55  N.  J.  Law,  569,  572,  27  AtL 
927;  Marsh  v.  Newark  H.  &  V.  Mach.  Co. 
(1894)  57  N.  J.  Law,  86,  89,  29  Atl.  481. 
Looking,  however,  as  we  ought  to  do  (Sulli- 
van v.  North  Hud.  Co.  R.  R.  Co'.  [1889]  51  N. 
J.  Law,  618,  542,  18  AU.  689),  at  all  the  parts 
of  the  charge  which  bore  upon  the  alleged 
sale  of  the  oil  shares  by  the  plaintiff  to  the 
defendant,  we  do  not  think  that  the  jury  could 
have  been  misled  to  the  Injury  of  the  plaintiff. 
The  charge  being  fairly  Interpreted,  the  trial 
judge  said  to  the  jurors,  not,  "Here  you  have 
a  fact  to  be  assumed  as  a  thing  established, 
because  I  so  Instruct  you,"  but,  "Here  you 
have  a  matter  which  has  been  put  in  evi- 
dence, as  an  element  for  your  use  In  forming 
your  own  conclusions  and  making  up  your 
verdict"  This  view  accords  with  that  tak- 
en by  the  Supreme  Court  of  the  charge  com- 
plained of  In  Smith  v.  State  (1851)  23  N.  J. 
Law,  130,   139. 

The  last  objection  of  the  plaintiff  In  error 
falls,  as  did  the  others;  and  the  result  Is, 
that  the  judgment  of  the  Supreme  Court  must 
be  in  all  things  affirmed,  with  costs. 


(74  N.  J.  I*  B70) 
POLHEMUS  v.  PRUDENTIAL  REALTY 
CORPORATION  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  6,  1907.) 

1.  Bills  and  Notes— Delivebt— Accommoda- 
tion Paper— Obdeb  of  Liability— Rights 
or  Pledgee  or  Couieboial  Paper — Sub- 
booation— Striking  out  Indorsement. 
(1)  A  promissory  note  has  no  legal  incep- 
tion or  valid  existence  until  it  has  been  deliver- 
ed.   When,  however,  it  passes  into  the  hands  of 
a  bona  fide  holder  for  value,  before  maturity, 
it  becomes  a  chose  in  action,  and  the  reciprocal 
rights  and  duties  of  the  parties  to  it  are  fixed. 
Delivery  is,  normally,  to  be  in  accordance  with 
the  purpose  and  intent  of  the  parties  to  a  not* ; 
but  this  is  subject  to  exceptions,  of  which  one 
obtains  when  the  departure  from  the  intent  of 
the  parties  is  one  of  mode  only. 

(2)  A  promissory  note  may  be  the  subject  of 
valid  transfer  and  delivery  by  way  of  pledge 
or  collateral  security. 

(8)  A  party  to  a  note  who  has  himself  re- 
ceived no  value  may  nevertheless  become  liable 
to  a  holder  for  value;  the  holder  having  in- 
curred a  detriment  on  the  faith  of  such  party's 
name.  When  there  are  several  parties  to  a 
note,  who  have  become  such  for  the  benefit  of 
another,  their  status,  not  only  as  to  the  holder 
for  value,  but  inter  sese,  is,  in  the  absence  of 
relevant  proof  to  the  contrary,  that  which  is 
shown  by  the  paper  upon  which  they  have  plac- 
ed their  names. 
(4)  A  creditor,  holding  commercial  paper  as  a 
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pledge  or  collateral  security,  may  bring  either 
an  action  to  enforce  the  principal  debt,  or  one 
to  collect  the  pledged  paper,  at  pleasure. 

(5)  A  person,  other  than  the  real  debtor,  but 
In  some  wise  liable  for  the  debt,  may  pay  the 
debt  to  the  creditor,  and  la  thereupon  entitled  to 
subrogation  to  the  rights  of  the  creditor  in 
any  pledge  or  collateral  security  held  by  him. 
When  two  or  more  persons  are  thus  liable,  In 
succession,  they  will  enjoy  the  right  of  subroga- 
tion successively,  according  to  their  contractu- 
al relations.  The  right  of  subrogation  itself 
not  being  in  question,  the  right  of  realizing  the 
value  of  the  subject-matter  may,  on  proper  oc- 
casion, be  within  the  cognizance  of  a  court  of 
law. 

(6)  When  a  person,  who  has  indorsed  a  note 
and  parted  with  it,  again  comes  Into  possession 
of  it  in  a  bona  fide  manner,  he  may  Btrike  ont 
his  own  and  subsequent  indorsements,  and  sue 
the  prior  parties  upon  the  note. 

A  plaintiff  who  has  made  a  prima  facie  case, 
within  the  scope  of  the  foregoing  principles,  has 
shown  in  himself  a  right  of  action  which  enti- 
tles him  to  go  to  the  jury.  A  nonsuit  is  then 
rightly  refused. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  8f  95,  963-965,  734; 
vol.  40,  Pledges,  88129,  140;  vol.  44,  Subroga- 
tion, |  8;  vol  46,  Trial,  |  892.] 

2.  TBIAI/— DlBECTIOR  OF  VERDICT. 

When  a  defendant  has  put  in  a  plea  deny- 
ing the  troth  of  the  plaintiffs  declaration,  but 
wholly  abstains  from  supporting  his  plea  by 
evidence,  virtually  resting  his  case  on  the  evi- 
dence of  the  plaintiff,  the  prima  facie  evidence 
of  the  plaintiff  not  merely  entitles  him  to  go  to 
the  jury,  but,  in  the  absence  of  all  discrediting 
circumstances,  becomes  decisive  of  the  issue.  In 
such  a  case,  a  direction  of  a  verdict  for  the 
plaintiff  is  not  erroneous. 
(Syllabus  by  the  Court) 

Error  to  the  Supreme  Court 

Action  by  Peter  G.  Polhemus  against  Rich- 
ard J.  Deutz,  Impleaded  with  the  Pruden- 
tial Realty  Corporation.  From  a  judgment 
for  plaintiff,  Deutz  brings  error.    Affirmed. 

This  was  an  action  ex  contractu  begun  in 
the  Supreme  Court  by  the  defendant  in  error, 
Peter  C.  Polhemus,  against  the  plaintiff  tn 
error,  Richard  J.  Deutz,  Impleaded  with  the 
Prudential  Realty  Corporation.  The  declara- 
tion was  in  the  form  prescribed  by  the  prac- 
tice act  of  1903  (P.  L.  1903,  p.  642,  8  30),  and 
the  notice  annexed  to  the  declaration  con- 
tained a  copy  of  the  promissory  note  and 
the  indorsements  thereof  as  follows :  "$2,000. 
New  Brunswick,  N.  J.,  March  28, 1904.  Three 
months  after  date,  we  promise  to  pay  to  the 
order  of  the  Prudential  Realty  Corporation 
two  thousand  dollars,  at  National  Bank  of 
N.  J.,  New  Brunswick,  N.  J.,  value  received. 
Prudential  Realty  Corporation,  R.  J.  Deutz, 
President,  B.  H.  Clickner,  Treasurer."  In- 
dorsed: "Prudential  Realty  Corporation,  R. 
J.  Deutz,  President,  B.  H.  Clickner,  Treas- 
urer." "R.  J.  Deutz."  "P.  G.  Polhemus." 
The  defendant  corporation  suffered  judgment 
by  default  to  be  entered,  but  the  defendant, 
Deutz,  Interposed  a  plea  of  the  general  issue. 
The  issue  joined  was  tried  at  the  Somerset 
circuit  before  Mr.  Justice  Garretson  and  a 
Jury. 

At  the  trial,  evidence  was  adduced  on  the 
part  of  .the  plaintiff  which  exhibited  a  state 


of  facts  as  follows:  The  Prudential  Realty 
Corporation,  In  the  winter  or  early  spring  of 
1904,  was  in  need  of  ready  money  for  the 
payment  of  outstanding  obligations,  and,  for 
the  purpose  of  raising  the  money,  made  and 
indorsed,  by  its  official  agents,  the  promis- 
sory note  for  $2,000  set  out  In  the  notice  an- 
nexed to  the  declaration,  and  delivered  the 
same  to  Richard  J.  Deutz  and  Peter  G.  Pol- 
hemus, the  former  of  whom  was  a  sharehold- 
er in  the  corporation  and  the  president  there- 
of, and  the  latter  was  a  shareholder  and  was, 
or  had  been,  a  director.  The  note  remained 
in  the  hands  of  Deutz  and  Polhemus  until 
April  4,  1904,  when,  to  carry  out  the  purpose 
for  which  the  note  was  made  and  indorsed 
by  the  corporation,  they  borrowed  the  sum 
of  $2,000  from  the  Trenton  Trust  ft  Safe 
Deposit  Company  upon  a  note  made  and  In- 
dorsed by  themselves,  which  was,  In  part,  in 
the  form  following:  "Trenton,  N.  J.,  April 
4, 1904.  On  June  1, 1904,  for  value  received, 
we  Jointly  and  severally  promise  to  pay  to 
the  order  of  ourselves  two  thousand  dollars, 
having  deposited  as  collateral  security  for 
the  payment  of  this  •  •  *  a  note  of  the 
Prudential  Realty  Corporation  dated  March 
28,  1904,  payable  to  the  order  of  the  Pruden- 
tial Realty  Corporation  for  $2,000,  Indorsed 
by  Richard  J.  Deutz  and  P.  G.  Polhemus. 
•  *  *"  And,  at  the  same  time,  they  In- 
dorsed the  corporation  note  In  the  order  and 
manner  set  forth  In  the  notice  above  mention- 
ed, and  delivered  the  same  note  to  the  Trust 
&  Safe  Deposit  Company  as  a  collateral  se- 
curity for  the  repayment  of  the  money  bor- 
rowed. The  joint  and  several  note  of  Deutz 
and  Polhemus  fell  due  on  June  1, 1904,  about 
four  weeks  before  the  corporation  note  be- 
came payable,  and  waa  not  paid  at  Its  ma- 
turity. Whereupon  an  action  upon  it  was 
begun  by  the  trust  and  safe  deposit  company, 
for  the  recovery  of  the  money  loaned.  Pend- 
ing that  action,  the  corporation  note  fell  due, 
was  presented  for  payment  at  the  National 
Bank  of  New  Jersey,  and  was  dishonored,  of 
which  dishonor  notice  appears  to  have  been 
given.  Before  judgment  was  recovered  by  the 
trust  and  safe  deposit  company,  Polhemus 
went  to  the  company  and  repaid  the  borrow- 
ed money,  $2,000,  and  thereupon  he  receiv- 
ed and  became  possessed  of  both  the  joint 
and  several  note  and  the  corporation  note 
which  had  been  given  to  the  company  as  col- 
lateral security.  No  part  of  the  money  thus 
paid  out  by  Polhemus  had,  up  to  the  time  of 
the  trial,  been  repaid  to  him  by  any  person 
whomsoever. 

At  the  close  of  the  plaintiff's  case,  a  mo- 
tion for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  shown  no  right  of  action  In  him- 
self upon  the  corporation  note,  was  made  on 
behalf  of  the  defendant  Deutz.  This  motion 
being  denied,  the  defendant  prayed  an  excep- 
tion which  was  signed  and  sealed.  The  de- 
fendant wholly  abstained  from  offering  any 
evidence  in  support  of  his  plea;  and  the  case 
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went  to  the  jury  on  a  very  brief  charge  by 
the  presiding  justice  that,  no  defense  having 
been  made  ont  in  law,  a  verdict  should  be 
found  for  the  plaintiff  for  the  sum  due  upon 
the  note.  -To  this  Instruction,  an  exception 
'was  also  prayed  and  sealed.  A  verdict  having 
been  found  In  accordance  with  the  instruc- 
tion, judgment  was  entered  for  the  plaintiff, 
and  to  review  the  same  a  writ  of  error  was  su- 
ed ont  by  the  defendant  He  assigns  as  error 
that  the  court  refused  to  nonsuit  the  plaintiff 
upon  the  conclusion  of  the  plaintiff's  testi- 
mony, and  that  the  court  directed  the  jury 
to  render  a  verdict  for  the  plaintiff. 

Edwin  Robert  Walker,  for  plaintiff  In  er- 
ror.   Scott  Scammell,  for  defendant  in  error. 

The  opinion  of  the  court  (the  foregoing 
statement  having  been  made)  was  delivered 
by  GREEN,  J. 

By  way  of  introduction,  it  should  be  re- 
marked that  the  counsel  of  the  defendant  in 
error  objects  to  both  of  the  assignments  that 
they  lack  deflnlteness  in  pointing  out  the 
grounds  of  error.  It  may  be  that,  if  the  ar- 
guments of  the  plaintiff  in  error  seemed  to  us 
of  compelling  force,  we  would  be  obliged  to 
Inquire  whether  he  had,  as  a  matter-  of  prac- 
tice,, secured  a  firm  foundation  whereon  his 
arguments  might  rest;  but,  as  our  considera- 
tion of  the  case  leads  us  to  deny  any  such 
force  to  the  arguments,  the  preliminary  in- 
quiry is  needless.  The  questions  new  to  be 
solved  are  two,  to  wit:  Bad  the  plaintiff  be- 
low, when  he  rested,  shown  in  himself  a  right 
of  action  which  entitled  him  to  go  to  the 
jury?  And,  when  the  defendant  below  ab- 
stained from  offering  any  evidence  In  sup- 
port of  his  plea,  had  the  plaintiff  already 
proved  such  facts  as  warranted  the  direction 
of  a  verdict  In  his  favor? 

I.  Firstly,  had  the  plaintiff  below,  when  he 
rested,  shown  in  himself  a  right  of  action 
which  entitled  him  to  go  to  the  jury?  In 
answering  this  question,  several  legal  prin- 
ciples must  have  their  proper  application. 

(1)  A  promissory  note  has  no  legal  Incep- 
tion or  valid  existence  until  It  has  been  de- 
livered. So  long  as  It  remains  in  the  hands 
of  the  maker  or  his  agent,  it  is  Inoperative. 
See  Norton  on  Bills  &  Notes  (3d  Ed.)  pp.  67, 
136;  Randolph  on  Com.  Paper  (2d  Ed.)  IS 
216,  222,  689;  Daniel  on  Neg.  Inst.  (5th  Ed.) 
f  63;  Brlnd  v.  Hampshire  (1836)  1  Mess.  & 
W.  365;  Marvin  v.  McCuIlum  (1822)  20  Johns. 
(N.  Y.)  288,  289;  Gale  v.  Miller  (1874)  54  N. 
Y.  536,  538;  Crowell  v.  Osborne  (1881)  43 
N.  J.  Law,  335,  337;  Messmore  v.  Meyer  (1893) 
56  N.  J.  Law,  31,  33,  27  Atl.  938.  When,  how- 
ever, the  note  passes  into  the  hands  of  a 
bona  flde  holder  for  value,  before  maturity, 
It  becomes  a  chose  in  action,  and  the  recip- 
rocal rights  and  duties  of  the  parties  to  It 
are  fixed.  See  Norton  on  Bills  &  Notes,  p. 
136;  Randolph  on  Com.  Paper,  g  224;  Chap- 
man v.  Cottrell  (1865)  IS  Wkly.  Rep.  843; 
McCntchen  v.  Eennady  (1858)  27  N.  J.  Law, 
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230,  236-238,  arguendo;  Duncan,  Sherman 
&  Co.  v.  Gilbert  (1862)  29  N.  J.  Law,  521,  523; 
Foley  v.  Emerald  Brewing  Co.  (1898)  61  N.  J. 
Law,  428,  429,  39  Atl.  650.  It  is  to  be  ob- 
served that,  for  the  protection  of  persons  li- 
able, delivery  is,  normally,  to  be  in  accordance 
with  the  purpose  and  Intent  of  the  parties  to 
a  note.  Nevertheless,  such  a  rule  is  subject 
to  exceptions  for  the  protection  of  bona  fide 
holders  for  value.  One  of  such  exceptions 
was  lately  admitted  in  this  court  in  the  case 
of  Mechanics',  Bank  v.  Chardavoyne  {1903) 
69  N.  J.  Law,  256,  258,  55  Atl.  1080,  101  Am. 
St  Rep.  701.  Another  exception  obtains 
where  the  departure  from  the  intent  of  the 
parties  is  one  of  mode  only  and  affects  no  sub- 
stantial right  In  Jackson  v.  First  Nat.  Bank 
(1880)  42  N.  J.  Law,  177,  179,  following  Dun- 
can, Sherman  &  Co.  v.  Gilbert,  supra,  this 
court  held  that:  "When  a  note  was  made  for 
the  general  purpose  of  accommodating  the 
payee,  the  particular  mode  In  which  It  was 
made  to  subserve  that  end  was  of  no  account 
to  the  maker.  Whether  the  payee  raised  the 
money  upon  It — which  was  the  use  indicated 
at  the  time — and  with  the  money  paid  off  an 
old  debt  or,  without  the  circuity  of  a  new 
loan,  applied  the  note  directly  to  the  satis- 
faction or  securing  of  the  old  debt  would 
be  of  no  consequence  to  the  defendant  He 
lost  no  right  by  such  diversion  of  the  paper, 
nor  was  he  subjected  to  any  additional  risk." 

(2)  A  promissory  note  may  be  the  subject 
of  valid  transfer  and  delivery  by  way  of 
pledge  or  collateral  security.  See  Randolph 
on  Com.  Paper  (2d  Ed.j  $  794;  Jones  on 
Pledges  (2d  Ed.)  §§  80,  89;  Colebrook  on  Coll. 
(2d  Ed.)  H  2,  8;  Rogers  et  al.  v.  Slpley  et  al. 
(1871)  35  N.  J.  Law,  86.  In  Duncan,  Sherman 
&  Co.  v.  Gilbert  (1862)  29  N.  J.  Law  (133)  521, 
526,  629,  580,  two  promissory  notes  had  been 
given  without  consideration,  by  Gilbert  to 
Rowland,  with  the  understanding  that  they 
were  to  be  discounted  at  a  certain  bank  for 
the  Iatter's  benefit;  Gilbert  having  no  per- 
sonal concern  in  the  manner  in  which  the 
money  obtained  by  the  discount  should  be 
used.  Rowland,  however,  deposited  the  notes 
with  Duncan,  Sherman  &  Co.  as  collateral 
security  for  the  issue  to  himself  of  a  foreign 
letter  of  credit  On  an  action  brought  by 
the  bankers  against  Gilbert,  the  maker,  It 
was  held  in  this  court  that  the  liability  In- 
curred In  Issuing  the  letter  of  credit  was  a 
sufficient  consideration  for  the  note  in  their 
hands,  and  that  under  the  evidence  and  the 
instruction  of  the  judge  at  the  trial,  there 
was  no  error  in  a  recovery  of  the  face  of  the 
notes. 

(3)  A  party  to  a  note  who  has  received  no 
value  himself  may,  nevertheless,  become  liable 
to  a  holder  for  value.  See  2  Parsons  on  Notes 
&  Bills,  27;  Randolph  on  Com.  Paper,  St 
472,  692;  Daniel  on  Neg.  Inst  (5th  Ed.)  | 
790.  This  principle  Is  applicable  alike  to  the 
maker  and  indorser  of  a  note,  by  way  of 
accommodation.  So,  also,  an  agent  may  by 
bis   express   undertaking  become  liable,   as 
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well  as  tbe  principal,  to  third  persons.  See 
1  Amer.  Lead.  Cas.  (H.  &  W.)  *635;  Story  on 
Agency  (8tb  Ed.)  §g  155-157,  269.  In  Chad- 
dock  v.  Vanness  (1871)  35  N.  J.  Law,  517,  519, 
528,  10  Am.  Rep.. 256,  Chaddock,  by  his  Ir- 
regular indorsement,  was,  under  the  proofs, 
held  liable  as  a  Joint  and  several  maker,  al- 
though no  value  had  been  received  by  bun. 
In  like  manner,  in  Foley  v.  Emerald  Brew. 
Co.  (1898)  61  N.  J.  Law,  428,  429,  39  Atl.  650, 
Foley  would  have  been  held  liable  as  an  in- 
dorser,  had  It  not  been  for  lack  of  demand 
and  notice.  In  legal  theory,  tbe  holder  of 
the  note,  in  such  cases,  has  parted  with  prop- 
erty or  rights  on  the  faith  and  credit  of  the 
party's  name,  and  therefore  the  latter  is  an- 
swerable. See  Hayden  v.  Weldon  (1881)  43 
N.  J.  Law,  128,  130,  39  Am.  Rep.  551.  When 
there  are  several  parties  to  a  bill  or  note, 
who  have  become  such  for  the  benefit  of 
another,  their  status,  not  only  as  to  the  hold- 
er for  value,  but  inter  sese,  is,  in  the  absence 
of  relevant  proof  to  the  contrary,  that  which 
is  shown  by  tbe  paper  upon  which  they  have 
placed  their  names.  See  Randolph  on  Com. 
Paper,  g  473;  Daniel  on  Neg.  Inst,  g  703  (8) ; 
Hill  v.  Buchanan  (1904)  71  N.  J.  Law,  301, 
302,  60  Atl.  952;  Coolidge  v.  Wlggin  (1873) 
62  Me.  568,  572;  McGurk  v.  Huggett  (1885) 
56  Mich.  187-189,  22  N.  W.  308;  also,  Lau- 
bach  v.  Pursell  (1872)  35  N.  J.  Law,  434, 
435;  McDonald  v.  Magrnder  (1830)  28  U.  8. 
470,  474-477,  7  L  Ed.  744.  Of  two  cases  to 
the  contrary  MacDonald  v.  Whitfield  (1883) 
L.  R.  8  App.  Cas.  733,  744-746,  turned  upon 
a  prior  mutual  agreement  among  the  indors- 
ees, and  Atwater  v.  Farthing  (1896)  118  N. 
C.  388,  24  S.  E.  736,  has  confessedly  no  extra- 
territorial importance. 

(4)  A  creditor,  holding  a  pledge  or  collateral 
security,  may,  upon  default,  pursue  any  or 
all  of  his  remedies  at  pleasure,  whether  by 
bringing  an  action  on  the  principal  contract 
or  by  proceeding  to  realize  the  value  of  the 
pledge  or  security.  See  Jones  on  Pledges 
(2d  Ed.)  gg  589,  663,  720;  Colebrooke  on  Coll. 
(2d  Ed.)  g  113.  If  tbe  pledge  or  collateral  se- 
curity be  commercial  paper,  the  holder  may 
bring  either  an  action  to  enforce  tbe  princi- 
pal debt  or  one  to  collect  the  pledged  paper. 
See  Jones  on  Pledges,  gg  664,  631;  Randolph 
on  Com.  Paper,  g  796;  Freehold  Nat  Bkg.  Co. 
r.  Brick  (1875)  37  N.  J.  Law,  307,  308;  Paine 
v.  Furnas  (1875)  117  Mass.  308. 

(5)  A  person,  other  than  the  real  debtor, 
but  In  some  wise  liable  for  the  debt,  may 
pay  such  debt  to  the  creditor,  and  Is  thereup- 
on entitled  to  subrogation  to  the  rights  of  the 
creditor  in  any  pledge  or  collateral  security 
held  by  tbe  latter  for  tbe  payment  of  the 
debt  See  Sheldon  on  Subrogat  (2d  Ed.)  g 
11 ;  Harris  on  Subrogat  gg  1,  3 ;  Wilson  v. 
Brown  (1861)  13  N.  J.  Eq.  277,  278;  Irlck  v. 
Black  (1864)  17  N.  J.  Eq.  189,  195;  Phlla. 
&  Read.  R.  R.  Co.  v.  Little  (1886)  41  N.  J. 
Eq.  519,  529,  7  Atl.  356.  When  two  or  more 
persons  are  thus  liable  for  the  debt  of  an- 
other, in  succession,  they  will  enjoy  the  right 


of  subrogation,  successively,  according  to 
their  contractual  relations.  See  Harris  on 
Subrogat  gg  381,  387;  Thompson,  Adm'r,  v. 
Taylor  et  al.  (1878)  12  R.  I.  109,  110,  112. 
When  the  very  right  of  subrogation  is  In 
question,  It  may  be  that  tbe  remedy  is  in 
equity;  but,  when  the  right  of  subrogation 
Itself  is  practically  conceded,  and  there  re- 
mains to  be  enforced  only  the  right  of  realiz- 
ing the  value  of  the  subject-matter,  such  right 
may,  on  proper  occasion,  be  within  the  cog- 
nizance of  a  court  of  law.  See  Sheldon  on 
Subrogation  (2d  Ed.)  1 1 ;  Sussex  Co.  Ins.  Co. 
v.  Woodruff  (1857)  26  N.  J.  Law,  541,  555- 
559;  Paulln  v.  Kaighn  (1861)  29  N.  J.  Law, 
480. 

(6)  When  a  person,  who  has  Indorsed  a  note 
and  parted  with  It  again  comes  into  posses- 
sion of  It  in  a  bona  fide  manner,  he  may 
strike  out  his  own  indorsement  and  all  sub- 
sequent thereto,  and  sue  the  prior  parties 
upon  the  note.  See  Middleton  v.  Griffith 
(1894)  57  N.  J.  Law,  442,  445,  81  Ad.  405,  51 
Am.  St  Rep.  617. 

Applying  the  principles  of  the  foregoing 
cases  and  authorities  to  tbe  facts  of  the  case 
in  hand,  we  perceive  this:  While  the  promis- 
sory note  of  tbe  Prudential  Realty  Corpora- 
tion, upon  which  tbe  action  was  brought,  was 
in  the  possession  of  the  corporation  which 
made  it  or  in  the  hands  of  Deutz,  a  defend- 
ant below,  or  Polhemus,  tbe  plaintiff  below, 
it  bad  no  valid  existence,  and  was.  unen- 
forceable. They  were  either  the  agents  of 
the  corporation,  or  indorsers  to  be,  by  way 
of  accommodation,  for  tbe  procuring  of  mon- 
ey for  corporation  purposes.  When,  however, 
tbe  paper  passed  Into  the  possession  of  the 
Trenton  Trust  &  Safe  Deposit  Company,  as 
holders  for  valne,  before  maturity,  it  had  le- 
gal Inception  as  a  note,  and  became  a  chose 
in  action,  with  all  tbe  qualities  ordinarily  in- 
cident thereto.  Although  it  may  have  been 
the  expectation,  when  this  note  was  signed 
by  Deutz,  as  president,  and  Clickner,  as 
treasurer,  that  the  money  for  the  purposes 
of  the  corporation  would  be  obtained  in  the 
way  of  ordinary  discount  nevertheless,  the 
change  In  tbe  mode  of  use,  by  delivering  the 
note  as  a  pledge  or  collateral  security,  did 
not  invalidate  It  inasmuch  as  tbe  Intended 
object  of  the  use  was  effectuated,  and  there 
was  no  misappropriation.  Furthermore,  un- 
der the  circumstances  of  this  case,  no  ques- 
tion could  arise  as  to  the  sum  recoverable, 
Buch  as  was  considered  by  this  court  in  Al- 
laire v.  Hartsborne  (1847)  21  N.  J.  Law,  665, 
47  Am.  Dec.  175.  Upon  the  taking  by  the 
trust  company  of  the  joint  and  several  note 
of  Deutz  and  Polhemus  and  of  the  corporation 
note  delivered  and  pledged  "therewith,  and 
tbe  loan  and  advancement  of  the  money  In  re- 
liance thereon,  Deutz  and  Polhemus  became 
at  once  liable  to  tbe  trust  company  upon 
both  notes,  whether  the  avails  went  into  their 
own  pockets  or  not  because  the  trust  com- 
pany parted  with  value  upon  tbe  faith  and 
credit  of  their  names.    Even  if  they  were  ac- 


Digitized  by 


Google 


N.J.) 


POLHEMUS  t.  PRUDENTIAL  REALTY  CORPORATION. 


307 


commodatlon  Indorsers  of  the  pledged  note, 
their  status  as  Indorsers  was  presumptively 
fixed,  not  only  as  to  the  holder,  but  Inter 
sese,  by  the  paper  upon  which  they  had  suc- 
cessively placed  their  names.  The  creditor 
trust  company,  holding  as  they  did  both  a 
principal  contract  and  a  pledge  or  security, 
were  allowed  in  law  to  sue  upon  the  former 
or  to  realize  at  maturity  upon  the  latter,  and 
they  chose  the  former  alternative.  When 
the  money  borrowed  from  the  trust  company 
by  Deutz  and  Polhemus  was  paid  over  by 
them  to  the  realty  corporation,  or  applied 
to  the  uses  of  the  corporation,  as  It  was 
their  duty  to  do,  they  became,  in  effect,  sure- 
ties for  the  corporation,  notwithstanding  the 
unusual  form  of  the  transaction,  and,  on  the 
corporation  note,  became,  in  due  order,  sec- 
ondarily liable  for  the  debt  of  the  corpora- 
tion. Therefore,  when  the  money  borrowed 
became  due  to  the  trust  company,  it  was  law- 
ful for  Polhemus  to  repay  It,  and  to  take  In- 
to his  possession,  not  only  the  joint  and  sev- 
eral note,  but  the  pledged  note  as  well;  and 
thereupon  be  was  fully  subrogated  to  the 
rights  of  the  trust  company  in  the  pledged 
note,  excepting,  of  course,  the  right  to  sue 
himself  and  parties  subsequent  to  himself, 
if  there  had  been  any.  When  the  note  thus 
came  lawfully  Into  Polhemus'  possession,  by 
the  Joint  act  of  himself  and  the  trust  com- 
pany, he  had  a  right  to  sue  any  or  all  par- 
ties prior  to  himself.  This  right  the  realty 
corporation  conceded  by  their  default  in 
pleading.    Deutz  alone  disputes  it 

The  plaintiff  below  having  made  out  this 
case,  the  question  recurs :  Did  he  show  him- 
self entitled  to  go  to  the  jury?  Or  should 
the  motion  for  a  nonsuit  have  prevailed?  A 
nonsuit,  when  ordered  by  the  judge  at  trial, 
is  a  judicial  declaration  that  the  plaintiff 
has  failed  to  adduce  evidence  sufficient  in 
law  to  maintain  his  case.  See  1  Chit  Arch. 
Pr.  (12th  Eng.  Ed.)  444.  In  our  courts,  it 
has  been  said  that,  if  the  facts,  clearly  set- 
tled, or  the  'indubious  Inferences  to  be  drawn 
from  them,  show  that  the  plaintiff  is  not  en- 
titled to  recover,  the  court  should  nonsuit 
him.  See  Aycrlgg's  Ex'rs  v.  N.  Y.  &  E.  R. 
R.  Co.  (1864)  30  N.  J.  Law,  460,  461;  Furni- 
ture Co.  v.  Board  of  Education  (1896)  58 
N.  J.  Law,  646,  648,  35  Atl.  397.  Again,  it 
has  been  said  that,  when  a  plaintiff  bad 
made  out  his  case  by  prima  facie  proof, 
the  court  should  put  the  defendant  on  his 
defense.  See  Plotts  v.  Rosebury  (1859)  28 
N.  J.  Law,  146,  147.  The  latter  form  of  the 
rule  has  been  further  explained  by  the  dec- 
laration that,  even  though  the  evidence,  either 
in  the  facts  or  in  the  conclusions,  is  open 
to  fair  debate,  and  leaves  the  mind  In  some 
doubt,  the  question  is  one  for  the  jury.  See 
D.  L.  &  W.  R.  R.  Co.  v.  Toffey  (1875)  88 
N.  J.  Law,  525,  528,  529;  Consol.  Tract  Co. 
v.  Reeves  (1896)  58  N.  J.  Law,  573,  576,  577,  34 
Atl.  128;  also,  Synear  v.  Wharton  (1886)  48 
N.  J.  Law,  97,  2  Atl.  664.  We  think  that  the 
plaintiff,  when  he  rested,  had  made  out  a 


prima  facie  case ;  that  is  to  say,  he  had  offer- 
ed proofs  sufficient  to  satisfy  the  judge,  on 
the  preliminary  question  of  law,  that  there 
was  evidence  which  the  jury  should  be  al- 
lowed to  consider — evidence  upon  which,  as 
the  case  then  stood,  the  jury  might  properly 
find  a  verdict  for  him  upon  whom  the  bur- 
den of  proof  lay.  See  Wigmore  on  Evid. 
§§  2487,  2494  (2)  ;  Baldwin  v.  Shannon  (1881) 
43  N.  J.  Law,  596,  602-3;  Ryder  v.  Wombwell 
(1868)  L.  R.  4  Exch.  32,  88.  The  plaintiff 
below  was  entitled  to  go  to  the  jury  (State 
v.  Hardelein  [1902]  109  Mo.  579,  585,  70  S. 
W.  130),  and  the  motion  for  a  nonsuit  was 
rightly  refused. 

II.  We  now  come  to  the  second  inquiry: 
Whether,  when  the  defendant  below  abstain- 
ed from  offering  any  evidence  in  support  of 
bis  plea,  the  plaintiff  had  already  proved 
such  facts  as  warranted  the  direction  of  a 
verdict  in  his  favor.  In  considering  this 
question,  we  are  not  to  ask  what  would  have 
been  proper  had  the  defendant  done  anything 
In  the  way  of  rebutting  the  plaintiff's  case, 
or  setting  up  an  affirmative  defense,  either 
under  general  principles  of  law,  or  under  any 
provision  of  the  negotiable  Instrument  act 
of  1902.  We  are  merely  to  inquire  whether 
a  direction  was  proper  and  lawful  under  the 
existing  circumstances.  The  defendant  be- 
low put  in  his  plea  denying  the  truth  of  the 
declaration,  and  thus,  so  far  as  pleading 
goes,  made  his  defense.  He  wholly  failed, 
however,  to  support  his  plea  by  evidence 
going  to  the  point  in  issue.  He  virtually 
rested  bis  case  on  the  evidence  of  the  plain- 
tiff. We  have  already  determined  that  the 
plaintiff  on  his  prima  facie  evidence  was 
entitled  to  go  to  the  jury;  that  is  to  say, 
we  agreed  with  Lord  Chelmsford  in  Giblln  v. 
McMullIn  (1869)  L.  R.  2  P.  C.  App.  331,  335, 
that,  when  evidence  is  left  to  the  jury,  It  is 
after  this  preliminary  question  is  answered 
affirmatively  by  the  presiding  judge:  "Is 
there  any  evidence  upon  which  a  Jury  may 
properly  proceed  to  find  a  verdict  for  the 
party  producing  it,  upon  whom  the  onus  of 
proof  is  Imposed?" 

When,  however,  the  defendant  failed  to 
meet  the  plaintiffs  case,  a  further  determina- 
tion was  and  is  proper,  to  the  effect  that  the 
prima  facie  evidence  became  decisive  of  the 
issue.  In  Kelly  v.  Jackson  (1832)  31  U.  S. 
622,  632,  8  L.  Ed.  523,  the  Supreme  Court 
of  the  United  States,  speaking  by  Mr.  Justice 
Story,  dealt  with  prima  facie  evidence,  not 
rebutted,  in  these  words:  "Is  it  not  plain, 
then,  •  •  •  that  the  plaintiff  is  entitled 
to  recover?  What  Is  prima  facie  evidence  of 
a  fact?  It  is  such  as,  in  judgment  of  law, 
Is  sufficient  to  establish  the  fact ;  and,  If  not 
rebutted,  remains  sufficient  for  the  purpose. 
The  jury  are  bound  to  consider  it  In  that 
light,  unless  they  are  Invested  with  authority 
to  disregard  the  rules  of  evidence  by  which 
the  liberty  and  estate  of  every  citizen  are 
guarded  and  supported.  No  Judge  would 
hesitate  to  set  aside  their 'verdict  and  grant 
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a  new  trial,  if,  under  such  circumstances, 
without  any  rebutting  evidence,  they  disre- 
gard It  It  would  be  error  on  their  part, 
which  would  require  the  remedial  inter- 
position of  the  court  In  a  legal  sense,  then, 
such  prima  facie  evidence,  In  the  absence  of 
all  controlling  evidence,  or  discrediting  cir- 
cumstances, becomes  conclusive  of  the  fact; 
that  is,  it  should  operate  upon  the  minds  of 
the  jury  as  decisive  to  found  their  verdict 
as  to  the  fact  Such  we  understand  to  be 
the  clear  principles  of  law  on  this  subject" 
And  we  may  be  permitted  to  add  to  the 
queries  of  Justice  Story  that,  if  prima  fade 
proofs,  unrebutted,  should  operate  upon  the 
minds  of  the  Jurors  as  decisive,  why  should1 
not  the  judge  at  a  trial  so  Instruct  them?  In 
Starkie  on  Bvid.  (9th  Am.  Ed. ;  4th  Eng.  Ed.) 
♦819,  the  rule  is  thus  stated:  "Prima  facie 
evidence  is  that  which,  not  being  Incon- 
sistent with  the  falsity  of  the  hypothesis 
(that  is,  It  might  be  proved  to  be  untrue  by 
the  opponent),  nevertheless  raises  such  a  de- 
gree of  probability  In  Its  favor  that  It  must 
prevail,  if  It  be  accredited  by  the  Jury,  un- 
less it  be  rebutted  or  the  contrary  be  prov- 
ed." In  our  own  state,  it  may  be  gathered 
from  D.  L.  &  W.  R.  R.  Co.  v.  Toffey  (1875) 
38  N.  J.  Law,  625,  529,  Fifth  Ward  Savings 
Bank  v.  First  Nat  Bank  (1886)  48  N.  J. 
Law,  513,  518,  7  Atl.  318,  and  Baumann  v. 
Hamb.  Amer.  Packet  Co.  (1901)  67  N.  J. 
Law,  250,  252-3,  51  Atl.  461,  that  ■when  a 
plaintiff  has  fulfilled  the  burden  of  proof 
laid  upon  him,  and  no  facts  In  evidence  show 
that  the  plaintiff's  testimony  cannot  be  true, 
the  court  is  warranted  in  directing  a  verdict 
In  his  favor.  This  may  be  simply  putting 
In  another  form  the  rule  that  when  no  other 
verdict  would  be  supported  by  the  evidence, 
a  direction  Is  not  erroneous.  See  Anderson  v. 
Cent  R.  R.  Co.  (1902)  68  N.  J.  Law,  269,  272, 
53  Atl.  391.  The  foregoing  view  might  be 
strengthened  by  invoking  the  principle  of 
natural  presumptions  in  evidence,  but  it 
seems   unnecessary  to   do  this. 

We  find  no  legal  error  In  the  direction  of  a 
verdict   for   the  plaintiff. 

The  Judgment  of  the  Supreme  Court  must 
therefore  be  affirmed,  and  It  Is  so  ordered. 


(102  He.  407) 

BARKER  v.  FRENCH. 

(Supreme   Court  of   Maine.     Feb.   15,   1907.) 

1.  Watebs  and  Wateb  Coubses  —  Actions 
fob  Injuries. 

The  case  at  bar  was  an  action  on  the  case 
in  which  the  plaintiff  sought  to  recover  compen- 
sation for  the  loss  and  damage  sustained  by 
him,  because,  as  he  alleged,  the  defendant  open- 
ed the  gates  of  his  milldam  across  Kendusfceag 
stream,   and  wrongfully   discharged    upon   the 

Slaintiff  s  meadow  below  an  unnatural  and  large- 
r  increased  body  of  water  which  he  had  col- 
lected in  his  mill  pond  by  means  of  the  dam  and 
flush  boards.  The  plaintiff  excepted  to  all  the 
rulings  made  by  the  presiding  justice  in  bis 
shares  to  the  jury.  •: 


2.  Appeal  —  Review  —  Presumptions  —  Iir- 
btbuctions. 

There  was  no  averment  in  the  plaintiff's 
declaration  and  no  suggestion  of  evidence  tend- 
ing to  prove  that  the  defendant's  milldam  and 
mills  were  not  adapted  in  magnitude  to  the  size 
and  capacity  of  the  stream  and  the  quantity  of 
water  usually  flowing  in  it  The  instructions 
to  the  Jury  must  therefore  be  presumed  to  have 
been  given  upon  the  assumption  that  the  de- 
fendant's works  were  adapted  in  size  to  the 
usual  flow  of  the  stream. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  3749,  3750.] 

3.  Watebs   and   Wateb   Coubses  —  Daks  — 
Right  of  Mux  Owneb. 

With  reference  to  the  issue  raised  by  the 
pleadings,  the  instruction  was  that  the  defend- 
ant "could  only  maintain  a  head  of  water  for 
the  use  of  his  mill,  and  only  let  it  out  at  such 
times  and  in  such  quantities  as  were  proper 
and  reasonable  for  the  use  of  his  mill.  He 
could  not  hold  water  back  when  he  had  no  use 
for  it  and  there  was  no  need  of  it  *  *  * 
And  if  he  had  occasion  to  use  his  mill,  he  could 
not  turn  out  more  water  than  was  reasonably 
necessary  and  proper  for  the  reasonable  use  of 
his  mill.  He  must  so  far  have  regard  for  the 
rights  and  interest  of  those  below  him,  but 
within  his  right  to  operate  bis  mill,  he  could 
exercise,  his  rights,  and  if  those  below  were  in- 
jured that  was  their  misfortune  in  owning  land 
below  the  mill."  Held,  that  there  was  no  error 
in  the  instructions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  |  216.] 

4.  Same  —  Flowing  Lands  Below  Dak  — 
Mill  Act. 

The  mill  act  of  Maine  does  not  authorise 
a  complaint  for  flowing  lands  below  a  dam,  and 
hence,  in  an  action  at  common  law  to  recover 
damages  alleged  to  have  been  caused  by  a  de- 
fendant wrongfully  increasing  the  volume  of  a 
stream  so  as  to  overflow  a  plaintiff's  land  below 
a  dam,  the  question  whether  or  not  there  was 
an  unreasonable  exercise  of  such  defendant's 
rights  is  a  question  of  fact  for  the  determination 
of  a  jury  under  proper  instructions. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County. 

Case  by  Frank  C  Barker  against  Lester  S. 
French.  Verdict  for  defendant  and  case 
transferred  from  the  superior  court  on  plain- 
tiff's exceptions.    Exceptions  overruled. 

Action  on  the  case  in  which  the  plaintiff 
sought  to  recover  for  loss  and  damage  sus- 
tained by  him  and  alleged  to  have  been 
caused  by  the  defendant  opening  the  gates 
of  bis  milldam  across  the  Kendnskeag  stream 
and  wrongfully  discharging  upon  the  plain- 
tiff's meadow  below  the  dam  an  unnatural 
and  largely  Increased  volume  of  water  which 
the  defendant  bad  collected  In  his  mill  pond 
by  means  of  the  dam  and  flush  boards. 

Tried  at  the  January  term,  1906,  of  the 
Supreme  Judicial  Court  Penobscot  county. 
It  is  assumed  that  the  verdict  was  for  the 
defendant  although  the  case  as  sent  to  the 
law  court  la  silent  on  that  point  The  plain- 
tiff excepted  to  all  the  rulings  made  by  the 
presiding  justice  In  his  charge  to  the  jury. 

The  case  appears  in  the  opinion. 

Argued  before  WHITEHOUSE,  BTROUT, 
SAVAGE,  POWERS,  and  SPEAR,  13. 
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Thomas  W.  Vose,  for  plaintiff.  P.  A.  Smith, 
tor  defendant 

WHITEHOTJSE,  J.  This  is  an  action  on 
the  case,  In  which  the  plaintiff  seeks  to  re- 
cover compensation  for  the  loss  and  damage 
sustained  by  him,  because,  as  he  alleges,  the 
defendant  opened  the  gates  of  his  mllldam 
across  Kenduskeag  stream,  and  wrongfully 
discharged  upon  the  plaintiff's  meadow  below 
an  unnatural  and  largely  Increased  body  of 
water  which  he  had  collected  In  his  mill  pond 
by  means  of  the  dam  and  flush  boards. 

There  was  evidence  tending  to  prove  that 
the  owners  of  the  mill  and  dam  prior  to  the 
occupation  of  this  defendant,  annually,  on 
or  before  the  20th  day  of  May,  removed  the 
flush  boards  on  said  dam  and  suspended  the 
operation  of  said  mill  until  the  grass  on 
the  plaintiff's  meadow  was  cut  and  housed. 

There  was  also  evidence  tending  to  prove 
that  at  times  during  the  months  alleged  In 
the  declaration  the  water  from  the  defend- 
ant's mill,  while  In  use  by  him  for  the  pur- 
pose for  which  it  was  built,  so  Increased  the 
flow  of  water  in  the  stream  that  it  overflowed 
Its  banks  and  flooded  the  plaintiff's  meadow, 
thereby  greatly  reducing  the  quality  and 
quantity  of  grass  thereon,  and  so  softened 
the  soil  of  the  meadow  that  it  became  very 
difficult,  and  in  some  places  Impossible,  to 
secure  whatever  crop  of  grass  did  grow  there. 
There  was  also  evidence  to  the  contrary. 

The  presiding  justice  Instructed  the  jury 
aa  follows: 

"The  defendant  Is  the  owner  of  a  dam  and 
mill  on  the  Kenduskeag  stream  in  Exeter. 
By  the  law  of  this  state,  he  has  a  right  to 
maintain  on  that  stream  a  dam  on  his  own 
land,  and  with  that  dam  raise  a  head  of 
water  for  operating  his  mill  on  that  dam. 
The  plaintiff  is  the  owner  .of  a  meadow  on 
that  same  stream,  below  that  dam  one-half 
or  three-quarters  of  a  mile,  I  think.  The 
plaintiff  has  a  right  to  have  the  water  of 
that  stream  flow  by  his  meadow  according  to 
its  natural  course  and  natural  amount  except 
so  far  as  modified  by  the  right  of  the  defend- 
ant In  his  mill  above.  The  state  has  the 
power  to  give  the  defendant,  Mr.  French, 
certain  rights  which  are  superior,  perhaps,  to 
the  rights  of  the  plaintiff.  Now  Mr.  French, 
the  owner  of  the  mill,  by  the  law  of  this 
state  had  a  right,  In  the  prosecution  of  his 
business,  to  maintain  a  dam  to  raise  a  head 
of  water  sufficient  to  propel  the  machinery 
of  bis  mill.  He  had  a  right  to  let  that  water 
out  at  such  times  in  the  year,  at  such  times 
In  the  day,  and  in  such  quantities,  as  would 
be  reasonably  necessary  for  the  proper  and 
efficient  working  of  his  mill  to  transact  his 
business  as  a  manufacturer  In  that  mill; 
and  the  owner  of  lands  below  own  their  lands 
and  enjoy  them  subject  to  that  right  of  the 
mill  owner  above.  So  if,  In  the  prosecution 
of  his  own  rights,  the  mill  owner  lets  water 
down  at  various  times  and  various  seasons 
and  In  various  quantities,  within  bis  rights* 


and,  by  reason  of  the  time  of  letting  down 
or  the  quantity  of  letting  down,  the  property 
of  the  riparian  owner  below  is  Injured,  then 
the  latter  must  bear  It  That  Is  the  law  of 
this  state.  The  defendant  Mr.  French,  there- 
fore, could  maintain  his  dam,  and  he  could 
maintain  flush  boards,  If  reasonably  neces- 
sary to  raise  a  head  of  water  for  the  proper 
working  of  his  mill;  and  by  "proper"  I 
mean  the  efficient  working  of  his  mill.  Hav- 
ing raised  his  head  of  water,  be  could  then 
use  it  In  the  prosecution  of  his  business,  and 
at  such  times,  winter  or  summer,  spring  or 
autumn,  freshet  or  drought  as  would  be  rea- 
sonably necessary  for  the  proper  transaction 
of  his  business.  He  was  entitled  by  law  to 
carry  on  his  mill  business  and  to  manufac- 
ture as  the  material  came  to  him  to  manu- 
facture. But  he  could  only  maintain  a  head 
of  water  for  the  use  of  his  mill,  only  let  out 
at  such  times  and  In  such  quantities  as  were 
proper  and  reasonable  for  the  use  of  his  mill. 
He  could  not  hold  water  back  when  he  had 
no  use  for  It  and  there  was  no  need  of  it 
He  could  not  turn  it  out  at  his  whim  when 
he  had  no  occasion  to  use  his  head  of  water. 
He  could  not  turn  it  out  wantonly.  He  could 
not  turn  It  out  simply  to  get  rid  of  It  in  such 
quantities  as  to  be  Injurious;  and,  Indeed,  If 
he  had  occasion  to  use  bis  mill,  he  could 
not  turn  out  more  water  than  was  reasonably 
necessary  and  proper  for  the  reasonable 
use  of  hlB  mill.  He  must  so  far  have  regard 
for  the  rights  and  Interest  of  those  below 
him,  but  within  bis  rights  to  operate  his 
mill,  he  could  exercise  his  rights,  and  if  those 
below  were  Injured  that  was  their  misfortune 
In  owning  land  below  the  mill.  Whoever 
owns  land  upon  the  bank  of  a  river  or  stream 
does  so  subject  to  the  rights  of  men  building 
mills  above." 

To  all  of  which  rulings  the  plaintiff  ex- 
cepts and  prays  that  his  exceptions  may  be 
allowed. 

It  will  be  seen  that  the  bill  of  exceptions 
upon  which  this  case  comes  to  the  law  court 
falls  to  distinguish  in  any  manner  whatever 
the  several  propositions  of  law  stated  in 
the  charge.  It  is  therefore  clearly  amen- 
able to  the  disapproval  visited  upon  this 
method  of  taking  exceptions  in  the  opinion  of 
this  court  In  McKown  v.  Powers,  86  Me. 
291,  20  Atl.  1079.  Under  the  rule  of  prac- 
tice "authorltlvely  declared"  In  that  case, 
the  court  would  not  be  required  to  consider 
exceptions  presented  In  this  objectionable 
manner;  but  inasmuch  as  the  bill  appears 
to  have  been  allowed  by  the  presiding  Justice 
without  objection  or  qualification,  the  case 
has  been  carefully  examined  In  the  light  of 
the  arguments  of  counsel,  and  the  attention 
of  the  court  has  not  been  called  to  the  state- 
ment of  any  proposition  of  law  In  the  charge 
respecting  the  rights  of  riparian  owners  un- 
der the  circumstances  disclosed,  which  is  not 
In  harmony  with  the  established  principles 
of  the  common  law,  as  modified  by  legisla- 
tive enactment!  In  regard  to  the  erection  and 
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maintenance  of  mills  and  mllldams.  The 
rule  there  given  to  the  jury  has  been  approv- 
ed by  a  substantially  uniform  current  of  au- 
thority In  all  Jurisdictions  having  statutes 
similar  to  our  mill  act,  and  no  case  has' 
been  cited  by  counsel  In  which  an  essen- 
tially different  rule  has  been  adopted.  The 
same  doctrine  has  been  repeatedly  announc- 
ed by  the  court  in  Massachusetts,  and  in 
several  analogous  cases  In  our  own  state. 

It  should  be  noticed  In  limine  that  there 
is  no  averment  In  the  plaintiff's  declaration 
and  no  suggestion  of  evidence  tending  to 
prove  that  the  defendant's  mllldam  and  mills 
were  not  adapted  In  magnitude  to  the  size 
and  capacity  of  the  stream  and  tbe  quantity 
of  water  usually  flowing  In  it.  The  instruc- 
tions to  the  jury  must  therefore  be  presumed 
to  have  been  given  upon  the  assumption  that 
the  defendant's  works  were  adapted  In  size 
to  the  usual  flow  of  the  stream;  and,  with 
reference  to  tbe  issue  raised  by  the  plead- 
ings, the  Instruction  was  that  the  defendant 
"could  only  maintain  a  bead  of  water  for 
the  use  of  his  mill,  only  let  it  out  at  such 
times  and  in  such  quantities  as  were  proper 
and  reasonable  for  the  use  of  bis  mill.  He 
could  not  hold  water  back  when  be  had  no 
use  for.  It  and  there  was  no  need  of  It 
•  •  •  And  If  he  had  occasion  to  use  his 
mill,  he  could  not  turn  out  more  water  than 
was  reasonably  necessary  and  proper  for 
tbe  reasonable  use  of  his  mill.  He  must  so 
far  have  regard  for  the  rights  and  interest 
of  those  below  him,  but,  within  his  right 
to  operate  his  mill,  he  could  exercise  his 
rights,  and  If  those  below  were  Injured  that 
was  their  misfortune  In  owning  land  below 
tbe  mill." 

This  was  undoubtedly  correct.  In  Gould  v. 
Boston  Duck  Company,  13  Gray  (Mass.)  442, 
Shaw,  C.  J.,  says:  "By  the  rule  that  all 
proprietors  of  land  through  which  a  water 
course  passes  have  an  equal  right  to  the  use 
of  the  power  of  tbe  stream  for  mill  purposes, 
it  Is  not'  to  be  understood  that  each  or  any 
one  has  a  right  to  tbe  natural  flow  of  the 
stream  in  the  manner  in  which  It  ran  orig- 
inally, or  as  It  would  run  if  no  mill  were 
erected  on  It,  or  to  be  worked  by  It;  in  its 
mere  natural  flow,  it  affords  no  power. 
Dams  must  be  made  to  raise  it,  and  canals 
and  sluices  to  conduct,  apply,  and  discbarge 
it  The  right  to  erect  these  works,  and  to 
change  the  natural  mode  of  the  flow  of 
the  current  is  incident  to  the  right  of  ap- 
plying It  to  the  working  of  mills,  and  this 
right  therefore  is  common  to  every  riparian 
proprietor.  Each  therefore  must  exercise  his 
own  reasonable  right  with  a  just  regard  to 
the  like  reasonable  use  of  tbe  water  in  driv- 
ing wheels,  must  necessarily  derange  its 
steady  and  constant  natural  flow,  and  sub- 
stitute a  different  manner,  as  to  tbe  time 
and  mode  of  holding  It  up  and  letting  It 
down.  So  far  as  such  mode  Is  reasonably 
incidental  to  the  use  of  tbe  stream  for  mill 
purposes,  It  Is  the  right  of  the  proprietor, 


and  constitutes,  in  part,  the  mill  privilege 
which  the  law  gives  hUn."  See,  also,  Drake 
v.  Hamilton  Woolen  Co.,  99  Mass.  574. 

In  Brooks  v.  Cedar  Brook  Improvement 
Co.,  82  Me.  17,  19  Atl.  87,  7  L.  R.  A.  460,  17 
Am.  St.  Rep.  459,  It  was  held  that  where  a 
dam,  erected  In  accordance  with  legislative 
authority  upon  a  nontldal  public  stream  to 
facilitate  the  driving  of  logs,  caused  an  In- 
creased flow  of  water  at  times  In  the  chan- 
nel below,  thereby  widening  and  deepening 
tbe  channel  and  wearing  away,  more  or  less, 
the  soil  of  a  lower  riparian  owner,  It  Is  not 
such  a  taking  of  property  as  entitled  the 
owner  to  compensation,  but  a  case  of  dam- 
num absque  Injuria. 

In  Durham  v.  Fibre  Co.,  100  Me.  238,  61 
Atl.  177,  It  appears  that  the  dam  in  ques- 
tion was  reasonably  and  properly  located 
and  rightfully  constructed  by  the  defendant 
company  on  its  own  land  in  accordance  with 
the  express  authority  of  the  statute  for  the 
purpose  of  propelling  a  mill,  and  the  ques- 
tion presented  for  the  decision  of  the  court 
was  whether  the  plaintiffs  were  entitled  to 
compensation  for  an  Injury  to  the  highway 
below  the  dam  resulting  at  freshet  seasons 
from  an  Increase  In  the  volume,  momentum, 
and  velocity  of  the  water,  and  in  the  Inciden- 
tal pressure  against  the  Durham  shore,  oc- 
casioned by  the  defendant's  works.  It  was 
there  held  also  that  the  damage  sustained 
by  the  plaintiffs  was  a  loss  In  fact  without 
a  wrong  In  law,  the  damnum  absque  Injuria 
of  tbe  common  law.  See,  also,  A  &  E. 
Encyc.  of  Law,  vol.  30,  p.  378,  and  Farnham 
on  Waters  &  Water  Rights,  vol.  1,  p.  1615, 
and  vol.  3,  p.  2150. 

It  must  be  remembered  that  the  case  at 
bar  Is  not  a  complaint  for  flowage  under  the 
statute.  The  mill  act  of  this  state,  unlike 
that  of  Massachusetts,  does  not  authorize 
a  complaint  for  flowing  lands  below  the 
dam.  Wilson  v.  Campbell,  76  Me.  94.  The 
case  at  bar  Is  an  action  at  common  law  to 
recover  damages  for  wrongfully  Increasing 
the  volume  of  the  stream  so  as  to  overflow 
its  banks  and  tbe  plaintiff's  meadow. 
Whether  or  not  there  was  an  unreasonable 
exercise  of  the  defendant's  rights,  under  all 
tbe  circumstances  of  the  case,  was  a  question 
of  fact  for  the  determination  of  the  Jury 
under  proper  instructions.  Whether  the  ver- 
dict was  for  the  plaintiff  or  the  defendant  Is 
not  expressly  stated;  but  from  the  fact 
that  the  exceptions  are  taken  and  presented 
by  the  plaintiff,  It  may  be  Inferred  that  the 
verdict  was  In  favor  of  the  defendant.  If  so, 
the  jury  must  have  found  that  the  defend- 
ant's manner  of  discharging  the  water 
through  the  gates  of  his  dam  was  not  an 
unreasonable  exercise  of  his  rights  under  the 
facts  and  circumstances  disclosed  and  the 
Instructions  given.  Whether  or  not  this  con- 
clusion was  warranted  by  the  evidence  Is  a 
question  not  presented  for  the  consideration 
of  the  court.  The  case  Is  before  the  law 
court  on  exceptions,  and  not  upon  a  mo- 
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tlon  to  Bet  aside  the  verdict    The  evidence  la 
not  before  us.     There  was  no  error  in  the 
Instruction,' and  the  entry  must  be: 
Exceptions  overruled. 


(102  Me.  451) 

CHILDS  et  al.  v.  WAITB  et  al. 

(Supreme  Judicial  Court  of  Maine.    April  18, 
19070 

1.  Trusts—  Appointment  —  Jurisdiction    of 
Coums. 

It  is  a  well-established  general  rule  of  law 
that  a  trust  shall  not  fail  for  want  of  a  trustee. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  47,  Trusts,  SJ  207,  222,  407.] 

2.  Same. 

Trusts  conferring  discretionary  powers  are 
not  to  be  defeated,  because  the  trustee  fails  to 
exercise  the  discretion  imposed  upon  him,  either 
from  his  inability,  legal  disability,  or  refusal  to 
act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  ft  407.] 

3.  Same— Poweb  of  School  Distbict  to  Act 
as  tbustee. 

A  testator  by  the  fourth  item  of  his  will 
provided  as  follows:  "I  give,  bequeath  and  de- 
vise all  the  rest  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed,  wherever  found 
and  however  situated  unto  School  District  No. 
3  in  the  town  of  Canton,  known  as  the  Canton 
Point  District  the  same  to  be  used  and  ap- 
propriated for  the  purpose  of  building  a  TJnl- 
rersalist  Church  at  Canton  Point  between  my 
residence  and  that  of  Granville  Child  at  Canton 
Point  (so  called)  in  said  School  District,  the 
balance  if  any  remains  after  building  such  a 
church  is  to  be  used  in  supporting  and  main- 
taining preaching  in  the  same,  as  said  school 
district  may  designate  by  a  majority  vote,  said 
district  to  use  as  much  money  in  building  the 
church  as  a  majority  of  the  same  may  desire." 
Held  (1)  that  while  it  was  intended  by  the  tes- 
tator that  the  school  district  should  act  as  trus- 
tee in  executing  this  provision  of  his  will,  yet 
the  school  district  was  legally  incompetent  to 
act  as  such  trustee;  (2)  that  the  school  district 
did  not  succeed  to  the  title  of  the  trust  fund; 
(3)  that  a  trustee  can  be  appointed  to  execute 
this  provision  of  the  will. 

[Ed.  Note.— For  cases  in  point  Me  Cent  Dig. 
vol.  47,  Trusts,  {  207.) 

(Official.) 

Report  from  Supreme  Judicial  Court,  Ox- 
ford County. 

BUI  by  Fannie  B.  Childs  and  others  against 
Byron  C.  Waite,  administrator  with  the  will 
annexed  of  Albion  E.  Bradbury,  deceased, 
for  the  construction  of  testate's  will.  Case 
reported,  and  bill  sustained,  and  case  remand- 
ed to  the  probate  court  for  the  appointment 
of  a  trustee. 

Bill  In  equity  In  which  the  plaintiffs,  heirs 
at  law  of  Albion  El  Bradbury,  late  of  Canton, 
deceased  testate,  asked  for  a  judicial  con- 
struction of  the  fourth  Item  of  the  last  will 
and  testament  of  said  deceased.  This  will 
was  duly  proved  and  allowed  by  the  probate 
court,  Oxford  county,  and  the  executor  there- 
in named  declining  to  serve,  Byron  C.  Waite, 
one  of  the  defendants,  was  duly  appointed 
and  qualified  as  administrator  with  the  will 
annexed. 


.  The  fourth  item  of  said  will  reads  as  fol- 
lows: 

"Fourth:  I  give,  bequeath  and  devise  all 
the  rest  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  wherever  found  and 
however  situated  unto  School  District  No.  3 
in  the  town  of  Canton,  known  as  the  Canton 
Point  District  the  same  to  be  used  and  ap- 
propriated for  the  purpose  of  building  a 
Universallst  Church  at  Canton  Point  between 
my  residence  and  that  of  Granville  Child  at 
Canton  Point  (so  called)  in  said  School 
District  the  balance  if  any  remains  after 
building  such  a  church  is  to  be  used  In  sup- 
porting and  maintaining  preaching  in  the 
same,  as  said  school  district  may  designate 
by  a  majority  vote,  said  district  to  use  as 
much  money  in  building  the  church  as  a 
majority  of  the  same  may  desire." 

After  the  hearing  before  the  justice  of  the 
first  Instance,  It  was  agreed  that  the  case 
should  be  reported  to  the  law  court  for  de- 
termination. 

The  case  appears  In  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSE,  SAVAGE,  PEABODY, 
and  SPEAR,  JJ. 

John  P.  Swasey,  for  plaintiffs.  James  8. 
Wright  and  Alton  C.  Wheeler,  for  defendants. 

SPEAR,  J.  This  Is  a  bill  In  equity  in 
which  the  plaintiffs  seek  judicial  construction 
of  the  residuary  clause  of  the  will  of  Albion 
E.  Bradbury,  late  of  Canton,  In  the  county 
of  Oxford.  The  plaintiffs,  who  are  the  heirs 
at  law,  set  forth  all  the  necessary  jurisdic- 
tional facts  to  enable  them  to  sustain  the  bill 
of  the  will  as  prayed  for  in  the  bill. 

Byron  C.  Waite,  administrator  with  the 
will  annexed,  and  the  other  defendants,  in 
their  answer  admit  all  the  allegations  of  fact 
in  the  plaintiffs'  bill,  and  join  in  the  prayer 
of  the  plaintiffs  for  the  construction  of  the 
will  as  prayed  for  In  the  bill. 

Mr.  Bradbury,  after  making  several  be- 
quests, disposed  of  the  residue  of  his  property 
in  the  fourth  Item  of  his  will  as  follows:  "I 
give,  bequeath  and  devise  all  the  rest,  residue 
and  remainder  of  my  estate,  real,  personal 
and  mixed,  wherever  found  and  however  sit- 
uated unto  School  District  No.  3  In  the  town 
of  Canton,  known  as  the  Canton  Point  Dis- 
trict the  same  to  be  used  and  appropriated 
for  the  purpose  of  building  a  Universallst 
Church  at  Canton  Point  between  my  resi- 
dence and  that  of  Granville  Child  at  Canton 
Point  (so  called)  in  said  School  District  the 
balance  If  any  remains  after  building  such  a 
church  is  to  be  used  in  supporting  and  main- 
taining preaching  in  the  same,  as  said  School 
District  may  designate  by  a  majority  vote, 
said  district  to  use  as  much  money  In  build- 
ing the  church  as  a  majority  of  the  same  may 
desire." 

By  this  clause  of  his  will  Mr.  Bradbury 
clearly  intended  to  devote  a  portion  of  his 
estate  to  charitable  purposes.     At  the  time 


Digitized  by 


Google 


312 


67  ATLANTIC  REPORTER. 


(Me. 


he  made  his  will  School  District  No.  3,  In  the 
town  of  Canton,  was  a  legally  organized  body 
for  the  performance  of  certain  specific  duties 
prescribed  by  the  statute.  Its  powers  were 
limited.  If  It  had  remained  In  existence  until 
the  present  time,  It  could  not  legally  have  as- 
sumed the  duties  of  trustee  under  the  will. 
The  law  creating  the  district  did  not  confer 
this  power.  Unfortunately,  therefore,  Mr. 
Bradbury  appointed  a  trustee  Incompetent  to 
act;  hence  It  becomes  Immaterial  to  the  de- 
cision of  this  case  whether  the  school  district 
had  continued  Its  legal  existence,  or  was 
abolished  by  law,  the  school  district  as  such 
having  no  authority  to  act  In  the  capacity  of 
a  trustee  for  the  building  of  the  church. 

It  therefore  follows  that,  unless  a  trustee 
can  be  appointed,  the  charitable  trust  sought 
to  be  created  by  Mr.  Bradbury  must  fail  for 
want  of  a  competent  trustee.  It  is  also  clear 
that  the  school  district  did  not  succeed  to  the 
title  of  the  trust  fund.  While  it  was  un- 
doubtedly Intended  by  Mr.  Bradbury  that  the 
district  should  act  as  his  trustee  or  agent  in 
executing  this  provision  of  his  will,  yet  the 
purposes  of  the  gift  and  the  beneficiaries  un- 
der it  remain  precisely  the  same  as  If  the 
trustee  appointed  had  possessed  legal  author- 
ity for  the  performance  of  the  trust  More- 
over, so  far  as  the  execution  of  the  trust  Is 
concerned,  every  feature  of  It  can  be  legally 
carried  Into  effect  as  well  by  any  other  trus- 
tee as  by  the  school  district  Itself,  If  legally 
capable  of  acting. 

Shall  this  trust  fall  because  the  trustee  ap- 
pointed could  not  legally  act?  The  general 
rule  Is  well  established  that  a  trust  shall  not 
fall  for  want  of  a  trustee.  It  Is  claimed, 
however,  by  the  plaintiffs  that  this  case  is 
fully  settled  by  the  rule  laid  down  In  Brooks 
v.  Belfast,  90  Me.  818,  88  Atl.  222;  but  that 
case  does  not  apply.  In  that  case  the  school 
district  "was  at  once  the  beneficiary  and  the 
trustee,"  and  not  only  the  trustee  but  the 
beneficiary  had  gone  out  of  existence.  Not  so 
In  the  case  at  bar.  The  beneficiary,  notwith- 
standing the  disability  of  the  trustee  ap- 
pointed, or  the  abolition  of  the  district,  still 
exists. 

The  trust  fund  was  for  the  charitable  pur- 
pose of  building  a  Univereallst  Church  at 
Canton  Point,  upon  a  Specific  location  In  the 
school  district  named.  No  special  duty  was 
Imposed  upon  the  trustee,  except  the  deter- 
mination of  the  amount  to  be  used  in  the 
construction  of  the  church,  which  was  to  be 
done  by  a  majority  vote.  But  this  clause  of 
the  will  invested  the  district  only  with  the 
exercise  of  a  discretion  with  respect  to  the 
amount  to  be  so  used.  They  had  a  right  to 
use  all,  or  they  might  have  retained  a  part 
for  the  support  of  preaching.  Whatever  they 
might  have  chosen  to  do  In  this  regard  was 
the  mere  exercise  of  a  discretionary  power. 

But  trusts  conferring  discretionary  powers 
are  not  to  be  defeated  because  the  trustee 
falls  to  exercise  the  discretion  imposed  upon 
him,  either  from  his  inability,  legal  disability, 


or  refusal  to  act  For  a  recent  discussion  of 
this  rule  we  refer  to  Cutter  v.  Burroughs,  100 
Me.  379,  61  Atl.  767.  The  will  of  the  testator 
should  be  carried  Into  effect  if  possible.  Un- 
der the  rules  of  law  governing  this  case,  it 
can  be  done.  We  think  the  well-established 
principles  that  a  trust  shall  not  fail  for  want 
of  a  trustee,  or  from  the  inability,  failure,  or 
refusal  of  a  trustee  to  exercise  a  discretion- 
ary power,  fully  apply. 

The  only  question  now  before  the  court.  Is 
whether  a  trustee  can  be  appointed.  The 
entry  therefore  must  be : 

Bill  sustained,  with  costs  to  both  parties  to 
be  paid  from  the  estate.  Cftse  remanded  to 
the  probate  court  for  the  appointment  of  a 
trustee  under  clause  4  of  the  will. 

(102  Me.  385) 

STATE  ▼.   INTOXICATING  LIQUORS. 

(Supreme  Judicial   Court  of  Maine.     Feb.  7, 
1907.) 

1.  Trial— Trial  by  Court  —  Exceptions  — 
Appeal— Certificate  or  Allowance  of 
Exceptions— Conclusiveness. 

When  a  case  is  heard  by  a  presiding  jus- 
tice, without  a  jury,  exceptions  are  not  allow- 
able, unless  they  have  been  expressly  reserved; 
bat  in  the  absence  of  anything  in  the  bill  of 
exceptions  to  show  the  contrary,  the  certificate 
of  toe  presiding  justice  that  the  exceptions  are 
"allowed"  is  conclusive  as  to  their  being  right- 
fully allowed  in  this  respect; 

2.  Courts  —  Roles  of  Decision  —  Decisions 
of  United  States  Courts— Authority  in 
State  Courts. 

The  decisions  of  the  Supreme  Court  of  the 
United  States  relating  to  the  interpretation  of 
the  federal  Constitution  and  federal  statutes 
are  conclusive  upon  state  courts. 

3.  Commerce  —  Interstate  Commerce  —  In- 
toxicating Liquors. 

By  the  decisions  of  the  federal  Supreme 
Court  it  is  settled  that  intoxicating  liquors  are 
articles  of  commerce,  and,  as  such,  while  being 
transported  from  state  to  state,  are  within  the 
protection  of  that  clause  in  the  Constitution  of 
the  United  States  which  gives  to  Congress  the 
power  "to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  ana  with 
the  Indian  tribes,"  and  thus  are  subject  to  the 
exclusive  jurisdiction  of  Congress. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  (  829.] 

4.  Same— Wilson  Act. 

Act  Cong.  Aug.  8.  1890,  &  728,  26  Stat 
313  [U.  S.  Comp.  St.  1901,  p.  3177],  called  the 
"Wilson  Act"  was  a  regulation  of  interstate 
commerce  as  related  to  the  transportation  of 
intoxicating  liquors. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Commerce,  8  26.] 

5.  Same  —  Arrival  in  State  —  What  Con- 
stitutes. 

This  court  has  heretofore  held,  under  Its 
own  construction  of  the  federal  Constitution 
and  the  Wilson  act  that,  when  actual  trans- 
portation of  intoxicating  liquors  had  been  en- 
tirely completed,  and  when  the  liquors  had  not 
only  arrived  at  the  place  of  their  destination, 
but  had  been  moved  by  the  carrier  from  the  car 
to  its  freighthouse,  there  to  await  the  order  of 
the  shipper,  they  had  arrived  in  .the  state  with- 
in the  meaning  of  the  Wilson  act  so  as  to  be 
subject  to  the  laws  of  this  state. 

6.  Same. 

But  the  federal  Supreme  Court  in  its  deci- 
sion in  the  case  of  Heyman  v.  Southern  Rail- 
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way  Co..  27  Sup.  Ct  104,  51  L.  Bd.  178»  203 
TT.  8.  270,  announced  December  3,  1006,  has 
authoritatively  settled  the  following  doctrines: 

(a)  Prior  to  the  Wilson  act,  in  case  of  inter* 
state  shipment  of  intoxicating  liquors,  delivery 
and  sale  in  the  original  package  was  necessary 
to  terminate  interstate  commerce,  so  far  as  the 
police  regulations  of  the  states  were  concerned. 

(b)  The  Wilson  act  did  not  delegate  to  the 
states  the  right  to  forbid  the  transportation  of 
merchandise  from  one  state  to  another,  but 
"it  merely  provided  in  the  case  of  intoxicating 
liquors  that  such  merchandise,  when  transport- 
ed from  one  state  to  another,  should  lose  its 
character  as  interstate  commerce  upon  comple- 
tion of  delivery  under  the  contract  of  inter- 
state shipment,  and  before  sale  in  the  original 
package. 

(c)  The  state  statute  must  permit  the  delivery 
of  the  liquors  to  the  party  to  whom  they  were 
consigned  within  the  state,  but  that,  after  such 
delivery,  the  state  has  power  to  prevent  the 
sale  of  the  liquors,  even  in  the  original  package. 

(d)  The  question  of  whether  the  liability  of 
the  carrier,  as  such,  has  ceased,  under  the  state 
laws,  and  has  become  that  of  a  warehouseman, 
is  immaterial. 

(e)  But  the  court  reserved  its  opinion  upon 
the  question  whether,  if  the  consignee,  after  no- 
tice and  full  opportunity  to  receive  the  liquors, 
designedly  leaves  them  in  the  hands  of  the  car- 
rier for  an  unreasonable  time,  they  should  not 
be  held  to  have  come  under  the  provisions  of 
the  Wilson  act,  because  constructively  delivered. 

7.  Sams— Delivery  to  Consigner. 

Under  the  authority  of  the  decision  of  the 
federal  Supreme  Court  in  the  Herman  Case, 
this  court  is  compelled  to  overrule  its  decision 
in  State  v.  Intoxicating  Liquors,  49  Atl.  670, 
95  Me.  140,  and  now  to  hold  that  Intoxicating 
liquors,  transported  from  another  state  to  this 
by  a  common  carrier,  are  not  subject  to  seizure 
by  virtue  of  the  provisions  of  the  prohibitory 
liquor  statute  of  this  state  until  there  has  been 
a  delivery  to  the  consignee. 

n  Note.— For  cases  in  point,  see  Cent  Dig. 
),  Commerce,  8  26.} 

8.  Sake. 

Whether  they  may  be  so  seized,  as  con- 
structively delivered,  in  case  the  consignee,  aft- 
er notice,  designedly  leaves  them  in  the  hands 
of  the  carrier  for  an  unreasonable  time,  is  not 
considered,  as  the  facts  in  these  cases  do  not 
present  that  question. 

9.  Save. 

The  rule  is  the  same  whether  the  consignee 
was  known  to  the  carrier  or  not,  and  whether 
the  name  of  the  consignee  was  fictitious  or  not. 

State  v.  Intoxicating  Liquors,  49  Atl.  670, 
95  Me.  140,  overruled. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Three  actions  of  search  and  seizure  under 
Rev.  St  c.  29,  i  49,  in  which  certain  Intoxi- 
cating liquors  were  seized  and  taken  from 
the  possession  of  the  Tarbox  Express  Compa- 
ny and  in  which  the  express  company  ap- 
peared as  claimant  Judgment  of  forfeiture, 
and  claimant  excepts.  Exceptions  in  each  ac- 
tion sustained. 

Three  cases  of  search  and  seizure  under 
the  provisions  of  Rev.  St  c  29,  I  49,  origi- 
nating in  the  Lewiston  municipal  court,  An- 
droscoggin county.  In  each  of  these  cases 
certain  Intoxicating  liquors  were  seized  and 
taken  from  the  possession  of  the  Tarbox  Ex- 
press Company,  a  common  carrier,  while  al- 


leged to  be  still  In  transit  The  liquors  seiz- 
ed had  been  transported  by  the  Tarbox  Ex- 
press Company  by  continuous  shipment  from 
Boston,  Mass.,  to  Lewiston,  Me.  Under  the 
provisions  of  section  48  of  the  aforesaid 
chapter,  the  seizures  were  made  by  the  of- 
ficer before  the  making  of  the  complaints  and 
the  Issuing  of  the  warrants. 

In  the  first  case,  as  numbered  on  the  dock- 
et, the  complaint  and  warrant  ore  as  fol- 
lows: 

"State  of  Maine,  Androscoggin— sa 
"To  the  Acting  Clerk  of  Our  Municipal  Court 
for  the  City  of  Lewiston,  In  the  County 
of  Androscoggin: 

"A.  B.  Howard  of  Auburn  in  said  county, 
and  competent  to  be  a  witness  in  civil  suits, 
on  the  twenty-fourth  day  of  August  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  six  in  behalf  of  said  state,  on  oath,  com- 
plains that  he  believes  that  on  the  twenty- 
fourth  day  of  August  In  said  year,  at  said 
Lewiston,  in  said  county,  Intoxicating  liq- 
uors were  unlawfully  kept  and  deposited  by 
some  person  to  your  complainant  unknown, 
at  the  freight  depot  of  the  Tarbox  Express 
Company  situated  on  the  east  side  of  Park 
street,  in  said  Lewiston,  said  person  to  your 
complainant  unknown,  not  being  then  and 
there  authorized  by  law  to  sell  liquors  with- 
in said  city  of  Lewiston,  and  that  said  liq- 
uors then  and  there  were  Intended  for  sale  by 
some  person  to  your  complainant  unknown, 
in  this  state  in  violation  of  law,  against  the 
peace  of  said  state,  and  contrary  to  the  forms 
of  the  statute  in  such  cases  made  and  pro- 
vided. 

"And  the  said  A.  B.  Howard  on  oath  further 
complains  that  he,  the  said  A.  B.  Howard,  on 
the  twenty-fourth  day  of  August  A.  D.  1906, 
being  then  and  there  an  officer,  to  wit,  a  dep- 
uty enforcement  commissioner  for  said  state, 
duly  qualified  and  authorized  by  law  to  seize 
intoxicating  liquors  kept  and  deposited  for 
unlawful  sale,  and  the  vessels  containing 
them,  by  virtue  of  a  warrant  therefor,  Is- 
sued in  conformity  with  the  provisions  of 
law,  did  find  upon  the  above-described  prem- 
ises twelve  bottles  each  containing  one  quart 
of  whiskey  marked  'M.  Supowltz,  274  Main 
St,  Lewiston,  Me.'  Intoxicating  liquors  as 
aforesaid,  and  vessels  containing  the  same 
then  and  there  kept  deposited  and  intended 
for  unlawful  sale  as  aforesaid,  within  this 
state,  by  some  person  to  your  complainant  un- 
known, and  did  then  and  there  by  virtue  of 
his  authority  as  a  deputy  enforcement  com- 
missioner for  said  state,  as  aforesaid,  seize 
the  above-described  Intoxicating  liquors  and 
the  vessels  containing  the  same,  to  be  kept 
in  some  safe  place  for  a  reasonable  time,  and 
hath  since  kept  and  does  still  keep,  the  said 
intoxicating  liquors  and  vessels,  to  procure  a 
warrant  to  seize  the  same. 

"He  therefore  prays  that  due  process  be 
Issued  to  seize  said  intoxicating  liquors  and 
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vessels,  and  them  safely  keep  until  final  ac- 
tion and  decision  be  bad  thereon. 

"A.  B.  Howard. 
"Androscoggin— as. 

"On  the  twenty-fourth  day  of  August  afore- 
said, the  said  A  B.  Howard  made  oath  that 
the  above  complaint  signed  by  him  is  true. 
"Before  me  A.  K.  P.  Knowlton, 

Acting  Clerk." 

"State  of  Maine,  Androscoggin— ss. 

"To  the  Sheriff  of  Our  Said  County  of  An- 
droscoggin, or  Either  of  His  Deputies,  or 
the  Constables  of  Either  of  the  Towns  or 
Cities  within  Said  County,  or  to  Any  or 
Either  of  Them,  or  to  Any  Deputy  En- 
forcement Commissioner  for  Said  State- 
Greeting: 

"In  the  name  of  the  state  of  Maine,  you 
are  commanded  to  seize  the  Intoxicating  liq- 
uors and  vessels  in  which  they  are  contained, 
named  in  the  foregoing  complaint,  of  said  A. 
B.  Howard  and  now  in  his  custody,  as  set 
forth  In  said  complaint,  which  is  expressly 
referred  to  as  a  part  of  this  warrant,  and 
safely  keep  the  same  until  final  action  and 
decision  be  had  thereon. 

"Witness,  Adelbert  D.  Cornish,  esquire, 
judge  of  our  said  court,  at  Lewlston  afore- 
said, this  twenty-fourth  day  of  August  In 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  six. 

"A.  K.  P.  Knowlton,  Acting  Clerk." 

The  complaints  and  warrants  in  the  other 
two  cases  were  of  the  same  general  tenor 
with  the  necessary  changes  in  names  and 
dates,  etc. 

In  each  case  the  liquors  were  properly  li- 
belled, as  provided  by  Rev.  St  c.  29,  $  50, 
and  on  the  return  days  of  the  libels  the  said 
Tarbox  Express  Company  appeared  before 
the  Lewlston  municipal  court  and  claimed 
the  liquors.  In  each  case  its  claim  was  de- 
nied, and  the  liquors  In  each  case  were  ad- 
judged forfeited,  as  provided  by  Rev.  St 
c.  29,  |  61.  The  claimant  in  each  case  then 
appealed  to  the  Supreme  Judicial  Court  as 
provided  by  said  section  51. 

After  the  hearing  in  the  Supreme  Judicial 
Court,  the  presiding  justice  ruled  in  each  case 
as  a  matter  of  law  that  the  liquors  should 
be  forfeited.  To  these  rulings  the  claimant 
took  exceptions. 

The  case  fully  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and 
WHITEHOUSE,  SAVAGE,  POWERS,  and 
SPEAR,   JJ. 

Ralph  W.  Crockett,  County  Atty.,  for  the 
State.    McGUUcuddy  &  Morey,  for  claimant 

SAVAGE,  J.  These  are  three  cases  of 
claims  by  a  common  carrier  for  Intoxicating 
liquors  seized  and  taken  from  its  possession, 
while  alleged  still  to  be  in  transit  and  within 
the  protection  of  the  interstate  commerce  pro- 


visions of  the  Constitution  of  the  United 
States.  The  liquors  seized  were  properly  li- 
belled. The  claimant  appeared  before  the  mu- 
nicipal court  Its  claims  were  denied,  the 
liquors  in  each  case  adjudged  forfeited,  and 
the  claimant  appealed  to  the  Supreme  Judi- 
cial Court.  After  a  hearing  In  that  court 
the  presiding  justice  ruled  in  each  case  as  a 
matter  of  law  that  the  liquors  should  be  for- 
feited, and  the  claimant  alleged  exceptions 
which  were  regularly  allowed. 

At  the  outset  the  attorney  for  the  state 
claims  that  the  exceptions  were  not  allowable, 
should  not  have  been  allowed,  and  should 
now  be  dismissed,  because,  as  he  says,  the 
cases  were  heard  by  the  presiding  justice 
without  the  intervention  of  a  jury,  and  that 
the  right  of  exceptions  was  not  expressly 
reserved.  It  Is  true  that  in  such  cases  ex- 
ceptions are  not  properly  allowable,  and. 
If  allowed,  should  be  dismissed  when  the  fact 
properly  appears.  Reed  v.  Reed,  70  Me.  504 ; 
Frank  v.  Mallett,  92  Me.  77,  42  Atl.  238.  The 
trouble  In  this  case,  however,  is  that  the  fact 
is  not  shown  to  be  as  claimed  by  the  state's 
attorney.  We  cannot  travel  out  of  the  bill 
of  exceptions,  and  this  bill  is  silent  upon  the 
matter.  The  attorney  argues  that  it  must 
appear  afllrmatlvely  from  the  bill  that  the 
right  of  exceptions  was  expressly  reserved 
before  the  hearing.  We  do  not  think  so.  We 
hold  that,  In  the  absence  of  anything  in  the 
bill  to  show  the  contrary,  the  certificate  of 
the  presiding  justice  that  the  exceptions  are 
"allowed"  Is  conclusive  as  to  their  being  right- 
fully allowed  in  this  respect  Dunn  v.  Au- 
burn Electric  Motor  Company,  92  Me.  165,  42 
Atl.  389.  These  bills  of  exceptions,  there- 
fore, are  properly  open  to  consideration. 

The  presiding  Justice  made  no  specific  find- 
ings of  fact  but  his  ruling  as-  a  matter  of 
law  necessarily  involved  certain  findings  of 
fact  which  must  be  deemed,  upon  excep- 
tions, to  be  true.  He  must  have  found  that 
the  liquors  seized  were  Intoxicating,  and 
that  they  were  intended  for  sale  in  violation 
of  law  in  this  state.  But  the  undisputed  tes- 
timony, which  is  made  a  part  of  the  bill  of 
exceptions,  shows  certain  other  facts,  which, 
in  considering  the  exceptions,  we  must  deem 
were  true,  and  that  they  were  so  found  by 
the  justice,  because  his  ruling  was  essential- 
ly based  upon  their  truth. 

In  the  first  place  It  appears  that  the  claim- 
ant is  a  common  carrier  of  merchandise,  and 
that  each  of  the  packages  seized  was  trans- 
ported by  the  claimant  by  continuous  ship- 
ment from  Boston,  Mass.,  to  Lewlston,  in 
this  state. 

1.  In  the  first  case,  as  numbered  on  the 
docket  the  package  was  a  C.  O.  D.  ship- 
ment marked  "M.  Supovltz,  No.  274  Main 
Street,  Lewlston,  Maine."  Max  Supervltz  tes- 
tified that  he  lived  at  274  Maine  street  Lew- 
lston, and  was  the  only  one  of  the  name  liv- 
ing there;  that  he  had  not  ordered  the  llq- 
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uors,  and  did  not  know  to  whom  they  belong- 
ed. The  liquors  were  brought  by  the  claimant 
over  the  Maine  Central  Railroad  line  to  Lew- 
Iston,  and  were  taken  by  It  from  the  railroad 
freight  shed  to  Its  office  on  Park  street,  where 
they  were  shortly  after  seized  by  the  officer. 

2.  In  the  next  case  the  liquors  were  marked 
"H.  B.  Perkins,  Lewlston,  Maine."  From  the 
evidence  we  think  it  may  be  assumed  that  the 
name  was  fictitious.  The  evidence  shows  that 
the  package  was  never  In  the  claimant's  of- 
fice, but  was  seized  and  taken  from  the  claim- 
ant's delivery  wagon,  apparently  either  while 
going  out  to  make  delivery  or  returning  from 
an  unsuccessful  attempt  to  make  delivery. 
And  as  we  shall  see  later  It  is  immaterial 
which.  Whether  the  driver  knew  who  was 
the  real  consignee  does  not  appear,  but 
that  we  think  Is  also  immaterial  In  this  case. 

3.  The  third  case  Is  that  of  a  C.  O.  D. 
shipment  The  package  was  maTked  "J.  P. 
Sutton,  Auburn,  Maine,"  and  was  seized  from 
the  claimant's  wagon  while  being  taken  to 
its  office.  The  evidence  strongly  tends  to 
show  that  Mr.  Sutton  did  not  order  the  liq- 
uors, but  that  they  were  ordered  by  another 
person  In  his  name,  without  his  knowledge. 

It  Is  well  settled  that  intoxicating  liquors 
are  articles  of  commerce,  and,  as  such,  while 
being  transported  from  state  to  state,  are 
within  the  protection  of  that  clause  In  the 
Constitution  of  the  United  States  which  gives 
to  Congress  the  power  "to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes," 
and  thus  are  subject  to  the  exclusive  juris- 
diction of  Congress.  Bowman  v.  Chicago  & 
Northwestern  Ry.  Co.,  125  U.  S.  465, 8  Sup.  Ct 
689,  1062,  31  L.  Ed.  700 ;  Lelsy  v.  Hardin,  135 
U.  S.  100, 10  Sup.  Ct  681,  34  L.  Ed.  128;  State 
v.  Burns,  82  Me.  558,  19  Atl.  913;  State  v. 
Intoxicating  Liquors,  83  Me.  158,  21  Atl.  840. 
And,  although  a  state  may  constitutionally 
prohibit  the  sale  of  intoxicating  liquor  within 
its  borders  (Mugler  v.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct.  273,  31  L.  Ed.  205),  such  prohibi- 
tion could  not,  prior  to  the  Wilson  act,  so 
called,  hereafter  referred  to,  constitutionally 
extend  to  a  sale  of  them  by  the  importer 
while  In  the  original  package.  Lelsy  v. 
Hardin,  135  U.  S.  100,  10  Sup.  Ct  681,  34  L. 
Ed.  128;  State  v.  Burns,  82  Me.  558,  19  Atl. 
913;  State  v.  Intoxicating  Liquors,  83  Me. 
158,  21  Atl.  840. 

At  this  stage  of  the  decisions  the  act  of 
Congress  of  August  8,  1890,  c.  728,  26  Stat 
313  [U.  8.  Comp.  St.  1901,  p.  3177],  called  the 
"Wilson  Act"  was  passed,  which  provided 
that  all  Intoxicating  liquors  "transported  Into 
any  state  or  territory  or  remaining  therein 
for  use,  consumption,  sale,  or  storage  therein, 
shall,  upon  arrival  in  such  state  or  territory, 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory,  enacted  In  the 
exercise  of  its  police  powers,  to  the  same  ex- 
tent and  In  the  same  manner  as  though  such 
liquids  or  liquors  had  been  produced  in  such 


state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  Introduced 
therein  In  original  packages  or  otherwise." 

Since  the  enactment  of  the  Wilson  act  the 
question  as  to  what  its  effect  was,  and  at 
what  point  of  time  there  is  an  "arrival"  of 
Intoxicating  liquors  in  a  state,  within  the 
meaning  of  that  act,  so  as  to  subject  them  to 
the  police  powers  of  a  state,  have  several 
times  been  considered  by  the  federal  Supreme 
Court  as  well  as  by  this  court  In  Re  Rah- 
rer,  140  U.  S.  545,  11  Sup.  Ct  865,  35  L.  Ed. 
572,  the  Wilson  act  was  held  to  be  constitu- 
tional, and  It  was  held  that  after  its  passage 
intoxicating  liquors  Introduced  Into  a  state 
from  another  state,  whether  In  the  original 
package  or  otherwise,  were  subject  to  the 
police  powers  of  the  state.  In  Rhodes  v. 
Iowa,  170  U.  S.  412,  18  Sup.  Ct  664,  42  L. 
Ed.  1088  (1897),  an  interstate  shipment  of 
intoxicating  liquors  had  reached  the  point  of 
destination  and  had  been  unloaded  from  the 
railroad  car  to  the  platform.  A  station  agent 
of  the  railroad  company  removed  the  liquors 
from  the  platform  to  the  freight  warehouse 
of  the  railroad  company,  a  few  feet  away. 
For  this  act  he  was  prosecuted  under  the 
Iowa  statute,  which  made  it  unlawful  for  any 
person  In  the  employ  of  a  common  carrier,  or 
for  any  other  person,  to  "transport  or  con- 
vey between  points,  or  from  one  place  to 
another  within  this  state  for  any  other  per- 
son or  persons  or  corporation,  any  intoxi- 
cating liquors,"  without  first  having  the 
certificate  which  the  statute  provided  for. 
The  federal  Supreme  Court  held,  on  writ  of 
error,  that  the  removal  of  such  liquors  from 
the  platform  to  the  freight  warehouse  was  a 
part  of  the  Interstate  commerce  transporta- 
tion, and  overruled  the  contention  of  the 
state  of  Iowa  that  the  liquors  became  sub- 
ject to  Its  police  powers  by  virtue  of  the  Wil- 
son act  as  soon  as  they  came  within  Its  geo- 
graphical limits.  In  the  opinion  the  court 
said  passim:  "The  sole  question  presented 
for  consideration  Is  whether  the  statute  of 
the  state  of  Iowa  can  be  held  to  apply  to  the 
box  In  question  whilst  it  was  In  transit  from 
Its  point  of  shipment,  Dallas,  111.,  to  its  de- 
livery to  the  consignee  at  the  point  to  which 
It  was  consigned.  *  •  •  Did  the  act  of 
Congress  referred  to  (the  Wilson  act)  operate 
to  attach  the  legislation  of  the  state  of  Iowa 
to  the  goods  In  question  the  moment  they 
reached  the  state  line,  and  before  the  com- 
pletion of  the  act  of  transportation,  by  arriv- 
ing at  the  point  of  consignment  and  the  de- 
livery there  to  the  consignee,  is,  then,  the 
pivotal  question.  *  *  •  We  think  that 
interpreting  the  statute  by  the  light  of  all 
its  provisions,  It  was  not  Intended  to  and 
did  not  cause  the  power  of  the  state  fo  at- 
tach to  an  interstate  commerce  shipment 
whilst  the  merchandise  was  in  transit  under 
such  shipment,  and  until  its  arrival  at  the 
point  of  destination  and  delivery  there  to 
the  consignee." 
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In  State  v.  Intoxicating  Liquors,  95  Me.  140, 
49  Atl.  670  (1901),  this  court  was  called  upon 
to  interpret  the  Wilson  act  In  that  case 
there  was  an  Interstate  shipment  of  Intoxi- 
cating liquors  over  connecting  railroads,  con- 
signed to  the  shippers.  They  arrived  at  the 
point  of  destination  on  the  morning  of  one 
day,  were  transferred  to  the  railroad  com- 
pany's frelghthouse,  where  they  were  seized 
by  the  officers  on  the  afternoon  of  the  next 
day.  There  had  been  no  delivery  of  the 
liquors  and  no  notice  given  to  any  one  of 
their  arrival.  The  railroad  company  filed  a 
claim  for  the  liquors,  on  the  ground  that  they 
were  within  the  protection  of  the  interstate 
commerce  provision  of  the  federal  Constitu- 
tion, when  seized,  and  that  It  was  entitled  to 
their  possession  until  delivery.  The  claim- 
ant relied  upon  Rhodes  v.  Iowa,  supra,  as 
settling  the  question  involved  favorably  to 
its  contention. 

But  this  court  after  examination  of  the 
facts  reported  in  the  Rhodes  Case,  and  of  the 
general  line  of  reasoning  adopted  in  the 
opinion  of  the  federal  Supreme  Court,  were 
of  opinion  that  the  question  whether  the 
liquors  were  so  protected  until  delivery  at 
the  point  of  destination  to  the  consignee  was 
not  necessarily  involved  In  the  federal  court's 
decision.  We  said:  "If  the  act  of  moving 
the  package  from  the  platform  to  the  freight- 
house  was  a  part  of  the  Interstate  commerce 
transportation,  as  the  court  held  It  was,  and 
the  transportation  was  not  consummated  un- 
til the  package  had  been  moved  to  and  de- 
posited within  the  frelghthouse,  so  that  the 
liquors  had  not  arrived  within  the  state  un- 
til that  act  had  been  performed,  then  the 
Iowa  statute  could  not  apply  to  any  part 
of  such  transportation,  and  it  was  unneces- 
sary to  a  decision  of  the  point  involved  to 
bold,  that  such  transportation  was  not  com- 
pleted until  delivery  to  the  consignee."  And 
we  held  in  the  case  then  before  us  that, 
when  the  actual  transportation  had  been  en- 
tirely completed,  and  when  the  liquors  had 
not  only  arrived  at  the  place  of  their  destina- 
tion, but  had  been  moved  by  the  carrier  from 
the  car  to  its  frelghthouse,  there  to  await  the 
order  of  the  shipper,  they  had  arrived  in  the 
state  within  the  meaning  of  the  Wilson  act, 
so  as  to  be  subject  to  our  laws. 

And  we  took  occasion  in  that  case  to  say: 
"We  fully  recognize  that  the  question  whether 
a  state  statute  is  in  contravention  of  any 
provision  of  the  federal  Constitution  is  for 
the  final  determination  of  the  federal  Su- 
preme Court,  and  that  its  decision,  when  the 
question  Is  presented,  is  conclusive.  But  we 
do  not  consider  It  obligatory  upon  this  court 
to  hold,  against  our  own  judgment,  that  a 
statute  of  our  state  Is  In  violation  of  that 
Constitution  until  it  has  been  so  decided,  even 
if  it  may  be  possible,  judging  from  certain 
remarks  in  that  court's  opinion,  that  our 
judgment  may  be  overruled  by  that  tribunal." 

But  since  the  cases  at  bar  were  heard  at 


nisi  prius  the  federal  Supreme  Court  has  an- 
nounced an  authoritative  decision  upon  the 
precise  point  Involved.  In  the  «ase  of- Hey- 
man  v.  Southern  Railway  Co.,  203  tJ.  6.  270, 
27  Sup.  Ct.  104,  51  L.  Ed.  178,  announced 
December  3,  1908,  intoxicating  liquors  were 
shipped  over  the  defendant's  railroad  from 
Augusta,  Ga.,  to  Charleston,  S.  C,  where 
they  were  unloaded  by  the  railroad  company 
from  the  car  Into  its  warehouse,  ready  for 
delivery.  Shortly  after  the  liquors  were  so 
placed  they  were  seized  and  taken  from  Its 
possession  by  constables  asserting  their  right 
to  do  so  under  the  authority  of  what  Is 
known  as  the  "Dispensary  Law"  of  South 
Carolina.  The  state  court  held  as  we  held 
in  95  Me.  140,  49  Atl.  670,  supra,  that  the  In- 
terstate transportation  of  the  goods  ended 
when  they  were  placed  in  the  warehouse,  and 
then  the  goods  ceased  to  be  under  the  shelter 
of  the  Interstate  commerce  clause  of  the  Con- 
stitution. The  decision  was  based  upon  the 
conclusion  that  goods  warehoused  under  the 
circumstances  stated  must  be  considered  as 
having  arrived  within  the  meaning  of  the 
Wilson  act  The  Georgia  court  also  stated 
that  they  deemed  that  the  expressions  to  the 
contrary  effect  in  Rhodes  v.  Iowa  "were 
not  binding,  as  they  were  merely  obiter." 
But  the  federal  Supreme  Court  reversed  the 
judgment  of  the  state  court,  and  held,  for 
reasons  stated,  that  the  Rhodes  Case  "neces- 
sarily Involved  deciding  the  meaning  of  the 
word  'arrival'  In  the  Wilson  act  and  that 
this  required  an  ascertainment  of  when  goods 
shipped  from  one  state  to  another,  generally 
speaking,  ceased  to  be  controlled  by  the  in- 
terstate commerce  clause  of  the  Constitution." 
And  the  conclusions  reached  and  stated  by 
the  federal  Supreme  Court  in  Heyman  r. 
Southern  Railway  Co.,  supra,  may  be  sum- 
marized as  follows: 

(1)  The  elementary  and  long-settled  doc- 
trine Is  reiterated  that  prior  to  the  Wil- 
son act  in  case  of  Interstate  shipments,  "de- 
livery and  sale  in  the  original  package  was 
necessary  to  terminate  Interstate  commerce, 
so  far  as  the  police  regulations  of  the  states 
were   concerned." 

(2)  That  the  Wilson  act  manifested  no  at- 
tempt on  the  part  of  Congress  to  delegate 
to  the  states  the  right  to  forbid  the  trans- 
portation of  merchandise  from  one  state  to 
another,  "since  It  merely  provided,  In  the 
case  of  intoxicating  liquors,  that  such  mer- 
chandise, when  transported  from  one  state 
to  another,  should  lose  its  character  as  Inter- 
state commerce  upon  completion  of  delivery 
under  the  contract  of  interstate  shipment 
and  before  sale  In  the  original  package." 

(3)  That  the  state  statute  must  permit 
the  delivery  of  the  liquors  to  the  party  to 
whom  they  were  consigned  within  the  state, 
but  that  after  such  delivery,  the  state  has 
the  power  to  prevent  the  sale  of  the  liquors, 
even  in  the  original  package. 

(4)  That  the  question  whether  the  liability 
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of  the  carrier,  as  such,  baa  ceased,  under,  the 
state  laws,  and  has  become  that  of  a  ware- 
houseman, Is  immaterial.  Heyman  v.  South- 
ern Railway  Co.,  supra;  In  re  Eahrer,  140 
U.  8.  645,  11  Sup.  Ct  865,  35  L.  Ed.  572; 
Vance  v.  W.  A.  Vandercook  Co.  No.  1,  170 
O.  S.  438,  18  Sup.  Ct  645,  42  L.  Ed.  1111; 
American  Express  Company  v.  Iowa,  196 
U.  S.  133,  25  Sup.  Ct  182,  49  I*  Ed.  417; 
Foppiano  t.  Speed,  190  U.  S.  001,  26  Sup.  Ct. 
138,  50  L.  Ed.  288. 

(5)  But  In  stating  these  principles,  the 
court  in  the  Heyman  Case  reserved  Its  opin- 
ion upon  one  point  In  the  following  words: 
"Of  course,  we  are  not  called  upon  In 
this  case,  and  do  not  decide,  if  goods  of 
the  character  referred  to  in  the  Wilson  act, 
moving  in  Interstate  commerce,  arrive  at 
the  point  of  destination,  and,  after  notice 
and  full  opportunity  to  receive  them,  are 
designedly  left  In  the  hands  of  the  carrier 
for  an  unreasonable  time,  that  such  conduct 
on  the  part  of  the  consignee  might  not 
justify,  if  affirmatively  alleged  and  proven, 
the  holding  that  goods  so  dealt  with  have 
come  under  the  operation  of  the  Wilson  act 
because  constructively  delivered.  We  say 
we  are  not  called  upon  to  consider  this  ques- 
tion, for  the  reason  that  no  facts  are  shown 
by  the  record  Justifying  passing  on  such  a 
proposition."  But  the  point  thus  suggested 
by  the  federal  court  if  tenable,  is  unim- 
portant in  the  cases  at  bar,  since  the  facts 
in  these  cases  do  not  bring  them  within  such 
a  rule. 

This  decision  of  the  federal  Supreme 
Court,  upon  this  question  of  the  interpreta- 
tion and  application  of  the  interstate  com- 
merce clause  of  the  federal  Constitution, 
and  of  the  act  of  Congress,  called  the  "Wil- 
son Act"  Is  conclusive  and  binding  upon 
this  court  State  v.  Burns,  82  Me.  558,  19 
Atl.  913;  State  v.  Intoxicating  Liquors,  95 
Me.  140,  49  Atl.  670.  Under  the  authority 
of  this  decision  we  are  bound  to  say  that, 
though  Interstate  transportation  may  end  be- 
fore delivery,  Interstate  commerce  does  not 
end  before  delivery  to  the  consignee,  either 
actual,  or  at  least  constructive,  within  the 
principle  left  undecided  by  the  federal  court 
And  we  cannot  see  that  It  makes  any  dif- 
ference in  principle  whether  the  consignee 
was  known  to  the  carrier  or  not  or  even  If 
the  name  of  the  consignee  was  fictitious. 

There  was  no  delivery  of  liquors  either 
actual  or  constructive  to  consignee  in  any 
of  the  cases  at  bar.  Hence  these  liquors  had 
not  become  liable  to  seizure  and  forfeiture 
under  our  statute. 

It  may  be  that  in  part,  If  not  all  of  these 
cases,  it  would  have  been  our  duty  to  rule 
favorably  to  this  claimant  on  the  ground 
that  at  time  of  seizure  actual  transit  was  not 
ended.  State  v.  Intoxicating  Liquors,  101 
Ma  430,  64  Atl.  812;  State  v.  Intoxicating 
Liquors,  102  Me.  — ,  66  Atl.  393  (Grand 
Trunk  Case).    But  we  have  thought  it  ex- 


pedient In  view  of  the  decision  in  the  Hey- 
man Case,  to  place  our.  decision  upon  the 
ground  which  must  hereafter  control  in  all 
similar    cases.  ,•■  ■ 

Exceptions  in  each,  case  sustained. 


(M2  He.  45C) 
Appeal  of  LE  PBOHON. 
In  re  GREENE'S  ESTATE 
(Supreme  Court  of  Maine.    May  1,  1907.) 

1.  Witnesses— Privileged    Communications 
—Who  mat  Claim  Privilege. 

It  Is  a; universal  rule  that  the  question  »f 
privilege,  with,  respect  to  communications  offer- 
ed in  evidence,  can  be  invoked  only  by  the  au- 
thor of  the  communication. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  780.] 

2.  Same  —  Waives  —  Personal   Representa- 
tive oy  Decedent. 

But  in  the  case  of  persons  deceased  the 
general  rule  is  that  the  right  of  waiver,  when 
the  character  and  reputation  of  the  deceased 
is  not  involved,  is  lodged  in  the  personal  rep- 
resentative, that  is,  the  executor  or  adminis- 
trator or  the  heirs  of  the  deceased. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  50,  Witnesses,  8  781.] 

3.  Same. 

In  the  case  at  bar,  testimony,  material  to 
the  issue,  with  reference  to  a  certain  interview 
which  the  deceased  had  with  an  attorney  at 
law  and  which  did  not  involve  the  character  or 
reputation  of  the  deceased,  was  offered  in  evi- 
dence by  the  defendant  an  heir  at  law.  The 
plaintiff,  beneficiary  under  the  alleged  will  of 
the  deceased,  objected  to  this  testimony  on  the 
ground  that  the  interview  was  in  the  nature  of 
a  privileged  communication  of  the  deceased  to 
the  attorney,  and  the  testimony  was  excluded. 
Heid,  assuming  that  the  interview  between  the 
deceased  and  the  attorney  were  the  deceased 
living,  falls  within  the  rule  of  privileged  com- 
munications, yet  the  defendant  as  heir  at  law 
had  a  right  to  waive  the  question  of  privilege, 
and  did  waive  the  same,  and  that  the  testimony 
should  have  been  admitted. 
(Official.) 

Appeal  from  Supreme  Judicial  Court,  York 
County. 

Application  for  the  probate  of  the  will  of 
Ellen  M.  Greene,  deceased.  From  a  decree 
denying  the  probate,  proponent  appeals.  Ver- 
dict for  proponent,  and  contestant  excepts. 
Exceptions  sustained. 

Appeal  from  a  decree  of  the  Judge  of  pro- 
bate, York  county,  refusing  to  allow  an  in- 
strument as  the  last  will  and  testament  of 
Ellen  M.  Greene,  late  of  Saco,  deceased. 

Ellen  M.  Greene  died  In  December,  1904, 
and  she  left  as  her  next  of  kin  and  heirs  at 
law  one  brother,  Charles  Frederick  Greene, 
and  several  nephews  and  nieces,  one  of  whom 
is  the  appellant  and  plaintiff.  On  the  first 
Tuesday  of  September,  1905,  administration 
upon  the  estate  of  the  said  Ellen  M.  Greene 
was  granted  to  one  Melville  H.  Kelley. 
Shortly  after  the  death  of  the  said  Ellen  M. 
Greene  a  mutilated  Instrument  was  found 
purporting  to  be  the  last  will  and  testament 
of  the  said  Ellen  M.  Greene,  but  the  signature 
of  the  said  Ellen  M.  Greene  thereto  had  been 
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cut  out  This  Instrument  was  afterwards  of- 
fered for  probate,  but  after  bearing  the  judge 
of  probate  dismissed  the  petition  for  the  pro- 
bate of  the  alleged  will,  and  thereupon  the 
plaintiff,  Elizabeth  M.  Le  Prohon,  who  Is  the 
beneficiary  named  In  the  alleged  will,  took  an 
appeal  from  this  decree  to  the  Supreme  Judi- 
cial Court  sitting  as  the  supreme  judicial 
court  of  probate,  September  term,  1905,  York 
county. 

The  case  was  continued  to  the  January 
term,  1906,  of  said  Supreme  Judicial  Court 
During  the  continuance  Charles  Frederick 
Greene,  the  aforesaid  brother  of  the  said 
deceased,  Ellen  M.  Greene,  died.  No  admin- 
istrator of  the  estate  of  the  said  Charles 
Frederick  Greene  having  been  appointed,  his 
widow,  Mary  C.  Greene,  appeared  as  an  heir 
at  law  to  contest  the  aforesaid  appeal. 

Tried  at  the  said  January  term  of  said  Su- 
preme Judicial  Court  sitting  as  the  supreme 
court  of  probate.  The  verdict  sustained  the 
instrument  as  tbe  last  will  and  testament  of 
said  deceased,  Ellen  M.  Greene,  and  as  nei- 
ther revoked  nor  canceled  at  tbe  time  of  he- 
death. 

The  defendant,  Mary  C.  Greene,  then  filed 
a  general  motion  for  a  new  trial,  also  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  Also  during  the  trial 
the  defendant  offered  the  testimony  of  James 
O.  Bradbury,  an  attorney  at  law,  with  refer- 
ence to  an  Interview  which  he  once  had  with 
the  deceased,  Ellen  M.  Greene,  In  relation  to 
"the  best  way  to  revoke  a  will."  This  testi- 
mony was  excluded,  and  the  defendant  took 
exceptions.  Also  the  defendant  requested 
the  following  Instructions:  "It  must  be  prov- 
ed by  Indisputable  evidence  that  the  canceled 
paper  once  existed  as  a  finished  will,  and  It 
must  also  be  shown  by  evidence  equally  In- 
disputable that  Miss  Greene  adhered  to  it 
throughout  In  mind  and  intention,  notwith- 
standing its  cancellation.  In  the  absence  of 
either  of  these  indisputable  requisites,  the 
presumption  is  that  the  paper  is  not  her 
will."  These  instructions  were  refused,  and 
the  defendant  excepted. 

The  two  motions  and  the  last  exception 
were  not  considered  by  the  law  court 

The  case  appears  in  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSE,  SAVAGE,  STROUT,  and 
SPEAR,  JJ. 

George  W.  Heselton  and  Cleaves,  Water- 
house  &  Emery,  for  plaintiff.  George  F.  & 
Leroy  Haley,  for  defendant 

SPEAR,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  judge  of  probate  refusing  to  allow 
an  Instrument  as  the  last  will  and  testament 
of  Ellen  M.  Greene,  deceased.  Ellen  M. 
Greene,  an  aged  and  unmarried  woman  of 
Saco,  met  her  death  by  an  accident  in  her 
own  home  the  night  before  Christmas,  A.  D. 
1904.  Her  only  relative  in  Saco  at  the  time 
was  Charles  Frederick  Greene,  a  brother,  who 


lived  on  North  street  She  left  as  her  next 
of  kin  and  heirs  at  law  one  brother,  Charles 
Frederick  Greene;  and  a  large  number  of 
nephews  and  nieces,  one  of  whom  is  Eliza- 
beth M.  Le  Prohon,  the  original  appellant  in 
this  case. 

Administration  upon  her  estate  was  grant- 
ed to  Melville  H.  Keliey,  on  the  first  Tuesday 
of  September,  A.  D.  1906.  A  week  or  more 
after  her  decease  a  mutilated  Instrument 
purporting  to  be  her  last  will  and  testament 
was  found.  This  instrument  afterwards  of- 
fered for  probate  was  mutilated  by  having 
tbe  signature  of  the  testatrix  cut  out,  and  the 
contention  of  the  proponent  was  that  this 
mutilation  was  done  after  the  death  of  the 
testatrix,  while  the  contestants  claim  It  was 
done  before.  Upon  hearing  the  Judge  of 
probate  dismissed  the  petition  for  probating 
the  will,  and  Elizabeth  M.  Le  Prohon,  the 
beneficiary  therein  named,  claimed  and  en- 
tered an  appeal  at  the  September  term  of  the 
Supreme  Judicial  Court  for  York  county. 
The  case  was  continued  to  the  January  term, 
and  during  the  continuance  Charles  Frederick 
Greene  died.  No  administrator  of  his  es- 
tate having  been  appointed,  his  widow,  Mary 
C.  Greene,  appeared  as  an  heir  at  law  to  con- 
test the  appeal.  The  court  submitted  to  the 
jury  the  following  questions  of  fact: 

"(1)  Was  the  instrument  offered  by  the 
proponent  as  the  last  will  and  testament  of 
Ellen  M.  Greene  properly  executed  by  her  as 
and  for  her  last  will  and  testament  at  the 
time  of  its  date? 

"Answer.    Yes. 

"(2)  Did  such  Instrument  at  the  time  of 
her  death,  exist  as  the  last  will  and  testament 
of  the  said  Ellen  M.  Greene,  unrevoked  by 
her? 

"Answer.     Yes. 

"(3)  Was  the  cutting  of  the  signature  from 
the  paper  offered  as  tbe  will  of  Ellen  M. 
Greene  done  by  her,  or  by  any  person  by  her 
direction  in  her  presence? 

"Answer.    No. 

"(4)  Was  the  cutting  of  the  signature  done 
by  Ellen  M.  Greene,  or  by  any  person  by  her 
direction  in  her  presence,  with  the  Intention 
of  revoking  her  will? 

"Answer.    No." 

From  these  questions  it  Is  evident  that  the 
Issues  of  fact  presented  to  the  jury  was 
whether  the  mutilation  of  the  will  was  the 
act  of  the  testatrix  herself,  or  agent,  or  was 
done  by  some  other  person  subsequent  to 
her  decease. 

The  case  comes  here  on  exceptions  and 
motion.  The  first  exception  relates  to  tbe 
exclusion  of  the  testimony  of  James  O.  Brad- 
bury, of  Saco,  an  attorney  at  law,  with  ref- 
erence to  an  Interview  which  he  had  with 
the  testatrix,  of  the  following  tenor: 

"In  the  fall  of  1903,  as  I  was  going  down 
by  her  house  from  dinner,  she  was  out  at 
the  gate  and  stopped  me,  and  asked  me  In. 
I  went  in,  and  she  asked  me  some  questions 
about  the  matters  of  the  real  estate,  and  then 
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she  asked  me  what  I  thought  was  the  best 
way  to  revoke  a  will. 

"I  told  her  that  was  a  practical  question; 
that  any  actual  destruction  of  the  will  was 
sufficient.  I  told  her  that  sometimes  people 
burned  such  papers.  She  asked  me  if  cutting 
the  name  from  a  will  was  a  destruction  or 
revocation  of  the  will,  and  I  told  her  if  the 
testator  cut  the  name  knowingly  from  the 
will,  that  that  was  a  destruction  of  the  will, 
and  then  I  added  that,  while  as  a  mat- 
ter of  law  It  was  not  necessary,  still  If  I 
was  going  to  mutilate  a  will  that  I  had 
made  myself  that  In  order  to  make  It  per- 
fectly clear  I  should  take  and  make  a  little 
memorandum  on  some  blank  place  on  the 
will,  giving  the  date,  and  stating  that  on 
such  date  I  destroyed  the  will  by  cutting 
my  name  out  of  It,  and  then  whosesoever 
hands  It  came  Into  would  know.  She  said 
she  wanted  to  ask  the  question,  she  liked 
to  preserve  all  her  papers,  whether  they 
amounted  to  anything  or  not.  This  was  sub- 
stantially what  she  said. 

"Q.  Then,  as  I  understand  it,  the  substance 
of  that  conversation  was  the  cutting  out  of 
the  name,  you  Instructed  her,  would  cancel 
a  will,  and  that  you  yourself,  as  a  matter  of 
caution  would  indorse  on  it  In  writing,  but 
you  did  not  instruct  her  that  It  was  neces- 
sary? 

"Answer.    No,  sir." 

This  testimony,  If  admissible,  was  Important 
and  material.  The  ground  of  its  exclusion 
was  that  the  Interview  was  In  the  nature 
of  a  privileged  communication  of  the  dece- 
dent to  Mr.  Bradbury  as  an  attorney.  We 
think  the  ruling  is  wrong. 

Were  It  conceded,  although  It  is  now  un- 
necessary to  determine  it,  that  the  Interview 
between  the  decedent  and  Mr.  Bradbury 
should  be  held  to  come  within  the  rule  of 
privileged  communications,  were  the  decedent 
living,  it  would  still  be  admissible  under  the 
principles  of  law  covering  the  right  of  waiver 
by  the  personal  representative  or  heir.  The 
question  involved  In  the  present  controversy 
is  the  descent  of  the  decedent's  property. 
The  parties  to  the  controversy  are  the  legatee 
under  the  mutilated  will  on  the  one  side  and 
an  heir  at  law  upon  the  other.  The  heir  at 
law,  waiving  the  question  of  privilege,  offers 
the  testimony  of  Mr.  Bradbury  in  support 
of  her  contention  with  respect  to  the  alleged 
mutilation  of  the  will.  The  legatee  objects 
on  the  ground  only  that  the  communication 
embodied  In  the  Bradbury  testimony  was  of  a 
privileged  character,  therefore  inadmissible 
under  objection.  It  Is  a  universal  rule  that 
the  question  of  privilege,  with  respect  to  the 
communications  offered  in  evidence,  can  be 
invoked  only  by  the  author  of  the  communi- 
cation. It  is  a  personal  privilege.  The  gen- 
eral principle  upon  which  the  right  of  privi- 
leged communication  rests  is  too  well  estab- 
lished to  require  reiteration. 

But  In  the  case  of  persons  deceased  It  is 
held  that  the  right  of  waiver,  when  the  char- 


acter and  reputation  of  the  deceased  Is  not 
Involved,  Is  lodged  in  the  personal  repre- 
sentative, that  Is,  the  executor  or  adminis- 
trator of  the  estate,  or  the  heirs  of  the  de- 
ceased; and  the  ground  upon  which  they  are 
permitted  to  exercise  the  right  of  waiver  is 
based  upon  the  fact  that  they  are  all  Inter- 
ested In  the  protection  of  the  estate,  and  upon 
the  presumption  that  they  would  consent  to 
the  waiver  of  the  privileged  communication 
only  for  the  purpose  of  securing  that  end. 

This  rule  Is  general.  Only  two  or  three 
states  In  the  Union  have  adopted  the  other 
rule  that  a  privileged  communication  cannot 
be  waived  by  the  personal  representative  or 
the  heirs  of  a  deceased  person. 

Wigmore  on  Evidence,  g  2329,  deduces  from 
the  decided  cases  this  rule:  "That  an  ex- 
ecutor or  administrator  may  exercise  author- 
ity over  all  the  Interests  of  the  estate  left 
by  the  client,  and  yet  may  not  Incidentally 
have  the  right,  In  the  interest  of  that  estate, 
to  waive  the  privilege  of  concealing  confi- 
dential communications  affecting  It,  would 
seem  too  Inconsistent  to  be  maintained  un- 
der any  system  of  law.  It  has,  Indeed,  seldom 
been  maintained  for  the  present  privilege; 
but  the  denial  of  this  waiver  In  another  field, 
by  some  courts,  demands  here  the  more  em- 
phatic repudiation  of  such  a  fallacy." 

In  support  of  the  rule  he  cites  the  follow- 
ing authorities:  Turner,  V.  C,  in  Russell  v. 
Jackson,  9  Hare,  387,  392:  "In  the  cases  of 
testamentary  dispositions  the  very  foundation 
upon  which  the  rule  proceeds  seems  to  be 
wanting;  and,  in  the  absence  therefore  of 
any  Illegal  purpose  obtained  by  the  testator, 
there  does  not  appear  to  be  any  grounds  for 
applying  It" 

Collins,  J.,  in  Layman's  Will,  40  Minn.  372, 
42  N.  W.  287:  "There  Is  an  abundance  of 
authority  for  saying  that,  upon  the  decease  of 
the  only  person  who  could,  in  bis  lifetime, 
exercise  the  privilege  of  waiver,  the  rule 
should  not  be  so  perverted  by  a  strict  adher- 
ence to  it  as  to  render  it  inconsistent  with  its 
objects,  and  thus  bring  it  Into  direct  conflict 
with  the  reason  upon  which  it  is  founded. 
The  object  of  the  rule,  so  far  as  It  relates  to 
this  class  of  communications,  being  the  pro- 
tection of  the  estate,  there  remains  no  rea- 
son for  continuing  It  when  the  very  founda- 
tion upon  which  it  proceeds  Is  wanting." 

Brooks  v.  Holden,  175  Mass.  137,  55  N.  E. 
802 :  "To  allow  the  executor  or  administrator 
of  the  deceased  client  to  waive  the  privilege, 
and  to  call  the  attorney  to  testify  as  to  a 
privileged  communication,  In  a  suit  Involv- 
ing the  client's  estate,  no  more  militates 
against  the  spirit  of  public  policy  Involved 
than  to  allow  the  client  himself  to  waive  the 
privilege.  Nor  does  It  tend  to  weaken  the 
protection  which  the  rule  gives  for  the  bene- 
fit of  the  client  as  an  Individual.  The  ex- 
ecutor or  administrator  acts  with  reference 
to  the  question  of  waiver  as  the  personal  rep- 
resentative of  the  deceased  client,  and  solely 
In  the  interests  of  his  estate." 
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After  these  quotations,  only  a  part  of  which 
are  here  given,  he  proceeds  to  say:  "This 
view  is  accepted  with  practical  unanimity. 
It  Is  further  generally  agreed  that  in  testa- 
mentary contests  the  privilege  Is  divisible, 
and  may  be  waived  by  the  executor,  the  ad- 
ministrator, the  beir,  the  next  of  kin,  or  the 
legatee."  This  latter  position  of  the  text 
writer  relating  particularly  to  the  exercise 
of  the  right  of  waiver  by  the  heirs  Is  sup- 
ported by  reference  to  a  footnote  citing  many 
opinions  from  England,  Canada,  the  state 
courts,  and  Supreme  Court  of  the  United 
States.  Possler  v.  Schrlber,  38  III.  173.  The 
"only  heir  of  the  client  held  competent  to 
waive  the  privilege,  and  even  If  there  were 
other  heirs  not  parties"  the  court  would  pre- 
sume their  concurrence. 

Winters  ▼.  Winters,  102  Iowa,  68,  71  N.  W. 
184,  68  Am.  St  Rep.  428:  "An  heir,  devisee, 
or  other  representative  may  waive." 

Glover  ▼.  Patten,  165  U.  S.  894, 17  Sup.  Ct 
411,  41  I*  Ed.  760:  "Privilege  ceases  when 
contest  Is  between  heirs  or  next  of  kin." 

Wigmore  further  declares  in  section  2391: 
"It  Is  Incongruous  to  hold  that  the  person 
who  manages  the  litigation  of  the  deceased's 
property  Interests  has  no  power  to  waive  rules 
of  evidence  for  the  purpose  of  advancing 
those  Interests.  The  power  of  an  heir  may 
also  be  conceded,  If  we  remember  that  the 
heir,  first,  is  at  least  equally  Interested  In 
preserving  the  ancestor's  reputation,  and, 
secondly,  has  an  equal  moral  claim  to  protect 
the  deceased's  property  rights  from  unwar- 
ranted diminution.  Except  In  two  or  three 
jurisdictions,  It  Is  usually  agreed  that  the  de- 
ceased's representative  (and  probably  also 
the  heir)  may  waive  privilege." 

Under  these  rules  of  law  we  think  the  tes- 
timony of  Mr.  Bradbury  should  have  been 
admitted.  It  In  no  way  reflected  upon  the 
character  or  reputation  of  Miss  Greene,  and 
was  material  under  the  contention  of  the  heir 
at  law  In  effecting  the  protection  of  the  es- 
tate. With  the  death  of  Miss  Greene  the  seal 
of  secrecy  was  removed  from  the  lips  of  Mr. 
Bradbury,  and  the  reason  for  his  silence  no 
longer  obtained,  and,  the  reason  for  the  rule 
having  disappeared,  the  rule  itself  should  no 
longer  be  invoked. 

As  the  determination  of  this  exception  de- 
cided the  case,  It  becomes  unnecessary  to 
discuss  the  motion,  or  the  other  exception, 
except  to  say  that  In  our  opinion  the  request- 
ed Instruction  was  clearly  too  strong. 

Exceptions  sustained. 


(102  Me.  481) 

CHASE  v. 


COCHRAN  et  al. 


(Supreme  Judicial  Court  of  Maine. 
1907.) 


April  1, 


1.  Navigable   Waters— Riparian   Rights— 
Shores  and  Banks. 

No  public  way  can  be  located  across  flats 
without  authority  therefor  being  first  obtained 
from  the  Legislature. 


2.  Sake. 

The  owner  of  flats  has  In  them  an  estate  in 
fee,  subject  only  to  the  public  rights  of  fishing, 
fowling,  and  passing  over  them  in  boats,  and 
may  maintain  trespass  quare  clausum  for  any 
injury  done  to  his  possession  of  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  §  186.] 

8.  Highways— Establishment  —  Defects  — 
Estoppel  to  Object  —  Petitioners  fob 
Highway. 

Petitioners  for  the  laying  oat  of  a  way  are 

not  thereby  estopped  to  deny  the  legality  of  its 

subsequent  location. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 

vol.  25,  Highways,  8  174.] 

4.  Estoppel— Persons  Estopped— Grantee. 

■  A  grantee  is  not  estopped  by  any  act  or  dec- 
laration, of  which  he  has  no  notice,  of  a  grantor 
in  possession  at  the  time  of  the  conveyance. 

TEd.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  |  69.] 

5.  Same— Statements  Not  Acted  Upon. 

Statements  not  acted  upon  afford  no  ground 
tor  estoppel. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  19,  Estoppel,  §  142.] 

6.  Officers— Official  Acts— What  Consti- 
tute. 

All  acts  of  officials  are  not  official  acts,  bat 
only  such  as  are  done  under  some  authority  de- 
rived  from  the  law,  or  In  pursuance  of  prescrib- 
ed duties. 

7.  Trespass— Persons  Liable. 

One  who  directs  or  authorizes  a  trespass  Is 
equally  and  jointly  liable  with  him  who  com- 
mits it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trespass,  §  69.] 

8.  Damages— Speculative. 

Damages  which  are  purely  theoretic  and 
speculative  are  too  Indefinite  and  uncertain  to 
be  recovered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {{  65-68.] 

(Official.) 

Report  from  Supreme  Judicial  Court  Lin- 
coln County. 

Trespass  quare  clausum  by  John  P.  Chase 
against  William  A  Cochran  and  others. 
Case  reported.     Judgment  for  plaintiff. 

Trespass  quare  clausum  brought  to  recov- 
er damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  building 
of  a  bridge  across  a  tide  water  and  navigable 
cove  In  the  town  of  Edgecomb,  Lincoln  coun- 
ty, which  cove  to  dry  at  low  water.  Thto 
bridge  was  constructed  by  the  defendant 
George  Huff,  under  a  contract  made  by  the 
selectmen  of  said  Edgecomb  In  their  official 
capacity  and  on  behalf  of  said  town  under 
one  of  certain  votes  of  aald  town  passed 
previous  to  the  making  of  said  contract  and 
the  construction  of  said  bridge.  This  bridge 
made  a  part  of  the  town  road  previously 
located  by  the  selectmen  of  the  said  town 
and  accepted  by  said  town,  which  location 
covered  the  flats,  across  which  said  bridge 
was  built  The  three  selectmen  representing 
said  town  in  the  making  of  said  contract 
with  said  Huff  for  the  construction  of  said 
bridge  are  the  other  three  defendants. 

Tried  at  the  October  term,  1905,  of  the 
Supreme    Judicial    Court    Lincoln    county. 
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At  the  conclusion  of  the  evidence,  the  case 
was  reported  to  the  law  court  for  decision 
upon  so  much  of  the  evidence  as  Is  legally 
admissible,  with  the  stipulation  that:  "If 
the  action  Is  maintainable  against  any  of  the 
defendants,  judgment  Is  to  be  given  against 
such  defendant  or  defendants,  and  the  court 
la  to  assess  damages;  otherwise  judgment 
for  the  defendants," 

The  case  fully  appears  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITB- 
HOUSE,  SAVAGE,  POWERS,  PBABODX, 
and  SPEAR,  JJ. 

Wm.  H.  Hilton,  for  plaintiff.  Arthur  8. 
Iilttlefleld,  for  defendants. 

POWERS,  J.  Trespass  quare  clausum, 
on  report  Writ  dated  January  2,  1905. 
Aside  from  the  testimony,  which  related 
principally  to  the  questions  of  estoppel  and 
damages,  the  facts  appear  in  the  following 
agreed  statement: 

"This  is  an  action  to  recover  damages  on 
account  of  the  building  of  a  bridge  across 
a  tide  water  and  navigable  cove  in  the  town 
of  Edgecomb,  which  cove  is  dry  at  low 
water,  and  the  flats  of  which,  with  the  ad- 
joining upland  on  the  east  side  of  the  cove, 
and  what  the  plaintiff  claims  is  a  mill  site 
and  a  dam  some  60  feet  south  of  the  bridge, 
is  owned  by  and  was  conveyed  to  the  plaintiff 
May  16,  1903.  This  bridge  was  constructed 
by  the  defendant  George  Huff,  under  a  con- 
tract dated  June,  1904,  made  by  the  select- 
men of  the  town  In  their  official  capacity 
and  on  behalf  of  the  town  under  one  of  the 
following  votes  at  a  town  meeting  held 
May  5,  1903,  which  was  that  the  selectmen 
receive  bids  for  building  the  whole  or  sec- 
tions of  the  road  and  allowed  to  accept 
or  reject  any  or  all  bids ;  and  at  a  meeting 
of  said  town  held  March,  1904,  under  an 
article  In  the  warrant  reading,  'to  see  what 
kind  of  a  bridge  the  town  will  vote  to  build 
across  the  cove  near  John  P.  Chase's  Ice 
pond,'  It  was  voted  to  build  a  bridge.  Vot- 
ed to  leave  the  matter  of  bridge  with  the 
selectmen  and  commissioners.'  The  select- 
men, representing  the  town  in  the  mak- 
ing of  this  contract,  are  the  other  three  de- 
fendants. The  bridge  was  built  in  July,  1904. 
This  bridge  made  a  part  of  the  town  road 
located  by  the  selectmen  of  Edgecomb  May 
4,  1903,  and  accepted  by  the  town  May  13, 
1903,  which  location  covered  the  flats  across 
which  the  bridge  was  built,  and  the  suffl- 
clency  or  regularity  of  the  location  Is  only 
questioned  in  so  far  as  It  is  across  the  tide 
and  navigable  waters  of  said  cove." 

The  location  and  plane  for  the  bridge  were 
approved  by  the  Secretary  of  War  Febru- 
ary 17, 1904.  Defendants  in  their  plea  justi- 
fied what  was  done  on  the  premises  of  the 
plaintiff  "by  virtue  of  the  public  right  to 
build  and  construct  a  road,  which  had  been 
mere  legally  laid  out  by  the  town  of  Edge- 
e>mb  and  authorised  by.  lawful  authority, 
67A.-21 


and  any  entry  upon  the  land  of  the  plaintiff 
was  under  such  right  and  laying  out." 

A  part  of  the  bridge  was  built  over  flats 
owned  by  the  plaintiff.  There  was  no  spe- 
cial act  of  the  Legislature  authorizing  Its 
erection,  and  no  consent  of  the  Legislature 
Is  shown  to  the  laying  out  of  the  way 
across  tide  water  at  the  spot  where  the 
bridge  was  built.  The  plaintiff's  flats  at 
low  water  are  entirely  dry,  and  the  defend- 
ants claim  that  the  way  was  legally  lo-. 
cated,  although  the  bridge  is  a  public  nui- 
sance; that  the  municipal  officers  had  a 
perfect  right  to  locate  the  road  across  such 
flats  and  to  construct  so  much  of  It  as  did 
not  interfere  with  or  obstruct  the  naviga- 
tion of  the  creek  when  the  flats  were  cov- 
ered with  the  tide.  We  cannot,  however, 
conceive  of  a  town  way  laid  out  by .  the 
municipal  officers  which  the  public  can  only 
use  or  have  a  right  to  use  at  certain  times 
In  the  day,  which  times  themselves  vary 
each  day  with  the  ebb  and  flow  of  the  tide. 
Nor  can  we  conceive  of  the  necessity  for 
holding  that  the  municipal  officers  have 
power  under  the  statute  to  locate  and  con- 
struct such  anomalous  and  Indeterminate 
ways,  when  by  obtaining  the  legislative  con- 
sent, and .  in  case  a  bridge,  dam,  dike,  or 
causeway  is  desired,  the  approval  of  the  lo- 
cation and  plans  by  the  chief  of  engineers 
and  the  Secretary  of  War  of  the  national 
government,  a  public  way  may  be  built  In 
which  the  rights  of  the  public  are  known 
and  clearly  defined.  The  question  cannot 
be  regarded  as  an  open  one.  In  Kean  v. 
Stetson,  5  Pick.  (Mass.)  492,  the  selectmen 
of  Marshneld  attempted  to  lay  out  a  town 
way  along  flats  between  high  and  low  water 
mark ;  that  Is,  upon  flats  which  at  low  water 
were  not  covered  by  the  tide — precisely 
what  the  defendants  claim  was  done  In 
the  case  at  bar,  except  that  here  the  at- 
tempted location  extends,  clear  across  the 
cove  from  high-water  mark  to  high-water 
mark.  The  court,  speaking  through  Chief 
Justice  Parker,  said:  "We.  do  not  believe 
there  is  any  authority  given  by  the  statute 
to  appropriate  the  shores  or  fiats  of  a  nav- 
igable river  to  the  use  of  the  inhabitants  of 
a  town  in  the  form  of  a  way  or  road  It 
cannot  be  wanted  for  any  of  the  common 
purposes  of  a  road,  and  cannot  be  construct- 
ed so  as  to  be  used  as  such  without  Inter- 
rupting more  or  less  the  public  right  of 
passage  up  and  down  the  river.  The  whole 
river  Included  within  high-water  mark  on 
each  side  Is  a  public  highway.  *  •  *  A 
public  highway  cannot  be  laid  out  across  a 
navigable  stream,  except  by  a  license  from 
the  Legislature.  Why?  Because  it  will 
destroy  an  existing  highway,  the  river  it- 
self, in  which  all  the  citizens  have  an  In- 
terest A  town,  then,  cannot  lay  a  way  on 
the  shore  between  high  and  low  water  mark, 
for,  though  it  may  not  entirely,  it  will 
essentially  impair  the  public  right"  It 
was  held  in  Cape  Elizabeth  v.  Co.   Com., 


Digitized  by  VjOOQIC 


322 


67  ATLANTIC  REPORTER. 


(Me. 


64  Me.  456,  that  a  way  across  tide  wa- 
ters can  only  be  located  by  authority  of 
the  Legislature.  In  a  more  recent  case, 
speaking  of  a  similar  attempted  location, 
this  court  said:  "It  was  exclusively  within 
the  province  of  the  Legislature  to  determine 
whether  public  convenience  and  necessity 
required  the  extension  of  Exchange  street 
to  low-water  mark."  Bangor  v.  Railroad 
Co.,  97  Me.  151,  53  Atl.  1105.  The  location 
at  the  way  being  Illegal  and  void,  the  plain- 
tiff  had  the  same  title  to  his  flats  as  If 
it  had  never  been  attempted.  He  had  in 
them  an  estate  in  fee,  subject  only  to  the 
public  rights  of  fishing,  fowling,  and  passing 
over  them  in  boats,  and  might  maintain 
trespass  quare  clausum  for  any  Injury  done 
to  his  lawful  possession  of  said  flats.  Moore 
v.  Griffin,  22  Me.  850;  Com.  r.  Alger,  7 
Cush.  (Mass.)  53;  King  v.  Young,  76  Me. 
76,  49  Am.  Rep.  596. 

It  Is  claimed  that  the  plaintiff  is  estopped 
to  deny  the  legality  of  the  way.  He  and  his 
predecessor  in  title  who  then  owned  the  prem- 
ises Joined  in  the  petition  for  its  location. 
The  petition  contained  no  representation  of 
fact  which  is  relied  upon  to  create  the  estop- 
pel. At  most,  It  could  only  be  regarded  as  a 
representation  on  his  part  that  the  municipal 
officers  had  authority  to  make  the  location. 
This  was  a  question  of  law  about  which  the 
municipal  officers  are  presumed,  at  least,  to 
know  as  much  as  the  petitioners.  There 
Is  no  evidence  that  they  were  misled  by  it 
The  petitioners  presumably  were  asking  for 
a  legal  location,  and  they  had  a  right  to 
rely  that  before  basing  any  action  upon  the 
petition  the  consent  of  the  Legislature  would 
be  obtained.  The  petitioners  are  not  es- 
topped to  deny  the  legality  of  the  subse- 
quent location.  In  re  Sharp,  56  N.  Y.  257, 
15  Am.  Rep.  415. 

The  plaintiffs  grantors,  before  conveying 
to  him,  wrote  to  the  selectmen  "to  lay  out  the 
road  now  contemplated  just  as  you  think 
advisable."  Without  discussing  or  deciding 
the  adequacy  of  this  statement  to  create 
an  estoppel  against  the  grantors,  it  is  suffi- 
cient that  there  Is  no  evidence  that  the  plain- 
tiff ever  heard  of  this  statement  before  pur- 
chasing. The  plaintiff  cannot  be  estopped  by 
any  act,  conduct,  or  declaration  of  bis  gran- 
tors of  which  he  had  no  notice.  His  gran- 
tors were  In  possession  at  the  time  of  the 
conveyance  to  him,  neither  road  nor  bridge 
had  been  built,  and  their  naked  declarations 
cannot  have  a  greater  effect  than  would  a 
prior  unrecorded  deed  of  which  he  had  no 
notice.  Hodges  v.  Eddy,  41  Yt  485,  98  Am. 
Dec  612. 

There  Is  evidence  that,  at  a  hearing  before 
a  United  States  engineer  In  regard  to  the 
plans  for  the  bridge,  the  plaintiff,  on  being 
asked  if  a  20-foot  movable  portion  of  the 
bridge  would  satisfy  him,  expressed  himself 
as  satisfied  with  an  opening  In  the  bridge. 
This  falls  far  short  of  assenting  to  the  build- 
ing of  the  bridge.    The  plaintiff's  attitude 


throughout  shows  that  he  was  opposed  to  a 
way  or  bridge  at  the  point  where  it  was 
built,  and  the  reasonable  Inference  from  his 
conduct  and  statement  Is  that  the  opening' 
proposed  would  be  satisfactory  If  the  bridge 
had  to  be  built  there.  Moreover,  there  is  no 
evidence  that  the  statement  was  heard  or 
acted  upon  by  any  of  the  defendants,  and  it 
affords  no  ground  of  estoppel  in  this  case. 

The  way  was  not  legally  located;  the  at- 
tempted Justification  of  the  defendants  falls ; 
and  the  liability  of  defendant  Huff,  who  un- 
lawfully entered  upon  the  plaintiff's  land  and 
there  built  the  bridge,  is  established.  The 
agreed  statement  recites  that  the  other  de- 
fendants, the  selectmen,  "in  their  official  ca- 
pacity and  in  behalf  of  the  town,"  made  a 
written  contract  with  Huff  to  build  the 
bridge.  It  Is  claimed  that  they  were  acting 
as  town  officers,  that  this  was  an  official  act, 
and  that  they  are  exempt  from  liability  by 
virtue  of  Rev.  St  c.  6,  8  91,  which  says  that 
such  officers  by  reason  of  such  acts  shall 
not  be  liable  in  damages.  Contracting  with 
Huff  to  enter  upon  the  plaintiff's  land  and 
build  the  bridge  was  not  an  official  act  with- 
in the  meaning  of  that  section,  because  it 
was  not  an  act  which  it  was  a  part  of  their 
official  duty  to  perform.  They  did  not  un- 
dertake to  make  the  contract  with  Huff,  be- 
cause as  selectmen  they  had  authority  to 
make  it  but  under  a  vote  of  the  town  that 
the  selectmen  eo  nomine  receive,  accept  or 
reject  bids  for  building  the  whole  or  any 
part  of  the  road.  The  town  could  have  be- 
stowed the  same  authority  on  John  Doe  or 
any  other  private  person.  "Towns  may  au- 
thorize their  road  commissioners  or  other 
persons  to  make  contracts  for  opening  or 
repairing  their  ways."  Rev.  St  c.  23,  §  75. 
The  town  authorized  the  selectmen  to  accept 
bids  for  building  the  bridge ;  but  as  the  way 
had  never  been  legally  located,  there  was 
no  authority  In  the  town  to  open  it  or  build 
the  bridge.  The  town  could  clothe  the  select- 
men with  no  authority  to  employ  Huff  for 
that  purpose.  He  acted  under  the  contract 
by  their  authority  and  direction.  It  is  well 
settled  that  one  who  directs  or  authorizes  a 
trespass  Is  equally  and  jointly  liable  with 
him  who  commits  it  and  the  selectmen  can- 
not escape  liability  in  this  case  because  they 
undertook  to  act  in  behalf  of  a  municipality 
which  itself  had  no  legal  power  to  authorize 
the  entry  upon  the  plaintiff's  land. 

The  plaintiff  is  entitled  to  recover  nominal 
damages  for  the  unlawful  entry  upon  his 
land  and  such  actual  damages  as  he  has 
sustained,  if  any,  by  the  erection  of  the 
bridge.  Plaintiff  had  a  dam,  mill  privilege, 
and  pond  some  50  feet  south  of  the  bridge, 
and  the  only  claim  made  of  actual  damage 
Is  that  the  bridge  has  obstructed  the  plain- 
tiffs right  of  passage  to  and  from  this  dam 
and  mill  privilege.  The  cove  over  which  the 
bridge  was  built  was  a  public  highway,  its 
navigation  was  obstructed  by  the  bridge, 
which  thereby  became  a  public  nuisance.    An 
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action  on  the  case  Is  the  appropriate  remedy 
to  recover  consequential  damages  such  as 
are  claimed  by  the  plaintiff.  Without  rest- 
ing our  decision  on  that  ground,  however, 
or  here  discussing  or  deciding  whether,  as 
claimed  by  the  defendants,  in  order  for  an 
Individual  to  recover  damages  arising  from 
a  public  nuisance,  he  must  show  that  he  has 
sustained  an  Injury  differing  In  kind  as  weir 
as  In  degree  from  that  suffered  by  the  general 
public,  it  is  sufficient  to  say  that  the  plaintiff 
has  suffered  no  actual  damage  either  direct 
or  consequential.  The  damages  claimed  by 
him  are  theoretic  and  speculative,  such  as 
cannot  afford  ground  for  recovery.  He  had 
no  mill  on  his  mill  privilege,  and  there  bad 
not  been  one  there  for  more  than  80  years  be- 
fore the  bridge  was  built.  He  had  been  "con- 
sidering an  idea"  be  had  for  an  Invention,  and 
was  considering  putting  In  a  shop  and  using 
the  privilege  for  "power  to  manufacture  the 
Invention."  He  had  no  definite  plans,  how- 
ever, about  building,  and  never  made  any  at- 
tempt to  build  the  shop  or  use  the  dam  or 
privilege.  That  his  plans  never  matured, 
that  his  idea  never  ripened  into  action,  that 
no  shop  was  built,  and  no  Invention  manu- 
factured therein,  is,  to  say  the  least  as  like- 
ly to  have  been  a  financial  benefit  as  injury 
to  him.  He  has  never  actually  attempted  to 
go  by  boat  up  the  Sheepscot  river  to  his  mill 
privilege,  has  never  had  any  occasion  to 
carry  anything  up  to  the  dam,  and  has  never 
as  matter  of  fact  in  any  way  been  obstructed 
by  the  bridge  in  his  use  of  the  river  as  a 
highway.  Here  Is  no  special  damage  of  any 
kind  or  of  any  degree,  and  In  fact  no  damage 
at  all,  except  the  nominal  damage  which  the 
law  gives  for  the  unlawful  entry  upon  the 
plaintiff's  land. 
Judgment  for  the  plaintiff  for  $1. 


(28  R.  L  SB) 
HALEY  v.  CALEF,  Town  Treasurer  (two 
cases). 

(Supreme   Court  of  Rhode  Island.     June  28, 
1807.) 

1.  Bridges— Failure  to  Keep  in   Repair— 
Liability  ot  Towns. 

Gen.  Laws.  c.  72,  |  1,  provides  that  all 
highways,  bridges,  etc.,  except  as  hereinafter 
provided,  lying  within  the  bounds  of  any  town, 
shall  be  kept  in  repair,  etc..  at  the  expense  of 
the  town.  Section  19  provides  that  all  public 
bridges  on  the  dividing  lines  between  towns  shall 
be  kept  in  repair  at  the  expense  of  the  towns 
adjoining  said  bridges.  Section  20  provides 
that,  if  any  town  adjoining  any  such  bridge 
shall  neglect  to  keep  in  good  repair  the  Dart  of 
snch  bridge  within  and  next  adjoining  the  line 
of  such  town,  the  town  shall  be  fined,  etc.  Held, 
in  an  action  for  Injuries,  that  the  obligation  to 
keep  in  repair  a  connecting  bridge  between  two 
towns  Is  several  as  to  the  portion  in  each  town. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bridges,  ff  90,  100.] 

2.  Same — Negligence— Personal   Injuries— 
Pleading  and  Proof— Parties. 

Court  and  Practice  Act  1905,  5  240,  pro- 
vides that,  whenever  plaintiff  is  in  doubt  as  to 
the  person  from  whom  he  is  entitled  to  recover, 
he  may  join  two  or  more  defendants  with  a 


view  of  ascertaining  which,  if  either,  is  liable. 
Held,  in  an  action  to  recover  for  personal  inju- 
ries received  on  a  defective  bridge  between  two 
towns,  that,  while  both  towns  might  properly 
be  joined  as  defendants,  it  was  necessary  to 
prove  the  location  of  the  defect  in  order  to  re- 
cover; the  liability  of  the  towns  being  several 
as  to  the  portion  of  the  bridge  in  each  town. 

Exceptions  from  Superior  Court 
Trespass  on  the  case  for  negligence  by 
Arthur  Haley  against  Herbert  C.  Calef,  town 
treasurer,  and  by  Alice  Haley  against  the 
same  defendant  Two  actions.  Verdict  for 
plaintiff  in  each  action,  and  defendant  ex- 
cepts.   Cause  remitted  for  further  proof. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PABK- 
HURST,  JJ. 

Barney  &  Lee  (Francis  I.  McCanna,  of 
counsel),  for  plaintiffs.  Tllllnghast  &  Mur- 
dock,  for  defendant  Calef.  James  O.  Collins, 
Jr.,  for  defendant  Ogden. 

BLODGETT,  J.  These  are  two  actions  of 
trespass  on  the  case  for  negligence,  brought 
to  recover  damages  from  the  towns  of  Johns- 
ton and  North  Providence  for  personal  In- 
juries to  the  plaintiff  Alice  Haley,  received 
on  a  defective  bridge  between  the  two  towns, 
on  August  12,  1905,  and  were  consolidated 
for  purposes  of  trial  in  the  superior  court, 
and  are  before  us  upon  the  defendant's  ex- 
ceptions, after  verdict  for  each  of  the  plain- 
tiffs. 

The  underlying  question  presented,  first 
by  demurrer  to  the  declaration,  which  was 
overruled,  and  later,  at  the  close  of  the  trial, 
by  a  motion  to  direct  a  verdict  for  the  de- 
fendant, is  whether,  under  the  statutes  of 
this  state,  the  obligation  to  maintain  and 
keep  in  repair  a  connecting  bridge  between 
two  towns  is  several  as  to  the  portion  in 
each  town,  or  joint  as  to  the  whole  structure. 
The  demurrer  was  overruled  below,  on  the 
ground  that  the  liability  was  Joint  as  to  the 
whole  structure,  and  not  restricted  to  the 
portion  thereof  in  a  given  town.  It  follows 
that,  if  the  ruling  of  the  court  below  was 
correct  It  was  immaterial  whether  the  ac- 
cident was  due  to  a  defect  in  the  portion  of 
the  bridge  in  one  town  or  In  the  other. 

Sections  1, 19,  and  20,  c.  72,  of  the  General 
Laws  of  Rhode  Island  of  1896,  are  as  fol- 
lows: 

"Section  1.  All  highways,  causeways  and 
bridges,  except  as  is  hereinafter  provided, 
lying  and  being  within  the  bounds  of  any 
town,  shall  be  kept  In  repair  and  amended, 
from  time  to  time,  bo  that  the  same  may  be 
safe  and  convenient  for  travelers  with  their 
teams,  carts  and  carriages  at  all  seasons  of 
the  year,  at  the  proper  charge  and  expense 
of  such  town,  under  the  care  and  direction 
of  the  town  council  of  such  town." 

"Sec.  19.  All  public  bridges  on  the  divid- 
ing lines  between  towns  shall  be  established 
and  kept  In  repair  at  the  expense  of  the 
towns   adjoining   said   bridges;    and   every 
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public  bridge  on  the  dividing  line  betweeu 
this  state  and  the  adjoining  states  shall  be 
established  and  kept  in  repair,  on  the  part  of 
this  state,  at  the  expense  of  the  town  ad- 
joining such  bridge. 

"Sec.  20.  If  any  town  adjoining  any  Buch 
bridge  shall  refuse  or  neglect  to  keep  In  good 
repair  the  part  of  such  bridge  within  and 
next  adjoining  the  line  of  such  town,  the 
town  so  neglecting  or  refusing  shall  be  fined 
not  less  than  twenty  dollars  nor  more  than 
one  thousand  dollars,  and  execution  shall  Is- 
sue for  the  amount  of  said  fine  and  costs 
against  the  said  town;  but  nothing  herein 
contained  shall  be  so  construed  as  to  Im- 
pair any  agreement  made  between  any  towns 
relative  to  the  supporting  and  repairing  of 
bridges." 

The  public  duty  Is  thus  clearly  limited,  in 
section  20,  "to  keep  In  good  repair  the  part 
of  such  bridge  within  and  next  adjoining  the 
line  of  such  town,"  under  a  penalty  therein 
prescribed.  We  see  no  reason  for  a  different 
requirement  at  the  suit  of  a  person  seeking 
damages  in  a  civil  action  than  the  state  has 
prescribed  aB  a  basis  of  a  criminal  prosecu- 
tion. While  the  language  of  section  19  does 
not  in  terms  specify  the  nature  of  the  lia- 
bility, It  la  still  true  that  section  1,  which 
Imposes  the  duty  to  repair  in  other  cases  of 
"highways,  causeways  and  bridges,"  restricts 
liability  to  those  "lying  and  being  within  the 
bounds  of  any  town."  And  Bee,  also,  sec- 
tions 11  and  12  of  chapter  72  and  section  15 
of  chapter  SO  of  the  General  Laws  of  1896. 
In  Perkins  v.  Oxford,  66  Me.  545,  651,  the 
plaintiff  was  injured  on  a  bridge  over  "a 
small  stream  dividing  the  towns  of  Hebron 
and  Oxford,"  and  the  court  held  there  was 
no  joint  liability,  observing  that:  "Towns 
are  severally  responsible  under  the  statute, 
for  injuries  suffered  by  reason  of  defects 
that  are  within  their  limits.  The  negligence 
of  the  Hebron  town  officers,  If  It  produced 
any  effect  within  the  boundaries  of  Oxford, 
■was  the  negligence  of  the  Oxford  officers 
also;  and  Oxford  must  answer  for  injuries 
caused  by  a  defect  on  its  own  side  of  the  Una 
The  liability  is  a  statute  liability,  and  the 
remedy  which  the  statute  furnishes  must  be 
pursued."  And  see  Sheridan  v.  Palmyra 
Township,  180  Pa.  439,  86  AtL  868.  It  fol- 
lows that  it  was  error  to  overrule  the  de- 
murrer to  the  declaration,  and  that  it  was 
a  material  part  of  the  plaintiff's  case  to 
prove  in  which  town  the  accident  occurred. 

Section  240  of  the  Court  and  Practice  Act 
of  1905,  provides  as  follows:  "Sec  240. 
Whenever  in  any  action  the  plaintiff  Is  in 
doubt  as  to  the  person  from  whom  he  is 
entitled  to  recover,  he  may  join  two  or  more 
defendants  with  a  view  of  ascertaining 
which,  if  either,  is  liable;  and  the  plaintiff 
shall  recover  only  against  such  of  the  defend- 
ants as  may  be  liable  therein,  and  such  as 
are  not  liable  shall  recover  such  costs,  single 
or  double,  as  the  court  in  Its  discretion  shall 


deem  proper."  Under  this  provision,  while  a 
plaintiff  might  properly  join  both  towns  as 
defendants,  proof  must  nevertheless  be  made 
as  to  the  location  of  the  defect  complained  of 
in  order  to  a  recovery.  In  the  case  at  bar 
this  was  not  done,  but  a  verdict  was  render- 
ed against  the  defendants  jointly. 

The  overruling  of  the  demurrer  to  tbe 
declaration,  while  technically  erroneous,  In 
holding  that  a  joint  liability  existed,  never- 
theless did  no  substantial  Injustice  in  so  far 
as  it  permitted  the  action  to  be  maintained 
against  both  towns;  but,  Inasmuch  as  under 
that  ruling  no  evidence  was  offered  to  show 
in  which  town  the  defect  was  located,  we 
are  of  the  opinion  that  the  cause  should  be 
remanded  to  the  superior  court  for  the  de- 
termination of  that  question  only.  Inasmuch 
as  both  defendants  have  already  had  an  op- 
portunity to  be  heard  on  the  amount  of  dam- 
ages, and  no  exception  is  urged  on  the  ground 
that  they  are  excessive. 


\ 


(26  a.  L  ss> 


BOWERS  v.  NARRAGANSETT  'REAL  ES- 
TATE CO. 

(Supreme  Court  of  Rhode  Island,     ^Tune  18, 
1907.) 

Covenants— Action  iron  Bbbach— DeA 

HON— SUTFICIENCT   OF   AVEBMENTS.         . 

Gen.  Laws  1896,  c.  72,  i  31,  provideithat 
the  cost  of  setting  curbstones  shall  be  ascert 
ed  by  the  surveyor  of  highways  and  submit 
to  the  town  counsel  and  be  by  it  approved ;  fi 
the  surveyor  of  highways  shall  then  demand 
costs  from  the  abutting  owner,  and,  if  he 
fuses  or  neglects  to  pay  them,  the  surveyor  si 
certify  them  to  the  assessor,  and  they  shall 
included  in  the  next  assessment  of  taxes  agaii 
the  land  or  the  owner  thereof.  In  an  action  of 
covenant  for  breach  of  warranty  against  inJ 
cumbrance,  in  which  plaintiff  sought  to  recover! 
damages  for  the  amount  paid  to  prevent  a  sale  ' 
for  the  curbing  tax,  the  declaration  contained 
no  averment  of  any  demand  upon  the  abutting 
owner  before  the  cost  was  certified  and  included 
in  the  defendant's  tax.  Held,  that  the  omission 
of  the  averment  was  fatal,  since  tbe  demand 
was  an  essential  prerequisite  to  a  valid  assess- 
ment 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  i  195.] 

Appeal  from  Superior  Court,  Providence 
County. 

Action  by  Mary  A.  Bowers  against  tbe 
Narragansett  Real  Estate  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions  to  grant  leave  to 
amend,  and  if  not  amended  In  a  certain  re- 
spect within  80  days  to  enter  judgment  for 
defendant. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Gardner,  Plrce,  &  Thornley  (William  W. 
Moss,  of  counsel),  for  appellant.  Peter  C. 
Cannon,  for  appellee 

BLODGETT,  J.    Section  31  Of  Chapter  72 
of  the  General  Laws  of  1896,  concerning  the 
proceedings  for  the  recovery  of  the  cost 
Betting  curbstones,  is  as  follows:   "Such  costs 
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shall  be  ascertained  by  the  surveyor  of  high- 
ways, and  be  by  him  submitted  to  and  be 
approved  by  the  said  town  council,  and  then 
the  surveyor  of  highways  shall  demand  the 
same .  of  such  abutting  owner,  and  If  such 
owner  shall  neglect  or  refuse  to  pay  the 
same,  such  surveyor  of  highways  shall  cer- 
tify the  costs,  so  ascertained  and  approved, 
to  the  assessors  of  taxes  for  the  said  town, 
and  the  assessors  shall  include  the  said  costs 
of  said  curbstones,  which  sum  shall  be  in- 
cluded In  the  next  assessment  of  taxes  for 
such  town,  against  such  land  or  the  owner 
thereof."  The  declaration  in  this  action  of 
covenant  for  breach  of  warranty  against  in- 
cumbrances, in  which  the  plaintiff  seeks  to 
recover  as  damages  the  amount  she  says  she 
was  compelled  to  pay,  as  the  cost  of  certain 
curbstones  set  adjoining  the  premises  con- 
veyed to  her  by  the  defendant,  to  prevent  her 
estate  being  sold  therefor,  contains  no  aver- 
ment of  any  demand  upon  the  abutting  owner 
before  the  same  were  certified  to  the  tax  as- 
sessors and  included  in  the  defendant's  tax. 
This  demand  Is  an  essential  prerequisite  to 
a  valid  assessment,  as  therein  specified,  and 
the  omission  of  such  averment  is  fatal  to  the 
plaintiff's  claim  that  she  was  compelled  to 
pay  the  same. 

Inasmuch  as  the  omission  may  possibly  be 
cured  by  amendment,  the  case  will  be  remitted 
to  the  superior  court,  with  direction  to  set 
aside  the  judgment  heretofore  entered  for 
the  plaintiff,  and  to  grant  leave  to  the  plain- 
tiff to  amend  her  declaration  In  this  respect, 
if  so  advised,  within  30  days,  and  falling  to 
do  so  to  enter  judgment  for  the  defendant 

(»  R.  I.  830) 

ANGELL  v.  ANGELC  et  al. 

(Supreme  Court  of  Rhode   Island.     June  24, 
1907.) 

1.  Coubts— Equity  Jubisdiction. 

A  proceeding  in  equity,  seeking  the  deter- 
mination of  questions  under  a  trust  deed  and 
will,  is  not  properly  addressed  to  the  Supreme 
Court,  bat  should  be  addressed  by  the  bill  to 
the  superior  court,  which  alone  has  original 
jurisdiction  in  equity  in  such  matters. 

2.  Submission   of   Contbovebsy— Statement 
— Sufficiency. 

Under  Court  and  Practice  Act  1005,  § 
323,  providing  that  parties  having  adversary 
interests  in  any  question  of  the  construction  of 
a  will,  etc.,  may  concur  in  stating  the  question 
in  the  form  of  a  special  case  for  the  opinion  of 
the  Supreme  Court,  etc.,  a  petition,  Beeklng  the 
determination  of  questions  under  a  trust  deed 
and  will,  is  insufficient  where  two  of  the  re- 
spondents are  minors  and  nonresidents  stated 
to  be  under  guardianship,  it  not  appearing  they 
have  a  legal  guardian  within  the  state,  where 
two  other  parties  are  nonresidents,  where  none 
has  signed  the  petition  in  person,  and  there  is 
jk>  showing  of  authority  to  any  one  to  sign 
in  the  parties'  behalf. 

Petition  of  Thomas  L.  Angell,  trustee, 
against  Harry  R.  Angell  and  others,  seeking 
determination  of  questions  under  a  trust 
deed  and  -will.     Dismissed. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 


Louis  L.  Angell,  William  M.  P.  Bowen, 
Terence  M.  O'Reilly,  and  John  C.  Lynch,  for 
parties. 

PARKHURST,  J.  This  Is  In  form  a  peti- 
tion In  equity,  addressed  to  this  court  seek- 
ing the  determination  of  certain  questions, 
under  a  certain  trust  deed  and  will,  as  to 
the  disposition  of  Income  and  property  un- 
der said  deed  and  will.  If  it  is  to  be  treated 
as  a  proceeding  In  equity,  according  to  its 
form,  then  it  is  not  properly  addressed  to 
this  court  but  should  have  been  by  bill  in 
equity  addressed  to  the  superior  court,  which 
alone  has  original  jurisdiction  in  equity  in 
such  matters.  As  it  was  presented  to  the 
court  in  argument,  however,  the  parties  seem- 
ed to  treat  It  and  to  desire  It  to  be  regarded, 
as  a  concurrent  statement  in  the  form  of  a 
special  case  for  the  opinion  of  this  court, 
under  section  323  of  the  Court  and  Practice 
Act  of  1905.  We  do  not  think  that  the  form 
of  this  petition  Is  a  proper  concurrent  state- 
ment as  contemplated  under  said  section 
323.  Furthermore,  two  of  the  respondents 
are  minors  and  nonresidents  and  stated  to 
be  under  guardianship,  apparently  in  Mas- 
sachusetts. At  all  events  It  does  not  appear 
that  they  have  any  legal  guardian  in  Rhode 
Island.  Two  other  of  the  parties  are  non- 
residents. None  of  the  parties  has  signed  the 
petition  In  person,  nor  Is  there  any  evidence 
on  file  to  show  that  any  one  of  the  parties 
has  given  any  authority  to  any  person  to  sign 
the  petition  In  his  or  her  behalf.  We  do  not 
think  that  said  section  323  contemplates  the 
submission  of  such  questions  to  this  court 
in  any  such  manner.  The  statement  of 
facts  upon  which  this  court  should  properly 
act  under  said  section  323  should  be  made  by 
the  "parties"  over  their  own  signatures; 
or,  if  signed  by  an  attorney  on  behalf  of  any 
party,  there  should  be  such  evidence  of  au- 
thority so  to  represent  the  party  to  the  state- 
ment as  to  prevent  any  question  arising  in 
future  as  to  the  authorized  representation 
of  the  parties  before  the  court 

We  are  of  the  opinion,  therefore,  that  this 
matter  has  not  been  properly  brought  before 
this  court,  and  the  proceeding  Is  dismissed 
without  prejudice  to  the  right  of  the  parties 
to  apply  either  to  the  superior  court  by 
bill  In  equity,  or  to  this  court  upon  a  proper 
concurrent  statement  duly  signed  by  the  par- 
ties or  by  their  duly  authorized  representa- 
tives, so  that  the  signatures  of  the  parties 
or  of  their  representatives  shall  be  properly 
authenticated. 


(28  B.  I.  31?) 

HEBERT  v.  HANDY. 

(Supreme   Court   of  Rhode   Island.     May   13, 
1907.) 

1.  Pleading — Amendment  —  Statutory  Pro- 
visions —  Declaration  —  Condition  of 
Cause  and  Time  fob  Amendment. 

Court  and  Practice  Act  1905,  §  261  provides 
that  the  court  may  at  any  time  permit  either 
of  the  parties  to  amend  any  defect  of  the  pro- 
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com  or  pleadings,  in  the  discretion  of  the  court 
or  in  pursuance  of  general  rules.  Held,  that  a 
declaration  may  be  amended  in  the  discretion 
of  the  superior  court  after  the  appellate  court 
has  affirmed  the  ruling  of  the  superior  court 
sustaining  a  substantial  demurrer  thereto  and 
has  remanded  the  case  to  the  superior  court  for 
further  proceedings,  though  subsequent  to  the 
decision  on  the  demurrer  the  superior  court  had 
rendered  a  judgment  for  defendant  for  costs. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  g  4680.] 

2.  Same— Decisions  Reviewable— Discre- 
tionary Matters— Amendment  of  Plead- 
ings. 

Under  Court  and  Practice  Act  1905,  §  481, 
providing  that  a  party  aggrieved  by  a  decision, 
ruling,  or  finding  of  the  court  upon  an  issue  of 
fact  or  matter  of  law  may  except  thereto,  plain- 
tiff cannot  except  to  the  denial  of  his  petition 
to  amend  his  declaration;  this  being  a  matter 
left  to  the  discretion  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  706.] 

Appeal  from  Superior  Court,  Providence 
County 

Action  by  Edward  Hebert  against  Abby  J. 
Handy.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Vincent,  Boss,  and  Barnefleld,  for  appel- 
lant.   John  J.  Arnold,  for  appellee. 


DOUGLAS,  C.  J.  The  rescript  which  we 
Issued  In  this  case,  December  10,  1906,  was 
misunderstood  by  the  superior  court  We 
had  before  us  then  the  plaintiffs  exception  to 
the  decision  of  that  court  sustaining  the  de- 
fendant's substantial  demurrer  to  the  decla- 
ration. When  the  bill  of  exceptions  came  up 
for  argument  It  was  admitted  that  the  decla- 
ration did  not  state  a  cause  of  action,  and  we 
overruled  the  exception  and  sustained  the  de- 
murrer and  remanded  the  case  for  further 
proceedings.  It  appears  that,  after  the  deci- 
sion of  the  superior  court  had  been  made 
and  entered  upon  the  docket  a  subsequent 
decision  had  been  rendered  for  the  defendant 
for  costs;  but  the  exception  was  taken  for- 
mally to  the  decision  upon  the  demurrer 
which  decided  the  only  Issue  In  the  case,  and 
the  bill  of  exceptions  as  allowed  mentioned 
only  that  decision.  When  our  rescript  was 
received,  the  superior  court  conceived  that  it 
had  no  power  to  grant  a  motion  to  amend, 
and  could  only  enter  Judgment  for  the  de- 
fendant inasmuch  as  Its  last  act  preceding 
the  allowance  of  the  bill  of  exceptions  was  a 
decision  for  the  defendant  for  costs. 

The  error  arose  from  the  unnecessary  du- 
plication of  the  decisions  in  the  superior 
court  Any  decision  of  that  court  which  set- 
tles the  main  Issue  In  the  case  is  a  final  deci- 
sion In  the  meaning  of  the  court  and  practice 
act  When  the  issue  is  one  of  fact,  and  Is 
tried  to  a  jury,  the  verdict  decides  the  Issue. 
When  a  jury  trial  Is  waived,  the  court's  de- 
cision on  the  merits  Is  final.    When  the  issue 


Is  one  of  law,  as  when  it  Is  upon  a  sub- 
stantial demurrer  to  the  declaration,  a  deci- 
sion sustaining  the  demurrer  is  final.  There 
Is  no  further  question  left  for  the  court  upon 
the  pleadings,  and  Judgment  follows  In  due 
time  by  operation  of  law,  unless  the  pleadings 
are  allowed  to  be  amended,  or  exception  Is 
taken,  and  a  bill  Oi.  exceptions  Is  duly  filed 
and  the  prescribed  steps  are  taken  thereon. 
Under  the  provisions  of  section  261  of  the 
court  and  practice  act  1905  we  think  that  a 
declaration  may  be  amended,  in  the  discre- 
tion of  the  superior  court,  after  it  has  sus- 
tained a  substantial  demurrer;  and  we  see 
no  reason  why  the  same  power  may  not  be 
exercised  in  a  proper  case  after  this  court 
has  overruled  an  exception  to  such  ruling. 
By  remanding  the  case  for  further  proceed- 
ings we  did  not  intend  to  indicate  the  entry 
of  judgment  but  to  leave  the  case  open  to 
such  action  as  might  have  been  taken  by  the 
superior  court  Immediately  after  sustaining 
the  defendant's  demurrer,  If  no  exception 
had  been  taken  to  that  ruling.  The  effect  of 
such  a  decision  In  this  court,  unless  some 
further  order  Is  added,  is  simply  to  affirm  the 
decision  of  the  superior  court  upon  the  de- 
murrer. The  plaintiff's  bill  of  exceptions 
(Ex.  No.  3,825),  allowed  upon  an  exception 
taken  to  the  denial  of  bis  motion  for  leave 
to  amend  his  declaration,  must  be  dismissed 
without  prejudice.  We  do  not  find  any  pro- 
vision in  the  court  and  practice  act  allowing 
an  exception  to  the  granting  or  refusal  by  the 
superior  court  of  a  motion  to  amend.  The 
decision  of  such  a  motion  Is  not  a  "ruling, 
decision,  or  finding  upon  an  Issue  of  fact  or 
matter  of  law,"  and  Is  left  to  the  discretion 
of  the  court  like  other  matters  In  the  conduct 
of  an  action.  Court  &  Practice  Act  1905,  §g 
481,  482,  483. 

But  In  order  to  reinstate  the  parties  duly 
before  the  superior  court  we  will  grant  the 
plaintiff's  motion  to  vacate  our  order  of  De- 
cember 10,  1906,  and  now  remand  the  case  to 
the  superior  court  with  direction  to  vacate 
its  decision  for  costs,  to  rehear  and  decide 
upon  Its  merits  the  motion  for  leave  to 
amend  the  declaration,  and  thereupon  to  al- 
low further  pleadings  or  to  enter  judgment 
for  the  defendant  in  Its  discretion. 

(28  R.  I.  SIS) 

BOVA  v.  NORIGIAN. 

(Supreme  Court  of  Rhode  Island.     June  12, 
1907.) 

Vendor  and  Purchaser— Bona  Fide  Pur- 
chasers— Notice  —  Letter  —  Question  for 
Jury. 

In  an  action  of  trespass  and  ejectment  de- 
fended on  the  theory  that  plaintiff  had  notice  of 
an  unrecorded  lease  through  a  letter  mailed  to 
him,  held,  under  the  evidence,  a  question  for 
the  jury  whether,  if  the  letter  was  received  by 
plaintiff,  he  acquired  actual  knowledge  of  its 
contents ;  there  being  no  conclusive  presumption 
that  a  letter,  which  the  law  does  not  require  to 
be  sent  is  read  by  the  one  to  whom  it  is  deliv- 
ered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  612.] 
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Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Tony  Bova  against  Bagdasar 
Norlgian.  Heard  on  defendant's  exceptions. 
Exceptions  overruled,  and  cause  remanded 
for  judgment  on  the  verdict 

Argued  before  DOUGLAS,  0.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Thomas  H.  Holton  and  James  J.  McGovern, 
for  plaintiff.  James  A.  Williams,  for  defend- 
ant 

DOUGLAS,  C.  J.  This  is  an  action  of  tres- 
pass and  ejectment,  in  which  it  Is  admitted 
that  the  plaintiff  Is  entitled  to  possession,  un- 
less at  the  time  he  purchased  the  land  in 
question  he  had  notice  of  a  lease  under  which 
the  defendant  claims.  The  lease  was  not  re- 
corded at  the  time  when  the  plaintiff  bought 
the  land,  but  the  defendant  claimed  that  the 
plaintiff  had  actual  legal  knowledge  of  it 
The  notice  relied  upon  was  a  letter,  contain- 
ing a  copy  of  the  lease,  which  the  defendant 
claimed  the  plaintiff  received  before  he  pur- 
chased the  property  in  question.  The  defend- 
ant's counsel  testified  that  he  dictated  and 
signed  the  letter,  and  left  It  in  his  office,  di- 
rected and  stamped,  expecting  It  to  be  mailed. 
The  plaintiff  admitted  that  he  received  a  let- 
ter, which  he  could  not  identify  as  coming 
from  the  defendant  and  which  he  did  not 
read,  as  hfe  could  not  read  English,  and  which 
was  destroyed  without  being  read  to  him. 
The  defendant  requested  the  court  to  charge 
the  jury  as  follows:  "The  jury  is  instructed 
that  if  It  finds  from  the  evidence  that  the 
letter  offered  in  evidence  was  written  by 
Williams  and  McCabe  to  the  plaintiff,  was 
addressed  to  the  plaintiff,  and  received  by  the 
plaintiff,  the  jury  will  be  warranted,  as  a 
matter  of  law,  in  finding  that  the  plaintiff  re- 
ceived due  notice  of  the  lease  in  question, 
whether  be  read  the  letter  or  not  or  whether 
he  caused  the  same  to  be  read  to  him."  The 
court  refused  the  request  and  charged  that 
the  lease  was  of  no  validity  as  against  the 
plaintiff  unless  he  had  actual  knowledge  of  it 
The  defendant  having  duly  excepted  to  this 
ruling,  after  verdict  in  favor  of  the  plain- 
tiff, which  the  superior  court  refused  to  set 
aside  on  motion  for  a  new  trial,  brings  his 
bill  of  exceptions  to  this  court  on  the  grounds 
that  the  ruling  was  erroneous,  and  that  the 
verdict  was  against  the  evidence. 

We  think  the  ruling  of  the  court  was  cor- 
rect "Notice"  is  equivalent  to  "informa- 
tion," "Intelligence,"  or  "knowledge."  Wile  v. 
Southbury,  43  Conn.  53.  Where  the  law  pre- 
scribes written  notice  as  a  method  of  giv- 
ing Information,  no  doubt  the  receipt  of  a  let- 
ter containing  the  information  would  be  con- 
clusive proof  of  knowledge  for  the  purposes 
of  the  case.  Whether,  as  a  matter  of  fact 
the  recipient  had  read  or  could  read  the  let- 
ter would  make  no  difference,  because  the 
sender  had  fully  complied  with  the  direction 


of  the  law ;  but  there  Is  no  Indisputable  pre- 
sumption that  a  letter,  which  the  law  does 
not  require  to  be  sent  Is  read  by  the  receiver 
to  whom  it  Is  delivered.  The  question  is  one 
of  fact,  to  be  determined  on  all  the  evidence 
relating  to  it.  Brayton,  J.,  says,  in  Harris  v. 
Arnold,  1  R.  I.  125,  136 :  "No  man  would  be 
presumed  to  have  that  knowledge  which  we 
might  be  able  to  prove  that  he  had  not  un- 
less as  a  consequence  of  the  neglect  of  some 
known  duty."  The  law  prescribes  the  re- 
cording of  a  conveyance  of  title  to  real  estate 
as  the  method  of  giving  legal  notice  of  the 
conveyance  to  all  the  world.  If  the  claimant 
under  such  a  conveyance  chooses  to  neglect 
this  method,  and  attempts  to  give  actual 
knowledge  of  his  title  to  another  person, 
he  assumed  the  task  of  actually  bringing 
this  Information  to  the  apprehension  of  the 
person  to  be  affected  by  it  The  delivery  of 
the  notice  In  writing  to  a  blind  man,  or  to 
one  unable  to  read,  is  not  enough.  The  deliv- 
ery of  a  letter  may  be  ground  of  Inference 
that  the  information  was  communicated,  but 
this  Inference  may  be  rebutted  by  contrary 
evidence.  The  question  was  thus  properly 
left  to  the  Jury  whether,  if  the  letter  were 
received  by  the  plaintiff,  he  acquired  actual 
knowledge  of  Its  contents.  The  weight  of  the 
evidence  Is  not  clearly  against  the  verdict 

The  defendant's  exceptions  are  overruled, 
and  the  cause  remanded  to  the  superior  court 
for  Judgment  on  the  verdict 

(»  R.  I.  827) 
QUINN  v.  McDOLB. 

(Supreme  Court  of  Rhode  Island.  June  14, 
1907.) 

Mortgages  —  Forecxosube  bt  Advertise- 
ment—Publication— Length  or  Publica- 
tion. 

Where  a  mortgage  provided  that  before  fore- 
closure sale  four  weeks'  notice  should  be  given 
in  some  newspaper  published  in  certain  towns, 
a  publication  every  day  for  three  weeks  and  the 
first  two  days  of  the  fourth  week  was  not  a 
compliance  with  the  provision. 

[Bd.  Note.— For  cases  In  point  see  Cent  Die. 
vol.  35,  Mortgages,  §  1064.] 

Action  by  Henry  Qulnn  against  William  J. 
McDole.  Case  stated  for  opinion  of  court, 
under  Court  and  Practice  Act  1905,  8  323,  as 
to  sufficiency  of  an  advertisement  of  fore- 
closure sale.    Advertisement  held  insufficient. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

Hugh  J.  Carroll,  for  parties. 

BLODGETT,  J.  The  parties  to  this  cause 
have  respectively  signed  a  contract  for  the 
purchase  and  sale  of  certain  real  estate,  and, 
having  agreed  upon  a  statement  of  facts,  have 
requested  our  opinion,  under  section  323  of 
the  Court  and  Practice  Act  of  1905,  upon  the 
validity  of  the  mortgage  foreclosure  under 
which  the  complainant  Qulnn,  claims  title 
as  the  proposed  grantor,  as  follows:  "The 
provision  concerning  advertising  the  fore- 
closure sale,  in  the  mortgage,  reads  as  fol- 
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lows:  'First  thereafter  giving  four  weeks* 
notice  of  such  sale  In  some  newspaper  publish- 
ed in  Pawtucket  or  Providence,  to  sell,'  etc. 
The  advertisement  was  In  a  dally  newspaper 
printed  In  Pawtucket  The  first  advertise- 
ment was  on  Monday,  March  6th,  and  It  was 
published  every  day  that  week,  to  wit,  on  the 
7th,  8th,  9th,  10th,  and  11th;  and  was  pub- 
lished every  day  the  following  week,  to  wit,  on 
the  13th,  14th,  15th,  16th,  17th,  and  18th; 
and  was  published  every  day  the  following 
week,  to  wit,  on  the  20th,  21st,  22d,  23d, 
24th,  and  25th;  and  was  published  during 
the  following,  or  fourth,  week,  on  Monday  the 
27th  and  on  Tuesday  the  28th,  and  was  sold 
on  Wednesday  the  29th  day  of  March,  A.  D. 
1899."  The  question  Is  whether  this  adver- 
tisement was  In  compliance  with  the  terms 
of  the  mortgage 

We  answer  the  question  in  the  negative. 
We  are  clearly  of  the  opinion  that  the  words 
"first  thereafter  giving  four  weeks'  notice  of 
such  sale"  mean  exactly  what  they  purport 
to  mean,  and  that  at  least  28  days  must 
elapse  between  the  first  day  of  publication 
and  the  sale.  In  this  case  the  first  publica- 
tion was  on  March  6th,  and  the  sale  was  on 
March  29th,  a  period  of  but  23  days  there- 
after. In  Early  v.  Homans,  16  How.  610,  617, 
14  L.  Ed.  1079,  It  was  said:  "When  we  say 
that  anything  may  be  done  in  12  weeks,  or 
that  It  shall  not  be  done  for  12  weeks,  after 
happening  of  a  fact  which  Is  to  precede  it,  we 
mean  that  it  may  be  done  In  12  weeks,  or  84 
days,  or,  as  the  case  may  be,  that  it  shall  not 
be  done  before."  And  see  Bacon  v.  Kennedy, 
56  Mich.  329, 22  N.  W.  824 ;  Meredith  v.  Chan- 
cey,  59  Ind.  466;  Boyd  v.  McFarlln,  58  Ga. 
208;  Wilson  v.  Northwestern  Mutual  Life 
Ins.  Co.,  12  C.  O.  A.  505.  65  Fed.  38;  Finlay- 
son  v.  Peterson,  6  N.  D.  587,  67  N.  W.  953, 
33  L.  R.  A.  532,  57  Am.  St  Rep.  584;  In  re 
Division  of  North  Whitehall  Township,  47 
Pa.  156;  Ward  et  al.  v.  Walters,  63  Wis.  39, 
22  N.  W.  844;  Hill  v.  Falson,  27  Tex.  428; 
Young  v.  Downey,  150  Mo.  317,  51  S.  W. 
751 ;  Parsons  v.  Lannlng,  27  N.  J.  Eq.  70. 

(B  R.  I.  821) 

REID  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     June  7, 

1907.) 

L  Appeal— Harmless   Error— Declaration 

—Duplicity. 

The  declaration  In  an  action  for  personal 
Injuries  alleged  that  plaintiff  was  Injured  while 
a  passenger  on  one  of  defendant's  cars  by  the 
negligent  operation  of  the  car  by  defendant's 
servants,  and  also  that  the  defendant  had  em- 
ployed an  incompetent  conductor.  The  conrt 
charged  the  jury  to  disregard  this  last  allega- 
tion as  there  was  no  evidence  to  support  it  and 
confine  their  attention  to  the  other  allegations. 
Held,  that  the  duplicity  in  the  declaration. 
though  it  might  have  been  taken  advantage  of 
by  special  demurrer,  in  view  of  the  instructions, 
was  not  harmful  to  the  defendant. 

2.  New  Trial— Gbounds— Defects  in   Veb- 
dicts— Necessity  of  Exception. 

Where  defendant's  attorney  took  no  excep- 
tions to  a  verdict  he  being  absent  at  the  time 


it  was  returned  and  accepted  by  the  court  the 
contention  that  the  court  erred  in  accepting  the 
verdict  because  it  was  not  sufficient  in  law 
could  not  be  reviewed  on  a  motion  for  new  trial 
before  the  same  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  §  131.] 

3.  Appeal  —  Preservation  of  Grounds  or 
Review— Exceptions— Exceptions  to  Ver- 
dict—Exception Deemed  to  have  been 
Taken. 

Under  the  court  and  practice  act  providing 
that  the  right  to  except  is  lost  by  voluntary  ab- 
sence at  the  time  exception  should  have  been 
taken,  and  rule  17  of  the  rules  of  practice  of 
the  superior  court  making  it  the  duty  of  the 
court  when  additional  instructions  are  request- 
ed by  a  jury  to  send  for  the  absent  counsel  if 
they  have  left  an  address,  where  defendant's  at- 
torney was  not  notified  when  the  verdict  was 
returned,  and  was  absent  when  it  was  accepted, 
and  it  does  not  appear  whether  he  had  left  his 
address  or  not  his  failure  to  except  to  the  ver- 
dict at  the  time  of  its  reception  by  the  court  on 
the  ground  that  it  was  insufficient  in  law  does 
not  preclude  the  consideration  of  that  questio* 
on  appeal,  where  he  included  this  ground  in  his 
motion  for  a  new  trial,  and  in  the  bill  of  ex- 
ceptions which  was  allowed  by  the  court  with- 
out comment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1534.] 

4.  Trial  —  Verdict  —  Special  Interroga- 
tories—Failure to  Answer  —  Reception 
of    General    Vebdict— Statutes. 

Practice  Act  1905,  §  353,  provides  that  in 
any  case  the  court  upon  the  request  of  either 
party  shall  direct  the  jury  to  return  a  special 
verdict  upon  any  issue  submitted  to  the  jury, 
and  in  addition  to  such  special  findings  the  jury 
shall  return  a  general  verdict.  Held  that,  in 
an  action  against  a  common  carrier  for  injuries 
to  a  passenger,  it  was  not  error  for  the  court  to 
accept  a  general  verdict  returned  for  plaintiff, 
notwithstanding  the  jury's  failure  to  answer 
special  interrogatories  submitted  at  the  request 
of  counsel  as   to  the   location  and   nature  of 

61aintiffs  injury ;  the  issues  specially  submitted 
eing  immaterial  and  indecisive  of  the  merits  of 
the  case. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  48,  Trial,  8  852.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Trespass  on  the  case  for  negligence  by 
Flora  M.  Reid  against  the  Rhode  Island  Com- 
pany. Verdict  for  plaintiff,  and  defendant 
excepted.  Exceptions  overruled,  and  case  re- 
manded to  the  superior  court  for  judgment 
on  the  verdict 

Argued  before  DOUGLAS,  C.  X,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Fitzgerald  &  Higgins,  for  plaintiff.  Henry 
W.  Hayes,  for  defendant 

DOUGLAS,  O.  J.  The  plaintiff,  on  the  2d 
day  of  August  1902,  was  a  passenger  upon 
one  of  the  defendant's  cars  running  on  Weed- 
en  street  In  the  city  of  Pawtucket  It  was 
necessary  for  this  car  to  stop  on  Weeden 
street  until  a  certain  hour  to  permit  another 
car  to  pass.  On  this  occasion,  instead  of 
stopping  the  car  at  the  usual  place,  which 
was  further  down  the  street,  the  conductor 
stopped  the  car  directly  opposite  the  home 
plate  of  a  ball  field,  -where  a  game  of  base- 
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ball  waa  in  progress,  as  It  appears  from  his 
own  evidence,  that  he  might  watch  the  game. 
Two  or  three  minutes  after  the  car  was  stop- 
ped a  fool  ball  struck  the  head  of  the  plain-  . 
tiff,  who  was  sitting  in  the  car  with  her  back 
to  an  open  window,  and  injured  her  more  or 
leas  severely.  This  suit  is  brought  to  recover 
damages  for  the  alleged  results  of  the  blow. 

The  declaration  contained  an  allegation 
that  the  defendant  bad  employed  an  incom- 
petent conductor;  but  the  court  in  charging 
the  jury  told  them  to  disregard  this  allega- 
tion, as  there  was  no  evidence  to  support  it, 
and  confine  their  attention  to  the  further 
allegations,  which  substantially  set  forth 
the  facts  above  recited.  The  duplicity  in 
the  declaration,  which  might  have  been  taken 
advantage  of  by  special  demurrer,  was  not 
harmful  to  the  defendant  in  view  of  the  in- 
structions of  the  court.  In  addition  to  the 
main  issue  arising  upon  the  pleadings,  three 
Questions  were  framed  by  counsel,  upon 
which  he  requested  special  findings,  and  these 
were  allowed  by  the  court  and  submitted  to 
the  Jury  as  follows:  "(1)  Did  the  plaintiff 
suffer  any  injury  to  the  skull,  by  reason  of 
the  accident  as  alleged,  from  which  she  Is 
now  suffering?  (2)  Did  the  accident  as  alleg- 
ed result  in  any  pressure  upon  the  plaintiff's 
brain?  (3)  If  the  plaintiff  suffered  from  a 
pressure  upon  the  brain,  waB  such  pressure 
at  the  point  where  she  claims  to  have  been 
struck  at  the  time  of  the  accident?"  After 
deliberation  the  jury  returned  into  court  and 
tendered  a  verdict,  which  was  accepted  by 
the  court  as'  follows:  "The  Jury  find  that 
the  defendant  corporation  is  guilty  in  man- 
ner and  form  as  the  plaintiff  has  in  her  dec- 
laration thereof  complained  against  it,  and 
assess  damages  for  the  plaintiff  in  the  sum 
of  $2,760,  and  the  jury  say  they  are  unable 
to  answer  the  special  findings." 

It  appears  by  agreement  of  counsel  that 
defendant's  counsel  was  not  present  in  court 
at  the  taking  of  the  verdict,  and  was  not 
notified  to  appear  when  It  was  presented,  and 
before  it  was  accepted  by  the  court  Within 
seven  days  after  tbe  rendition  of  this  verdict 
the  defendant  moved  for  a  new  trial  in  the 
Superior  Court,  alleging  as  grounds  therefor: 
"(1)  That  said  verdict  is  contrary  to  the  evi- 
dence and  the  weight  thereof.  (2)  That  said 
verdict  is  contrary  to  law.  (3)  That  the 
amount  of  damages  awarded  by  said  verdict 
is  excessive.  (4)  That  said  verdict  was  not 
a  sufficient  verdict  in  law  in  that  the  Jury 
only  returned  a  partial  verdict"  This  mo- 
tion having  been  denied,  tbe  defendant  duly 
excepted,  and  filed  this  bill  of  exceptions, 
which  it  now  urges  upon  the  grounds  set 
forth  in  the  motion  for  a  new  trial.  It  seems 
clear  that  the  fourth  reason  alleged  in  sup- 
port of  the  motion  was  inadmissible  before 
the  superior  court 

1.  The  verdict,  as  It  was,  had  been  accept- 
ed by  tbe  court.  If  this  was  an  error  of  law, 
tbe  decision  could  not  be  reviewed  on  a  mo- 
tion for  a  new  trial  before  the  same  court 


It  seems  at  least  doubtful  whether,  as  no 
exception  was  taken  at  the  time,  the  defend- 
ant is  entitled  to  bring  the  question  here. 

2.  The  voluntary  absence  of  a  party,  even 
In>  a  criminal  case,  Is  no  bar  to  the  reception 
of  a  verdict  State  v.  Guinness,  16  R.  I. 
401-403,  16  Atl.  901.  Under  the  court  and 
practice  act,  the  right  to  except  Is  lost  by 
voluntary  absence  at  the  time  exception 
should  have  been  taken.  Under  rule  17  of 
the  Rules  of  Practice  of  the  Superior  Court 
It  is  made  the  duty  of  the  court  when  addi- 
tional Instructions  are  requested  by  a  jury, 
to  send  for  absent  counsel,  if  they  have  left 
an  address  before  leaving,  and  we  have  no 
Information  whether  in  this  case  the  absent 
counsel  had  left  his  address.  If  he  had  done 
so,  and  was  not  notified,  he  would  be  fairly 
entitled  to  take  his  exception  within  a  rea- 
sonable time  after  the  acceptance  of  the  ver- 
dict under  modified  instructions  of  the  court 
In  tbe  uncertainty  which  the  facts  present 
we  may  take  his  inclusion  of  this  ground  in 
the  motion  for  a  new  trial  as  a  claim  of  ex- 
ception thereon,  and  the  allowance  of  the 
bill  without  comment  may  be  construed  as  an 
allowance  of  the  exception  by  the  court  The 
court  and  practice  act  of  1905  makes  direct 
provisions  for  submitting  framed  Issues  to  a 
jury,  in  section  353,  as  follows:  "In  any  case 
the  court  may,  and  upon  request  of  either 
party  shall,  direct  the  jury  to  return  a  special 
verdict  upon  any  issue  submitted  to  the  jury. 
Such  issues  shall  be  settled  by  the  justice 
presiding  at  the  trial,  and  either  party  may 
except  to  his  rulings  thereon.  In  addition 
to  such  special  findings  on  the  issues  sub- 
mitted, the  Jury  shall  in  each  case  return  a 
general  verdict  and  shall  assess  such  dam- 
ages, If  any,  therein  as  they  may  deem  Just" 

3.  In  the  system  thus  enacted  the  duty  of 
the  court  is  as  imperative  to  require  a  special 
verdict  upon  an  issue  submitted  as  to  re- 
quire a  general  verdict  upon  the  whole  case. 
The  issues  are  to  be  settled  by  the  court, 
subject  to  exception;  but  after  having  bees 
settled  and  submitted,  the  court  must  direct 
the  Jury  to  return  a  special  verdict  upon 
them.  In  Rose  v.  Harvey,  18  R.  I.  627,  30 
Atl.  459,  after  deliberate  consideration  by  the 
court,  the  refusal  of  a  trial  judge  to  receive 
a  verdict  where  the  jury  were  unable  to  agree 
upon  all  the  issues  submitted  to  them  was 
sustained.  The  statute  then  In  force  (Gen. 
St  1896,  c.  243,  i  7)  was,  so  far  as  applicable, 
the  same  as  at  present  An  absolute  right  is 
given  to  either  party  to  Insist  upon  a  verdict 
upon  all  the  issues  submitted,  and  it  follows 
that  no  issue  once  submitted  can  be  with- 
drawn from  the  consideration  of  the  jury 
without  the  consent  of  all  parties  to  the 
action.  The  time  to  consider  objections  to 
tbe  issues  is  before  they  are  submitted  to  the 
jury:  We  think,  therefore,  that  the  court 
erred  in  withdrawing  the  issues  from  tbe 
Jury,  and  not  insisting  upon  a  special  verdict 
thereon.  But  the  question  recurs:  Is  the 
error  fatal  to  the  validity  of  the  verdict? 
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The  rule  has  been  established  In  other  Juris- 
dictions, where  perhaps  the  court  procedure 
Is  not  so  stringently  laid  down  by  statute  as 
with  us,  that,  unless  the  Issues  In  question 
are  decisive  of  the  case,  the  general  verdict 
will  stand,  though  the  jury  fail  to  answer 
the  special  questions.  Schneider  v.  Chicago, 
B.  &  N.  R.  R.  Co.,  42  Minn.  68,  43  N.  W. 
783;  Bedford,  S.  O.  &  B.  R.  R.  Co.  v.  Rain- 
bolt,  90  Ind.  551;  White  v.  Bailey,  14  Conn. 
272;  Wakefield  v.  Wakefield  Water  Co.,  182 
Mass.  429,  65  N.  E.  814;  N.  Y.  County  Nat. 
Bank  v.  Amer.  Surety  Co.,  69  App.  Div.  153, 
74  N.  T.  Supp.  692,  affirmed  in  174  N.  Y.  544, 
67  N.  E.  1086;  Hawley  v.  Bond  (S.  D.)  105 
N.  W.  464.  In  White  v.  Bailey,  supra,  the 
court  say:  "While  we  entirely  concur  in  the 
principle  that  the  jury  are  to  answer  all  the 
issues,  as  a  general  rule,  yet,  if  it  appears 
that  the  whole  question  in  the  case  between 
the  parties  is  settled  by  the  verdict,  we  do 
not  think  that  the  verdict  Is  to  be  set  aside 
unless  the  omission  to  find  the  other  Issues 
can,  in  some  way,  prejudice  the  party  com- 
plaining." 

4.  Although,  as  we  have  suggested,  these 
cases  depend  upon  statutes  or  systems  of 
practice  less  stringent  than  ours,  we  recog- 
nize the  principle  upon  which  they  rest,  that 
a  new  trial  will  not  be  granted  upon  error  of 
law  or  procedure  unless  it  has  worked  ma- 
terial wrong.  The  remarks  of  the  court  in 
McCormack  v.  Phillips,  34  N.  W.  57,  4  Dak. 
506,  are  not  inappropriate.  "It  is  not  any 
question  that  the  ingenuity  or  curiosity  of 
counsel,  or  their  desire  to  mystify  or  confuse 
the  jury  with  conundrums  of  the  fact  or 
law,  may  frame,  that  Is  to  be  submitted  to 
a  jury.  The  question  to  be  submitted  must 
not  only  be  pertinent,  but  it  must  be  one  the 
answer  to  which  will  have  some  conclusive 
effect  in  determining  the  case,  or  in  solving 
a  material  issue  in  It  And  the  action  of  the 
court  in  submitting,  or  in  refusing  to  submit, 
a  question  to  the  jury  for  a  special  finding 
by  them,  or  in  discharging  the  jury  without 
their  having  made  such  special  finding,  is, 
on  appeal,  to  be  viewed  and  tested  in  connec- 
tion with  all  the  circumstances  of  the  particu-t 
lar  case;  the  province  and  aim  of  the  appel- 
late court  being  to  correct  only  such  errors  as 
have  affected  some  substantial  right  or  In- 
terest of  the  party  appealing." 

An  examination  of  the  issues  specially  sub- 
mitted shows  them  to  have  been  immaterial 
and  Indecisive  of  the  merits  of  the  case. 
The  material  questions  for  the  jury  were 
whether  the  defendant  through  its  servant 
had  neglected  Its  duty  to  the  plaintiff,  and, 
if  so,  as  to  what  extent  this  neglect  had 
caused  her  damage.  Answers  to  the  ques- 
tions submitted  could  not  affect  the  deci- 
sion of  the  jury  upon  the  Issue  of  the  defend- 
ant's negligence.  They  might  possibly  be 
helpful  in  a  small  degree  in  determining  the 
amount  of  damages;  but  It  was  quite  com- 
petent for  the  jury  to  fix  the  damages  on  the 
positive  evidence  submitted  to  them,  with- 


out attempting  to  decide  between  conflicting 
medical  theories  as  to  the  pathology  of  the 
case.  We  think,  therefore,  that  this  ground 
of  exception  must  be  overruled.  In  so  de- 
ciding, however,  we  may  adopt  the  language 
of  the  court  In  Hawley  v.  Bond,  supra,  where 
It  is  said:  "In  holding,  therefore,  that  the 
failure  of  the  court  in  the  case  at  bar  to  re- 
quire the  jury  to  return  an  answer  to  the 
special  interrogatory  before  rendering  the 
judgment  does  not  constitute  a  reversible 
error,  we  must  necessarily  be  confined  to  the 
case  at  bar,  and  cases  of  a  similar  character, 
and  cannot  be  held  to  establish  a  general 
rule  applicable  to  all  cases." 

The  objection  that  the  verdict  is  against 
the  law  Is  untenable,  in  view  of  the  decision 
of  this  court  overruling  the  demurrer  to  the 
declaration;  but  we  may  add  that  It  was  a 
breach  of  the  defendant's  duty  to  the  plain- 
tiff to  stop  the  car  unnecessarily  In  a  place 
of  danger,  and  all  the  evidence  in  the  case 
agrees  with  our  common  knowledge  that  a 
position  behind  the  home  plate  of  a  baseball 
field  while  a  game  Is  going  on  Is  a  position 
of  great  danger.  The  evidence  fully  sustains 
the  verdict  as  to  the  defendant's  negligence 
and  the  careful  conduct  of  the  plaintiff.  If 
the  jury  believed  the  testimony  of  the  plain- 
tiff and  her  witnesses,  as  they  were  warrant- 
ed In  doing,  their  estimate  of  damages  was 
not  excessive. 

The  other  grounds  of  exception  are  not  in- 
sisted upon.  The  defendant's  exceptions  are 
overruled,  and  the  cause  is  remanded  to  the 
superior  court  for  judgment  on  the  verdict. 


(M  R.  I.  886) 

ROBERT  t.  ROUSSEAU  et  ah 

(Supreme  Court  of  Rhode  Island.     June  25, 
1907.) 

Appeal— Decisions    Reviewable— Finaltpt 
of  Decree. 

Under  Court  and  Practice  Act  1905,  i  328. 

Sroviding  that  any  party  aggrieved  by  a  final 
ecree  of  the  superior  court  in  equity  or  pro- 
ceeding following  the  course  of  equity,  etc.,  may 
appeal  to  the  Supreme  Court,  in  a  proceeding 
to  enforce  a  mechanic's  lien,  under  Gen.  Laws 
1896,  c  206,  and  the  amendments  thereto,  a 
decree  "that  the  petitioner  had  a  legal  claim 
against  the  property  described  in  the  petition  at 
the  time  of  the  filing  of  the  petition  by  virtue 
of  chapter  206  of  the  General  laws,"  etc.,  and 
that  the  cause  be  referred  to  a  master  in  the 
usual  form,  is  final  as  to  the  petitioner's  right 
to  a  lien  and  appealable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  377.] 

Appeal  from  Superior  Court,  Providence 
County. 

Action  by  Francois  X.  Robert  against  Jo- 
seph T.  Rousseau  and  others  to  enforce  a 
mechanic's  lien.  Respondents  having  appeal- 
ed from  a  decree  for  petitioner,  petitioner 
moves  to  dismiss  the  appeal.    Motion  denied. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 
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Blmer  J.  Rathbun  and  Frank  Steere,  for 
appellants.    Edwin  O.  Pierce,  for  appellee. 

PARKHCRST,  J.  The  main  proceeding  in 
this  cause  Is  a  petition  for  the  enforcement 
of  a  mechanic's  lien  and  for  the  sale  of  cer- 
tain described  property  to  satisfy  such  lien, 
under  the  provisions  of  chapter  206,  Gen. 
Laws  R.  I.  1896,  and  amendments  thereto. 
By  decree  duly  entered  on  the  2d  day  of 
February,  1907,  the  superior  court  for  the 
county  of  Providence  decreed  "that  the  peti- 
tioner had  a  legal  claim  against  the  property 
described  In  the  petition  at  the  time  of  filing 
the  petition,  by  virtue  of  chapter  206  of  the 
General  Laws,  and  the  amendments  thereto," 
and  that  the  cause  be  referred  to  a  master 
In  the  usual  form.  From  that  decree,  on  the 
2d  day  of  March,  1907,  the  respondents  ap- 
pealed to  this  court,  claiming  that  the  decree 
was  erroneous  and  should  be  set  aside,  and 
that  the  petition  should  be  dismissed.  The 
cause  Is  now  before  this  court  on  the  peti- 
tioner's motion  to  dismiss  this  appeal,  on  the 
ground  that  the  decree  Is  not  final  and  so 
not  appealable  under  section  328  of  the  court 
and  practice  act  of  1905. 

We  are  of  the  opinion  that  the  petitioner's 
contention  Is  not  sound  in  law.  °  In  the  case 
of  Sweet  et  al.  v.  James,  2  R.  I.  270,  281,  et 
seq.,  in  1852,  under  the  statute  then  in  force 
relating  to  mechanics'  liens,  a  decree  was 
entered  in  the  then  court  of  common  pleas 
similar  in  form  to  the  decree  herein,  and  the 
case  was  sent  to  a  master ;  and  subsequent- 
ly an  appeal  to  the  Supreme  Court  was  taken 
from  the  decree  on  the  master's  report,  un- 
der the  statute  then  In  force.  It  was  claim- 
ed on  behalf  of  the  appellants  that  this  ap- 
peal vacated  not  only  the  decree  relating  to 
the  master's  report  and  exceptions  thereto, 
but  also  the  earlier  decree  declaring  the  peti- 
tioner entitled  to  a  Hen  and  referring  the 
case  to  a  master,  thereby  endeavoring  to  treat 
the  first  decree  as  Interlocutory.  The  Su- 
preme Court,  however,  held  that  the  first 
decree  was  not  Interlocutory,  and  therefore 
was  not  vacated  by  the  appeal  from  the  later 
decree  but  that  the  first  decree  was  final 
In  the  court  which  made  It.  As  the  first 
decree  was  not  appealed  from,  the  court 
does  not  decide  what  would  have  been  the 
effect  If  an  appeal  from  that  decree  had  been 
fcen.  -While,  therefore,  the  case  of  Sweet 
v.  James,  supra,  is  not  a  decisive  authority 
in  the  matter  now  before  us,  It  does  decide 
that  a  decree  like  the  one  in  question  is  a 
final  decree  so  far  as  It  adjudicates  any 
substantial  right  of  the  petitioning  credi- 
tor, and  will  not  be  opened  or  vacated  by 
an  appeal  from  a  subsequent  decree. 

No  other  case  in  Rhode  Island  has  been 
called  to  our  attention  relating  to  such  ques- 
tion in  lien  cases,  and  we  do  not  know  that 
the  exact  question  has  ever  been  decided  here. 
There  are,  however,  many  analogous  cases 
from  other  jurisdictions  where  decrees  of  a 
similar  nature  have  been  held  final  and  ap- 


pealable. Thus  in  mortgage  foreclosure  suits, 
or  creditors'  bills,  where  a  receiver  has  been 
appointed,  and  where  a  lien  is  sought  to  be 
established  and  property  sold,  the  petitions 
of  intervening  creditors  claiming  priority  to 
the  mortgage  Hen  are  frequently  entertained 
and  adjudicated  pending  the  main  proceed- 
ings, and  the  decrees  adjudicating  the  peti- 
tioner's rights  to  priority  or  postponement 
are  treated  as  final  decrees,  subject  to  appeal, 
although  the  principal  case  is  not  ripe  for 
appeal.  Voorhees  v.  Indianapolis,  etc.,  Co., 
140  Ind.  220,  224,  227,  89  N.  K.  738;  Central 
Trust  Co.  v.  Marietta,  etc,  R.  Co.,  48  Fed. 
851,  1  C.  C.  A.  116;  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U.  S.  207,  224. 
225,  10  Sup.  Ct  736,  34  L.  Ed.  97;  Central 
Trust  Co.  v.  Madden,  70  Fed.  451,  452,  17  C. 
C.  A.  238;  Rome,  etc.,  R.  Co.  v.  Slbert,  97 
Ala.  393,  12  South.  69 ;  Thornton  Y.  Highland, 
etc.,  R.  Co.,  94  Ala.  353,  10  South.  442;  Stich 
v.  Goldner,  38  CaL  608 ;  Henry  v.  Travelers' 
Ins.  Co.,  16  Colo.  179,  26  Pac  318. 

And  the  same  rule  has  been  applied  in 
partition  cases,  or  Mils  to  enforce  convey- 
ances of  real  estate,  where  the  preliminary 
decree  adjudicates  the  title  of  the  parties  to 
the  lands  sought  to  be  partitioned  or  con- 
veyed, although  there  Is  a  reference  in  the 
same  decree  to  a  master  or  referee  or  com- 
missioners to  ascertain  and  report  as  to  con- 
flicting claims  or  equities  or  to  make  parti- 
tion, etc.  Allison  v.  Drake,  J45  111.  500,  510, 
32  N.  E.  537;  McMurray  v.  Day,  70  Iowa, 
671,  28  N.  W.  476;  Marquom  v.  Ross,  78  Pac. 
698,  47  Or.  874.  So,  also,  in  cases  relating 
to  settlement  of  partnership  affairs,  where 
the  preliminary  decree  has  fixed  the  status 
or  adjudicated  the  rights  of  the  partners  or 
creditors  and  sent  the  case  to  a  master  for 
an  accounting.  Hake  v.  Coach,  105  MIcb. 
425,  431,  63  N.  W.  806;  Barry  ▼.  Brlggs, 
22  Mich.  201,  204. 

As  in  the  cases  above  cited,  the  decree  in 
this  case  Is  a  final  adjudication  as  to  the 
right  of  the  petitioner  to  a  lien  upon  the  land 
described  In  the  petition;  and  we  think  an 
appeal  therefrom  might  be  properly  taken 
under  the  provisions  of  section  328  of  the 
court  and  practice  act  of  1905. 

The  motion  to  dismiss  the  appeal  is  there 
fore  denied. 

COS  Pa.  tm 
TREXLBR  T.  REYNOLDS. 

(Supreme    Court   of   Pennsylvania.     May   18, 
1907.) 

JUOQMENT— BT  CONFESSION— OPENING  0»  Vji- 
CAT1NQ. 

A  rule  to  open  a  judgment  entered  by  con- 
fession on  a  bond  to  secure  a  part  of  the  pur- 
chase money  for  land  and  personal  property 
situated  thereon  is  properly  made  absolute, 
where  there  is  testimony  on  behalf  of  defendant 
that  a  part  of  the  personal  property  had  not 
been  delivered  to  him,  but  had  been  removed 
by  plaintiffs  and  converted  to  their  use,  and 
there  was  a  dispute  between  the  parties  as  to 
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what  property  was  included  in  the  sale,  Urns 
raising  an  issue  of  fact  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Hun- 
tingdon County. 

Action  by  one  Treiler  against  one  Reynolds. 
From  an  order  making  absolute  a  rule  to 
open  a  Judgment  for  plaintiff,  he  appeals. 
Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

H.  H.  Walte,  for  appellant.  Thomas  F. 
Bailey,  Samuel  I.  Spyker,  and  Charles  C. 
Brewster,  for  appellee. 

PEB  CUBIAM.  This  appeal  Is  from  an 
order  making  absolute  a  rule  to  open  a  Judg- 
ment, entered  by  confession  on  a  bond  given 
to  secure  a  part  of  the  purchase  money  for 
land  and  certain  personal  'property  situated 
thereon.  There  was  testimony  on  behalf  of 
the  defendant  that  a  part  of  the  personal 
property  which  he  had  bought  had  not  been 
delivered  to  him,  but  had  been  removed  by 
the  plaintiffs  and  converted  to  their  use.  The 
dispute  between  the  parties  was  as  to  what 
property  was  included  in  the  sale,  and  the  is- 
sue of  fact  thus  raised  was  one  on  which  a 
Jury  should  pass. 

The  order  of  the  court  Is  affirmed. 


(U8  Pa.  Ml) 

BUTLER  v.  KEMMEREB. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

L  Contracts  —  Requisites  and  Validitt— 

Cebtaihtt. 

Since  an  offer  to  form  the  bnsis  of  a  legal 
obligation  must  be  so  complete  that  on  accept- 
ance an  agreement  is  formed  which  contains  all 
the  terms  necessary  to  determine  whether  the 
contract  has  been  performed  or  not,  there  is  no 
contract  where  the  price  is  not  determined. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  §g  10,  71,  88.] 

2.  Same. 

The  promise  of  a  corporate  stockholder  to 
an  officer  of  the  corporation  that,  if  any  profit 
is  made  out  of  the  business  of  the  company, 
he  wili  divide  it  on  a  very  liberal  basis  with 
the  officer,  is  too  indefinite  and  uncertain  to  be 
enforced. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
voL  11,  Contracts,  f  15.1 

Appeal  from  Court  of  Common  Pleas;  Car- 
bon County. 

Action  of  assumpsit  by  H.  A.  Butler  against 
M.  S.  Kemmerer  on  alleged  contract  to  share 
profits.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 

Argued  before  FELL,  BROWN,  MESTBE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

John  McGahren,  John  G.  Johnson,  W.  W. 
Watson,  William  O.  Freyman,  and  E.  O. 
Nothsteln,  for  appellant  Edward  Harvey, 
Laird  H.  Barber,  and  Frederick  Bertolette, 
for  appellee. 

POTTEB,  J.  The  Inquiry  which  meets  ns 
««  the  threshold  of  this  case  Is  whether  or 


not  the  alleged  contract  between  the  parties 
was  complete.  The  element  which  is  lack- 
ing Is  that  of  price  or  basis  upon  which,  un- 
der the  alleged  agreement,  the  profit  accruing 
to  the  defendant  from  the  business  was  to  he 
divided.  The  plaintiff  and  defendant  were 
in  no  sense  of  the  word  partners.  In  1890, 
H.  A.  Butler,  the  plaintiff,  became  private 
secretary  of  M.  S.  Kemmerer,  the  defendant 
at  a  yearly  salary  of  $1,500,  and  continued 
to  act  in  that  capacity  up  to  the  time  of  the 
bringing  of  this  suit.  Mr.  Kemmerer  was  at 
that  time  largely  interested  as  a  stockholder 
In  the  Carbon  Iron  &  Pipe  Company,  Limited, 
which  was  engaged  in  the  manufacture  of  pig 
Iron  at  Parryville.  In  1891  the  business  of 
this  concern  was  wound  up,  and  all  its  assets 
were  transferred  to,  and  Its  liabilities  were 
assumed  by,  Mr.  Kemmerer.  On  January  5, 
1892,  the  Carbon  Iron  &  Steel  Company,  Lim- 
ited, was  organized  as  the  successor  of  the 
former  company,  with  a  capital  stock  of 
$250,000,  of  which  $230,000  was  duly  sub- 
scribed by  Mr.  Kemmerer,  $50,000  in  cash, 
and  the  balance  In  real  and  personal  prop- 
erty, at  a  valuation  approved  by  all  the  mem- 
bers of  the  company.  In  addition  to  his  du- 
ties as  private  secretary  to  Mr.  Kemmerer, 
the  plaintiff  was  appointed  secretary  and 
treasurer  of  the  steel  company.  The  con- 
troversy In  this  case  grows  out  of  the  subse- 
quent relations  between  the  plaintiff  and  de- 
fendant with  regard  to  the  management  of 
the  business  of  the  company.  The  claim 
made  by  Mr.  Butler  Is  a  peculiar  one.  It 
rests  upon  services  which  were  rendered  as 
an  employe  of  the  steel  company ;  but  as  Mr. 
Kemmerer  was  the  principal  stockholder,  and 
was  very  largely  interested  therein,  the  serv- 
ices to  the  company  Inured  indirectly  to  the 
benefit  of  Mr.  Kemmerer  individually.  It 
appears  from  the  evidence  that  on  Septem- 
ber 4,  1893,  Mr.  Butler  wrote  a  letter  to  Mr. 
Kemmerer,  in  which  he  stated  that  his  posi- 
tion lacked  the  permanence'  he  would  like; 
and  that,  owing  to  his  lack  of  capital,  he 
could  not  hope  to  hold  any  very  extensive 
interest  in  as  large  an  enterprise  as  a  fur- 
nace plant,  and  that  he  would  feel  safer  if 
associated  with  something  of  less  financial 
proportions.  He  then  suggested  that  the 
firm  of  H.  A  Butler  &  Co.  be  established, 
with  a  capital  of  $20,000  or  $25,000,  of  whioft 
he  could  bold  a  one-half  Interest;  this  to 
include  a  store,  an  iron  wharf,  and  a  general 
commission  business  for  the  sale  of  grain, 
bay,  lumber,  and  other  supplies.  He  stated 
that  this  would,  on  the  whole,  make  a  very 
safe  and  clean  business,  and  that  he  would 
much  prefer  to  have  a  larger  Interest  in  one 
such  enterprise  than  to  hold  a  number  of 
smaller  Interests  in  several  different  con- 
cerns. The  arrangement  which  he  asked 
for  in  this  connection  did  not  contemplate 
the  contribution  of  any  money  by  himself, 
but  be  asked  that  he  be  credited  upon  the 
books  with  a  one-half  Interest  in  the  capital 
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stock,  and  charged  with  the  same  amount 
upon  the  books  as  a  loan.  The  suggestion  of 
Mr.  Butler,  as  contained  in  this  letter  to 
Mr.  Kemmerer,  was  not  acceptable  to  the 
latter.  Mr.  Butler  testifies  that  Mr.  Kem- 
merer  said  to  him  that  he  preferred  that  his 
time  and  attention  should  be  given  to  the 
general  conduct  of  the  business;  that,  if 
this  were  done,  he  should  be  well  compen- 
sated; and  that,  If  there  were  any  profits 
made  In  the  business,  he  would  divide  them 
upon  a  very  liberal  basis  with  Mr.  Butler. 
The  plaintiff  did  continue  to  devote  his  time 
and  services  to  the  conduct  of  the  business 
of  the  steel  company,  but  not  exclusively  by 
any  means,  for  he  had  sufficient  leisure  to 
enable  him  to  look  after  a  number  of  other 
Interests,  of  a  minor  nature,  in  addition  to 
the  service  which  he  rendered  as  private  sec- 
retary for  Mr.  Kemmerer,  and  for  all  these 
services  he  was  suitably  compensated.  But 
by  reason  of  the  fact  that  under  his  general 
oversight  and  management,  the  business  of 
the  company  became  in  time  successful,  and 
eventually  showed  a  profit,  and  because  that 
profit  resulted  in  an  individual  benefit  to  Mr. 
Kemmerer,  as  a  large  stockholder  in  the  com- 
pany, the  plaintiff  claims  that  under  the 
agreement  this  profit  was  to  be  divided  with 
him  by  Mr.  Kemmerer.  In  other  words,  his 
claim  Is  that,  in  addition  to  the  services 
which  he  rendered  to  the  steel  company,  and 
for  which  he  was  paid  by  It,  as  they  were 
rendered,  he  Is  entitled  to  share  with  Mr. 
Kemmerer  the  profit  which  accrued  to  Mr. 
Kemmerer  by  reason  of  the  fact  that  he  was 
a  stockholder  In  the  Bteel  company.  In  dis- 
charging his  duty  to  the  company,  the  plain- 
tiff naturally  benefited  its  stockholders,  of 
whom  Mr.  Kemmerer  was  chief. 

It  must  be  remembered  that  the  question 
involved  is  not  the  value  of  the  services.  If 
that  were  the  issue,  It  might  fairly  be  as- 
certained by  evidence,  and  fixed  by  the  Jury ; 
but  there  Is  nothing  in  the  case  from  which 
we  can  Infer  that  the  amount  to  be  paid  to 
the  plaintiff  would  be  based  upon  a  quantum 
meruit  The  question  Is,  admitting  the  truth 
of  the  plaintiff's  statement  that  Mr.  Kem- 
merer agreed  to  divide  with  him  his  profits: 
How,  or  upon  what  basis,  was  that  division 
to  be  made?  Admittedly,  this  basis  was  nev- 
er agreed  upon  or  fixed  by  the  parties.  The 
plaintiff  testifies  that  they  never  arrived  at 
any  basis  which  could  be  put  on  paper,  and 
that  it  was  always  uncertain  and  undeter- 
mined. He  gives  this  as  an  excuse  for  not 
making  any  definite  claim  as  to  this  particu- 
lar, in  the  bills  for  services,  which  he  was 
periodically  rendering,  and  which  were 
promptly  paid.  It  Is  apparent  that  the  forms 
of  corporate  management  were  largely  ig- 
nored in  the  conduct  of  the  business,  and 
that  Mr.  Kemmerer  was,  for  all  practical 
purposes,  regarded  as  the  only  stockholder 
necessary  to  consult  The  by-laws  of  the 
Bteel  company  were  ignored,  and  neither 
meetings  of  directors  nor  stockholders  were 


fdrmally  held.  As  private  secretary,  Mr. 
Butler  looked  after  the  personal  and  allied 
Interests  of  Mr.  Kemmerer,  and  those  of 
some  of  the  members  of  his  family.  His  sal- 
ary as  private  secretary  was  fixed  at  $1,500 
In  1890,  and  to  this  was  added  opportunity 
for  rendering  other  service  yielding  compen- 
sation, and  gifts  were  also  made  from  year 
to  year,  showing  esteem  and  appreciation, 
until.  In  the  year  1903,  he  received  from  these 
sources  a  total  sum  of  $10,740,  and  during 
the  period  from  1890  to  1905,  he  received  in 
salaries  and  gifts  an  aggregate  of  more  than 
$62,000.  It  is  suggested  In  the  argument  of 
counsel  for  appellant  that  these  payments 
of  largely  Increased  compensation,  and  the 
gifts  which  were  made,  may  fairly  be  re- 
garded as  the  fulfillment  of  any  promise  of 
liberal  treatment  made  to  the  plaintiff  by  the 
defendant 

But  however  that  may  be,  our  concern  Is 
as  to  the  incompleteness  of  the  alleged  con- 
tract To  form  the  basis  of  a  legal  obliga- 
tion, an  offer  must  be  so  complete  that  upon 
acceptance  an  agreement  is  formed  which 
contains  all  the  terms  necessary  to  determine 
whether  the  contract  has  been  performed  or 
not  Page  on  Contracts,  §  27.  Price  Is.  as 
essential  as  any  other  of  the  terms  of  a  con- 
tract and  without  this  agreed  upon  no  con- 
tract exists.  State  v.  Associated  Press,  159 
Mo.  410,  60  S.  W.  91,  51  L.  R.  A.  151,  81 
Am.  St  Rep.  368.  An  Indefinite  or  uncertain 
contract  cannot  be  enforced.  Purves'  Es- 
tate, 196  Pa.  438,  46  Atl.  369;  Graham  v. 
Graham's  Ex'rs,  84  Pa.  475.  A  promise  made 
by  a  decedent  In  his  lifetime,  In  consideration 
of  services  to  be  rendered,  to  provide  at  his 
death  for  the  person  rendering  such  services, 
and  to  give  her  a  portion  of  his  estate,  is 
too  indefinite  and  uncertain  to  be  enforced. 
Wall's  Appeal,  111  Pa.  460,  5  Atl.  220,  56 
Am.  Rep.  288.  An  agreement  by  a  landlord 
to  reduce  the  rent  without  naming  the 
amount  of  reduction.  Is  too  uncertain  to  be 
enforced.  Smith  v.  Ankrlm,  13  Serg.  &  R. 
39.  A  contract  to  take  press  reports  for  a 
term  of  years  at  not  more  than  $300  per 
week,  without  other  provision,  It  too  indefi- 
nite to  allow  recovery  for  more  than  nominal 
damages  for  its  breach.  United  Press  v. 
Press  Co.,  164  N.  Y.  406,  58  N.  E.  527,  53 
L.  R.  A.  288.  A  case  very  much  like  the 
present  one  in  its  facts  is  that  of  Mackin- 
tosh v.  Kimball,  101  App.  Dlv.  (N.  T.)  494, 
92  N.  Y.  Supp.  132,  where  the  plaintiff,  who 
was  In  the  employ  of  a  firm  of  architects  on 
a  weekly  salary,  gave  notice  to  the  firm  that 
he  Intended  to  leave  unless  his  salary  was 
raised.  He  was  told  by  one  of  the  firm  that 
the  increase  would  be  granted,  and  they 
would  make  It  worth  while  for  him  to  stay; 
that  If  the  plaintiff  stayed  on  until  the  com- 
pletion of  certain  buildings  which  defendants 
were  engaged  in  constructing,  they  would  give 
him  an  interest  in  the  profits.  Plaintiff,  hav- 
ing asked  wbat  would  be  the  amount  of  the 
increase  In  his  salary,  was  told  that  he  could 
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rest  assured  that  the  amount  would  be  large 
because  of  the  enormous  cost  of  the  buildings. 
Plaintiff  then  asked  how  this  was  to  be  ar- 
ranged, and  the  member  of  the  firm  said: 
"You  can  depend  upon  me,  I  will  see  that 
you  get  a  satisfactory  amount."  Plaintiff 
continued  in  the  employ  of  defendants  un- 
til after  the  completion  of  the  buildings 
referred  to,  and  until  the  dissolution  of  the 
partnership,  three  years  after  the  contract 
was  alleged  to  have  been  made,  but  did  not 
receive  any  increase  in  salary  or  any  Interest 
in  the  profits  of  defendant's  business.  Held, 
that  the  arrangement  with  the  plaintiff  was 
too  indefinite  to  form  the  basis  of  any  obliga- 
tion on  the  part  of  the  defendants.  Ingra- 
bam,  J.,  said  (page  497  of  101  App.  Dlv.,  page 
134  of  92  N.  T.  Supp ):  "There  was  here  noth- 
ing from  which  a  promise  could  be  Inferred 
that  what  the  plaintiff  would  receive  would 
be  based  upon  a  quantum  meruit.  The  de- 
fendants proposed  in  the  future  to  make  some 
agreement  which  would  be  satisfactory  to  the 
plaintiff;  but  no  basis  upon  which  such  in- 
creased compensation  was  to  be  estimated 
was  suggested,  except  a  general  statement 
that  Kimball's  Idea  was  that  the  plaintiff  was 
to  be  allowed  some  Interest  In  the  profits  of 
the  defendant's  business.  The  whole  arrange- 
ment, as  testified  to,  was  so  indefinite  that 
it  could  not  be  the  basis  of  a  recovery. 
In  United  Press  v.  N.  X.  Press  Co.,  164  N. 
Y.  406,  68  N.  E.  527,  63  L.  R  A.  288, 
Judge  Gray,  delivering  the  opinion  of  the 
court,  says:  'It  is  elementary  in  the  law 
that,  for  the  validity  of  a  contract,  the  prom- 
ise or  the  agreement  of  the  parties  to  It 
must  be  certain  and  explicit,  and  that  their 
full  Intention  may  be  ascertained  to  a  rea- 
sonable degree  of  certainty.  Their  agreement 
must  be  neither  vague  nor  Indefinite.' "  So, 
also,  in  Bumpus  v.  Bumpus,  63  Mich.  346, 
19  N.  W.  79,  the  suit  was  by  a  son  against 
his  parents  to  compel  performance  of  an  al- 
leged contract  to  convey  their  farm  to  him 
In  consideration  of  his  remaining  at  home, 
managing  the  farm,  furnishing  the  money 
for  the  education  and  support  of  a  younger- 
brother,  and  assisting  him  in  getting  a  start 
in  business.  The  plaintiff  claimed  to  have 
executed  his  part  of  the  agreement  Chief 
Justice  Cooley,  in  considering  the  contract, 
said  (page  349  of  63  Mich.,  page  30  of  19  N. 
W.):  "Whether  parties  making  such  a  con- 
tract would  contemplate  a  cost  of  $1,000  or 
$20,000,  no  one  but  themselves  could  say; 
for  the  one  sum  might  in  some  cases  be  made 
to  answer  or  the  other  be  required.  Courts 
cannot  enforce  such  contracts.  They  must 
rest  for  their  performance  upon  the  honor  and 
good  faith  of  the  parties  making  them.'' 

In  the  present  case,  If  the  promise  was 
made,  as  alleged,  that,  In  case  defendant 
made  any  profit  out  of  the  business  of  the 
steel  company,  he  would  divide  it  upon  a 
liberal  basis  with  the  plaintiff,  who  can  de- 
termine from  that  statement  what  share  In 
the  profit  the  plaintiff  was  to  have?    Was  It 


6  per  cent.,  10  per  cent,  or  60  per  cent?  Can 
It  be  said  that  the  minds  of  the  parties  ever 
met  in  the  agreement  as  to  this  point?  Cer- 
tainly not  After  a  careful  consideration  of 
the  evidence,  we  can  reach  no  other  conclu- 
sion than  that  the  trial  judge  should  havt 
instructed  the  jury,  as  requested  by  counsel 
for  defendant,  that  the  terms  of  the  alleged 
contract  were  never  made  complete,  and  were 
never  fixed,  and  for  that  reason  no  recovery 
can  be  had  in  this  case.  It  is  clear  from  the 
testimony  of  the  plaintiff  that  he  repeatedly 
urged  the  defendant  to  agree  upon  the  terms, 
but  that  he  as  often  refused,  and  postponed 
the  matter  from  time  to  time.  The  jury  were 
not  at  liberty  to  fix  or  determine  a  basis  for 
the  division  of  the  profit  when  the  parties 
themselves  had  failed  to  reach  any  agreement 
as  to  that  very  material  matter.  Any  such 
attempt  by  the  jury  would  be  nothing  more 
than  a  guess  or  conjecture.  There  was  no 
standard  by  which  they  could  measure  the 
degree  of  liberality  with  which  the  defendant 
should  reward  the  plaintiff.  As  we  have 
said  more  than  once,  it  was  not  the  reason- 
able value  of  services  rendered  which  was  in 
dispute.  The  plaintiff  received  that  In  the 
salaries  and  other  compensation  given  him. 
It  was  the  basis  for  the  payment  of  the 
bonus,  or  division  of  the  profit,  which  was 
left  vague,  uncertain,  and  undetermined. 

We  sustain  the  first,  second,  eleventh,  thir- 
teenth, fourteenth,  nineteenth,  and  twentieth 
assignments  of  error.  As  we  dispose  of  the 
case  upon  the  ground  that  the  agreement  was- 
incomplete,  it  becomes  unnecessary  to  con- 
sider other  points  raised  by  the  appeal. 

The  judgment  Is  reversed,  and  is  here  en- 
tered  for  the  defendant. 
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EDISON  ELECTRIC  ILLUMINATING  CO. 

v.  TAMAQUA  LIGHT,  HEAT  & 

POWER  CO. 

(Supreme  Court  of  Pennsylvania.     May  20, 1907. 

Appeal— Review— Finding  of  Trial  Coukt. 
A  finding  by  the  trial  court  based  on  suf- 
ficient evidence,   will   be  sustained  on  appeal, 
unless  there  was  manifest  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  3979.] 

Appeal  from  Court  of  Common  Pleasr 
Schuylkill  County. 

Action  by  the  Edison  Electric  Illuminating 
Company  against  the  Tamaqua  Light,  Heat  & 
Power  Company.  From  a  decree  dismissing, 
the  bill,  the  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.  and 
FELL,  BROWN,  POTTER,  and  STEWART. 
JJ. 

Cyrus  G.  Derr,  F.  P.  Erebs,  R.  H.  Koch,. 
and  F.  G.  Farquhar,  for  appellant  A.  W. 
Schalck  and  J.  O.  Clrich,  for  appellee. 

STEWART,  J.  This  la  a  controversy  be- 
tween two  rival  electric  light  companies.  The- 
Tamaqua  Light   Heat  &  Power  Company.. 
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here  the  appellee,  In  constructing  Its  overhead 
line,  occupied  in  many  places  with  its  poles 
and  wires  the  same  side  of  the  street  which 
was  then,  and  had  been  for  many  years 
previous,  occupied  by  the  Edison  Illuminating 
Company  of  Tamaqua  with  its  poles  and 
wires.  The  latter  company  filed  its  bill,  alleg- 
ing that  the  effect  of  the  occupancy  by  the 
former  in  the  manner  undertaken  and  propos- 
ed would  render  access  to  plaintiff's  wires 
dangerous,  and  be  a  source  of  danger  to  the 
public  as  well.  The  bill  prayed  for  an  in- 
junction to  restrain  the  defendant  company 
from  erecting  Its  poles  and  stringing  its  wires 
on  the  same  side  of  the  street  where  poles 
and  wires  were  maintained  by  the  plaintiff 
company,  or  In  any  way  interfering  with  the 
tatter's  poles,  wires,  right  of  way,  franchise, 
or  property.  The  answer  denied  any  inter- 
ference, or  that. the  construction  of  defend- 
ant's line  in  the  way  proposed  would  make 
access  to  plaintiff's  wires  dangerous,  or  In- 
crease the  danger  in  any  way.  A  preliminary 
Injunction  was  granted  as  prayed  for,  which 
upon  final  hearing  was  dissolved.  The  bill 
was  filed  before  defendant's  line  was  fully 
constructed.  During  the  course  of  the  con- 
struction much  of  the  work  was  temporary 
and  provisional  in  its  character.  In  view 
of  the  fact  that  the  preliminary  Injunction  se- 
cured protection  to  the  complaining  party 
against  any  direct  Interference,  the  court  very 
properly  continued  the  proceeding  until  final 
completion  of  defendant's  line,  when  it  could 
be  certainly  ascertained  what,  If  any,  Injury 
would  result  Upon  final  hearing  the  findings 
and  conclusions  of  the  court  were  adverse  to 
the  plaintiff's  contention,  and  the  bill  was  ac- 
cordingly dismissed.  We  are  here  asked  to 
reverse  these  findings  on  the  ground  that  they 
rested  on  a  misapprehension  of  the  evidence, 
or  were  regardless  of  it,  and  in  the  latter  case 
arbitrary. 

The  Interference  complained  of  Is  twofold 
First,  Introducing  elements  of  danger  which 
increase  the  hazard  to  life  and  property; 
and,  second,  such  appropriation  of  plaintiff's 
right  of  way  as  will  prevent  an  enlargement 
of  plaintiff's  line  to  accommodate  a  possible 
or  probable  increase  of  business.  Under  the 
first  these  are  specifically  complained  of :  (1) 
Stringing  the  wires  of  defendant  company 
above  those  of  the  plaintiff  without  sufficient 
elevation;  (2)  conducting  the  wires  of  the 
plaintiff  through  spilt  Insulators;  and  (3) 
placing  defendant's  feed  wires  and  brackets 
so  close  to  the  wires  of  the  plaintiff  as  to 
make  them  a  source  of  danger.  Each  of  these 
alleged  Interferences  was  specifically  passed 
on  by  the  court,  and  the  findings  with  respect 
to  them  are  clear  and  explicit  In  the  con- 
struction of,  defendant's  line  the  general 
scheme  contemplated  the  stringing  of  the 
wires  some  four  or  five  feet  above  those  of 
the  plaintiff;  and  this  distance  has  been  fair- 
ly well  observed,  except  in  several  places 
where  the  distance  that  separates  them  is 
something  less  than  two  feet    It  requires  no 


expert  testimony  to  persuade  any  one  that  the 
danger  of  contact  between  wires  is  lessened 
as  the  elevation  of  one  above  the  other  is 
increased.  It  is  quite  as  evident  that  no  par- 
ticular elevation  of  one  wire  over  another 
will  secure  against  possible  contact  The  ele- 
ments will  disport  with  wires  Just  as  they  do 
with  things  even  more  securely  and  perma- 
nently established.  The  question  here  for 
the  court  to  determine  was  whether  the  de- 
fendant's line  at  its  lowest  elevation,  or  where 
the  lines  were  in  closest  proximity,  endan- 
gered the  plaintiff's  property  and  the  safety 
of  its  employes  and  the  public.  The  witness 
whose  testimony  Is  specially  relied  upon  to 
establish  the  plaintiff's  proposition  was  Irvln 
R.  Prentiss,  an  expert  He  testified  that  in 
two  places  the  defendant's  line  was  a  con- 
tinuing menace,  inasmuch  as  in  these  places 
the  wires  were  brought  within  two  feet  of 
each  other.  He  was  asked:  "What  effect 
would  the  wires  of  the  new  company  have 
upon  the  wires  of  the  old  company  at  that 
distance?"  To  this  he  replied:  "None  at  all 
if  they  would  stay  there."  Upon  cross-exam- 
ination this  was  repeated.  He  was  asked: 
"If  the  wires  stay  where  they  are,  It  would 
not  affect  the  system?"  His  answer  was: 
"Not  If  they  are  kept  clear;  no,  sir."  Except 
for  the  liability  of  the  upper  wire  to  sag 
from  storm  or  sleet  this  witness  saw  no 
danger  In  the  proximity  of  the  wires.  That 
no  uniform  standard  of  distance  is  observed 
with  respect  to  the  placing  of  wires  also 
clearly  appears  in  the  testimony  of  this  wit- 
ness. He  was  asked:  "Have  you  seen  that 
kind  of  construction  In  different  towns  where 
the  wires  are  much  closer  than  this  if  verti- 
cal? A.  Yes,  sir;  I  presume  I  have.  Q.  How 
close  have  you  seen  them  together  vertical? 
A.  I  have  seen  them  right  close  together.  Q. 
How  close?  A.  Six  or  seven  inches.  Q. 
Wires  of  different  companies?  A.  Yes,  sir." 
The  only  danger  this  witness  saw  was  in  in- 
creased liability  to  contact  of  wires  through 
storm  and  sleet  May  this  Increase  of  risk  be 
more  than  counterbalanced  by  greater  pre- 
caution In  the  construction  and  support  at  the 
point  where  the  lesser  distance  separates? 
That  It  could  was  unquestionably  the  view 
of  this  expert,  and  all  the  other  witnesses  in 
the  case;  and  It  stands  to  reason  that  it  is 
so.  It  became  then  a  question  of  adequate 
construction  and  support  Acting  upon  the 
criticism  of  this  expert  witness  for  the  plain- 
tiff, the  defendant  company  at  once  set  about 
a  correction  of  their  line  in  the  respect  indi- 
cated, not  by  Increasing  the  distance  between 
the  wires,  but  by  securing,  insulating,  and 
bracketing  the  wires. 

Whether  this  was  accomplished  became  the 
only  question.  If  the  wires  of  defendant  com- 
pany, where  they  were  but  two  feet  from  the 
wires  of  the  plaintiff,  were  so  braced,  Insu- 
lated, and  bracketed  as  to  be  no  more  liable  to 
be  brought  in  contact  with  the  latter  by  sag- 
ging than  the  wires  which  were  separated  by 
the  greater  distance,  and  admitted  of  safe 
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access  to  plaintiff's  wires,  the  plaintiff's  com- 
plaint was  without  basis.  On  this  question 
the  evidence  of  defendant's  witnesses  was 
explicit  and  direct.  However  It  may  have 
conflicted  with  the  testimony  offered  by  plain- 
tiff, It  was  convincing  to  the  mind  of  the 
learned  judge  who  heard  the  case.  It  was  for 
him,  not- for  us,  to  decide  where  the  prepon- 
derance was.  In  refusing  to  find,  as  request- 
ed by  plaintiff,  that  defendant's  line  was  an 
Interference  with  plaintiff's  because  of  the 
close  proximity,  he  was  amply  sustained  by 
the  evidence.  With  respect  to  the  Interfer- 
ence complained  of  In  conducting  the  plain- 
tiffs wires,  wbere  attached  to  the  poles  of  de- 
fendant through  spilt  Insulators,  it  Is  enough 
to  say  that  this  method  was  approved  by  Mr. 
Prentiss,  the  expert  witness  called  by  plain- 
tiff, and  it  was  because  of  his  approval  that 
It  was  substituted  for  the  method  originally 
adopted.  As  to  the  way  in  which  the  feed 
wires  and  brackets  of  defendant's  street 
lamps  were  put  up,  while  plaintiff's  witnesses 
testified  that  they  were  too  close  to  plaintiff's 
wires  for  safety,  the  testimony  on  the  other 
side  was  that,  if  Increased  danger  had  re- 
sulted therefrom,  it  had  been  avoided  by  ad- 
ditional supports,  such  as  cross-arms,  and 
increased  Insulation  since  provided.  It  was 
a  clear  difference  of  opinion  as  to  results.  A 
finding  either  way  with  respect  to  It  would 
have  found  support  In  the  evidence. 
The  conclusion   reached  by   the   learned 


Judge  from  a  consideration  of  all  the  evidence 
was  that  defendant's  line  as  they  had  con- 
structed it,  in  no  way  Interfered  with  the 
plaintiff;  that  with  the  exercise  of  that  care 
and  diligence  which  should  always  be  observ- 
ed where  wires  of  different  systems  are  liable 
to  be  brought  In  contact  the  two  lines  may  be 
operated  with  no  more  danger  than  if  a  uniform 
distance  of  four  or  five  feet  from  each  other 
had  been  observed.  It  is  enough  to  know  that 
this  conclusion  rests  upon  adequate  evidence. 
Quite  as  much  may  be  said  with  respect  to 
the  court's  refusal  to  find  that  defendant's 
appropriation  does  not  leave  sufficient  room 
for  enlargement  of  plaintiffs  facilities.  The 
learned  Judge  bad  the  whole  situation  before 
him.  The  question  here  presented  was  one 
that  could  only  be  determined  by  careful  con- 
sideration of  every  feature  of  the  case.  The 
finding  does  not  accord  with  the  testimony  of 
the  only  witness  called  by  the  plaintiff  on  this 
branch  of  the  case,  and  It  may  be  that  he  Is 
not  specially  contradicted  by  any  other;  but 
we  cannot  say  that  the  finding  is  not  Justified 
by  the  general  evidence  as  to  the  construc- 
tion of  the  defendant's  system  In  Its  relation 
to  the  plaintiffs  poles  and  wires.  Nothing 
short  of  clear  error  would  call  for  our  inter- 
ference with  the  finding,  and  this  does  not  ap- 
pear. 

The  decree  of  the  court  below  Is  affirmed, 
and  the  appeal  is  dismissed,  at  the  costs  of 
appellant. 
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BUST  v.  OI/TMER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,   1907.) 

1.  Witnesses  —  Competency— Husband  and 
Wife— Alienation  of  Affections— Plead- 
ing—Competency. 

A  declaration  contained  a  count  for  crim- 
inal conversation  and  also  a  count  for  alienating 
the  affections  of  the  plaintiff's  wife.  These  are 
distinct  causes,  but  were  joined  under  Supreme 
Court  rule  No.  17.  As  to  the  count  for  criminal 
conversation  the  husband  and  wife  under  the 
evidence  act  of  1900  (P.  h.  1900,  p.  363,  5  5) 
were  not  competent  witnesses,  except  to  prove 
the  fact  of  marriage ;  but  as  to  the  second  count 
they  were  competent  for  all  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §3  162,  164.] 

2.  Same— Competency— Husband  and  Wot. 

The  husband,  without  objection,  testified 
generally  for  himself ;  but  the  wife's  testimony, 
apart  from  the  fact  of  marriage,  was  excluded. 
At  the  close  of  the  testimony  the  second  count 
was  abandoned,  and  the  case  left  to  the  jury 
entirely  upon  the  first  count. 

Held,  that  the  husband's  testimony  was  ad- 
missible under  the  second  count  when  offered; 
that  the  wife's  testimony  was  also  admissible 
when  excluded. 

8.  Husband  and  Wife— Criminal  Conver- 
sation—Instructions. 

Held  that,  upon  the  abandonment  of  the 
case  under  the  second  count,  the  court  should 
have  charged,  in  accordance  with  the  request  of 
defendant's  counsel,  that  the  jury  should  not 
consider  the  testimony  ot  the  plaintiff  as  to  his 
wife's  criminal  conversation  with  the  defendant, 
nor  as  to  the '  wife's  alleged  confession  ttt  her 
husband  of  misbehavior  with  the  defendant. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  90,  Witnesses,  U  162,  164.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  John-  Rust  against  Christian 
Oltmer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

John  J.  Fallon,  for  plaintiff  in  error.  Wel- 
ter &  Llehenstein,  for  defendant  in  error. 

REED,  J.  The  declaration  contained  two 
counts.  The  first  count  charged  that  the 
defendant  debauched  and  carnally  knew  the 
wife  of  the  plaintiff,  whereby  the  affections 
of  the  wife  were  alienated  from  her  husband. 
The  second  count  charged  that  the  defendant 
maliciously  enticed  the  plaintiffs  wife  away 
from  him,  intending  to  deprive  the  plaintiff 
of  her  society.  Upon  the  trial  the  plaintiff 
was  a  witness.  He  testified  to  admissions 
made  by  his  wife  and  conduct  by  her.  This 
testimony  was  admitted  without  objection. 
For  the  defense  the  wife  was  sworn,  and 
upon  objection  by  defendant's  counsel  her 
testimony  was  restricted  to  the  fact  of  her 
marriage  with  the  plaintiff.  To  the  exclusion 
of  all  other  testimony  by  the  trial  court  an 
exception  was  sealed.  The  trial  judge  In  his 
charge  restricted  the  right  of  recovery  to 
the  act  of  the  defendant  in  committing  adul- 
tery with  the  plaintiff's  wife.  The  charge 
upon  the  second  count  was  ignored. 

Section  5  of  the  evidence  act  (P.  I*.  1900, 
p.  363)  enacts  that  "In  any  trial  or  inquiry 
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in  any  suit,  action  or  proceeding  in  any 
court  •  *  *  the  husband  or  wife  of  any 
person  interested  therein  as  a  party  or  other- 
wise, shall  be  competent  and  compellable  to 
give  evidence,  the  same  as  other  witnesses 
on  behalf  of  any  party  to.  the  suit  action  or 
proceeding,  provided  that  nothing  herein 
shall  render  any  husband  or  wife  competent 
or  compellable  to  give  evidence  for  or  against 
the  other  in  any  action  for  crim.  con.  except 
to  prove  the  fact  of  marriage."  As  already 
stated,  the  first  count  of  the  declaration 
charged  criminal  conversation  by  the  defend- 
ant with  the  plaintiff's  wife.  The  second 
count  did  not  charge  crim.  con.,  but  merely 
charged  the  alienation  of  the  affections  of 
the  wife  from  the  husband.  The  two  charges 
were  distinct.  The  first  involves  an  adul- 
terous act  between  the  defendant  and  the 
wife,  and  the  second  not  Elliott  on  Ev.  H 
1651,  1651a;  1  Saunders  on  PL  &  Ev.  875; 
Wlnsmore  v.  Oreenbeck,  Wllles,  577.  It  is 
thus  perceived  that  while  the  statute  ex- 
cluded the  testimony  of  both  husband  and 
wife  as  to  any  fact  except  that  of  marriage 
In  the  cause  of  action  set  forth  in  the  first 
count  It  did  not  exclude  such  testimony  in 
the  cause  of  action  set  forth  in  the  second 
count 

Supreme  Court  rule  No.  17  provides  that 
causes  of  action  arising  ex  delicto,  except 
replevin  and  ejectment  may  be  joined  in  the 
same  suit  The  operation  of  this  rule  in 
cases  like  the  present  is  curious  and  seem- 
ingly harsh;  but  it  is  not  perceived  how  the 
testimony  of  a  witness  competent  in  one 
case  can  be  excluded  because  inadmissible  in 
another.  In  such  a  situation  the  best  that 
can  be  done  by  the  trial  judge  is  to  confine, 
so  far  as  Instructions  to  the  jury  can  con- 
fine, the  consideration  In  such  testimony  to 
every  cause  in  which  It  is  evidential,  and  to 
exclude  it  from  the  jury's  consideration  In 
that  cause  In  which  it  Is  not  evidential.  The 
counsel  for  the  defendant,  therefore,  could 
not  have  excluded  the  testimony  of  the  hus- 
band, but  could  only  ask  the  judge  to  charge 
that  such  testimony  was  to  be  disregarded  by 
the  jury  In  passing  upon  the  first  count 
When  the  wife  was  put  upon  the  stand  by 
the  defendant  the  situation  was  exactly  the 
same.  She  was  a  competent  witness  as  to 
all  facts  under  the  second  count  and  so  long 
as  that  count  remained  a  part  of  record  the 
exclusion  of  her  testimony  was  error. 

The  counsel  for  the  plaintiff,  however,  In- 
sists that  the  charge  in  the  second  count 
was  entirely  abandoned,  and,  as  already  ob- 
served, the  court  in  Its  charge  to  the  Jury 
entirely  disregarded  It  and  confined  the  right 
of  plaintiff's  recovery  to  proof  of  facts  es- 
sential to  prove  the  first  count  of  the  dec- 
laration. The  judicial  language  was  that 
the  suit  was  for  what  was  called  criminal 
conversation,  a  suit  by  a  husband  against  a 
man  for  seducing  his  wife  and  committing 
adultery  with  her;  that  plaintiff  must  prove 
this  claim  before  he  was  entitled  to  a  ver- 
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diet;  that  the  inquiry  was,  did  this  defend- 
ant seduce  Mrs.  Rust?  committing  adultery 
with  her  once,  or  any  number  of  times,  on 
one  or  more  occasions.  If  the  abandonment 
by  counsel  and  disregard  by  the  court  of  the 
second  count,  and  the  submission  to  the 
jury  of  the  case  presented  by  the  first  count 
only,  would  Justify  the  previous  exclusion  of 
the  wife's  testimony,  It  follows  that  it  would 
also  invalidate  the  testimony  of  the  husband. 
This  testimony,  being  admissible  when  taken 
In  view  of  the  existence  of  the  second  count, 
became  inadmissible  wben  that  count  was 
eliminated  from  the  cause;  and  the  least 
that  the  court  could  have  done  was  to  re- 
lieve the  case  from  the  influence  of  that  tes- 
timony by  charging  the  jury  to  disregard  It 
The  attention  of  the  court  was  sufficiently 
directed  to  this  phase  of  the'  situation  by  the 
request  of  the  counsel  of  the  defendant  to 
charge  that  the  jury  could  not  consider  the 
testimony  of  the  plaintiff  as  to  his  wife's 
criminal  conversation  with  the  defendant, 
and  the  request  to  charge  that  the  jury  could 
not  consider  the  wife's  alleged  confessions  to 
her  husband.  The  failure  to  so  charge  was 
Injurious  error. 
The  judgment  should  be  reversed. 


(TO  N.  J.  L.  245) 

CONNER,  Game  Warden,  v.  FOGG. 
(Supreme  Court  of  New  Jersey.   July  18,  1907.) 

1.  Criminal  Law  — Summary  Conviction  — 
Appeai^-Re  view  . 

In  reviewing  a  summary  conviction,  if 
there  be  legal  evidence  before  the  court  below 
upon  which  the  certified  judgment  can  be  based, 
this  court  will  not  reverse  because  the  evidence 
would  lead  it  to  a  different  conclusion. 

2.  Game— Dogs  Running  at  Laboe. 

An  "owner  who  knowingly  allows  and  suf- 
fers his  dog  to  run  loose,  out  of  his  sight  and 
control,  in  the  field  of  his  neighbor  where  there 
are  rabbits,  and  where  the  dog  runs  and  kills 
a  rabbit,  "permits  such  dog  to  run  at  large 
in  woods  or  field  inhabited  by  rabbits,"  within 
the  meaning  of  section  24  of  the  act  approved 
April  14,  1903  (P.  L.  p.  526),  as  such  section 
was  amended  by  the  act  approved  April  5,  1904 
(P.  L.  p.  406.) 

3.  Statutes— Pleading— Exceptions. 

If  there  is  an  exception  in  the  enacting 
clause  of  a  statute,  the  plaintiff  In  an  action  on 
that  clause  must  show  that  his  adversary  is  not 
within  the  exception;  but  if  the  exception  is 
in  a  subsequent  clause  of  the  same  section,  or 
in  a  subsequent  section  of  the  same  statute,  or 
in  a  subsequent  enactment,  that  is  a  matter  of 
defense,  and  the  plaintiff  need  not  show  that  the 
defendant  is  not  within  the  exception.    . 

4.  Game— Dogs  Running  at  Labge. 

Section  24  of  the  act  approved  April  14, 
1903  (P.  L.  p.  526),  as  such  section  was  amend- 
ed by  the  act  approved  April  5,  1904  (P.  L. 
p.  406),  not  only  provides  that  it  shall  be  un- 
lawful for  any  owner  of  any  dog  Co  permit  such 
dog  to  run  at  large  in  woods  or  field  inhabited 
by  rabbits  or  game  birds,  except  only  between 
the  1st  day  of  October  and  the  1st  day  of  Feb- 
ruary following,  but  it  also  provides  a  penalty 
therefor. 
(Syllabus  by  the  Court) 


Certiorari  to  Justice's  Court 

Prosecution  of  Joseph  H.  Fogg  by  Frederic 
S.  Conner,  fish  and  game  warden.  From  a 
summary  conviction,  Joseph  H.  Fogg  brings 
certiorari.      Affirmed. 

Argued  November  term,  1906,  before 
TRENCHARD,  J. 

Henry  S.  Alvord,  for  prosecutor.  Robert 
H.  McCarter,  Atty.  Gen.,  for  defendant 

TRENCHARD,  J.  This  certiorari  Is  prose- 
cuted to  review  the  summary  conviction  of 
Joseph  H.  Fogg,  the  prosecutor  of  the  writ, 
before  a  justice  of  the  peace. 

The  complaint  alleged  that  on  the  20th  day 
of  September,  1906,  Fogg  violated  the  pro- 
visions of  section  24  of  an  act  entitled  "An 
act  for  the  protection  of  certain  kinds  of 
birds,  game  and  fish,  to  regulate  their  meth- 
od of  capture  and  provide  open  and  close 
seasons  for  such  capture  and  possession  (Re- 
vision of  1903),"  approved  April  14,  1903 
(P.  L.  p.  520),  as  such  section  was  amended 
by  an  act  approved  April  5,  1904  (P.  Ij.  p. 
406),  in  the  following  respect,  to  wit:  "That 
on  the  day  and  year  aforesaid  said  Joseph 
H.  Fogg,  being  the  owner  of  a  certain  dog, 
did  permit  said  dog  to  run  at  large  in  a  cer- 
tain field  inhabited  by  rabbits;  located  in 
the  said  township  of  Stoe  Creek,  same  be- 
ing part  of  the  farm  and  premises  occupied 
by  one  Charles  H.  Fox,  of  the  said  township 
of  Stoe  Creek,  in  the  county  aforesaid,  said 
day  and  year  aforesaid  not  being  a  day  be- 
tween the  1st  day  of  October,  1905,  and  the 
1st  day  of  February  following,  the  said 
Joseph  H.  Fogg,  owner  as  aforesaid,  not  be- 
ing with  the  said  dog  on  the  day  and  year 
first  aforesaid,  when  said  dog  was  permitted 
so  as  aforesaid  to  run  at  large,  the  said 
field  not  being  inhabited  by  deer;  that  the 
time  when  said  dog  was  permitted  to  run  at 
large  was  not  at  night — against  the  form 
of  the  statute."  The  section  of  the  statute 
alleged  to  have  been  violated  provides  that: 
"It  shall  be  unlawful  for  any  owner,  lessee 
or  custodian  of  any  dog  to  permit  such  dog 
to  run  at  large  In  woods  or  field  inhabited 
by  rabbits  or  game  birds,  except  only  be- 
tween the  1st  day  of  October  and  the  1st 
day  of  February  following:  Provided,  how- 
ever, that  at  all  other  times  during  the  year, 
such  dog  or  dogs  may  be  allowed  to  run 
when  the  owner,  lessee  or  custodian  is  with 
such  dog  or  dogs;  but  at  no  time  shall  any 
dog  be  allowed  to  run  rabbits  at  night  under 
penalty  of  twenty  dollars  for  each  offense; 
and  it  Is  further  provided,  that  this  act 
shall  in  no  wise  apply  to  fields  or  woods  in- 
habited by  deer."  The  grounds  relied  upon 
to  reverse  the  conviction,  so  far  as  I  deem 
them  of  sufficient  Importance  to  be  consider- 
ed, are: 

First  That  the  evidence,  as  disclosed  by 
the  record,  falls  to  show  that  Fogg  permit- 
ted his  dog  to  run  at  large  contrary  to  law. 
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"To  permit"  Is  defined  as  meaning  to  author- 
ize or  to  give  leave  (McHenry  v.  Winston 
[Ky.]  49  S.  W.  4);  but  the  term  "permit" 
has  been  often  used  synonymously  with 
"suffer,"  so  that  it  may  be  said  that  one  who 
suffers  the  doing  of  a  thing  which  he  might 
have  prevented  permits  it  22  Amer.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  700,  and  cases  there 
cited.  It  is  in  this  latter  sense  that  the 
term  is  used  in  the  statute  under  considera- 
tion. "Running  at  large,"  in  statutes  im- 
posing a  penalty  on  one  who  suffers  animals 
to  run  at  large  in  public  places,  is  used  in 
the  sense  of  strolling  without  restraint  or 
confinement;  wandering,  roving,  or  rambling 
at  will,  unrestrained.  18  Amer.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  536,  and  cases  there  cited. 
The  transcript  sent  up  by  the  justice  makes 
it  appear  that  there  was  evidence  tending  to 
show  that  Fogg  knowingly  allowed  and  suf- 
fered his  dog  to  run  loose,  out  of  his  sight 
and  control,  in  the  field  of  his  neighbor.  In 
reviewing  a  summary  conviction,  if  there 
be  legal  evidence  before  the  court  below  up- 
on which  the  certified  judgment  can  be  bas- 
ed, this  court  will  not  reverse  because  the 
evidence  would  lead  It  to  a  different  con 
elusion.  South  Brunswick  v.  Cranbury,  52 
N.  J.  Law,  298,  19  Atl.  787. 

Secondly.  It  is  insisted  that  the  convic- 
tion cannot  stand,  because  "the  evidence  fails 
to  show  that  the  field  where  the  alleged  vio- 
lation of  law  took  place  was,  at  the  time  of 
the  alleged  violation,  inhabited  by  rabbits." 
This  contention  cannot  prevail.  There  was 
testimony  before  the  justice  that  the  dog  of 
the  prosecutor  was  running  and  killed  a  rab- 
bit In  the  field  In  question.  There  was  also 
the  testimony  of  the  owner  of  the  field  that 
"there  are  rabbits  in  that  field."  From  this 
evidence  the  Inference  was  legitimate  that 
the  field  was  inhabited  by  rabbits. 

Thirdly.  It  Is  contended  that  "no  proof 
was  made  at  the  trial  showing  or  tending  to 
show  that  the  field  where  the  alleged  viola- 
tion of  law  took  place  was  not  inhabited  by 
deer,"  and  that  that  fact  was  fatal  to  the 
conviction.  But  this  contention  is  unsound. 
There  was  evidence  from  which  it  Beems  the 
inference  might  possibly  have  been  drawn 
that  the  field  was  not  inhabited  by  deer.  The 
owner  of  the  field  testified  that  he  had  never 
seen  a  deer  In  the  field.  But,  however  that 
may  be,  it  was  not  incumbent  on  the  plain- 
tiff below  to  prove  that  the  field  was  not  in- 
habited by  deer.  The  clause  providing  that 
the  act  shall  in  no  wise  apply  to  fields  or 
woods  Inhabited  by  deer  was  not  placed  In 
the  enacting  clause  by  which  the  offense 
was  described  and  forbidden,  so  as  to  bring 
the  case  within  the  rule  applied  in  Hoffman 
t.  Peters,  61  N.  J.  Law,  244,  17  Ati.  113,  but 
stands  In  an  entirely  separate  proviso.  To 
maintain  an  action  on  such  a  statute,  it  is 
enough  for  the  plaintiff  below  to  show  that 
the  defendant  Is  within  the  enacting  or  pro- 
hibitory clause,  and  the  burden  Is  on  the  de- 
fendant to  prove   himself  within  the  ex- 


ception. Farwell  v.  Smith,  16  N.  X  Law, 
133;  McGear  v.  Woodruff,  33  N.  J.  Law,  218; 
Clark  Thread  Co.  v.  Freeholders  of  Hudson, 
54  N.  J.  Law,  2G5,  23  Atl.  820.  The  contrary 
dictum  in  State  v.  Startup,  39  N.  J.  Law, 
423,  is  not  in  harmony  with  the  general 
tenor  of  judicial  decisions.  Plalnfield  v. 
Watson,  57  N.  J.  Law,  525.  31  Atl.  1040. 

Fourthly.  It  is  contended  that,  although 
the  section  of  the  act  sets  forth  that  it  shall 
be  unlawful  for  any  owner  of  any  dog  to 
permit  it  to  run  at  large  in  fields  inhabited 
by  rabbits,  no  penalty  Is  provided  for  a  viola- 
tion of  this  portion  of  the  statute.  But  this 
contention  cannot  prevail.  The  section  In 
question,  before  it  was  amended,  read  as 
follows:  "Sec.  24.  It  shall  be  unlawful  for 
any  owner,  lessee  or  custodian  of  any  dog 
to  permit  such  dog  to  run  at  large  in  woods 
or  fields  inhabited  by  rabbits  or  game  birds, 
except  when  said  dog  is  in  the  custody  or 
charge  of  Its  owner,  lessee,  or  custodian,  dur- 
ing the  close  season  herein  provided  for  hare 
(commonly  known  as  rabbit),  under  a  pen- 
alty of  twenty  dollars  for  each  offense."  By 
an  inspection  of  the  section  as  it  now  stands 
it  will  be  seen  that  there  has  been  Inserted 
therein  the  provision  that  "at  no  time  shall 
any  dog  be  allowed  to  run  rabbits  at  night" 
This  is  Inserted  Immediately  before  the 
naming  of  the  penalty;  the  evident  intent 
being,  not  to  take  "away  the  operation  of  the 
penalty  from  the  main  provision  of  the  sec- 
tion, but  to  make  the  penalty  also  applicable 
to  the  provision  forbidding  the  running  of 
rabbits  at  night  Courts  will,  in  the  con- 
struction of  statutes,  for  the  purpose  of  ar- 
riving at  the  intention  of  the  lawmaker,  dis- 
regard punctuation,  or  repunctuate,  if  need 
be,  to  reach  the  real  meaning  of  the  statute. 
Howard's  Saving  Institution  v.  Newark,  63 
N.  J.  Law,  65,  42  Atl.  848.  With  the  punctu- 
ation deprived  of  any  particular  significance, 
the  words  of  the  statute  plainly  provide  a 
penalty  for  the  offense  charged  in  the  com- 
plaint 

The  judgment  below  should  be  affirmed, 
with  costs. 


(72  N.  J.  E.  887) 
VULCAN  DBTTNNINO  CO.  v.  AMERICAN 

CAN  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

July  2.  1907.) 

1.  Equity— Clean  Hands— Fraud  of  Agent. 

The  maxim,  "One  who  comes  into  equity 
must  ctene  with  clean  hands,"  is  based  upon 
conscience  and  good  faith,  and  the  bad  faith 
or  the  unconscionable  conduct  that  will  justify 
the  application  of  this  maxim  must  be  based  up- 
on actual  knowledge  or  willful  fraud.  The 
fraud  of  an  agent  that  is  by  mere  imputation 
chargeable  upon  a  complainant  will  not  render 
the  hands  of  the  latter  unclean  within  the 
meaning  of  this  maxim. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  85  185-187.) 

2.  Same. 

"Unclean  hands,"  within  the  meaning  of 
the  maxim  of  equity,  is  a  figurative  description 
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of  a  class  of  suitors  to  Whom  a  court  of 
equity  as  a  court  of  conscience  will  not  even 
listen,  because  the  conduct  of  such  suitors  is 
Itself  unconscionable  in  the  moral  sense  that 
imports  actual  knowledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19,  Equity,  H  185-187.] 

3.  Injunction  —  Trade    Secrets  —  Cobpoba,- 

TION— DIRECTORS—  BREACH  OF  TBTJST. 

The  complainant  purchased  from  a  concern 
in  Holland  a  process  for  the  successful  detinning 
of  tin  scrap  which  was  unknown  in  this  coun- 
try, the  secret  of  which  is  zealously  guarded. 
After  the  success  of  the  process  had  been  dem- 
onstrated, one  of  the  complainant's  original  di- 
rectors, charged  as  such  with  the  duty  of 
secrecy,  and  who,  moreover,  held  in  individual 
trust  for  the  complainant  a  copy  of  the  formula 
of  its  process,  became  the  president  of  the  de- 
fendant corporation,  and  with  the  assistance 
of  certain  discharged  employes  of  the  complain- 
ant installed  for  the  defendant  corporation  as 
a  competitor  of  the  complainant  the  process  so 
purchased  by  the  latter.  Upon  a  bill  filed  to 
enjoin  this  Inequitable  competition  and  to  re- 
strain the  further  publication  of  the  complain- 
ant's process— 

Held:  (a)  That  the  quondam  director  of  the 
complainant  should  be  enjoined,  because  of  his 
breach  of  trust. 

(b)  That  the  defendant  corporation  should  be 
enjoined,  because  the  knowledge  of  its  president 
was  imputable  to  it. 

(c)  That  the  discharged  employes  of  the  com- 

Slainant  should  be  enjoined,  under  the  rule  laid 
own  in  this  court  in  the  case  of  Stone  v. 
Ooss,  65  N.  J.  Eq.  756,  65  AtL  736,  63  L.  R. 
A  344. 

Held,  also,  that  assuming  that  the  complain- 
ant had  not  acquired  a  title  to  its  process  that 
was  good  as  against  the  discoverer  thereof,  and 
also  that  the  process  itself  was  not  absolutely 
a  secret  one,  the  complainant  upon  general  prin- 
ciples of  equity  is  entitled,  as  against  its  wrong- 
doing trustee  and  others  chargeable  with  no- 
tice, to  protect  the  qualified  secrecy  of  such 
process  that  arose  from  such  relation  of  trust 
and  confidence 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations.  H  1363,  1364,  1754;  vol. 
27,  Injunction,  {  110.) 

4.  Principal  and  Agent— -Knowledge  or 
Agent. 

The  knowledge  of  an  agent  casually  ob- 
tained is  chargeable  to  a  principal  by  whom  he 
is  afterward  employed,  whenever  the  princi- 
pal, if  acting  himself  or  (if  a  corporation)  when 
acting  through  some  other  agent,  would  in  the 
natural  course  of  events  have  acquired  the 
knowledge,  or  have  been  put  upon  such  inquiry 
as  was  the  equivalent  of  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  670.] 

5.  Saws. 

The  case  of  Sooy  ▼.  State,  41  N.  3.  Law, 
394,  approved  and  applied;  and  the  case  of  Wil- 
lard  v.  Denise,  26  Atl.  29,  50  N.  J.  Eq.  483,  35 
Am.  St.  Rep.  788,  overruled. 

6.  Trusts— Purchase  by  Trustee. 

If  a  trustee  purchases  a  title  that  cares  or 
completes  one  that  he  holds  in  trust,  the  pre- 
sumption in  equity  will  be  that  the  later  pur- 
chase was  made  in  aid  of  the  former  trust 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  47,  Trusts,  H  830-335.] 

Swayze,  Bogert,  Vroom,  and  Green,  XJ,  dis- 
senting. 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 
Bill   by   the   Vulcan   Detinning   Company 
against   toe   American   Can   Company   and 


others.    Decree   for   defendants,   and   com- 
plainant appeals.    Reversed. 
See  62  AtL  881. 

Robert  H.  McCarter,  Henry  Wollman,  and 
Edward  S.  Seldman,  for  appellant  Richard 
V.  Lindabury,  for  respondents. 

GARRISON,  1.  The  bill  of  complaint  In 
this  case  was  dismissed  by  the  Court  of 
Chancery  upon  the  sole  ground  that  the  com- 
plainant did  not  come  Into  court  with  clean 
hands.  The  facts  upon  which  this  deter- 
mination rests,  as  stated  in  the  conclusions 
of  the  learned  Vice  Chancellor,  are  briefly 
these:  The  process  which  It  was  the  object 
of  the  complainant's  bill  to  enjoin  the  de- 
fendants from  using  or  making  public  was 
the  discovery  of  the  Goldschmidt  Bros,  of 
Germany,  and  was  as  early  as  the  year  1891 
in  successful  operation  at  their  factory  in 
Essen,  Germany,  where  it  was  guarded  by 
its  discoverers  as  a  secret  process.  A  large 
part  of  the  tin  scrap  used  by  the  Gold- 
schmldts  at  this  factory  was  shipped  to 
them  from  New  York  by  the  firm  of  A.  Kern 
&  Co.,  of  which  Adolph  Kern  was  the  head. 
As  early  as  1892  the  advantages  of  the 
erection  of  a  detinning  plant  In  this  country 
were  seen  by  Mr.  Kern,  and  led  him  to  en- 
ter into  an  extended  correspondence  upon  the 
subject  with  the  Goldschmldts,  which  cul- 
minated In  the  submission  to  them  of  a 
proposition  looking  to  the  establishment  of 
their  process  In  this  country  under  a  corpo- 
rate enterprise  in  which  they  should  take 
stock.  After  considerable  correspondence 
this  proposition  was  definitely  declined  by 
the  Goldschmldts  by  a  letter  of  May  7,  1897, 
the  concluding  paragraph  of  which  la  as 
follows: 

"When  one  considers  further  that  detin- 
ning Is  much  dearer  in  America  than  here, 
as  wages  are  higher  and  chemicals  more 
expensive,  it  is  clear  that  an  establishment  in 
America  cannot  compete  with  those  in  this 
country.  I  consider  under  these  entirely 
changed  conditions  the  establishment  of  a 
factory  over  there  Is  a  mistake  and  not  able 
to  exist  and  consequently  I  will  not  take  any 
part  whatever  In  such  on  enterprise.  Very 
respectfully,  Th.  Goldschmidt" 

In  the  course  of  this  correspondence  Dr. 
Goldschmidt  had  in  a  letter  of  May  16, 1896, 
stated  that  his  process  was  being  used  at 
Vlisslngen,  Holland,  by  a  concern  called  the 
"Tinfabriek,"  which  had  been  organized  for 
this  purpose  by  one  Laernoes,  who  had  clan- 
destinely obtained  the  secret  of  the  process. 
It  does  not  appear  that  Kern  ever  commu- 
nicated this  piece  of  information  to  any  one, 
except  to  Laernoes  himself  some  two  years 
later.  From  this  time  both  of  these  de- 
tinning plants,  namely,  the  Goldschmldts  at 
Essen  and  the  Tinfabriek  at  Vlisslngen,  drew 
upon  this  country  for  their  shipments  of  tin 
scrap,  and  as  a  great  part  of  this  refuse  ma- 
terial was  obtained  by  Kern  from  the  tin 


Digitized  by 


Google 


N.J.) 


VULCAN  DET1NNING  CO.  t.  AMERICAN  CAN  CO. 


341 


can  factories  near  New  York  the  attention 
of  the  proprietors  of  these  factories  was  also 
directed  to  the  desirability  of  having  a  de- 
tinning  plant  of  their  own,  If  the  process 
of  Its  successful  operation  could  be  obtained. 
This  community  of  Interest  brought  together 
Kern  and  these  manufacturers,  and  resulted 
in  a  tentative  agreement  for  the  promotion 
and  financiering  of  such  a  project,  provid- 
ed the  process  used  by  their  foreign  cus- 
tomers could  be  obtained  by  negotiation. 
This  matter  was  intrusted  to  Kern,  who, 
knowing  from  bis  correspondence  with  the 
Goldschmidts  that  they  regarded  the  enter- 
prise as  entirely  unfeasible,  went  directly  to 
Vlissingen  (of  which  tbe  English  name  Is 
Flushing),  and  there  met  Laernoes,  and  as- 
certained from  him  tbe  terms  upon  which  the 
co-operation  of  tbe  Tlnfabriek  could  be  bad. 
This  was  In  1898.  An  option  embodying 
these  terms  was  secured  by  Kern,  who, 
after  visiting  other  factories  at  Kempen  and 
TJerdingen,  where  less  productive  processes 
were  used,  went  to  Essen  in  a  final  endeavor 
to  enlist,  If  possible,  the  Goldschmidts  In 
tbe  American  venture,  but  without  success. 
Tbe  net  result,  therefore,  of  Kern's  visit  to 
Europe,  was  bis  option  with  the  Tlnfabriek, 
which  upon  his  return  to  New  York  he  ac- 
cepted in  the  name  of  A.  Kern  ft  Co.,  with 
whom  It  had  been  made,  and  later  transfer- 
red to  tbe  Vulcan  Metal  Refining  Company, 
.  corporation  of  this  state,  and  one  of  the 
underlying  companies  of  the  present  com- 
plainant. 

Under  the  terms  of  this  executed  option 
the  Tlnfabriek  installed  the  process  In  ques- 
tion at  two  factories  of  the  complainant  In 
this  country,  receiving  therefor  in  cash  and 
capital  stock  a  sum  approximating  $200,000. 

To  restrain  the  defendant  Assmann  (who 
was  one  of  the  original  corporators  who 
made  this  purchase)  and  the  defendant  cor- 
poration of  which  he  is  president  from  using 
or  making  public  this  process  in  violation  of 
an  alleged  trust  between  Assmann  and  tbe 
complainant  Is  the  main  object  of  tbe  pres- 
ent bill. 

From  these  circumstances  and  others  de- 
tailed by  tbe  learned  Vice  Chancellor  be 
reached  the  conclusion  that  the  process  used 
by  the  Tlnfabriek  was  a  fraud  upon  the 
Goldschmidts,  of  which  Kern,  by  reason  of 
bis  correspondence  with  Dr.  Goldschmidt  In 
1896,  had  knowledge,  and  that  when  Kern 
In  1898  became  the  agent  of  the  corporators 
of  the  complainant,  through  whom  tbe  Tln- 
fabriek process  was  acquired,  the  prior 
knowledge  Kern  had  thus  casually  obtained 
must  be  imputed  to  the  complainant,  under 
the  decision  of  this  court  In  the  case  of  Wll- 
lard  v.  Denlse,  50  N.  J.  Eq.  482,  26  Atl.  29, 
85  Am.  St  Rep.  788.  Having  reached  this 
conclusion  as  to  tbe  Imputation  of  Kern's 
knowledge  to  the  complainant,  the  Vice  Chan- 
cellor further  concluded  that  the  effect  of 
such  imputation  was  to  render  the  hands 


of  the  complainant  unclean,  within  that  max- 
im of  equity  by  which  a  deaf  ear  Is  tamed 
to  a  suitor  in  a  court  of  conscience  regard- 
ing a  matter  in  respect  to  which  his  own  con- 
duct has  been  unconscionable. 

In  reaching  this  last  conclusion  the  learn- 
ed Vice  Chancellor  fell,  we  think,  into  the 
error  of  ascribing  an  unconscionable  status 
to  the  complainant  by  force  of  a  presump- 
tion of  remedial  law  that  in  its  most  ex- 
treme application  affects  only  the  legal  rights 
of  parties  and  not  at  all  their  moral  stand- 
ing. That  tbe  knowledge  possessed  by  an 
agent,  but  not  acquired  by  him  while  act- 
ing for  his  principal,  will  under  certain  con- 
ditions be  imputed  to  the  latter,  Is  in  the 
nature  of  a  presumption  indulged  In  by 
courts  In  working  out  the  rights  of  litigating 
parties.  It  Is  never  a  rule  of  evidence  by 
which  the  actual  possession  of  knowledge 
by  the  principal  can  In  point  of  fact  be  es- 
tablished. On  the  contrary,  an  essential 
part  of  the  presumption  In  question  Is  that 
tbe  principal  Is  Ignorant  of  the  knowledge 
that  has  been  casually  acquired  by  his 
agent;  hence,  by  the  hypothesis,  the  principal 
Is  not  only  Ignorant  of  the  knowledge  thus 
acquired,  but,  if  such  knowledge  involves  a 
fraud,  the  principal  Is  Innocent  of  such 
fraud.  True,  he  may  be  bound  by  It  In  the 
sense  that  his  legal  rights  may  be  determin- 
ed with  reference  to  the  knowledge  with 
which  he  Is  thus  chargeable;  but  his  con- 
science is  void  of  offense,  and  hence  It  can- 
not with  any  propriety  be  said  that  his 
hands  are  unclean,  for  "unclean  hands." 
■within  the  meaning  of  the  maxim  of  equity, 
is  a  figurative  description  of  a  class  of  suit- 
ors to  whom  a  court  of  equity  as  a  court  of 
conscience  will  not  even  listen,  because  the 
conduct  of  such  suitors  is  itself  unconscion- 
able— L  e.,  morally  reprehensible  as  to  known 
facts.  The  entire  Ineptitude  of  the  presump- 
tion respecting  Imputed  knowledge  to  rele- 
gate the  complainant  In  the  present  case  to 
this  reprobated  class  must,  we  think,  be  ap- 
parent As  was  said  by  the  Kentucky  Court 
of  Appeals,  speaking  through  Mr.  Justice 
Burnam  (afterward  Chief  Justice):  "The 
maxim,  'One  who  comes  into  equity  must 
come  with  clean  hands,'  is  based  upon 
conscience  and  good  faith."  American  As- 
sociation v.  Innls,  109  Ky.  595,  60  S.  W.  888. 

Upon  the  ground  stated  we  think  that  the 
learned  Vice  Chancellor  committed  error, 
without  regard  to  the  pertinence  of  the 
maxim  of  clean  hands  to  the  knowledge  that 
he  Imputed  to  the  complainant  or  to  the  pro- 
priety of  such  imputation. 

Our  conclusion  as  to  this  branch  of  the 
case  leads  to  the  reversal  of  the  decree  be- 
low, unless  the  respondents  are  entitled  to 
hold  the  decree  upon  the  merits  of  the  case, 
which  the  court  below,  because  of  Its  ruling 
as  to  the  complainant's  status,  did  not  find 
It  necessary  to  pass  upon,  but  which  on  this 
appeal  counsel  on  either  side  have  had  the 
prevision  to  argue  with  great  fullness. 
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The  testimony  taken  In  the  case,  although 
very  considerable  In  extent,  does  not  pre- 
sent any  especial  difficulty  as  regards  the  ma- 
terial facts.  Stated  succinctly  and  In  un- 
argumentatlve  form,  the  facts  as  we  find 
them  to  be  from  the  testimony  are  these: 
Prior  to  1898  the  detinnlng  of  tin  scrap  had 
not  been  successfully  carried  on  in  this 
country,  for  the  reason  that  the  process  by 
which  such  waste  material  could  be  so  treat- 
ed that  both  the  iron  and  the  tin  of  which 
It  Is  composed  could  be  separated  and  made 
commercially  profitable  was  unknown  here. 
Such  a  process  was,  however,  in  successful 
operation  in  Vlissingen,  In  Holland,  by  a 
concern  called  the  "Tlnfabriek,"  a  fact  that 
was  known  to  shippers  and  dealers  in  tin 
scrap  In  this  country,  among  whom  were 
Adolph  Kern,  a  shipper,  and  Franz  A. 
Assmann,  a  manufacturer,  aud  to  others  in 
the  same  line  of  business.  These  dealers  also 
knew  that  detinnlng  was  carried  on  at  Essen, 
in  Germany;  but  Kern  alone  knew,  from  the 
private  sources  already  referred  to,  that  the 
Goldschmidts  claimed  that  they  were  the 
originators  of  the  process  and  that  the  Vlis- 
singen concern  had  pirated  their  secret  The 
legitimate  profits  of  detinnlng  at  a  home 
plant  the  tin  scrap  that  was  thus  being  ex- 
ported to  Europe  induced  these  American 
dealers  In  that  material  in  tbe  year  1898  to 
agree  amongst  themselves  to  subscribe  the 
necessary  capital  to  financier  such  an  un- 
dertaking In  corporate  form,  if  the  secret  of 
the  process  that  was  being  successfully  op- 
erated abroad  and  the  right  to  use  it  could 
be  obtained.  This  mission  was  Intrusted  to 
Kern,  whose  visit  to  Europe  on  this  errand 
has  already  been  alluded  to.  The  practical 
result  of  Kern's  mission,  so  far  as  the  pro- 
moters of  the  proposed  corporation  are  con- 
cerned, was  that  it  was  successful,  and  was 
followed  up  immediately  by  the  execution  of 
the  option  that  Kern  had  obtained  with 
Tlnfabriek  and  the  installation  by  that  con- 
cern of  two  detinnlng  plants  for  the  Ameri- 
can corporators,  for  which  the  Tlnfabriek 
received  in  cash  and  capital  stock,  that  was 
soon  worth  more  than  par,  a  sum  that  fell 
little  short  of  $200,000.  The  rights  of  the  two 
corporations  for  which  these  plants  were 
originally  Installed  have  since  been  acquired 
and  are  now  represented  by  the  complain- 
ant Of  the  good  faith  of  the  American  cor- 
porators in  tbe  transaction  which  involved 
the  payment  of  this  large  sum  of  money  no 
legitimate  doubt  Is  raised  by  the  testimony. 
Whether  the  prior  knowledge  possessed  by 
Kern  made  his  conduct  fraudulent  as  to  the 
Goldschmidts,  so  that  in  a  suit  brought  by 
them  such  fraud  would  be  Imputable  to 
these  corporators,  is  a  question  that  does 
not  concern  this  present  controversy.  It 
should  be  noted,  however,  that  there  Is  a 
wide  difference  between  the  absolute  secrecy 
which  the  discoverer  of  a  process  has  the 
legal  right  to  protect  and  the  qualified  secre- 


cy which  tbe  complainant  claims  the  equita- 
ble right  to  secure.  That  the  complainant 
carefully  guarded  such  secret  as  it  had  ac- 
quired is  amply  proved  in  the  case.  That 
Assmann  as  one  of  the  original  promoters 
and  one  of  the  first  directors  of  the  com- 
plainant was  especially  Impressed  with  the 
importance  of  so  guarding  the  process  is 
shown  in  the  testimony  in  many  ways,  one 
only  of  which  need  now  be  mentioned,  name- 
ly, that  he  himself  became  Individually  the 
depository  of  a  copy  of  the  formula  of  the 
process,  for  the  express  purpose  of  guarding 
it  for  the  mutual  benefit  of  himself  and  his 
associates.  The  enterprise  conducted  upon 
these  lines  was  from  the  very  first  a  suc- 
cess, both  practically  and  commercially,  and 
so  continued  until  the  year  1901,  in  which 
year  Assmann  transferred  his  personal  busi- 
ness as  a  manufacturer  of  tin  cans  to  a  cor- 
poration created  In  that  year,  namely,  tbe 
American  Can  Company,  the  defendant  cor- 
poration in  the  present  suit  Upon  the  or- 
ganization of  this  company  Assmann  be- 
came Its  president,  sold  out  all  of  his  hold- 
ings of  stock  in  the  two  detinnlng  companies, 
resigned  his  directorship  in  each,  and  became 
the  leading  spirit  in  the  Installation  for  the 
American  Can  Company  of  two  plants  using 
a  process  of  detinnlng  similar  to  the  com- 
plainant's, having  called  to  his  assistance  for 
this  purpose  three  former  employes  of  the 
complainant,  who,  together  with  Assmann 
and  the  American  Can  Company,  are  the  de- 
fendants to  the  present  bill. 

The  testimony  admits  of  no  other  rational 
conclusion  than  that  the  detinnlng  plants 
that  thus  came  Into  existence  in  competition 
with  the  complainant's  are  employing  the 
process  originally  purchased  by  the  com- 
plainant which  Assmann  had  undertaken  to 
safeguard  in  its  interests.  That  this  result 
was  brought  about  by  a  breach  of  confidence 
upon  Aasmann's  part  toward  his  original  as- 
sociates, both  as  regards  the  use  of  the  pro- 
cess itself  and  the  enticement  of  the  former 
employes  of  the  complainant  into  his  scheme, 
is  also  the  only  legitimate  inference  that  can 
be  drawn  from  the  proofs.  That  In  both  of 
these  respects  he  was  acting  directly  on  be- 
half of  the  defendant  corporation  of  which 
he  was  both  president  and  agent  follows  as 
a  necessary  deduction. 

Having  reached  these  conclusions  as  to  the 
effect  of  the  testimony,  the  question  arises 
whether  upon  these  facts  the  complainant, 
is  entitled  to  any  relief,  and,  if  so,  to  what 
extent  and  of  what  nature.  Counsel  for  the 
defendants  with  much  confidence  argues  that 
the  complainant  Is  entitled  to  no  relief,  be- 
cause the  secret  process  it  seeks  to  enjoin 
the  defendants  from  using  is  not  in  fact  a 
secret;  and,  secondly,  because,  if  it  Is  a  secret, 
the  legal  title  to  such  secret  is  not  in  the 
complainant  Tbe  pertinence  of  these  propo- 
sitions to  the  present  controversy  depend  d 
to  a  great  extent  upon  the  precise  nature  of 
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the  equitable  relief  the  complaisant  is  war- 
ranted in  claiming.  When  the  complainant's 
bill  was  filed  In  the  Court  of  Chancery,  it 
was  immediately  challenged  by  the  defend- 
ants by  a  demurrer,  upon  the  claim  that 
no  grounds  for  equitable  relief  were  disclosed 
by  the  bilL  The  pleading  thus  directly  at- 
tacked was  sustained  in  a  carefully  consid- 
ered opinion  by  Vice  Chancellor  Reed,  an 
examination  of  which  will  show  that  the 
propositions  now  relied  upon  by  the  respond- 
ents were  substantially  the  grounds  then  ad- 
vanced and  disposed  of  In  the  court  below. 
Vulcan  Detuning  Company  t.  American  Can 
Company  (N.  J.  Ch.)  58  Atl.  290. 

The  conclusions  set  out  in  the  opinion  of 
Vice  Chancellor  Reed  need  not  be  here  re- 
hearsed, since  it  Is  sufficient  for  present 
purposes  to  say  that  their  general  purport  was 
that,  Inasmuch  as  neither  party  stood  in  the 
shoes  of  the  discoverer  of  the  secret  process, 
and  as  the  complainant  was  not  claiming  un- 
der the  Goldschmldts,  but  under  the  Tlnfa- 
brlek,  the  rights  that  the  former  might  set 
up  would  not  avail  the  defendants  to  Justify 
a  breach  of  trust  toward  the  complainant 
respecting  a  matter  that,  so  far  as  the  par- 
ties before  the  court  were  concerned,  was 
traceable  to  a  common  source;  in  fine,  that 
the  equity  of  the  bill  rested  upon  principles 
generally  applicable  to  trusts,  and  not  upon 
rights  peculiar  to  the  discoverer  of  a  secret 
process.  After  this  conclusion  was  filed, 
namely,  June  13,  1904,  an  assignment  and  li- 
cense from  the  Goldschmldts  to  the  defend- 
ant corporation,  dated  October  17,  1904,  was 
made.  The  effect  of  this  instrument  was,  of 
course,  not  directly  Involved  In  the  decision 
in  question;  but  as  far  as  it  went  the  deci- 
sion was  the  law  of  the  case,  and  placed  the 
equity  of  the  bill  upon  an  alleged  breach  of 
confidence  respecting  a  secret  process,  and 
not  upon  any  Inherent  property  In  such  pro- 


Looking,  now,  a  little  more  closely  at  the 
nature  of  the  relief  called  for  by  the  com- 
plainant's case,  which  we  are  now  enabled 
to  do  in  the  light  of  the  issues  that  have 
been  actually  tried,  we  shall  see,  I  think, 
that  too  much  emphasis  has  perhaps  been 
placed  upon  the  element  of  absolute  secrecy 
in  the  process,  and  that  not  enough  stress 
has  been  laid  upon  the  Inequitable  character 
of  the  defendants'  conduct  in  making  a  use 
of  such  process  that  was  Inimical  to  the  com- 
plainant's interests.  What  I  wish  to  point 
out  is  that  the  real  gravamen  of  the  com- 
plainant's bill,  as  amplified  in  the  proofs, 
is  not  that  the  defendants  are  threatening 
to  destroy  the  value  of  an  absolutely  secret 
process  by  Imparting  it  to  the  public,  but 
that  the  defendants,  while  keeping  the  se- 
cret of  the  process  to  themselves,  are  making 
a  use  of  it  that  is  inequitable  as  to  the  com- 
plainants. In  fine,  the  main  and  Immediate 
need  of  the  complainant,  as  shown  by  the 
testimony,  Is  to  be  protected  from  the  In- 
equitable competition  to  which  it  has  been 


exposed  by  a  breach  of  confidence.  Inciden- 
tal to  this  relief,  and  resting  upon  the  same 
equitable  jurisdiction,  is  the  restraint  of 
the  defendants  from  publishing  the  process 
itself,  of  which,  however,  there  is  no  proof 
of  any  present  threat  or  intention.  Indeed, 
as  long  as  the  present  state  of  affairs  exist, 
such  publication  would  be  equally  Injurious 
to  both  parties,  and  for  the  same  reason, 
namely,  because  of  the  competition  to  which 
it  would  expose  the  business  In  which  each 
is  at  present  engaged.  I  am  not  suggesting 
that  the  complainant  Is  not  entitled  to  an 
Injunction  enjoining  publication,  for  I  think 
that  it  is;  but  I  am  now  saying  that  the 
main  ground  for  relief  disclosed  by  the  com- 
plainant's case  is  the  existence  of  inequita- 
ble competition  arising  from  a  breach  of 
trust,  and  hence  referable  to  general  prin- 
ciples of  equity,  and  not  to  those  special  doc- 
trines by  which  unpatented  secrets  are  pro- 
tected. In  the  application  of  these  general 
principles  the  secrecy  with  which  a  court 
of  equity  deals  is  not  necessarily  that  ab- 
solute secrecy  that  Inheres  In  discovery,  but 
that  qualified  secrecy  that  arises  from  mutu- 
al understanding,  and  that  is  required  alike 
by  good  faith  and  by  good  morals.  It  is 
proper  to  say  here  that  the  plea  that  ab- 
solution should  be  granted  by  courts  of  equity 
from  the  observance  of  such  private  obliga- 
tions whenever  the  public  will  thereby  be  the 
gainer  cannot  for  a  moment  be  entertained. 
The  language  of  Justice  Brown,  cited  in  the 
brief  of  counsel,  namely,  "It  Is  as  Important 
to  the  public  that  competition  should  not  be 
repressed  by  worthless  patents  as  that  the 
patentee  of  a  really  valuable  Invention  should 
be  protected  In  his  monopoly,"  has,  as  I  read 
the  case  of  Pope  Manufacturing  Company  v. 
Gormully,  144  U.  S.  224,  12  Sup.  Ct  632,  36 
Ij.  Ed.  414,  no  such  import  In  the  context 
in  which  it  stands  In  Mr.  Justice  Brown's 
opinion.  The  notion  that  the  multiplication 
of  worthless  patents  inflicts  as  great  an  in- 
jury upon  the  public  as  the  multiplication 
of  worthless  citizens  would  do,  can  never,  I 
fancy,  be  accepted  by  a  court  of  equity  as  a 
sound  proposition  on  which  to  base  a  doc- 
trine absolving  trustees  from  the  observance 
of  their  trusts. 

The  conclusion  to  which  the  foregoing  con- 
siderations lead  Is  that,  entirely  aside  from 
the  technical  secrecy  of  the  process  or  the 
abstract  question  of  property  therein,  the 
complainant  is  entitled  to  have  Its  trustee, 
his  associates,  and  their  servants  restrained 
from  using  against  the  interests  of  the  com- 
plainant the  very  process  with  which  Its 
trustee  was  Intrusted  for  its  benefit.  It  is 
further  worthy  of  note,  upon  this  question  of 
the  secrecy  of  the  process,  that,  apart  from 
the  peculiar  rights  of  Its  discoverer,  the 
secrecy  of  a  process  may  be  viewed  in  two 
aspects:  First,  as  having  for  its  object  the 
keeping  of  the  public  in  ignorance  of  the 
nature,  source,  or  composition  of  a  commer- 
cial product  that  Is  put  upon  the  market; 


Digitized  by  VjOOQIC 


344 


67  ATLANTIC  REPORTER. 


CN.J. 


and,  second,  as  baring  for  Its  object  the 
prevention  of  competition  by  rivals  In  pro- 
duction. The  first  of  these  aspects  has  sole 
regard  to  the  public  as  prospective  purchas- 
ers; the  second  has  reference  solely  to  rivals 
In  probable  competition.  In  the  case  before 
us  publication  by  the  complainant's  trustee 
would,  of  course,  violate  the  obligation  of 
secrecy  In  each  of  these  respects;  but,  as 
regards  the  second,  namely,  prospective  com- 
petition, such  trust  Is  equally  violated  If  the 
trustee  himself  uses  the  secret  to  engage  In 
such  competition,  even  though,  as  would 
clearly  In  that  case  be  to  his  Interest,  be 
sedulously  kept  the  secret  to  himself,  ex- 
cepting so  far  as  his  selfish  use  of  it  required 
the  co-operation  of  associates  and  servants. 
To  this  the  trustee  might  indeed  answer: 
"It  Is  true  that  I  agreed  to  keep  your  secret 
from  others;  but  I  did  not  agree  that  I 
would  not  myself  make  use  of  it  in  competi- 
tion with  you."  But  It  is  not  likely  that 
a  court  of  equity  would  regard  such  answer 
as  in  any  wise  ingenuous  or  exculpatory. 
The  present  case  rests,  as  it  seems  to  me, 
largely  upon  the  distinction  thus  Indicated. 
The  secrecy  maintained  by  the  original  pur- 
chasers of  the  process  In  question  was  not 
in  order  that  the  public  might  not  know 
what  it  was  buying,  but  that  the  profits  of 
production  shold  not  be  cut  by  rivals.  It 
was  unquestionably  to  this  end  that  the 
process  was  sedulously  guarded  by  Assmann 
and  his  original  associates,  and  by  Assmann 
as  a  personal  trustee  of  its  formula.  When, 
therefore,  Assmann  Bevered  his  connection 
with  the  complainant  and  Installed  the  pro- 
cess In  question  for  the  defendant  corpora- 
tion as  a  competitor  in  production,  It  is  the 
same  in  equity  as  If,  without  having  severed 
such  prior  connection,  he  bad  broken  faith 
with  bis  fellows  by  imparting  to  a  rival  the 
secret  which  he  bad  promised  to  preserve. 
The  Jurisdiction  of  equity  In  such  case, 
whether  the  breach  of  trust  be  actually 
beneficial  to  the  wrongdoing  trustee  or  only 
Injurious  to  bis  cestuis  que  trust,  is  too 
familiar  to  justify  the  citation  on  authori- 
ties. 

This  being  so  as  to  the  defendant  Assmann, 
the  complainant  contends  that  the  same  facts 
and  the  same  equitable  doctrine  require  that 
the  same  relief  be  decreed  against  the  de- 
fendant corporation,  for  whom  Assmann  was 
acting  when  he  did  the  acts  that  constitute 
his  breach  of  trust  with  the  complainant. 
This  contention  Is  undoubtedly  correct,  If  the 
defendant  corporation  knew  or  had  notice 
that  Assmann  held  the  secret  of  the  com- 
plainant's process  In  a  confidential  or  trust 
capacity ;  for  in  that  case  it  became  itself  a 
trustee  for  the  complainant,  at  least  to  the 
extent  of  being  enjoined  from  using  the  pro- 
cess or  making  publication  of  it  It  is  all 
but  impossible  to  avoid  the  conclusion  that 
the  directors  of  the  American  Can  Company 
had  actual  knowledge  of  sufficient  facts  to 
constitute  euch  notice.    The  community  of 


interest  in  the  tin  scrap  trade,  the  sudden 
cessation  of  the  wholesale  exportation  of 
such  scrap,  the  new  domestic  market  opened 
for  It  by  the  establishment  of  the  complain- 
ant's plants,  the  fact  that  the  complainant 
alone  in  this  country  was  able  successfully  to 
treat  the  scrap,  and  the  personal  knowledge 
of  the  actual  facts  by  some  of  the  leading 
spirits  In  the  organization  of  the  defendant 
company,  almost  compel  the  conclusion  that 
the  history  of  the  complainant's  process  and 
of  Assmann's  connection  with  It  were  known 
to  the  management  of  the  American  Can 
Company  when  It  ventured  its  capital  in  the 
enterprise  engineered  by  Its  president.  It  is 
all  but  Impossible  to  demonstrate  by  direct 
proof  that  a  corporation  has  knowledge  apart 
from  the  knowledge  possessed  by  the  agen- 
cies through  which  its  functions  are  per- 
formed; hence  the  mere  fact  that  the  com- 
plalnant  Is  unable  to  adduce  any  corporate 
resolution  of  the  defendant  expressly  assert- 
ing its  knowledge  of  the  complainant's  secret 
and  of  Assmann's  connection  therewith  does 
not  prevent  our  reaching  the  conclusion  that 
the  defendant  had  such  knowledge,  If  such  Is 
the  Inference  to  which  the  testimony  by  irre- 
sistible weight  of  probability  tends.  Had 
these  facts  been  found  by  the  court  below, 
where  the  witnesses  were  orally  examined 
and  the  testimony  reviewed  in  extenso  by 
counsel,  I  can  see  no  ground  upon  which 
such  finding  could  be  reversed.  The  circum- 
stance that  we  are  now  required  in  the  first 
Instance  to  find  tnls  Important  fact  from  a 
mass  of  printed  testimony  occasions  the  only 
hesitation  I  feel  in  deciding  this  question  ad- 
versely to  the  respondents,  without  first  look- 
ing at  the  case  as  It  would  stand  If  proof  of 
actual  notice  were  admittedly  lacking. 

The  doctrine  Invoked  by  the  complainant 
upon  this  latter  assumption  is  that  a  con- 
structive trust  arises  where  one  receives 
trust  property  without  actual  notice  of  the 
trust,  but  also  without  paying  for  It  a  val- 
uable consideration.  By  force  of  this  doc- 
trine. It  is  claimed  that  the  defendant  corpo- 
ration became  a  trustee  of  the  complainant, 
because  It  did  not  pay  a  valuable  considera- 
tion to  Assmann  for  the  secret  process  he  In- 
stalled for  it  The  difficulty  In  the  way  of 
applying  this  doctrine  to  the  facts  of  the 
present  case  is  that  while  the  American  Can 
Company  did  not  pay  anything  to  Assmann, 
It  did  expend  large  sums  of  money  In  ex- 
ploiting the  process  he  secured  for  it;  and 
this  expenditure,  if  Innocently  made — that  is, 
if  made  without  notice — would  constitute  an 
equitable  consideration  that  would  take  the 
case  out  of  the  doctrine  that  Is  thus  invoked. 
So  that  upon  the  assumption  that  the  can 
company  did  not  have  actual  notice  of  the 
circumstances  that  constituted  Its  president's 
breach  of  confidence  with  the  complainant  it 
Is  not  amenable  to  the  relief  the  complain- 
ant now  seeks,  unless,  by  force  of  Assmann's 
agency  In  procuring  the  process  for  it,  such 
knowledge  as  he  possessed  is  by  Imperative 
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presumption  to  be  imputed  to  the  defendant 
corporation.  The  nature  of  this  presumption 
bas  been  incidentally  referred  to  in  an  ear- 
lier part  of  this  opinion,  where,  however,  it 
was  found  necessary  to  say  no  more  than 
that,  being  a  rule  of  remedial  law,  such  pre- 
sumption had  no  application  to  the  maxim 
of  clean  hands.  Now,  however,  in  applying 
this  presumption  to  the  remedy  claimed  by 
the  complainant  against  the  defendant  cor- 
poration, we  are  called  upon  to  consider  It  in 
its  proper  function. 

The  scope  and  to  some  extent  the  theory  of 
the  presumption  of  Imputed  knowledge  has 
been  the  subject  of  two  decisions  in  this 
court  which  are  not  in  accord.  I  refer  to 
Sooy  v.  State,  41  N.  J.  Law,  894,  and  Wll- 
lard  v.  Denise,  50  N.  J.  Eq.  483,  26  Atl.  29, 
36  Am.  St.  Rep.  78a  The  latter  of  these  cas- 
es, which  was  also  the  later  In  point  of  time, 
laid  down  the  rule  that,  "where  Information 
is  casually  obtained  by  an  agent  of  a  corpora- 
tion, the  corporation  is  not  charged  with  no- 
tice from  the  mere  fact  of  its  agent's  knowl- 
edge; but,  If  the  corporation  act  through 
such  agent  in  a  matter  where  the  informa- 
tion possessed  by  him  Is  pertinent,  the  knowl- 
edge of  the  agent  will  be  Imputed  to  the  prin- 
cipal." Under  the  rule  thus  stated  the  de- 
fendant corporation  Is  clearly  chargeable 
with  notice  of  all  the  pertinent  Information 
possessed  by  Assmann  and  used  by  him  in  its 
behalf.  We  are  not,  however,  willing  to  rest 
our  decision  of  this  matter  upon  the  case  of 
Willard  v.  Denise.  In  the  earlier  case  of 
Sooy  v.  State  the  rule  stated  in  the  syllabus 
of  the  opinion  delivered  by  Mr.  Justice  Dixon 
is  this:  "The  knowledge  of  the  agent  is 
chargeable  upon  his  principal  whenever  the 
principal,  If  acting  for  himself,  would  have 
received  notice  of  the  matters  known  to  the 
agent"  This  rule,  it  will  be  observed,  is  far 
more  favorable  to  the  respondents  In  the 
present  case  than  that  of  Willard  v.  Denise, 
and  is  in  our  judgment  the  rule  to  be  applied 
whenever  the  presumption  of  imputed  knowl- 
edge becomes  pertinent  to  the  rights  or  rem- 
edies of  litigating  parties.  By  force  of  this 
rule,  and  of  the  reasoning  upon  which  It 
rests,  the  American  Can  Company  Is  char- 
geable with  the  knowledge  possessed  by  Ass- 
mann only  In  case  the  principal — that  is,  the 
can  company — If  acting  for  Itself  in  the  ac- 
quisition of  the  complainant's  process,  or  (be- 
ing a  corporation)  If  acting  through  some 
other  agent,  would  have  received  notice  of 
the  material  matters  known  to  Assmann. 
In  applying  this  rule  we  think  it  is  reason- 
ably certain  that  if  the  board  of  directors  of 
the  American  Can  Company,  when  they'con- 
templated  going  Into  competition  with  the 
complainant  in  the  detlnning  business  by  the 
use  of  Its  process,  had  set  about  the  acquisi- 
tion of  a  practical  knowledge  of  the  construc- 
tion and  working  details  of  such  process, 
either  as  a  board  of  directors  or  by  the  em- 
ployment of  agents  not  already  possessed  of 
such  knowledge,  they  must  inevitably  have 


run  up  against  the  barrier  of  secrecy  main- 
tained by  the  complainant  for  the  express 
purpose  of  headlDg  off  such  competition.  In 
that  case  they  would  either  have  failed  to  ob- 
tain the  secret  of  the  complainant's  process, 
except  with  its  knowledge  and  consent,  or,  if 
they  did  obtain  it  clandestinely  from  some 
one  who  held  it  In  confidence,  would  have 
done  so  under  circumstances  that  would 
have  put  them  upon  inquiry,  and  hence  have 
charged  their  corporation  with  whatever 
knowledge  such  Inquiry  would  have  led  to. 
This  Is  the  test  established  by  the  case  of 
Sooy  v.  State  (as  applied  to  a  corporation), 
and  the  conclusion  to  which  It  leads  is  that 
the  defendant  corporation  holds  the  fruits  of 
Assmann's  agency  In  Its  behalf  with  the  bur- 
den of  so  much  of  the  knowledge  possessed 
by  him  as  would  have  come  to  It,  if  it  had 
acted  for  Itself,  or  through  an  agent  who 
was  not  already  possessed  of  such  knowledge. 

Being  chargeable  with  this  notice,  the  de- 
fendant corporation  is  amenable  to  the  same 
decree  touching  competition  and  publication 
as  that  already  accorded  to  the  complainant 
with  respect  to  Assmann  individually.  The 
Inadequacy  of  the  protection  afforded  to 
principals  generally  and  to  the  defendant 
corporation  In  this  case  by  the  rule  stated  In 
Willard  v.  Denise  having  been  necessarily 
considered  by  us  in  reaching  the  conclusion 
that  the  doctrine  of  the  case  of  Sooy  v.  State 
should  by  preference  be  adopted,  the  former 
case  must  be  deemed  to  be  overruled. 

Any  consideration  of  the  defense  set  up 
under  the  assignment  to  the  defendant  cor- 
poration of  the  Goldschmldt  process  would 
clearly  have  been  premature  as  long  as  the 
equitable  rule  applicable  to  the  case  was  un- 
determined. This  assignment  was  dated  Oc- 
tober 17,  1904;  that  is  to  say,  It  was  after 
the  filing  of  the  opinion  of  Vice  Chancellor 
Reed  overruling  the  defendant's  demurrer 
and  before  the  filing  by  the  defendants  of 
their  supplemental  answer.  At  the  time  the 
assignment  was  thus  taken  the  defendants 
were  fully  apprised  by  the  bill  of  complaint, 
If  in  no  other  way,  of  the  precise  nature  of 
the  complainant's  claim  to  relief.  The  deci- 
sion we  have  reached  carries  with  it  the  de- 
fense that  is  thus  sought  to  be  set  up  under 
this  assignment,  upon  the  doctrine  that,  If  a 
trustee  purchases  a  title  that  cures  or  com- 
pletes one  that  he  holds  In  trust,  the  pre- 
sumption in  equity  will  be  that  the  later  pur- 
chase was  made  In  aid  of  the  former  trust. 
McCormlck  v.  Ocean  City  Association,  45  N. 
J.  Hq.  561,  18  Atl.  112. 

The  complainant's  counsel  goes  so  far  as 
to  claim  that  under  the  rule  thus  stated  the 
defendant  corporation  should  be  decreed  to 
assign  the  Goldschmldt  license  to  the  com- 
plainant, upon  the  payment  by  It  of  the  $10 
paid  to  Goldschmldt  for  such  grant  Wheth- 
er such  relief  should  be  decreed  In  a  suit  to 
which  the  Goldschmidts  are  not  parties  need 
not  be  now  decided.    It  is  sufficient  to  hold 
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In  the  present  case  that  such  assignment  Is 
of  no  avail  to  the  defendants. 

If  further  relief  in  this  behalf  becomes 
necessary,  application  for  that  purpose  may 
be  made  to  the  Court  of  Chancery. 

The  case  against  the  defendants  Schmaal, 
Bauman,  and  Egbert  as  servants  of  the  de- 
fendant corporation  follows  the  decision 
against  that  corporation  as  far  as  a  continu- 
ance of  its  Inequitable  competition  is  con- 
cerned. In  regard  to  future  abstinence  from 
both  competition  and  publication,  these  de- 
fendants, as  former  employes  of  the  com- 
plainant, are  brought  by  the  testimony  within 
the  rale  laid  down  by  this  court  In  the  caso> 
of  Stone  v.  Gobs,  65  N.  X  Eq.  756,  55  Atl. 
736,  63  L.  R.  A.  344. 

Against  all  of  the  defendants,  therefore, 
the  relief  prayed  for  In  the  complainant's 
bill  should  be  decreed  by  the  Court  of  Chan- 
cery, with  the  single  exception  of  the  prayer 
for  an  accounting,  which  matter,  not  having 
been  argued  before  us,  may  with  greater 
propriety  be  disposed  of  in  the  court  below 
upon  the  remission  of  this  record. 

To  this  end  the  decree  of  the  Court  of 
Chancery  Is  reversed. 

8WAYZB,  BOGERT,  VROOM,  and  GREEN, 
JJ.,  dissent 


(74  N.  J.  I*  727) 

McCONNBLL  v.   ALPHA  PORTLAND  CE- 
MENT CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  2,  1907.) 

1.  Masteb  and  Servant— Injubt  to  Servant 
— Assumption  of  Risk. 

An  employe  may  not  take  chances,  and,  in 
case  of  111  results  following  the  risks  thereby 
assumed,  charge  them  to  the  master.  Such  con- 
duct, resulting  in  injury,  constitutes  the  as- 
sumption of  risk  that  prevents  recovery. 

2.  Judges  —  Powers  —  Special.  Appointee  — 
Order  fob  Judgment. 

A  judge  of  the  circuit  court,  specially  ap- 
pointed, may  not  sign  an  order  for  judgment  in 
the  Supreme  Court  under  section  210  of  the 
practice  act  (P.  L.  1903.  p.  592).  A  justice 
of  the  Supreme  Court  only  may  make  such  an 
order. 
(Syllabus  by  the  Court,) 

Error  to  Supreme  Court. 

Action  by  Henry  S.  McConnell  against  the 
Alpha  Portland  Cement  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

E.  A.  Armstrong,  for  plaintiff  In  error. 
John  W.  Wescott,  for  defendant  In  error. 

FORT,  J.  The  plaintiff  was  a  servant  of 
the  defendant  He  was  employed  as  an  oiler, 
and  had  been  thus  engaged  about  three 
weeks  at  the  time  of  the  accident.  He  was 
without  experience  In  the  business,  and  so 
stated  to  the  defendant  at  the  time  of  his  em- 
ployment. He  was  Instructed  In  his  duties 
as  an  oiler  by  the  superintendent  and  by  an 
employe  who  had  preceded  him  in  the  posi- 


tion. He  was  Informed  that  one  of  the 
engines  which  he  was  required  to  oil  at 
times  would  become  "stuck  on  center,"  and 
that  when  this  happened  it  was  necessary 
to  start  it  at  once,  because  that  engine  was 
required  to  be  constantly  kept  in  operation 
day  and  night;  otherwise,  there  would  be 
a  serious  loss  in  working  the  kiln  which  it 
operated.  In  order  to  start  the  engine  when 
it  became  centered,  the  plaintiff  was  told  to 
use  a  scantling  about  eight  feet  in  length 
which  was  provided  by  the  defendant  and 
he  was  instructed  how  to  use  it  On  the 
19th  of  December,  1898,  the  engine  In  ques- 
tion became  centered,  and  one  Cuthbert,  who 
was  employed  In  the  kiln  room,  had  reached 
the  engine  before  the  plaintiff,  and  had  plac- 
ed the  scantling  In  position  to  start  the 
engine,  and  had  called  the  plaintiff  to  assist 
him  when  he  found  that  he  alone  was  un- 
able to  start  It  Cuthbert  was  pushing  on 
the  scantling,  and  the  plaintiff  came  up  on 
the  opposite  side  to  that  upon  which  Cuth- 
bert was  and  began  to  pull,  and  the  moment 
they  put  their  joint  force  upon  it  the  engine 
started,  and  the  scantling  was  necessarily 
thrown  in  the  direction  of  the  plaintiff,  and 
he  was  struck  In  the  face  and  upon  the 
chest  and  seriously  Injured. 

Whether,  on  this  state  of  facts,  negligence 
In  the  defendant  can  be  predicated,  it  is  un- 
necessary to  decide.  That  the  plaintiff,  In 
doing  what  he  did,  was,  under  the  proof, 
guilty  of  contributory  negligence,  we  have 
no  doubt  His  own  testimony  established 
that  he  was  not  very  fully  Instructed  as  to 
how  to  use  the  scantling,  or  of  the  probable 
effects  of  Its  negligent  or  careless  use;  but 
he  admits  that  he  was  told  to  "push"  on  the 
scantling  when  in  place  for  the  purpose  of 
starting  the  engine,  and  he  was  cautioned  to 
be  careful.  That  be  did  not  obey  this  In- 
struction Is  clear.  If  he  had  gone  to  the 
scantling  and  pushed,  as  he  was  Instructed, 
there  would  have  been  no  danger.  This  is 
proven  by  the  fact  that  Cuthbert  was  not 
harmed.  The  plaintiff  stated  that  he  knew 
that  there  was  probable  danger  in  standing 
where  he  did  when  be  pulled;  but  he  says 
that  he  thought  he  could  get  out  of  the  way 
before  the  scantling  hit  him.  That  is  prac- 
tically saying  that  he  took  the  chances.  Plain- 
tiff's testimony  as  to  his  knowledge  of  the 
danger,  and  the  way  in  which  the  engine 
would  turn  when  started  by  the  use  of  the 
scantling,  is  as  follows:  "Q.  Well,  you  knew 
In  which  direction  It  was  to  turn  when  you 
saw  Cuthbert  pushing?  A.  I  knew  in  which 
direction  we  should  have  pushed  it  so  I 
Imagine  It  must  hare  gone  that  way.  Q. 
You  knew  you  were  pushing  It  to  have  it 
turn  In  the  direction  you  were  standing?  A. 
Yes,  sir.  Q.  Did  the  engine  start  unexpected- 
ly to  you?  A.  Yes,  sir.  Q.  You  expected  to 
be  able  to  get  out  of  the  way  of  it,  of  course, 
when  you  were  pushing  there,  didn't  you —  j 
when  you  were  pulling?  A.  I  certainly  did  ,' 
expect  to  get  out  of  the  way.    Q.  And  the    ' 
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audden  turning  of  It  Is  what  surprised  and 
struck  you,  is  it?  A.  Yes."  This  evidence 
shows  clearly  that  the  plaintiff  know  the 
danger,  and  expected  to  avoid  it  by  quick 
movement,  and  to  get  out  of  the  way  when 
the  flywheel  should  start  He  was  not  quick 
enough,  and  it  caught  him.  An  employe  may 
not  take  chances,  and,  in  case  of  111  results 
following  the  risks  thereby  assumed,  charge 
them  to  the  master.  Such  conduct,  resulting 
in  injury,  constitutes  the  assumption  of  risk 
that  prevents  recovery.  GUI  v.  National  Stor- 
age Co.,  70  N.  J.  Law,  58,  at  page  56,  56  AtL 
146;  Dwojakowski  v.  Central  B.  B.,  69  N.  J. 
Law,  601,  at  page  603,  55  Atl.  100;  Schwane- 
wede  v.  N.  H.  B.  B.  Co.,  67  N.  J.  Law,  449,  51 
Atl.  696.  Under  the  facts  proven  the  de- 
fendant was  entitled  to  the  nonsuit  asked 
for,  and  the  failure  to  grant  it  was  error. 

Another  point  for  the  vacation  of  this 
Judgment  was  made  upon  the  record.  The 
judgment  entered  in  the  Supreme  Court  was 
entered  upon  the  order  of  the  judge  of  the 
circuit  court  upon  notice  under  the  practice 
act.  There  is  no  power  in  the  circuit  judge 
to  make  an  order  for  the  entry  of  a  judgment 
In  the  Supreme  Court  Under  section  210  of 
the  practice  act  (P.  L.  1903,  p.  592)  a  jus- 
tice of  the  Supreme  Court  may  make  such 
order,  but  nothing  in  the  act  confers  such 
power  upon  a  judge  of  the  circuit  court  The 
powers  of  the  judges  of  the  circuit  court  in 
relation  to  the  trial  of  Supreme  Court  issues 
and  the  granting  of  rules  to  show  cause  and 
the  like  are  entirely  statutory,  and  no  au- 
thority can  be  found  within  the  statute, 
nor,  indeed,  do  we  think  it  can  be  conferred 
by  statute,  authorizing  a  judge  of  the  cir- 
cuit court  to  enter  a  judgment  in  the  Su- 
preme Court    P.  L.  1906,  p.  209. 

There  will  be  a  reversal  in  this  case,  and 
a  venire  de  novo  will  be  awarded. 


(75  N.  J.  U  249) 

DEYO  v.  KEIGHLEY. 
(Supreme  Court  of  New  Jersey.    July  27,  1907.) 

1.  Justices  or  the  Peace  —  State  or  De- 
mand—Sufficiency. 

A  state  of  demand  in  a  justice's  court 
which,  in  a  manner  plain,  intelligible,  and  not 
liable  to  misapprehension,  gets  forth  the  nature 
of  the  claim,  will  be  sufficient 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig, 
vol.  31,  Justices  of  tbe  Peace,  55  308,  309.] 

2.  Appeal— Review— Extent. 

The  Supreme  Court,  in  reviewing  a  judg- 
ment of  the  court  of  common  pleas,  rendered  by 
it  on  an  appeal  from  the  court  for  the  trial  of 
small  causes,  can  only  determine  errors  of 
law.  It  can  neither  retry  the  cause  upon  the 
merits  nor  decide  upon  the  weight  of  evidence. 
(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Common  Pleas,  Cum- 
berland County. 

Action  by  Daniel  J.  Deyo  against -William 
B.  Kelghley.  From  a  judgment  of  the  court 
of  common  pleas  on  appeal  from  the  court 
for  the  trial  of  small  causes,  defendant 
brings  certiorari.    Affirmed. 


Argued  June  term,  1907,  before  TRBN- 
CHABD,  J. 

Henry  S.  AJvord,  for  prosecutor.  Edwin 
F.  Miller,  for  defendant. 

TRENCHABD,  J.  This  writ  brings  up 
for  review  a  judgment  of  the  court  of  com- 
mon pleas  of  Cumberland  county,  entered 
after  a  trial  de  novo  on  an  appeal  from  tbe 
court  for  the  trial  of  small  causes.  Tbe 
prosecutor,  William  B.  Keighley,  the  defend- 
ant below,  assigns,  among  other  reasons  for 
reversal,  the  following:  Because  the  state 
of  demand  falls  to  set  forth  a  cause  of  ac- 
tion, and  was  not  corrected  by  proper  amend- 
ment after  objection  thereto  by  counsel  for 
defendant  The  state  of  demand,  In  a  man- 
ner plain,  intelligible,  and  not  liable  to  mis- 
apprehension, sets  forth  the  nature  of  the 
claim.  Such  a  state  of  demand  is  sufficient 
Beed  v.  Bocap,  9  N.  J.  Law,  347. 

All  the  other  reasons  for  reversal  are 
based  on  facts  which  the  prosecutor  insists 
must  be  deduced  from  the  evidence.  There 
is  attached  to  the  return  made  to  this  court 
notes  of  the  testimony  taken  on  the  trial  of 
tbe  appeal,  but  it  Is  not  the  province  of  this 
court,  in  reviewing  tbe  judgments  of  the 
court  of  common  pleas  In  appeal  cases,  to 
retry  the  cause  upon  the  merits.  It  can 
neither  determine  disputed  questions  of  fact 
nor  consider  tbe  weight  of  evidence.  Jeffrey 
v.  Owen,  41  N.  J.  Law,  260.  The  facts  found 
by  the  court  below  must  be  either  agreed 
upon  by  the  parties  or  be  settled  by  that 
court  and  returned  here  by  it  in  response  to 
a  rule  to  certify  the  facts.  South  Bruns- 
wick v.  Cranbury,  52  N.  J.  Law,  298,  19  Atl. 
787.  No  such  practice  has  been  followed  In 
the  present  case,  but,  instead,  the  prosecutor 
has  appended  to  the  return  notes  of  the 
testimony  taken  at  the  trial.  Such  notes  can- 
not be  looked  at  by  this  court.  Lloyd  v. 
Richman,  57  N.  J.  Law,  385,  30  Atl.  432; 
Deubel  v.  Vanderbilt  64  N.  J.  Law,  159,  44 
Atl.  842. 

The  judgment  of  tbe  pleas  la  affirmed, 
with  costs.  . 


(218  Pa.  266) 
YEAGER  et  al.  v.  BERWICK  BOROUGH. 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907.) 

Municipal      Corpoeations— Tobts— Defect 
in  Sidewalk— Notice  or  Defect. 

The  existence  of  a  hole  in  a  sidewalk  cover- 
ed by  a  board  so  as  to  be  invisible  for  24  hours 
is  not  constructive  notice  to  the  borough  in 
which  it  is  located,  which  has  no  actual  notice 
of  the  hole,  and  hence  the  borough  is  not  liable 
for  injuries  to  a  person  who  stepped  on  the 
board  and  was  thrown  into  the  hole  by  the 
turning  of  the  board. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1647.] 

Appeal  from  Court  of  Common  Pleas,  Co- 
lumbia County. 

Action  by  Wilson  Yeager  and  another 
against  the  Berwick  borough.    From  a  judg- 


Digitized  by 


Google 


848 


67  ATLANTIC)  REPORTER. 


(Pa. 


ment  In  favor  of  plaintiffs,  defendant  ap- 
peals.   Reversed  and  rendered. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Fred  Ikeler  and  J.  Gere  Jayne,  for  appel- 
lant John  G.  Harman,  Christian  A  Small, 
and  James  Scarlet,  for  appellees. 

BROWN,  J.  Samuel  Heller,  toe  owner  of 
a  property  on  Front  street,  in  the  borough 
of  Berwick,  obtained  a  permit  to  raise  the 
sidewalk  in  front  of  it  to  tbe  established 
grade.  A  portion  of  tbe  property  was  occu- 
pied by  Garrison  Bros,  as  a  store,  In  front  of 
which  there  was  a  cellarway  covered  by  a 
cellar  door  flush  with  the  pavement.  In  lay- 
ing the  new  pavement  the  opening  to  tbe  cel- 
lar was  lengthened  and  the  old  cellar  door 
was  about  six  inches  too  short  to  cover  It 
The  work  of  putting  down  the  new  pavement 
was  commenced  August  23,  1904,  and  com- 
pleted In  front  of  the  store  on  September  3 
following.  During  the  progress  of  the  work 
barriers  were  placed  across  the  pavement  pre- 
venting its  general  use  by  the  public  En- 
trance to  the  store  was  for  a  time  from  the 
street  over  a  board  laid  from  the  curb  to 
the  door.  There  was  testimony  that  as  a  por- 
tion of  the  pavement  was  finished  such  por- 
tion was  used  by  the  public,  but  the  whole 
pavement  in  front  of  the  store  was  not  so 
used  until  Saturday  evening,  September  3, 
1904.  After  tbe  cellarway  was  lengthened, 
and  the  new  cement  pavement  was  being 
laid,  the  old  cellar  door  would  sometimes 
be  pushed  up  against  the  building,  and  the 
opening  would  be  at  the  other  end;  at  other 
times  It  would  be  pushed  towards  the  curb, 
and  the  opening  would  be  at  the  house  line, 
but  It  does  not  appear  from  the  testimony 
that  during  the  progress  of  the  work  the 
opening  at  either  end  was  ever  left  uncovered. 
On  Saturday  afternoon,  when  tbe  workmen 
left  and  the  barriers  across  the  pavement 
were  removed,  tbe  cellar  door  was  pushed 
against  the  building,  and  the  opening  was  at 
the  other  end,  but  the  uncontradicted  testi- 
mony is  that  It  was  then  covered  by  a  board 
which  was  seen  over  it  about  midnight.  On 
Sunday  evening,  September  4th,  between  8 
and  9  o'clock,  as  the  plaintiff  was  walking 
over  the  pavement  her  foot  went  down  Into 
the  opening,  and  she  sustained  the  injuries  for 
which  compensation  is  sought  in  this  action. 
It  does  not  appear  that  she  stepped  into  an 
uncovered  opening,  but  rather  that  in  stepping 
on  a  board  over  it  the  same  turned  and  her 
foot  went  down.  William  Moore,  a  witness 
called  by  her,  testified  that  he  was  within  10 
feet  of  her  when  the  accident  occurred;  that 
he  examined  the  hole  and  found  a  board  over 
it  between  seven  and  nine  Inches  wide,  and 


that  it  was  of  sufficient  length'  to  cover  the 
entire  width  of  the  cellarway. 

There  was  no  evidence  that  the  borough 
had  actual  notice  of  the  opening,  and  tbe 
Jury  were  so  Instructed;  but  the  case  was' 
submitted  to  them  on  the  question  of  Its  con- 
structive notice  of  the  alleged  defect,  and  they 
were  told  that  if  they  found  it  had  such  no- 
tice it  could  be  found  guilty  of  negligence 
which  caused  the  injuries  sustained  by  plain- 
tiff. If,  while  the  new  pavement  was  being 
laid,  the  borough  had  received  actual  notice 
of  the  condition  of  the  cellarway,  it  would 
not  have  been  bound  to  do  more  than  was 
done  up  to  the  time  the  barriers  were  removed' 
and  the  pavement  was  again  open  to  public 
passage.  The  uncontradicted  testimony  is 
that  while  the  work  was  going  on  the  open- 
ing was  always  covered.  Nothing  more  could 
have  been  required  for  the  protection  of  the 
public  during  the  period  when  they  were 
practically  barred  from  the  pavement  What 
constructive  notice  of  the  condition  of  the 
pavement  could  the  borough  have  had  under 
the  undisputed  facts?  With  no  opening  in  it 
exposed  at  any  time  from  August  23d  down 
to  the  hour  of  the  accident,  the  borough  was 
not  required  during  the  progress  of  the  work 
to  lift  up  tbe  planks  and  boards  which,  ac- 
cording to  the  testimony,  were  on  the  pave- 
ment to  discover  whether  holes  were  under 
them.  No  such  duty  rests  upon  boroughs. 
Even  when  pavements  are  in  the  fall,  free, 
and  uninterrupted  use  of  the  public,  it  is  not 
the  duty  of  a  borough  to  seek  for  defects  in 
the  highways,  but  when  they  exist  and  are 
observable  to  Its  officers  exercising  reason- 
able supervision,  it  must  observe  them.  Lohr 
v.  Philipsburg  Borough,  166  Pa.  246,  27  AtL 
133.  When,  on  Saturday  afternoon,  the  pave- 
ment was  again  thrown  open  to  the  public, 
the  alleged  defect  In  It — tbe  hole — was  ob- 
servable to  no  on.e.  Not  a  witness  testifies 
that  it  was.  It  Is  true  Garrison  says  the 
cellarway  was  In  the  same  condition  for  two 
days,  but  not  that  the  opening  was  not  cov- 
ered; and  to  no  passer-by  was  It  known  that 
a  hole  was  under  the  board.  This  condition 
continued  for  nearly  24  hours,  and  if,  during 
that  period,  the  opening  was  not  observable 
to  any  one  of  the  hundreds  who  passed  ever 
the  pavement  how  can  It  be  said  that  tbe 
borough  might  have  acquired  knowledge  of 
Its  existence?  The  doctrine  of  constructive 
notice  has  never  reached  the  limit  given  It 
in  this  case  by  the  court  below,  and  it  never 
will  be  so  extended  until  boroughs  are  charg- 
ed with  the  duty  of  insuring  the  public 
against  all  unseen  defects  In  their  streets. 

The  assignments  of  error. are  sustained. 
The  judgment  in  favor  of  the  plaintiffs  is 
reversed,  and  is  entered  here  for  the  de- 
fendant 


Digitized  by 


Google 


PaJ 


NITTANY  VALLEY  E.  CO.  v.  BMPIEB  STEEL  &  IKON  CO. 


349 


(as  Pa.  an 

NITTANY    VALLEY    R.    CO.    v.    EMPIRE 
STEEL  &  IRON  00.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907.) 

1.  Equity— Jurisdiction— Grounds  —  Reme- 
dy at  Law. 

The  owner  of  a  franchise  need  not  hare 
his  right  established  by  action  at  law  to  author- 
ise a  court  of  equity  to  intervene  for  its  pro- 
tection on  the  ground  of  inadequacy  of  the  rem- 
dy  at  law  and  for  the  prevention  of  multiplicity 
of  suits,  but  the  right  to  be  protected  should  be 
coupled  with  possession. 

2.  Injunction  —  Railroad  Right  of  Way  — 
Defect  in  Titus — Interference  with  Use. 

Where  a  landowner  seeks  to  prevent  the 
operation  of  a  railroad  because  of  some  techni- 
cal defect  in  the  title  of  the  company  to  its 
right  of  way,  equity  has  jurisdiction  to  enjoin 
such  act  on  the  part  of  the  landowner,  since 
the  remedy  at  law  is  insufficient,  and  to  compel 
the  railroad  company  to  stop  its  operations  till 
its  right  could  be  determined  at  law  would  de- 
stroy its  rights  and  work  injury  to  the  company 
and  the  public. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  133.] 

8.  Mortgages  —  Mortgagee  as  Bona  Fide 
Purchaser— Notice  —  Possession  —  Rail- 
roads—Right of  Way. 

Where  a  railroad  having  the  power  of  emi- 
nent domain  lays  tracks  with  the  consent  and 
approval  of  the  landowner,  a  mortgage  subse- 
quently executed  by  him  does  not  cover  the 
tracks  and  roadbed,  though  the  land  was  not 
condemned  and  no  money  damages  were  actual- 
ly paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  f  889.} 

Appeal  from  Court  of  Common  Pleas,  Cen- 
ter County. 

Action'  by  the  Nlttany  Valley  Railroad 
Company  against  the  Empire  Steel  ft  Iron 
Company  and  others.  From  a  decree  In  fa- 
vor of  plaintiff,  defendants  appeal.    Affirmed. 

The  following  is  the  opinion  of  McClure, 
P.  J.,  in  the  court  below: 

**(1)  The  plaintiff  Is  a  corporation  duly  In- 
corporated under  the  laws  of  Pennsylvania 
for  the  purpose  of  constructing,  maintain- 
ing, and  operating  a  railroad  in  the  county 
of  Center  from  a  point  near  Bellefonte  on- 
the  Bellefonte,  Nlttany  &  Lemont  Railroad 
to  the  ore  banks  In  the  Nlttany  valley  near 
Zion. 

"(2)  During  the  year  1887  the  railroad 
company  constructed  its  road  from  a  point 
on  the  Bellefonte,  Nlttany  ft  Lemont  road 
south  of  the  furnace  plant  known  as  'Val- 
entine Company's  Furnace'  and  ending  at  the 
ore  banks  near  Zion,  a  distance  of  about 
five  miles;  and  in  the  spring  of  1888,  at  the 
request  of  the  Valentine  Ore  Land  Associa- 
tion, the  then  owner  In  fee  of  the  furnace 
property,  the  railroad  was  extended  through 
the  furnace  property  and  another  connec- 
tion made  with  the  Bellefonte,  Nlttany  ft 
Lemont  Railroad  north  of  the  furnace.  This 
was  built  under  an  arrangement  between  the 
ore  land  association  and  the  railroad  com- 
pany by  which  the  tracks  when  built  were 
to  be  used  In  common  by  both,  and  that  upon 


payment  of  the  note  given  by  the  ore  land 
association  for  the  cost  of  the  road  the 
branch  was  to  become  the  property  of  the 
ore  land  association  with  the  right  of  the 
railroad  company  to  use  It  perpetually  free 
of  charge.  This  branch  and  sidings  was  ac- 
cordingly built  by  the  railroad  company  at  a 
cost  of  about  $16,000.  The  ore  land  asso- 
ciation never  paid  the  cost  of  construction. 
It  was  borne  entirely  by  the  railroad  com- 
pany. 

"(3)  This  road  was  fully  equipped  by 
the  plaintiff  with  engines  and  other  rolling 
stock,  and  was  used  uninterruptedly  by  the 
railroad  company  for  ail  purposes  including 
the  hauling  of  coal,. coke,  and  iron  ore  to  and 
from  the  furnace  erected  on  the  ore  land  as- 
sociation's property  down  until  April  28, 
1899,  when  the  Empire  Steel  &  Iron  Co. 
came  into  possession  of  the  plant  and  took 
possession  of  that  portion  of  the  railroad 
which  was  upon  what  Is  known  as  the  fur- 
nace property.  Both  the  Center  Iron  Com- 
pany and  the  Valentine  Iron  Company,  the 
prior  lessees  and  operators  of  the  furnace, 
recognized  the  rights  of  the  plaintiff,  its 
title  to  the  railroad,  and  Its  equipment,  and 
to  payment  of  its  charges  for  all  traffic  re- 
ceived from  them  in  the  operation  of  the 
furnace. 

"(4)  Prior  to  and  on  August  2,  1886,  Jacob 
D.  Valentine  and  others  were  the  owners  of 
this  tract  known  as  the  furnace  property 
upon  which  were  erected  an  old  Iron  furnace, 
rolling  mill,  forge,  and  other  buildings,  with 
horse  railroad  tracks  running  from  the  fur- 
nace to  connect  with  the  Bellefonte  &  Snow 
Shoe  Railroad.  On  August  2,  1886,  Val- 
entine and  others  conveyed  the  property  to 
Edmund  Blanchard  and  William  M.  Stewart 
for  the  consideration  of  $435,000,  as  trustees 
for  the  Valentine  Ore  Land  Association,  and 
the  ore  land  association  went  into  possession 
of  the  premises  conveyed  In  the  deed.  On  the 
same  day  Blanchard  and  Stewart  executed 
and  delivered  to  the  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.,  trustee,  a  mortgage  on 
this  property  to  secure  the  payment  of  $600,- 
000  In  bonds.  Default  having  been  made  in 
the  payment  of  the  bonds,  foreclosure  pro- 
ceedings were  Instituted,  and  the  property 
sold  by  the  sheriff  to  the  Fidelity  Insurance, 
Trust  ft  Safe  Deposit  Co.,  trustee. 

"(5)  On  February  26,  1891,  the  Fidelity 
Insurance,  Trust  ft  Safe  Deposit  Co.,  trustee, 
by  deed  of  that  date,  conveyed  the  property 
in  fee  to  the  Valentine  Iron  Company,  and 
the  grantee,  about  the  time  of  the  execution 
and  delivery  of  the  deed,  entered  into  posses- 
sion of  the  premises.  April  14,  1891,  the 
Valentine  Iron  Company,  by  Indenture  of 
that  date,  mortgaged  the  property  to  the 
Fidelity  Insurance,  Trust  ft  Safe  Deposit 
Co.  to  secure  the  payment  of  $75,000  of  the 
bonds  of  the  company.  This  mortgage  was 
satisfied  on  May  18,  1896,  and  on  May  1, 1896, 
a  new  mortgage  was  executed  and  delivered 
to  John  M.  Dale,   trustee,  upon  the  same 
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premises  to  secure  new  bonds  of  the  com- 
pany. A  Judgment  was  obtained  by  Robert 
Valentine  against  the  Valentine  Iron  Com- 
pany to  No.  107,  November  term,  1897,  In 
the  court  of  common  pleas  of  Center  county, 
for  $90,000.  An  execution  was  Issued  upon 
this  judgment',  and  the  real  estate  was  sold 
to  the  plaintiff  in  the  writ  The  said  Robert 
Valentine  and  wife,  by  indenture  dated  De- 
cember 1,  1898,  granted  and  confirmed  the 
premises  conveyed  to  him  by  the  sheriff's 
deed  to  the  American  Bonding  &  Trust  Co. 
of  Baltimore  City,  another  of  the  defendants 
named  In  the  bill  in  equity.  The  Empire 
Steel  ft  Iron  Co.  became  the  lessee  of  the 
property  under  Robert  Valentine  and  the 
American  Bonding  &  Trust  Co.  This  com- 
pany was  in  possession  as  lessee  at  the  time 
of  the  filing  of  the  bill  in  this  case,  but  has 
long  ceased  to  operate  the  plant,  and  since 
the  filing  of  this  bill  Robert  Valentine  has 
died. 

"(6),  Subsequently,  default  having  been 
made  In  the  payment  of  the  $75,000  of  new 
bonds  secured  by  the  mortgage  of  the  Val- 
entine Iron  Company  to  John  M.  Dale,  trus- 
tee, proceedings  to  foreclose  the  said  mort- 
gage were  Instituted,  judgment  obtained,  a 
levari  facias  issued,  and  the  property  sold 
by  the  sheriff  to  the  Commonwealth  Trust 
Company ;  and  the  Commonwealth  Trust 
Company,  by  the  deed  dated  May  1,  1902, 
granted  and  conveyed  in  fee  unto  the  Nit- 
tany  Iron  Company,  In  consideration  of  $90,- 
000,  all  of  the  premises  constituting  the  Iron 
works  and  furnace  property.  The  Nlttany 
Iron  Company,  upon  assuming  control  of  the 
furnace  property,  prevented  the  plaintiff 
from  using  the  tracks  built  by  it  through  the 
yards  of  the  furnace,  or  to  move  traffic  with- 
in the  limits  of  the  furnace  property,  as  the 
Empire  Steel  &  Iron  Co.  had  done  before 
them. 

The  plaintiff  company,  contending  that  it 
is  the  sole  and  exclusive  owner  of  the  fran- 
chises, tracks,  sidings,  switches,  rolling  stock, 
and  equipment  of  the  railroad  from  its  begin- 
ning on  the  Bellefonte,  Nlttany  &  Lemont 
Railroad,  north  of  the  furnace  to  the  eastern, 
terminus  at  the  ore  banks  near  Zion,  and  that 
it  has  the  sole  and  exclusive  right  to  operate 
the  same  without  any  interference  on  the  part 
of  the  defendants,  or  any  of  them,  and  that 
as  a  common  carrier  It  Is  obliged  to  accept 
and  carry  safely  all  freight  and  other  traffic 
offered  by  the  general  public,  and  that  by 
reason  of  the  acts  of  the  defendants  it  was 
unable  to  perform  Its  duty,  and  has  suffered 
great  Injury  and  damage  by  reason  of  the  un- 
lawful acts,  filed  this  bill  in  equity  requesting 
an  injunction  to  issue  restraining  the  defend- 
ants from  further  Interfering  with  it  in  oper- 
ating and  carrying  on  the  business  of  the 
railroad,  and  asking  that  an  account  be  stat- 
ed of  its  damages  sustained.  By  answers 
filed  the  defendants  set  up  title  in  the  tracks 
running  through  the  furnace  property,  and 


claim  the  right  to  the  sole  and  exclusive  pos- 
session of  them. 

"The  above  is  a  general  statement  of  the 
material  facts  Involved  in  the  controversy, 
which  are  not  seriously  In  dispute. 

"Discussion. 

"At  the  hearing  it  was  contended  that  the 
court  was  without  jurisdiction  as  the  bill  Is 
an  ejectment  bill,  and  the  plaintiff  is  seeking 
to  have  a  court  of  equity  determine  a  pure 
question  of  law,  and  that  before  the  plaintiff 
is  entitled  to  the  relief  sought  it  must  first  es- 
tablish its  right  to  the  tracks  by  an  action  at 
law.  It  was  admitted  at  the  argument  that 
the  case  as  presented  by  the  offers  and  tes- 
timony was  different  from  that  which  appear- 
ed on  the  face  of  the  averments  of  the  bill, 
which  Is  that  the  defendants  were  equitably 
estopped  from  setting  up  a  title  to  the  tracks 
in  dispute.  Contention  Is  made  further  that, 
while  the  court  would  entertain  Jurisdiction 
to  Inquire  into  the  validity  of  the  alleged 
equitable  estoppel,  still,  as  here,  the  alleged 
estoppel  Is  Invalid  and  Ineffectual  as  against 
the  defendants,  the  court  should  dismiss  the 
bill  on  the  merits.  We  have  given  the  ques- 
tion of  jurisdiction  considerable  thought,  and 
have  concluded  that  the  court  has  jurisdiction 
of  this  bill  on  a  well-defined,  equitable  ground, 
namely,  the  violation  of  a  franchise  conferred 
by  legislative  authority.  As  the  value  of  a 
franchise  is  dependent  upon  its  exclusive  use 
and  possession,  it  may  be  protected  on  the 
ground  of  the  Inadequacy  of  the  legal  remedy 
and  the  probability  of  thus  avoiding  a  multi- 
plicity of  suits.  In  England  it  was  formerly 
required  that  the  plaintiff  first  establish  his 
right  at  law,  but  In  this  country  It  is  well 
established  that  to  warrant  the  interposition 
of  equity  for  the  protection  of  franchises  it  is 
not  necessary  that  the  owner  of  a  franchise 
should  have  first  established  his  action  by 
law.  The  right  for  whose  protection  the  aid 
of  equity  is  invoked  should,  however,  be 
coupled  with  possession.  High  on  Injunc- 
tions, 8  891,  etc.  In  a  case  where  the  public 
rights  or  private  rights  secured  by  statute 
and  by  contract  are  Invaded,  and  an  injunc- 
tion is  asked  for  in  order  to  protect  them,  no 
question  of  the  amount  of  damages  is  raised, 
but  simply  one  of  right  The  courts  Inter- 
fere to  prevent  wrong  of  a  repeated  and  con- 
tinuing character,  or  which  occasion  damages 
which  are  estimable  only  by  conjecture  and 
not  by  any  accurate  standard.  Common- 
wealth v.  Pittsburg  &  Connellsvllle  Railroad 
Co.,  24  Pa.  169,  62  Am.  Dec.  872 ;  Walters  v. 
McEIroy,  151  Pa.  549,  25  Atl.  125;  Sbamokln 
Boro.  v.  Electric  Railway  Co.,  196  Pa.  166, 
46  Atl.  382.  Here  the  plaintiff  had  been  for 
years  In  the  exercise  of  its  franchises  without 
molestation  on  the  part  of  the  owners  of  the 
furnace,  and  was  in  possession  of  them  at 
the  time  of  the  wrongs  complained  of  In  the 
bill.  We  think  It  is  clear  that  a  court  of 
equity  has  power  to  hear  and  determine  a 
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case  where  a  landowner  would  seek  to  Inter- 
fere with  the  operation  of  a  railroad  on  the 
ground  of  some  technical  defect  to  the  title 
of  the  company  to  its  right  of  way.  The 
remedy  at  law  is  totally  Inadequate,  and  to 
compel  the  railroad  company  to  suspend  its 
operations  until  its  right  could  be  first  deter- 
mined at  law  would  be  destructive  of  Its 
rights  and  work  great  damage  to  the  company 
and  the  public.  The  motion  to  dismiss  the 
bill  for  the  want  of  jurisdiction  Is  according- 
ly overruled. 

"This  brings  us  to  the  Important  question 
in  the  case — whether  or  not  the  title  to  the 
railroad  track  passed  to  the  defendant  iron 
company  by  virtue  of  the  sale  of  the  furnace 
property  under  the  mortgage  of  Blanchard 
and  Stewart  to  the  Fidelity  Insurance  Com- 
pany, the  subsequent  sale  of  the  property  by 
the  sheriff,  and  the  mesne  conveyances  by 
which  title  to  the  furnace  property  became 
vested  In  the  iron  company.  There  is  no 
question  that  the  railroad  tracks  were  put 
upon  this  property  as  a  permanent  improve- 
ment, and  had  they  been  placed  there  by  a 
private  individual,  or  a  company  without  the 
right  of  eminent  domain,  they  would  have  be- 
come attached  to  the  real  estate  and  passed 
by  the  sale  under  the  mortgage  to  the  sheriff's 
vendee.  Roberts  v.  Dauphin  Deposit  Bank, 
19  Pa.  71 ;  Albert  v.  Ulrlch,  180  Pa.  283,  86 
Atl  745 ;  Sllliman  v.  Whitmer,  11  Pa.  Super. 
Ct  243;  Id.  196  Pa.  S63,  46  Atl.  489.  And 
the  same  might  be  true,  even  if  the  company 
had  the  right  of  eminent  domain,  but  was 
precluded  by  statute  or  otherwise  from  con- 
demning the  property  upon  which  the  tracks 
were  laid. .  In  Price  v.  Weehawken  Perry 
Company,  81  N.  X  Eq.  31,  the  railroad  com- 
pany constructed  a  track  over  a  part  of  cer- 
tain premises  which  were  covered  by  a  prior 
mortgage  duly  recorded.  The  track  was  not 
built  under  condemnation  proceedings  in  emi- 
nent domain,  but  under  a  grant  or  right  of 
way  by  the  mortgagor  over  lands  where  there 
was  an  express  Inhibition  in  the  company's 
charter  against  occupying  them,  and  it  was 
held  that  the  company  had  no  right  to  have 
a  track  put  on  the  premises  by  them  reserved 
from  a  sale  under  foreclosure  of  the  mort- 
gage. The  same  court,  however,  held  that, 
where  a  railroad  company  having  power  to 
acquire  lands  for  Its  use  has  been  permitted 
by  the  owner  to  enter  into  possession  and 
construct  its  track  upon  the  premises  with- 
out compensation  first  made,  In  subsequent 
proceedings  to  condemn  the  measure  of  com- 
pensation is  the  value  of  the  land  and  dam- 
ages at  the  time  of  the  entry  and  interest 
from  such  entry.  Irrespective  of  the  Improve- 
ments afterwards  put  upon  it  by  the  com- 
pany, and  that  on  foreclosure  of  a  prior  mort- 
gage the  mortgagee  was  not  entitled  to  the 
value  of  the  Improvements.  North  Hudson 
County  R.  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 
450.  In  St  Johnsbury,  etc.,  R.  R.  Co.  v.  Wll- 
lard, 61  Vt  134,  17  Atl.  38,  21  L.  R.  A.  528, 


15  Am.  St  Rep.  886,  the  Essex  County  Rail- 
road Company  by  virtue  of  some  arrangement 
with  the  mortgagor  who  was  in  possession 
entered  upon  the  land  and  constructed  and 
operated  its  railroad.  Twelve  years  after- 
wards Wlllard  became  the  owner  of  the  mort- 
gage, foreclosed  It,  and  was  put  in  possession. 
The  company  then  petitioned  to  condemn  the 
land,  and  Wlllard  claimed  his  decree  of  fore- 
closure gave  him  title  to  the  corpus  of  the 
railroad  Itself,  and  In  consequence  he  was 
entitled  to  Its  value  as  well  as  to  the  value 
of  the  land  taken  for  Its  construction  as  dam- 
ages. The  court  held-  the  company  was  not 
a  trespasser  as  to  either  mortgagor  or  mort- 
gagee, and  said:  'In  the  circumstances  It  is 
clear  that  the  owner  Is  not  entitled  to  the  im- 
provements, and  cannot  have  their  value  as 
damages.  He  has  no  claim  In  justice  to  have 
expenditures  for  such  a  purpose  Inure  to  his 
benefit  He  is  entitled  to  be  paid  the  damage 
be  has  sustained  and  nothing  more.  The 
maxim  "QulcquM  plantatur  solo,  solo  cedit," 
does  not  apply.  The  maxim  has  always  had 
exceptions,  and  they  Increase  with  the  ever 
varying  necessities  and  exigencies  of  society. 
The  Improvements  In  question  were  made  for 
a  public  use  by  one  lawfully  in  possession, 
with  the  right  to  condemn  to  such  use  at  any 
time ;  and  herein  lies  the  distinction  between 
this  case  and  Price  v.  Weehawken  Ferry  Co., 
81  N.  J.  Bq.  81,  relied  upon  by  the  defendant 
In  that  case  the  company  had  no  right  to  take 
the  land  or  compensation,  and  the  court  said 
that  therefore  the  maxim  above  referred  to 
applied,  but  said  it  does  not  apply  when  the 
right  to  take  exists.'  This  is  in  harmony 
with  the  decisions  of  our  Supreme  Court.  See 
Justice  v.  Nesquehonlng  Valley  R.  R.  Co.,  87 
Pa.  28,  which  is  cited  by  the  Vermont  court 
in  support  of  its  position.  Here  the  tracks 
of  the  plaintiff  were  placed  upon  the  ground 
with  the  consent  and  at  the  request  of  the 
Valentine  Ore  Land  Association,  the  then 
owner  of  the  fee.  The  land  upon  which  they 
were  located  was  appropriated  for  public  use, 
and  all  that  remained  to  the  landowner  was 
Its  claim  for  damages.  Wadhams  v.  Lacka- 
wanna &  Bloomsburg  R.  R.  Co.,  42  Pa.  303; 
Beale  v.  Penna.  R.  R.  Co.,  86  Pa.  509.  The 
damages,  If  any  were  occasioned,  belonged 
to  the  association.  They  were  a  personal 
claim  of  the  owner;  did  not  run  with  the 
land  nor  would  they  pass  by  Its  deed.  Mc- 
Fadden  v.  Johnson,  72  Pa.  335,  13  Am.  Rep. 
681;  Davis  v.  Titusvllle,  etc.,  Ry.  Co.,  114 
Pa.  308,  6  Atl.  736.  They  were  subject  how- 
ever, to  the  rights  of  the  mortgagee  to  have 
them  applied  to  its  debt  Elliott  on  Rail- 
roads, vol.  3,  p.  1452.  The  right  of  the  mort- 
gagee Is  not  to  hold  the  tracks  and  roadbed  as 
an  Improvement  to  the  property,  but  to  pur- 
sue the  damages  occasioned  by  the  taking 
of  the  property.  Jones  on  Mortgages,  |  681a. 
If  the  mortgagors  and  mortgagees  had  joined 
In  a  release,  it  would  not  have  operated  as 
a  conveyance  of  the  right  of  way  to  the  plain- 
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tiff,  but  simply  as  a  discharge  of  the  dam- 
ages incurred  by  the  construction  and  opera- 
tion of  the  road.  The  title  of  the  plaintiff 
came  by  its  original  entry  upon  the  land  by 
the  consent  of  the  owners.  Lawrence's  Ap- 
peal, 78  Pa.  365. 

"When  the  mortgage  was  given  by  the  Val- 
entine Iron  Company  in  1896,  to  John  M. 
Dale,  trustee,  the  railroad  was  located  and 
had  been  in  operation  for  many  years  over 
this  land  with  the  consent,  knowledge,  and 
approval  of  the  owners  of  the  fee.  Evidence 
was  also  offered  to  show  that  by  corre- 
spondence a  year  or  two  after  that  Dale  had 
personal  knowledge  of  the  existence  of  the 
road  and  the  claims  of  ownership  by  the 
plaintiff  company.  Notice  to  the  trustee 
would,  of  course,  be  notice  to  the  bondhold- 
ers. The  correspondence  we  do  not  consider 
of  Importance,  as  the  trustee  was  bound  to 
take  notice  of  the  rights  of  the  company  as 
shown  by  the  operation  of  the  railroad  upon 
the  land  by  the  plaintiff.  Mr.  Justice 
Shlras,  In  delivering  the  opinion  of  the 
court  in  Roberts  v.  Northern  Pacific  R.  R. 
Co.,  198  U.  S.  1,  on  page  10,  15  Sup.  Ct  756, 
on  page  758,  39  L.Ed.  873,  says:  'It  is  well 
settled  that,  where  a  railroad  company  having 
the  power  of  eminent  domain  has  entered  In- 
to actual  possession  of  land  necessary  for  its 
corporate  purposes,  whether  with  or  without 
the  consent  of  the  owner  of  such  lands,  a 
subsequent  vendee  of  the  latter  takes  the 
land  subject  to  the  burthen  of  the  railroad, 
and  the  right  to  payment  from  the  railroad 
company,  If  It  entered  by  virtue  of  an  agree- 
ment to  pay,  or  to  damages,  If  the  entry  was 
unauthorised,  belongs  to  the  owner  at  the 
time  the  railroad  company  took  possession.' 
And  in  support  of  this  statement  he  cites 
Schuylkill,  etc.,  Nav.  Co.  v.  Decker,  2  Watts, 
343,  and  McFadden  v.  Johnson,  72  Pa.  335,  13 
Am.  Rep.  681.  We  do  not  see  how  Dale  or 
the  Nlttany  Iron  Company  can  be  considered 
to  be  Innocent  purchasers  for  value  without 
notice.  No  doubt  at  the  time  of  the  con- 
struction of  the  road  it  was  thought  to  be 
of  great  benefit  to  the  owner  of  the  fee  as 
well  as  the  railroad  company  to  have  ade- 
quate railroad  facilities  for  the  hauling  of 
freight  to  and  from  the  furnace  property, 
and  that  when  all  the  advantages  and  disad- 
vantages of  the  locating  of  the  railroad  upon 
the  property  were  considered  that  the  owner 
of  the  fee  simple  title,  the  Valentine  Ore 
Land  Association,  bad  no  claim  for  damages 
by  reason  of  the  location,  construction,  and 
operation  of  the  road.  This  company  never 
set  up  any  claim  for  damages,  nor  did  its 
lessees,  the  Center  Iron  Company,  or  its  suc- 
cessor In  title,  the  Valentine  Iron  Company, 
the  purchaser  at  the  sale  on  the  mortgage, 
during  a  period  of  10  years  of  continuous  op- 
eration of  the  railroad;  and  it  must  be  ap- 
parent that,  If  they  bad  any  claim  for  dam- 
ages by  reason  of  the  construction  of  the 
road,  they  waived  it    Furthermore,,  the  Val- 


entine Iron  Company,  the  purchaser  at  the 
Judicial  sale  under  the  mortgage,  recognized 
the  title  of  the  railroad  company  to  the 
tracks  in  dispute,  and  acquiesced  In  their  use 
and  operation  of  the  road  while  operating  the 
furnace. 

"Conclusions  of  Law. 

"1.  We  accordingly  conclude  as  matter  of 
law  that  an  injunction  should  be  Issued  re- 
straining the  defendant  the  Nlttany  Iron 
Company  from  interfering  with  the  corpo- 
rate rights  and  franchises  of  the  plaintiff  in 
operating  the  main  track  through  the  furnace 
property,  and  that  the  plaintiff  be  placed  In 
possession  thereof. 

"2.  That  an  account  be  stated  of  the  dam- 
ages sustained  by  the  plaintiff  on  account  of 
the  unlawful  acts  of  the  defendant;  the 
amount  thereof  to  be  ascertained  upon  final 
hearing  of  the  parties." 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  Blanchard,  Henry  C.  Qulgley,  and 
Edmund  Blanchard,  for  appellants.  John  G. 
Love  and  J.  A.  B.  Miller,  for  appellee. 

PER  CURIAM.  The  decree  entered  In  this 
case  is  affirmed,  at  the  cost  of  the  appellants, 
on  the  findings  of  fact  and  law  by  Judge  Mc- 
Clure,  specially  presiding. 


(218  Pa.  «9) 
NORTHERN  COAL  &  IRON  CO.  t.  CITY 
OF  WILKES-BARRE. 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907.) 
Railroads— Construction— Crossing   High- 
ways. 

A  railroad  succeeding  to  the  rights  granted 
its  predecessor  by  Act  April  12,  1859  (P.  L. 
I860,  857),  and  Act  March  14,  1865  (P.  L.  444), 
to  construct  lateral  branches  not  exceeding  three 
miles  in  length  from  either  terminus,  or  from 
any  point  on  the  line  of  its  main  road,  may 
cross  the  roads  of  the  township  in  which  it  is 
located  in  constructing  branches,  or  streets  in  a 
city  formed  out  of  a  portion  of  the  township, 
without  the  consent  of  the  city,  and  need  not 
submit  plans  of  construction  to  municipal  au- 
thorities for  approval. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  the  Northern  Coal  &  Iron  Com- 
pany against  the  city  of  Wilkes-Barre.  From 
a  decree  in  favor  of  plaintiff,  defendant  ap- 
peals.   Appeal  dismissed,  and  decree  affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN, JJ. 

S.  J.  Strauss  and  O.  F.  McHugh,  for  appek 
Iant  George  R.  Bedford,  A.  H.  McCllntock, 
Welles  &  Torrey,  and  Simon  P.  Wolverton,  for 
appellee. 

BROWN,  J.  No  material  fact  in  this  case 
is  In  dispute.  The  Northern  Coal  ft  Iron 
Company  was  incorporated  by  Act  April  27, 
1864  (P.  L.  627).    In  1873  It  was  consolidated 
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with  the  Plymouth  ft  Wllkes-Barre  Railroad 
ft  Bridge  Company.  The  new  company  re- 
tained the  name  of  "Northern  Coal  ft  Iron 
Company,"  and  acquired  all  the  property, 
rights,  franchises,  and  privileges  of  the  Ply- 
month  ft  Wllkes-Barre  Railroad  ft  Bridge 
Company,  which  was  incorporated  by  Act 
April  12,  1859  (P.  L.  I860,  857).  By  its  act 
of  Incorporation  and  a  supplementary  act  ap- 
proved March  14,  1865  (P.  L.  444),  it  was  in- 
vested with  all  the  rights  and  privileges  and 
subjected  to  all  the  restrictions  of  the  general 
railroad  act  of  February  19,  1849  (P.  L.  79), 
except  those  contained  in  the  eighteenth  sec- 
tion of  said  act  It  was  authorized  to  con- 
struct a  railroad  from  the  Susquehanna  ft 
Lehigh  Railroad  and  operate  the  same  as  a 
public  highway  for  the  transportation  of  pas- 
sengers or  freight  from  a  point  at  or  near  the 
Intersection  of  the  Susquehanna  ft  Lehigh 
Railroad  and  the  North  Branch  Canal  in 
Wllkes-Barre  or  Hanover  township,  Luzerne 
county,  to  a  point  in  Plymouth  township  on 
the  Lackawanna  ft  Bloomsburg  Railroad  at 
or  near  the  "Boston"  coal  breaker;  to  build 
a  railroad  bridge  across  the  Susquehanna 
river;  to  connect  its  railroad  with  any  other 
railroads  then  built  or  thereafter  to  be  con- 
structed ;  and  to  build  lateral  branches,  not 
exceeding  three  miles  In  length,  from  either 
terminus,  or  from  any  point  on  the  line  of 
Its  main  road.  The  railroad  and  bridge  which 
it  was  authorized  to  build  was  constructed 
prior  to  May  4,  1871,  the  date  of  the  incor- 
poration of  the  city  of  Wilkes-Barre,  which 
Is  now  under  the  general  laws  of  the  com- 
monwealth relating  to  cities  of  the  third 
class.  The  appellee  claiming  to  be  acting  in 
pursuance  of  the  authority  given  by  the  act 
of  April  12,  1859,  and  such  other  laws  of  the 
commonwealth  as  are  applicable,  has  located 
a  branch  road  less  than  three  miles  in  length, 
having  acquired  the  right  of  way  therefor, 
leading  from  a  point  in  the  city  of  Wllkes- 
Barre  on  the  main  line  of  the  former  Ply- 
mouth ft  Wllkes-Barre  Railroad,  between  the 
old  river  road  and  the  Susquehanna  river, 
to  a  point  in  Hanover  township,  where  it 
intends  to  connect  with  the  Pennsylvania  Rail- 
road for  interchange  of  traffic.  This  propos- 
ed branch  line  Intersects  certain  streets  laid 
out  in  that  section  of  the  city  of  Wllkes- 
Barre  known  as  "Flrwood,"  which,  at  the 
time  of  the  Incorporation  of  the  Plymouth  ft 
Wllkes-Barre  Railroad  ft  Bridge  Company 
and  the  construction  of  its  main  line,  formed 
a  part  of  the  township  of  Wllkes-Barre.  The 
streets  were  laid  out  long  after  the  Incorpora- 
tion of  the  railroad  and  bridge  company  and 
the  construction  of  its  main  line,  and  long 
after  the  branching  rights  had  vested  in  that 
company  by  Its  charter  and  in  the  appellee  by 
the  merger.  Some  of  the  streets  intersected 
by  the  appellee's  branch  had  been  accepted 
by  the  city  before  the  location  of  said  branch, 
another,  since,  and  still  another  has  not  yet 
been  accepted;   but  they  have  all  been  laid 
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out  and  dedicated  to  public  use,  and,  for 
the  purpose  of  determining  the  question  rais- 
ed on  this  appeal,  are  to  be  treated  as  public 
highways,  subject  to  municipal  control.  The 
expressed  Intention  of  the  appellee  Is  that  no 
part  of  any  of  these  streets  shall  be  perma- 
nently occupied  by  its  proposed  branch  road, 
but  ail  will  be  crossed  overhead  by  elevated 
structures  with  clearances  of  not  less  than 
14  feet  above  the  streets,  so  constructed  that 
street  travel  will  not  be  in  any  manner  ob- 
structed or  Interfered  with.  The  eighth  find- 
ing of  fact  is  that  it  was  not  shown  by  the 
evidence  that  this  clearance  of  14  feet  Is 
unreasonable  or  insufficient  to  accommodate 
street  traffic  at  the  points  in  question.  The 
appellee,  having  entered  upon  the  work  of 
building  its  branch  railroad,  was  prevented 
by  officials  and  employes  of  the  city  from  con- 
structing the  same  over  the  streets,  and  this 
bill  was  filed  to  restrain  such  interference. 

The  appellant  does  not  seem  to  question  the 
right  of  the  appellee  to  cross  streets  in  the 
construction  of  Its  branch,  but  raises  the 
question  of  its  right  to  do  so,  unless  it  first 
submits  to  councils  a  plan  of  the  proposed 
branch,  and  municipal  approval  of  the  same 
is  unreasonably  withheld.  This  cannot  be 
regarded  as  the  real  question  before  us.  The 
appellee  submitted  an  application  to  councils 
for  permission  to  cross  the  streets,  but,  after 
unfavorable  action  had  been  taken  upon  it  by 
the  street  committee,  withdrew  It,  with  form- 
al notification  that  the  charter  rights  of  the 
company  authorized  the  crossing  of  the 
streets  without  municipal  consent,  and  this  is 
the  position  now  assumed  by  the  company. 
The  question  to  be  determined,  then,  Is  not 
whether  the  city  may  unreasonably  withhold 
consent,  but  whether  the  appellee  must  obtain 
the  same  before  it  can  construct  its  branch. 
In  sustaining  its  contention  that  it  is  not  re- 
quired to  first  obtain  municipal  consent,  the 
court  below  very  properly  said:  "The  right 
of  the  municipality  in  the  exercise  of  its 
police  power,  and  for  the  protection  of  its 
citizens  and  the  general  public,  to  reasonably 
control  the  operation  of  railroads  within  the 
city  limits,  is  not  herein  involved.  Nor  are 
we  called  upon  to  consider  any  question  as 
to  obstruction  of  street  travel  by  the  pro- 
posed viaducts  over  the  streets,  for,  under 
the  evidence,  no  such  obstruction  is  intend- 
ed; nor  whether  the  proposed  acts  of  the 
plaintiff  would  be  a  violation  of  section  12  of 
the  act  of  April  4,  1868  (P.  L.  65),  forbidding 
an  entry  upon,  or  occupation  of,  streets  of  a 
city  without  its  consent  by  railroad  corpora- 
tions formed  under  that  act,  for  neither  the 
Plymouth  &  Wilkes-Barre  Railroad  ft  Bridge 
Company  nor  the  Northern  Coal  ft  Iron  Com- 
pany was,  or  is,  a  corporation  formed  under 
that  act  As  to  all  matters  relating  to  the 
reciprocal  rights  and  duties  of  the  railroad 
and  the  city,  and  those  sections  of  the  gen- 
eral public  whose  Interests  they  respectively 
serve,  It  must  be  assumed  for  the  purposes 
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of  this  proceeding  tbat  tbe  railroad  is  .Intend- 
ed to  be  built  wltb  a  due  regard  for  tbe  rights 
of  travelers  over  the  streets,  and  that  when 
constructed  it  will  be  operated  In  conformity 
with  law,  and  witb  any  existing  or  future 
regulations  which  the  municipality  may  law- 
fully Impose." 

By  the  act  of  1859,  incorporating  the  Plym- 
outh &  Wilkes-Barre  Railroad  &  Bridge  Com- 
pany, the  right  is  given  to  construct  lateral 
branches,  not  exceeding  three  miles  In  length, 
from  either  terminus,  or  from  any  point  on 
the  line  of  Its  main  road.  The  right  is  not 
to  build  a  single  branch,  but  as  many  aa 
tbe  company,  in  the  judgment  of  its  officers, 
may  need  from  time  to  time,  and  It  is  there- 
fore a  continuing  right,  to  be  exercised  at 
any  time.  Pittsburg,  Virginia  &  Charleston 
Ry.  Co.  v.  Pittsburg,  O.  &  State  Line  R.  R. 
Co.,  159  Pa.  331,  28  Att  155.  If,  at  the  time 
tbe  Plymouth  &  Wilkes-Barre  Railroad  & 
Bridge  Company  was  incorporated,  it  had 
been  authorized  to  construct  its  main  line 
through  the  city  of  Wilkes-Barre,  with  a 
right  to  extend  branches  from  the  same  at 
any  point,  such  a  right  would  have  carried 
with  it  the  right  to  cross  streets  in  construc- 
ing  a  branch,  for  without  such  a  right  tbe 
right  to  construct  a  branch  could  not  have 
been  exercised.  It  would,  therefore,  have 
been  inferentlally  conferred  by  the  Legisla- 
ture, but  would  have  been  as  valid  as  an  ex- 
press grant  "The  right  of  a  company,  there- 
fore, to  build  a  railroad  on  the  street  of  a 
city,  depends,  like  the  lawfulness  of  all  its 
other  acts,  upon  the  terms  of  its  charter.  Of 
course,  when  the  power  is  given  in  express 
words,  there  can  be  no  dispute  about  it  It 
may  also  be  given  by  implication;  for  In- 
stance, if  a  company  be  authorized  to  make  a 
railroad,  by  a  straight  line,  between  two 
designated  points,  this  implies  the  right  to  run 
upon,  along  or  across  all  the  streets  or  roads 
which  lie  in  the  course  of  such  line."  Com- 
monwealth v.  Erie  &  North-East  Railroad  Co., 
27  Pa.  339,  67  Am.  Dec.  471.  "It  does  not  ad- 
mit of  a  doubt  in  this  state,  that  a  railroad 
company  may  use  a  public  street  or  highway 
when  authorized  by  Its  charter  expressly  or 
Inferentlally."  Cleveland  &  Pittsburg  Rail- 
road Co.  v.  Speer,  56  Pa.  825,  94  Am.  Dec.  84. 
"The  act  of  the  19th  of  February,  1849  (P. 
L.  83),  entitled  'An  act  regulating  railroad 
companies,'  contains  no  express  authority 
for  crossing  the  tracks  of  another  company. 
It  gives  a  general  authority  to  lay  out  and 
construct  a  railroad  between  designated  ter- 
mini. It  follows  that  the  right  to  cross,  when 
absolutely  necessary,  follows  by  necessary 
implication ;  otherwise  the  grant  In  some  in- 
stances, would  entirely  fall,  as,  for  Instance, 
where  another  railroad  lies  between  its  ter- 
mini. In  such  case,  If  it  could  not  cross,  It 
could  not  build  its  road."    Paxson,  C.  X,  in 


Perry  County  R.  R.  Extension  Co.  v.  Railroad 
Co.,  150  Pa.  193,  24  Atl.  709. 

When  the  main  line  of  the  Plymouth  & 
Wilkes-Barre  Railroad  &  Bridge  Company 
was  constructed  the  city  of  Wilkes-Barre  did 
not  exist  and  that  portion  of  It  through  which 
this  branch  will  be  constructed  was'  part  of 
the  township  of  Wilkes-Barre,  through  which 
the  company  was  expresssly  authorized  to 
construct  its  main  line,  and  through  which  its 
branches,  not  exceeding  three  miles  In  length, 
could  have  been  extended  In  every  direction, 
and,  when  so  extended,  public  roads  would 
necessarily  have  been  crossed  by  them.  This 
unquestionable  right  to  construct  branches 
vested  in  the  company  years  before  the  In- 
corporation of  the  city  of  Wilkes-Barre,  and 
could  not  have  been  taken  away  by  tbe  mere 
incorporation  of  the  city  and  its  absorption  of 
tbe  territory  over  which  the  right  existed  by 
clear  legislative  grant  Tbe  right  over  such 
territory,  In  the  absence  of  any  lawful  im- 
pairment of  it  by  the  Legislature,  continued, 
after  the  absorption  of  the  territory  by  the 
city  to  be  just  what  it  had  been  before.  The 
city  took  in  the  township  just  as  she  found 
it  and  with  whatever  burdens  were  resting 
upon  it  Where  the  appellee  had  a  right  to 
extend  Its  tracks  before  the  city  of  Wilkes- 
Barre  came  into  existence,  It  has  the  right  to 
extend  them  now,  for  the  Legislature  which 
gave  it  that  right  has  not  taken  the  same 
away  nor  in  any  manner  Impaired  It  Though 
tbe  streets  of  the  appellant  may,  without 
Its  consent  be  crossed  by  the  tracks  of  the 
appellee  in  constructing  its  branch,  it  would 
have  been  better  if  plans  for  the  construction 
of  the  same  had  been  first  submitted  to  the 
municipal  authorities  and  approved  by  them, 
for  by  such  a  course,  though  the  appellee  was 
not  bound  to  take  It  the  present  controversy 
might  have  been  avoided.  Disputes  may  here- 
after arise  between  the  appellant  and  the 
appellee  growing  out  of  alleged  abuse  by  the 
latter  of  the  corporate  right  which  it  is  now 
exercising.  If  the  same  should  ever  be  abus- 
ed, courts  will  restrain  the  abuse.  At  present 
no  such  abuse  appears. 

The  injunction  awarded  by  the  court  below 
is  not  in  disregard  of  any  of  the  rights  of 
the  public.  The  decree  Is  that  the  appellant 
be  restrained  from  interfering  with  tbe  ap- 
pellee In  the  erection  of  suitable  elevated 
structures  with  clearance  of  not  less  than  14 
feet  above  the  streets,  and  from  interfering 
with  such  temporary  use  of  the  same  as  may 
be  necessary  in  building  such  crossings,  and 
as  will  not  prevent  the  use  of  the  streets  by 
the  traveling  public;  and  tbe  appellee  Is  di- 
rected to  so  prosecute  the  work  as  not  to  per- 
manently obstruct  or  unnecessarily  impede 
safe  public  travel  along  the  streets,  and  so  as 
to  leave  them  in  as  good  condition  as  when 
the  work  was  begun. 

The  appeal  Is  dismissed,  and  the  decree  be- 
low affirmed,  at  appellant's  costs. 
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(■OX  Pa.  221) 

YOUNG  et  al.  t.  MALONE. 

(Supreme  Court  of  Pennsylvania.    May  13, 
1907.) 

Continuance— Gbounds— Defect    or     Pas- 
ties. 

In  a  suit  on  a  mortgage  made  to  plaintiff 
as  guardian  of  minor  children,  and  payable 
when  they  became  of  age,  the  defense  that  the 
persons  named  aa  minora  had  become  of  age,  and 
that  the  right  of  action  was  in  them,  could  not 
be  raised  by  motion  for  continuance,  and  such 
motion  was  properly  overruled. 

Appeal  from.  Court  of  Common  Pleas,  Blair 
County. 

Action  by  M.  A.  Young,  guardian  of  James 
P.  Malone,  and  others,  against  0.  B.  Malone. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  POTTEB, 
ELKIN,  and  STEWART,  JJ. 

Harry  A.  McFadden,  for  appellants.  Thom- 
as H.  Greevy,  F.  G.  Patterson,  and  E.  G. 
Brotherlin,  for  appellee. 

PER  CURIAM.  The  mortgage  on  which 
salt  was  brought  was  made  to  the  plaintiff 
as  guardian  of  minor  children  named  In  It, 
and  was  payable  when  they  became  of  age. 
The  defense  which  It  was  attempted  to  set 
up  was  that  the  persons  named  as  minors 
had  become  of  age,  and  that  the  right  of  ac- 
tion was  In  them.  When  the  case  was  called 
for  trial,  the  defendants  moved  for  a  con- 
tinuance on  this  ground.  The  overruling  of 
the  motion  is  assigned  for  error.  The  plead- 
ings showed  prima  facie  a  right  of  action  in 
the  plaintiff,  and  this  right  could  not  be  ques- 
tioned by  a  motion  for  a  continuance.  There 
Is  no  merit  In  any  of  the  assignments  of  er» 
ror. 

The  judgment  Is  affirmed. 


(218  Pa.  234) 

COMMONWEALTH  ex  rel.  BIDDLB  r. 
CROW. 

(Supreme  Court  of  Pennsylvania.    May  18, 
1907.) 

1.  Constitutional  Law  —  Distribution  or 
Governmental  Powers— Judicial  Poweb. 

The  judicial  power  extends  to  a  considera- 
tion of  the  constitutionality  of  Act  Feb.  17, 
1906  (P.  L.  31),  relating  to  senatorial  appor- 
tionment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  f  127.] 

2.  Quo  Warranto— Nature  and  Grounds— 
Persons  Entitled  to  Relief. 

One  claiming  to  have  been  rightfully  elect- 
ed senator  has  no  such  interest  aa  to  entitle 
him  to  maintain  a  writ  of  quo  warranto  in  the 
name  of  the  commonwealth  to  test  the  constitu- 
tionality of  Act  Feb.  17,  1906  (P.  L.  81),  relat- 
ing to  the  senatorial  apportionment. 

Suggestion  for  writ  of  quo  warranto  by  the 
commonwealth,  on  the  relation  of  Edward  M. 
Blddle,  Jr.,  against  William  B.  Crow.  Writ 
quashed. 

The  suggestion  set  out  that  the  relator  la 
above  the  age  of  25  years,  and  for  the  past 


four  years  has  been  a  citizen  of  the  state 
and  an  Inhabitant  of  the  county  of  Cumber- 
land; that  at  the  general  election  on  Novem- 
ber 6, 1906,  he  was  duly  elected  to  the  office  of 
senator  in  the  General  Assembly  for  the 
Thirty-Second  district,  composed  of  the  coun- 
ties of  Adams  and  Cumberland;  that  the  re- 
turn judges  of  said  district  Issued  a  certifi- 
cate of  election  to  him,  and  forwarded  a 
similar  certificate  to  the  secretary  of  the  com- 
monwealth, by  whom  It  was  delivered  on 
January  1,  1907,  to  the  Senate  of  Pennsyl- 
vania, where  It  has  ever  since  remained. 
That  the  respondent,  an  inhabitant  of  Fayette 
county,  has  since  January  1.  1907,  used  and 
exercised  the  office  of  senator  from  the  Thirty- 
Second  senatorial  district,  under  color  of  the 
act  of  February  17, 1906  (P.  L.  31),  making  the 
county  of  Fayette  the  Thirty-Second  senato- 
rial district,  which  act  relator  alleges  is  un- 
constitutional and  void.  Relator  therefore 
asked  for  a  writ  of  quo  warranto  against  the 
respondent.  The  answer  admitted  the  age 
and  residence  of  relator ;  denied  the  validity 
of  relator's  election,  while  not  denying  said 
election;  asserted  the  legality  of  respondent's 
election;  set  up  his  admission  to  the  senate 
and  its  refusal  to  admit  relator;  alleged  that 
relator  has  no  right  to  file  the  suggestion  for 
the  writ  of  quo  warranto;  denied  the  juris- 
diction of  the  court  to  inquire  into  the  ques- 
tions raised  by  the  suggestion  and  writ,  and 
asserted  that  the  act  of  February  17,  1906, 
(P.  L.  31),  is  constitutional. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

E.  M  Blddle,  Jr.,  &  S.  Rnpp,  and  F.  B. 
Sellers,  Jr.,  for  relator.  John  G.  Johnson, 
for  respondent. 

PER  CURIAM.  The  substantial  question 
Involved  Is  the  constitutionality  of  the  sena- 
torial apportionment  by  the  act  of  February 
17,  1906  (P.  L.  81).  On  the  general  Jurisdic- 
tion to  consider  and  pass  upon  that  question 
we  entertain  no  doubt  The  Judicial  power 
extends  to  the  review  of  all  legislative  acts 
for  the  comparison  of  their  provisions  with 
the  requirements  and  prohibitions  of  the  Con- 
stitution, and  there  is  no  exception  expressed 
or  Implied  In  regard  to  statutes  of  apportion- 
ment The  Constitution  requires  that  the 
state  be  divided  Into  60  senatorial  districts, 
and  If,  for  illustration,  the  apportioning  stat- 
ute created  60  or  100  districts  there  could 
be  no  question  of  the  power  and  duty  of  the 
court  to  declare  the  statute  void.  Other 
transgressions  may  be  less  obvious,  but  are 
none  the  less  open  to  question  and  decision. 
The  case,  however,  comes  before  us  In  the 
form  of  a  writ  of  quo  warranto  issued  In  the 
name  of  the  commonwealth,  but  on  the  re- 
lation of  a  private  citizen.  It  Is  true  that  he 
claims  to  have  been  rightfully  elected  to  the 
office  of  senator  for  the  Thirty- Second  dis- 
trict an  office  now  occupied  by  the  respond- 
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ent  But  the  majority  of  the  court  are  of 
opinion  that  the  relator  has  no  such  Interest 
as  to  give  him  standing  to  maintain  a  writ 
Even  a  Judgment  of  ouster  against  the  re- 
spondent would  not  give  the  office  to  the  re- 
lator, for  his  own  qualifications  and  the  regu- 
larity and  validity  of  bis  election  would  still 
be  subject  to  the  investigation  and  judgment 
of  the  Senate,  which  is  the  ultimate  and  su- 
preme tribunal  on  these  matters. 
The  writ  is  therefore  quashed. 


(106  Md.  421) 

BRYANT   T.    FITZSIMMONS   et    al. 
(Court  of  Appeals  of  Maryland.    June  25, 1907.) 

Fabtnkbship— Thb  Relation. 

Where  a  horse  is  purchased  as  the  joint 
property  of  three  persons  as  equal  owners,  each 
to  be  liable  for  a  third  of  the  purchase  price, 
and  each  to  own  a  third  interest  in  the  horse 
after  it  is  paid  for,  and  one  of  them  makes  a 
cash  payment  on  the  horse,  and  with  another 
executes  a  note  for  the  balance  of  the  purchase 
price,  and  the  third  person  deposits  collateral 
to  cover  his  liability  for  his  share  of  the  pur- 
chase price,  and  as  part  of  the  agreement  it 
is  provided  that  the  earnings  from  facing  the 
horse,  after  payment  of  the  expenses  of  the  busi- 
ness, shall  be  applied  to  payment  of  the  pur- 
chase-money note,  and  then  to  repaying  the 
one  who  makes  the  cash  payment,  the  residue  to 
be  divided  among  the  three,  a  half  to  the  one 
of  them  managing  the  horse,  and  a  quarter  to 
each  of  the  others,  there  is  a  partnership. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  {  26.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  Pere  L.  Wlckes,  Judge. 

Suit  by  Thomas  Fltzslmmons  and  another 
against  Marc  Bryant  From  an  order,  de- 
fendant appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  FEARCB, 
SCHMUCKER,  BURKE,  and  ROGERS,  JJ. 

Howard  Bryant  and  William  S.  Bryan,  Jr., 
for  appellant  William  J.  Ogden.  for  appel- 
lees. 

BRISCOE,  J.  The  bill  in  this  case  was 
filed  on  the  6th  of  August  1906,  In  the  cir- 
cuit court  No.  2  of  Baltimore  city,  by  the  ap- 
pellees, against  the  appellant  The  prayer  of 
the  bill  is,  first  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  alleged  partnership 
property;  second,  for  an  injunction  to  re- 
strain the  sale  and  disposition  of  the  prop- 
erty by  the  appellant  pending  the  decision  of 
the  case;  and,  third,  that  the  partnership 
may  be  dissolved,  an  account  be  taken  of  its 
business,  and  its  effects  be  applied  to  the 
payment  of  its  debts  and  liabilities,  and  the 
residue  be  distributed  among  the  partners 
according  to  their  respective  interests.  The 
court  below  ordered  an  Injunction,  and  ap- 
pointed Mr.  Win.  J.  Ogden,  a  member  of  the 
Baltimore  bar,  aa  receiver,  with  power  and 
authority  to  take  charge .  and  possession  of 
the  partnership  property  and  to  collect  the 
outstanding  debts  due  the  partners. 

The  bill  In  substance  alleges  that  on  May 
2,  1906,  the  appellant  and  appellees  entered 


Into  an  agreement  to  purchase  a  certain  race 
horse,  called  "Wild  Range,"  to  be  the  joint 
property  of  the  three,  at  the  sum  of  $700. 
The  horse  was  purchased  from  one  Robert 
Davis,  upon  the  following  terms:  The  ap- 
pellant Bryant,  paying  $250  in  cash,  and  giv- 
ing to  Davis  the  joint  note  of  himself  and 
the  appellee  Cherbonnier  for  $450,  payable  90 
days  after  May  2,  1906.  The  appellee  Fibs- 
slmmons  at  the  time  of  the  purchase  deposit- 
ed certain  pawn  tickets  and  other  collaterals, 
covering  property  alleged  to  foe  worth  $350, 
to  secure  his  portion  of  the  cash  advanced 
and  the  payment  of  the  note  at  maturity. 
The  bill  also  alleges  that  according  to  agree- 
ment between  the  parties  the  horse  was  to 
be  the  joint  property  of  the  appellant  and 
appellees,  each  of  them  owning  a  one-third 
Interest  The  appellee  Fltzslmmons  was  to 
take  full  charge,  and  race  the  horse  for  purs- 
es according  to  his  judgment  and  after  the 
payment  of  the  necessary  expenses  the  profit 
or  money  realized  was  to  be  applied,  first  to 
the  payment  of  the  note  of  $450  and  to  the 
cash  advancement  of  $250  heretofore  stated, 
and  the  residue  to  be  divided,  one  half  to  the 
appellee  Fltzslmmons  and  the  other  half  to 
the  two  parties,  Bryant  and  Cherbonnier,  in 
equal  parts.  The  bill  then  charges  that  the 
appellant  In  violation  of  the  agreement  with 
the  partners,  has  collected  the  purses  and 
money  realized  from  the  horse  to  the  amount 
of  $950,  and  now  retains  the  sum  of  $565, 
which  under  their  agreement  should  be  ap- 
plied to  the  payment  of  the  note  of  $450,  duo 
and  payable  on  August  6,  1906.  The  bill  al- 
so charges  that  the  appellant  without  notice 
and  without  the  knowledge  of  the  appellees, 
has  forcibly  taken  possession  of  the  horses, 
"Wild  Range,"  "Officer,"  and  "Dairy  Maid," 
and  Intends  to  dispose  of  them  to  the  loss 
and  damage  of  the  appellees;  that  the  note 
due  on  the  2d  of  August  has  been  protested 
and  remains  unpaid,  although  the  appellant 
has  sufficient  funds  belonging  to  the  partner- 
ship to  pay  the  same.  On  the  21st  of  Au- 
gust 1906,  after  the  appointment  of  the  re- 
ceiver, an  answer  was  filed  by  the  appellant 
denying  the  partnership  agreement  alleged  by 
the  bill,  and  averring  In  substance  that  the 
three  horses  in  question  were  purchased  by 
him  alone  and  were  his  absolute  property. 
The  case  was  heard  on  bill,  answer,  and  tes- 
timony on  a  motion  to  dissolve  the  injunc- 
tion, and  from  an  order  of  court  passed  on 
the  21st  of  February,  1907,  dissolving  the  In- 
junction as  to  the  two  horses  called  "Officer" 
and  "Dairy  Maid,"  and  continuing  the  in- 
junction as  to  the  horse  "Wild  Range"  and 
the  other  property,  and  referring  the  papers 
to  an  auditor  to  state  an  account  on  the  re- 
ceipt of  earnings  by  the  horse  "Wild  Range" 
and  the  total  and  full  account  of  expendi- 
tures for  the  management  of  the  horse,  this 
appeal  has  been  taken. 

A  careful  examination  of  the  evidence  In 
this  case  satisfies  us  that  the  race  horse 
"Wild  Range"  was  purchased  as  the  joint 
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property  of  the  appellant  and  appellees  as 
equal  owners ;  that  is,  each  party  was  liable 
for  one-third  of  the  purchase  price  and  each 
was  to  own  a  one-third  Interest  after  it  was 
paid  for.  This  agreement  was  consummated 
at  the  time,  according  tothe  testimony  of  the 
appellees,  by  the  payment  of  $250  in  caeh  by 
the  appellant,  by  the  execution  and  delivery 
of  a  Joint  note  by  the  appellant  and  appellee 
Cherbonnier  to  the  vendor,  Davis,  for  the 
sum  of  $450,  and  the  deposit  of  certain  col- 
laterals by  the  appellee  Fitzsimmons  to  cover 
the  liability  assumed  by  him  for  the  purchase 
price.  The  profits  or  earnings  from  the  part- 
nership was  to  be  applied,  after  the  payment 
of  the  expenses  incident  to  the  business,  to 
the  payment  of  the  $450  note  when  due  and 
payable,  to  the  payment  of  the  $250  in  cash 
advanced  by  the  appellant,  and  the  residue 
to  be  divided,  so  as  the  appellee  Fitzsimmons 
was  to  receive  one  half,  and  the  appellant 
and  appellee  Cherbonnier  the  other  half. 
This  agreement  of  partnership  Is  denied  by 
the  appellant,  but  we  think  Is  supported  by 
the  weight  of  the  evidence  In  the  case,  and 
is  sufficient  to  establish  the  fact  of  the  ex- 
istence of  a  partnership  as  between  the  par- 
ties themselves.  Here  we  have  the  consent 
of  the  parties,  the  Joint  purchase  of  the  prop- 
erty for  partnership  purposes,  and  a  partici- 
pation in  the  profits  of  the  partnership  busi- 
ness. In  Thillman  v.  Benton,  82  Md.  73,  33 
AtL  488,  It  is  said :  "We  take  it  to  be  well 
settled  that  a  partnership  is  a  contract  of 
some  kind  involving  mutual  consent  of  the 
parties,  and  when  such  a  contract  is  entered 
into  between  two  or  more  persons  for  the 
purpose  of  carrying  on  a  trade  or  business, 
with  the  right  to  participate  in  the  profits  of 
such  trade  or  business,  then  such  a  contract 
constitutes  a  partnership,  unless  there  be 
other  facts  and  circumstances  which  show 
that  some  relation  existed.  Ken  v.  Potter,  8 
6111  (Md.)  423;  Bull  v.  Schubert,  2  Md.  55; 
Helse  v.  Booth,  40  Md.  259 ;  Waring  v.  Nat 
Marine  Bk.,  74  Md.  278,  22  Atl.  140." 

We  have  carefully  examined  the  record 
and  find  no  proof  to  sustain  the  contention 
that  the  two  horses,  "Officer"  and  "Dairy 
Maid,"  were  purchased  by  the  appellees.  We 
therefore  hold,  under  the  facts  and  circum- 
stances developed  in  this  case,  that  a  part- 
nership existed  between  these  parties  as  to 
the  horse  "Wild  Range,"  and  the  circuit 
court  No.  2  of  Baltimore  city  committed  no 
error  In  continuing  the  Injunction  as  to  this 
property,  and  in  referring  the  case  to  the  au- 
ditor, to  state  an  audit  of  the  receipt  of  earn- 
ings and  the  total  account  of  expenditures 
for  bis  management  We  further  hold  that 
the  net  earnings  of  the  horse,  after  the  pay- 
ment of  all  expenditures  for  his  manage- 
ment are  to  be  applied,  first,  to  the  payment 
of  the  $450  note  and  the  $250  cash  advanced 
by  the  appellant  and  the  residue  to  be  paid, 
one  half  to  the  appellee  Fitzsimmons  and  the 
other  half  to  the  appellant  and  appellee 
CherTxmnler.    The  proceeds  from  the  sale  of 


the  partnership  property  are  to  be  divided 
equally  among  the  three  partners  according 
to  their  respective  interests  as  herein  indicat- 
ed. For  the  reasons  stated,  the  order  of  the 
court  below  will  be  affirmed;  the  costs  to  be 
paid  out  of  the  fund. 

Order  affirmed ;  costs  to  be  paid  out  of  the 
fund. 

(102  Me.  439) 

UNION  WATER  POWER  CO.  et  al.  ▼.  LIB- 
BEY &  DINGLEY  CO.  et  al. 

LIBBEY  &  DINGLEY  CO.  et  al.  v.  UNION 
WATER  POWER  CO.  et  al. 

(Supreme  Judicial  Court  of  Maine.     April  3, 
1907.) 

1.  Watebs    and    Wateb    Courses— Deeds — 

Construction. 

In  the  case  at  bar  in  which  equity  proceed- 
ings were  instituted  for  the  purpose  of  obtain- 
ing a  determination,  among  other  things,  of  the 
number  of  hours  in  each  day  during  which  the 
Libbey  &  Dingley  Company  as  owners  of  the 
Lincoln  Mill,  so  called,  is  authorized  to  use 
the  amount  of  water  to  which  it  was  found  to 
be  entitled,  the  following  facts  appear:  The 
Libbey  &  Dingley  Company  acquired  its  rights 
in  question  by  virtue  of  a  reservation  in  a  deed 
from  the  Franklin  Company  to  the  Union  Water 
Power  Company  dated  December  5,  1878.  In 
this  deed  the  description  of  the  granted  prem- 
ises Is  separated  and  arranged  under  15  different 
captions,  comprising  the  several  dams,  canals, 
gatehouse  lots,  and  other  items  constituting  the 
water  power  conveyed.  The  paragraphs  con- 
taining the  reservation  are  found  under  the 
sixth  head  entitled  "Gate  House  Lot,"  the 
material  parts  of  which  are  as  follows: 

"This  conveyance  is  made  subject  to  all  the 
rights  which  the  said  city  of  Lewiston  possesses 
in  the  street  or  passageway  aforesaid  from  its 
said  lot  to  Main  street"  (and  several  other 
rights  therein  enumerated).  ''Excepting  and  re- 
serving to  said  Franklin  Company,  its  successors 
and  assigns,  the  right,  forever,  to  take  from  said 
Great  Androscoggin  river,  where  it  now  takes 
water  for  the  Lincoln  Mill,  so  called,  so  much 
water  as  is  necessary  to  furnish  power  for  the 
machinery  at  present  in  said  Lincoln  Mill ;  said 
reservation  being  subject  to  all  prior  grants  of 
water  power  made  by  the  Lewiston  Water 
Power  Company  or  the  Franklin  Company  to 
any  corporations  or  person. 

"Subject  also  to  all  conditions,  obligations, 
limitations  and  provisions,  applicable,  contained 
in  a  certain  indenture  of  lease  from  said  Frank- 
lin Company  to  the  Hill  Manufacturing  Com- 
pany, dated  December  30,  A.  D.  1865,  and  re- 
corded in  the  Androscoggin  Registry  of  Deeds; 
to  which  said  indenture  and  its  record  reference 
is  hereby  made  for  a  particular  enumeration  of 
said  conditions,  obligations,  limitations  and  pro- 
visions." 

Also  in  the  aforesaid  deed  from  the  Frank- 
lin Company  to  the  Hill  Manufacturing  Com- 
pany it  is  provided  that  the  latter  "shall  have 
the  right  to  use  and  draw  the  amount  of  water 
hereby  conveyed  during  the  whole  of  the  twenty- 
four  hours  of  each  and  every  day  or  any  portion 
thereof,  more  than  fourteen  hours,  provided  such 
use  and  drawing  more  than  fourteen  hours  per 
day  shall  not  injure  or  interfere  with  any  other 
use  which  said  party  of  the  first  part,  their 
successors  and  assigns,  may  desire  to  make  of 
said  water  during  the  fourteen  hours  of  each 
day,"  together  with  the  further  provision  that 
the  said  Hill  Manufacturing  Company  should 
cease  to  use  the  water  more  than  14  hours  a 
day  whenever  the  said  Franklin  Company  should 
determine  that  such  use  is  injurious  to  It  the 
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said  Franklin  Company,  and  give  written  notice 
thereof  to  the  said  Hill  Manufacturing  Com- 
pany. In  accordance  with  the  last  aforesaid 
proviso,  the  Union  Water  Power  Company,  by 
written  notice  dated  February  16,  1904,  notified 
the  Libbey  &  Dingley  Company  to  cease  using 
water  for  more  than  14  hours  per  day. 
Held;    (1)  that  the  construction  given  by  the 

? residing  justice  to  the  deed  of  December  5, 
878,  from  the  Franklin  Company  to  the  Union 
Water  Power  Company  was  correct,  and  that 
the  reservation  therein  in  favor  of  the  Lincoln 
Mill,  and  not  the  conveyance  itself,  was  made 
"subject  to  all  conditions,  obligations,  limita- 
tions, and  provisions  applicable  contained  in 
the  Hill  indenture. 

(2)  That  the  reservation  in  question  must  be 
held  subject  to  the  conditions,  limitations,  and 
provisions  of  the  Hill  indenture,  as  far  as  ap- 
plicable, precisely  the  same  as  it  would  have 
been  if  all  of  such  conditions,  limitations,  and 
provisions  had  been  copied  verbatim  into  the 
reservation. 

(3)  That  upon  the  findings  of  the  presiding 
justice  that  the  use  of  the  water  by  the  Libbey 
&  Dingley  Company  in  excess  of  14  hours  a  day 
was  not  shown  to  be  injurious  to  the  Union  Wa- 
ter Power  Company  prior  to  the  aforesaid  notifi- 
cation, the  latter  cannot  be  deemed  to  have 
waived  any  rights  by  acquiescence  in  such  ex- 
cessive use  prior  to  that  time. 

(4)  That  while  this  conclusion  that  the  Lin- 
coln Mill  became  subject  to  the  provision  of 
paragraph  6  of  the  Hill  indenture,  providing  for 
a  day  run  and  a  night  run,  and  prescribing  the 
manner  in  which  the  right  is  to  be  exercised,  is 
based  upon  a  legal  construction  of  the  reserva- 
tion to  the  Franklin  Company  in  favor  of  the 
Lincoln  Mill,  it  is  also  manifestly  in  general 
accord  with  all  of  the  grants  made  by  the  LewFs- 
ton  Water  Power  Company  prior  to  1878,  as 
well  as  all  of  the  indenture  of  the  Union  Water 
Power  Company  after  that  date,  and  in  harmony 
with  the  entire  history  of  the  development  of 
this  water  power  as  well  as  the  general  policy 
indicated  by  its  management  and  control  for  a 
quarter  of  a  century. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin   County. 

Bill  by  the  Union  Water  Power  Company 
and  others  against  the  Libbey  &  Dingley 
Company  and  others  and  cross-bill  by  the 
Libbey  &  Dingley  Company.  Decree  for  com- 
plainants, and  the  Libbey  &  Dingley  Com- 
pany excepts.    Exceptions  overruled. 

BUI  In  equity  brought  by  the  Union  Water 
Power  Company  and  seven  other  corporations 
located  at  Lewiston,  and  a  cross-bill  brought 
by  the  Libbey  &  Dingley  Company  also  locat- 
ed at  Lewiston.  These  equity  proceedings 
were  Instituted  for  the  purpose  of  obtaining 
a  judicial  determination  of  the  respective 
rights  of  all  the  parties  In  the  water  power 
created  by  the  dams,  canals,  and  headgates 
on  the  Androscoggin  river  at  Lewiston. 

These  two  causes  were  fully  heard  upon  the 
bills,  answers,  and  proofs  by  the  justice  of 
the  first  Instance,  and  his  findings  of  fact, 
rulings,  and  decrees  cover  80  printed  pages. 

Exceptions  were  taken  by  the  Libbey  & 
Dingley  Company  to  certain  rulings  made  by 
the  justice  of  the  first  Instance  as  the  basis  of 
his  decree  respecting  the  number  of  hours  In 
each  day  during  which  the  Libbey  &  Dingley 
Company,  as  owners  of  the  Lincoln  Mill,  Is 


authorized  to  use  the  amount  of  water  to 
which  it  Is  found  to  be  entitled. 

The  case  appears  In  the  opinion. 

Argned  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  POWERS,  PEABODY,  and  SPEAR, 
JJ. 

White  &  Carter,  for  Union  Water  Power 
Company.  John  A.  Morrill,  for  Libbey  & 
Dingley  Company. 

WH1TBHOUSE,  J.  The  original  bill, 
brought  by  the  Union  Water  Power  Company 
and  seven  other  corporations  located  at 
Lewiston,  and  a  cross-bill  filed  by  the  Lib- 
bey &  Dingley  Company,  also  located  at 
Lewiston,  were  Instituted  for  the  purpose  of 
obtaining  a  judicial  determination  of  the 
respective  rights  of  all  the  parties  in  the 
water  power  created  by  the  dams,  canals,  - 
and  headgates  on  the  Androscoggin  river  at 
that  place.  The  two  causes  were  fully  heard 
upon  the  bills,  answers,  and  proofs  by  a 
single  justice  who  made  elaborate  and  ex- 
haustive findings  of  fact  and  numerous  rul- 
ings In  matter  of  law.  In  accordance  with 
these  findings  and  rulings,  decrees  were  filed 
comprising  definite  adjudications  upon  all  of 
the  questions  Involved  respecting  the  rights 
of  the  parties  in  this  water  power.  The 
single  question  presented  to  the  law  court 
arises  upon  exceptions  taken  by  the  Libbey  & 
Dingley  Company  to  certain  rulings  made  by 
the  sitting  justice  as  the  basis  of  his  decree 
respecting  the  number  of  hours  In  each  day 
during  which  the  Libbey  &  Dingley  Com- 
pany, as  owners  of  the  Lincoln  Mill,  is  au- 
thorized to  use  the  amount  of  water  to  which 
it  is  found  to  be  entitled. 

According  to  the  statement  of  facts,  a 
corporation  known  as  the  "Lewiston  Water 
Power  Company"  appears  to  have  been  the 
original  or  parent  company  that  acquired 
control  of  the  land  on  both  sides  of  the 
river  at  Lewiston  prior  to  1857  and  owned 
all  the  water  power  which  had  then  been  de- 
veloped at  that  point,  excepting  a  small  Inter- 
est known  as  the  "Columbia  Mill  Power."  In 
March,  1857,  the  Franklin  Company,  as  suc- 
cessor to  the  rights  of  the  parent  company, 
acquired  title  to  all  the  unsold  and  unused 
water  power  developed  by  the  works  of  its 
predecessor,  and  December  5,  1878,  in  pur- 
suance of  a  comprehensive  scheme  devised 
for  the  further  development  and  more  effi- 
cient management  of  this  water  power, 
conveyed  to  the  Union  Water  Power  Com- 
pany, organized  for  that  purpose,  all  its 
right  and  title  to  this  power,  excepting  and 
reserving  the  Lincoln  Mill  power.  But  it 
held  a  controlling  Interest  in  the  new  com- 
pany until  long  after  the  Libbey  &  Dingley 
Company  had  acquired  title  to  the  Lincoln 
Mill  In  1893,  through  mesne  conveyances 
from  the  Franklin  Company. 

The  rulings  of  the  presiding  justice  to 
which  these  exceptions  were  taken  Involve  a 
construction  of  the  reservation  In  this  deed 
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Of  December  5,  187S,  from  the  Franklin  Com- 
pany to  the  Union  Water  Power  Company. 
In  this  deed  the  description  of  the  granted 
premises  appears  to  have  been  separated  and 
arranged  under  15  different  captions  com- 
prising the  several  dams,  canals,  gatehouse 
lota,  and  other  items  constituting  the  water 
power  conveyed,  and  the  paragraphs  con- 
taining the  reservation  In  question  are  found 
under  the  sixth  head  entitled  "Gate  House 
Lot"  and  are  as  follows: 

"This  conveyance  is  made  subject  to  all 
the  right  which  said  city  of  Lewlston  pos- 
sesses In  the  street  or  passageway  aforesaid 
from  its  said  lot  to  Main  street,  and  also 
to  all  rights  which  said  city  of  Lewlston 
possesses  to  lay  pipes  across  the  Upper  or 
Main  Canal  and  said  above-described  parcel 
of  land;  and  to  enter  upon  the  same  at  all 
reasonable  and  proper  times  for  the  purpose 
of  repairs  and  all  matters  incidental  to  the 
carrying  out  of  the  purpose  and  objects  for 
which  the  conveyance  from  said  Franklin 
Company  to  said  city  of  Lewlston  was  made; 
and  also  subject  to  the  right  of  said  city  of 
Lewlston  to  build,  construct,  and  maintain 
such  gates,  racks,  and  other  works  as  may 
be  needed  to  properly  take  the  water  from 
the  river  above  said  "dam  No.  4,"  and  to  dis- 
charge the  waste  water  into  the  river  from 
the  lower  level,  so-called;  and  for  all  other 
purposes  for  which  said  last-mentioned  con- 
veyance was  made,  reference  being  made  to 
said  conveyance  for  a  particular  description 
of  the  same.  Excepting  and  reserving  to 
said  Franklin  Company,  its  successors  and  as- 
signs, the  right  forever  to  take  from  said 
Great  Androscoggin  river,  where  it  now  takes 
water  for  the  Lincoln  Mill,  so  called,  so 
much  water  as  is  necessary  to  furnish  power 
for  the  machinery  at  present  In  said  Lincoln 
Mill;  said  reservation  being  subject  to  all 
prior  grants  of  water  power  made  by  the 
Lewlston  Water  Power  Company  or  the 
Franklin  Company  to  any  corporations  or 
persons. 

"Subject  also  to  all  the  conditions,  obliga- 
tions, limitations  and  provisions,  applicable, 
contained  In  a  certain  indenture  of  lease 
from  Bald  Franklin  Company  to  the  Hill 
Manufacturing  Company,  dated  December 
30,  A.  D.  1865,  and  recorded  In  the  Andros- 
coggin Begistry  of  Deeds,  to  which  said  In- 
denture and  its  record  reference  Is  hereby 
made  for  a  particular  enumeration  of  said 
conditions,  obligations,  limitations  and  pro- 
visions." 

Among  the  provisions  following  the  haben- 
dum of  this  deed  of  December  30,  1865,  from 
the  Franklin  Company  to  the  Hill  Manufac- 
turing Company,  Is  the  following,  found  In 
paragraph  6  as  follows: 

"The  party  of  the  second  part,  their  suc- 
cessors and  assigns,  shall  have  the  right  to 
use  and  draw  the  amount  of  water  hereby 
conveyed  during  the  whole  of  the  twenty- 
four  hours  of  each  and  every  day  or  any 


portion  thereof,  more  than  fourteen  hours, 
provided  such  use  and  drawing  more  than 
fourteen  hours  per  day  shall  not  injure  or  in- 
terfere with  any  other  use  which  the  party 
of  the  first  part,  their  successors  and  assigns, 
may  desire  to  make  of  said  water  during  the 
fourteen  hours  of  each  day,  and  provided  that 
said  party  of  the  second  part  shall  stop  and 
put  an  end  to  said  use  and  drawing  of  the 
water  for  more  than  fourteen  hours  per  day, 
whenever  said  party  of  the  first  part,  their 
successors  and  assigns,  owning  said  dam, 
water  power,  and  canals,  as  aforesaid,  or 
their  superintendent  or  agent,  shall  determine 
that  such  us©  is,  or  if  continued,  would  be 
Injurious  to  said  party  of  the  first  part, 
their  successors  and  assigns,  and  give  writ- 
ten notice  thereof  to  said  party  of  the  sec- 
ond part,  their  successors  and  assigns,  and 
if,  upon  such  notice  being  given,  such  use 
by  said  party  of  the  second  part,  their  suc- 
cessors and  assigns,  for  more  than  fourteen 
hours  per  day  Is  not  discontinued,  then  and 
In  that  case,  the  party  of  the  first  part,  their 
successors  and  assigns,  may  enter  upon  the 
premises  of  the  party  of  the  second  part, 
their  successors  and  assigns,  and  shut  their 
gates,  and  take  any  other  measures,  and  do 
any  other  acts  proper  and  necessary  to  pre- 
vent the  continued  use  of  said  water  for 
more  than  fourteen  hours  per  day,  so  long 
as  the  same  shall  be  Injurious  to  said  party 
of  the  first  part,  their  successors  and  as- 
signs." 

For  the  purpose  of  explaining  the  references 
by  number  made  In  the  findings  and  rulings 
of  the  presiding  Justice  to  the  prior  grants 
from  the  Lewlston  Water  Power  Company 
and  the  Franklin  Company,  and  of  indicat- 
ing the  degree  of  uniformity  with  which  re- 
strictions are  therein  Imposed  respecting  the 
number  of  hours  during  which  the  water 
might  be  need  by  each  of  the  several  gran- 
tees, a  tabulation  of  such  prior  grants  may 
here  be  appropriately  made  in  the  order  of 
their  respective  dates,  as  follows: 

L    Bates    Manufacturing    Company,    Nov.    E,    185&. 

For  14  hours. 
I.    HIU    Manufacturing    Company,     Not.    (,    1856. 

For  14  hours. 

3.  Androscoggin  Mills,  Nov.  IE,  1862.    For  14  hours. 

4.  Lewlston  Bagging  Company,  Apr.  13,  1863.     For 

14  hours. 
8.    Lewlston  Mills,  Jan.  1,  1865.    For  14  hours. 

6.  HIU    Manufacturing    Company,     Dec.    30,    1866. 

For  14  hours. 

7.  Continental  Mills,  Feb.  10,  1866.    For  12  hours. 

8.  Lewlston  Falls  Man'f'g    Co.,  May  29,  1868.    For 

12  hours. 

(From  a  mill   pond  supplied  through   the 
waterways  of  Lincoln  Mill.) 
I.    J.   L.  H.  Cobb,   March  30,  1874.     For  11  hours. 
It.    City  of  Lewlston   Nor.   E,   1877.     For  12  hours 
(special). 

11.  City  of   Lewlston   Nov.   E,   1877.     For  12  hours 

(special). 

12.  D.  Cowan  &  Co.,  Nov.  t,  1877.    For  14  hours. 

13.  Union  Water  Power  Company,  Dec.  6,  1878.    In 

question. 

The  Lincoln  Mill  property  was  conveyed 
by  the  Franklin  Company  to  the  Lincoln 
Mills  In  1881,  by  the  Lincoln  Mills  to  Llbbey 
&  Dlngley  in  1893,  and  by  Llbbey  &  Dlngley 
to  the  Llbbey  A  Dlngley  Company  In  1899. 
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In  1883  the  Union  Water  Power  Company 
by  Indenture  granted  the  right  to  take  ad- 
ditional water  for  power  to  the  corporations 
then  using  the  water,  subject  to  the  13  grants 
above  named,  and  each  for  12  hours  a  day. 

The  findings  and  rulings  of  the  presiding 
Justice  material  to  the  decision  of  the  ques- 
tion presented  are  as  follows: 

"I  therefore  find  that  the  Lincoln  Mills 
was  then,  and  the  Libbey  &  Dingley  Com- 
pany is  now,  entitled  to  250  cubic  feet  of 
water  per  second,  falling  27.9  feet  as  stated, 
as  being  the  amount,  which  was  necessary 
December  5,  1878,  to  .furnish  power  for  the 
machinery  then  in  the  Lincoln  Mill,  but  sub- 
ject to  prior  grants. 

"(2)  As  to  the  number  of  hours  during 
which  this  water  may  be  used.  There  is  In 
the  reservation  no  limitation.  In  so  many 
words.  But  the  Franklin  Company  held  the 
water  power  right  reserved,  subject  to  all 
prior  grants  by  the  Lewlston  Water  Power 
Company  or  Itself,  and  In  the  indentures 
making  some  of  those  grants  (3,  4,  5,  and  7) 
the  Franklin  covenanted  In  effect  that  ail 
future  grants  should  be  made  substantially 
upon  the  same  terms  and  conditions  as  set 
forth  In  those  Indentures  (3,  4,  5,  and  7), 
so  far  as  applicable.  In  each  of  those  in- 
dentures the  grant  for  a  day  run  was  14 
hours  only,  including  the  usual  mealtime, 
except  in  7,  which  was  for  12  hours,  and  a 
subordinate  right  for  water  during  the  re- 
mainder of  the  24  hours,  as  already  stated. 
The  plaintiffs  contend  that  the  Franklin 
Company,  and  its  successors,  by  grant  or 
reservation  of  remaining  amounts  of  water 
for  power,  were  and  are  in  equity  bound  by 
the  covenant  above  stated,  if  they  had  notice, 
actual  or  constructive,  and  that  they  must 
hold  their  rights  just  as  they  would  if  their 
grantor  had  incorporated  into  their  grants 
the  terms  which  tbey  knew  it  had  covenanted 
to  incorporate  Into  them.  I  think  this  con- 
tention is  sound.  If  I  were  the  owner  of  a 
series  of  lots  of  land  on  a  street,  and  should 
sell  one  with  the  restrictions  that  no  house 
should  be  erected  thereon  nearer  than  a 
certain  number  of  feet  from  the  street,  and 
should  covenant  that  all  future  deeds  of  my 
remaining  lots  on  the  same  street  should 
contain  the  same  restriction,  I  think  that  my 
grantees  of  those  other  lots,  having  notice  of 
the  covenant,  would  be  In  equity  bound  by 
It    I  think  the  same  rule  applies  here. 

"But  I  also  think  that  the  same  result 
necessarily  follows  from  a  proper  Interpreta- 
tion of  the  language  attached  to  the  reserva- 
tion in  the  indenture  Itself  (13).  The  reser- 
vation of  water  was  made  expressly  'sub- 
ject to  all  conditions,  obligations,  limitations 
and  provisions  applicable,  contained  In  a 
certain  indenture  of  lease  from  said  Frank- 
lin Company  to  the  Hill  Manufacturing  Com- 
pany, dated  December  30,  1863,  and  recorded 
in  Androscoggin  Registry  of  Deeds;  to 
which  said  indenture  and  its  record  reference 


is  hereby  made  for  a  particular  enumeration 
of  said  conditions,  obligations,  limitations 
and  provisions.'  It  happens  that  this  Hill 
Indenture  was  the  last  prior  grant  of  water 
from  the  upper  canal,  or  Mill  Pond,  except 
that  to  the  city  of  Lewlston  (10).  The 
Hill  and  the  Lincoln  took  water  from  sub- 
stantially the  same  level,  and  would  be  simi- 
larly affected  by  like  conditions  and  changes 
in  the  quantity  of  water  in  the  river.  Does 
the  language  of  indenture  13  mean  merely 
that  the  reservation  is  subject  to  the  Hill 
Indenture,  with  its  conditions,  obligations, 
limitations,  and  provisions?  Or  did  It  mean 
merely,  as  suggested  by  counsel,  that  the 
Franklin  Company  was  to  have  the  benefit 
of  the  limitations  upon  the  Hill?  Or  was  it 
subject  to  conditions,  obligations,  limitations, 
and  provisions,  the  same — that  Is  of  the  same 
character — as  were  those  contained  in  the 
Hill  Indenture?  I  think  the  last.  It  could 
not  have  meant  that  the  Franklin  Com- 
pany, the  owner  of  the  reserved  water,  was 
to  perform  the  obligations  of  the  Hill,  the 
owner  of  granted  water  at  another  place. 
The  limitations  and  provisions  In  the  Hill 
indenture  related  to  the  use  of  water  from 
the  upper  canal,  upon  the  Hill's  mill  lot 
The  Franklin  Company  could  have  nothing 
to  do  with  such  limitations  and  provisions. 
I  think  the  language  quoted  cannot  have  any 
Intelligible  meaning  unless  it  be  that  the 
reservation  Is  to  be  hoiden  subject  to  the 
same  kinds  of  conditions,  obligations,  limita- 
tions, and  provisions  as  were  contained  in 
the  Hill  Indenture,  and  subject  to  them,  so 
far  as  applicable,  in  the  same  sense  as  it 
would  have  been  If  the  conditions,  etc.,  in 
the  Hill  Indenture  had  been  copied  verbatim 
into  the  reservation.  It  was  more  than  re- 
serving the  benefits  of  the  limitations  in 
the  Hill  Indenture.  It  was  to  get  them, 
by  becoming  subject  to  similar  obligations 
and  limitations  on  Its  own  part  In  the  use  of 
the  water  reserved. 

"In  the  Hill  indenture  the  right  to  use 
water  for  the  day  run  was  limited  to  14 
hours,  Including  the  usual  mealtimes,  and 
there  was  the  same  provision  for  a  night 
run  as  was  contained  in  the  other  leases,  and 
which  has  already  been  stated.  These  provi- 
sions and  limitations  were  applicable  to  the 
use  of  water  under  the  reservation  In  the 
indenture  13  of  December  5,  1878. 

"I  therefore  find  that  the  Lincoln  Mills 
was,  and  the  Libbey  &  Dingley  Company  Is, 
entitled  under  the  reservation  to  draw  260 
cubic  feet  of  water  for  each  and  every  sec- 
ond during  14  hours,  including  the  usual 
mealtimes,  of  each  and  every  day,  under  a 
head  of  27.0  feet  as  stated,  for  Its  day  runs, 
and  to  the  same  amount  under  the  same  head 
during  the  whole  of  the  24  hours  of  each  and 
every  day,  or  any  portion  thereof,  more  than 
14  hours,  provided  such  use  and  drawing 
more  than  14  hours  per  day  shall  not  Injure 
or  interfere  with  any  other  use  which  the 
Franklin  Company  or  its  assigns  may  desire 
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to  make  of  said  water  during  the  14  hours  of 
each  day,  and  provided  that  the  use  of  water 
for  more  than  14  hours  per  day  shall  be 
stopped  whenever  the  owner  of  the  dams, 
water  power,  and  canals  at  Lewlston,  or  Its 
superintendent  or  agent,  shall  determine  that 
such  use  Is,  or  If  continued  would  be,  inju- 
rious to  those  having  prior  rights  to  the  use 
of  the  water,  and  shall  give  written  notice 
as  is  provided  in  paragraph  6  of  the  Hill  in- 
denture, dated  December  SO,  1865,  numbered 
by  me  6.  The  latter  right,  for  more  than  14 
hours  per  day,  relates  to  night  runs." 

But  It  is  contended  in  behalf  of  the  defend- 
ant Libbey  ft  Dlngley  Company  that  the 
clause  in  question  in  the  conveyance  from 
the  Franklin  Company  of  December.  5,  1878, 
referring  to  the  Indenture  to  the  Hill  Manu- 
facturing Company  of  December  80,  1866, 
does  not  relate  to  the  reservation  in  the 
clause  immediately  preceding,  but  to  the  con- 
veyance Itself,  In  other  words,  that  it  Is  to  be 
construed  as  though  written  "This  convey- 
ance is  also  subject  to  all  the  conditions,  ob- 
ligations, limitations  and  provisions  appli- 
cable" In  the  Hill  Indenture,  and  that  the  rul- 
ing of  the  presiding  Justice  is  therefore  er- 
roneous. The  defendant  accordingly  claims 
that  It  takes  its  rights  under  this  reserva- 
tion of  the  Franklin  Company  in  favor  of 
the  Lincoln  Mill  without  any  limitation  what- 
ever respecting  the  number  of  hours  each  day 
during  which  it  Is  authorized  to  draw  the 
quantity  of  water  to  which  it  is  entitled. 

It  is  the  opinion  of  the  court  that  the  con- 
struction adopted  by  the  presiding  justice 
making  the  reference  to  the  Hill  indenture 
a  part  of  the  reservation  is  correct  In  the 
first  place  It  la  more  consistent  with  estab- 
lished rules  for  the  correct  use  of  language. 
If  the  clause  containing  the  reference  to  the 
Hill  indenture  is  to  be  deemed  a  separate 
paragraph,  the  words  "It  is"  must  be  under- 
stood at  the  beginning  in  order  to  constitute 
a  complete  sentence,  and  when  supplied  the 
pronoun  "it,"  In  the  absence  of  anything 
showing  the  contrary,  must  be  presumed  to 
refer  to  the  appropriate  substantive  immedi- 
ately preceding,  Instead  of  one  more  re- 
mote. According  to  familiar  rules  of  gram- 
mar, It  would  read  as  follows :  "Said  reserva- 
tion is  subject  to  all  prior  grants  of  water 
power." 

"It  is  subject  also  to  all  the  conditions  and 
provisions  of  the  Hill  Indenture." 

If  the  scrivener  had  Intended  to  make  this 
reference  to  the  Hill  indenture  relate  to  the 
conveyance  Itself,  and  not  to  the  reservation, 
it  is  incomprehensible  that  he  did  not  say: 
"This  conveyance  is  subject  also  to  the  provi- 
sions of  the  Hill  indenture." 

It  has  been  noted  that  the  paragraphs  con- 
taining this  reservation  in  regard  to  the  Lin- 
coln Mill  are  found  under  the  sixth  caption 
of  the  deed  in*  question,  entitled  "Gate  House 
Lot";  and  it  satisfactorily  appears  from  the 
description  of  that  part  of  the  granted  prem- 


ises that  the  paragraphs  respecting  the  Hill 
Indenture  would  not  be  relevant  or  appro- 
priate at  that  point  if  designed  to  refer  to 
the  conveyance  and  not  to  the  reservation.  It 
will  also  be  noticed  that  not  only  does  the 
reservation  in  favor  of  the  Lincoln  Mill  im- 
mediately precede  the  paragraph  relating  to 
the  Hill  Indenture,  but  the  two  paragraphs 
immediately  following  also  relate  to  the  Lin- 
coln Mill. 

The  presiding  Justice  was  also  warranted 
In  holding  that  the  language  of  the  clause 
referring  to  the  Hill  Indenture  "cannot  have 
any  Intelligible  meaning,  unless  It  be  that  the 
reservation  is  to  be  holden  subject  to  the 
same  kind  of  conditions,  obligations,  limita- 
tions, and  provisions  as  were  contained  In 
the  Hill  indenture,  and  subject  to  them,  so 
far  as  applicable,  in  the  same  sense  as  it 
would  have  been  if  the  conditions,  etc.,  in 
the  Hill  Indenture  had  been  copied  verba- 
tim into  the  reservation." 

But  it  appears  from  the  statement  of  facts 
that  many  times  between  1893  and  1903  wa- 
ter in  excess  of  their  right  as  found  by  the 
presiding  Justice  was  drawn  by  Libbey  & 
Dlngley  and  the  Libbey  &  Dlngley  Company 
for  the  purpose  of  developing  electricity ;  and 
the  defendant  contends  that  the  plaintiffs 
acquiesced  in  this  use  of  the  power  for  24 
hours  a  day  for  more  than  10  years  in  gen- 
erating electricity  for  the  public  service  in 
Lewlston  and  Auburn.  But  the  presiding 
Justice  further  finds  "that  the  case  does  not 
show  that  this  24  hours  use  of  the  water  for 
electric  lighting  by  the  Libbey  &  Dlngley 
Company  was  injurious  to  the  Union  Water 
Power  Company  or  to  the  lessees  prior  in 
right  to  the  Libbey  ft  Dlngley  Company  for 
day  runs  or  night  runs,  or  that  it  interfered 
with  any  use  which  they  or  any  of  them  de- 
sired to  make  and  had  a  right  to  make  of  the 
water  under  their  leases  whether  they  were 
prior  or  subsequent  to  December  6,  1878.  Un- 
der some  conditions,  as  already  found,  the 
Libbey  &  Dlngley  Company  had  the  right  to 
use  water  for  night  runs,  and  the  case  does 
not  show  that  it  exceeded  its  right  until 
1903  and  1904."  Upon  these  facts  and  find- 
ings the  plaintiffs  had  no  right  or  authority 
to  prohibit  the  defendants  from'  running 
nights,  unless  their  night  use  Interfered  with 
day  runs  in  violation  of  the  rights  of  such 
prior  or  subsequent  grantees,  and  there  would 
seem  to  have  been  no  occasion  for  the  plain- 
tiff to  give  the  written  notice  and  request  for 
a  discontinuance  of  such  use  until  the  in- 
jurious consequences  became  manifest  dur- 
ing the  unprecedented  drouth  of  1903-04. 
when  the  notification  was  duly  given. 

As  bearing  upon  the  interpretation  of  the 
grants,  reservations,  and  Indentures  In  ques- 
tion, it  is  permissible  to  consider  in  this  con-, 
nectlon  that  this  whole  water  power  was 
created  primarily  for  the  sole  purpose  of  fur- 
nishing power  for  the  operation  of  cotton 
mills,  and  that  the  question  of  the  use  of  the 
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water  to  generate  electricity  and  develop  elec- 
tric power  was  not  brought  to  the  attention 
of  the  proprietors  before  1893.  It  also  ap- 
pears that  the  Lincoln  Mill  was  constantly 
used  for  the  purpose  of  a  cotton  mill  until 
after  1893. 

The  conclusion  that  the  Lincoln  Mill  be- 
came subject  to  the  provisions  of  paragraph 
6  of  the  Hill  Indenture  of  1865,  providing  for 
a  day  run  and  a  night  run  and  prescribing 
the  manner  In  which  the  right  Is  to  be  ex- 
ercised, Is  thus  deduced  from  a  legitimate 
construction  of  the  reservation  to  the  Frank- 
lin Company  in  the  grant  -  of  December  5, 
1878;  but  It  is  a  satisfaction  to  observe  that 
this  result  is  manifestly  in  general  accord 
with  all  of  the  grants  above  enumerated  and 
described,  made  by  the  Lewlston  Water  Pow- 
er Company,  or  the  Franklin  Company,  prior 
to  1878,  as  well  as  all  of  the  indentures  made 
by  the  Union  Water  Power  Company  after 
that  date,  and  In  harmony  with  the  entire 
history  of  the  origin  and  development  of  this 
great  water  power  as  well  as  the  general  poli- 
cy Indicated  by  its  management  and  control 
for  more  than  a  quarter  of  a  century. 

In  view  of  this  conclusion  respecting  the 
reservation  in  the  conveyance  from  the 
Franklin  Company  of  December  5,  1878,  It  la 
unnecessary  to  consider  the  proposition,  also 
sustained  by  the  presiding  Justice,  that  the 
Franklin  Company  and  Its  successors  were 
and  are  bound  In  equity  by  the  covenant 
found  in  indentures  3,  4,  5,  and  7,  hereinbe- 
fore specified,  that  all  future  grants  should 
be  made  substantially  upon  the  same  terms 
and  conditions  as  therein  set  forth  so  far  as 
applicable.  This  question  was  critically  ex- 
amined by  counsel  and  presented  to  the  court 
In  elaborate  and  exhaustive  arguments,  but 
the  decision  of  It  Is  now  unnecessary  to  the 
determination  of  the  questions  presented  by 
the  exceptions. 

Exceptions  overruled. 


EDWARDS  r.  RHODE  ISLAND  CO.  (two 
cases). 

(Supreme  Court  of  Rhode  Island.    April  8, 
1907.) 

Exceptions,    Bill  or  —  Filing  —  Notice  — 

Coubt  Rules. 

Notice  of  filing  of  bill  of  exceptions  not 
having  been  given  the  advene  party  or  his  at- 
torney in  the  manner  provided  by  superior  court 
rule  32,  or  waived  by  them,  the  bill  will  be  dis- 
missed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.fol  £U  Exceptions,  Bill  of,  |  77.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Two  actions— one  by  John  Edwards,  the 
other  by  Thomas  Edwards — against  the 
Rhode  Island  Company.  Heard  on  plain- 
tiffs' motion  to  dismiss  bills  of  exceptions. 
Bills  dismissed,  and  cases  remanded, 


Amasa  M.  Eaton  and  Albert  B.  Crafts,  for 
plaintiffs.    Henry  W.  Hayes,  for  defendant 

PER  CURIAM.  It  appears  that  no  notice 
of  the  filing  of  the  defendant's  bill  of  excep- 
tions In  these  cases  was  given  to  the  plaintiff? 
or  their  attorneys  In  the  manner  provided  In 
rule  32  of  the  superior  court;  and  it  fur- 
ther appears  that  this  lack  of  notice  has 
never  been  waived  by  the  plaintiffs  or  their 
attorneys.  In  accordance  with  the  decision 
in  Smith  v.  Haskell  Mfg.  Co.,  28  R.  I.  91, 
65  Atl.  610,  the  bill  must  be  dismissed. 

The  cases  are  remanded  to  the  superior 
court  for  judgment  on  the  verdicts. 


PELCHAT  v.  SOCIETB  DES  ARTISANS 
CANADIENS  FRANCAIS,  DE  MONTRE- 
AL, SUCCURSALE  DB  PROVIDENCE 
NO.  18. 

(Supreme  Court  of  Rhode  Island.     June  14, 
1906.) 

Monet  Lent— Persons  Liable. 

An  association  is  not  liable  for  money  loan- 
ed its  treasurer  on  his  personal  note;  it  not  be- 
ing shown  the  money  ever  came  to  it  or  was 
used  for  its  benefit. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Pamells  Pelchat  against  the  So- 
ciety dea  Artisans  Canadlens  Francals,  de 
Montreal,  Succursale  de  Providence  No.  18, 
alias  John  Doe.  Heard  on  exceptions.  Case 
remanded,  with  directions  for  Judgment 

William  M.  P.  Bowen,  for  plaintiff.  Arch- 
ambault  &  Gaulln,  for  defendant 

PER  CURIAM.  This  action,  as  appears 
by  the  declaration.  Is  brought  against  a  local 
voluntary  association  called  "Succursale  No. 
18,"  of  a  corporation  established  under  the 
laws  of  Canada.  Service  was  made  upon  the 
attorney  resident  in  Rhode  Island  of  the  cor- 
poration. The  evidence  conclusively  shows 
that  the  money  sued  for  was  lent  by  the 
plaintiff  on  the  personal  promissory  note  of 
one  Dupont,  who  was  treasurer  of  the  local 
organization,  and  that  out  of  this  contract  no 
claim  could  arise  against  the  corporation 
against  whom  verdict  was  rendered.  If  the 
local  organization  ever  assumed  the  debt  by 
taking  the  proceeds  of  the  money  borrowed, 
they  had  no  authority  to  bind  the  corporation, 
and  the  plaintiff's  husband,  who,  as  her 
agent  negotiated  the  loan,  was  president  of 
the  local  association,  and  knew  they  had  no 
such  authority.  But  the  evidence  also  utter- 
ly falls  to  show  that  the  money  borrowed 
ever  came  to  the  local  society  even,  or  was 
used  for  their  benefit.  A  verdict  for  the  de- 
fendant should  have  been  directed. 

The  case  Is  remanded  to  the  superior  court, 
with  direction  to  enter  judgment  for  the  de- 
fendant 
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EARLY  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     June  1, 
1906.) 

New  Trial— Grounds  —  Conflicting  Evi- 
dence. 

The  evidence  having  been  conflicting,  the 

refusal  of  a  new  trial  was  justified. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  37.  New  Trial,  ||  144,  145.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Bernard  Early  against  the  Rhode 
Island  Company.  Verdict  for  plaintiff,  and 
new  trial  refused,  and  defendant  brings  ex- 
ceptions. Exceptions  overruled,  and  case  re- 
manded, with  Instructions. 

Hugh  J.  Carroll,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R,  Williams,  for  defendant 


PER  CURIAM.  The  decision  of  the  court 
below,  refusing  to  grant  a  new  trial,  was 
justified  by  the  contradictory  character  of 
the  evidence.  Besides  this  direct  contradic- 
tion, it  is  not  explained  why  the  defendant, 
whose  agent  had  taken  the  names  of  several 
passengers  who  were  on  the  car  at  the  time 
of  the  collision,  did  not  call  any  of  them  at 
the  trial,  nor  why,  if  no  harm  had  been 
done  to  the  plaintiff,  the  defendant  sent  a 
physician  to  examine  him  five  days  after 
the  accident 

The  defendant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


NORTH  AMERICAN  STORAGE  CO.  T. 
REAGAN. 

(Supreme  Court  of  Rhode  Island.     June  20, 
1907.) 

Appeal  and  Ebbor— Harmless  Ebbob— Sus- 
taining Demubbeb. 

Sustaining  a  demurrer  to  a  special  plea  is 

harmless ;  defendant  having  had  the  benefit  of 

all  evidence  which  could  have  been  offered  under 

such  plea. 
[Ed.  Note. — For  eases  in  point  see  Cent.  Dig. 

vol.  8,  Appeal  and  Error,  f  f  4093,  4094.] 

Exceptions  from  Superior  Court,  Newport 
County. 

Action  by  the  North  American  Storage 
Company  against  John  T.  Reagan.  Verdict 
for  plaintiff.  Defendant  brings  exceptions. 
Exceptions  overruled,  and  case  remanded 
with  directions. 

Barney  ft  Lee  (Francis  L  McCanna,  of 
counsel),  for  plaintiff.  Frank  F.  Nolan,  for 
defendant. 


PER   CURIAM.     The   evidence   was  con- 
flicting on  the  questions  submitted  to  the  ju- 


ry, both  as  to  whether  there  was  any  war- 
ranty of  the  quality  of  the  eggs  sold  by 
plaintiff  to  defendant  and  as  to  the  extent  of 
such  warranty,  and  also  as  to  the  actual 
quality  of  the  eggs  delivered;  the  plaintiff 
contending  that  the  eggs  sold  and  delivered 
were  carefully  examined  and  tested  before 
shipment  and  were  of  good  merchantable 
quality,  and  the  defendant  contending  that 
they  were  of  poor  quality,  stale,  and  musty. 
There  was  ample  evidence  to  warrant  the 
jury  in  finding  a  verdict  for  the  plaintiff  as 
they  did,  as  far  as  the  weight  of  the  evidence 
was  concerned. 

The  defendant  contends,  however,  that  the 
verdict  of  the  jury  was  erroneously  affected 
by  the  decision  of  the  superior  court  In  sus- 
taining a  demurrer  to  a  special  plea,  where- 
in the  defendant  pleaded  that  on  the  receipt 
and  Immediately  after  the  acceptance  of  600 
dozen  of  said  eggs,  he  notified  the  plaintiff 
that  they  were  stale  and  not  salable,  and 
that  he  therefore  rescinded  the  contract  for 
the  balance  of  the  eggs.  We  think  the  de- 
murrer to  this  plea  was  properly  sustained 
on  the  grounds  set  forth  in  the  rescript  of 
the  superior  court  Furthermore,  the  de- 
fendant was  allowed,  without  objection,  to 
put  in  all  the  evidence  he  saw  fit  which 
could  have  been  offered  under  this  special 
plea,  both  as  to  his  claim  of  special  warranty 
and  as  to  the  actual  quality  of  the  eggs 
which  he  had  actually  received  and  accepted. 
In  our  opinion,  therefore,  the  verdict  of  the 
jury  was  not  erroneously  affected  by  the 
decision  of  the  superior  court  in  sustaining 
the  demurrer  to  the  special  plea.  • 

The  grounds  of  newly  discovered  evidence 
are  not  pressed  before  this  court. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  Newport  county,  with  direction  to 
enter  judgment  for  the  plaintiff  upon  the 
verdict 


STEERE  et  at.  v.  PAGE. 

(Supreme  Court  of  Rhode  Island.    June  18, 

1007.)  . 

New  Trial—  Gbounds  —  Conflicting  Evi- 
dence. 

The  evidence  being  conflicting  on  all  the 

essential  facts,  the  denial  of  a  new  trial  was 

proper. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  37,  New  Trial,  S3  144,  145.] 

Exceptions  from  Superior  Court;  Provi- 
dence County. 

Action  by  Robert  Steere  and  others  against 
Allen  F.  Page,  administrator.  Verdict  for 
defendant  Plaintiffs  bring  exceptions.  Ex- 
ceptions overruled,  and  cause  remanded  for 
decree.      ,..,._. ■-- .^.,. ..-.-_-.• 

James  C.  Collins,  Jr.,  and  Percy  W.  Gard- 
ner, for  plaintiffs.  Dubois  &  Dubois  and  Page 
ft  Page  &  Cusblng,  for  defendant 
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PER  CURIAM.  A  careful  examination  of 
the  testimony  In  this  cause  convinces  us  that 
the  verdict  of  the  Jury  was  supported  by  the 
evidence,  and  the  rescript  of  the  superior 
court  In  denying  the  motion  for  a  new  trial 
fairly  states  the  legal  situation  of  the  par- 
ties under  the  evidence.  The  official  rela- 
tion between  the  testator  and  the  beneficiary 
under  the  will  was  such  as  to  require  clear 
proof  that  the  will  was  executed  freely  and 
without  coercion  or  undue  Influence  on  the 
part  of  the  beneficiary.  The  evidence  was 
conflicting  upon  all  the  essential  facts  bearing 
upon  this  question,  as  well  as  upon  the  ques- 
tion of  actual  execution  of  the  will.  We 
think,  therefore,  that  the  verdict  of  the  jury 
must  be  sustained. 

The  exceptions  are  overruled,  and  the  cause 
Is  remanded  to  the  superior  court  for  the 
entry  of  a  proper  decree  in  accordance  with 
the  verdict. 


ASHAWAY  NAT.  BANK  r.  UTTER. 

(Supreme   Court   of   Rhode   Island.     April   3, 
1907.> 

APPEAL  and  Error— Attack  or  Record. 

The  record  of  the  trial  court  cannot  be  col- 
laterally attacked  by  motion  to  dismiss  appeal. 
The  proper  process  for  the  attack  la  a  writ  of 
certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  ft  2850-2866.] 

Appeal  from  Superior  Court,  Providence 
County. 

Action  by  the  Ashaway  National  Bank 
against  George  H.  Utter,  administrator. 
There  was  a  decision,  and  appeal  is  taken. 
Motion  to  dismiss  denied. 

Albert  B.  Crafts,  for  appellant  Comstock 
&  Canning,  for  appellee. 


PER  CURIAM.  The  travel  of  the  case  as 
set  forth  In  the  motion  to  dismiss  shows 
apparent  Irregularity  in  the  record  and  sub- 
sequent vacation  of  the  decision  of  the  su- 
perior court;  but,  as  the  amended  record 
now  stands  as  certified  to  us,  there  is  a  de- 
cision, and  subsequent  steps  have  been  taken 
according  to  law  to  bring  the  questions  in- 
volved before  us  by  bill  of  exceptions.  The 
record  of  the  court  below  cannot  be  collater- 
ally attacked.  The  proper  process  for  that 
purpose  Is  a  writ  of  certiorari. 

The  motion  to  dismiss  must  be  denied. 


SCANLON  v.  BUTLER-DUNCAN  LAND 
CO. 

(Supreme  Court  of  Rhode  Island.    April  5, 
1907.) 

Evidence— Weight  and  Conclusiveness. 

Where  the  evidence,  other  tban  the  testi- 
mony of  the  injured  party,  conclusively  shows 


that  his  injury  was  caused  by  a  descending 
counterweight,  the  danger  from  which  must  have 
been  obvious  to  him,  and  which  he  could  have 
avoided  if  he  had  exercised  the  slightest  care, 
his  statements  that  he  did  not  see  objects  di- 
rectly before  his  eyes  can  have  no  weight. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  20,  Evidence,  {  2438.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Margaret  Scanlon  against  the 
Butler-Duncan  Land  Company.  Verdict  was 
directed  for  defendant,  and  plaintiff  brings 
exceptions.  Exceptions  overruled,  and  case 
remanded  for  judgment.    . 

James  M.  Glllraln,  for  plaintiff.  Vincent, 
Boss  &  Barnefleld  and  Alexander  L.  Church- 
ill, for  defendant. 


PER  CURIAM.  The  evidence  conclusively) 
shows  that  the  Injury  complained  of  was 
caused  by  a  descending  counterweight,  the 
danger  from  which  must  have  been  obvious 
to  the  plaintiff's  son,  and  which  he  would 
have  avoided  if  he  had  exercised  the  slight- 
est degree  of  care.  His  own  statements  that 
he  did  not  see  objects  directly  before  his 
eyes  can  have  no  weight  In  estimating  the 
evidence  in  the  case.  As  the  case  has  been 
tried  twice,  and  the  evidence  In  Its  substan- 
tial features  was  the  same  at  both  trials, 
it  may  be  presumed  that  another  trial  would 
present  no  new  light  upon  the  questions  In- 
volved, and  the  court  properly  directed  a 
verdict  for  the  defendant 

The  plaintiff's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


QUINN  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    April  10, 
1907.) 

1.  Trial— Directing  Verdict. 

There  being  conflicting  evidence  on  the 
questions  of  negligence  and  contributory  negli- 
gence, it  is  error  to  direct  a  verdict  for  defend- 
ant. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  §  342.] 

2.  Witnesses— Knowledoe  of  Facts. 

One  who  has  testified  that  he  was  familiar 
with  the  business  of  a  certain  person,  as  to  the 
percentage  of  profits  charged  on  sales,  may  tes- 
tify to  the  same,  so  long  as  he  is  restricted  to 
his  actual  knowledge. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Frederick  J.  Qulnn,  administra- 
tor, against  the  Rhode  Island  Company.  Ver- 
dict was  directed  for  defendant  and  plain- 
tiff brings  exceptions.  Exceptions  sustained, 
and  case  remanded  for  new  trial. 
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Herbert  Almy,  Charles  H.  McKenna,  and 
John  S.  Murdock,  for  plaintiff.  Henry  W. 
Hayes,  for  defendant. 

PER  CURIAM.  We  think  tbe  superior 
court  erred  In  directing  a  verdict  for  tbe 
defendant  In  this  case.  There  was  conflicting 
evidence  upon  two  questions  of  fact  which 
were  important  Issues  In  the  case,  viz.: 
Whether,  at  the  time  the  plaintiff's  Intes- 
tate drove  upon  the  track,  the  car  was  so 
far  away  that  the  driver  of  the  wagon  bad 
the  right  of  way  under  the  role  laid  down 
In  Beerman  v.  Union  R.  R.  Co.,  24  R.  I. 
275,  52  Atl.  1090;  and  whether,  after  the 
motorman  saw  the  wagon,  he  could  have 
stopped  the  car  before  arriving  at  Black- 
stone  street  The  evidence  on  both  these 
questions  was  by  no  means  conclusive  in 
favor  of  the  defendant,  and  they  should  nave 
been  left  to  the  jury. 

We  think  that  the  court  also  erred  in  ex- 
cluding the  testimony  of  the  intestate's  son, 
who  bad  testified  that  he  was  familiar  with 
his  father's  business,  as  to  the  percentage 
of  profit  charged  upon  sales.  So  long  as  the 
Inquiry  was  restricted  to  the  son's  actual 
knowledge,  we  see  no  objection  to  such  testi- 
mony. 

Tbe  plaintiffs  exceptions  are  sustained, 
and  tbe  case  Is  remanded  to  tbe  superior 
court  for  a  new  trial. 


(28  R.  I.  848) 

NBWHALL  v.  KNOWLES. 

(Supreme  Court  of  Rhode  Island.    Jane  28, 
1907.) 

Work  and  Labob— Consideration  on  Pub- 
pose  fob  Which  Services  were  Rendered. 
Where  services  were  rendered  without  ex- 
pectation of  compensation,  and  only  in  anticipa- 
tion of  an  intended  marriage  with  the  person 
for  whom  performed,  which  person,  however, 
died  before  the  time  of  tbe  Intended  marriage, 
there  could  be  no  recovery  for  the  services. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  §|  11,  12,  14.] 

Exceptions  from  Superior  Court,  Provi- 
dence Couniy. 

Assumpsit  by  Lavinia  R.  Newhall  against 
Horace  B.  Knowles,  administrator  of  the  es- 
atate  of  George  Olotzl,  deceased.  Verdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
sustained,  and  case  remanded,  with  direc- 
tion to  enter  judgment  disallowing  plaintiff's 
claim. 

Argued  before  DOUGLAS,  a  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Page,  Page  &  Cashing,  for  appellant  Fred- 
erick Rneckert  and  Patrick  H.  Mulholland, 
for  appellee. 

BLODGETT,  J.  At  tbe  conclusion  of  tbe 
trial,  in  the  superior  court,  of  the  validity  of 
tbe  appellant's  claim  for  services  to  the 
amount  of  $2,000  against  tbe  estate  of  George 


Glotzl,  which  claim  had  been  wholly  disal- 
lowed by  the  Insolvency  commissioners  on 
said  estate  appointed  by  the  municipal  court 
of  the  city  of  Providence,  the  appellee  re- 
quested tbe  presiding  justice  to  instruct  the 
jury,  Inter  alia,  as  follows:  "(2)  That  the 
evidence  shows  that  the  services  rendered  by 
the  appellant  Lavinia  R.  Newhall,  were  ren- 
dered freely  and  voluntarily  to  the  Intestate, 
George  Glotzl,  In  his  lifetime,  without  expec- 
tation of  pay  or  compensation,  and  only  in 
expectation  of  an  Intended  marriage  between 
said  George  Glotzl  and  Lavinia  R.  Newhall ; 
that  said  George  Glotzl  died  before  the  day 
set  for  the  consummation  of  the  intended 
marriage,  without  having  prior  to  his  death 
announced  his  Intention  of  not  fulfilling  his 
promise  of  marriage;  that  no  contract  either 
express  or  Implied,  has  by  the  facts  submit- 
ted in  evidence  been  shown  on  tbe  part  of  tbe 
said  George  Glotzl  to  pay  for  any  services 
thus  rendered  to  blm  by  said  Lavinia  R.  New- 
ball  in  his  lifetime;  and  that  therefore,  the 
jury  should  return  a  verdict  for  the  appellee, 
and  that  the  report  of  the  commissioners 
stand  as  made  by  them  and  confirmed  by  the 
municipal  court  of  the  city  of  Providence." 
The  request  was  denied,  and  appellee's  excep- 
tion thereto  was  duly  noted,  and  now  the  case 
is  before  this  court,  after  verdict  for  the  ap- 
pellant In  the  sum  of  $850,  upon  the  correct- 
ness of  such  refusal. 

The  questions  raised  are  thus  stated  by  the 
appellee:  "(1)  Is  the  appellant  Lavinia  R. 
Newhall,  entitled  to  recover  anything  under 
the  circumstances  of  this  case?  (2)  Will  the 
law  Imply  a  promise  to  pay  the  appellant  La- 
vinia R.  Newhall,  for  services  performed  by 
her  without  expectation  of  pay  and  solely 
in  expectation  of  marriage  with  said  George 
Glotzl?  (3)  Will  the  law  Imply  a  promise  to 
pay  tbe  appellant,  Lavinia  R.  Newhall,  for 
services  performed  by  her  solely  in  expecta- 
tion of  obtaining  tbe  property  of  said  George 
Glotzl,  as  his  wife,  after  marriage  with  him?" 
We  are  of  the  opinion  that  the  instruction  re- 
quested should  have  been  given.  The  case  of 
La  Fontain  v.  Hayhurst  89  Me.  388,  392,  36 
Atl.  623,  624,  66  Am.  St  Rep.  430,  closely 
resembles  the  case  at  bar,  and  It  was  there 
said  by  Emery,  J.,  as  follows :  "In  the  case 
at  bar,  however,  the  plaintiff's  services  were 
not  rendered  as  a  consideration  for  the  de- 
fendant's promise  of  marriage.  That  promise 
had  been  made  before  the  rendering  of  tbe 
services,  and  upon  another  and  different  con- 
sideration— the  promise  of  the  plaintiff  to 
marry  the  defendant  Tbe  only  contract  be- 
tween them  was  the  mutual  promise  to  mar- 
ry. •  •  •  The  services  sued  for  here  were 
no  part  of  that  contract  but  merely  Incidents 
or  consequences  of  it  The  plaintiff  expected 
no  pay  for  them.  Her  expectation  was  con- 
fined to  the  promised  marriage.  With  that 
she  would  have  been  satisfied."  And  see 
Clary  v.  Clary,  93  Me.  220,  44  Atl.  921. 

The  case  will  be  remanded  to  the  superior 
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court,  with  direction  to  enter  Judgment  con- 
firming the  report  of  the  commissioners  and 
disallowing  the  claim  of  the  appellant. 


(28  R.  I.  MS) 

BURTON  t.  FLETCHER  MFG.  CO. 

(Supreme  Court  of  Rhode  Island.    June  27, 
1907.) 
Physicians  and  Suboeons— Services— Com- 
pensation—Implied  Contract. 

Though,  where  there  had  been  a  custom  on 
the  part  of  an  employer  to  call  a  physician  to 
attend  injured  employes  and  to  have  him  finish 
his  treatment  of  injuries  at  the  employer's  ex- 
pense, the  physician  would  have  the  right  to 
believe,  on  being  called  in  the  usual  way,  that 
the  person  injured  was  an  employe  and  that  the 
services  rendered  would  be  paid  for  by  the 
employer,  yet,  on  being  notified  that  the  injured 
person  was  not  an  employe,  he  would  not  be  en- 
titled to  recover  for  services  thereafter  rendered. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Assumpsit  by  Sanford  S.  Burton  against 
the  Fletcher  Manufacturing  Company.  Ver- 
dict for  defendant,  and  plaintiff  excepts.  Ex- 
ceptions overruled,  and  case  remanded,  with 
direction  to  enter  judgment  on  the  verdict. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  J  J. 

James  C.  Collins,  Jr.,  for  plaintiff.  Green, 
Hinckley  &  Allen,  for  defendant 

DUBOIS,  J.  This  Is  an  action  of  assump- 
sit, brought  to  recover  the  value  of  certain 
professional  services  as  a  physician  and  sur- 
geon, rendered  by  the  plaintiff  for  the  de- 
fendant. Upon  the  trial  of  the  case  in  the 
superior  court,  at  the  conclusion  of  the  testi- 
mony, under  instructions  from  the  justice 
presiding  at  the  trial,  the  jury  returned  a 
verdict  for  the  defendant.  To  these  instruc- 
tions the  plaintiff  duly  excepted,  and  prose- 
cuted his  bill  of  exceptions  based  thereon, 
and  the  case  is  In  this  court  upon  said  bill  of 
exceptions. 

The  Instructions  excepted  to  are  as  fol- 
lows: "My  ruling  Is,  it  having  been  shown 
that  there  was  a  custom  on  the  part  of  this 
defendant  to  call  physicians,  Dr.  Burton 
among  others,  to  attend  upon  injured  em- 
ployes, employes  Injured  at  the  works  of  the 
defendant  company,  and  the  custom  further 
having  been  to  continue,  or  to  permit  the  doc- 
tor to  finish,  his  treatment  of  the  Injury  at 
the  expense  of  the  defendant,  that  the  doctor, 
the  plaintiff  In  this  case,  had  a  right  to  sup- 
pose that  he  was  called  to  the  company's 
works  In  the  usual  way — that  the  usual  cus- 
tom was  to  prevail — and  that  a  person  whom 
he  found  there  injured  at  the  works  he  would 
have  a  right  to  presume  was  an  employe  of 
the  defendant,  and  that  services  rendered  to 
that  Injured  person  under  that  presumption 
should  be  paid  for  by  the  defendant;  that 
this  custom,  however,  extended  only  to  serv- 
ices rendered  to  Injured  employes  of  the  de- 
fendant; that  the  company  would  not  be  li- 


able to  pay  for  Injuries  beyond  an  emergency 
call  at  any  rate,  pay  for  services  to  a  person 
other  than  an  employe,  even  though  the  doc- 
tor Is  called  In  the  usual  way,  the  burden, 
however,  being  upon  the  defendant  to  notify 
the  doctor  that  this  person  was  not  an  em- 
ploye of  the  company;  that.  It  being  admit- 
ted that  such  notice  was  given  by  the  super- 
intendent of  the  company  within  a  day  or  two 
after  the  accident,  such  notice  would  be  suffi- 
cient to  relieve  the  company  from  liability  for 
services  to  such  person  in  the  absence  of  ex- 
press undertaking  on  their  part ;  and  It  fur- 
ther appearing  that  this  suit  was  not  brought 
within  six  years  of  the  time  when  it  was  ad- 
mitted by  the  plaintiff  that  he  received  such 
notice,  that  the  defendant,  having  pleaded 
the  statute  of  limitation,  is  exempt  and  free 
from  liability  in  this  case,  and  a  verdict 
must  be  directed  for  the  defendant."  The 
plaintiff  does  not  contend  that  the  error  com- 
plained of  consists  In  a  misstatement  of  facts, 
or  of  the  application  of  certain  rules  of  law 
to  a  nonexistent  state  of  facts.  In  other 
words,  no  complaint  is  made  concerning  the 
manner  In  which  the  court  treated  the  facts 
in  the  case.  Moreover,  a  careful  considera- 
tion of  the  transcript  of  the  testimony  veri- 
fies the  statement  of  facts  made  by  the 
Judge. 

The  exception,  therefore,  relates  solely  to 
the  law  as  the  same  was  applied  by  the  court 
to  the  facts  on  that  occasion.  The  facts  dis- 
close that  Charles  S.  Bray,  a  person  not  In 
the  employ  of  the  defendant,  was  Injured 
upon  its  premises ;  that  the  telephone  of  the 
defendant  was  used  for  the  purpose  of  sum- 
moning the  plaintiff,  a  doctor;  that  the 
plaintiff  rendered  the  necessary  first  aid  to 
the  injured  person;  that  an  ambulance  was 
called,  and  In  it  the  patient  was  removed. 
For  all  that  was  brought  to  the  attention  of 
the  defendant,  the  services  of  the  plaintiff 
ended  there.  Mr.  Bray,  it  appeared,  was  se- 
riously and  severely  Injured,  and  his  depart- 
ure in  the  ambulance  was  as  consistent  with 
his  removal  to  a  hospital  as  It  was  to  bis 
being  taken  to  his  home.  The  plaintiff  re- 
ceived notice,  either  from  the  superintendent 
or  acting  superintendent,  that  the  patient 
was  not  an  employe  of  the  defendant  If  the 
notice  came  from  the  superintendent,  as  the 
plaintiff  says,  it  was  within  a  few  days  of  the 
date  of  the  injury ;  and  if  it  came  from  the 
acting  superintendent  as  testified  to  by  him, 
it  was  on  the  occasion  of  the  first  visit  made 
by  the  plaintiff.  After  the  departure  of  the 
Injured  man  from  the  premises  of  the  defend- 
ant in  the  ambulance,  If  the  plaintiff  had  in- 
tended to  treat  the  patient  at  the  expense  of 
the  defendant,  It  was  his  duty  to  Inform  the 
defendant  of  that  fact  to  the  end  that  there 
might  have  been  such  a  meeting  of  minds 
upon  the  subject  as  would  constitute  a  con- 
tract The  plaintiff,  however,  elected  to  re- 
main silent  upon  the  subject,  not  only  for 
months,  but  for  years,  although  he  had  been 
previously   Instructed  by  the  defendant  In 


Digitized  by 


Google 


R.  I.)    ROSENKRANS  v.  STATE  BOARD  OF  REGISTRATION  IN  DENTISTRY.     367 


another  case,  to  render  monthly  statements 
01  his  services  when  rendered  In  Its  behalf; 
and  when  he  Anally  brought  his  stilt  It  was 
more  than  six  years  after  the  time  when  the 
defendant  had  notified  him  that  Bray  was  not 
In  Its  employ.  There  Is  evidence  that  there 
was  no  express  contract,  and  there  Is  no 
evidence,  In  such  circumstances,  from  which  a 
contract  can  be  implied  in  favor  of  the  plain- 
tiff. The  verdict  was,  therefore,  properly  di- 
rected for  the  defendant 

Plaintiffs  exceptions  overruled,  and  case 
remanded  to  the  superior  court,  with  direc- 
tion to  enter  judgment  on  the  verdict 


JENISON  v.  RHODE  ISLAND  SUBURBAN 
BY.  CO. 

(Supreme  Court  of  Rhode  Island.     March  23, 
1906.) 

Street  Railroads— Collision  with  Team- 
Degree  ot  Care  Required. 

The  servant  in  charge  of  a  suburban  car, 
which  is  behind  time  and  Is  proceeding  along  a 
road  where  he  may  expect  to  meet  or  overtake 
loaded  teams,  and  where  to  his  knowledge  the 
road  is  so  blocked  with  snow  aa  to  render  it 
practically  impassable  for  teams,  except  along 
the  track.  Is  required  to  use  more  than  ordinary 
care. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  i  172.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  William  H.  S.  Jenlson,  admin- 
istrator, against  the  Rhode  Island  Suburban 
Railway  Company.  Verdict  for  plaintiff,  and 
defendant  brings  exceptions.  Exceptions 
overruled,  and  cause  remanded  for  Judgment 

Albert  A.  Baker,  for  plaintiff.  Samuel  W. 
K.  Allen,  for  defendant 


PER  CURIAM.  The  modification  of  the 
request  to  charge  to  which  the  defendant  ex- 
cepts was  properly  made.  The  circumstances 
shown  In  this  case  imposed  upon  the  railway 
company  more  than  ordinary  care.  The  road 
at  the  place  of  the  accident  was  so  blocked 
with  snow  as  to  render  It  practically  im- 
passable for  teams,  except  along  the  track; 
and  the  defendant  knowing  this,  should  have 
proceeded  very  cautiously  when  running  over 
this  part  of  the  road,  where  they  might  have 
expected  to  meet  or  overtake  loaded  teams. 
And  this  duty  was  more  Imperative  as  the 
car  was  behind  time. 

Upon  the  questions  of  fact  we  cannot  dis- 
turb the  verdict  of  the  Jury.  The  conduct 
of  the  defendant's  servant  was  less  careful 
than  the  circumstances  demanded.  The  ques- 
tion of  contributory  negligence  is  not  free 
from  doubt  and  the  evidence  tending  to 
show  that  the  intestate's  death  was  caused 
by  the  accident  seems  to  us  convincing. 

The  defendant  contends  that  in  estimating 
damages,  the  Jury  erred  in  not  deducting 
from  the  net  Income  of  the  deceased  a  fair 
rental  value  of  the  farm.    It  seems  to  us 


that  the  amount  found  by  the  Jury  must  have 
been  arrived  at  after  a  reasonable  consider- 
ation of  this  element  of  the  problem,  and  we 
do  not  think  the  damages  excessive. 

The  exceptions  are  overruled,  the  petition 
for  a  new  trial  is  denied,  and  the  cause  is 
remanded  to  the  superior  court  for  judgment 
on  the  verdict 


DORSET  v.  REDFORD. 

(Supreme  Court  of  Rhode  Island.     March  27, 
1907.) 

Master  and  Servant— The  Relation— Lia- 
bility to  Third  Person. 

Persons  whom  one  hires  and  pays,  and  for 
whose  services  he  charges  another  at  an  ad- 
vanced rate,  are  his  servants,  so  that  he  is  lia- 
ble for  injury  to  another  from  their  negligence. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant  f  1210.] 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  Mary  E.  Dorsey  against  Ben- 
jamin Redford.  Defendant  was  denied  a  new 
trial,  and  brings  exceptions.  Exceptions 
overruled,  and  cause  remanded  for  Judgment. 

Clarence  A.  Aldrich  and  Benjamin  W. 
Grim,  for  plaintiff.  James  A.  Williams,  for 
defendant 

PER  CURIAM.  The  defendant's  motion 
for  a  new  trial  was  properly  denied.  The 
only  reasonable  inference  from  the  circum- 
stances of  the  accident  Is  that  the  timber 
which  struck  the  plaintiff  either  was  dropped 
by  the  workmen  who  were  employed  about 
the  kitchen,  or  was  so  carelessly  placed  by 
them  that  It  fell  and  inflicted  the  Injury 
complained  of.  The  defendant  hired  these 
workmen  and  paid  them,  and  charged  the 
Burrill  Building  Company  for  their  services 
at  an  advanced  rate.  The  relation  of  master 
and  servant  subsisted  between  the  defend- 
ant and  these  men,  and  the  doctrine  of  "re- 
spondeat superior"  makes  him  liable  for  the 
effects  of  their  negligence. 

The  defendant's  exception  is  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


ROSENKRANS  v.  STATE  BOARD  OF  REG- 
ISTRATION IN  DENTISTRY. 
(Supreme  Court  of  Rhode  Island.    March  16, 
1907.     On  Rehearing,  March  22,  1907.) 

Mandamus— Clear  Legal  Right. 

Mandamus  will  issue  to  enforce  a  clear  le- 
gal right  only,  and  will  not  issue  to  compel  the 
board  ot  registration  in  dentistry  to  issue  a  cer- 
tificate to  one  who  has  not  submitted  to  an  ex- 
amination before  it,  as  required  by  the  state, 
though  he  claims  the  statute  is  unconstitutional. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  33,  Mandamus,  If  18,  189,  191.] 

Appeal  from   Superior  Court   Providence 
County. 

Mandamus  by  Evan  B.  Rosenkrans  against 
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the  state  board  of  registration  In  dentistry. 
Application  denied,  and  petitioner  appeals. 
Affirmed. 

George  S.  Engle,  for  petitioner.  James  O. 
Collins,  Jr.,  Asst  Atty.  Gen.,  for  respond- 
ents. 

PER  CURIAM.  The  application  of  the  pe- 
titioner for  the  writ  of  mandamus  does  not 
show  any  right  to  the  certificate  which  he 
applied  for,  Inasmuch  as  it  does  not  appear 
that  he  ever  submitted  to  an  examination  be- 
fore the  board  of  registration,  as  the  statute 
requires  in  such  a  case.  The  superior  court, 
therefore,  did  not  err  in  refusing  the  applica- 
tion. It  is  now  argued  that  the  statute  re- 
quiring such  examination  Is  contrary  to  the 
provisions  of  the  Constitution  of  the  United 
States ;  but  obviously  the  court  cannot  issue 
a  mandamus  to  enforce  the  provisions  of  an 
act  ot  doubtful  validity.  In  either  event, 
however,  the  writ  should  be  refused. 

The  appeal  must  be  dismissed,  the  judg- 
ment afflnried,  and  the  petition  remanded  to 
the  superior  court  for  further  proceedings. 

On  Motion  for  Reargument 

The  statute  referred  to  In  the  petition 
plainly  requires  an  examination  In  such  a 
case  as  Is  presented.  The  petitioner  argued 
that  such  a  requirement  was  unconstitutional. 
The  writ  of  mandamus  Is  issued  In  the  dis- 
cretion of  the  court  to  enforce  a  clear  legal 
right,  and  In  this  case  was  properly  refused. 

The  motion  for  reargument  is  denied,  and 
our  order  dismissing  the  appeal  and  remand- 
ing the  cause  to  the  superior  court  for  fur- 
ther proceedings  Is  confirmed. 


HYNDS  v.  RHODE  ISLAND  CO. 
(Supreme  Court  of  Rhode  Island.    Feb.  6,  1907.) 

Appeal  and  Erbob— Habmless  Erbob. 

The  verdict  for  defendant  being  authorized 
on  the  ground  that  its  negligence  did  not  cause 
plaintiff's  injury,  exclusion  of  evidence  going 
only  to  the  amount  of  damages  is  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yd.  3,  Appeal  and  Error,  H  4187,  4190.J 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  one  Hynds  against  the  Rhode 
Island  Company.  Verdict  for  defendant 
Plaintiff  brings  exceptions.  Exceptions  over- 
ruled, and   cause  remanded  for  Judgment. 

Albert  D.  Bean,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Baston,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defend- 
ant 


PER  CURIAM.  The  case  presents  a  con- 
flict of  evidence  as  to  the  circumstances  of 
the  accident  There  is  credible  testimony 
tending  to  show  that  the  plaintiff  attempted 
to  leave  the  car  without  notifying  the  con- 
ductor after  the  signal  had  been  given  to 
start  We  cannot  set  aside  the  verdict  as 
against  the  evidence.  The  exception  to  the 
introduction  of  evidence  related  only  to  the 
amount  of  damages,  and  is  therefore  imma- 
terial upon  the  issue  found.  The  other  ex- 
ception is  to  the  exclusion  of  a  question  ask- 
ing for  a  statement  made  by  the  conductor 
after  the  accident  was  over.  We  think  the 
ruling  of  the  justice  presiding  was  correct 

The  plaintiff's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


ST.  AMAND  v.  MANVILLE  CO. 

(Supreme    Court   of    Rhode    Island.    May    17. 
1907.) 

New  Tbi4x— Vebdict  Contrast  to  Evidence. 
The  evidence  preponderating  in  favor  of 
the  contention  that  the  machine  by  which  plain- 
tiff was  injured  was  so  constructed  that  her 
account  of  the  accident  could  not  be  true,  and 
making  it  almost  certain  that  the  accident  was 
caused  by  her  negligent  starting  of  the  machine, 
new  trial  must  Be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  g  146.] 

Action  by  Marie  St  Amand  against  the 
Manville  Company.  Verdict  for  plaintiff.  De- 
fendant petitions  for  new  trial.  Petition 
granted,  and  cause  remanded  for  new  trial. 

Archambault  &  Gaulln,  for  plaintiff.  John 
J.  Hefferman  and  James  H.  Rlckard,  Jr.,  for 
defendant 

PER  CURIAM.  The  evidence  in  this  case 
very  strongly  preponderates  in  support  of 
the  statement  that  the  machine  which  the 
plaintiff  was  operating  at  the  time  of  the  ac- 
cident was  so  constructed  that  her  account 
of  the  manner  in  which  the  Injury  was  re- 
ceived cannot  be  true.  It  seems  almost  cer- 
tain from  the  evidence  that  while  her  arm 
was  extended  over  and  behind  the  feed  roller 
she  carelessly  started  the  machine,  which 
drew  in  her  hand  and  arm  and  broke  one  of 
the  bones  of  the  forearm,  and  that  the  check- 
ing of  the  machine  by  the  Interposition  of  the 
plaintiff's  arm  caused  the  sprocket  chain  to 
break. 

The  defendant's  petition  for  a  new  trial 
must  be  granted,  and  the  cause  will  be  re- 
mitted to  the  superior  court  for  a  new  trial. 
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VALENTB  v.  WEINBERG. 

(Supreme  Court  of  Errors  of  Connecticut 
July  80,  1907.) 

1.  Contract*— Buh-dino  Contracts  —  Con- 
struction—Termination  bt  Owner. 

A  contract  for  the  construction  of  a  build- 
ing stipulated  that,  if  the  contractor  should  de- 
fault the  owner,  on  failure  being  certified  by  the 
architect,  might,  after  three  days'  notice  to  the 
contractor,  provide  proper  labor  and  materials 
and  deduct  the  cost  thereof  from  any  money 
that  might  become  due  to  the  contractor,  and  If 
the  architect  should  certify  that  such  failure 
was  sufficient  ground  for  such  action  the  owner 
might  terminate  the  contract  and  complete  the 
work.  The  architect  certified  that  the  contract- 
or neglected  to  supply  a  sufficiency  of  work- 
men and  materials  and  failed  to  prosecute  the 
work  with  promptness,  and  that  the  owner  had 
sufficient  cause  to  proceed  as  provided  in  the 
contract,  but  not  stating  under  which  clause  of 
the  contract  Reld,  that  the  owner  was  not  au- 
thorized to  terminate  the  contract  and  prevent 
the  contractor  from  completing  the  work. 

2.  Damages  —  Fart  Performance  or  Con- 
tract. 

A  contractor,  who  Is  prevented  by  the  own- 
er from  completing  the  work,  may  treat  the  con- 
tract as  rescinded ;  and  his  measure  of  damage* 
is  the  value  of  the  labor  performed,  and  not  the 
total  contract  price,  less  the  cost  of  completing 
the  work  and  payments  received. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Damages,  II  326-338.] 

Appeal  from  Superior  Court,  New  Haven 
County;  George  W.  Wheeler,  Judge. 

Action  for  services  rendered  and  materials 
furnished  under  building  contracts  by  Pas- 
quale  Valente  against  Israel  Weinberg.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Charles  S.  Hamilton  and  John  L.  Gllson, 
for  appellant  Benjamin  Slade,  for  appel- 
lee. 

THAYER,  J.  The  plaintiff  and  defendant 
entered  Into  two  contracts  for  the  erection 
of  a  brick  apartment  house  by  the  former 
upon  the  land  of  the  latter.  The  second  con- 
tract provided  merely  for  additions  to  and 
changes  In  the  earlier  one,  and  we  may 
refer  to  them  as  one  contract  The  plaintiff 
claims  that  after  he  had  nearly  completed 
the  building  the  defendant  unlawfully  eject- 
ed him  from  the  premises  and  prevented  his 
completion  of  the  contract.  He  sues  to  re- 
cover the  value  of  the  labor  and  materials 
which  he  had  furnished  before  he  was  eject- 
ed. The  defendant  admits  that  lie  ejected 
the  plaintiff  and  terminated  his  employment 
under  the  contract,  but  claims  to  have  done 
so  pursuant  to  article  5  of  the  contract,  and 
by  his  answer  and  counterclaim  seeks  to  re- 
cover from  the  plaintiff  the  amount  which 
the  defendant  has  paid  to  another  person  to 
complete  the  building.  If  the  plaintiff,  with- 
out fault  on  his  part,  was  prevented  by  the 
defendant  from  completing  the  contract,  he 
could  treat  It  as  rescinded,  and  recover,  on 
quantum  meruit  for  the  work  and  labor  per- 
formed under  It  or  he  could  bring  his  action 
for  damages  against  the  defendant  for  break- 
67A.-24 


ing  the  contract  and  preventing  the  plaintiff's 
performance  of  it  Derby  v.  Johnson,  21  Vt 
18,  21;  Wright  v.  Haskell,  45  Me.  492 ;  United 
States  v.  Beban,  110  U.  S.  338,  844,  4  Sup. 
Ct  81,  28  U  Ed.  168;  Chicago  v.  Tllley,  103 
U.  S.  146,  164,  26  Ii.  Ed.  371;  Connelly  v. 
Devoe,  87  Conn.  570,  576.  If,  on  the  other 
band,  the  plaintiff  failed  to  perform  his  con- 
tract, and  the  defendant  rightfully  entered 
and  completed  it  acting  under  the  terms  of 
the  contract,  the  plaintiff  cannot  recover. 
The  case  turns,  therefore,  upon  the  question 
whether  the  defendant  rightfully  entered  and 
ejected  the  plaintiff. 

Article  5  of  the  contract  reads  as  follows: 
"Should  the  contractor  at  any  time  refuse 
or  neglect  to  supply  a  sufficiency  of  properly 
skilled  workmen,  or  of  materials  of  the  prop- 
er quality,  or  fall  In  any  respect  to  prosecute 
the  work  with  promptness  and  diligence,  or 
fail  in  the  performance  of  any  of  the  agree- 
ments herein  contained,  such  refusal,  neglect 
or  failure  being  certified  by  the  architects, 
the  owner  shall  be  at  liberty,  after  three 
days'  written  notice  to  the  contractor,  to 
provide  any  such  labor  or  materials,  and  to 
deduct  the  cost  thereof  from  any  money  then 
due  or  thereafter  to  become  due  to  the  con- 
tractor under  this  contract ;  and  If  the  archi- 
tects shall  certify  that  such  refusal,  neglect, 
or  failure  is  sufficient  ground  for  such  ac- 
tion, the  owner  shall  also  be  at  liberty  to 
terminate  the  employment  of  the  contractor 
for  the  said  work,  and  to  enter  upon  the 
premises,  and  take  possession,  for  the  purpose 
of  completing  the  work  included  under  this 
contract,  of  all  materials,  tools,  and  appli- 
ances thereon,  and  to  employ  any  other  per- 
son or  persons  to  finish  the  work,  and  to 
provide  the  materials  therefor ;  and  in  case 
of  such  discontinuance  of  the  employment  of 
the  contractor  he  shall  not  be  entitled  to  re- 
ceive any  further  payment  under  this  con- 
tract until  the  said  work  shall  be  wholly 
finished,  at  which  time,  If  the  unpaid  bal- 
ance of  the  amount  to  be  paid  under  this 
contract  shall  exceed  the  expense  incurred 
by  the  owner  in  finishing  the  work,  such  ex- 
cess shall  be  paid  by  the  owner  to  the  con- 
tractor; but,  if  such  expense  shall  exceed 
such  unpaid  balance,  the  contractor  shall 
pay  the  difference  to  the  owner.  The  expense 
incurred  by  the  owner  as  herein  provided, 
either  for  furnishing  materials  or  for  finish- 
ing the  work,  and  any  damage  Incurred 
through  such  default,  shall  be  audited  and 
certified  by  the  architects,  whose  certificate 
thereof  shall  be  conclusive  upon  the  parties." 
This  article  contemplates  that  there  may  be 
a  neglect  or  failure  on  the  part  of  the  plain- 
tiff of  such  a  character  as  not  to  constitute 
a  sufficient  ground  for  terminating  his  em- 
ployment and  It  also  contemplates  that  there 
may  be  such  negligence  or  failure  on  his  part 
as  to  constitute  such  ground  and  to  warrant 
such  procedure.  In  the  former  case,  one 
form  of  certificate  by  the  architects  and  one 
course  of  proceeding  by  the  defendant   is 
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provided  for,  while  a  different  certificate  and 
a  different  proceeding  Is  provided  for  In  toe 
latter  case.  The  plaintiff's  negligence  or 
failure  might  be  of  such  a  character  as  not 
to  warrant  either  proceeding.  Of  this  the 
architects  were  to  be  the  judges,  and  to  Justi- 
fy the  defendant  in  taking  either  proceed- 
ing, and  especially  the  harsh  one  of  termi- 
nating the  plaintiff's  employment,  taking  his 
tools  and  materials,  and  turning  the  comple- 
tion of  the  contract  over  to  a  third  party, 
beyond  the  plaintiffs  control,  but  at  his  ex- 
pense, the  provisions  of  article  5,  strictly 
construed,  should  be  strictly  pursued.  Wil- 
son v.  Borden,  68  N.  J.  Law,  627,  629,  64  Atl. 
815 ;  Champlain  Const.  Co.  v.  O'Brien  (C.  C.) 
104  Fed.  930,  933;  Spencer  v.  Duplan  Silk  Co. 
(C.  C.)  112  Fed.  638,  641. 

The  article  provides,  as  a  condition  prece- 
dent to  the  defendant's  right  to  terminate 
the  plantifTs  employment,  that  the  architects 
shall  certify,  not  only  that  there  has  been  a 
refusal,  neglect,  or  failure  on  the  part  of  the 
plaintiff  of  the  kind  mentioned,  but  also  that 
such  refusal,  neglect,  or  failure  is  a  sufficient 
ground  for  such  action.  On  two  occasions 
the  architects,  at  the  defendant's  urgent  so- 
licitation, wrote  him  as  follows:  "We  here- 
by certify  that  in  our  opinion  Pasquale  Val- 
ente.  contractor  on  your  new  building  on 
College  street,  neglects  to  supply  a  sufficiency 
of  properly  skilled  workmen  and  materials, 
and  fails  in  every  respect  to  prosecute  the 
work  with  promptness  and  diligence,  and  we 
hereby  certify  that  you  have  sufficient  cause 
to  proceed  as  provided  In  article  5  of  his  con- 
tract" The  two  certificates  were  alike,  ex- 
cept that  the  first,  dated  March  7,  1906,  was 
accompanied  by  a  list  of  materials  necessary 
to  be  put  in  to  complete  the  work  and  an 
enumeration  of  some  defective  work.  The 
defendant  notified  the  plaintiff  of  this  certifi- 
cate, and  the  latter  began  to  remedy  the  de- 
fects. On  March  28th  the  defendant  pro- 
cured the  second  certificate,  and  at  once  no- 
tified the  plaintiff  to  vacate  the  building  and 
premises.  The  certificates  do  not  state  that 
the  architects  are  of  opinion  that  the  defend- 
ant has  cause  to  proceed,  under  the  second 
part  of  article  6  of  the  contract,  to  terminate 
the  plaintiff's  employment,  nor  do  they  state 
that  the  neglect  and  failure  of  the  plaintiff 
constitute  a  sufficient  ground  for  terminating 
It  We  think,  as  already  indicated,  that 
such  a  certificate  in  strict  compliance  with 
the  terms  of  article  5  was  essential,  and  that 
the  defendant  in  proceeding  to  eject  the 
plaintiff  and  prevent  bis  performance  of  his 
contract  without  such  certificate,  acted  wrong- 
fully. The  plaintiff,  therefore,  1b  entitled  to 
recover  for  the  services  and  materials  fur- 
nished in  the  construction  of  the  building. 

The  court  correctly  overruled  the  defend- 
ant's claim  that  if  the  plaintiff  was  entitled 
to  recover,  "the  measure  of  damages  is  that 
adopted  in  Pinches  v.  Church,  55  Conn.  183, 
10  Atl.  264,  viz. :  the  total  which  the  plain- 
tiff could  have  recovered,  less  what  it  cost 


to  complete  the  building,"  deducting  any  pay- 
ments which  had  been  received  by  him.  The 
case  referred  to  and  the  present  case  are 
within  well-recognized,  but  different  excep- 
tions to  the  general  rule  that  no  recovery  can 
be  had  for  labor  or  materials  furnished  un- 
der a  special  contract  unless  the  contract 
has  been  performed.  The  present  case  Is 
within  the  exception  which  permits  a  recov- 
ery by  the  contractor  when  the  other  party 
has  incapacitated  himself  to  perform  his  part 
of  the  contract  or  prevented  the  contractor 
from  performing  his.  The  failure  to  per- 
form being  due  to  the  defendant,  and  without 
fault  on  the  plaintiff's  part,  It  would  be  un- 
just that  he  should  suffer  because  of  the  de- 
fendant's fault  while  the  latter  reaps  the  full 
benefit  of  the  contract  The  case  of  Pinches 
v.  Church  was  within  the  exception  which 
allows  a  recovery  when  the  contractor  has 
deviated  slightly  from  the  terms  of  the  con- 
tract not  willfully,  but  In  good  faith,  and 
the  other  party  has  availed  himself  of  and 
been  benefited  by  the  labor  and  materials 
furnished.  In  such  a  case  it  is  manifestly 
just  that  the  latter  should  be  allowed  for  any 
reasonable  expense  Incurred  In  remedying 
the  defect  or  In  making  additions  necessary 
to  complete  the  work.  In  Pinches  v.  Church, 
It  being  impracticable,  at  a  reasonable  price, 
to  complete  the  work  according  to  the  con- 
tract the  plaintiff  was  allowed  the  contract 
price  less  the  diminution  in  value  of  the 
building  by  reason  of  the  deviations.  The 
difference  between  that  case  and  this  is  clear, 
and  the  reason  for  a  different  rule  of  dam- 
ages Is  equally  clear.  Had  the  plaintiff  in 
the  present  case,  instead  of  treating  the  con- 
tract as  rescinded,  sought  to  recover  damages 
for  the  defendant's  breach  of  it,  a  different 
rule  of  damages,  but  not  that  contended  for 
by  the  defendant,  would  have  applied.  Unit-, 
ed  States  v.  Behan,  supra;  Derby  v.  John- 
son, supra.  But  the  allegations  of  the  com- 
plaint are  not  adapted  to  such  a  cause  of  ac- 
tion, and  it  must  be  treated  as  an  action  to 
recover  for  services  rendered  and  materials 
furnished. 

The  defendant  alleges  error  on  the  part  of 
the  trial  court  In  holding  that  he  was  not 
entitled  to  recover  the  items  referred  to  in 
paragraph  13  of  the  finding.  But  all  these 
items  were  In  effect  allowed  him  in  the  Judg- 
ment except  the  loan  of  $462,  which  was 
not  recoverable  under  the  pleadings. 

The  remaining  reasons  of  appeal  need  not 
be  discussed,  because  their  soundness  de- 
pends upon  the  validity  of  the  defendant's 
claims  (already  considered  and  decided  ad- 
versely to  his  contention)  that  the  action 
Is  upon  the  contract  and  that  the  architects 
were  quasi  Judges  between  the  parties,  and 
had  given  a  certificate  which  warranted  the 
defendant  in  terminating  the  plaintiff's  em- 
ployment 

There  is  no  error.  The  other  Judges  con- 
curred. 
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(SO  Coon.  1M) 

BECKERTJB  T.  CITY  OF  DANBTJRY. 

(Supreme  Conrt  of  Errors  of  Connecticut.  July 
80,  1907.) 

1.  JUDGMENT— BY  DEFAULT— DEMUBREB  OVEB- 

buled— Failure  to  Plead  Oveb. 

Where  a  plaintiff  refuses  to  pUn'1  over 
after  the  .overruling  of  hia  demurrer  to  the  an- 
awer,  which  contains  a  sufficient  defense,  a 
judgment  for  defendant  is  proper. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
voL  30,  Judgment,  (f  196,  196.] 

2.  Eminent  Domain— Wateb   Rights— Com- 
pensation—Necessitt. 

A  statute  authorizing  a  city  to  take  and 
hold  land  and  privileges  necessary  for  the  con- 
struction and  maintenance  of  a  waterworks  sys- 
tem, and  to  purchase  and  take  conveyances  of 
such  land  and  privileges,  and,  when  it  cannot 
agree  with  the  owner,  nave  the  damages  fixed  by 
appraisers,  contemplates  that  the  city  shall  make 
compensation  for  land  and  privileges  taken  by 
it  for  its  waterworks,  and  it  cannot,  without 
the  consent  of  a  riparian  owner,  divert  the  wa- 
ters of  a  stream  without  at  least  paying  nomi- 
nal damages. 

[Ed.  Note.— For  cases  in  pni»r,  see  Cent.  Dig, 
vol.  18,  Eminent  Domain,  |  227.]       _ 

3.  Same. 

A  riparian  owner,  consenting  to  acts  done 
by  a  city  in  taking  land  and  water  riehts  for 
the  construction  and  operation  of  its  water 
works  system,  can  neither  obtain  damages  re- 
sulting from  such  taking  nor  an  injunction  to 
restrain  the  continuance  of  such  acts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  if  200-207.] 

4.  Same. 

A  complaint  in  an  action  against  a  city  for 
diverting  water  from  a  stream,  which  alleges 
that  the  city  threatens  to  increase  the  diversion, 
but  which  fails  to  state  that  the  increase  will 
work  an  irreparable  injury  to  plaintiff,  and 
which  sets  forth  no  claim  for  an  Injunction 
against  the  threatened  acts  as  distinct  from  that 
asked  against  all  diversion  of  the  water,  does 
not  set  forth  facts  entitling  plaintiff  to  an  in- 
junction against  the  alleged  threatened  increase. 

Appeal  from  Superior  Conrt,  Fairfield  Coun- 
ty; Joel  H.  Reed,  Judge. 

Action  by  William  Beckerle  against  the 
city  of  Danbury  for  damages  for  the  di- 
version of  water  from  a  stream  and  for  an 
injunction  against  further  diversion  thereof. 
From  a  judgment  for  defendant  rendered 
after  overruling  a  demurrer  to  the  answer, 
plaintiff  appeals.    Affirmed. 

James  B.  Walsh  and  Henry  A.  Purdy,  for 
appellant    J.  Moss  Ives,  for  appellee. 

THAYER,  J.  The  complaint  In  substance 
alleges  that  the  plaintiff  owns  a  tract  of 
land  with  a  gristmill  thereon  and  water 
privilege  connected  therewith,  consisting  of 
the  right  to  pond  and  use  the  waters  of  Still 
river,  which  flows  through  the  premises ;  that 
the  river,  which  has  its  sources  in  a  number 
of  small  streams,  most  of  which  rise  some 
distance  north  and  west  of  the  defendant 
city,  flows  through  the  city  to  the  land  of  the 
plaintiff;  that  the  plaintiff  is  entitled  to  the 
natural  flow  of  the  waters  of  the  river  to 
Us  said  premises,  and  that  the  defendant 


since  1889  has  wrongfully  used  and  maintain- 
ed a  waterworks  plant  consisting  of  dams, 
pumping  plant  reservoirs,  and  pipe  lines,  con- 
nected with  the  branches,  sources,  and  tribu- 
taries of  said  river,  whereby  the  defendant 
has  diverted  large  quantities  of  water  from 
said  sources  and  tributaries  to  its  own  use  and 
distributed  it  among  Its  Inhabitants,  to  be  used 
for  divers  manufacturing  and  mechanical  pur- 
poses, for  sprinkling  streets  and  grounds,  and 
for  other  purposes  unknown  to  the  plaintiff, 
and  is  intending  and  threatening  to  greatly 
Increase  the  diversion  of  the  waters  of  said 
river  by  means  of  pipes,  drains,  and  con- 
duits ;  and  that  by  reason  of  the  maintenance 
of  said  waterworks  and  such  diversion  and 
use  of  the  water  a  great  portion  of  the  water 
which  otherwise  would  have  found  Its  way 
to  the  plaintiff's  mill  is  caused  to  be  dis- 
sipated Into  the  air,  absorbed  by  the  earth 
and  elements,  and  diverted  from  said  river, 
and  thereby  prevented  from  flowing  to  the 
plaintiff's  mill,  to  his  loss  and  injury.  The 
answer  contains  numerous  defenses,  wherein 
the  same  facts  are  set  up  as  matter  In  avoid- 
ance, in  mitigation  of  damages,  and  as  an- 
swers to  the  claims  for  equitable  relief.  The 
answers  are  improperly  repetitious ;  but  It  la 
unnecessary  to  consider  these  features,  as  the 
demurrers  were  not  directed  to  them,  but 
to  the  substance  of  the  answers  themselves. 
As  the  plaintiff  refused  to  plead  over  after 
the  demurrers  were  overruled,  If  any  one  of 
the  defenses  demurred  to  was  sufficient  the 
judgment  for  the  defendant  must  be  sustain- 
ed. Converse,  Receiver,  v.  .Xttna  National 
Bank,  79  Conn.  603,  605,  65  Atl.  1064.  The 
second  defense,  as  a  bar  to  the  plaintiffs  ac- 
tion, alleges  that  the  defendant  constructed 
the  waterworks  mentioned  In  the  complaint 
and  has  used  the  waters  from  said  reservoirs, 
dams,  and  pumping  works,  under  authority 
of  an  act  of  the  Legislature  empowering  It 
to  do  so ;  that  during  all  the  time  complained 
of  It  has  used  only  a  small  portion  of  the 
waters,  and  only  In  such  quantities  as  the 
necessity  and  convenience  of  the  city  re- 
quired for  domestic,  fire,  sanitary,  and  cleans- 
ing purposes,  as  contemplated  in  said  legis- 
lative act ;  that  by  Its  said  reservoirs  it  has 
stored  up  large  quantities  of  water  during 
the  winter  and  early  spring,  when  said 
river  Is  high  and  the  water  supply  therein 
abundant  and  has  discharged  so  large  a 
proportion  thereof  back  Into  said  river  in  the 
summer  months,  when  the  natural  flow  la 
small,  and  has  each  year  dally  discharged 
from  its  pipes  such  large  quantities  of  water, 
that  the  continuing  steady  flow  and  supply  of 
water  In  the  river  below  the  city  available 
for  milling  and  other  purposes  Is  helped  by 
said  action  of  the  city ;  that  this  storing  and 
using  of  the  water  by  the  city  as  a  riparian 
owner  was  done  with  the  full  consent  and 
knowledge  of  the  plaintiff ;  and  that  such  use 
of  the  water  was  reasonable  and  did  the 
plaintiff  no  damage.  The  grounds  of  demur- 
rer to  this  defense  chiefly  Insisted  on  are  that 
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the  legislative  act  referred  to  could  not  and 
did  not  authorize  the  defendant  to  take  and 
use  the  water  as  set  forth  in  the  defense 
without  compensating  the  plaintiff  therefor, 
and  that  the  defendant  is  not  a  riparian 
proprietor,  and  so,  although  the  use  stated 
was  reasonable,  the  defendant  had  no  legal 
right  to  such  use  of  the  water  without  in- 
demnifying the  plaintiff. 

The  legislative  acts  In  question  authorized 
the  defendant  to  take  and  hold  any  land, 
property,  or  privileges  necessary  for  the 
purposes  of  the  act,  and  to  purchase  and  take 
conveyances  of  such  land,  property,  and 
privileges,  and,  when  it  could  not  agree  with 
the  owner,  to  have  the  damages  from  such 
taking  fixed  by  appraisers.  It  is  clearly  the 
intent  of  the  act  that  for  any  land,  property, 
or  privileges  taken  by  the  defendant  for  Its 
waterworks  plant  It  should  make  compen- 
sation. If,  therefore,  the  city,  without  the 
will  or  consent  of  the  plaintiff,  diverted  the 
waters  of  the  stream  from  the  plaintiff's 
mill,  that  would  be  an  Invasion  of  his  rights, 
and  he  would  have  a  cause  of  action  against 
It,  although  the  damage  was  merely  nominal. 
Watson  v.  New  Milford,  71  Conn.  442,  450, 
42  Atl.  265.  But  the  second  defense  alleges 
that  the  acts  complained  of  were  done  with 
the  consent  of  the  plaintiff,  and  benefit  rath- 
er than  Injure  him.  If  he  consented,  and 
upon  demurrer  he  must  be  held  to  have  done 
so,  he  Is  barred  from  now  complaining  of 
the  injury.  "Volenti  non  fit  Injuria."  He 
has  no  cause  of  action,  either  for  damages  or 
an  injunction  for  the  acts  to  which  he  has 
thus  consented. 

The  complaint  contains  an  allegation  that 
the  city  threatens  and  Intends  to  increase  Its 
diversion  of  the  water  by  extending  Its 
mains,  drains,  and  conduits.  The  plaintiff 
Insists  that  the  second  defense  does  not  justi- 
fy or  attempt  to  justify  his  threatened  In- 
crease of  the  diversion  of  the  stream.  As  a 
rule  an  injunction  will  not  be  granted  to 
prevent  a  threatened  trespass,  unless  It  ap- 
pears that  Irreparable  Injury  will  be  done, 
or  that  It  Is  a  case  of  quieting  possession,  or 
one  where  the  value  of  the  Inheritance  Is 
put  In  jeopardy.  Smith  v.  King,  61  Conn. 
511,  515,  23  Atl.  923;  Stein  v.  Coleman,  73 
Conn.  524,  526,  48  Atl.  206.  There  Is  no  al- 
legation In  the  complaint  that  the  threatened 
Increase  In  the  use  of  the  water  will  work 
Irreparable  Injury  to  the  plaintiff.  There  Is 
no  claim  for  an  Injunction  against  the  threat- 
ened acts,  as  distinct  from  that  asked  against 
all  diversion  of  the  water.  The  plaintiff, 
therefore,  was  not  entitled  upon  the  allega- 
tions of  the  complaint  to  an  injunction 
against  the  alleged  threatened  increase  In 
the  use  of  the  waters  of  the  stream. 

We  think,  therefore,  that  the  second  de- 
fense was  sufficient,  that  the  demurrer  there- 
to was  properly  overruled,  and  that  the  su- 
perior court  committed  no  error  in  rendering 
judgment  for  the  defendant  The  other  Judg- 
es concurred. 


(80  Conn.  107) 
"  BOHANNAN  v.  CITY  OF  STAMFORD. 

(Supreme  Court  of  Errors  of  Connecticut. 
July  30,  1007.) 

1.  Eminent  Domain  —  Taking  Land  fob 
Pabks— Damages— Liability  of  Cirr. 

14  Sp.  Laws,  p.  857,  authorizes  the  city 
of  Stamford  to  take  land  for  park  purposes, 
and  provides  that  after  the  report  of -the  board 
of  appropriation  and  apportionment  and  the  ap- 
proval of  the  city  council  the  city  clerk  shall 
record  the  description,  etc.,  with  the  name  or 
names  of  the  owners  of  the  land  to  be  taken  and 
the  damages  awarded  to  each,  which  shall  be 
paid  at  the  end  of  30  days'  publication  of  no- 
tice. Held,  that  on  the  completion  of  such  pro- 
ceedings the  city  became  absolutely  indebted  to 
the  landowners  for  the  damages  awarded,  though 
the  damages  were  not  payable  until  after  the  30 
days  had  expired. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  j  037J 

2.  Same— Rescission  of  Proceedings. 

After  the  council  of  the  city  of  Stamford 
had  approved  the  record  of  the  board  of  ap- 
propriation and  apportionment  for  lands  taken 
for  park  purposes  as  authorized  by  14  Sp.  Laws, 
p.  857,  the  city  council  had  no  power  thereafter 
to  rescind  its  action  within  the  30  days  provid- 
ed for  publication  of  notice,  so  as  to  deprive 
owners  of  land  taken  of  the  right  to  the  dam- 
ages assessed  in  their  favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  f§  648,  649,  655.] 

3.  Same— Proceedings— Board  of  Appropri- 
ation and  Apportionment— Vote  of  May- 
or. 

Stamford  City  Charter  (13  Sp.  Laws,  p. 
1152)  §  8,  creates  a  board  of  appropriation  and 
apportionment  for  the  condemnation  of  land  re- 
quired by  the  city,  consisting  of  eight  members ; 
the  mayor  being  a  member  ex  officio  and  presi- 
dent of  the  board,  with  power  to  vote  only  in  case 
of  a  tie.  14  Sp.  Laws  1905,  p.  858,  g  6,  pro- 
vides that  the  taking  of  land  for  park  purposes 
shall  be  by  a  majority  vote  of  all  the  members 
of  the  board,  both  present  and  absent.  Held 
that,  in  case  of  a  tie,  when  all  the  members  of 
the  board  were  present  and  voted,  the  mayor's 
vote  was  sufficient  to  make  a  majority. 

4.  Municipal  Corporations  —  Incurring 
Liability— Provision  for  Payment  — Ne- 
cessity. 

Where  a  city  charter  did  not  prohibit  the 
city  from  paying  for  lands  taken  for  park  pur- 
poses out  of  its  general  funds,  the  city's  failure 
to  issue  bonds  for  the  payment  of  damages  for 
land  taken  for  park  purposes,  as  authorized  by 
14  Sp.  Laws  1905,  p.  858,  did  not  affect  the 
right  of  the  landowner  whose  property  waa  so 
taken  to  recover  from  the  city  the  amount  of 
the  award  for  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  36,  Municipal  Corporations,  i  1842.] 

Reservation  from  Superior  Court,  Fair- 
field County;  Joel  H.  Reed,  Judge. 

Action  by  Ella  W.  Bohannan  against  the 
city  of  Stamford  to  recover  damages  assessed 
by  defendant  In  plaintiff's  favor  for  the  tak- 
ing of  land  belonging  to  her  for  park  pur- 
poses. Case  reserved  on  a  finding  of  facts 
for  the  advice  ot  the  Supreme  Court  Judg- 
ment for  plaintiff. 

Michael  Kenealy  and  Homer  S.  Cummlngs, 
for  plaintiff.  Stanley  T.  Jennings,  for  de- 
fendant 

BALDWIN,  O.  J.  The  defendant  city,  un- 
der Its  charter  (14  Sp.  Laws,  p.  857),  Is  au- 
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tborized  to  take  land  for  park  purposes.  Its 
common  council  must  first  "determine  that 
public  necessity  and  convenience  require  the 
taking,"  and  before  that  body  can  "determine 
to  take  land  for  the  purposes  aforesaid"  it 
must  give  an  opportunity  for  a  hearing  before 
it  "to  all  persons  whose  land  is  proposed  to 
be  taken."  If  It  then  determines  that  public 
necessity  and  convenience  require  the  taking 
of  their  lands,  it  is  to  appoint  a  committee 
to  "determine  the  damages  to  be  paid"  to 
each  of  them,  and  report  their  determination, 
with  a  descriptive  survey  of  the  land  "pro- 
posed to  be  taken."  Another  opportunity  for 
a  hearing  before  the  common  council  is  then 
to  be  given  to  all  parties  In  interest  before 
action  on  this  report.  Should  it  be  adopted, 
the  council  is  to  report  its  doings  to  the 
"board  of  appropriation  and  apportionment" 
Another  opportunity  for  a  hearing  before  that 
board  Is  then  to  be  given  to  all  parties  in 
interest.  If,  after  such  hearing,  the  board, 
"by  a  majority  vote  of  all  its  members  pres- 
ent and  absent,"  approve  "the  taking  of  said 
lands  for  the  purposes  aforesaid  and  the 
damages  to  be  paid  therefor,"  it  must  "re- 
port its  approval  to  Bald  common  council,  and 
the  clerk  of  the  city  shall  thereupon  record 
the  descriptive  survey  of  the  lands  to  be  tak- 
en, with  the  name  or  names  of  the  owner  or 
owners  of  said  land  or  lands,  and  the  dam- 
ages to  be  paid  to  each  of  said  owners,  In 
the  records  of  said  city,  and  in  the  town 
clerk's  office  of  the  town  In  which  said  land 
or  lands  are  situated,  and  cause  a  notice, 
signed  by  the  mayor  or  clerk  of  said  city, 
containing  the  names  of  the  persons  to  whom 
damages  have  been  awarded,  and  the  amount 
awarded  to  each,  to  be  published  not  less 
than  three  times  in  a  newspaper  published 
in  said  city ;  and  the  damages  so  awarded  to 
be  paid  shall  thereupon  become  payable  to 
the  persons  entitled  thereto  at  the  end  of 
thirty  days  after  date  of  publication  of  said 
notice."  Landowners  are  given  an  appeal 
from  the  award  of  damages,  but  not  from  the 
determination  to  take  their  lands.  The  pro- 
visions for  recording  "the  descriptive  sur- 
vey of  the  lands  to  be  taken"  and  the  "dam- 
ages to  be  paid  to  each  of  said  owners"  in 
the  town  clerk's  office,  and  publishing  in  a 
newspaper  a  notice  of  the  damages  awarded, 
followed  by  the  declaration  that  these  dam- 
ages "shall  thereupon  become  payable  to  the 
persons  entitled  thereto  at  the  end  of  thirty 
days  after  date  of  publication  of  said  notice," 
sufficiently  indicate  the  intent  of  the  General 
Assembly  that  upon  such  record  and  adver- 
tisement the  city  should  become  immediately 
Indebted  to  each  of  those  whose  lands  were 
described  in  the  survey  for  the  damages 
awarded  to  him,  although  the  date  of  pay- 
ment was  postponed  for  30  days,  These  sev- 
eral steps  were  duly  taken  in  the  proceed- 
ings on  which  the  plaintiff  founds  her  claim. 
Upon  the  completion  of  the  last  of  them,  the 
sum  awarded  to  her,  therefore,  became  an 
absolute  obligation  of  the  city,  "debltum  in 


presentl,  solvendum  In  futuro";  and  her  right 
to  receive  it  was  equally  a  vested  one,  wheth- 
er her  title  to  the  land  In  question  passed 
out  of  her  at  that  moment,  oc  not  until  the 
expiration  of  the  30  days,  or  remained  in  her 
until  actual  payment  of  the  compensation 
awarded.  See  Shannahan  v.  Waterbury,  63 
Conn.  420,  425,  28  Atl.  611. 

Within  the  30  days  the  common  council 
voted  to  rescind  Its  action  and  notified  all 
parties  in  interest  of  such  rescission  and 
that  the  condemnation  proceedings  were  of 
no  effect  The  city  charter  gives  no  express 
power  to  the  common  council  to  abandon  con- 
demnation proceedings  once  commenced,  and 
none  can  be  implied,  either  In  favor  of  that 
body  or  of  the  board  of  appropriation  or  ap- 
portionment or  of  both  together,  after  such 
proceedings  have  been  carried  so  far  as  to 
invest  the  owner  of  land  condemned  with 
an  unconditional  right  to  a  certain  compen- 
sation for  It 

It  is  contended  that  there  was  a  fatal 
flaw  in  the  condemnation  proceedings,  in 
that  the  approval  of  the  board  of  appropria- 
tion and  apportionment  was  given  by  the 
casting  vote  of  the  mayor.  This  board  is  con- 
stituted by  the  charter  (13  Sp.  Laws,  p.  1152, 
i  8)  as  "consisting  of  eight  members,  who 
shall  be  electors  of  said  city,  and  who  shall 
be  appointed  by  the  mayor,  by  and  with  the 
advice  and  consent  of  the  common  council, 
and  in  such  manner  that  no  political  party 
having  representatives  in  the  common  coun- 
cil shall  have  more  than  one-balf  of  said 
members."  By  the  same  section  "the  mayor 
of  the  city  shall,  ex  officio,  be  a  member  of 
said  board,  and  preside  .over  its  meetings,  and 
when  he  is  absent  said  board  shall  choose, 
by  a  majority  vote  of  those  present  and  vot- 
ing, a  chairman  to  preside  in  his  stead,  but 
the  mayor  shall  have  no  vote  in  any  of  the 
proceedings  of  said  board  except  in  case  of 
a  tie."  There  is  nothing  in  the  subsequent 
amendment  of  the  charter  in  relation  to 
parks,  enacted  in  1905  (14  Sp.  Laws,  p.  858, 
§  6),  by  which  the  approval  by  the  board  of 
action  by  the'  common  council  as  to  taking 
land  for  park  purposes  must  be  "by  a  ma- 
jority vote  of  all  its  members,  both  present 
and  absent"  to  Indicate  any  Intent  to  ex- 
clude the  mayor's  vote,  should  there  be  a  tie. 
He  is  as  much  a  member  of  the  board  as  any 
of  the  others.  Although  only  authorized  to 
vote  in  order  to  break  a  tie,  his  vote  in 
that  case,  when  all  are  present  and  have 
voted,  is  sufficient  to  make  a  majority  with- 
in the  meaning  of  the  charter. 

The  amendment  of  1905  authorized  the 
common  council  to  issue  city  bonds  "for  the 
purpose  of  paying  for  and  improving  land 
taken  for  the  purposes  of  a  public  park," 
and  to  provide  for  their  ultimate  liquidation 
by  a  sinking  fund  to  be  constituted  by  an- 
nual appropriations.  No  action  has  been  tak- 
en by  the  common  council  towards  the  Issue 
of  such  bonds.  This  is  set  up  by  the  de- 
fendant as  an  answer  to  the  plaintiff's  claim. 
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But  It  Is  sufficient  for  her  to  show  a  vested 
right  to  payment  for  her  land.  The  charter 
does  not  prohibit  the  city  from  paying  for 
lands  taken  for  park  purposes  oat  of  its 
general  funds.  See  Whitney  v.  New  Haven, 
68  Conn.  450,  461,  20  Atl.  666;  Cook  v.  An- 
sonla,  66  Conn.  413,  423,  34  Atl.  183.  It  may 
issue  park  bonds,  but  it  is  not  required  to  do 
so. 

Judgment  is  advised  for  the  plaintiff.    The 
other  Judges  concurred. 


(80  Conn.  88) 

JOYCE  v.  JOYCE. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
30,  1907.) 

1.  Evidence— Best  Evidence. 

Where  a  witness  testified  that  he  worked 
for  his  father  and  had  no  money,  except  such  as 
bis  father  gave  him,  a  question  on  cross-ex- 
amination as  to  whether  he  had  not  presented 
a  claim  for  $115  against  a  certain  estate  and 
whether  that  sum  had  not  been  paid  was  not  ob- 
jectionable as  not  the  best  evidence  of  the  pres- 
entation of  the  claim,  which  was  made  of  rec- 
ord. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §i  471-474.] 

2.  Trial— Instructions  —  Contradiction  or 
Witness. 

It  is  not  incumbent  on  the  court  to  call  the 
Jury's  attention  in  its  charge  to  the  fact  that  a 
witness'  testimony  had  been  contradicted. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  490.] 

3.  Appeal  —  Review  —  Comments  on  Evi- 
dence. 

The  extent  to  which  the  court  should  com- 
ment on  the  evidence  being  matter  of  discretion, 
error  cannot  be  predicated  on  appeal  on  the  ex- 
ercise thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3848.] 

4.  Tbiait— Theobt.  of  Case— Credibility  of 
Witnesses— Applicability  of  Issues. 

Where,  in  replevin  for  certain  household 
furniture,  neither  plaintiff  nor  defendant  claim- 
ed that  the  signing  of  a  document  with  refer- 
ence to  the  furniture  by  plaintiff's  husband,  If 
under  daress,  would  affect  his  credibility  as  a 
witness  against  her,  it  was  not  error  tor  the 
court  to  refuse  to  charge  that,  if  the  husband 
signed  the  document  under  duress,  then  his  sign- 
ing the  same  ought  not  to  affect  his  credibility. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |g  587-595.] 

5.  Witnesses— Credibility. 

Where,  in  replevin  by  a  wife  against  her 
father-in-law  to  recover  certain  household  furni- 
ture, her  husband,  after  having  signed  a  docu- 
ment admitting  that  the  furniture  belonged  to 
plaintiff,  testified  in  his  father's  behalf  in  sup- 
port of  the  last  ownership  of  the  property,  the 
jury,  in  considering  the  effect  of  the  husband's 
written  admission  on  his  credibility,  were  enti- 
tled to  consider  the  circumstances  under  which 
the  document  was  signed. 

6.  Trial— Refusal  or  Requests  —  Instruc- 
tions Given. 

Where,  in  replevin  by  a  wife  to  recover 
personal  property  from  her  father-in-law,  the 
court  charged  that,  if  the  property  or  any  part 
thereof  belonged  to  defendant,  there  was  no  evi- 
dence Justifying  a  finding,  from  a  document 
executed  by  plaintiff's  husband,  or  by  any  subse- 
quent acts,  that  such  property  was  transferred 
to  plaintiff,  and  that,  if  it  was  bought  for  de- 
fendant with  his  money  and  at  his  direction  and 


for  him,  plaintiff's  husband  could  not  give  it  tc 
her,  unless  defendant  had  first  given  it  to  him, 
it  was  not  error  to  refuse  to  charge  that  if  de- 
fendant was  the  owner  of  the  property  at  the 
time  plaintiff's  husband  signed  the  document 
purporting  to  transfer  it  to  her,  and  defendant 
never  ratified  such  attempted  disposition,  de- 
fendant was  entitled  to  a  verdict;  it  being  fully 
covered  by  the  instructions  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  55  651-659.] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County ;  Howard  J.  Curtis,  Judge. 

Replevin  for  certain  household  furniture  by 
Belle  V.  Joyce  against  Myron  Joyce.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Howard  W.  Taylor,  for  appellant  John  F. 
Addis,  for  appellee. 

THAYER,  J.  The  plaintiff  is  the  daugh- 
ter-in-law of  the  defendant  She  and  her 
husband  separated  by  mutual  consent  in  Sep- 
tember, 1904.  Her  husband  at  the  time  of 
the  separation  signed  a  paper  reading  as  fol- 
lows: "New  Fairfield,  Conn.,  Sept.  12,  1904. 
I,  Keith  Joyce,  of  the  town  of  New  Fairfield, 
do  this  day  turn  my  wife,  Belle  V.  Joyce, 
out  of  doors  and  out  of  my  home,  harboring 
no  malice.  I  agree  to  give  her  all  that  be- 
longs to  both  of  us,  viz. :  The  parlor  furni- 
ture, with  the  exception  of  the  organ,  the 
parlor  carpet  curtains,  poles,  clock,  and  or- 
naments; the  dining  room  furniture,  with 
the  exception  of-  the  sewing  machine,  also 
the  matting  and  pictures,  the  dishes  belong- 
ing to  both  of  us,  including  the  dinner  and 
tea  sets,  washstand  sets,  etc.,  washtnb,  boil- 
er, washboard,  and  everything  belonging  to 
both  of  us;  also  her  furniture  that  she 
brought  from  home.  Keith  Joyce."  At  this 
time  they  were  living  In  the  house  with  the 
defendant  The  plaintiff  took  some  of  the 
enumerated  articles  with  her  when  she  left, 
but  those  replevied,  which  were  also  enumer- 
ated in  the  paper,  the  defendant  refused  to 
permit  her  to  remove,  claiming  them  as  his 
own.  The  case  turned  upon  the  ownership  of 
these  articles;  the  plaintiff  claiming  that 
she  purchased  some  of  them  with  her  own 
money  and  that  the  remainder  were  purchas- 
ed by  her  husband  with  his  money  and  given 
to  her  by  bim  at  the  time  of  purchase.  The 
defendant  claimed  that  all  the  articles,  save 
two  or  three  small  Items,  which  he  admitted 
upon  the  trial  belonged  to  her,  were  purchas- 
ed for  him  by  his  son  as  his  agent  with  mon- 
ey furnished  by  him,  and  still  remained  his 
property. 

Upon  the  trial  Keith  Joyce  was  called  as  a 
witness  for  the  defendant,  and,  having  testi- 
fied in  chief  that  he  lived  and  worked  at  bis 
father's  borne  and  had  no  money  except  such 
as  was  given  him  by  his  father,  was  asked, 
upon  cross-examination,  if  he  did  not  present 
a  claim  of  $115  against  a  certain  estate,  and 
If  that  sum  was  not  paid  him.  The  defend- 
ant objected  to  the  question,  upon  the  ground 
that  If  such  claim  was  presented  and  paid*. 
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it  was  matter  of  record.  The  overruling  of 
tbls  objection  Is  assigned  as  error.  The  facts 
called  for  by  the  question  were  not  matters 
In  Issue  between  the  parties  to  tbe  suit,  and 
were  of  no  Importance  In  the  trial,  except  as 
they  tended  to  contradict  the  direct  testi- 
mony of  the  witness.  The  purpose  of  the 
question  was,  not  to  prove  the  contents  of 
the  probate  record,  but  to  show  that  the  wit- 
ness had  received  $115  from  another  source 
than  his  father.  It  was  thus  competent  cross- 
examination.  The  circumstance  that  the  mon- 
ey was  received  from  an  estate,  and  that  the 
administrator  may  have  made  return  that 
he  paid  it,  did  not  exclude  oral  proof  of  the 
receipt  of  the  money  by  the  very  person  who 
received  It.  The  witness,  and  not  the  pro- 
bate record,  was  the  best  evidence  of  such 
receipt,  and  the  objection,  on  the  ground  that 
It  should  be  proved  by  the  record,  was  prop- 
erly overruled 

The  defendant  also  appeals  'because  the 
court  refused  to  find  that  the  testimony  of 
one  Austin,  a  witness  called  by  the  defense, 
contradicted  the  testimony  of  the  plaintiff 
and  corroborated  that  of  her  husband,  Keith 
Joyce,  and  because  the  court  neglected  in  its 
charge  to  call  the  Jury's  attention  to  such 
contradiction.  Assuming  that  there  was  a 
contradiction,  as  claimed,  it  was  not  incum- 
bent on  the  court  to  call  the  jury'*  attention 
to  tbe  fact  in  its  charge.  Tbe  extent  to 
which  the  court  should  comment  on  the  evi- 
dence was  a  matter  within  Its  discretion,  and 
error  cannot  be  predicated  upon  its  fair  ex- 
ercise of  that  discretion.  McQuillan  v.  Wll- 
limantlc  Electric  Light  Co.,  70  Conn.  715, 
719,  40  Atl.  928.  There  Is  no  occasion,  there- 
fore, to  correct  the  finding,  did  the  evidence 
sent  up  warrant  it,  as  the  sole  purpose  for 
which  the  correction  is  asked  Is  to  present 
the  question  Just  considered. 

The  first,  third,  fourth,  and  fifth  reasons  of 
appeal  relate  to  the  court's  refusal  to  charge 
as  requested,  and  to  Its  charge  as  given  rela- 
tive to  the  paper  given  by  Keith  Joyce  to  his 
wife,  above  mentioned.  The  defendant  re- 
quested the  court  to  charge  "that  If  the  Jury 
believe  from  all  the  evidence  in  the  case 
that  Keith  Joyce  signed  said  document  of 
September  12,  1904,  under  duress,  then  the 
fact  that  he  so  signed  said  document  ought 
not  in  law  to  affect  his  credibility."  Doubt- 
less tbe  fact  that  he  signed  the  document 
under  duress  would  not  affect  his  credibility. 
But,  as  neither  the  plaintiff  nor  the  defend- 
ant was  claiming  that  it  did,  there  was  no 
occasion  for  such  an  Instruction.  The  plain- 
tiff claimed  that  Keith  Joyce's  testimony 
that  the  replevied  articles  belonged  to  the 
defendant  was  contradicted  by  the  statement 
In  the  paper  that  it  belonged  to  the  plaintiff 
and  himself.  The  defendant  by  his  request 
probably  meant  that  the  statement  would 
not  have  this  effect,  and  so  would  not  affect 
his  credibility,  if  the  paper  was  signed  un- 
der duress.  The  husband's  claim  as  to  what 
induced  him  to  sign  the  paper  would  not 


warrant  the  jury  in  finding  that  he  signed  it 
under  duress.  But  It  was  for  the  jury,  in 
any  event,  to  say  what  effect  the  statement 
in  the  paper  would  have  as  affecting  the 
witness'  credibility;  and  In  considering  that 
matter  they  were  to  take  into  consideration 
the  circumstances  under  which  the  paper 
was  signed.  They  were  so  Instructed  by  the 
court,  after  it  had  called  their  attention  to 
tbe  conflicting  claims  of  the  parties  as  to 
the  circumstances  under  which  the  paper  was 
signed.  The  defendant  has  nothing  of  which 
to  complain  either  in  the  court's  refusal  to 
charge  as  requested,  or  the  charge  as  given 
upon  this  point 

The  only  remaining  reason  of  appeal  Is  the 
second,  which  relates  to  the  court's  refusal 
to  charge  as  requested:  "If  the  jury  find 
from  all  the  evidence  in  the  case  that  Myron 
Joyce  was  owner  of  the  property  in  question 
on  September  12,  1905,  and  further  find  that 
when  Keith  Joyce  signed  the  document  Sep- 
tember 12,  1904,  both  he  and  the  plaintiff  be- 
lieved and  also  hoped  that  Myron  Joyce,  the 
defendant,  would  ratify  the  act  of  the  said 
Keith  Joyce  in  his  attempted  disposition  of 
the  property  as  evidenced  by  said  document, 
and  the  Jury  further  find  that  he,  said  Myron 
Joyce,  never  in  fact  ratified  said  attempted 
disposition  by  tbe  said  Keith  Joyce,  then 
your  verdict  should  be  for  the  defendant" 
The  court  after  having  told  the  jury  that 
tbe  plaintiff,  to  recover,  must  prove  that  she 
was  the  owner  of  the  property,  instructed 
them  as  follows:  "If  this  property,  or  any 
of  it  was  Myron  Joyce's  property,  there  is 
not  any  evidence  in  this  case  that  would 
justify  you  in  finding  by  this  paper,  or  by 
any  subsequent  acts,  it  has  become  the  prop- 
erty of  Belle  Joyce.  If  It  was  bought  for  My- 
ron Joyce,  with  his  money  and  at  his  direc- 
tion and  for  him,  It  remains  his;  and  Mr. 
Keith  Joyce,  of  course,  could  not  give  away 
his  father's  property,  unless  his  father  first 
gave  it  to  him."  This  was  more  favorable 
to  the  defendant  than  the  instruction  re- 
quested, and  he  was  not  injured  by  the 
court's  refusal  to  charge  in  the  language  of 
the  request 

There  is  no  error.  The  other  Judges  con- 
curred. 


0*  N.  J.  L.  790) 

DECKER  t.  DAUDT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  Quo  Wabbanto— Private  Relator— Title 
to  Office. 

An  information  in  the  nature  of  quo  war- 
ranto, which  does  not  attack  the  existence  of 
the  office,  but  only  the  right  of  the  defendant 
to  hold  the  same,  may  under  the  statute  be  filed 
by  a  private  relator.  Hann  v.  Bedell,  50  Atl. 
364,  67  N.  J.  Law,  148,  approved. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  41,  Quo  Warranto,  f  4l] 

2.  Statutes— Special  Statutes. 

Whether  an  act  merely  changing  the  meth- 
od   of    appointment    of    municipal    officers    is 
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special,  because  not  applicable  to  municipalities 
where  the  officers  are  elective,  in  case  it  applies 
to  all  cases  where  the  officers  are  appointive — 
quaere. 

3.  Same— Classification  of  Cities— Basis. 

The  fact  that  municipal  officers  are  now 
appointive  has  no  reasonable  relation  to  the 
method  of  appointment,  and  legislation  chan- 
ging the  method  of  appointment,  which  applies 
only  to  municipalities  where  the  excise  com- 
missioners are  appointive  at  the  time  of  the 
passage  of  the  act,  is  special  and  unconstitution- 
al. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  44,  Statutes,  }>  101,  103.] 

4.  Same. 

Section  5  of  the  act  of  1906  (P.  L.  1906, 
pp.  199,  205)  is  unconstitutional. 

5.  Appeal— Affirmance— Quo    Wabbakto. 

The  fact  that  the  relator's  term  of  office 
expired  pending  the  appeal  does  not  deprive  him 
of  the  right  to  have  the  judgment  affirmed, 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Quo  warranto  by  George  W.  Decker  against 
Philip  J.  Daudt  Judgment  for  plaintiff  (64 
Atl.  475),  and  defendant  brings  error.  Af- 
firmed. 

Howard  R.  Cruse  and  John  W.  Queen,  for 
plaintiff  in  error.  Merritt  Lane,  for  defend- 
ant In  error.    . 

SWAYZB,  J.  The  plaintiff  In  error  raises 
In  this  court  a  question  not  mooted  below, 
the  right  of  a  private  relator  to  file  the  In- 
formation In  his  own  name.  Without  passing 
upon  the  question  whether  this  objection  is 
so  fundamental  that  we  ought  now  to  enter- 
tain it.  It  is  enough  to  say  that  the  objection 
falls  to  take  into  account  the  nature  of  the 
proceedings.  The  Information  does  not  at- 
tack the  existence  of  the  board  of  excise 
commissioners.  It  concedes  that  and  attacks 
only  the  right  of  the  defendant  to  hold  the 
office.  This  distinction  has  been  pointed  out 
In  the  Supreme  Court  by  the  Chief  Justice 
In  Hann  v.  Bedell,  67  N.  J.  Law,  148,  50  Atl. 
864.  The  reason  which  underlies  the  rule 
requiring  an  information  to  be  filed  by  the 
Attorney  General  where  the  very  existence 
of  the  office  is  in  question  was  stated  by 
Chief  Justice  Beasley  in  Steelman  v.  Vlck- 
ers,  61  N.  J.  Law,  180,  17  Atl.  153,  14  Am. 
St  Rep.  675.  That  reason  Is  not  applicable 
in  this  case. 

The  Supreme  Court  held  section  5  of  the 
act  of  1906  (P.  L.  1906,  p.  205),  to  be  uncon- 
stitutional on  .two  grounds : 

(1)  Because  it  affects  only  municipalities 
having  appointive  excise  commissioners.  (2) 
Because  it  affects  only  municipalities  now 
having  such  boards. 

It  is  doubtful  If  the  first  ground  can  he 
sustained.  From  the  time  of  the  decision  in 
Richards  v.  Hammer,  42  N.  J.  Law,  435,  the 
test  of  generality  of  legislation  has  been 
whether  the  characteristics  selected  as  the 
basis  for  classification  made  a  substantial 
distinction,  having  a  reference  to  the  subject- 
matter  of  the  legislation,  between  the  objects 


or  places  embraced  In  such  legislation  and  the 
objects  or  places  excluded.  Both  the  pur- 
pose of  the  act  and  the  objects  on  which  it 
Is  Intended  to  operate  must  be  considered. 
"If  these  objects  are  distinguished  from 
others  by  characteristics  evincing  a  peculiar 
relation  to  the  legislative  purpose,  and  show- 
ing the  legislation  to  be  reasonably  appro- 
priate to  the  former  and  inappropriate  to 
the  latter,  the  objects  will  be  considered,  as 
respects  such  legislation,  to  be  a  class  by 
themselves,  and  legislation  affecting  such  a 
class  to  be  general."  Long  Branch  v.  Sloane, 
49  N.  J.  Law,  356,  362,  363,  8  Atl.  101.  This 
language  of  the  present  Chancellor  has  bees 
approved  by  this  court  in  Freeholders  of 
Hudson  v.  Buck,  51  N.  J.  Law,  155,  16  Atl. 
698,  and  has  been  frequently  quoted.  It  may 
well  be  that  a  classification  of  municipalities 
with  reference  to  the  method  of  choosing  of- 
ficers, by  appointment  or  by  election,  may  not 
be  valid  for  some  legislative  purposes;  but 
we  are  not  prepared  to  say  that  an  act 
merely  changing  the  method  of  appointment 
would  be  invalid  if  it  applied  to  all  cases 
where  the  officers  in  question  were  to  be 
appointed. 

The  Supreme  Court,  however,  was  clearly 
right  in  holding  legislation  to  be  unconsti- 
tutional which  regulates  the  method  of  ap- 
pointment in  municipalities  now  having  ex- 
cise commissioners  appointed  by  the  mayor 
or  governing  body.  The  fact  that  officers  are 
now  appointive  has  no  reasonable  relation 
to  the  method  of  appointment  There  Is  no 
substantial  reason  why  one  method  of  ap- 
pointment should  be  adopted  in  cities  now 
within  the  class  and  another  method  in 
cities  which  will  in  the  ordinary  and  regular 
course  of  events  come  Into  the  class  here- 
after. Such  a  classification  has  been  fre- 
quently condemned.  The  cases  have  been  re- 
cently cited  in  this  court  and  repetition  is 
needless.  Seymour  v.  Orange  (N.  J.  Err.  & 
App.)  65  Atl.  1033. 

It  Is  now  urged  that  the  judgment  Is  er- 
roneous because  it  adjudged  the  relator  to 
be  entitled  to  the  office.  This  is  authorized 
by  the  statute  if  the  pleadings  are  properly 
framed  for  the  purpose.  P.  L.  1903,  p.  379, 
I  12.  The  Information  charges  that  the  re- 
lator was  duly  appointed  excise  commission- 
er for  a  term  not  to  expire  until  April  28, 
1907;  that  be  duly  qualified  and  exercised 
the  rights  and  privileges  of  the  office.  These 
charges  are  admitted  by  the  demurrer.  Such 
pleadings  are  certainly  properly  framed  for 
the  purpose  of  determining  the  title  of  the 
relator. 

The  judgment  should  be  affirmed,  with 
costs.  The  fact  that  the  relator's  term  of 
office  has  expired  pending  the  appeal  does  not 
deprive  him  of  the  right  to  have  the  judgment 
affirmed.  Hammer  v.  Richards,  44  N.  J.  Law,  ' 
667,  671.  He  Is  under  any  circumstances  en- 
titled to  judgment  for  bis  costs.  People  v. 
Loomis,  8  Wend.  (N.  Y.)  396,  24  Am.  Dec.  33. 
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(72  N.  J.  B.  87») 

FARR  r.  HAUENSTEIN  et  *1. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1007.) 

Fraudulent  Conveyances  —  Evidence  — 
Payments  of  Taxes  on  Wife's  Pbopebtt— 
Laches 

Upon  a  creditors'  bill  filed  to  have  a  judg- 
ment against  a  husband  declared  a  charge  against 
the  wife's  house  and  lands  on  the  ground  that 
the  property  had  been  conveyed  to  the  wife  by 
the  husband  through  a  third  party  in  fraud  of 
his  creditors,  the  court  refused  to  declare  the 
deed  fraudulent  as  against  complainant,  but.  It 
appearing  that  the  husband,  since  the  transfer, 
had  paid  the  interest  on  a  mortgage  upon  the 
premises,  and  also  taxes  and  assessments  there- 
on during  a  period  of  13  years,  to  an  aggregate 
amount  but  little  less  than  the  amount  of  the 
judgment,  made  a  decree  charging  the  land  with 
the  payment  of  the  judgment  to  the  extent  of 
those  payments.  Held,  on  appeal,  that,  it  ap- 
pearing from  the  evidence  that  at  least  part  of 
the  money  so  paid  by  the  husband  was  advanced 
tu  him  by  his  son  for  the  purpose  of  making 
those  payments  in  relief  of  his  mother's  home, 
and  it  further  appearing  that  during  the  whole 
period  the  husband,  whose  duty  it  was  to  pro- 
vide a  home  for  his  family,  had  used  and  oc- 
cupied his  wife's  house  and  lands  for  that  pur- 
pose, and  it  not  being  made  to  appear  that  the 
amount  of  such  payments  were  in  excess  of  the 
amount  necessary  for  the  reasonable  support 
of  the  wife  and  family,  such  payments  were  not 
fraudulent  as  against  creditors,  and  that  the 
bill  should  have  been  dismissed.  Beid,  further, 
that  it  appearing  that  the  creditor  had  delayed 
the  filing  of  bis  bill  for  13  years  after  the  re- 
covery of  his  judgment,  and  that  the  situation 
of  the  wife  had  been  entirely  changed  thereby 
from  what  it  otherwise  would  have  been,  to  her 
prejudice,  the  bill  should  have  been  dismissed 
on  the  ground  of  laches  also. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  §  736.] 

Pitney,  Reed,  and  Green,  JJ.,  dissenting. 
(Syllabus  by  the  Court,) 

Appeal  from  Court  of  Chancery. 

Bill  by  John  C.  Farr,  Jr.,  against  Louis 
Hauenstein  and  Theresa  Hauensteln.  From 
the  decree  (62  Atl.  383),  Theresa  Hauenstein 
appeals.    Reversed. 

James  F.  Mlnturn,  for  appellant  Leon 
Abbett,  for  respondents. 

HENDRICKSON,  J.  The  complainant, 
Farr,  is  the  assignee  of  a  judgment  recovered 
against  Louis  Hauenstein,  one  of  the  de- 
fendants, In  1890.  He  filed  bis  bill  In  1903, 
charging  that  a  certain  dwelling  house  and 
two  lots  of  land  in  Hoboken,  the  title  to 
which  was  In  Mrs.  Hauenstein,  had  been  con- 
veyed to  her  by  her  husband,  through  a  third 
party,  in  fraud  of  his  creditors,  and  asking 
for  a  decree  so  declaring  and  charging  the 
judgment  to  be  a  Hen  upon  the  lands.  The 
learned  Vice  Chancellor  refused  to  declare 
the  deed  fraudulent  as  against  complainant, 
but,  discovering  from  the  evidence  that  the 
husband  bad,  since  the  date  of  the  transfer, 
paid  interest  on  a  mortgage  on  the  premises 
and  the  taxes  annually  assessed  against  It 
and  certain  assessments  for  improvements, 
concluded  that  the  value  of  the  property  had 
been  increased  to  the  extent  of  the  sum  total 


of  those  payments,  and  that  the  complain- 
ant was  entitled  to  follow  those  moneys  of 
the  husband  into  the  hands  of  the  wife  and 
charge  the  lands  with  the  payment  of  the 
judgment  to  the  extent  of  such  payments. 
The  aggregate  of  these  payments  was  $2,172.- 
19,  which  was  something  less  than  the 
amount  due  on  the  judgment  and  interest. 
The  decree  made  this  amount  a  charge  upon 
the  lands  and  directed  that  in  default  of  its 
payment  within  ten  days  by  the  defendants 
an  execution  might  issue.  The  wife  appeals 
from  this  part  of  the  decree,  and  claims  that 
the  decree  should  be  reversed,  and  the  bill 
dismissed,  for  want  of  equity  and  on  the 
ground  of  laches.  The  opinion  of  the  learned 
Vice  Chancellor  refusing  to  set  aside  the 
deed  as  fraudulent  appears  In  61  Atl.  147. 
His  later  opinion  allowing  this  decree  ap- 
pears in  62  Atl.  383. 

It  appears,  that  the  learned  Vice  Chancel- 
lor, in  reaching  the  conclusion  he  did,  follow- 
ed Walsh  v.  Rosso  (N.  J.  Ch.)  41  Atl.  669, 
same  case  on  final  hearing  69  N.  J.  Eq.  123, 
44  Atl.  708.  It  will  be  observed,  however, 
that  the  circumstances  of  the  case  sub  judice 
are  quite  different  from  the  one  last  cited, 
and  involve,  we  think,  the  application  of  a 
different  rule.  The  burden  of  proof  was  up- 
on the  complainant,  and  we  think  he  failed 
to  show  that  the  money  paid  in  liquidating 
the  taxes  and  Interest  was  the  husband's 
money;  that,  on  the  contrary,  it  appears 
that  they  were  advanced  to  him  by  his  son 
for  the  purpose  of  making  these  very  pay- 
ments in  relief  of  his  mother's  home;  and 
that  such  part  of  the  moneys  so  advanced 
and  used  cannot  be  reached  by  the  com- 
plainant We  also  think  that  none  of  the 
moneys  so  paid  by  the  husband  can  be  reach- 
ed by  this  proceeding.  The  husband  was 
charged  with  the  support  of  his  family  and 
with  the  duty  of  providing  for  them  a  horn*. 
That  home  was  the  house  and  premises  of  the 
wife.  She  had  the  right  to  lease  the  property 
and  derive  an  Income  therefrom,  had  she  so 
desired.  She  permitted  her  husband  to  use 
It  as  the  family  home  during  all  these  years. 
Instead  of  paying  rent  eo  nomine,  he  paid  it 
in  the  shape  of  contributions  to  settle  the 
accumulations  of  interest  and  taxes.  Such 
payments  are  within  the  rule  that  "if  the 
husband  expend  money  upon  lands  of  his 
wife  in  his  occupation,  by  erecting  buildings 
or  making  improvements  thereon,  the  law 
will  presume  he  Intended  It  for  her  benefit, 
and  he  cannot  recover  for  the  same."  1 
Washb.  Real  Prop.  346,  par.  20.  It  was 
held  by  this  court  in  Coyne  v.  Sayre,  64  N. 
J.  Eq.  702,  36  Atl.  96,  that  the  wife's  appro- 
priation to  the  purchase  and  Improvement  of 
her  lot  of  the  labor  and  services  of  her  hus- 
band, so  long  as  it  did  not  appear  that  the 
value  thereof  was  beyond  the  amount  neces- 
sary for  the  reasonable  support  of  his  family, 
was  not  fraudulent  as  against  creditors.  It 
does  not  appear  that  these  payments  by  the 
husband  were  beyond  the  amount  necessary 
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for  the  reasonable  support  of  the  family,  and 
It  follows  that  any  addition  of  value  they 
may  have  contributed  to  the  lands  In  ques- 
tion belong  to  the  wife.  In  the  case  of 
Smith  v.  Kane,  2  Paige  (N.  Y.)  303,  there 
was  an  effort  by  the  creditor  of  a  husband 
to  reach  a  debt  due  the  wife  which  had  not 
been  reduced  to  possession  by  the  husband. 
It  was  held  that  it  could  not  be  reached  by 
creditors'  bill,  because  the  wife's  equity  was 
superior  to  that  of  the  creditor.  See,  also, 
15  Am.  &  Eng.  Enc.  of  L.  (2d  Ed.)  837,  bb; 
12  Cyc.  29,  par.  5.  We  think  that  on  this 
ground  the  bill  should  have  been  dismissed. 

And  we  think  the  same  result  should  have 
followed  on  the  ground  of  laches.  If  the  com- 
plainant or  his  assignor  had  moved  prompt- 
ly In  this  matter  and  attempted  to  enforce 
their  Judgment  against  this  property,  no 
such  situation  as  that  which  now  exists 
would  have  been  created.  They  would,  un- 
der the  present  proofs,  have  failed  to  obtain 
a  decree  that  the  deed  was  made  in  fraud  of 
creditors.  If  they  had  succeeded  In  estab- 
Vlce  Chancellor  now  declares,  the  further 
llshing  the  existence  of  such  a  right  as  the 
contributions  of  the  husband  to  the  mainte- 
nance of  a  home  for  the  family  would  have 
been  made  in  a  very  different  way  We 
think  the  long  delay,  some  13  years,  between 
the  recovery  of  the  Judgment  and  the  filing 
of  this  bill,  has  been  such  laches  as  to  en- 
tirely change  the  situation  from  what  it 
otherwise  would  have  been.  Prejudice  by 
changes  of  conditions  and  changed  relations 
involved  by  such  delay  are  among  the 
grounds  upon  which  this  principle  of  equita- 
ble estoppel  is  usually  applied.  De  Orauw 
v.  Mechan,  48  N.  J.  Eq.  219,  21  Atl.  193; 
Tynan  v.  Warren,  63  N.  J.  Bq.  813,  81  Atl. 
596. 

The  result  1b  that  the  decree  must  be  re- 
versed. 

PITNEY,  REED,  and  GREEN,  JJ,  dis- 
sent 


era  n.  J.  k.  ««) 

KRETZ  v.  KRETZ. 

(Court  of  Chancery  of  New  Jersey.    June  26, 
1007.) 

1.  Divobce— Qbounds— Adultery  —  Defense 
op  Insanity. 

A  husband  is  not  entitled  to  divorce  on  the 
ground  of  adultery,  where  the  wife  at  the  time 
of  the  commission  thereof  was  insane. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  S  142.] 

2.  Same— Defenses. 

Though  there  may  be  some  doubt  as  to  the 
right  of  the  Court  of  Chancery  in  a  suit  for  di- 
vorce on  statutory  grounds  to  enforce  purely 
equitable  rules  and  maxims  against  the  com- 
plaining party,  yet  where  that  question  has  been 
considered  in  this  state  the  right  has  been  rec- 
ognized. 

Bill  by  Julius  Kretz  against  Sophie  Kretz. 
Decree  for  defendant. 


W.  T.  Boyle,  for  complainant  T.  P.  Cur- 
ley,  for  defendant 

LBAMING,  V.  C.  The  bill  Is  filed  by  com- 
plainant for  the  procurement  of  a  decree  of 
divorce  against  defendant  on  the  ground  of 
adultery.  The  answer  of  defendant  denies 
the  adultery  charged.  During  the  progress 
of  the  trial  It  became  manifest  that  defend- 
ant was  insane.  A  guardian  ad  litem  was 
then  appointed,  who  answered  for  the  de- 
fendant denying  the  commission  of  the 
adultery  charged,  and  also  averring  that  at 
the  time  of  the  alleged  adultery  defendant 
was  insane.  Complainant  now  admits  that 
defendant  1b  insane  at  this  time,  but  insists 
that  the  insanity  did  not  exist  at  the  time 
the  adultery  is  alleged  to  have  been  com- 
mitted, and  further  Insists  that  even  though 
the  insanity  of  defendant  in  fact  existed  at 
the  time  of  the  alleged  offense,  that  fact  will 
not  operate  as  a  defense.  As  to  the  latter 
claim  complainant  relies  upon  the  case  of 
Matchln  v.  Matchin,  6  Pa.  332,  47  Am.  Dec. 
466.  In  that  case  it  is  held  that  although 
insanity  will  operate  as  a  defense  to  a  crim- 
inal charge  of  adultery,  principles  of  public 
policy  require  that  the  insanity  of  a  wife  at 
the  time  of  the  commission  of  the  offense 
shall  not  be  permitted  to  defeat  the  right 
of  a  husband  to  a  divorce  based  upon  the 
offense.  The  theory  of  the  decision  appears 
to  be  that  the  paramount  purposes  of  mar- 
riage are  the  procreation  and  protection  of 
legitimate  children,  the  institution  of  fami- 
lies, and  the  creation  of  natural  relations 
among  mankind,  and  that  these  public  con- 
siderations so  far  outweigh  the  private  in- 
terests of  the  Immediate  parties  that  the 
marriage  relation  will  be  dissolved  for  the 
offense  named,  when  committed  by  the  wife, 
notwithstanding  her  Insanity  at  the  time  of 
the  commission  of  the  act  I  am  unable  to 
accept  the  views  expressed  in  the  Matchin 
Case.  For  a  husband  to -cast  off  a  wife 
for  an  act  committed  by  her  while  insane 
impresses  me  as  scarcely  less  than  barbarous, 
and  as  wholly  Inconsistent  with  the  neces- 
sities arising  from  social  conditions.  If  so- 
ciety has  any  demand  to  assert  in  such  a  case, 
it  is  a  demand  for  the  protecting  care  of  the 
husband  alike  before  and  after  the  unfortu- 
nate act  The  principles  of  the  Matchin 
Case  would  require  a  court  to  grant  a  decree 
of  divorce  to  a  husband  whose  wife  had  been 
the  victim  of  a  rape.  I  am  unable  to  con- 
ceive how  any  court  can  properly  give  sanc- 
tion to  the  views  expressed  in  the  case  un- 
der review,  and  I  must  decline  to  recognize 
it  as  a  binding  precedent.  No  other  court 
so  far  as  I  have  been  able  to  discover,  has 
given  sanction  to  the  views  expressed  in  the 
Matchin  Case,  while  the  very  contrary  has 
been  established  by  the  courts  of  several 
states.  Nichols  v.  Nichols,  31  Vt  328,  78 
Am.  Dec.  352;  Broadstreet  v.  Broadstreet 
7  Mass.  474;  Wray  v.  Wray,  19  Ala.  522; 
Mims  v.  Mlms,  33  Ala.  98;  Wray  v.  Wray, 
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M.  187.  See,  also,  Yarrow  v.  Yarrow,  [1892] 
Prob.  Dlv.  92,  and  Hill  t.  Hill,  27  N. 
J.  Eq.  214.  In  1  Bishop  on  Marriage  &  Di- 
vorce, {  712,  tt  is  stated  that  the  doctrine  of 
Matchln  v.  Matchln  has  found  no  support 
I  conclude,  therefore,  that,  If  defendant  was 
insane  at  the  time  of  the  alleged  adultery, 
that  fact  constitutes  a  complete  defense  to 
the  bill. 

It  is  probably  impossible  to  determine  with 
entire  accuracy  the  condition  of  the  mind  of 
defendant  at  the  date  of  the  alleged  offense. 
The  offense  is  alleged  to  have  been  commit- 
ted in  January,  1906.  For  a  number  of  years 
prior  to  that  date  the  wife  had  indulged  in 
alcoholic  stimulants  to  such  an  extent  that 
her  mind  has  become  enfeebled,  and  all  the 
witnesses  agree  that  her  condition  gradually 
grew  worse,  until  she  finally  became  insane 
as  the  result  of  alcoholism.  The  only  dis- 
pute is  as  to  exact  time  when  she  may  be 
said  to  have  reached  that  condition.  About 
six  months  before  the  alleged  offense  her 
husband  filed  a  petition  for  her  commitment 
to  an  asylum  for  the  insane,  based  upon  an 
allegation  of  her  insanity.  Drs.  Bray  and 
Horning  then  examined  her  and  certified  that 
she  was  a  proper  person  for  commitment  to 
the  asylum.  She  was  not  committed,  but 
the  reason  why  the  proceedings  were  discon- 
tinued does  not  fully  appear.  Dr.  Bray  now 
testifies  that  she  was  not  then  insane,  but 
that  he  recommended  her  commitment  on 
account  of  her  condition,  which  he  describes 
as  "alcoholism,"  as  distinguished  from  in- 
sanity. His  testimony  is  that  alcoholism  is 
not  Insanity,  but  that  insanity  is  the  result  of 
alcoholism,  and  that,  while  she  has  reached 
the  condition  of  Insanity  at  this  time,  she 
had  not  reached  that  condition  at  the  time 
named.  Dr.  Horning,  who  was  the  family 
physician,  testifies  that  she  was  then  insane, 
and  that  she  had  been  insane  from  a  time 
long  prior  to  the  date  of  the  alleged  offense. 
As  family  physician  his  opportunity  for  know- 
ing her  exact  condition  was  much  superior 
to  that  of  Dr.  Bray.  Neither  of  the  phy- 
sicians profess  to  be  specialists  In  mental 
diseases,  although  Dr.  Bray  appears  to  have 
given  the  subject  the  more  extended  consid- 
eration. The  other  witnesses  touching  the 
mental  condition  throw  little  light  upon  the 
question  as  to  just  when  defendant  may 
have  first  reached  her  present  unfortunate 
condition.  Upon  the  whole  testimony  my 
best  judgment  is  that  if  defendant  had  not, 
at  the  time  of  the  alleged  commission  of 
the  offense  named,  reached  a  mental  condi- 
tion which  may  be  technically  defined  as  in- 
sanity, she  had  reached  a  mental  condition 
so  far  from  normal  that  to  charge  her  with 
full  responsibility  for  her  conduct  would  be 
inconsistent  with  the  principles  upon  which 
equitable  relief  is  uniformly  founded.  She 
was  then,  at  the  very  least,  in  a  mental  con- 
dition where  no  one  could  properly  expect 
from  her  the  complete  exercise  of  a  rational 
judgment,  although  it  appears  impossible  to 


say  with  poslttveness  that  she  may  not  have 
then  known  right  from  wrong.  Upon  this 
branch  of  the  case  my  conclusion  is  that 
defendant's  mind  was  so  far  impaired  at  the 
date  of  the  alleged  offense  that  no  decree 
can  properly  be  made  against  her  based  up- 
on the  acts  charged. 

Another  feature  of  the  case  merits  atten- 
tion. Whether  defendant  was  technically 
sane  or  Insane  in  January,  1906,  it  is  entirely 
clear  that  at  that  time  her  condition  was 
such  as  to  demand  from  her  husband  bis 
most  solicitous  care  and  attention.  Only  six 
months  prior  to  that  date  he  had  alleged 
that  she  was  insane  and  sought  her  commit- 
ment on  that  ground.  His  testimony  now 
is  that  he  sought  the  commitment  in  the 
hope  that  confinement  in  an  asylum  would 
operate  to  cure  her  habit  of  intemperance; 
but,  whatever  his  belief  may  have  been  at 
that  time  as  to  her  sanity,  he  was  fully 
aware  of '  her  unfortunate  condition,  and 
owed  to  her  the  utmost  care  and  attention. 
Instead  of  bestowing  upon  her  that  care 
which  her  condition  demanded,  he  went  to 
Europe  in  December,  1906,  and  remained  ab- 
sent until  February,  1906,  leaving  defend- 
ant entirely  alone  and  unprotected  in  her 
home  during  all  of  that  time.  During  that 
period  of  absence  the  offense  now  In  question 
is  alleged  to  have  occurred.  I  am  Impressed 
that  under  such  circumstances  the  primary 
responsibility  for  the  act  charged  may  be 
said  to  equitably  rest  upon  the  husband.  By 
a  proper  observance  of  his  plain  duty  to  bis 
wife  the  offense  now  charged  against  her 
could  not  have  occurred,  and,  on  the  other 
hand,  his  conduct  was  such  that  he  should 
have  reasonably  anticipated  the  happening  of 
exactly  that  which  be  now  charges.  I  am 
not  unmindful  of  the  fact  that  the  neglect 
of  a  husband  to  perform  his  duties  to  his 
wife  will  not  ordinarily  excuse  her  infidelity, 
even  though  such  neglect  may  be  a  natural 
and  probable  cause  for  her  wrongful  act; 
but  where,  as  in  the  present  case,  a  husband 
knows  his  wife  to  be  utterly  incapable  of 
protecting  herself  against  evil  doers,  there 
can  be  but  slight  difference  between  leaving 
her  alone  and  unprotected  for  so  long  a  pe- 
riod and  a  deliberate  procurement  of  her  In- 
fidelity. In  Derby  v.  Derby,  21  N.  J.  Eq.  40, 
Chancellor  Zabrlskie  said: 

"A  party  who  has  negatively  violated  a 
solemn  contract  in  its  two  most  vital  parts, 
to  love  and  cherish,  and  has  only  performed 
It  in  the  last  and  least,  to  support,  comes  in- 
to a  court  of  equity  with  an  111  grace  to  com- 
plain of  a  positive  breach  by  the  party  whom 
he  first  Injured.  His  hands  are  not  unclean 
In  the  sense  which  would  apply  if  he  had 
committed  the  same  crime,  but  they  were 
so  weakened,  blanched,  and  attenuated  by 
willful  nonperformance  that  they  take  but 
feeble  hold  on  the  horns  of  the  altar  of  jus- 
tice. Such  a  complainant  cannot  expect  any 
favorable  leaning  of  the  court,  but  must  pre- 
sent a  case  free  from  any  reasonable  doubt" 
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These  views  I  heartily  Indorse.  There  may 
be  some  doubt  as  to  the  right  of  this  court 
In  a  suit  for  divorce  on  statutory  grounds 
to  enforce  purely  equitable  rules  and  maxims 
against  the  complaining  party;  but,  so  far  as 
that  question  has  been  considered  in  this 
state,  the  right  has  been  recognized,  and  I 
think  rightfully  so.  Rooney  v.  Rooney,  54 
N.  J.  Eq.  231,  242,  84  Atl.  682.  Under  the 
views  already  expressed  I  am  compelled  to 
deny  to  complainant  the  relief  sought  This 
leaves  It  unnecessary  for  me  to  pass  upon 
the  sufficiency  of  the  evidence  offered  to  es- 
tablish the  fact  of  adultery,  and  I  therefore 
express  no  opinion  on  that  subject 

I  will  advise  a  decree  dismissing  the  bill. 


(78  N.  J.  B.  82) 

KING  et  aX  v.  MTJLLER. 

(Court  of  Chancery  of  New  Jersey:    June  27, 
1907.) 

1.  Navigable  Watebs— Rights  of  Public— 
What  Constitutes  Navigable  Watebs. 

The  waters  of  a  lake  were  so  raised  by  a 
dam  built  across  its  outlet  that  a  swamp  about 
3000  feet  long  and  from  200  to  500  feet  wide, 
which  had  previously  been  separated  from  the 
lake  by  a  causeway,  was  flooded  to  the  depth 
of  about  3  feet  at  high  water.  The  trees  were 
so  thick  that  the  swamp  was  at  first  scarcely 
navigable,  even  by  small  rowboats,  but  after  re- 
moval of  some  of'  the  trees  and  decay  of  the 
stumps  it  was  frequented  by  small  boats  and 
fishermen.  Complainants,  under  an  exclusive 
grant  from  the  owner  of  the  land  comprising 
the  swamp  of  the  right  to  do  so,  dredged  a 
channel  from  the  lake  proper  across  the  cause- 
way and  swamp  to  their  property,  abutting  on 
the  swamp,  such  channel  being  about  30  feet 
wide  and  3000  feet  in  length,  built  a  dock  on 
their  own  land,  and  duf  a  basin,  so  that  boats 
might  be  turned.  This  channel  was  at  all 
stages  of  the  water  navigable,  and  did  not  inter- 
fere with  any  improvements  looking  towards  the 
betterment  of  the  navigability  of  the  swamp 
which  had  theretofore  been  made,  nor  were 
any  of  such  improvements  necessary  to  its  use. 
JJtld,  that  the  right  of  the  public  to  navigate 
the  lake  proper  did  not  extend  to  the  swamp  on 
its  being  flooded,  and  that  the  public  was  with- 
out right  to  navigate  the  channel  dredged  by 
complainants  across  it  and  might  be  excluded 
therefrom. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  §$  7-12,  43.] 

2.  Injunction— Grounds  —  Multiplicity  of 
Actions. 

Where  the  public, is  without  right  to  navi- 
gate a  channel  dredged  by  complainants  from 
the  main  body  of  a  lake  to  a  point  on  com- 
plainants' land,  an  injunction  to  restrain  navi- 
gation thereof  will  lie,  that  complainants  may 
bo  afforded  adequate  relief,  and  to  save  a  mul- 
tiplicity of  actions. 

SEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
.  27,  Injunction,  }  101.] 

Bill  for  Injunction  by  Theodore  F.  King 
and  others  against  John  P.  Muller.  On  or- 
der to  show  cause  upon  bill  and  affidavits 
and  answer  and  affidavits.  Order  for  com- 
plainants continuing  the  Injunction. 

William  H.  Oorbln,  Edward  A.  Quayle, 
and   Elmer  King,  for  complainants.    Sher- 


rerd  Depue,  Thomas  M.  Kays,  and  Richard  L. 
Edwards,  Jr.,  for  defendant 

PITNEY,  Advisory  Master.  The  questions 
involved  in  this  cause  are  important  and 
have  been  argued  on  each  side  with  great 
ability  and  industry.  The  case  Is  developed 
by  bill,  answer,  and  affidavits  and  exhibits  on 
each  side.  The  original  order,  with  restraint 
in  the  cause,  was  made  on  the  15th  day  of 
September,  1006,  and  the  parties  seem  to 
have  been  sufficiently  Industrious  in  collect- 
ing ex  parte  affidavits  on  each  side  and  pro- 
ducing records,  maps,  etc.,  so  that  at  the 
hearing  it  was  not  suggested  that  the  case 
could  be  seriously  changed  by  a  final  hear- 
ing. The  complainants'  bill  sets  forth  title  to 
certain  lands,  and  on  its  presentation  there 
was  exhibited  record  evidence  of  such  title. 
The  defendant  by  his  answer,  formally  de- 
nied the  title,  but  set  up  none  on  his  part  ad- 
verse thereto,  and  at  the  hearing  I  under- 
stood counsel  for  the  defendant  to  substan- 
tially admit  the  title  as  asserted  by  the  com- 
plainants and  to  rest  bis  case  on  other 
grounds. 

The  object  of  the  bill  Is  to  restrain  the 
defendant  from  navigating,  with  a  passenger 
power  boat  a  certain  channel  or  canal,  about 
30  feet  in  width  and  3,000  feet  in  length, 
created  by  the  complainants  In  a  shallow 
arm  or  bay  of  Lake  Hopatcong,  and  leading 
from  what  may  be  termed  the  main  body  of 
the  lake  to  a  point  In  the  most  southeasterly 
portion  of  its  waters,  including  the  arm,  near 
Hopatcong  Station,  on  the  Delaware,  Lacka- 
wanna &  Western  Railroad.  Lake  Hopat- 
cong is  a  natural  lake,  enlarged  by  a  dam 
or  dams  built  at  various  times  across  Its  out- 
let by  which  its  waters  have  been  raised  un- 
til It  has  attained  its  present  size.  It  is 
quite  irregular  In  shape,  but  much  longer 
than  It  Is  wide,  and  in  its  deeper  portions  so 
deep  as  to  indicate,  what  is  sustained  by  tra- 
dition, that  there  was  in  its  central  portion 
at  one  time  a  natural  lake.  It  lies  just  to 
the  west  of  the  high  mountain  ridge  which  at 
that  point  divides  the  watersheds  of  the  Del- 
aware and  the  Raritan  rivers  at  the  souther- 
ly end  of  the  lake  and  those  of  the  Delaware 
and  the  Rockaway  rivers  on  the  north  end 
of  it.  The  lake  is  fed  at  its  upper  end  by 
a  small  brook,  and  Its  outlet  is  the  Muscomet- 
cong  river,  leading  to  the  Delaware  river.  A 
short  distance  south  of  its  natural  outlet 
there  is  a  natural  depression  or  pass  In  this 
high  mountain  ridge,  at  an  elevation  of  about 
910  feet  above  the  sea  and  about  15  or  20 
feet  below  the  level  of  the  lake  when  it  is 
full,  which  Is  926  feet  above  tide  level. 
Through  this  pass  the  Morris  Canal  was  lo- 
cated and  built  about  the  years  1830-31.  By 
building  a  navigable  feeder  from  the  natural 
outlet  of  the  lake  along  that  level  to  the  lev- 
el of  this  pass  the  water  of  the  lake  Is  let 
Into  a  level  of  the  canal  at  that  point  which 
is  about  15  feet  lower  than  the  level  of  the 
lake  at  high  water,  and  from  thence  the  wa- 
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ter  may  be  turned,  and  in  point  of  fact  la 
turned,  each  way  In  the  canal,  to  the  waters 
of  the  Delaware  on  the  vest  and  to  the 
Hudson  on  the  east 

When  the  canal  was  laid  oat  and  built,  a 
dam,  called  the  "Randolph  Dam,"  already  ex- 
isted at  the  outlet  of  the  lake  and  was  used  to 
drive  a  forge.  The  name  of  that  place  was 
Brooklyn,  and  the  pond  Itself  was  known  as 
"Brooklyn  Pond,"  or,  as  expressed  In  the 
charter  of  the  canal  company,  the  "Great 
Pond,"  as  well  as  "Lake  Hopatcong."  The 
canal  company,  by  its  charter,  was  obliged  to 
file  in  the  clerk's  office  of  the  various  coun- 
ties through  which  It  passed  maps  showing 
the  amount  and  description  of  the  lands  in- 
tended to  be  taken  or  flowed  by  it  in  that 
county.  The  map  showing  the  land  to  be  tak- 
en in  the  neighborhood  of  Lake  Hopatcong  Is 
still  In  existence  In  the  clerk's  office  of  Mor- 
ris county  and  was  used  by  consent  at  the 
bearing.  That  map  shows  the  extent  of  the 
flow  at  the  time  the  company  made  its  sur- 
vey, and  the  extent  to  which  the  flow  of  the 
land  around  the  lake  was  to  be  increased  by 
its  dam.  It  showed  a  very  little  increase  of 
flowage  In  any  direction.  Its  Importance  in 
this  connection  Is  that  It  shows  that  at  what 
was  then  the  most  southerly  part  of  the  lake, 
and  about  flve-elgbths  of  a  mile  southeast  of 
the  outlet,  there  was  a  causeway  by  the  wa- 
ter's edge  over  which  passed  a  mountain 
road  running  along  the  easterly  side  of  the 
lake,  and  around  what  was  then  the  south- 
westerly end  of  the  lake,  to  the  outlet  at 
Brooklyn.  The  remains  of  that  causeway 
ere  still  in  existence,  as  shown  by  the  map 
made  for  the  purpose  of  this  hearing,  and 
proven  by  abundance  of  affidavits,  and  not 
disputed  by  any  one  on  the  part  of  the  de- 
fendant South  of  that  causeway  the  canal 
company's  map  shows  no  flowage,  and  the 
canal  company  did  not  claim  that  It  desired 
to  acquire  the  right  to  flow  south  of  that 
causeway.  The  well-known  object  of  the 
canal  company  was  to  create  a  reservoir  for 
the  storage  of  water  to  be  used  in  the  opera- 
tion of  its  canal  during  the  dry  season. 

The  evidence  shows  that  in  point  of  fact 
there  was  no  flowage  at  that  time  south  of 
that  causeway;  but  there  was  a  swamp, 
•bout  3,000  feet  long  and  from  200  to  500 
feet  wide,  called  the  "cedar"  or  "spruce" 
■wanip,  leading  in  a  southerly  direction  from 
this  causeway  and  at  right  angles  to  the 
general  course  of  the  lake  and  river,  and 
reaching  to  the  very  edge  of  the  pass  or  de- 
pression In  the  mountain  before  mentioned. 
Immediately  to  the  south  of  this  swamp  the 
land  begins  to  fall  off  in  a  southerly  direction 
toward  the  headwaters  of  a  branch  of  the 
Baritan  river,  and  a  small  stream  rose  there 
leading  down  ultimately  to  that  river.  No 
stream  or  brooklet  was  running  through  this 
swamp.  Later  on,  and  In  or  about  the  year 
1838,  the  canal  company,  finding  the  storage 
furnished  by  tbe  dam  and  lake  as  complet- 
ed in  or  about  1830  not  sufficient  to  supply 


Its  boats  in  dry  seasons  in  August  and  Sep- 
tember, raised  the  dam  several  feet  higher. 
This  raising  was  proven  by  one  of  the  old 
witnesses  in  this  case  called  by  the  defendant 
Tbe  result  of  this  raising  was  that  the  cause- 
way before  mentioned  was  flooded  with  water 
in  the  spring  of  the  year  and  produced  the 
litigation  reported  In  the  case  of  Seward  v. 
Morris  Canal  &  Banking  Company,  23  N.  J. 
Law,  219.  That  cause  related  to  land  at  the 
northerly  end  of  the  lake,  and  was  tried 
twice.  The  first  trial  resulted  in  a  verdict 
for  the  defendant  and  was  set  aside  by  tbe 
Supreme  Court  as  against  the  weight  of  the 
evidence.  On  tbe  second  trial  a  verdict  was 
rendered  for  tbe  plaintiff,  which  was  sustain- 
ed by  the  court  on  a  rule  to  show  cause,  as 
reported,  where  the  reporter  has  reversed  the 
position  of  the  counsel.  With  the  flooding 
of  the  causeway  before  mentioned  at  tbe 
south  end,  the  whole  cedar  swamp  was  flood- 
ed, and  the  apparent  area  of  the  lake  In- 
creased, and  it  is  laid  out  on  the  maps  as  be- 
ing an  extension  or  arm  of  the  lake  running 
to  the  southward.  The  road  which  formerly 
crossed  tbe  causeway  and  led  to  and  from 
Brooklyn  was  abandoned  at  that  point  and 
a  substitute  road  was  constructed  around 
this  arm  and  along  the  southerly  bank  of  it. 
and  so  on  northwardly  to  the  outlet  The 
water  stood,  according  to  the  evidence,  be- 
tween the  trees  of  this  arm  or  bay  about 
three  feet  deep  at  high  water,  but  the  trees 
were  so  thick  that  It  was  scarcely  navigable, 
even  by  small  rowboats.  The  owners  of  the 
land  took  advantage  of  the  freezing  of  the 
waters  in  the  winter  to  cut  off  the  cedar 
trees  and  ship  them  to  market  leaving  the 
stumps,  of  course,  considerably  higher  than 
high-water  mark.  After  that  and  after  the 
decay  of  the  brush  and  smaller  stumps,  this 
arm  became,  during  high  water,  navigable  in 
a  measure  by  small  rowboats  and  frequented 
by  fishermen. 

Meantime,  after  the  foreclosure  of  tbe 
Dutch  mortgage,  from  the  proceeds  of  which 
the  canal  was  originally  built  (Willlnk  v. 
Morris  Canal  &  Banking  Co.  [1843]  4  N.  J. 
Eq.  381),  the  canal  company  was  reorganized, 
and  it  was  in  some  respects,  especially  as  to 
the  machinery  of  its  inclined  planes,  rebuilt 
and  made  much  more  efficient  and  did  a 
great  deal  more  business  from  that  time  for- 
ward until  within  a  very  few  years,  when  the 
business  has  very  much  diminished.  During 
its  period  of  greatest  activity  it  drew  on 
Lake  Hopatcong  very  largely  in  the  later 
summer  and  fall  months,  reducing  its  level 
from  five  to  eight  feet  each  year.  Tbe  re- 
sult of  this  annual  draft  was  that  the  bay 
or  arm  in  question  was  completely  drawn 
out  and  In  the  main  quite  dry,  and,  of  course, 
entirely  incapable  of  navigation.  Later  on 
the  building  of  the  Lackawanna  Railroad 
through  this  pass  and  close  to-  the  south  side 
of  the  canal  began  to  attract  visitors  and 
summer  residents  from  a  distance  and  led 
to   a  great  increase  of   small   fishing   and 
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pleasure  boats  on  tbe  lake.  I  should  have 
stated  that  the  difference  in  level  between  the 
canal  and  the  lake  waters  was  overcome  by 
a  lock  at  the  outlet,  and  through  this  lock 
boats  from  the  canal  entered  Into  and  de- 
parted from  the  lake,  and  a  large  trade  was 
conducted  from  the  northern  head,  or  near 
the  head,  of  the  lake,  In  ores  mined  in  that 
neighborhood,  and  also  In  wood  cut  for  mar- 
ket and  floated  In  boats  down  the  canal. 
These  boats  were  towed  by  a  steam  tug 
through  the  lake  to  the  outlet  Later  on, 
and  in  or  about  the  year  1878,  a  small  pas- 
senger steamboat  was  put  on  tbe  lake  to 
carry  passengers  from  different  points  to  a 
station  established  on  the  railroad,  called 
"Hopatcong  Station,"  which  this  boat  reach- 
ed by  locking  down  into  the  feeder,  and 
thence  into  the  canal,  and  thence  along  the 
canal  to  the  railroad  station,  near  which 
was  a  canal  basin.  Later  on  other  boats  of 
the  same  kind  were  put  on  the  lake,  all  mak- 
ing use  of  the  canal  and  canal  feeder  to 
carry  a  small  load  of  passengers  from  differ- 
ent points  on  the  lake  to  the  railroad  station. 
They  were  limited  in  size  by  the  lock. 

About  this  time  the  complainants,  the 
brothers  King,  purchased  land  at  the  south- 
erly end  of  the  cedar  swamp  bay  or  arm,  and 
between  that  and  the  canal  on  the  highway 
before  mentioned,  and  started  a  mercantile 
business,  and  procured  a  post  office  to  be 
established,  called  "Landing."  In  the  year 
1885  a  canal  company  was  formed  under 
the  general  canal  act,  the  official  map  of 
which  showed  the  laying  out  of  a  canal  from 
the  main  body  of  the  lake,  Just  north  of  the 
west  end  of  the  causeway  previously  referred 
to,  along  tbe  western  boundary  of  the  cedar 
swamp  bay  or  arm,  to  the  public  road  at 
Landing,  all  which  appears  by  a  copy  of  the 
organization  certificate.  The  promoters  of 
this  scheme  were  gentlemen  of  some  means, 
who  were  Interested  in  real  estate  on  the 
borders  of  the  lake  and  desired  a  more  ex- 
peditious and  commodious  water  connec- 
tion with  the  railroad  than  was  offered  by 
the  canal,  and,  also,  It  may  be  supposed, 
wished  to  avoid  the  tolls  which  they  were 
obliged  to  pay  the  canal  company.  One  thou- 
sand dollars  was  invested  by  the  promoters 
In  this  venture,  of  which  they  spent  $934  in 
digging  a  narrow  channel  through  a  point 
of  land  called  "Clambake  Point,"  just  north- 
west of  the  northwesterly  end  of  the  cause- 
way, which  formed  a  cape  at  the  junction  of 
the  arm  of  the  lake  with  its  main  part 
Beyond  that  they  did  nothing,  abandoned  tbe 
project  »nd  stopped  paying  the  state  tax, 
with  the  usual  result  In  1886  one  Capt 
Cook  and  a  Mr.  Edwards  brought  onto  the 
lake  a  small  flat-bottomed  stern-wheel  steam- 
boat with  the  propeller  so  arranged  that  it 
could  be  raised  and  lowered,  which  was  sup- 
posed to  draw  12  inches  of  water,  and  at- 
tempted to  carry  passengers  by  the  cedar 
swamp  route  from  Landing  to  the  north  end 
of  the  lake  at  Woodport    They  found  great 


difficulty  in  getting  the  boat  through  and 
over  the  stumps,  and  were  unable  to  make 
regular  trips,  and  the  enterprise  was  a 
failure. 

A  company  was  then  formed  (1890),  or  per- 
haps had  been  formed  while  the  canal  com- 
pany's excavation  was  being  done,  called  the 
"Hopatcong  Steamboat  Company,"  and  a 
year  or  two  after  the  complete  collapse  of 
the  canal  company  just  mentioned  this  navi- 
gation company  undertook  to  create  a  chan- 
nel for  a  small  shallow-draft  steamboat 
which  it  purchased,  and  with  that  view 
rigged  up  a  crude  stump  puller  and  succeed- 
ed In  pulling  out  some  of  the  stumps  along 
in  the  west  side  of  the  arm  or  bay,  over  what 
had  been  laid  out  as  the  bed  of  the  proposed 
canal,  and  at  high  water  succeeded  in  mak- 
ing a  few  trips  with  its  boat  down  to  the 
southerly  end  of  the  bay  or  arm,  at  Landing, 
opposite  Hopatcong  Station  on  the  railroad. 
The  few.  passengers  they  brought  down 
were  taken  across  the  canal  In  a  rowboat  to 
the  station.  As  the  navigation  of  the  bay  be- 
came Impossible,  as  it  did  by  the  draft  of 
the  water  for  canal  purposes,  the  navigation 
company's  boats  stopped  at  a  point  on  the 
lake  just  north  of  the  causeway,  at  the  mouth 
of  the  arm  of  the  lake,  and  the  passengers 
were  carried  in  wagons  around  the  east  side 
of  the  bay  to  the  railroad  station.  The  land 
in  the  greater  part  of  the  bay,  and  far  to  the 
east  of  It  is  owned  and  in  the  possession  of 
the  American  Forcite  Powder  Manufacturing 
Company,  a  manufacturer  of  high  explosives. 
Its  land  did  not  however,  extend  so  far  as 
to  reach  the  site  of  the  old  proposed  canal. 
In  the  meantime,  In  the  year  1891,  the  com- 
plainants King,  or  the  Hopatcong  Steamboat 
Company,  procured  to  be  brought  onto  the 
lake  a  heavy,  expensive,  and  efficient  dredg- 
ing machine,  and  proceeded,  with  the  consent 
and  later  on  under  a  written  contract  with 
the  powder  company,  to  excavate  at  great 
expense  a  channel  from  the  deep  waters  of 
the  lake,  across  the  old  causeway,  near  the 
easterly  end  thereof,  and  quite  to  the  east 
of  the  route  and  site  of  the  old  proposed, 
but  abandoned,  canal,  In  a  southerly  direc- 
tion, towards  their  property  at  Landing,  ex- 
tending it  quite  to  Landing,  and  there  ex- 
cavated a  sort  of  basin,  making  room  to 
turn  boats.  They  then  made  an  arrangement 
with  the  navigation  company  for  the  use  of 
this  channel  by  that  company,  which,  as 
demand  warranted,  increased  their  fleet  of 
boats  and  enlarged  their  size.  The  fleet  so 
created  was  called  the  "White  Line,"  and 
those  boats  which  still  used  the  canal,  other 
than  the  private  boats,  were  called  the 
"Black  Line."  In  the  meantime  the  number 
of  private  power  boats  on  the  lake  Increased. 

Almost  from  the  start  the  complainants 
demanded  and  received  tolls  for  boats  desir- 
ing to  use  their  channel,  and,  among  others, 
from  the  boats  owned  by  the  defendant 
The  complainants  retained  the  dredge  which 
they  had  used  in  making  the  original  excava- 
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tion,  and  found  themselves  obliged,  from 
year  to  year,  to  clean  out  the  channel  and 
to  deepen  it  to  accommodate  the  increased 
size  and  draft  of  the  boats  which  were  using 
it.  They  also  built  a  substantial  dock  on 
their  own  land  for  the  use  of  boats  in  land- 
ing. A  very  small  and  necessarily  cheap 
dock  had  been  built  at  the  terminus  of  the 
old  proposed  canal,  located  a  few  feet  away 
and  to  the  west  of  the  new  dock  built  by  the 
complainants.  This  old  dock  was  built  by 
the  defunct  canal  company,  and  was  added 
to  and  extended  farther  out  into  the  lake  by 
the  complainants,  upon  whose  land  it  stands. 
A  later  and  apparently  accurate  map  was 
made  from  actual  survey  by  Mr.  Howell,  a 
civil  engineer,  In  March,  1907,  which  was 
used  at  the  hearing,  and  which  shows  the 
whole  state  of  affairs  very  clearly.  It  shows 
both  the  center  line  of  the  canal  proposed 
by  the  old  canal  company  and.  the  channel 
dredged  by  the  complainants,  and  shows  that 
the  channel  dredged  out  by  the  complainants 
does  not  interfere  with  that  proposed  by  the 
old  canal  company,  and  In  no  wise  obstructs 
the  results  In  the  way  of  promoting  naviga- 
bility of  the  work  done  by  the  navigation 
company  in  the  way  of  pulling  stumps  on 
the  west  side  of  the  bay  previously  referred 
to.  The  result  of  this  dredging  was  to  throw 
up  an  embankment  above  the  level  of  the 
water  on  one  side  or  the  other  of  the  chan- 
nel; but  the  map  shows  that  this  embank- 
ment did  not  encroach  upon  that  old  so-call- 
ed channel.  One  other  matter  should  be 
mentioned.  The  grant  or  lease  from  the  pow- 
der company  to  the  complainants  of  the  right 
to  excavate  and  maintain  the  channel  across 
its  lands  grants  to  them  the  exclusive  right 
so  to  do.  Shortly  before  the  bill  was  filed 
the  defendant  insisted  upon  using  the  chan- 
nel and  new  dock  with  his  boats  against 
protest  by  the  complainants  and  without  the 
payment  of  tolls. 

The  question  presented  by  the  pleadings  Is 
whether  the  complainants  have  the  right  to 
exclude  the  defendant  from  the  use  of  this 
channel.  That  the  inland  waters  of  this 
state  are  private  property  is  as  well  settled 
as  anything  can  be.  That  the  ground  on 
which  the  docks  and  turningpolnt  for  the 
steamboats  of  the  complainants  are  on  their 
property,  to  which  they  show  title  from  the 
proprietors,  is  perfectly  clear,  was  shown  by 
a  chain  of  documentary  evidence  at  the  hear- 
ing, and  was,  as  before  remarked,  admitted 
by  counsel  for  the  defendant  in  argument 
That  where  the  channel  was  not  covered  by 
the  title  of  the  complainants  to  the  soil  It 
was  made  by  the  express  and  exclusive  grant 
of  the  powder  company,  who  were  the  actual 
owners  of  the  soil,  was  clearly  shown  and 
admitted  by  counsel  for  the  defendant  The 
defendant,  while  in  his  answer  denying  form- 
ally the  title  in  the  complainants,  puts  him- 
self in  argument  on  the  ground  that  all  the 
-waters  of  Lake  Hopatcong  are  public  waters, 


In  the  sense  that  the  public  have  the  right  to 
navigate  them,  and  that  the  ownership  of 
the  soil  is  subject  to  this  right  of  public 
navigation.  His  counsel  contended  that, 
granting  that  this  particular  part  of  the  lake 
was  not  originally  in  its  natural  condition 
covered  with  water,  yet  that  when,  by  the 
increase  in  height  of  the  dam  at  the  foot  of 
the  lake,  the  water  was  flooded  in  high-water 
seasons  over  this  cedar  swamp,  the  admitted 
navigability  of  the  main  part  of  the  lake  was 
extended  to  this  arm  of  the  lake,  although 
the  flooding  of  the  same  was  entirely  unlaw- 
ful and  merely  acquiesced  in  by  the  owners 
of  the  soil,  and  that  the  same  principle  ap- 
plies, although  the  navigation  was  confined 
to  small  rowboats  during  only  a  part  of  the 
year;  and  he  further  contended  that  when 
the  complainants  expended  a  large  sum  of 
money,  nearly  or  quite  $10,000,  in  creating 
this  artificial  channel  or  canal,  3,000  feet 
long  and  extending  from  the  lake  proper  to 
their  own  village  of  Landing,  and  excavated 
it  to  a  depth  sufficient  to  make  It  navigable 
when  the  rest  of  the  bay  was  perfectly  dry, 
they  at  once  dedicated  it  to  the  public,  or 
that  in  some  way  the  right  of  the  public  in 
the  lake  proper  extended  to  this  artificial 
channel. 

This  proposition  is  a  startling  one.  In 
dealing  with  it  I  do  not  feel  called  upon 
to  discuss  or  determine  the  rights  of  the 
public  in  the  lake  proper.  It  may  be  that 
the  fact  that  it  is  In  point  of  fact  navigable 
'for  boats  large  enough  for  commercial  pur- 
poses at  all  stages  of  the  water  for  some 
three  or  four  or  five  miles  measured  length- 
wise on  Its  surface,  and  that  It  has  for  50 
years  or  more  been  used  as  a  navigable  body 
of  water  In  connection  with  the  Morris  Canal 
for  purposes  of  commercial  nevlgation,  has 
given  the  public  some  rights  to  use  it  as  a 
public  highway.  But  granting  all  that  I  am 
unable  to  perceive  how  it  affects  the  question 
here  Involved,  or.  helps  the  defendant  In  the 
least  In  order  to  sustain  his  position  the 
defendant  mnst  establish  an  easement  on  the 
part  of  the  public  in  the  lands  of  the  com- 
plainants. He  must  show  an  absolute  right 
on  the  part  of  the  public  to  navigate  the 
particular  canal  which  the  complainants  have 
created,  and  which  Is  confessedly  in  Its 
nature,  so  to  speak,  private  property.  The 
case  is  entirely  distinguishable  from  that  of 
The  Montello,  20  Wall.  (D.  8.)  430,  22  L.  Ed. 
391,  relied  upon  by  the  defendant.  That 
Involved  only  the  right  of  the  United  States 
to  Impose  upon  the  owner  of  a  vessel  a  li- 
cense under  an  act  of  Congress,  and  did  not 
Involve  private  rights.  The  discussion  cov- 
ered the  history  of  the  navigation,  partly 
natural  and  partly  purely  artificial,  created 
between  the  Mississippi  river  and  Lake  Mich- 
igan. 

We  start  here  with,  for  all  practical  pur- 
poses, a  perfectly  dry  piece  of  land,three-quar- 
ters  of  a  mile  long  and  less  than  a  quarter  of 
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a  mile  wide.  One  end  of  it  touched  an  artifi- 
cial lake.  The  other  end  stopped  in  a  forest 
It  was  not  In  the  line  of  any  commercial 
route.  It  was  not  even  a  portage  made  use  of 
by  traders,  like  that  In  the  Montello  Case.  It 
was  simply  an  impenetrable  forest;  and  af- 
ter the  second  raising  of  the  canal,  when 
It  was  flooded  In  high  water,  it  was  decidedly 
not  navigable  in  the  sense  in  which  that  word 
is  used  in  the  books.  The  fact  that  after  the 
trees  had  been  cut  down,  and  after  the  small- 
er trunks  had  rotted  away,  fishing  boats 
could  work  their  way  through  between  the 
stumps,  did  not  make  it  navigable  in  the 
sense  Just  referred  to.  Chief  Justice  Shaw 
in  Rowe  v.  Granite  Bridge  Corporation,  21 
Pick.  (Mass.)  844,  at  page  347,  expressed  him- 
self on  this  subject  He  was  there  dealing 
with  a  small  tide-water  creek,  and  used 
this  language:  "It  is  not  every  ditch  in 
which  the  salt  water  ebbs  and  flows,  through 
the  extensive  salt  marshes  along  the  coast, 
and  which  serve  to  admit  and  drain  off  the 
salt  water  from  the  marches,  which  can  be 
considered  a  navigable  stream.  Nor  Is  it 
every  small  creek,  in  which  a  fishing  skiff 
or  gunning*  canoe  can  be  made  to  float  at 
high  water,  which  is  deemed  navigable.  But 
In  order  to  have  this  character,  it  must  be 
navigable  to  some  purpose,  useful  to  trade  or 
agriculture.  It  is  not  a  mere  possibility  of 
being  used  under  some  circumstances,  as  at 
extraordinary  high  tides,  which  will  give 
It  the  character  of  a  navigable  stream,  but 
It  must  be  generally  and  commonly  useful  to 
some  purpose  of  trade  or  agriculture."  That 
language  Is  quoted  with  approval  by  Mr.  Jus- 
tice Davis,  speaking  for  the  Supreme  Court 
of  the  United  States,  In  the  Montello  Case, 
supra. 

The  present  case  is  in  marked  contrast  with 
those  of  large  streams  which  are  navigable 
for  floating  logs,  though  obstructed  by  rifts 
and  rapids,  like  our  own  Delaware  river,  and 
like  the  Connecticut  river,  which  latter  was 
dealt  with  In  an  elaborate  opinion,  with  a 
copious  citation  of  authority,  in  Connecticut 
River  Lumber  Company  v.  Olcott  Falls  Com- 
pany, 21  Atl.  1090,  65  N.  H.  290,  13  L.  R.  A 
826.  I  am  unable  to  find  any  authority  which 
holds  that  a  piece  of  land  like  this,  not  in  the 
line  of  any  general  commercial  travel  and 
never  used  as  a  portage,  can  ever  become 
the  subject  of  a  public  easement  of  this 
character.  Justice  Davis,  in  the  Montello 
Case,  supra,  states  the  criterion  to  be  wheth- 
er the  river  In  Its  natural  state  Is  such  that 
It  affords  a  channel  for  useful  commerce. 
And  Mr.  Farnham  (volume  1,  p.  100),  cited  by 
the  defendant  says:  "A  navigable  body  of 
water  is  one  which  the  public  has  a  right 
to  use  for  the  purposes  of  navigation.  The 
term  includes  all  waters  which,  for  a  period 
long  enough  to  be  of  commercial  value,  are 
of  sufficient  capacity  to  float  water  craft  for 
the  purposes  of  commerce,  or  to  float  to 
market  the  products  of  the  country  through 
which  the  water  extends,  so  as  to  be  useful  to 


the  population  along  Its  banks.  *  *  •  The 
stream  must  be  of  some  value  to  trade,  com- 
merce, or  agriculture,  and  this  excludes  wa- 
ters which  are  merely  capable  of  floating  a 
skiff  for  pleasure ;  and  to  be  useful  for  these 
purposes  the  water  must  connect  with  other 
waters,  or  lead  from  one  public  place  to  an- 
other, so  as  to  be  In  the  path  of  commerce. 
So,  a  stream  is  not  navigable,  so  as  to  be  a 
public  highway,  which  leads  from  a  public 
river  to  a  private  house,  or  to  which  the 
public  have  no  access  except  at  one  point 
where  a  highway  approaches  it  In  order 
to  be  public  it  must  have  a  terminus  by  which 
the  public  can  enter  It  and  another  from 
which  it  can  leave  it  But  a  stream,  to  be 
public,  need  not  lead  from  one  county  to 
another.  The  rights  of  the  public  are  en- 
tirely dependent  on  the  capacity  of  the 
stream  for  navigation."  And  Mr.  Farnham 
again  (volume  3,  p.  2407)  says:  "If  a  new 
channel  created  by  the  riparian  owner  be- 
comes obstructed,  the  public  has  a  right  to 
force  a  way  along  the  old  one,  causing  no 
unnecessary  injury.  The  same  rule  does  not 
apply  in  case  of  a  mere  Improvement  of  the 
natural  channel,  so  as  to  render  it  navigable 
when  It  was  not  so  before.  The  public  baa 
no  right  to  use  a  stream  which  is  not  navi- 
gable in  its  natural  condition;  and,  In  case 
the  riparian  owner  makes  it  navigable  for 
his  own  purpose,  he  may  exclude  the  public 
from  the  use  of  It  in  Its  improved  condi- 
tion." 

A  case  relied  on  by  both  parties  is  Holden 
v.  Robinson  Company,  65  Me.  215.  There  a 
stream  was  made  floatable  for  logs  by  put- 
ting a  dam  across  it  The  court  said :  "The 
first  Question  Is  whether  the  stream  is  float- 
able without  the  dam.  If  It  Is  not.  the  plain- 
tiff could  not  avail  himself  of  the  fact  that 
it  is  made  so  by  defendant's  dam.  If  the 
stream  was  originally  private  property,  ex- 
clusively so,  any  Improvements  made  upon  it 
by  the  owner  would  give  the  public  no  rights 
in  it;  but  if,  on  the  other  hand,  the  stream 
is  by  nature  floatable,  those  who  have  occa- 
sion to  use  it  as  such  may  do  ao,  and  may  al- 
so have  the  benefit  of  such  Improvements  as 
may  be  put  upon  it  having  reasonable  regard 
to  the  rights  of  the  owner.  The  character  of 
the  stream  cannot  be  changed  by  the  im- 
provements put  upon  it  A  floatable  stream 
may  be  private  property,  but  Its  use  as  such 
must  be  subject  to  the  easement  of  the  pub- 
lic." Defendant  relies  upon  a  class  of  cases 
where  a  stream  or  river  of  considerable  length 
at  the  very  point  and  place  where  It  was  pre- 
viously navigable  Is  rendered  more  easily 
navigable  by  a  riparian  owner  by  blasting 
out  rocks  or  straightening  a  difficult  channel, 
and  where  the  Identity  of  the  channel  Is  not 
changed.  Those  cases  have  no  application  to 
the  present  case,  which  in  its  nature  is  en- 
tirely distinct  from  that  class  of  cases.  In. 
those  cases  the  party  spending  his  money  in 
Improving  the  channel  could  not  have  the  ex- 
clusive benefit  of  the  money  he  had  spent 
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without  excluding  the  general  public  from 
their  admitted  right  to  pass  and  repass  over 
the  difficult  water  way. 

The  defendant  relies  upon  the  fact  that  a 
canal  was  projected  from  the  lake  along  the 
western  side  of  the  bay  here  in  question  to 
the  highway  at  Landing,  as  we  hare  before 
mentioned.  But  I  am  unable  to  draw  any 
Inference  from  that  circumstance  favorable 
to  the  defendant's  claim.  In  the  first  place 
the  proposed  canal,  If  it  had  been  construct- 
ed, would  have  been  the  property  of  the  cor- 
poration, and  that  corporation  would  have 
been  entitled  to  charge  tolls  upon  It.  The 
act  makes  no  provision  for  the  amount  of 
tolls;  b°t  on  familiar  principles  they  must 
have  been  reasonable.  The  language  is  "to 
use  and  let  to  others  to  use  said  canal  and  to 
charge  tolls,"  and,  further,  "to  do  any  other 
act  necessary  for  the  full  and  free  use  and 
enjoyment  by  any  such  canal  company  of  the 
franchises  hereby  granted."  Revision  1877, 
p.  836,  S  1.  The  grant  to  them  of  the  right 
to  condemn,  of  course,  subjected  them  to  the 
duty  of  accommodating  the  public  on  reason- 
able compensation.  But  It  must  be  remem- 
bered that  that  company  never  did  anything 
to  Improve  the  navigation  In  the  bay  here  In 
question.  It  cut  across  a  piece  of  land  form- 
ing a  cape  between  the  main  body  of  the  lake 
and  the  bay  in  question,  and  it  spent  a  little 
money  in  building  a  small  piece  of  wharf  on 
the  land  of  the  complainants.  On  the  de- 
mise of  the  Infant  canal  company,  If  not  be- 
fore, that  wharf  became  the  property  of  the 
complainants ;  but  neither  the  wharf  nor  the 
little  cut  across  the  cape  is  necessary  for  the 
use  of  the  canal  here  in  question,  nor  is  it.  In 
point  of  fact,  used  in  connection  therewith. 
The  complainants  have  built  an  entirely  in- 
dependent and  additional  wharf  for  use  In 
connection  with  their  canal,  and,  as  before 
remarked,  Mr.  Howell's  survey  shows  very 
clearly  that  the  work  they  have  done  has  not 
Infringed  upon  either  the  territory  included 
within  the  lines  of  the  proposed  canal  of 
1885,  nor  has  it  occupied  or  obstructed  what- 
ever  was  done  In  the  way  of  improving  the 
navigation  of  the  westerly  side  of  the  bay  by 
the  old  steamboat  company  of  1890  or  1891. 
In  short,  the  complainants'  work  is  a  crea- 
tion making  at  great  expense  a  canal  naviga- 
ble at  all  stages  of  the  water  and  not  Inter- 
fering with  such  Improvements  In  navigation, 
by  whomever  made,  as  had  In  fact  been  pre- 
viously made  in  the  bay  In  question.  The  de- 
fendant's counsel  In  his  brief  has  cited  nu- 
merous authorities  in  some  of  the  Western 
and  Southwestern  states,  of  which  I  can  find 
none  which  reach  the  present  case,  and  there- 
fore It  Is  not  necessary  for  me  to  criticise 
any  of  them  further  than  to  say  that,  so  far 
a*  some  of  them  may  appear  to  favor  hit 
very  ingenious  line  of  argument,  I  find  my- 
self doubting  If  their  reasoning  is  sound. 

One  other  observation  on  the  law.  The 
state  and  the  king  hold  all  rights  in  naviga- 
ble waters  In  trust  for  the  people.  Hence 
67A.-25 


the  king  could  not  extinguish  those  rights  In 
favor  of  an  Individual.  Bearing  that  In 
mind,  I  call  attention  to  the  case  of  Juxon  v. 
Thornhlll,  3  Cro.  Car.  132.  That  was  a  suit 
for  tolls  brought  for  the  navigation  of  the 
river  Ouse.  It  appeared  that  the  plaintiff 
had  made  the  river  navigable  by  the  use  of 
locks,  and  the  king  had  granted  him  the 
right  to  take  certain  tolls,  and  suit  was 
brought  therefor.  Verdict  went  against  the 
defendant,  and  then  a  motion  was  made  in 
arrest  of  judgment,  "because  the  river  Ouse 
is  a  common  river,  and  it  Is  not  lawful  for 
any  to  make  stop  upon  the  river  or  to  take 
money  for  the  passage  through  the  locks. 
Sed  non  allocatur  for  the  locks  are  upon  the 
plaintiffs  land,  and  at  his  cost,  for  the  ex- 
altation of  the  water  and  making  the  river 
navigable  for  vessels  of  burthen."  And  in 
Oolton  v.  Smith,  Cowp.  47  (1774),  before 
Lord  Mansfield  there  was  an  action  for  tolls 
for  goods  landed  on  plaintiffs  manor,  not 
at  a  wharf,  and  he  was  held  entitled  to  re- 
cover. Mr.  Gould,  In  his  book  on  Waters, 
cites  these  two  cases  and  Lord  Hale,  Wads- 
worth  v.  Smith,  11  Me.  278,  26  Am.  Dec.  625, 
and  Holden  v.  Robinson,  supra,  In  favdr  of 
the  proposition:  "If  the  navigation  of  the 
river,  which  was  originally  navigable  in  fact 
to  a  greater  or  less  extent,  be  improved  by 
the  act  of  riparian  owners  In  deepening  the 
channel,  the  public  have  the  right  to  use  It 
for  all  purposes  to  which  it  is  suited  In  Its 
Improved  condition;  but  if,  being  originally 
unnavlgable.  It  la  made  navigable  by  the  ri- 
parian proprietor,  the  public  right  does  not 
attach."  In  the  present  case  whatever  of 
navigability  had  been  given  to  this  part  of 
this  bay  has  been  given  to  it  by  the  riparian 
owners,  the  complainants.  I  find  it  impossi- 
ble to  adopt  for  a  moment  the  notion  of  the 
learned  counsel  that  the  navigability  of  the 
main  lake,  which  arose  from  the  Morris  Ca- 
nal Company's  first  dam  and  Its  connection 
with  the  lake  by  means  of  its  feeder,  extend- 
ed to  this  little  wooded  bay,  when  by  the  sec- 
ond raising  of  the  canal  dam  the  water  was 
flooded  to  and  among  its  trees. 

But  the  defendant  asserts  that  In  this  case 
the  complainants'  right  Is  so  doubtful  that  It 
ought  not  to  be  sustained  on  this  motion,  and 
the  injunction  should  not  be  continued  either 
pendente  lite  or  until  final  hearing,  but  the 
complainants  should  be  put  to  their  suit  at 
law.  As  to  all  this  I  have  to  remark :  First, 
the  original  order  was  granted  In  September 
last,  with  Immediate  restraint.  The  defend- 
ant came  In  with  his  defense,  and,  as  I  un- 
derstood at  the  hearing  and  as  the  history  of 
the  case  indicates,  set  himself  about  obtain- 
ing ex  parte  affidavits,  and  the  complainants 
did  the  same.  There  never  was  any  default 
in  the  complainants  bringing  the  order  to 
show  cause  on  for  bearing.  The  delays  In 
that  respect  were  due  to  the  conduct  of  the 
defendant,  and  when  the  hearing  was  brought 
on  I  understood  that  both  parties  were  con- 
tent to  submit  the  matter  on  the  affidavits  as 
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presented.  There  appears  to  have  been  no 
effort  on  the  part  of  the  defendant  to  bring 
the  cause  to  hearing  on  a  reference  and  an  ex- 
amination of  -witnesses  in  open  court  In 
the  second  place,  there  are  no  serious  con- 
tradictions In  the  evidence.  The  most  im- 
portant evidence  consists  in  documents  and 
surveys  and  records.  But,  In  the  third  place, 
the  defendant,  In  my  judgment,  misconceives 
the  true  attitude  of  the  parties.  The  com- 
plainants' right  by  the  law  of  the  land  Is  per- 
fectly clear  prima  facie.  The  defendant  Is 
seeking  to  justify  himself  by  setting  up  a 
public  easement  over  the  land  of  the  com- 
plainants. Here  he  assumes  the  burden  of 
proving  that  easement  which  he  attempts  to 
exercise  manu  fortl.  If  the  defendant  had 
filed  a  bill  to  enjoin  the  complainants  from 
interfering  with  his  navigation  of  the  canal 
In  question  and  from  landing  at  complain- 
ants' dock,  then  the  familiar  rule  of  equity 
would  have  applied,  and  he  would  not  have 
been  entitled  to  an  Injunction  unless  he  bad 
shown  that  his  right  to  the  exercise  of  the  ease- 
ment was  clear  at  law.  But  that  is  not  the 
present  attitude  of  the  parties;  and  In  at- 
tempting to  assert  and  maintain  his  right  to 
the  Injury  of  the  complainants  the  defendant 
Is  at  the  same  disadvantage  that  he  would  be 
if  he  were  a  complainant,  and  the  complain- 
ants are  entitled  to  the  same  advantage  of 
having  a  perfectly  clear  prima  facie  right. 
That  this  Is  a  proper  case  In  its  circumstan- 
ces for  the  interference  by  this  court,  In  or- 
der to  give  the  complainants  adequate  relief 
and  save  a  multiplicity  of  actions,  Is  too 
clear  for  argument. 

I  am  clearly  of  the  opinion  that  the  com- 
plainants are  entitled  to  a  continuance  of  the 
injunction,  and  will  so  advise. 


(75  N.  J.  L.  483) 

STATE  v.  LABRIOLA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  15,  1907.) 

1.  Criminal  Law— Writ  of  Error— Review 

ft  CO  PC 

Cr.  Proc.  Act  1898,  f  136  (P.  L  p.  915), 
provides  that  the  entire  record  of  the  proceed- 
ings had  on  the  trial  of  any  criminal  cause  may 
be  returned  by  the  plaintiff  in  error,  and  that 
if  it  shall  appear  from  such  record  that  he  has 
suffered  manifest  injury,  whether  objection  was 
made  thereto  or  not,  the  appellate  court  shall 
remedy  such  injury  and  give  judgment  accord- 
ingly. Section  137  provides  that  in  all  cases 
where  plaintiff  in  error  shall  take  up  the  entire 
record  he  shall  specify  the  causes  in  the  record 
relied  on  for  reversal,  and  shall  not  be  required 
to  assign  error  thereon,  and  shall  serve  a  copy 
of  the  causes  so  relied  on  for  reversal  on  the 
Attorney  General.  Held,  that  where  the  entire 
record  of  the  proceedings  on  a  criminal  trial 
was  not  returned  with  the  writ,  and  the  causes 
relied  on  for  reversal  were  not  filed  or  served, 
plaintiff  in  error  would  be  confined  to  the  er- 
rors assigned. 

2.  Witnesses— Competency— Infants. 

There  is  no  presumption  that  a  child  un- 
der 14  years  of  age  is  competent  to  testify ;  but 
such  competency  may  be  shown,  if  the  child 
is  competent,  on  a  preliminary  examination  by 
the  trial  court. 


3.  Criminal  Law— Writ  o*  Ebbob—  Review 
— Discretion  of  Court. 

The  determination  of  the  trial  court  that 
a  child  under  14  years  of  age  is  a  competent 
witness  will  not  be.  reviewed,  unless  plainly 
shown  to  have  been  made  without  any  evidence 
to  support  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Vol.  15,  Criminal  Law,  fg  3062,  3074.] 

4.  Same— Trial— Instructions  —  Competen- 
cy; of  Witness. 

It  was  not  error,  on  a  criminal  trial  where- 
in two  children,  one  9  years  of  age  and  the 
other  11,  had  testified,  for  the  court  to  refuse 
to  "caution  the  jury  as  to  the  character  and 
nature  of  the  testimony  of  children  of  tender 
years,  such  as  the  witnesses  admitted." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1889-1894.] 

5.  Same— Prominence  of  Particular  Mat- 
ters. 

Requested  instructions  on  a  criminal  trial, 
which  pick  out  and  seek  to  have  the  question  of - 
the  guilt  or  innocence  of  defendant  turn  on 
some  single  point  in  the  evidence  or  on  the 
credit  to  be  given  to  certain  witnesses,  are  prop- 
erly refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ft  1969-1973.] 

Error  to  Court  of  Oyer  and  Terminer,  At- 
lantic County. 

Joseph  Labriola  was  convicted  of  murder 
In  the  first  degree,  and  brings  error.  Af- 
firmed. 

Clarence  L.  Cole,  for  plaintiff  in  error. 
J.  E.  P.  Abbot  and  J.  Hampton  Fithlan,  for 
the  State. 

MAGIB,  Ch.  Labriola,  the  plaintiff  In  er- 
ror, was  convicted  of  the  crime  of  murder 
in  the  first  degree  in  a  trial  before  the  At- 
lantic county  oyer  and  terminer.  He  sued 
out  an  ordinary  writ  of  error,  which  has 
brought  to  this  court  for  review  the  Judg- 
ment of  conviction.  The  writ  has  brought 
up  the  record  with  a  bill  of  exceptions.  The 
entire  record  of  the  proceedings  has  not 
been  returned  with  the  writ,  nor  have  the 
causes  relied  upon  for  relief  or  reversal  been 
filed  or  served  upon  the  Attorney  General  or 
prosecutor,  as  required  by  sections  136  and 
137  of  the  criminal  procedure  act  of  1898 
(P.  L.  p.  915).  The  plaintiff  in  error  must 
therefore  be  confined  to  the  errors  assigned. 
State  v.  Young,  67  N.  J.  Law,  223,  51  Atl. 
939;  State  v.  Lyons,  70  N.  J.  Law,  635,  58 
Atl.  398.  Those  assignments  which  have 
been  argued  will  be  considered. 

The  bills  of  exception  show  that  two  in- 
fants, one  of  the  age  of  9  years  and  the  other 
of  the  age  of  11  years,  were  admitted  to  be 
sworn  and  testified  In  the  cause.  An  excep- 
tion was  sealed  to  the  ruling  admitting  them. 
Every  person  over  the  age  of  14  years  is 
presumed  to  be  competent  to  be  sworn  and 
to  testify  In  any  cause  civil  or  criminal. 
Such  presumption  will  justify  his  admission 
as  a  witness,  unless  it  is  overcome  by  proof. 
Children  under  the  age  of  14  years  are  not 
thus  admissible  as  witnesses.  There  is  no 
presumption  of  admissibility  in  their  case; 
but  they  are  to  be  admitted,  If  they  are  «d* 
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judged  to  possess  mental  capacity  and  moral 
responsibility.  This  adjudication  is  to  be 
made  upon  a  preliminary  examination  by  the 
trial  court  to  which  they  are  offered  as 
competent  witnesses.  1  Greenieafs  Evi- 
dence, i  367.  With  respect  to  their  capacity, 
the  trial  court  1b  able  to  discover  its  suffi- 
ciency In  their  examination.  With  respect 
to  their  moral  responsibility,  It  has  been  fre- 
quently said  that  It  depends  upon  their  un- 
derstanding "the  nature  of  the  oath."  It 
might  puzzle  many  adult  witnesses  to  ex- 
plain the  nature  of  an  oath.  But  It  is  well 
settled  that  if  Infants  under  the  age  of  14 
years  have  a  clear  apprehension  of  the  penal- 
ties which  may  fall  upon  them  in  this  life, 
and  the  punishment  which  will  await  them 
after  death  if,  upon  being  sworn  as  wit- 
nesses, they  fall  to  testify  truthfully,  they 
are  admissible,  if  mentally  competent  The 
"adjudication  as  to  capacity  and  responsibili- 
ty is  to  be  made  by  the  trial  court  Its  Judg- 
ment is  often  said  to  be  an  exercise  of  Ju- 
dicial discretion.  Whether  that  phrase  prop- 
erly describes  the  nature  of  the  Judicial 
net  in  admitting  infant  children  as  witnesses 
need  not  be  determined.  Whatever  its  nature 
may  be,  it  is  well  settled  that  the  Judgment 
will  not  be  reviewed  on  error,  unless  it  is 
plainly  shown  to  have  been  made  without 
any  evidence  to  support  it  State  v.  Cracker, 
06  N.  J.  Law,  410,  47  Atl.  643;  State  v.  Tolla, 
72  N.  J.  Law,  515,  62  Atl.  675,  3  L.  R  A. 
(N.  S.)  523.  There  Is  no  error  disclosed  upon 
this  assignment 

It  is  next  contended  that  the  trial  court 
having  refused  a  request  to  make  known  to 
the  Jury  that  the  testimony  of  infants  was 
of  an  unsatisfactory  nature,  Labrlola's  coun- 
sel proceeded,  after  the  Jury  had  retired,  to 
request  the  court  to  "caution  the  Jury  as  to 
the  character  and  nature  of  the  testimony  of 
children  of  tender  years,  such  as  the  wit- 
nesses admitted."  This  request  was  refused, 
and  an  exception  to  the  refusal  was  sealed. 
As  the  Infants  had  been  legally  admitted  to 
testify,  the  question  of  the  credit  to  be  given 
to  their  testimony  was  wholly  for  the  Jury. 
The  trial  court  could  not  be  required  to  ex- 
press an  opinion  upon  the  credibility  of  the 
witnesses,  nor  on  the  reliability  of  their  tes- 
timony. If  the  court  might  have  done  so 
without  error,  it  was  not  erroneous  to  de- 
cline to  do  It  and  to  leave  the  case  to  the 
jury  upon  the  general  statements  which  were 
contained  in  the  careful  and  Judicious  charge 
of  the  trial  judge  respecting  the  amount  of 
evidence  required  to  convict  of  the  grave 
crime  of  which  Labrlola  was  accused.  We 
perceive  no  error  In  the  refusal  complained  of. 

It  Is  lastly  contended  that  there  was  error 
in  the  refusal  of  the  trial  court  to  charge 
two  of  the  requests  of  Labrlola,  viz.:  (a)  "If 
the  jury  should  believe  that  Raymond  was 
not  present  as  related  by  the  children,  Labrl- 
ola must  be  acquitted."  (b)  "If  the  jury 
have  a  reasonable  doubt  of  the  truthfulness 
OX  the  stery  .of  the  children  touching  the  al- 


leged assault  made  by  Labrlola,  there  must 
be  an  acquittal."  The  questions  raised  by 
the  assignments  may  be  considered  together, 
for  they  disclose  a  misunderstanding  fre- 
quently shown  by  counsel  in  trials  of  this 
serious  character.  Such  requests  pick  out, 
and  seek  to  have  the  question  of  the  guilt 
or  Innocence  of  the  accused  turn  upon,  some 
separate  Incident  of  the  trial.  This  is  a 
totally  Incorrect  notion.  A  jury  may  not  be 
required  by  the  court  to  restrict  its  con- 
sideration to  a  single  point  In  the  evidence, 
nor  to  acquit  upon  a  reasonable  doubt  as  to 
the  credit  to  be  given  to  certain  witnesses. 
The  jury  are  to  judge  upon  the  whole  case, 
and  If  they  find,  In  taking  It  Into  consider- 
ation as  a  whole,  evidence  convincing  their 
judgment  beyond  a  reasonable  doubt  they 
may  convict.  It  was  not  erroneous  to  refuse 
to  charge  either  of  the  requests. 

Upon  the  whole  case,  the  conviction  of 
Labrlola  must  be  affirmed. 


(7*  N.  J.  s.  m 
LAIRD  et  al.  v.  ATLANTIC  COAST  SANI- 
TARY CO. 

(Court  of  Chancery  of  New  Jersey.     July  17, 
1907.) 

1.  Nuisance  —  Private  Nuisance  —  Smoke 
and  Odor. 

The  operation  of  a  crematory  and  fertilizer 
plant,  in  which  ordinary  garbage  and  other 
waste  matter  are  subjected  to  a  burning  pro- 
cess, and  the  residue,  in  the  shape  of  ashes,  used 
in  connection  with  other  elements  to  make  a  fer- 
tilizer, in  such  a  manner  that  under  certain  con- 
ditions of  the  atmosphere  and  direction  of  the 
wind,  the  smoke  arising  from  the  cremation  and 
the  odor  due  to  the  method  of  handling  the  ele- 
ments of  the  fertilizer  compels  those  residing 
within  a  distance  of  from  2,000  to  2,500  feet  to 
keep  their  windows  closed,  and  renders  their 
houses  uncomfortable  for  habitation,  and  pre- 
vents them  from  sitting  out  of  doors,  constitutes 
a  nuisance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Nuisance,  §  24.] 

2.  Same— Authorization  bt  Ordinance. 

That  a  crematory  and  fertilizer  plant  was 
established  and  maintained  with  the  consent  of 
the  municipal  authorities  does  not  warrant  its 
operation  in  such  a  manner  as  to  create  a  nui- 
sance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Nuisance,  i  6.] 

8.  Same  —  Abatement  and  Injunction  — 

Laches. 

Persons  residing  in  the  neighborhood  of  a 
proposed  crematory  and  fertilizer  plant  did  not 
attempt  to  enjoin  the  construction  thereof  on 
the  ground  that  it  would  create  a  nuisance. 
The  amount  of  offensive  matter  dealt  with  at 
first  was  small,  and  the  resultant  nuisance  cor- 
respondingly slight.  Subsequently,  and  after 
carrying  on  his  business  for  six  or  seven  years, 
the  same  was  increased,  by  a  contract  with  the 
municipal  authorities  to  dispose  of  the  entire 
waste  material  of  the  city,  to  such  an  extent  that 
the  smoke  and  odor  coming  therefrom  render- 
ed uncomfortable  for  habitation  nouses  within 
from  2,000  to  2,500  feet  thereof.  Held,  that  per- 
sons affected  by  the  nuisance  were  not  guilty 
of  such  laches  as  to  estop  them  from  maintain- 
ing a  bill  to  abate  or  enjoin  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di*v 
voL  37,  Nuisance,  H  62,  68.] 
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Bill  by  William  H.  Laird  and  others 
against  the  Atlantic  Coast  Sanitary  Com- 
pany.   Decree  for  complainants. 

W.  S.  B.  Parker  and  George  W.  Van  Geld- 
er,  for  complainants.  Thomas  P.  Fay,  for 
defendant 

PITNHY,  Advisory  Master.  The  object  of 
the  bill  is  to  abate  or  enjoin  a  nuisance  In 
the  shape  of  noxious  odors  alleged  to  be  dif- 
fused through  the  air,  partly  by  means  of 
smoke  and  partly  in  the  ordinary  mode.  The 
complainants  are  residents  and  severally 
owners  of  property  In  the  extreme  northerly 
part  of  the  territorial  limits  of  the  borough 
of  Long  Branch.  The  defendant  has  for  the 
last  six  or  seven  years  been  engaged  in  the 
business  of  the  disposal  of  the  ordinary 
house  garbage  and  kitchen  waste,  coal  ashes, 
and  the  contents  of  old-fashioned  dry  privy 
vaults  and  of  cesspools.  For  this  purpose  it 
has  a  plant  occupying  about  one  acre  of  land, 
more  or  less,  situate  in  the  most  norther- 
ly corner  of  the  corporate  limits  of  Long 
Branch.  The  plant  was  established  there  by 
the  consent  of  the  municipal  authorities.  It 
consists  of  what  is  called  a  "crematory,"  In 
which  the  ordinary  garbage,  Including  half- 
decayed  meat,  dead  animals,  and  the  like, 
are  subjected  to  a  burning  process,  and  the 
residue,  In  the  shape  of  ashes,  is  used,  in 
connection  with  the  night-soil  collections  and 
ordinary  stable  waste,  to  make  a  fertilizer. 
It  is  the  smoke  arising  from  this  cremation 
which,  It  is  alleged.  Is  offensive  as  smoke  in 
that  neighborhood.  The  contents  of  the 
privy  vaults  are  collected  principally*  in  the 
winter  time,  but  occasionally  In  the  summer, 
and  deposited  In  a  shallow  earthern  pit, 
and  covered  and  mixed  with  ordinary  stable 
manure  and  straw,  and  allowed  to  ferment 
and  rot,  and,  being  mixed  with  the  ashes 
from  the  crematory,  constitutes  the  fertilizer. 
The  contents  of  the  cesspools  are  brought  to 
the  plant  in  tank  wagons  and  emptied  into 
a  large  cesspool,  from  which  the  liquid  soaks 
away  gradually  Into  the  ground  and  also 
evaporates,  and  what  does  not  soak  away  or 
evaporate  runs  over  into  a  small  tidal  stream, 
which  rises  in  the  immediate  neighborhood. 
The  allegation  of  the  complainants  Is  that 
the  liquid  cesspool  and  the  mode  of  dealing 
with  the  contents  of  privy  vaults  tends  to 
create,  and  does  create  and  give  off,  an  of- 
fensive odor.  Another  ground  of  complaint 
1b  that  in  gathering  up  ashes  from  dwellings 
and  hotels  a  large  amount  of  garbage,  in- 
cluding the  heads  and  entrails  of  chicken 
and  fish  and  other  waste  animal  matter,  Is 
mixed  with  the  coal  ashes.  This  mixture  is 
dumped  on  the  low  ground  forming  a  part 
of  the  defendant's  plant,  and,  being  there 
exposed  to  the  sun,  gives  off  a  strong  odor 
of  carrion  flesh. 

An  immense  amount  of  evidence  was  given 
on  both  sides  upon  the  effect  of  the  operation 
•f  the  defendant's  plant  in  the  matters  Just 


stated,  covering,  first,  the  actual  production 
of  the  noxious  odors,  vapors,  and  smoke; 
and,  second,  the  distance  In  which  it  was 
felt  to  an  appreciable  and  offensive  degree. 
I  shall  not  here  go  into  a  discussion  In  de- 
tail of  this  evidence.  While  it  was  being 
given  I  had  before  me  a  map  of  the  neighbor- 
hood, with  the  residences  of  the  different 
complainants  accurately  marked  thereon, 
and  with  a  scaled  ruler  in  my  hand  I  fixed 
in  my  mind  approximately  the  distance  from 
the  crematory  in  each  case  and  bad  it  en- 
tered on  the  stenographer's  notes.  Of  course, 
that  distance  to  which  the  odor  reached  vari- 
ed with  the  strength  and  direction  of  the 
wind.  When  the  air  was  rare,  or  in  common 
language  "heavy,"  the  smoke  from  the  cre- 
matory tended  to  quickly  subside,  and  its 
presence  was  at  once  made  known  by  Its 
smell.  And  so  with  the  smells  from  th« 
handling  of  the  elements  of  the  fertilizer  on 
the  surface  of  the  earth.  With  the  same  rare 
condition  of  the  atmosphere  and  the  wind 
blowing  in  the  direction  of  these  dwellings, 
both  these  sources  of  offensive  odors  were 
clearly  distinguishable  a  distance  of  from 
2,000  to  2,500  feet  In  an  air  line.  Naturally 
the  odor  from  the  fertilizing  plant  proper 
was  more  pungent  immediately  on  the  plant 
than  at  a  distance;  while,  on  the  contrary, 
there  was  very  little  smell  from  the  crema- 
tory smoke  at  and  near  the  plant,  it  being 
carried  to  a  considerable  height  by  a  smoke- 
stack and  naturally  would  not  be  observed 
until  It  became  cool  and  began  to  descend. 
Previous  and  up  to  the  spring  of  1906  the 
plant  was  maintained  by  the  patronage  of 
such  residents  as  chose  to  employ  It;  but  in 
the  spring  of  1906  the  defendant  made  a  con- 
tract with  the  municipal  authorities  of  Long 
Branch  to  gather  In,  remove,  and  dispose  of 
the  waste  material  from  the  whole  town,  in- 
cluding the  contents  of  dry  privy  vaults,  cess- 
pools, kitchen  garbage,  and  house  waste,  in- 
cluding small  paper  and  packing  boxes  and 
other  inflammable  material, .  and  coal  ashes 
and  dead  animals  wherever  found.  This 
undertaking  cast  a  large  burden  on  the  de- 
fendant and  taxed  the  capacity  of  Its  works 
by  a  sudden  increase  of  work.  The  popula- 
tion had  been  in  the  habit  of  casting  into 
their  back  yards  their  coal  ashes  and  kitchen 
waste  and  garbage  in  one  pile,  and  when  this 
was  drawn  out  and  spread  on  the  ground  in 
the  son  it  became  decidedly  offensive.  The 
municipality  passed  an  ordinance  requiring 
the  Inhabitants  to  keep  the  garbage  separate 
from  the  coal  ashes.  This  was  naturally 
difficult  to  enforce,  and  was,  in  fact,  only 
partially  enforced.  Then  there  was  proof 
tending  to  show  that  there  was  carelessness 
on  the  part  of  the  employes  of  the  defendant 
In  maintaining  the  separation  of  these  mat- 
ters in  their  transport  from  the  dwellings  to 
the  disposal  plant,  so  that  the  nuisance  aris- 
ing from  the  putrid  odors  arising  out  of  the 
ash  bank  continued  to  a  greater  or  less  ex- 
tent throughout  the  whole  summer  season  ot 
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1906.  Then  witb  regard  to  the  privy  vaults 
and  cesspools.  Naturally  enough,  so  long  as 
the  Inhabitants  were  obliged  to  pay  for  the 
cleansing  and  removal  of  the  contents  of 
those  receptacles,  they  were  liable  to  allow 
them  to  be  Improperly  clogged;  but  when 
and  as  soon  as  they  could  be  relieved  of  the 
putrid  contents  at  the  expense  of  the  city 
through  the  agency  of  the  defendant,  It  be- 
came the  duty  of  the  defendant  as  well  as 
the  pleasure  of  the  Inhabitants  to  have  them 
thoroughly  cleansed  as  soon  as  practicable. 
The  result  was,  as  before  remarked,  that  a 
great  Increase  of  work  was  put  upon  the 
defendant  by  Its  contract  with  the  city  made 
In  the  spring  of  1906. 

With  regard  to  the  character  for  offenslve- 
ness  and  the  intensity  of  the  odor.  The  com- 
plainants and  their  families  are  not  oversen- 
sitive people,  but  plain,  everyday  folk,  and 
their  evidence  must  be  considered  according* 
ly.  Their  evidence  was  that  In  the  condi- 
tions of  the  atmosphere  and  the  direction 
of  the  wind  which  I  have  mentioned,  and  es- 
pecially and  mainly  In  warm  weather,  the 
odor  was  very  unpleasant,  so  much  so  that 
they  felt  constrained  to  close  their  windows 
and  keep  them  closed.  They  were  rendered 
uncomfortable,  both  at  their  meals  and  when 
sitting  in  their  houses  and  on  their  piazzas 
In  the  summer  time.  This  situation  of  things 
is  serious.  They  have  the  right  to  have  the 
air  come  to  them  in  a  state  of  ordinary 
purity,  so  that  they  can  comfortably  enjoy, 
during  the  hot  months,  the  ordinary  currents 
of  air.  In  all  these  cases  it  Js  a  question  of 
degree.  In  this  case  the  evidence  satisfies  me 
that  the  degree  of  Intensity  was  such  that  or- 
dinary, plain  people  would  be  rendered  un- 
comfortable by  It 

The  conclusion  at  which  I  have  arrived  is 
that  the  defendant's  works,  as  they  were 
conducted  In  the  summer  of  1906,  both 
before  and  Immediately  after  the  filing  of  the 
bill,  created  a  nuisance  of  which  each  one 
of  the  complainants  has  a  right  to  complain, 
and  from  which  they  have  a  right  to  be 
relieved  and  protected  by  this  court  Of 
course,  the  fact  that  the  defendant  had  the 
permission  of  the  municipal  authorities  to  es- 
tablish and  maintain  its  plant  cannot  sancti- 
fy or  justify  the  defendant  In  creating  a 
nuisance.  It  is  not  within  the  power  of  the 
municipality  to  authorize  any  conduct  which 
would  produce  that  result  Simmons  v.  Pat- 
erson,  68  N.  J.  Eq,  1,  42  Atl.  749,  on  appeal 
60  N.  J.  Eq.  886,  46  Atl.  996,  48  L.  R.  A. 
717,  83  Am.  St  Rep.  642.  The  distinction 
was  there  taken  between  riparian  proprietors 
on  tidal  streams  and  riparian  proprietors 
on  streams  above  tide,  and  it  was  held  dis- 
tinctly that  the  Legislature  could  not  as 
against  the  latter  class  of  riparian  owners, 
authorize  the  pollution  of  the  waters  of  the 
Passaic  river  by  the  city  of  Paterson  without 
providing  for  just  compensation.  The  case 
cannot  be  classified  or  put  on  a  level  with 
the  ordinary  trades,  which  are  more  or  less 


objectionable  to  nearby  residences,  such  as 
green  grocers  and  fish  and  meat  markets. 
See  Ross  v.  Butler,  19  N.  J.  Eq.  294,  97  Am. 
Dec.  654,  Cleveland  v.  Gaslight  Company, 
20  N.  J.  Eq.  201,  and  Duncan  v.  Hayes,  22 
N.  JT.  Eq.  26,  for  a  statement  of  the  degree 
of  discomfort  which  will  warrant  the  Interpo- 
sition of  this  court 

It  was  argued  by  the  defendant  that  the 
complainants  had  been  guilty  of  laches  in 
preferring  their  complaint  I  am  unable  to 
perceive  the  least  ground  for  this  defense. 
Palpably,  If  they  had  filed  their  bill  while 
the  crematory  was  being  constructed,  they 
would  have  been  met  precisely  as  they  are 
here,  by  the  assertion,  that  the  works  would 
not  result  In  any  nuisance,  and  the  court 
would  not  have  Interfered.  The  amount 
of  offensive  matter  dealt  with  by  the  defend- 
ant waB  naturally,  at  first  very  small,  and 
the  resultant  nuisance  correspondingly  slight 
In  faet  the  complainants  were  willing  to  give 
the  defendant  a  chance  to  demonstrate  the 
harmless  character  of  Its  works.  They  first 
applied  to  the  board  of  health,  and,  failing 
to  get  relief  there,  came  to  this  court  It  does 
not  appear  that  the  defendant  took  any  Ir- 
retrievable steps  In  reliance  upon  complain- 
ant's acquiescence.  There  Is  not  the  least 
ground  for  estoppel. 

The  serious  question  In  the  cause,  and  the 
only  one  that  gives  me  the  least  trouble,  is 
as  to  the  extent  of  the  remedy.  Ought  the 
court  at  once  to  abate  the  nuisance  radically 
by  stopping  all  further  operations,  or  ought 
It  simply  to  enjoin  the  defendant  from  con- 
tinuing the  nuisance  In  terms  that  will  not 
stop  Its  operation,  but  permit  it  to  proceed 
at  its  peril.  The  taking  of  evidence  extended 
over  a  long  period  of  time.  The  bill  was 
filed  on  the  29th  day  of  August  1906,  with 
several  ex  parte  depositions  annexed.  The 
answer,  with  a  large  number  of  affidavits, 
was  filed  on  the  11th  day  of  September,  1906. 
Further  affidavits  on  the  part  of  the  com- 
plainants and  the  defendant  were  filed  on  the 
18th  of  September.  The  taking  of  testimony 
was  commenced  on  the  13th  of  February, 
1907,  continued  on  the  14th,  and  again  on  the 
13th  of  March,  on  the  28th  of  March,  and 
on  the  25th  of  April.  The  defendant  In  giv- 
ing its  evidence  on  the  later  days,  attempted 
to  show  to  the  court  that  it  was  making  im- 
provements In  its  works  and  mode  of  doing 
business  which  would  result  in  making  them 
innocuous.  On  the  other  hand,  the  complain- 
ant produced  the  evidence  of  a  highly  Intelli- 
gent and  apparently  trustworthy  expert,  who 
had  examined  the  defendant's  works  and  who 
gave  evidence  tending  to  show  that  the 
crematory  Itself  was  Incapable  of  being  so 
conducted  as  not  to  give  off  offensive  smoke. 
The  theory  of  the  affair  Is  that  the  offensive 
matter  shall  be  subjected  to  such  an  Intense 
heat  as  to  actually  destroy  all  odors.  The 
expert  stated  that  this  could  only  be  done 
by  subjecting  them  to  a  temperature  of  2000 
degrees  and  upwards.    But  he  stated  that  the 
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defendant's  furnace  was  supplied  with  a 
cold-air  draft  which  prevented  It  from  ever 
attaining  such  a  degree  of  temperature,  and 
that  It  would  require  to  be  supplied  with 
what  is  known  as  the  "hot  blast"  in  order  to 
make  it  effectual  in  this  respect  The  fur- 
nace is  somewhat  complicated  in  Its  construc- 
tion, and  so  arranged  that  the  hot  air  is  first 
driven  under  the  garbage,  etc.,  which  is 
placed  in  a  large  cast-iron  pan,  the  result 
of  which  first  application  is  to  dry  It  thor- 
oughly. The  evaporation  from  this  drying 
process  is  drawn  by  a  back  draft  downward 
through  the  fire  and  there  supposed  to  be  de- 
stroyed. When  this  is  accomplished  there  Is 
a  shifting  of  certain  dampers,  and  the  stream 
of  hot  air  is  driven  over  the  iron  pan,  and 
its  contents  are  incinerated.  It  is  the  re- 
sultant smoke  that  has  been  found  to  be 
offensive.  In  order  to  be  effective  the  fire 
must  be  made  of  thoroughly  dry  wood  and 
kept  up  to  a  steady  blaze  and  heat,  and  the 
dampers  must  be  kept  in  perfect  order  and 
adjusted  with  watchful  care. 

The  evidence  satisfies  me,  and  in  fact  it 
was  admitted,  that  those  processes  were  not, 
at  all  times,  conducted  in  a  perfect  manner, 
with  the  result  that  it  was  proven  and  ad- 
mitted by  the  defendant  that  on  those  occa- 
sions the  smoke  was  offensive.  It  was  quite 
Impossible  to  distinguish  on  all  occasions 
just  what  the  situation  of  affairs  was  when 
the  smoke  became  offensive;  and  this  was 
natural  enough,  when  we  consider  that  if  the 
air  was  clear  and  a  fine  breeze  blowing  in  a 
northwesterly  direction  the  smoke  was  car- 
ried quite  away  from  the  neighborhood,  and 
If  it  were  foul  it  was  not  discernible.  As 
before  observed,  It  was  only  in  certain  con- 
ditions of  the  atmosphere  and  when  the  wind 
was  In  certain  directions  that  the  odor  be- 
came offensive.  My  individual  opinion  is 
that  the  defendant  will  find  it  very  diffi- 
cult, if  not  impossible,  to  conduct  the  cre- 
matory In  Its  present  condition  In  such  a 
manner  as  not  at  times  to  create  a  nuisance. 
Nevertheless  I  feel  disposed  to  give  it  the 
opportunity,  and  not  to  require  at  first  the 
stoppage  of  Its  use.  With  regard  to  the 
handling  of  the  various  materials  on  the 
ground,  I  feel  some  degree  of  confidence 
that,  If  proper  care  is  exercised  in  dealing 
with  the  offensive  material,  the  defendant 
will  be  able  to  avoid  any  serious  injury  to 
its  neighbors.  At  any  rate,  as  in  the  other 
matter,  I  am  willing  to  give  it  the  opportunity 
to  attempt  it  for  the  present  season. 

I  will  advise  a  decree  declaring  that  at  and 
before  the  filing  of  the  bill  the  defendant's 
works  were  so  conducted  as  to  create  and 
maintain  a  nuisance  as  to  each  and  every  one 
of  the  complainants,  and  that  the  defend- 
ant be  and  is  enjoined  and  restrained  from 
further  continuing  its  works  in  such  manner 
as  to  injure  and  annoy  the  complainants  and 
each  of  them.  The  complainants  are  entitled 
to  their  costs  and  a  counsel  fee  to  be  fixed 
on  notice.    I  will  add  that  the  evidence  tend- 


ed to  show  that  proper  care  in  collecting  and 
carrying  these  offensive  matters  along  the 
street  to  the  crematory  plant  was  not  exer- 
cised, and  that  some  of  the  Individual  com- 
plainants suffered  from  foul  matter  being 
dropped  in  the  streets  in  the  neighborhood  of 
the  defendant's  plant  But  these  matters 
were  not  within  the  scope  of  the  bill,  and  only 
affected  a  few  of  the  complainants,  and  are 
not  made  in  any  degree  the  base  of  my  judg- 
ment They  are  peculiarly  In  the  jurisdiction 
of  the  municipality. 

(73  N  J.  E.  265) 

COLSON  v.  PANCOAST  et  al. 

(Court  <St  Chancery  of  New  Jersey.     July  6, 
1807.) 

Wills— Construction— Same  Words  in  Dif- 
ferent Clauses. 

Testator  devised  land  to  his  son,  subject  to 
a  charge  for  a  sum  named  in  favor  of  a  grand- 
son, to  be  paid  when  he  arrived  at  the  age  of 
21  years,  interest,  however,  to  be  paid  on  the 
same  annually  "clear  of  tax"  to  his  trustee.  A 
succeeding  clause  of  the  will  imposed  a  like 
charge  on  the  land  In  favor  of  another  grand- 
son, but  omitted  the  provision  that  the  annual 
payments  should  be  made  "clear  of  tax."  Held, 
that  the  use  by  testator  of  the  unnecessary 
words  "clear  of  tax"  in  one  clause  and  their 
omission  in  the  succeeding  clause  did  not  mani- 
fest an  intention  on  his  part  to  authorize  a 
deduction  for  taxes  from  the  annual  payments 
directed  to  be  made  in  the  succeeding  clause. 

Bill  by  Jessie  L.  Colson,  trustee  of  Fran- 
cis W.  Pancoast  against  Omar  B.  Pancoast 
and  others.    Decree  for  complainant 

B.  S.  Fogg,  for  complainant  Joseph  J. 
Summerlil,  for  defendants. 

LEAMINO,  V.  C.  The  issue  presented  re- 
quires the  construction  of  the  will  of  James 
C.  Pancoast  deceased.  The  provisions  of  the 
will  touching  which  the  present  controversy 
arises  are  as  follows: 

"I  give  and  devise  my  John  Moore  farm 
(so  called),  and  the  Dr.  Sharp  meadow  used 
with  it  unto  my  son  Omar  B.  Pancoast  to 
him  and  his  heirs  in  fee.  I  charge  this  farm 
with  payment  to  my  wife,  Charlotte,  of  a 
yearly  sum  of  one  hundred  and  fifty  dollars, 
In  half-yearly  payments  during  her  life,  first 
payment  in  six  months  after  my  decease.  I 
also  charge  said  farm  with  a  sum  of  two  thou- 
sand dollars,  to  be  by  my  said  son  Omar  B. 
paid  to  my  grandson  James  C.  Pancoast  Jr., 
son  of  my  son  Samuel  Pancoast  when  he  ar- 
rives at  the  age  of  twenty-one  years,  Inter- 
est however,  to  be  paid  on  the  same  at  the 
rate  of  4%  per  cent  per  annum,  clear  of 
tax,  to  his  trustee,  commencing  one  year 
after  my  decease.  I  also  charge  said  farm 
with  the  payment  of  a  sum  of  three  thousand 
dollars,  to  be  paid  to  my  grandson  Francis 
W.  Pancoast,  son  of  my  deceased  son  Frank 
Pancoast  when  he  arrives  at  the  age  of 
twenty -one  years,  interest  however,  to  be 
thereon  paid  at  the  rate  of  4%  per  cent 
per  annum,  to  his  guardian,  commencing  one 
year  after  my  decease." 
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The  single  question  for  determination  Is 
■whether  the  annual  payments  for  the  benefit 
of  Francis  W.  Pancoast  must  be  made  by  the 
owner  of  the  land  which  is  subject  to  the 
charge  to  the  full  amount  of  4%  per  cent,  of 
$3,000,  without  any  deduction  for  taxes.  The 
contention  Is  that,  Inasmuch  as  testator  spe- 
cifically provided  that  the  annual  interest 
payments  on  the  preceding  $2,000  charge 
named  in  the  will  should  be  made  without 
any  deduction  on  account  of  taxes,  the  omis- 
sion of  that  provision  in  the  somewhat  similar 
succeeding  clause  manifests  an  intention  up- 
on the  part  of  testator  to  in  the  latter  in- 
stance authorize  a  deduction  for  taxes. 

I  am  unable  to  reach  the  conclusion  that 
testator  Intended  that  taxes  should  be  de- 
ducted from  the  amount  which  he  names 
as  the  annual  payments  to  be  made  by  the  dev- 
isee for  the  benefit  of  Francis  W.  Pancoast 
The  language  used  by  testator  is  entirely 
clear.  He  directs  the  annual  payment  of 
4%  per  cent  Interest  on  the  principal  sum  of 
$3,000;  and  no  possible  suggestion  could 
arise  that  he  desired  any  deductions  to  be 
made  from  these  annual  payments,  but  for 
the  fact  that  In  the  preceding  clause  of  a 
similar  nature  he  uses  the  additional  words 
"clear  of  tax."  But  the  use  by  testator  of 
these  wholly  unnecessary  words  In  the  former 
clause  will  not  Justify  a  conclusion  that  tes- 
tator did  not  accurately  express  his  meaning 
and  purpose  in  the  well-selected  language  of 
the  latter  clause.  If  the  language  of  the 
latter  clause,  standing  alone,  could  be  said 
to  be  of  doubtful  import,  the  maxim,  "ex- 
presslo  unlus  est  exclusio  alterius,"  might  be 
advantageously  Invoked  in  aid  of  construc- 
tion ;  but,  as  the  language  used  Is  clear  and 
of  no  uncertain  meaning,  I  am  convinced  that 
no'  justification  can  be  found  for  attributing 
to  testator  a  meaning  different  from  that  ex- 
pressed. Testator  may  have,  in  the  first 
instance,  used  the  words  "clear  of  tax"  with 
the  thought  that  without  these  words  taxes 
would  be  deducted  from  the  amount  ordered 
to  be  paid ;  but  this  cannot  be  properly  as- 
sumed as  a  fact.  The  addition  of  unneces- 
sary words  to  a  sentence  already  sufficiently 
clear,  with  a  mere  purpose  of  "making  cer- 
tainty additionally  certain,"  is  not  unusual. 

I  will  advise  a  decree  in  accordance  with 
the  prayer  of  the  bill. 

(71  N.  J.  B.  81) 

SPARKS  et  al.  v.  FORTESCUB  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  28, 
1907.) 

Judgment  —   Vacation  —  Discretion    of 
Cocbt. 

A  bill  was  filed  to  quiet  title  against  but 
one  of  the  children  of  a  person  named ;  counsel 
for  complainant  not  being  aware  of  the  exist- 
ence of  others.  No  testimony  was  offered  on 
behalf  of  defendant,  though  he  was  represented 
by  counsel,  and  an  answer  was  filed,  and  a  de- 
cree was  entered  for  complainants.  Subsequent- 
ly a  similar  bill  to  quiet  title  was  filed  by  the 
same  complainants  against  the  remaining  chil- 


dren, and  the'  same  issues  were  raised.  In  the 
second  suit  there  was  a  verdict  for  complain- 
ants, and,  on  the  same  being  ordered  to  be  set 
aside  and  the  granting  of  a  new  trial  by  the 
Court  of  Chancery,  there  was  an  appeal  to  the 
Court  of  Errors  and  Appeals.  Held,  on  a  mo- 
tion to  open  the  decree  in  the  first  suit,  that 
as  the  appeal  in  the  second  suit  was  then  pend- 
ing in  the  Court  of  Errors  and  Appeals,  and 
as  the  first  suit  was  practically  undefended, 
the  decree  therein  woold  be  opened  on  condition 
that  the  Court  of  Errors  and  Appeals  granted 
a  new  trial  in  the  second  suit,  and  on  the  furr 
ther  condition  that  defendants  should  consent 
in  such  event  to  the  consolidation  of  the  two 
suits,  should  complainants  desire  it 

Petition  by  Thomas  W.  Fortescue  and  an- 
other against  Amelia  Sparks  and  others  to 
open  a  final  decree  entered  against  petition- 
ers. Petition  held  until  decision  by  the  Court 
of  Errors  and  Appeals  of  an  appeal  in  a  suit 
by  Amelia  Sparks  and  others  against  Charles 
S.  Boss  and  others,  and  order  to  be  made  for 
petitioners  If  a  new  trial  be  granted  in  that 
suit. 

See  65  Atl.  977. 

T.  J.  Middleton  and  J.  J.  Crandall,  for 
petitioner.    French  &  Richards,  opposed, 

LEAMING,  V.  C.  Defendants  seek  to  open 
a  final  decree  entered  and  enrolled  nearly 
three  years  ago.  If  this  suit  stood  alone,  I 
should  incline  to  the  view  that  the  reasons 
assigned  for  permitting  the  decree  to  be 
entered  and  stand  so  long  unchalleged  are 
insufficient  to  warrant  this  court  in  ordering 
the  enrollment  opened.  But  it  appears  that 
the  bill  was  filed  to  quiet  title  to  certain  real 
estate,  and  the  basis  of  complainants'  claim 
was  that  the  children  of  one  Edmund  B. 
Ross  were  not  born  in  lawful  wedlock.  If 
born  In  lawful  wedlock,  they  became  the 
owners  of  the  property  In  question;  If  not, 
complainant  was  entitled  to  a  decree.  But 
one  of  the  several  children  of  Edmund  B. 
Ross  was  made  a  defendant  In  this  suit; 
counsel  for  complainants  not  being  aware, 
at  that  time,  of  the  existence  of  the  others. 
No  testimony  was  offered  on  behalf  of  de- 
fendant, although  he  was  represented  by 
counsel  and  an  answer  was  filed  in  his  be- 
half. Subsequently  a  similar  bill  to  quiet 
title  was  filed  by  the  same  complainants 
against  the  remaining  children  of  Edmund 
B.  Ross,  and  the  same  Issues  were  raised. 
The  second  suit  was  defended  by  Other  coun- 
sel, and  defendant  in  the  first  suit  alleges 
that  he  believed  that  his  interests  would  be 
fully  protected  in  the  second  suit  In  the 
second  suit  a  feigned  issue  was  awarded, 
and  that  issue  was  tried  at  the  Supreme 
Court  circuit  and  a  verdict  was  instructed 
In  favor,  of  complainants.  Subsequently  this 
court  ordered  that  verdict  set  aside  because 
of  insufficient  evidence  to  warrant  the  per- 
emptory instruction  given.  From  that  order 
of  this  court  an  appeal  la  now  pending  In 
the  Court  of  Errors  and  Appeals.  The  two 
suits  are  identical.  If  the  children  of  Ed- 
mund B.  Ross  were  born  In  lawful  wedlock- 
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that  it  to  say,  If  his  marriage  to  the  mother 
of  these  children  was  a  lawful  marriage — 
then  the  title  to  the  land  in  controversy  is 
in  them;  otherwise,  It  is  In  complainants.  It 
would,  indeed,  be  an  anomaly  If  the  two 
salts  should  be  ultimately  determined  differ- 
ently. As  the  Court  of  Errors  and  Appeals  is 
yet  to  determine  whether  a  new  trial  shall  be 
had  in  the  second  suit,  and  as  the  first  suit 
w«s  practically  undefended,  I  entertain  the 
view  that  the  equitable  course  is  to  open  the 
decree  pursuant  to  the  prayer  of  the  petition, 
ob  condition  that  the  Court  of  Errors  and 
Appeals  grants  a  new  trial  in  the  second 
suit,  and  on  the  further  condition  that  de- 
fendants shall  consent,  in  such  event,  to  the 
consolidation  of  the  two  suits,  should  com- 
plainants desire  such  consolidation. 

I  will  therefore  hold  the  present  petition 
until  the  decision  referred  to  is  rendered  by 
the  appellate  court,  and  then  advise  an  or- 
der In  accordance  with  the  views  herein  ex- 
pressed. Such  costs  as  complainants  were 
compelled  to  expend  In  taking  the  deposi- 
tions before  the  master  and  in  entering  the 
decree  should  be  paid  by  petitioner  In  the 
event  of  the  decree  being  opened. 


(71  N.  J.  a.  126) 

EDISON   t.    EDISON    POLYFORM    MFG. 
CO. 

(Court  of  Chancery  of  New  Jersey.    July  22, 

1907.) 
L  Assignments  —  Operation  and  Etrct  — 

Rights  Passing  as  Incidents— Coixatkb- 

al  Agreements. 

Where  the  original  assignment  of  a  prepara- 
tion compounded  by  assignor  to  relieve  neural- 
gic pains  gave  no  authority  to  use  either  the 
name  or  picture  of  assignor,  that  assignor  may 
have  otherwise  given  a  license  to  use  his  picture 
and  certificate  to  his  assignees,  being  persons 
whom  he  knew  and  in  whom  he  reposed  confi- 
dence, would  not  entitle  subsequent  assignees, 
whom  he  did  not  know,  to  the  same  privilege. 
2,  Injunction  —  Subjects  of  Protection  — 

Personal  Privacy. 

An  injunction  will  lie  to  restrain  the  un- 
authorised use  of  one's  name  by  another  as  a 
part  of  its  corporate  title,  or,  in  connection  with 
Its  business  or  advertisements,  his  picture  and 
his  pretended  certificate  that  a  medicinal  prepa- 
ration, which  such  other  is  engaged  in  manufac- 
turing, is  compounded  according  to  the  formula 
devised  by  him,  though  he  is  not  a  business 
competitor. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  27,  Injunction,  |  167.] 

Bill  by  Thomas  A.  Edison  against  the  Edi- 
son Polyform  Manufacturing  Company  to 
restrain  defendant  from  the  use  of  the  name 
"Edison"  as  a  part  of  Its  corporate  title  or 
In  connection  with  Its  business  or  advertise- 
ments.   Decree  for  complainant 

Robert  H.  McOarter  and  Frank  L.  Dyer, 
for  complainant  Charles  B.  Hill  and  Mr. 
Meier,  for  defendant 

STEVENS,  V.  0.  The  complainant  who  Is 
an  inventor  of  electrical  instruments  and 
processes,  and  enjoys  In  this  regard  a  world- 


wide reputation,  early  In  his  career  com- 
pounded a  medicinal  preparation  intended  to 
relieve  neuralgic  pains  by  external  applica- 
tion. It  was  first  made  for  the  personal'  use 
of  Mr.  Edison  and  his  assistants,  and  not  for 
sale.  In  the  year  1879  a  Mr.  Lewis  and  a 
Mr.  Jacobs  went  to  his  laboratory  in  Menlo 
Park  to  examine  his  inventions.  While  there 
Mr.  Edison  happened  to  mention  the  fact 
that  he  had  been  a  sufferer  from  facial  neu- 
ralgia, and  that  he  had  made  a  preparation 
which  he  had  called  "Polyform"  and  which 
he  had  found  to  be  a  good  pain  killer.  Lewis 
and  Jacobs  were  so  Impressed  with  Its  merits 
that  they  asked  him  to  sell  It  He  finally 
agreed  to  sell  for  $5,000.  The  arrangement 
was  that  be  would  apply  for  a  patent  and  ex- 
ecute an  assignment  The  patent  does  not 
appear  to  have  been  Issued,  but  a  written  as-' 
signment  of  his  right  to  it  and  to  the  prepa- 
ration was  made  on  September  2,  1879.  On 
November  7,  1879,  a  company,  called  the 
"Menlo  Park  Manufacturing  Company,"  in 
which  Mr.  Edison  had  no  interest  was  or- 
ganized under  the  laws  of  Connecticut  and 
it  proceeded  to  manufacture  and  sell  the 
preparation.  It  did  so  for  several  years  on 
a  small  scale,  with  little  or  no  success,  and 
finally  failed.  It  was  succeeded  by  a  corpo- 
ration, organized  on  September  8, 1886,  under 
the  laws  of  Maine,  called  the  "Edison  Poly- 
form Company."  This  company,  too,  met 
with  little  success.  It  was,  in  turn,  succeed- 
ed by  a  New  York  company,  which  did 
nothing.  Finally  a  New  Jersey  company,  the 
present  defendant  was  on  May  23,  1893, 
formed  by  certain  gentlemen  living  lut  Chica- 
go. This  corporation  is  now  carrying  on  the 
business  of  making  and  selling  Polyform  in 
that  city.  The  present  suit  was  commenced 
October  9,  1903.  There  has  been  some  deiay 
in  prosecuting  It,  caused,  I  suppose,  by  tfei,e 
death  of  complainant's  solicitor.  I  do  not 
think,  however,  that  as  the  case  stands  there 
is  any  question  of  laches.  The  case  must  be 
decided  on  Its  merits. 

The  prayer  of  the  bill  is  that  the  defend- 
ant company  may  be  restrained  from  using 
the  name  "Edison"  as  a  part  of  Its  corporate 
title  or  In  connection  with  Its  business,  or  In 
connection  with  any  advertisements  circulat- 
ed or  published  by  it  and  from  holding  out 
that  complainant  is  the  Inventor  or  manufac- 
turer or  seller  of  the  preparation  sold  by  de- 
fendant What  the  defendant  company  is 
doing  Is  to  manufacture  end  sell  a  liquid 
preparation  containing  apparently  all  but 
one  of  the  drugs  (viz.,  morphine)  mentioned 
in  Mr.  Edtson'B  formula.  On  each  bottle  la 
a  label,  containing  on  the  one  side  directions 
for  use,  and  on  the  other  a  picture  of  Mr. 
Edison  and  the  following  words:  "Edison's 
Polyform.  I  certify  that  this  preparation 
Is  compounded  according  to  the  formula  de- 
vised and  used  by  myself.  Thos.  A.  Edison." 
Mr.  Edison  testifies  that  he  has  never  author- 
ized the  use  of  his  picture  and  that  he  has 
never  made  or  authorised  this  cartlncata. 
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As  to  the  present  defendant,  there  1b  abso- 
lutely no  pretense  that  he  has*  As  to  the 
predecessors  of  the  defendant,  there  Is  evi- 
dence that  the  picture  and  certificate  were 
used ;  but  It  would  seem  that,  when  Mr.  Edi- 
son heard  that  they  were,  he  objected.  He 
says  that  he  objected  to  any  use  whatever 
of  his  name  or  picture.  Mr.  Grant  says,  but 
does  not  show  by  competent  proof,  that  he 
objected  only  to  the  representation  of  ma- 
chinery around  the  head.  I  do  not  regard 
the  matter  as  important,  because,  even  if  Mr. 
Edison  had  given  a  license  to  use  a  picture 
and  certificate  to  the  first  vendees — persons 
whom  he  knew  and  In  whom  he  may  have 
reposed  confidence — It  would  not  by  any 
means  follow  that  others,  unlicensed  and 
whom  he  did  not  know,  would  possess  the 
same  privilege.  In  the  original  assignment 
of  the  formula  no  authority  whatever  to  use 
either  name  or  picture  was  conferred. 

The  regularity  of  the  assignments  to  the 
successive  corporations  was  attacked.  They 
appear  to  be  la  some  respects  defective;  but 
I  do  not  apprehend  that  it  makes  any  differ- 
ence, so  far  as  tbe  present  bill  is  concerned, 
whether  the  title  of  the  defendant  Is  or  is 
not  perfect  The  decision  turns  upon  quite  a 
different  point. 

The  cases  relating  to  the  law  of  unfair 
trade  have  no  application.  They  decide  mere- 
ly that  a  trader  or  manufacturer  has  no  right 
to  put  off  his  goods  as  the  goods  of  his  com- 
petitor. The  defendant  does  not  put  off  his 
goods  as  being  of  Mr.  Edison's  manufacture. 
It  asserts  that  it  Is  Itself  the  maker  of  them. 
What  it'  does,  however,  falsely  declare,  is 
that  It  is  Mr.  Edison  who  Is  certifying  that 
the  preparation  which  the  company  is  mak- 
ing and  selling  Is  made  according  to  tbe  Edi- 
son formula.  It  Is,  by  Its  corporate  name,  by 
the  certificate,  and  by  the  picture,  holding 
out  that  Mr.  Edison  Is  connected  with  the  en- 
terprise and  supervising  Its  work.  Tbe  ques- 
tion Is  whether  Mr.  Edison  Is  without  stand- 
ing to  complain  because  he  Is  not  a  business 
competitor. 

Clark  v.  Freeman,  11  Beav.  112,  and  Dock- 
rell  v.  Douglas,  78  L.  T.  Rep.  848,  may  be 
thought  to  favor  defendant's  contention.  In 
the  first  case  Lord  Longdate  refused  an  In- 
junction to  prevent  a  druggist  from  selling 
a  quack  medicine  which  he  called  "Sir  James 
Clark's  Consumption  Pills,"  under  the  false 
representation  that  It  was  prepared  by  or 
under  the  direction  of  the  eminent  physician, 
Sir  James  Clark.  The  decision  was  that,  In- 
asmuch as  Sir  James  was  not  engaged  In  the 
business  of  selling  pills,  no  Injury  was  done 
to  his  property  of  which  a  court  of  equity 
could  take  cognizance.  Dockrell  v.  Douglas 
differs  from  Clark  v.  Freeman  In  the  circum- 
stance that  the  druggist  who  was  selling  a 
drink,  which  he  called  "Jelllco,"  under  the 
representation  that  Dr.  Dockrell  had  recom- 
mended It,  was  In  point  of  fact  telling  the 
truth.    The  complaint  was  that  he  was  not 


authorized  to  use  tbe  doctor's  name  in  his 
advertisements;  that  the  doctor  had  done 
nothing  more  than  make  the  statement  ad- 
vertised In  private  conversation,  without  any 
Idea  that  what  he  said  would  be  thus  utiliz- 
ed. Here,  too,  an  Injunction  was  refused. 
Whatever' view  may  be  taken  of  the  sound- 
ness of  the  conclusion  reached  by  Ridley,  J., 
In  Dockrell  v.  Douglas,  It  is  certain  that  the 
decision  in  Sir  James  Clark's  Case  was 
wrong.  In  Maxwell  v.  Hogg,  L.  R.  2  Ch. 
307,  Lord  Cairns  said  that  It  had  always  ap- 
peared to  him  that  It  might  have  been  decid- 
ed in  the  plaintiff's  favor  on  the  ground  that 
he  bad  a  property  in  his  own  name,  and 
Lord  Selborne,  in  Re  Rlvere's  Trade-Mark, 
26  Ch.  Dlv.  48,  said  that  It  had  seldom  been 
cited,  but  to  be  disapproved. 

The  leading  case  on  the  other  side  of  this 
question  Is  Routh  v.  Webster,  10  Beav.  661. 
There  the  provisional  directors  of  a  joint- 
stock  company  had,  without  plaintiff's  au- 
thority, published  a  prospectus  stating  that 
he  was  a  trustee.  Lord  Langdale  granted 
an  Injunction  on  the  ground  that  the  com- 
pany was  -  representing  the  plaintiff  as  re- 
sponsible In  their  speculations  in  a  way  cal- 
culated to  Involve  him  in  all  sorts  of  lia- 
bilities. In  Dixon  v.  Holden,  L.  R.  7  Bq. 
458,  Malins,  V.  0.,  restrained  the  publication 
of  a  notice  stating  that  plaintiff  was  a  part- 
ner In  a  bankrupt  firm.  Of  this  case  It  was 
said  by  Lord  Cairns  In  the  subsequent  case 
of  Prudential  Insurance  Company  v.  Knott, 
L.  R.  10  Ch.  App.  142,  that  while  he  did  not 
agree  to  the  reasoning  of  the  Vice  Chancellor, 
be  did  not  mean  to  say  that  the  decision  It- 
self was  not  capable  of  being  maintained. 
Somewhat  analogous  to  the  last  case  Is'  that 
line  of  cases  which  holds,  that  where  a  busi- 
ness (Including  the  good  will)  is  sold,  the 
vendee  may  not  use  tbe  vendor's  name  in 
such  manner  as  to  expose  the  vendor  to  lia- 
bility. Thynne  v.  Shove,  45  Ch.  Dlv.  677; 
Burchell  v.  Wilde,  [1900]  1  Oh.  662. 

The  latest  English  case  that  I  have  been 
able  to  find  on  the  very  question  here  pre- 
sented Is  Walter  v.  Ashton,  [1902]  2  Ch.  282. 
There  a  dealer  advertised  a  cycle  which  he 
called  "the  Times  Cycle."  Among  other 
things  In  his  advertisement  were  statements 
to  the  effect  that  the  Times  Cycle  was' the 
only  cycle  that  could  be  obtained  on  the 
Times  (meaning  the  London  Times  newspa- 
per) system  of  payments.  There  was  a  mani- 
fest attempt  to  suggest  In  other  ways,  with- 
out expressly  affirming,  that  the  London 
Times  was  connected  with  the  venture.  An 
Injunction  was  granted  on  the  authority  of 
Routh  v.  Webster,  supra,  on  the  ground  that 
It  appeared  that  there  was  a  reasonable  prob- 
ability that  that  newspaper  might  be  exposed 
to  liability— that  it  might  possibly  be  held 
responsible  If  it  should  not  take  steps  to  dis- 
connect Its  name  from  the  advertisements 
after  they  had  been  brought  to  Its  attention. 
The  distinction  made  was  between  a  liability 
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that  was  merely  shadowy  and  one  that  car- 
ried with  it  a  reasonable  probability  of  lit- 
igation or  pecuniary  loss. 

Passing  such  cases  as  Prince  Albert  v. 
Strange,  1  McN.  &  G.  25,  2  De  G.  &  8.  652, 
Pollard  v.  Photographic  Co.,  40  Ch.  Dlv.  345, 
and  Dentacura  Company  v.  N.  J.  State  Den- 
tal Co.,  57  N.  J.  Eq.  593,  41  Atl.  672,  58  N.  J. 
Eq.  582,  43  Atl.  1098,  which  were  decided  up- 
on the  ground  of  implied  contract  or  breach 
of  confidence — grounds  wanting  in  the  pres- 
ent case — I  come  to  the  American  cases  on 
the  subject  They  are  comparatively  few  in 
number.  Two  of  them  (Schuyler  v.  Curtis, 
147  N.  Y.  434,  42  N.  E.  22,  31  L.  R.  A.  286, 
49  Am.  St.  Rep.  671,  and  Atkinson  v.  Dober- 
ty,  121  Mich.  372,  80  N.  W.  285,  46  L.  R.  A. 
219,  80  Am.  St  Rep.  507)  are  plainly  inap- 
plicable. Aside  from  the  dicta  in  the  latter, 
the  point  really  decided  in  both  was  that  a 
man's  reputation  does  not,  on  his  death,  de- 
scend or  pass  like  an  asset  in  such  manner 
that  the  widow  or  a  relative  can  sue  to  pro- 
tect it  from  defamation. 

In  Iloberson  v.  Rochester  Folding  Box  Co., 
171  N.  Y.  538,  64  N.  E.  442,  59  L.  R.  A.  478, 
89  Am.  St  Rep.  828,  however,  the  suit  was 
brought  on  behalf  of  a  living  person,  a  young 
lady  under  age,  to  restrain  a  flour  company 
from  putting  her  likeness  upon  prints  adver- 
tising its  flour.  The  allegation  admitted  by 
the  demurrer  was  that  the  company  was 
printing,  selling,  and  circulating  25,000  of 
these  likenesses,  with  the  result  of  humiliat- 
ing her  and  of  causing  mental  distress  and 
physical  sickness.  A  bare  majority  of  the 
Court  of  Appeals  overruled  the  decision  of 
the  Appellate  Division,  and  held  that  no 
cause  of  action  was  set  forth  In  the  com- 
plaint This  case  resembles  the  case  In  hand, 
in  that  the  defendant  is  here  seeking  to 
make  an  unauthorized  use  of  Mr.  Edison's 
likeness.  It  differs  from  it  in  the  fact  that 
no  attempt  was  made  to  .induce  the  public 
to  believe  that  the  person  depicted  was  rec- 
ommending the  flour.  This  case  cannot  be 
sustained  on  principle,  and  has  been  disap- 
proved by  the  Supreme  Court  of  Georgia  In 
Pavesich  v.  New  England  Life  Insurance 
Company,  122  Ga.  190,  50  S.  E.  68,  69  L.  R. 
A.  101, 106  Am.  St  Rep.  104,  and  by  our  own 
Court  of  Appeals  in  Vanderbilt  v.  Mitchell 
(not  yet  officially  reported)  67  Atl.  97,  103. 
If  a  man's  name  be  his  own  property,  as 
no  less  an  authority  than  the  United  States 
Supreme  Court  says  it  is  (Brown  Chemical 
Co.  v.  Meyer,  139  V.  S.  542,  11  Sup.  Ct  626, 
35  L.  Ed.  247)  it  is  difficult  to  understand 
why -the  peculiar  cast  of  one's  features  is 
not  also  one's  property,  and  why  its  pecun- 
iary value,  if  It  has  one,  does  not  belong  to 
Its  owner,  rather  than  to  the  person  seeking 
to  make  an,  unauthorized  use  of  it  If  the' 
mere  exhibition  of  one's  face  to  one's  friends 
and  to  others  on  the  public  streets  be  a  pub- 
lication for  all  purposes,  then  that  line  of 
cases  of  which  Pollard  v.  Photographic  Com- 
pany is  an  example  was  wrongly  decided,  for 


there  could  be  no  Implied  contract  or  confi- 
dence to  keep  that  private  which  was  al- 
ready public  property. 

That  the  subject  is  attended  with  difficulty, 
and  that  the  line  between  what  the  court 
will  restrain  and  what  it  will  not  restrain  is 
hard  to  draw  with  absolute  precision,  is  un- 
doubted. This  is  well  illustrated  by  the 
case  of  libel.  If  you  call  a  business  man  a 
thief,  or  a  physician  a  quack,  in  a  printed 
publication,  you  undoubtedly  do  that  which 
tends,  and  very  directly  tends,  to  diminish 
his  earnings;  and  yet  all  the  authorities,  up 
to  this  time  at  least,  agree  that  because  libel 
Is  a  crime  and  is  actionable  at  law,  equity 
will  not  interfere.  Prudential  Insurance 
Company  v.  Knott,  L.  R.  10  Ch.  142,  is  an  il- 
lustration. There  the  defendant  had  publish- 
ed a  pamphlet  in  which  he  charged  the 
plaintiff  company  with  reckless  management 
and  with  being  in  a  state  of  insolvency.  On 
bill  filed  alleging  the  representation  to  be 
untrue, .  and  further  alleging  that  the  com- 
pany was  in  fact  prosperous  and  solvent  and 
that  the  continued  publication  of  the  pam- 
phlet would  damage  the  company's  business 
and  diminish  its  profits,  an  injunction  was 
refused  by  the  Vice  Chancellor,  and  by  the 
Lords  Justices  on  appeal.  The  decision  was 
put  upon  the  ground  that  the  pamphlet  if 
its  statements  were  untrue,  was  libelous  and 
actionable  at  law;  and  yet  Lord  Cairns  said, 
in  giving  judgment  that  there  were  pub- 
lications which  a  court  of  equity  would  re- 
strain, and  that  such  publications  would  be 
restrained  none  the  less  because  they  hap- 
pened also  to  be  libelous.  He  expressly  dis- 
sented, however,  from  Vice  Chancellor  Ma- 
tins' view  that  reputation  was  property,  and 
that  It  might  on  that  ground,  be  protected 
by  injunction.  It  would  seem  that  the  right 
of  the  citizen  to  have  his  publication  passed 
on  by  a  jury  is,  to  some  extent  at  least  re- 
sponsible for  the  rule.  Liberty  of  speech 
and  of  the  press  are  guarantied  by  the  Con- 
stitution, and  the  question  of  their  abuse  is 
committed  to  that  body. 

There  must  be  limits  to  the  so-called  right 
of  privacy.  It  Is  certain  that  a  man  in 
public  life  may  not  claim  the  same  immunity 
from  publicity  that  a  private  citizen  may. 
CoTless  v.  Walker  Co.,  64  Fed.  280,  81  L. 
R.  A.  283.  And  as  far  as  my  researches  have 
extended  I  do  not  find  that  it  has  yet  been 
decided  that  injury  to  property  in  some  form 
Is  not  an  essential  element  to  relief.  It  may, 
at  times,  have  been  a  matter  of  doubt  wheth- 
er what  was  called  "property"  was  really 
such,  and  whether  the  injury  thereto,  actual 
or  apprehended,  was  not  so  "shadowy"  as  to 
be  Incapable  of  judicial  cognizance;  but  still 
the  criterion  was  always  injury  to  property 
or  to  property  rights.  It  is  to  be  noted, 
however,  that  the  insignificance  of  the  right 
from  a  pecuniary  standpoint  does  not  al- 
ways bar  relief.  Thus  the  report  of  an  as- 
sociation of  dentists  (N.  J.  State  Dental  Soc. 
v.  Dentacura  Co.,  57  N.  J.  Eq.  594,  41  Atl 
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672),  the  exhibition  of  one's  photograph  (Pol- 
lard v.  Photographic  Co.,  40  Ch.  Dlv.  845), 
and  the  publication  of  a  private  letter,  which, 
as  a  literary  production  may  be  worthless 
(Folsom  v.  Marsh,  2  Story,  100,  Fed.  Cas.  No. 
4,901;  Boosey  v.  Jeffreys,  6  Exch.  583),  are 
accorded  the  same  protection  as  the  lectures 
of  a  professor  (Abernethy  v.  Hutchinson,  3 
I*.  T.  Ch.  209),  the  catalogue  of  a  prince's 
etchings  (Prince  Albert  v.  Strange,  1  McN. 
ft  G.  25),  and  the  currency  of  a  foreign  state 
(Emperor  of  Austria  v.  Day,  3  De  G.  &  J. 
217).  I  think  that  under  the  above  authori- 
ties the  complainant  in  the  present  case  Is 
clearly  entitled  to  an  Injunction  to  restrain 
the  unauthorized  use  of  his  name,  his  pic- 
ture, and  his  certificate.  The  possibility  of 
injury  because  of  their  use  without  apparent 
objection  on  Mr.  Edison's  part  Is  quite  as 
great  as  it  would  have  been  in  the  Times 
Case  had  Mr.  Walter  stood  by  and  allowed 
the  advertisement  of  the  bicycle  with  what 
seemed  to  be  a  Times  indorsement 

I  regard  the  case  of  Vanderbllt  v.  Mitchell, 
just  decided  by  the  court  of  Appeals,  as  con- 
clusive. That  court,  as  I  have  said,  con- 
demned Robertson  v.  Rochester  Folding  Box 
Co.,  and  cited  with  approval  Routh  v.  Web- 
ster and  Walter  v.  Ashton.  It  appeared  in 
Vanderbllt  v.  Mitchell  that  complainant's 
•wife,  having  had  born  to  her,  two  years  after 
her  marriage,  a  son  who  was  not  complain- 
ant's son,  falsely  stated  to  the  attending  phy- 
sician that  the  complainant  was  the  father  of 
the  child.  This  statement  was  credited  by 
the  physician,  who  inserted  It  in  his  birth 
certificate,  sent  by  him  to  the  bureau  of  vital 
statistics,  where  it  was  recorded.  The  record, 
by  the  terms  of  our  statute,  Is  prima  facte 
evidence  of  the  facts  therein  stated.  The 
complainant  prayed  that  this  fraudulent  rec- 
ord might  be  canceled,  and  that  an  Injunc- 
tion might  issue  restraining  both  mother  and 
child  from  claiming  thereunder  the  status, 
name,  or  property  of  a  child  lawfully  begot- 
ten by  complainant  The  defense  set  up 
was  that  complainant  did  not  show  that  any 
of  his  property  rights  had  been  affected,  and 
such  was  the  decision  of  Garrison,  V.  C;  but 
on  appeal  It  was  held  that  the  complainant 
was  entitled  to  relief.  It  was  pointed  out 
by  Mil,  J.,  that;  Inasmuch  as  the  statute 
mads*  the  recorded  certificate  prima  facie 
evidence  of  the  facts  stated  in  it  It  could  be 
used  as  evidence  In  a  suit  brought  against 
the  complainant  for  necessaries  furnished  to 
the  child.  This  of  itself,  brought  the  case 
-well  within  the  ruling  in  Routh  v.  Webster, 
supra.  It  was  a  false  statement,  which  ex- 
posed the  complainant  to  the  risk  of  pe- 
cuniary liability;  but  the  court  went  further. 
It  appeared  that  the  complainant  was  a 
beneficiary  of  a  rested  remainder  In  land 
under  a  trust  which  was  being  executed  ac- 
cording to  the  laws  of  New  York.  Under  the 
laws  of  that  state  a  man  cannot  devise  more 
-than  half  of  his  estate  to  charity  where  he 
leaves  (inter,  alios)  a  child.   His  right  to  make 


an  absolute  devise  of  his  property  was  thus 
threatened,  and  the  impairment  of  this  right 
was  held  to  give  him  a  standing  In  a  court 
of  equity  to  attack  the  certificate.  Judge 
Dill,  In  concluding  his  Illuminating  opinion, 
said  that  the  question  whether  the  bill  might 
not  have  been  rested  on  the  ground  of  an 
interference  with  personal,  as  contradistin- 
guished from  property,  rights,  was  not  decid- 
ed, for  the  reason  that  the  case  "presented 
the  property  feature  to  an  extent  sufficient 
to  satisfy  even  the  rule  adopted  by  the  court 
below." 

The  Court  of  Appeals  has  thus  emphatical- 
ly declared  that  the  term  "properly  right" 
Is  not  to  be  taken  in  any  narrow  sense,  and 
that  the  tendency  of  equity  in  cases  of  this 
description  should  be  to  extend,  rather  than 
to  restrict  the  jurisdiction..  Judge  Dili  says: 
"From  time  immemorial  It  has  been  the  rule 
not  to  grant  equitable  relief  where  a  party 
praying  for  it  had  an  adequate  remedy 
at  law;  but  modern  Ideas  of  what  are  ad- 
equate remedies  are  changing  and  expand- 
ing, and  it  is  gradually  coming  to  be  under- 
stood that  a  system  of  law  which  will  not 
prevent  the  doing  of  a  wrong,  but  only  af- 
fords redress  after  the  wrong  Is  committed. 
Is  not  a  complete  system,  and  Is  Inadequate 
to  the  present  needs  of  society."  It  is  diffi- 
cult to  Imagine  a  case  in  which  preventive  re- 
lief would  be  more  appropriate  than  the  pres- 
ent In  a  perfectly  unauthorized  way  a  cer- 
tificate falsely  purporting  to  be  made  by  Mr. 
Edison,  and  also  false  In  fact  because  the 
preparation  is  not  compounded  with  all  the 
Ingredients  of  the  formula.  Is  put  by  a  com- 
pany bearing  Edison's  name  upon  every  bottle 
of  Polyform  which  It  sells.  That  there  may 
be  no  mistake  as  to  who  Is  Intended,  the  cer- 
tificate Is  accompanied  with  a  likeness. 

I  think  an  Injunction  should  be  granted  re- 
straining the  defendant  company  from  hold- 
ing out,  either  In  the  name  of  the  company, 
or  by  certificate,  or  by  pictorial  representa- 
tion, that  Mr.  Edison  has  any  connection 
with  or  part  in  the  complainant's  business. 
I  cannot  divorce  the  company's  name  from 
the  other  parts  of  the  representation.  It,  is, 
as  the  evidence  stands,  part  of  the  fraudu- 
lent contrivance.  The  abstract  question  wheth- 
er a  company  can  innocently  use,  as  a 
part  of  Its  title,  the  name  of  a  distinguished 
living  character,  is  not  before  me  for  deci- 
sion, and  no  opinion  la  expressed  about  lb 


(73  M.  J.  B.  1) 

JOHNSON  t.  McKENNA  et  ai 

(Court  of  Chancery  of  New  Jersey.     July  22, 
1907.) 

Jotgmxht  —  Res  Judicata  —  Joint  Tort- 
feasors. 

A  decree  In  a  suit  to  recover  for  the'  fraud- 
ulent appropriation  of  a  surplus  resulting  from 
a  foreclosure  sale  of  complainant's  property 
against  one  of  the  joint  tort-feasors  is  not  a  bar 
to  a  suit  against  the  other  joint  tort-feasors, 
and  the  bill  in  a  second  snit  so  brought  is  not 
within  the  general  rule  el  equity  pleading  thai 
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•  supplemental  bill,  or  an  original  bill  in  the 
nature  of  a  supplemental  bill,  is  demurrable 
where  It  appears  on  its  face  to  have  been  filed 
after  a  decree  for  causes  known  to  complainant 
before  the  decree  was  entered. 

Bill  by  Aaron  E.  Johnson,  executor,  etc., 
of  Mary  E.  Throckmorton,  deceased,  against 
Thomas  B.  McKenna,  Jr.,  and  others.  De- 
murrer to  the  bill  overruled. 

Charles  J.  Roe,  for  demurrant  Aaron  E. 
Johnson,  pro  se. 

MAGIE,  Ch.  The  bill  demurred  to  recites 
the  filing  of  a  bill  In  this  court  by  Mary  E. 
Throckmorton,  on  January  18,  1903,  against 
Patrick  J.  Rellly,  Hugh  O'Reilly,  and  Patrick 
Skelly,  the  purpose  of  which  bill  was  to  ob- 
tain a  decree  requiring  the  defendants,  or 
some  of  them,  to  pay  to  Mary  E.  Throckmor- 
ton the  sum  of  $7,919.05,  which  complainant 
charged  had  been  obtained  out  of  the  sur- 
plus money  arising  from  the  sale  of  lands 
belonging  to  her,  sold  under  foreclosure  pro- 
ceedings in  which  a  large  surplus  had  re- 
sulted. The  theory  of  the  bill  was  that 
Patrick  J.  Rellly,  who  was  the  purchaser  at 
the  foreclosure  sale,  and  Hugh  O'Reilly  and 
Patrick  Skelly,  who  were  the  complainants 
in  the  foreclosure  bill,  had  fraudulently  con- 
spired to  obtain,  and  had  obtained,  the  sur- 
plus which  belonged  to  her  in  equity.  The 
present  bill  recites  that  the  cause  went  to 
hearing,  and  a  decree  therein  was  made 
against  Patrick  J.  Rellly,  and  not  against  the 
other  defendants.  The  opinion  of  Vice  Chan- 
cellor Pitney,  who  heard  the  case,  reported 
in  Johnston  v.  Rellly,  68  N.  J.  Eq.  130,  59  Atl. 
1044,  Indicates  that  Hugh  O'Reilly  and  Pat- 
rick Skelly  were  not  shown  to  have  been 
concerned  In  the  fraudulent  transaction,  but 
that  there  had  been  a  fraud  committed,  of 
which  Patrick  J.  Rellly  was  at  least  con- 
structively guilty,  although  he  did  not  per- 
sonally receive  the  proceeds  of  the  fraudu- 
lent transaction.  The  Vice  Chancellor  fur- 
ther found  that  the  present  demurrant,  Hugh 
B.  O'Reilly,  and  one  Thomas  B.  McKenna, 
Jr.,  had  in  fact  been  permitted  by  Patrick  J. 
Rellly  to  receive  the  proceeds  of  the  fraudu- 
lent transaction  and  had  acquired  and  re- 
tained the  eame. 

The  present  bill  frankly  admits  that  In  the 
course  of  the  examination  of  witnesses  in 
the  previous  cause  a  tortious  connection  of 
the  present  demurrant  and  of  McKenna  with 
the  transaction  was  plainly  shown.  If  there- 
upon the  complainant,  or  rather  Aaron  B. 
Johnson,  her  executor,  who  because  of  her 
death  pendente  lite  had  been  admitted  as 
complainant,  bad  Immediately  applied  to  the 
Vice  Chancellor  for  an  amendment  of  his 
bill,  so  as  to  charge  those  who  were  really 
shown  to  be  two  of  the  tort-feasors  liable  to 
answer  for  their  misconduct,  or  had  immedi- 
ately filed  a  bill  In  the  nature  of  a  supple- 
mental bill,  I  think  there  Is  no  doubt  that 
the  amendment  would  have  been  permitted, 
or  the  supplemental  proceeding  would  have 


been  brought  to  bearing  before  a  decree  was 
made.  Complainant,  however,  did  not  take 
either  of  these  obviously  appropriate  steps. 
On  the  contrary,  be  proceeded  to  a  decree 
against  Patrick  J.  Rellly  alone.  The  present 
bill  goes  on  to  say  that  complainant  has  been 
unable  to  enforce  his  decree  against  Patrick 
J.  Rellly,  and  that  the  estate  of  which  com- 
plainant is  the  representative  remains  un- 
satisfied for  the  fraudulent  abstraction  of  the 
money  in  equity  belonging  to  the  deceased. 
He  has  thereupon  filed  the  present  bill,  and 
brought  in  the  demurrant  and  McKenna  as 
the  parties  who  received  and  retain  a  por- 
tion of  the  money  obtained  by  the  fraud 
which,  under  the  previous  bill,  the  Vice  Chan- 
cellor found  had  been  perpetrated  upon  Mrs. 
Throckmorton. 

In  support  of  the  demurrer  it  Is  insisted 
that  the  demurrant  is  wholly  exonerated 
from  the  pursuit  of  the  complainant,  because 
the  complainant,  having  knowledge  of  the 
facts  which  his  demurrer  admits,  proceeded 
to  take  a  decree  against  one  of  the  joint  tort- 
feasors. The  argument  is  that  this  is  a  sup- 
plemental bill,  or  an  original  bill  in  the  na- 
ture of  a  supplemental  bill,  and  that  the 
general  equity  rule  Is  that  such  a  bill  will  be 
demurrable  if  it  appears  on  Its  face  to  be 
filed  after  a  decree  for  causes  which  became 
known  to  the  complainant  before  decree 
made.  Such  seems  the  general  rule  of  equi- 
ty pleading.  Story,  Eq.  Pldg.  $  338;  Bar- 
rlclo  v.  Trenton  Mut  Life  &  Fire  Ins.  Co., 
13  N.  J.  Eq.  155;  Commercial  Assurance  Co. 
v.  N.  J.  Rubber  Co.,  61  N.  J.  Eq.  446,  49  Atl. 
155.  But  I  am  unwilling  to  conclude  that 
the  present  case  falls  within  that  rule.  I 
think  this  bill  may  be  treated  as  an  original 
bill  against  two  of  three  original  tort-feasors, 
and  the  two  who  have  obtained  and  are  re- 
taining from  the  complainant,  or  from  the 
estate  of  which  he  is  the  executor,  money 
which  ought  to  be  paid  to  him,  and  which 
they  fraudulently  obtained  and  still  retain. 
Mr.  Pollock,  in  his  treatise  on  the  Law  of 
Torts,  declares  the  English  rule  with  respect 
to  tort-feasors  to  be  that  where  the  injured 
party  has  recovered  a  judgment  against  some, 
or  one,  of  the  joint  authors  of  a  wrong,  he 
cannot  sue  the  other  or  others  for  the  same 
matter,  even  If  the  judgment  In  the  first 
action  remains  unsatisfied.  By  a  note  to 
the  text  it  appears  that  be  deemed  this 
rule  had  been  finally  settled  in  the  English 
courts  by  the  decision  In  Exchequer  Chamber 
In  the  case  of  Brlsmead  v.  Harrison,  L.  R. 
7  C.  P.  547.  By  the  examination  of  the 
English  cases  before  that  case  it  is  clear 
that  whether  judgment  against  one  without 
satisfaction  was  a  bar  to  an  action  against 
other  joint  tort-feasors  was  left  uncertain. 
Pollock  on  Torts  (Am.  Ed.)  1 17a 

The  reasons  given  in  the  English  leading 
case  for  treating  the  judgment  against  one 
joint  tort-feasor  aa  a  bar  to  actions  against 
others  jointly  liable  seem  not  to  have  Im- 
pressed the  American  courts.    Judge  Cooley, 
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In  his  work  on  Torts*  sumB  Up  the  cases  In 
this  country  thus :  "When  the  suit  is  against 
several  joint  wrongdoers,  the  judgment  must 
be  for  a  single  sum  against  all  the  parties 
-found  responsible.  As  it  may  happen  that 
this  judgment  may  not  be  against  all  the 
parties  liable,  either  because  the  plaintiff 
was  not  at  first  aware  of  the  full  extent  of 
the  combination  which  has  injured  him,  or 
because  he  was  unable,  when  first  suing,  to 
obtain  service  on  all  the  parties  connected 
with  it,  it  becomes  a  question  of  Importance 
whether,  after  thus  proceeding  against  a 
part,  he  may  afterwards  sue  others.  And 
the  question  is  the  same  If,  having  volun- 
tarily elected  to  pursue  a  part  only,  he  finds, 
after  obtaining  judgment,  that  the  pecuniary 
responsibility  Is  not  what  he  had  supposed. 
Whatever  may  have  been  the  reason  for  pro- 
ceeding at  first  against  less  than  the  whole, 
It  is  conceded  on  all  sides  that  a  previous 
suit  against  one  or  more  is  no  bar  to  a  new 
suit  against  the  others,  even  though  the  first 
suit  be  pending  or  have  proceeded  to  judg- 
ment when  the  second  Is  brought  The  sec- 
ond, or  even  a  subsequent,  suit  may  proceed 
until  a  stage  has  been  reached  In  some  one 
of  them  at  which  the  plaintiff  is  deemed  In 
law  to  have  either  received  satisfaction  or  to 
have  elected  to  rely  upon  one  proceeding  for 
his  remedy,  to  the  abandonment  of  the  oth- 
ers." Cooley  on  Torts,  p.  167.  An  early  case 
involving  the  principle  was  decided  by  Chief 
Justice  Kent  in  Livingston  v.  Bishop,  1 
Johns.  (N.  T.)  290,  3  Am.  Dec.  830.  The 
American  doctrine  was  declared  by  the  Su- 
preme Court  of  the  United  States  to  be  that 
a  judgment  against  one  joint  trespasser  is 
no  bar  to  a  suit  against  others  for  the  same 
trespass,  and  that  nothing  short  of  full  sat- 
isfaction can  make  such  judgment  a  bar. 
Lovejoy  v.  Murray,  3  Wall.  (U.  S.)  1,  18  L. 
Ed.  129. 

The  reason  which  has  Impelled  the  courts 
of  law  In  this  country  to  permit  an  Injured 
party  to  pursue  his  relief  for  a  tort  against 
one  and  then  against  another  of  the  tort- 
feasors responsible,  until  he  obtains  a  satis- 
faction, appeals  as  strongly,  If  not  more 
strongly,  to  a  court  of  equity.  In  my  judg- 
ment, the  taking  of  the  decree  In  the  previ- 
ous cause  Is  no  bar  to  the  maintenance  of  a 
bill  against  co-conspirators  and  joint  tort- 
feasors not  Included  In  the  decree,  if  it  be 
made  to  appear  that  no  satisfaction  has  been 
obtained  from  the  person  charged  by  the 
decree. 

The  demurrer  must  therefore  be  overruled. 


(78  N.  J.  B.  87) 

WALTON  et  al.  v.  WALTON  et  al. 

(Court  of  Chancery  of  New  Jersey.    July  23, 
1907.) 

Wnxs— Description  of  Pbopkbtt— Residtt- 
abt  Clause. 

Testator  in  one  clause  of  hie  will  gave  a 
sum  of  money  to  trustees,  to  pay  the  income  to 
Ms  daughter  0.  during  her  life,  and  directed 


that  on  her  death  the.  fund  should  be  divided 
among  her  children,  and  provided  that  in  case 
no  children  survived  her  she  might  dispose  of 
the  fund  by  will.  Another  clause  gave  the  resi- 
due of  the  estate  to  testator's  wife.  C.  died 
without  issue,  and  without  exercising  her  power 
of  appointment  by  will.  At  the  date  of  the 
execution  of  the  will  C.  was  30  years  of  age  and 
unmarried.  Another  clause  of  the  will  provid- 
ed that,  in  case  of  the  death  of  a  certain  legatee 
fox  life  without  issue,  the  fund  given  such  lega- 
tee should  go  over  to  testator's  children.  Held, 
that  testator  supposed  that  the  power  of  dis- 

Sosition  given  to  C.  resulted  in  an  absolute  final 
ispoeition  of  the  fund,  and  the  gift  of  the  resi- 
due did  not  include  the  legacy  to  C.,  but  as  to 
the  same  testator  died  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  1290.] 

Suit  by  William  M.  Walton  and  others,  as 
surviving  executors  of  the  will  of  Mary  L. 
Walton,  deceased,  against  Samuel  T.  Walton 
and  others,  for  a  construction  of  the  will  of 
Elisha  L.  Walton,  deceased.  Will  construed, 
and  decree  advised. 

E.  W.  Demarest  and  P.  P.  Botzong,  for 

William  M.  Walton  et  al.    E.  M.  Colle,  for 

Samuel  T.  Walton  et  al.  C.  A.  Reed,  for 
Robert  B.  Pendleton,  administrator. 

PITNEY,  Advisory  Master.  This  is  a  tri- 
angular contest  between  the  next  of  kin  of 
Elisha  L.  Walton,  late  of  the  county  of  Hud- 
son, deceased,  and  the  beneficiaries  under  the 
will  of  Mary  L.  Walton,  who  was  the  widow 
of  the  said  Elisha  L.  Walton,  and  Robert 
B.  Pendleton,  who  was  the  surviving  husband 
and  administrator  of  Caroline  M.  Pendleton, 
who  was  one  of  the  children  of  the  said 
Ellsba  L.  and  Mary  L.  Walton.  Elisha  L. 
Walton  'died  In  1873,  testate  of  a  will.  His 
widow,  Mary  L.  Walton,  died  in  1894,  testate 
of  a  will,  and  Caroline  M.  Pendleton  died  In- 
testate and  without  issue  In  1902.  The  con- 
test In  the  cause  is  over  a  sum  of  $8,000 
which  remains  after  certain  losses  out  of  a 
sum  of  $10,000  In  the  hands  of  the  executors 
of  Mary  L.  Walton,  who  file  this  bill.  The 
contest  arises  out  of  the  two  clauses  In  the 
will  of  Elisha  L.  Walton,  namely,  item  8 
and  item  15. 

Item  8  Is  as  follows:  "Item  8.  I  give  and 
bequeath  unto  my  executors  and  the  surviv- 
ors and  survivor  of  them  the  sum  of  ten 
thousand  dollars,  in  trust  to  invest  the  same 
and  keep  tbe  same  invested  and  to  pay  the 
Interest  and  Income  thereof  semiannually  to 
the  sole  and  separate  use  of  my  daughter 
Caroline  Matilda  Walton  during  her  natural 
life,  and  upon  and  Immediately  after  her 
decease  the  said  sum  of  ten  thousand  dollars 
Bhall  be  equally  divided  between  her  chil- 
dren, share  and  share  alike;  but  If  at  the 
time  of  her  decease  she  shall  have  no  chil- 
dren her  surviving,  then  and  in  such  case 
she  shall  be  at  liberty  to  dispose  of  the  said 
sum  of  ten  thousand  dollars  by  her  last  will 
and  testament."  The  fund  therein  provided 
for  was  set  aside  and  kept  in  the  hands  of 
the  executors  of  Elisha  L  Walton,  one  of 
whom  was  his  widow,  Mary  L.  Walton,  and 
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aftw  her  death  was  retained  by  her  co- 
executor,  William  M.  Walton,  who  was  also 
one  of  the  executors  of  the  will  of  Mary  L. 
Walt**.  The  fifteenth  clause  of  the  will  of 
Ellsha  I*  Walton  Is  as  follows:  "Item  15. 
I  give,  devise  and  bequeath  all  the  rest,  resi- 
due and  remainder  of  my  estate,  both  real  and 
personal,  of  every  name  and  nature  whatso- 
ever, to  my  beloved  wife,  Mary  Louisa,  to 
have  and  to  hold  the  same  to  her  and  her 
heirs,  forever." 

The  said  Caroline  M.  (Walton)  Pendleton 
not  only  died  without  issue,  but  she  did  not 
at  any  time  exercise  the  power  of  appoint- 
ment by  will  given  to  her  by  the  eighth  Item 
of  her  father's  will.  The  result  is  that  the 
sum  of  money  here  in  question  did  not  pass 
to  her,  and  her  administrator  took  no  Inter- 
est therein.  The  cases  of  Downey  v.  Borden, 
36  N.  J.  Law,  460,  and  Pratt  v.  Douglas,  38 
N.  J.  Eq.  516,  are  conclusive  on  that  subject, 
and  this  result  was  not  disputed  by  counsel 
for  her  administrator.  The  sole  question  in 
the  cause  is  whether,  under  the  circumstan- 
ces of  this  case,  the  fund  passed  under  the 
residuary  clause  to  the  original  testator's 
wldoW.  If  so,  it  passes  under  the  terms  of 
her  will  to  the  beneficiaries  thereunder.  If  It 
did  not  pass  under  the  residuary  clause,  then 
the  first  testator  died  Intestate  as  to  that 
sum  of  money,  and  It  goes  to  his  next  of 
kin.  The  question,  then.  Is  this:  What  did 
the  testator  mean  by  the  words  in  the  fif- 
teenth item  of  his  will,  "all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and 
personal,  of  every  name  and  nature  whatso- 
ever"? 

In  ascertaining  the  intention  of  the  testa- 
tor here,  as  in  all  other  cases,  we  hiust  ex- 
amine the  admitted  circumstances  and  con- 
sider each  and  every  part  of  the  will.  He 
left  four  children,  and  be  made  separate  pro- 
vision for  each  one,  and  also  for  several  rela- 
tives, by  giving  specific  sums  of  money.  He 
gives  nothing  In  shares.  It  follows  that  he 
naturally  felt  that  there  might  and  probably 
would  be  a  residue  after  making  provision 
for  the  several  legacies  given  to  his  children 
and  relatives.  The  testator's  daughter  Caro- 
line M.  Walton  was  the  youngest  of  the  fam- 
ily, and  was,  at  his  death,  a  young  lady 
about  30  years  old  She  was  unmarried.  He 
gave  her  a  life  estate  in  $10,000,  with  re- 
mainder to  her  children,  if  she  had  any,  and 
with  power  of  disposition  by  will  over  the 
fund  If  she  left  no  children.  Now,  In  ascer- 
taining the  condition  of  the  testator's  mind, 
it  seems  to  me  extremely  difficult  to  suppose 
that  he  at  that  time  anticipated  that  his 
widow  would  survive  his  daughter,  and  that 
his  daughter  would  die  in  his  wife's  lifetime 
without  exercising  her  power  of  disposition. 
Putting  one's  self  in  the  place  of  the  testator, 
is  It  possible  to  believe  that  he  supposed  that 
under  any  contingency  the  provision  for  his 
daughter  would  pass  under  the  words  "rest 
and  residue"?  Are  we  not,  then,  compelled 
to  believe  that  when  he  came  to  the  fifteenth 


clause  of  his  will,  to  dispose  of  the  rest  and , 
residue,  he  excluded  from  that  rest  and  resi- 
due the  previous  legacies  which  he  had  given 
to  a  considerable  amount,  and  that  he  Includ- 
ed in  that  exclusion  the  provision  for  his 
daughter  Caroline? 

In  answering  this  question  we  must  not  for- 
get that  we  are  to  inquire  not  what  the  tes- 
tator meant  to  say,  but  what  he  meant  by 
what  he  did  say.  The  will  Is  drawn  by  a 
draftsman  who  was  familiar  with  all  the 
verbiage  In  ordinary  use  by  such  artists. 
There  is  no  ambiguity  or  lack  of  clearness  In 
any  of  the  language,  nor  is  there  any  evidence 
of  haste  or  lack  of  deliberation,  or  any 
failure  on  the  part  of  the  draftsman  to  ex- 
press all  that  was  given  him  to  be  expressed. 
It  is  quite  Impossible  to  believe  that  the  tes- 
tator's attention  was  called  to  the  possibility 
that  the.  gift  to  his  daughter  might  fall  by 
reason  of  her  neither  having  children  nor 
using  the  power  of  disposition  plainly  given.' 
The  precision  with  which  all  the  provisions 
are  expressed  and  the  completeness  of  the 
expression  indicates  that  the  failure  to  pro- 
vide for  the  contingency  which  has  happened 
was  due  to  an  absence  of  any  will  or  inten- 
tion on  the  part  of  the  testator  to  make 
such  provision.  In  item  11  of  the  will  we 
find  that  the  testator  makes  a  provision  for 
a  life  interest  in  a  fund  for  his  sister  Re- 
becca for  her  life,  and  then  provides  that  at 
her.  death  that  legacy  should  be  divided  be- 
tween his  four  children,  with  a  full  provision 
that,  in  case  of  the  death  of  either  of  those' 
four  children,  the  issue  of  each  of  them 
should  take  the  share  of  their  parents.  Then 
by  the  sixth  item  of  his  will  he  made  a  pro- 
vision for  a  legacy  for  his  granddaughter 
Elizabeth,  for  her  benefit  during  her  life, 
and  at  her  death  the  sum  to  be  divided 
between  her  children;  but,  if  she  died  with- 
out children,  "then  the  said  sum  of  two 
thousand  dollars  shall  be  equally  divided 
among  such  of  my  children  as  shall  then  be 
living,"  etc.  By  the  seventh  Item  he  gives 
the  sum  of  $10,000  to  be  invested  for  the 
benefit  of  his  daughter  Mrs.  Brown  during 
her  life,  and  at  her  death  the  same  to  be 
equally  divided  among  her  children;  but,  if 
she  left  no  children  surviving  her,  then  that 
daughter  should  be  at  liberty  to  dispose  of 
said  sum  by  her  last  will  and  testament. 
Then  follows  the  provision  for  his  daughter 
Caroline  here  in  question. 

It  thus  appears  that  the  attention  of  the 
testator  was  in  several  Instances  called  to- 
the  contingency  of  the  legatee  for  life  dying 
without  children,  and  In  one  case  he  provides 
that  the  money  shall  go  over  to  his  children, 
and  in  two  cases  he  provides  that  for  want 
of  children  the  legatee  for  life  shall  have  the 
power  of  disposition  by  will.  Now  It  seems 
to  me  that  these  circumstances  show  that 
the  testator  supposed  that  the  power  of  dia-> 
position  by  will  resulted  practically  in  an 
absolute  final  disposition  of  the  fund,  and 
that  he  did  not  suppose  that  there  was  any, 
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occasion  for  any  farther  disposition  of  either 
of  those  legacies  for  life,  and  that  in  fact 
he  entertained  no  will  or  wish  as  to  the  dis- 
position of  his  property  In  the  contingent 
which  has  arisen  in  the  present  case.  The 
conclusion  to  which  I  am  compelled  is  that 
the  testator  did  not  Intend  to  Include,  and 
that  we  are  not  driven  by  any  hard  and  fast 
rule. of  construction  to  the  conclusion  that 
he  did  Intend  to  include,  in  his  gift  of  the 
residue  the  legacy  here  in  question. 

I  have  examined  a  great  many  authorities 
found  In  the  books  on  this  subject  and  I  find 
none  that  govern  the  present  case,  and  I 
merely  repeat  what  has  been  said  frequently 
of  late  years  by  judges,  that  the  construction 
of  a  will  should  be  governed  by  the  language 
itself,  with  the  circumstances,  and  not  by 
precedents,  unless  they  be  precisely  the  same. 
One  class  of  cases  may  be  mentioned,  anc 
that  is  those  of  lapsed  legacies,  such  as  Tin- 
dall's  Ex'rs  v.  TlndaU,  24  N.  J.  Bq.  512. 
They  constitute  a  class  by  themselves.  The 
present  case  Is  not  In  that  class.  The 
legacy  here  took  effect  The  intention  of  the 
testator  as  to  It  has  been  entirely  carried 
out  I  can  find  nothing  in  the  will  that 
shows  that  he  had  any  further  Intention  in 
regard  to  it 

I  will  advise  a  decree  that  the  testator 
died  Intestate  as  to  this  fund,  and  it  will  be 
disposed  of  accordingly.  As  before  remark- 
ed, the  testator's  will  is  clear  that  his  daugh- 
ter Caroline  took  no  more  than  a  life  estate 
In  the  fund.  Hence  her  personal  representa- 
tive is  not  entitled  to  any  share  of  it 


(74  N.  J.  L.  883) 

BELCHER    T.    MANCHESTER    BLDO.    ft 

LOAN  ASS'N. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1907.) 

1.  Principal  and  Agent  —  Authority  of 
Agent— Payments— Question  fob  Court. 

(a,  b)  The  continued  possession  of  securi- 
ties by  an  agent  who  was  empowered  to  make 
an  investment  is  not,  when  such  possession  is 
plainly  consistent  with  the  original  authority, 
to  be  deemed  evidence  of  a  further  authority  to 
receive  payments  of  principal  and  interest  bn 
account  of  such  investment. 

(c)  When  the  facts  are  undisputed,  the  ques- 
tion whether  the  agent  has  the  requisite  author- 
ity to  bind  the  principal  in  the  receiving  of 
moneys  or  the  indorsing  of  checks  is  one  for 
the  court  to  determine. 

(d)  The  ratification  of  acts  will  not  be  in- 
ferred until  it  be  shown  that  the  principal  has 
full  knowledge  of  the  breach  of  duty  on  the 
part  of  his  representative,  and  then  continues 
to  be  inactive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  Si  627,  726.] 

2.  Triai^-Directing  Verdict. 

When  the  facts  are  not  in  dispute,  and  the 
inferences  from  them  not  in  doubt,  the  ques- 
tion at  issue  is  one  of  law,  and  the  control  or 
direction  of  a  verdict  is  not  erroneous. 

[EM.  Note. — For  cases  in  point  see  Cent.  Dig. 
rol.  46,  Trial,  §  877.] 

(Syllabus  by  the  Court) 


Error  to  Circuit  Court   Passaic  County. 

Action  by  Amherst  W.  Belcher  against  the 
Manchester  Building  &  Loan  Association. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  was  an  action  upon  contract  brought 
in  the  Passaic  circuit  court  by  the  defendant 
In  error,  plaintiff  below,  against  the  plaintiff 
In  error,  defendant  below.  The  declaration 
contained  the  common  counts,  and  annexed 
thereto  was  a  notice  (In  substance)  that  this 
action  is  brought  to  recover  the  amount  due 
to  the  plaintiff  from  the  defendant  for  the 
value  of  20  shares  of  the  stock  of  the  defend- 
ant corporation  belonging  to  the  plaintiff,  and 
which  the  defendant  has  wrongfully  refused 
to  pay  to  the  plaintiff,  $800  of  such  value 
having  been  unlawfully  withdrawn  from  the 
said  shares  by  the  defendant  about  March  26, 
1900,  and  $993.94,  the  residue  of  such  values 
having  been  unlawfully  withdrawn,  as  afore- 
said, about  November  15,  1902,  and  the  said 
shares  of  stock  thereupon  canceled.  The  de- 
fendant filed  a  plea  of  the  general  Issue.  The 
action  came  on  for  trial  before  a  circuit 
Judge  and  a  jury,  and  the  evidence  showed 
the  matters  following: 

The  plaintiff,  a  resident  of  Kingston,  N.  7., 
became  in  January  of  the  year  1896  a  mem1 
ber  of  the  defendant  association,  to  tile  extent 
of  20  shares.  The  plaintiff  had  requested  his 
brother,  William  H.  Belcher,  to  make  this 
Investment  for  him.  The  brother  was  at  the 
time  and  thereafter  president  of  the  associa- 
tion ;  but  the  plaintiff  was  not  influenced  by 
that  fact  (if  he  was  aware  of  it),  and  did  not 
deal  with  his  brother  in  his  official  capacity. 
An  account  was  opened  with  the  plaintiff  in 
the  association's  ledger,  and  a  passbook,  No. 
449,  was  made  out  in  his  name.  The  pass- 
book was  handed  to  the  brother,  and  the 
plaintiff  permitted  him  thereafter  to  retain 
It,  and  never  asked  for  It  or  for  any  other 
papers.  Apart  from  the  book,  It  did  not  ap- 
pear that  there  was  any  certificate  of  owner- 
ship of  the  shares.  The  passbook  was  not 
produced  at  the  trial,  having  been  destroyed 
In  the  great  lire  of  1902 ;  but  It  was  Intended 
to  show  and  did  show  the  number  of  shares 
held  by  the  plaintiff,  the  payments  made 
thereon,  In  virtue  of  his  membership,  and 
what  he  was  entitled  to  in  respect  of  the 
shares.  The  plaintiff  gave  bis  brother  dif- 
ferent sums  at  different  times  for  the  pur- 
pose of  paying  the  dues  upon  the  shares,  and 
continued  so  to  do  until  some  time  in  the  year 
1902.  After  this  he  supposed  that  the  inter- 
est of  other  Investments,  made  or  to  be  made 
for  him  by  his  brother,  was  sufficient  for 
such  dues,  and  was  applied  thereto.  Under 
this  supposition  he  rested  until  August  In  the 
year  1905,  and  did  not  at  any  time  personal- 
ly withdraw  any  part  of  the  value  of  his 
shares,  or  receive  any  part  thereof  by  way  of 
loan.  The  disappearance  of  William  H. 
Belcher  from  the  city  of  Paterson,  about 
the  1st  of  August  1905,  led  the  plaintiff  to  in- 
quire about  his  shares  in  the  association.    He 
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then  learned  the  situation  as  revealed  by  the 
association's  books,  and  by  It  set  up,  to  wit, 
that,  except  during  a  period  of  three  months, 
the  plaintiff's  dues  had  been  regularly  paid 
from  the  time  of  the  subscription  until  June 
in  the  year  1002,  at  which  time  the  value  of 
the  shares,  subject  to  a  loan,  was  $1,845.60. 
In  the  month  of  July,  1002,  the  ledger  account 
with  the  plaintiff  was  closed,  and  marked, 
"Withdrawn,  July,  1902,"  and  subsequently, 
"ck.  [check]  No.  1927."  In  March  of  the 
year  1900  It  appeared  that  the  association 
had  drawn  Its  check,  No.  1442,  for  the  pay- 
ment of  $800  "to  the  order  of  A.  W.  Belch- 
er," and  this  was  paid  at  the  bank,  with  the 
subsequent  acquiescence  of  the  association, 
upon  the  indorsement,  "A  W.  Belcher,  W. 
H.  Belcher,  Atty.";  and  In  November  of  the 
year  1902  It  further  appeared  that  the  asso- 
ciation had  drawn  its  check,  No.  1927,  for 
the  payment  of  $993.94  "to  the  order  of 
A  W.  Belcher,"  and  this  was  paid  by  the 
bank,  with  a  like  acquiescence,  upon  the  in- 
dorsements :  "A  W.  Belcher,  W.  H.  Belcher, 
Atty.  W.  H.  Belcher."  At  the  respective 
times  when  the  checks  were  drawn,  the  plain- 
tiff's contract  warranted  the  withdrawal  of 
the  sums  specified  In  the  checks — the  first  as 
a  loan;  the  second  in  extinguishment  of  the 
shares.  The  directions  for  the  withdrawing 
of  the  moneys  and  the  Issuing  of  the  checks 
were  given  by  W.  H.  Belcher  solely ;  he  hav- 
ing possession  of  the  passbook  until  its  de- 
struction or  surrender.  The  plaintiff  denied 
that  he  had  given  to  bis  brother  any  power  or 
authority  to  withdraw  any  moneys  due  upon 
the  shares  or  to  Indorse  the  checks.  The 
plaintiff  made  a  demand  upon  the  association, 
before  action  brought,  for  the  value  of  the 
shares.    This  was  admitted. 

At  the  close  of  the  testimony  the  counsel 
of  the  association  contended  that  it  was 
Its  right  to  go  to  the  jury  on  the  question 
whether  or  not,  from  all  the  circumstances 
of  the  case,  there  was  actual  authority  given 
to  W.  H.  Belcher  to  withdraw  the  plaintiff's 
money.  This  contention  was  denied  by  the 
trial  Judge,  and  an  exception  was  sealed.  The 
counsel  of  the  plaintiff  then  moved  for  the 
direction  of  a  verdict  In  his  favor ;  and  upon 
consideration  the  Judge  allowed  the  motion. 
To  this  ruling  an  exception  was  also  prayed 
and  sealed.  In  accordance  with  the  direction 
of  the  court  a  verdict  was  found  for  the 
plaintiff,  and  Judgment  was  entered  thereon 
in  the  circuit  court.  Whereupon  the  defend- 
ant below  sued  out  a  writ  of  error,  and  as- 
signs for  error  the  adverse  rulings  of  the 
court  above  mentioned. 

J.  W.  De  Xoe  and  Griggs  &  Harding,  for 
plaintiff  In  error.  John  H.  Reynolds  and  H. 
H.  Fleming,  for  defendant  In  error. 

GREEN,  J.  (after  making  the  foregoing 
statement  of  facts).  This  action  was  brought 
to  recover  the  withdrawal  value  of  20  shares 
In  the  defendant  association,  which  was  in- 
corporated under  "An  act  to  encourage  the 


establishment  of  mutual  loan,  homestead 
and  building  associations"  (1  Gen.  St  p. 
331),  and  the  defense  Interposed  was  that 
the  money  had  already  been  withdrawn  by 
the  plaintiff's  agent  in  that  behalf. 

X.  The  trial  court  refused  to  permit  the 
Jury  to  determine  whether  William  H.  Belch- 
er had  authority,  as  agent,  to  withdraw  the 
value  of  the  plaintiff's  shares  in  the  manner 
and  form  in  which  It  was  drawn.  A  univer- 
sal agency,  being  a  thing  extremely  rare, 
may  be  dismissed  from  present  considera- 
tion, and  agency  may  be  said  to  be  either 
general  or  special.  The  former  relation  aris- 
es where  one  is  authorized  to  transact  all 
business  of  another  of  a  particular  kind,  the 
latter  where  one  Is  authorized  to  act  In  a  sin- 
gle transaction  only.  See  Mechem  on  Agen- 
cy, H  1,  283 ;  Evans  on  Agency  (Swell's  Ed.) 
♦2,  nM,  »102;  Story  on  Agency  (8th  Ed.)  f 
17.  There  was  some  evidence  In  the  case  in 
band,  uncontradicted,  which  showed  that 
William  H.  Belcher  was  a  general  agent  of 
the  plaintiff  In  making  investments  in  this 
state. 

(a,  b)  Laying  hold  of  this,  the  counsel  of 
the  defendant  insists  that  the  plaintiff  should 
be  bound  with  respect  to  third  parties  (such 
as  the  defendant),  not  only  to  the  extent  of 
the  actual  authority,  but  also  to  the  extent 
of  the  apparent  authority  with  which  he  had 
clothed  his  brother,  if  the  latter  authority 
were  greater  than  the  former.  See  Story  on 
Agency,  §§  73,  126,  127,  443;  Mechem  on 
Agency,  H  282,  283;  Law  v.  Stokes  (1867) 
32  N.  J.  Law,  249,  251,  252,  90  Am.  Dec. 
655.  Then  It  la  further  insisted  that  one  in- 
stance of  the  application  of  the  principle 
just  stated  is  where  an  agent  has  been  em- 
powered to  make  an  investment,  and  is  per- 
mitted to  continue  in  possession  of  the  se- 
curities. This,  it  Is  said,  warrants  the  infer- 
ence of  fact  that  such  agent  Is  authorized  to 
receive  payments  of  the  principal  and  inter- 
est; and  Haines  v.  Pohlmann  (1874)  25  N. 
J.  Eq.  179,  182,  183,  Is  cited.  To  this  It  may 
be  answered  that  the  purpose  of  the  posses- 
sion of  securities  la  a  legitimate  Inquiry 
(Lawson  v.  Nicholson  [1894]  52  N.  J.  Eq. 
821,  824.  31  AtL  386)  ;  and  that,  In  the  pres- 
ent case,  the  continued  possession  of  the 
passbook  was  consistent  with  the  original  au- 
thority to  make  an  Investment,  because,  in 
discharging  this  agency,  the  periodical  pay* 
ment  of  dues  was  necessary,  and,  from  the 
proven  nature  of  the  passbook,  the  entry 
therein  of  such  payments,  as  and  when 
made,  was  for  the  protection  and  benefit  of 
the  plaintiff.  In  such  case  we  think  that  the 
continued  possession  of  the  passbook  was  not 
evidence  of  an  apparent  authority  to  receive 
payments  of  the  principal  and  Interest  of  the 
Investment. 

(c)  It  Is  next  urged  that  the  withdrawing 
of  the  two  sums 'of  money  by  checks  payable 
to  the  order  of  the  plaintiff,  and  indorsed  by 
William  H.  Belcher  as  attorney,  was  and  Is 
a  factor  of  no  Importance.  We  must  be  per* 
mltted   to   think  otherwise.    la   Gulick   v. 
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Grover  and  Holmes  v.  Grover  (1868)  88  N. 
J.  Law,  463,  97  Am.  Dec.  728,  this  court  con- 
sidered tbe  liability  of  the  defendant  (see 
page  465  of  33  N.  J.  Law  [97  Am.  Dec.  728]) 
upon  "notes  signed  in  tbe  defendant's  name 
by  bis  wife,  without  his  knowledge  or  con- 
sent, and  loaned  by  her,  without  tbe  hus- 
band's knowledge,  to  Holmes,  as  a  means  of 
raising  money  for  his  benefit"  Tbe  testi- 
mony showed  a  general  authority  in  the  wife 
to  sign  notes  in  tbe  husband's  name,  in  tbe 
course  of  bis  usual  business  (see  page  466 
of  38  N.  J.  Law  [97  Am.  Dec.  728}),  but  no 
further.  Thereupon  It  was  held  (see  page 
473  of  83  N.  J.  Law  [97  Am.  Dec.  7281)  that, 
when  the  facts  are  undisputed,  the  question, 
whether  tbe  agent  has  tbe  requisite  author- 
ity to  bind  bis  principal,  Is  for  the  court 
In  the  present  case,  the  evidence  showed  no 
authority  given  by  the  plaintiff  to  his  brother, 
to  effect  loans  with  tbe  Association  or  to 
withdraw  moneys  therefrom.  The  making 
of  the  checks  payable  to  the  order  of  tbe 
plaintiff  himself  was  a  recognition  by  the 
Association  of  the  lack  of  authority  in  W.  H. 
Belcher.  The  acts  of  both  parties  were  In 
accord,  and  the  evidence  suggests  no  dispute. 
The  decision  In  the  Grover  Cases  is  therefore 
applicable  and  controlling. 

If  the  question  be  narrowed  to  the  author- 
ity to  indorse  tbe  two  checks,  the  result 
must  be  the  same.  The  agency  In  such  case 
would  be  special,  and  must  be  shown.  See 
The  Flax  and  Hemp  Company  v.  Ballentlne 
(1838),  16  N.  J.  Law,  454;  Agricultural  Ins. 
Co.  v.  Fritz  (1897),  61  N.  J.  Law  211,  217,  39 
Atl.  910.    There  was  no  such  proof. 

(d)  It  Is  then  said  that  there  was  evi- 
dence for  the  jury,  of  a  ratification  by  the 
plaintiff  of  the  withdrawals  by  his  brother, 
In  that  the  former  never  intimated  that  these 
had  been  made  without  authority  until  about 
five  or,  at  least  three  years  thereafter.  To 
this  It  Is  a  sufficient  reply  that  William  H. 
Belcher  appears  to  have  been  a  man  of  some 
prominence  and  held  In  general  esteem ;  and 
that  it  was  neither  astonishing  nor  unlawful 
In  the  plaintiff  that  he  should  rest  In  tbe  belief 
of  the  propriety  of  such  a  brother's  dealings. 
Am  soon  as  the  brother-  disappeared,  and 
cause  for  disquietude  arose,  the  plaintiff  was 
prompt  In  making  inquiry,  and  then  in  dis- 
avowing his  brother's  authority.  The  ratifi- 
cation of  acts  will  not  be  Inferred  until  the 
principal  has  full  knowledge  of  the  breach 
of  duty  on  the  part  of  bis  representative,  and 
then  continues  to  be  inactive.  See  Gulick  v. 
Grover  and  Holmes  v.  Grover  (1868)  33  N.  J. 
Law,  463,  471,  97  Am.  Dec.  728;  Dowden  v. 
Cryder  (1893)  55  N.  J.  Law,  829,  333,  26  Atl. 
941. 

2.  The  trial  court  directed  a  verdict  for 
the  plaintiff.  It  being  already  found  that 
the  facts  touching  the  authority  of  the  agent 
were  not  in  dispute,  it  Is  almost  superfluous 
now  to  attempt  to  Justify  the  direction. 
When  the  facts  are  not  In  dispute,  and  the 
Inferences  from  them  are  not  In  doubt  the 
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question  at  issue  Is  one  of  law  for  the  court 
and  the  direction  of  a  verdict  Is  not  erro- 
neous. See  Gulick  v.  Grover  and  Holmes  v. 
Grover  (1868)  33  N.  J.  Law,  463,  473,  97 
Am.  Dec  728 ;  Amer.  D.  &  I.  Go.  v.  Trustees 
of  Public  Schools  (1885)  39  N.  J.  Bq.  409, 
449;  McCormack  v.  Standard  Oil  Co.  (1897) 
60  N.  J.  Law,  243,  245,  248,  37  Atl.  617; 
Amer.  Saw  Co.  v.  First  Nat  Bank  (1897) 
60  N.  J.  Law,  417,  427,  38  Atl.  662 ;  Strauss 
v.  Amer.  Talcum  Go.  (1899)  63  N.  J.  Law, 
613,  615,  44  Atl.  631.  Compare,  In-  case  of 
a  nonsuit  Furniture  Co.  v.  Board  of  Edu- 
cation (1896)  58  N.  J.  Law,  646,  648,  85  Atl. 
397. 

The  judgment  of  the  Passaic  circuit  court 
must  be  affirmed. 

(74  N.  H.  262) 
PAGE  BELTING  CO.  v.  F.  H.  PRINCE  & 
CO.  et  al. 

(Supreme   Court  of  New   Hampshire.     Merri- 
mack.    June  4,  1907.) 

L  Interpleader— Facts  Adthokizing  Bill. 
Where  P.  holds  stock  in  a  corporation,  the 
certificate  for  which  is  issued  to  him  as  "trus- 
tee," and  by  virtue  thereof  claims  the  dividends, 
and  W.  claims  the  dividends  and  that  the  stock 
was  pledged  to  him  and  deposited  with  P.  as 
his  agent,  and  that  P.  surrendered  the  pledged 
certificate  to  the  corporation  and  "wrongfully" 
took  the  new  certificate  in  his  name  as  trustee, 
and,  though  requested,  has  refused  to  deliver 
the  certificate  to  W.,  the  facts  make  it  hazard- 
ous for  the  corporation  to  make  the  payment  to 
either;  so  that  it  may  maintain  a  bill  of  inter- 
pleader against  them  to  determine  the  right  be- 
tween them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Interpleader,  §  9.] 

2.  Same— Necessary  Pasties. 

The  pledgor  of  such  stock  Is  not  a  neces- 
sary party  to  such  bill  of  interpleader. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Bill  of  interpleader  by  the  Page  Belting 
Company  against  F.  H.  Prince  &  Co.  and 
others.  Demurrer  to  bill  was  overruled,  sub- 
ject to  exception.    Exception  overruled. 

Blwln  L.  Page,  for  plaintiff.  Burnham, 
Brown,  Jones  &  Warren,  for  defendant 
Prince.  Streeter  &  Hollis,  for  defendants 
Wallace. 

WALKER,  J.  This  is  a  bill  of  interplead- 
er, to  which  the  defendant  Prince,  doing 
business  under  the  firm  name  of  Prince  & 
Co.,  filed  a  demurrer,  and  the  other  defend- 
ants, representing  the  partnership  of  E.  G. 
&  E.  Wallace,  have  filed  an  answer.  The 
question  now  before  the  court  arises  upon 
the  demurrer,  which  the  superior  court  over- 
ruled, subject  to  exception.  The  plaintiff's 
allegations  are  la  substance  as  follows: 
Prince  holds  485  shares  of  the  capital  stock 
of  the  plaintiff  corporation,  Issued  to  him 
as  trustee,-  and  by  virtue  of  his  certificate  he 
claims  the  dividends  which  have  been  declar- 
ed upon  the  stock,  and  which  the  plaintiff 
holds  in  its  possession.    He  has  demanded 
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payment  of  the  same  of  the  plaintiff,  which 
it  has  refused  to  comply  with.  The  stock 
in  question  was  originally  sold  by  the  Wal- 
laces to  Coffin  &  Stanton  In  1894.  At  the 
same  time  the  Wallaces  employed  Prince  to 
purchase  for  them  certain  bonds  of  the  city 
of  Ironwood,  in  the  state  of  Michigan. 
Prince,  acting  as  the  agent  of  the  Wallaces, 
on  September  22,  1894,  entered  into  a  con- 
tract with  Coffin  &  Stanton,  by  which  they 
agreed  to  deliver  to  the  Wallaces  bonds  of 
the  city  of  Ironwood  to  the  amount  of  $150,- 
000,  properly  certified,  and  to  deposit  with 
Prince,  as  agent  of  the  Wallaces,  the  stock 
above  referred  to  as  security  for  the  per- 
formance of  their  agreement  In  pursuance 
of  this  understanding,  Coffin  &  Stanton  de- 
livered to  Prince,  as  agent  of  the  Wallaces, 
certificates  of  the  stock  of  the  plaintiff  cor- 
poration for  435  shares  as  security  for  their 
delivery  of  the  Ironwood  bonds.  The  bonds 
were  never  legally  Issued,  and  were  never 
delivered  or  tendered  to  the  Wallaces,  or  to 
their  agent,  Prince.  Coffin  &  Stanton  soon 
became  Insolvent,  and  a  receiver  was  ap- 
pointed, who,  after  the  affairs  of  the  firm 
were  wound  up,  was  discharged  on  the  25th 
day  of  August,  1905.  It  is  claimed  by  the 
Wallaces  that  the  pledged  stock  became  their 
property  upon  the  failure  of  Coffin  &  Stan- 
ton to  deliver  the  bonds,  and,  if  not,  that 
the  right  of  Coffin  &  Stanton  to  redeem  the 
stock  has  been  lost;  said  firm  having  re- 
linquished all  interest  in  the  stock  in  satis- 
faction of  their  breach  of  the  contract  to  de- 
liver the  bonds.  After  the  failure  of  Coffin 
&  Stanton  to  deliver  the  bonds,  Prince  sur- 
rendered the  certificates  for  the  stock  to 
the  plaintiff,  and  "wrongfully"  took  a  new 
certificate  for  the  same  In  the  name  of  F.  H. 
Prince  A  Co.,  trustee.  Although  requested, 
Prince  has  refused  to  deliver  the  certificate 
of  the  stock  to  the  Wallaces.  Both  Prince 
and  the  Wallaces  have  demanded  the  pay- 
ment of  the  dividends,  but  no  claim  has  been 
made  upon  the  plaintiff  by  Coffin  &  Stanton, 
or  their  receiver.  Many  of  the  foregoing  al- 
legations appear  In  the  answer  of  the  Wal- 
laces, which  were  incorporated  into  the  bill 
by  an  amendment  The  plaintiff  filed  an  affi- 
davit of  noncollusion. 

The  general  principles  of  Justice  and  equi- 
ty in  accordance  with  which  bills  of  inter- 
pleader are  sustained  are  not  doubtful.  In 
this  state  they  have  been  clearly  stated  in 
Farley  v.  Blood,  30  N.  H.  354,  where  it  Is 
said  (pages  360,  361):  "When  the  party 
would  maintain  a  bill  of  the  character  of 
this  one,  he  must  allege  and  show  that  he  la 
ignorant  of  the  rights  of  the  different  claim- 
ants, or,  at  least  that  there  is  doubt  as  to 
which  of  them  la  entitled  to  the  fund  or  oth- 
er matter  which  is  the  Bubject-matter  of  the 
proceeding.  It  can  be  maintained  only  when 
the  same  debt  or  duty  or  other  thing  is 
claimed  by  two  or  more  parties  by  different 
and  separate  interests,  and  in  which  the 
claimant  [plaintiff]  has  no  interest  beyond 


that  of  a  mere  trustee  or  stakeholder,  and 
where,  from  bis  own  showing,  he  cannot  de- 
termine the  right  between  the  conflicting 
claimants  without  hazard  to  himself.  •  *  * 
The  danger  of  injury  to  the  complainant 
arising  out  of  the  opposing  claims  and  doubt- 
ful rights  of  the  several  defendants  as  be- 
tween themselves,  1b  the  general  ground  of 
jurisdiction  in  the  case  of  a  simple  bill  of 
interpleader.  It  must  appear  from  the  com- 
plainant's own  showing  that  he  cannot  pay 
the  debt  or  render  the  duty  or  other  thing  to 
either  of  the  parties  claiming  the  same  with- 
out some  risk  of  being  substantially  liable 
for  the  same  debt  or  duty  to  the  other." 
This  general  statement  of  the  law  of  Inter- 
pleader is  recognized  as  sound  by  the  au- 
thorities (4  Pom.  Eq.  Jur.  %  1320  et  seq.; 
Macl.  Interp.  10;  Salisbury  Mills  v.  Town- 
send,  109  Mass.  115, 121;  Crane  v.  McDonald, 
118  N.  Y.  648,  655,  23  N.  E.  991),  and  Is  not 
In  fact  questioned  by  the  parties  to  this 
proceeding.  It  seems  to  be  conceded  that  if. 
the  facts  are  sufficient  in  law  to  justify  the 
plaintiff  In  entertaining  a  reasonable  doubt 
as  to  which  of  the  claimants  the  dividends 
belong,  it  is  entitled  to  call  upon  them  to  de- 
termine the  question  by  Interpleading. 

The  substantial  question,  therefore,  for 
decision  at  this  time,  Is  whether  the  facts 
admitted  by.  Prince  by  the  demurrer,  and 
claimed  by  the  Wallaces  in  their  answer,  to 
be  true,  have  a  reasonable  tendency  to  show 
that  the  respective  claims  of  the  defendants 
to  the  dividends  held  by  the  plaintiff  make 
It  hazardous  for  the  plaintiff,  In  the  due 
performance  of  its  duty,  to  pay  the  money 
to  either.  Prince  insists  that,  as  the  stock 
stands  in  his  name  as  trustee  upon  the  books 
of  the  company,  the  Wallaces  can  make  no- 
valid  or  reasonable  claim  to  it  or  to  the 
dividends,  as  against  the  plaintiff.  As  a  gen- 
eral proposition  it  may  be  true  that  the  reg- 
istered holder  of  stock  is  entitled  to  the  divi- 
dends. In  the  absence  of  other  facts,  he  has 
a  prima  facie  right  to  them,  but  it  Is  a  right 
that  may  be  defeated.  2  Cook,  Corp.  {  538. 
In  the  case  of  the  pledge  of  stock,  It  seems 
to  be  well  settled  that  the  pledgee  is  entitled 
to  the  dividends  as  against  the  corporation, 
although  the  transfer  is  not  recorded  on  the 
corporate  books,  provided  it  has  notice  of 
the  pledge.  2  Cook,  Corp.  {  468.  As  divi- 
dends paid  to  the  pledgor  by  the  corpora- 
tion in  ignorance  of  the  pledge  belong  to  the 
pledgee,  who  may  recover  them  of  the  pledg- 
or (Meredith  Bank  v.  Marshall,  68  N.  H. 
417,  44  Atl.  526),  there  is  no  valid  reason 
why  he  may  not  recover  them  of  the  cor- 
poration holding  them  with  notice  of  the 
pledge,  whether  the  transfer  has  been  actual- 
ly recorded  or  not  Upon  this  view  of  the 
lawtthe  question  arises  whether  it  might  be 
found  from  the  facts  alleged,  that  the  Wal- 
laces are  the  pledgees  of  the  stock,  which 
Prince  holds  as  their  agent  If  that  is  their 
relation  to  the  stock,  it  would  follow  that 
after   notice  of    their   claim    the   plaintiff 
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would  be  liable  to  them  for  the  dividends. 
Whether  Prince  is  their  agent  in  this  re- 
spect, so  far  as  appears  from  the  case,  is 
a  question  of  fact;  and,  as  it  is  several 
times  alleged  that  he  is  their  agent  to  bold 
the  stock  for  them,  the  demurrer  admits 
that  such  Is  the  fact.  Hence  it  follows  that 
the  claim  of  the  Wallaces  is  not  frivolous 
or  unreasonable.  As  their  simple  agent. 
Prince  could  not  insist  upon  the  payment  of 
the  dividends  to  him  after  his  power  as 
agent  was  substantially  revoked  by  the 
Wallaces'  demand  upon  him  for  the  stock 
and  upon  the  plaintiff  for  the  dividends. 

But  it  is  urged  that  It  is  alleged  that 
Prince's  certificate  shows  that  he  holds  the 
stock  as  trustee,  and  that  he  is  something 
more  than  a  mere  agent  There  Is  no  allega- 
tion In  the  bill  explaining  what  is  meant  by 
the  term  "trustee,"  as  used  in  the  certificate. 
Upon  investigation  it  might  be  found  to 
have  no  broader  signification  than  the  term 
"agent" — a  position  the  Wallaces  may  as- 
sume— or  It  might  appear  that  it  was  used 
for  the  protection  of  some  cestui  que  trust, 
in  accordance  with  Prince's  contention.  The 
fact  of  its  significance  is,  to  say  the  least, 
doubtful,  and  equity  does  not  require  the 
plaintiff  to  decide  the  question  at  its  peril. 
Moreover,  It  Is  alleged  that  Prince  "wrong- 
fully" surrendered  the  original  certificates 
pledged  with  htm  as  the  agent  of  the  Wal- 
laces and  took  out  a  new  certificate  in  his 
name  as  trustee.  It  does  not  appear  in 
whose  name  the  stock  stood  when  it  was 
pledged.  It  may  have  been  indorsed  in  blank 
by  the  pledgors  and  held  under  that  author- 
ization by  Prince  until  he  took  out  the  new 
certificate  In  his  name  as  trustee.  But,  how- 
ever that  may  be,  for  the  purposes  of  this 
discussion  It  must  be  assumed  that  the  stock 
was  properly  pledged  to  the  Wallaces  and 
held  by  Prince  as  their  agent  Under  these 
circumstances  he  could  not  change  the  ca- 
pacity In  which  he  held  it  as  a  simple  agent 
to  that  of  a  trustee  for  some  stranger  with- 
out the  consent  or  acquiescence  of  the  Wal- 
laces, his  principals;  and  his  attempt  to  do 
so  by  taking  out  a  new  certificate,  indicat- 
ing such  a  change,  without  their  concur- 
rence, would  be  a  violation  of  his  duty  as 
their  agent  and,  as  stated  in  the  bill,  wrong- 
ful. Whether  his  act  In  this  respect  was 
wrongful  may  be  a  question  of  fact,  depend- 
ing upon  the  actual  authority  given  him  by 
the  Wallaces.  If  they  authorized  him  to  do 
It  his  act  was  not  wrongful  as  against  them; 
otherwise.  It  probably  Would  be.  Since  the 
defendants  respectively  make  two  distinct 
and  Inconsistent  claims  to  the  dividends, 
neither  of  which  appears  to  be  frivolous, 
manifest  Justice  and  equity  require  that  they 
should  litigate  the  matter  between  them  for 
the  protection  of  the  plaintiff,  who  is  merely 
an  indifferent  stakeholder. 

It  Is  further  objected  to  the  maintenance 
of  this  proceeding  that  Coffin  and  Prince  are 
Indispensable   parties,    since  they    are   the 


pledgors  of  the  stock  and  may  have  a  right 
to  redeem  it  But  if  they  pledged  it  to  the 
Wallaces,  and  It  should  turn  out  &s  alleged, 
that  Prince  was  merely  an  agent  of  the  Wal- 
laces, and  the  plaintiff  should  be  ordered  to 
pay  them  the  dividends,  it  is  not  perceived 
why  the  pledgors'  rights,  if  any,  to  an  ac- 
counting for  the  dividends  so  paid,  would 
be  affected  by  the  practical  termination  of 
the  contract  of  agency  existing  between  the 
Wallaces  and  Prince.  In  that  contract  so 
far  as  the  bill  alleges  the  situation,  the 
pledgors  have  no  interest  which  would  be 
prejudiced  If  the  contention  of  the  Wallaces 
should  be  sustained;  and  if,  on  the  other 
hand,  it  should  be  held  that  the  dividends 
should  be  paid  to  Prince  as  trustee,  the 
pledgors'  rights  In  the  final  disposition  of 
the  money  and  stock  Would  not  be  affected. 
That  is  a  question  in  which  the  plaintiff  Is 
not  interested  and  which  does  not  occasion 
it  any  inconvenience  or  embarrassment  It 
merely  seeks  protection  In  the  payment  of 
the  dividends.  Whether  the  rightful  payee 
Is  the  absolqte  owner  of  the  money,  whether 
his  title  to  It  Is  legal,  or  equitable,  or  both, 
with  reference  to  third  parties,  or  whether 
he  is  or  not  bound  to  ultimately  account  for 
the  dividends  and  stock,  to  some  undisclosed 
cestui  que  trust,  are  questions  whose  solu- 
tion is  not  necessary  for  the  protection  of 
the  plaintiff,  and  consequently  It  Is  unneces- 
sary to  speculate  upon  them  In  the  present 
aspect  of  the  case.  The  demurrer  was  prop- 
erly overruled,  and  the  order  must  be' 
Exception  overruled. 

CHASE,  J*  did  not  sit    The  others  con- 
curred. 


(74  N.  H.  JOO)  " 

ATTWILL,  v.  DOLE. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
June  29,  1907.) 

1.  Executors— Accounting  —  Persons  Who 
mat  Compel. 

Testamentary  trustees  having  assumed  the 
execution  of  a  trust,  the  executor  of  the  will 
occupied  no  fiduciary  relation  to  the  cestui  que 
trust,  and  neither  the  cestui  que  trust  nor  her 
administrator  could  call  upon  the  executor  to 
execute  the  trust  or  compel  him  to  account 
as  trustee,  but  the  trustees  alone  could  compel 
an  accounting. 

2.  Tbtjbts— Appointment  of  Trustee— Fail- 
ure to  Give  Bond-— Effect. 

That  testamentary  trustees  did  not  give  a 
bond  did  not  operate  as  a  declination  of  the 
trust,  so  as  to  impose  on  the  executor  the  duty 
of  administering  the  trust ;  for  to  have  the  ef- 
fect of  a  declination  it  should  appear,  under  the 
express  provisions  of  Pub.  St.  1901,  c.  198,  { 
4,  that  they  neglected  or  refused  "to  give  bond 
when  required." 

Transferred  from  Superior  Court  Grafton 
County;  Chamberlain,  Judge. 
-  Bill  by  Henry. Attwlll,  administrator,  etc., 
of  Emily  Sweatt,  deceased,  against  Charles 
A  Dole,  executor,  etc.,  of  Maria  Buck,  de- 
ceased.   Case  transferred  from  the  trial  term 
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on  plaintiffs'  exception  to  the  dismissing  of 
his  bill.    Exception  overruled. 

Maria  Buck  died  April  29,  1902.  By  ber 
will  she  gave  to  Fred  A.  Sweatt  and  Mary  B. 
Fairbanks  a  certain  sum  of  money,  "In  trust 
for  the  support  and  maintenance  of  said 
Fred's  mother,  Emily  Sweatt,  the  principal 
as  well  as  the  Interest  to  be  used,  If  neces- 
sary, for  her  comfortable  support;  but  if, 
at  the  time  of  her  decease,  there  is  any 
unexpended  balance  of  this  legacy  in  the 
hands  or  possession  of  said  trustees,  the  same 
la  then  to  be  paid  or  to  go  to  said  Fred's 
daughter,  Marian  E.  Sweatt,  and  her  heirs." 
Emily  Sweatt  died  December  3,  1902.  Her 
estate  was  in  fact  insolvent  The  debts 
proven  against  it  to  the  amount  of  $526.76 
were  contracted  for  her  necessary  support 
and  maintenance  after  the  death  of  Maria 
Buck.  Upon  the  request  of  the  trustees 
named  in  the  will,  the  defendant  in  June  and 
November  sent  them  small  sums  of  money; 
and  in  July  a  daughter  of  Mrs.  Sweatt  wrote 
one  of  the  trustees  for  some  money  with 
which  to  pay  outstanding  bills.  This  request 
was  forwarded  to  the  defendant  The  trust 
fund  amounted  to  about  $1,800,  and  the  de- 
fendant has  accounted  for  the  same  to  the 
parties  named  in  the  will  to  receive  it  after 
the  death  of  Emily.  The  trustees  furnished 
no  official  bond.  Upon  these  facts  the  court 
ruled  that  the  bill  be  dismissed,  and  the 
plaintiff  excepted. 

Guy  G.  Richards,  for  plaintiff.  Charles 
A.  Dole,  pro  se. 

WALKER,  J.  There  was  evidence  that 
the  trustees  appointed  by  the  testatrix,  Maria 
Buck,  in  her  will,  assumed  the  execution  of 
the  trust  It  appears  that  they  received  from 
the  defendant  several  sums  of  money  before 
the  death  of  Emily  Sweatt  presumably  for 
her  benefit  under  the  trust  There  is  no 
intimation  that  they  in  fact  declined  the 
trusteeship  created  in  the  will;  and  as  the 
ruling  of  the  court  dismissing  the  bill  is 
consonant  with  a  finding  upon  this  evidence 
that  they  assumed  the  duties  of  trustees 
and  were  acting  as  such,  It  cannot  be  inferred 
as  a  matter  of  law  or  of  fact  that  the  de- 
fendant occupied  that  fiduciary  relation  to  the 
cestui  que  trust  Under  these  circumstances, 
it  is  apparent  that  Emily  Sweatt  during  her 
lifetime  could  not  have  called  upon  the  de- 
fendant to  execute  the  trust  or  compelled 
him  to  account  to  her  as  her  trustee.  If  he 
did  not  pay  over  to  the  trustees  the  fund 
bequeathed  in  trust  they — not  she — could 
compel  him  to  account  upon  a  proper  pro- 
ceeding. As  her  administrator  has  no  greater 
rights  in  this  respect  than  she  had,  the  plain- 
tiff's bill  was  properly  dismissed. 

The  fact  that  the  testamentary  trustees 

did  not  furnish  an  official  bond  to  the  Judge 

of  probate  Is  not  Important    Their  omission 

'■"•»  immediately  upon  the  decease  of 

rtatrlx  did  not  Impose  upon  the  execu- 

e  duties  of  administering  the  trust 


Nor  did  It  operate  as  a  declination  of  the 
trust  by  the  parties  named  in  the  will  as 
trustees,  so  as  to  give  plausibility  to  the  ar- 
gument that  the  executor  thereupon  became 
a  trustee  in  their  stead;  for,  to  have  that 
effect  H  should  appear  that  they  neglected 
or  refused  "to  give  bond  when  required." 
Pub.  St.  1901,  c.  198,  |  4.  There  is  no  finding 
that  they  were  required  or  requested  to  fur- 
nish a  bond.  In  fact  there  was  no  occasion 
for  a  bond  until  the  fund,  or  a  part  of  It 
was  turned  over  to  them. 

Whether  the  defendant  is  accountable  to 
the  trustees,  and,  If  so,  for  how  much,  and 
■whether  the  trustees  have  fully  performed 
the  duties  imposed  upon  them  by  the  terms  of 
the  will,  are  manifestly  questions  which  It 
is  not  advisable  to  consider  at  this  time. 

Exception  overruled.    All  concurred. 

(74  N.  H.  am 

MADIGAN  v.  BERLIN  ST.  RT. 

(Supreme  Court  of  New  Hampshire.     Coos. 
June  29,  1907.) 

Street  Railroads  —  Collision  with  Bot— 
Neoltgence— Evidence. 

Evidence  in  an  action  for  death  of  a  boy, 
seven  years  old,  who,  having  been  sitting  with 
other  boys  at  a  place  where  boys  usually  con- 
gregated, at  that  time  of  the  day,  on  a  street 
fence,  watching  a  steam  engine  just  outside  the 
street,  alighted  and  stepped  in  front  of  or 
against  a  street  car,  on  a  track  six  feet  from  the 
fence,  held  sufficient  to  go  to  the  jury  on  the 
questions  of  negligence  and  contributory  negli- 
gence; there  being  evidence  of  fast  driving  of 
the  car,  of  omission  to  give  warning  of  its  ap- 
proach, and  that  the  motorman  looked  '  away 
from  the  track  as  the  car  approached  the  place. 

Transferred  from  Superior  Court;  Stone, 
Judge. 

Action  on  the  case  by  Thomas  H.  Madigan, 
Jr.,  administrator,  against  the  Berlin  Street 
Railway,  for  negligently  causing  the  death 
of  plaintiff's  intestate.  Verdict  for  plaintiff. 
Transferred  from  superior  court  on  defend- 
ant's exception  to  the  denial  of  a  motion  for 
an  order  directing  a  verdict  in  its  favor.  Ex- 
ception overruled. 

Henry  F.  Hollis  and  Thomas  H.  Madigan, 
Jr.,  for  plaintiff.  Rich  &  Marble,  Goss  & 
Tardivel,  and  Foster  &  Foster,  for  defend- 
ant 

CHASE,  J.  The  plaintiff's  intestate,  a  boy 
about  seven  years  old,  was  run  over  and 
fatally  injured  by  a  car  on  the  defendant's 
railway  in  Main  street  In  Berlin,  opposite  the 
French  Catholic  Convent  The  convent  is  on 
the  westerly  side  of  the  street  and  the  de- 
fendant's railway  track  is  on  the  extreme 
easterly  side;  the  easterly  rail  being  within 
about  six  feet  of  the  fence  dividing  the  street 
from  the  adjoining  land.  On  the  easterly 
side  of  the  fence  and  near  to  it  there  is  a 
branch  railroad,  which  is  operated  by  steam 
power.  The  intestate,  with  several  of  his 
companions  of  about  the  Same  age,  having 
just  been  dismissed  from  a  school  in  the 
convent  in  accordance  with  its  daily  nmtina, 
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went  across  the  street  and  got  upon  the  fence 
to  watch  a  locomotive  and  train  of  cars  that 
were  passing  over  the  steam  railroad.  As 
the  defendant's  car  passed,  or  was  about  to 
pass,  the  children  on  the  fence,  the  Intes- 
tate alighted  from  the  fence,  and  stepped 
either  In  front  of  or  against  the  car,  and 
received  the  Injury  complained  of.  The  evi- 
dence tended  to  prove  that  pupils  from  the 
convent  schools  were  usually  around  and 
near  the  defendant's  track  opposite  the  con- 
vent at  the  hour  of  the  day  when  the  Intes- 
tate was  Injured. 

The  negligence  alleged  by  the  plaintiff  con- 
sisted of  the  fast  driving  of  the  car,  the 
acts  of  the  motorman  in  looking  away  from 
the  track  as  the  car  approached  the  children, 
and  the  omission  to  ring  the  bell  or  give  oth- 
er warning  of  the  car's  approach.  The  plain- 
tiff laid  before  the  jury  evidence  tending  to 
prove  all  these  propositions.  The  defendant 
does  not  question  the  relevancy  or  compe- 
tency of  the  plaintiff's  testimony;  but  it  says 
that  portions  of  It  are  inherently  Incredible, 
and  that  it  as  a  whole  was  greatly  outweigh- 
ed by  Its  testimony,  and  consequently,  that 
It  was  entitled  to  have  a  verdict  ordered  In 
its  favor.  The  record  does  not  disclose  any 
such  absurdity  In  the  plaintiff's  testimony, 
or  any  such  preponderance  In  the  weight  of 
the  defendant's  testimony,  as  would  justify 
the  conclusion  that  Impartial,  reasonable 
men  would  unanimously  find,  from  a  consid- 
eration of  It,  that  the  boy's  injury  was  not 
due  to  the  defendant's  negligence  in  some 
one  or  more  of  the  particulars  alleged.  If 
the  motorman  was  looking  away  from  the 
track  and  did  not  notice  the  boys  upon  the 
fence,  or  If  he  was  driving  the  car  without 
any  regard  to  the  probable  presence  of  chil- 
dren dangerously  near  the  track  at  that  place 
and  hour  of  the  day,  or  to  the  actual  pres- 
ence of  the  children  upon  the  fence  at  that 
time,  it  might  reasonably  be  found  that  he 
did  not  exercise  the  care  that  ordinary  pru- 
dence required  under  the  circumstances. 
Even  If  be  saw  the  boys  upon  the  fence,  or- 
dinary prudence  would  seem  to  require,  In 
view  of  their  tender  years,  that  some  precau- 
tions should  be  taken  to  avoid  Injuring  them 
in  case  they  suddenly  stepped  down  from 
the  fence,  especially  if  their  attention  was 
fixed  upon  the  locomotive  and  train  passing 
over  the  steam  railroad.  It  cannot  be  said 
with  confidence  that  reasonable  men  would 
unanimously  justify  the  motorman  In  as- 
suming that  children  of  that  age  would  re- 
main on  the  fence  while  his  car  passed  them, 
especially  If  they  were  not  aware  of  Its  ap- 
proach. 

It  la  argued  that  the  ringing  of  the  ben 
would  have  frightened  them  and  caused  them 
to  jump  Into  a  place  of  danger.  This  sug- 
gestion discloses  a  consciousness  that  the 
children  were  in  a  dangerous  position  be- 
cause of  the  approaching  car,  and  that  care 
was  required  in  driving  the  car  past  them. 
Whether  the  requirements  of  ordinary  care 


would  be  satisfied  by  ringing  the  bell,  or  by 
omitting  to  ring  It,  Is  a  question  upon  which 
men  might  differ.  The  absence  of  evidence 
of  a  rule  or  custom  requiring  the  bell  to 
be  rung  under  such  circumstances  does  not 
conclusively  prove  that  It  ought  not  to  be 
rung.  It  might  reasonably  be  inferred,  from 
the  fact  that  the  car  was  equipped  with  a 
bell,  that  It  was  to  be  used  when  circum- 
stances reasonably  called  for  Its  use  to  notify 
persons  liable  to  be  Injured  by  the  moving 
car  of  the  car's  approach.  Moreover,  the 
use  or  nonuse  of  the  bell  was  not  the  only 
means  of  exercising  care  to  avoid  Injuring 
the  boys.  It  may  have  been  necessary  to 
stop  the  car  and  warn  them  orally  to  look 
out  for  It  while  it  passed  them.  Like  ques- 
tions of  fact  were  involved  in  the  question 
whether  the  Intestate  exercised  ordinary  care. 
The  conflicting  testimony  raised  questions  of 
fact  which  it  was  the  province  of  the  jury 
to  decide. 
Exception  overruled.    All  concurred. 

(74  N.  H.  Ml) 
STATE  v.  KIDDER. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
June  29,  1907.) 

IKTOX.CATWG    LlQUOBS— KjEEPZnS    OlDZB   1X» 

8.axb— Punishment. 

The  penalty  for  unlawfully  keeping  for 
■ale  fermented  cider  in  a  license  town,  without 
being  a  licensed  dealer,  Is  provided  by  Pub.  St 
c  112,  as  amended  by  Laws  1903,  p.  123,  c. 
122,  which  prohibits  the  sale  or  keeping  tor  sale 
of  cider,  in  less  quantity  than  a  barrel,  except 
when  sold  by  the  manufacturer  at  the  press  or 
in  an  unfermented  state,  and  the  penalty  pre- 
scribed by  which  for  violation  thereof  applies 
to  the  sale  or  keeping  for  sale  of  cider  by  non- 
Ucensees  in  license  as  well  as  in  no-license 
towns,  while  Laws  1903,  p.  81,  c  96,  does  not 
prohibit  the  sale  or  keeping  for  sale  of  ferment- 
ed cider  by  nonlicensees,  and  the  penalty  pro- 
vided by  section  33  (page  93)  thereof  is  limited 
to  sales  hy  licensees  in  license  towns,  contrary 
to  the  provisions  of  such  chapter. 

Transferred  from  Superior  Court;  Oham- 
berlln,  Judge. 

Buppert  Kidder  was  Indicted  for  unlawful- 
ly keeping  for  sale  fermented  cider,  and  on  a 
trial  by  Jury  there  was  a  verdict  of  guilty. 
Transferred  from  superior  court  on  defend- 
ant's exception  to  the  sentence.  Exception 
sustained. 

Marshall  D.  Cobleigh,  SoL,  for  the  State. 
Scott  Sloane,  for  defendant 

BINGHAM,  J.  The  respondent  was  Indict- 
ed for  unlawfully  keeping  for  sale  fermented 
dder  in  a  license  town,  without  being  a  li- 
censed dealer.  Upon  being  found  guilty,  he 
was  sentenced  to  six  months  In  jail  and  to 
pay  a  fine  of  $200  and  costs  of  prosecution, 
under  section  38,  c,  96,  p.  98,  Laws  1903. 
An  exception  was  taken  to  the  sentence,  up- 
on the  ground  that  the  only  penalty  that 
could  be  Imposed  was  prescribed  by  chapter 
112  of  the  Public  Statutes  and  the  amend- 
ments thereto. 
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Chapter  95,  p.  81,  Laws  1903,  does  not  pro- 
hibit the  sale  or  keeping  for  sale  of  fermented 
cider  by  nonllcensees  (State  v.  Langdon,  74 
N.  H.  52,  64  Atl.  1099) ;  but  under  the  pro- 
visions of  chapter  112  of  the  Public  Statutes, 
and  the  amendments  thereto  (Laws  1903,  p. 
123,  c.  122,  §  2),  the  sale  or  keeping  for  sale 
of  cider  "In  less  quantities  than  one  barrel, 
except  when  sold  and  delivered  by  the  man- 
ufacturer at  the  press  or  In  an  unfermented 
state,"  is  prohibited,  and  the  penalty  there 
prescribed  for  violations  of  the  law  applies 
to  the  sale  or  keeping  for  sale  of  cider  by 
nonllcensees  in  license  as  well  as  In  no-li- 
cense towns  ( State  v.  Langdon,  supra  ;  State 
v.  Kennard,  74  N.  E.  76,  65  Atl.  376).  The 
penalty  provided  in  section  33  is  not  applica- 
ble, but  Is  limited  to  sales  by  licensees  In  li- 
cense towns,  contrary  to  the  provisions  of 
chapter  95.  State  v.  Corron,  73  N.  H.  434, 
447,  62  Atl.  1044,  and  cases  above  cited. 

The  question  presented  In  State  v.  Wenzel, 
72  N.  H.  396.  56  Atl.  918,  related  to  the  com- 
petency of  certain  evidence,  and  the  discus- 
sion proceeded  upon  the  theory,  advanced  by 
the  state's  counsel,  that  the  penalty  provided 
by  section  33  was  applicable ;  but  that  ques- 
tion was  not  there  considered. 

Exception  sustained.    All  concurred. 

(74  N.  B.  Ml 

HILL  v.  HILL  et  al. 

(Supreme  Court  of   New   Hampshire.     Merri- 
mack.   June  29,  1907.) 

1.  Husband  and  Wife— Separation  Agree- 
ments—Validity. 

A  husband  and  wife  cannot  make  a  valid 
contract  renouncing  their  marital  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  H  1046-1053.] 

2.  Same. 

A  contract  between  a  husband  and  wife 
provided  that,  whereas,  they  were  desirous  of 
living  apart,  the  husband  covenanted  that  the 
wife  might  thereafter  live  separate  from  him, 
that  he  would  not  molest  her  on  account  of  so 
living,  and  that  he  would  pay  her  for  her  sup- 
port a  sum  named.  In  consideration  thereof  the 
wife  covenanted  to  receive  the  sum  named  there- 
in in  full  settlement  of  all  interest  of  every  kind 
she  might  have  in  his  estate  by  virtue  of  their' 
marital  relation.  Held,  that  the  husband's  cove- 
nant that  the  wife  might  live  separate  from 
him,  forming  a  part  of  the  consideration  for  her 
covenant,  and  as  she  might  not  have  entered  in- 
to the  contract  but  for  such  covenant  by  him, 
his  covenant  that  she  might  live  separate  from 
him  was  not  independent  of  her  covenant,  and 
hence,  his  covenant  being  void,  the  entire  con- 
tract was  void. 

3.  Evidence— Parol  Evidence — Contradic- 
tion of  Written  Agreement. 

Where  a  contract  between  a  husband  and 
wife  clearly  disclosed  that  the  renunciation  of 
marital  obligations  was  one  of  the  purposes 
sought  to  be  accomplished  thereby,  extraneous 
evidence  was  inadmissible  to  contradict  such  in- 
tent. 

Transferred  from  Superior  Court;  Wal- 
lace, Chief  Judge. 

Bill  by  Alice  J.  Hill  against  Samuel  D. 
Hill  and  another.  Case  transferred  from  the 
trial  term  oh  a  reserved  question.  Decree 
for  plaintiff,  and  case  discharged. 


Bill  In  equity  to  set  aside  a  deed  as  fraud-  ■ 
ulent  against  the  plaintiff's  homestead  and 
dower  rights,  and  for  other  relief.  Trial  by 
the  court  In  1888  or  1889  Samuel  D.  Hill, 
one  of  the  defendants,  owned  and  lived  upon 
a  farm  In  Loudon  worth  $5,000.  His  chil- 
dren were  a  son  and  a  daughter,  aged,  re- 
spectively, 18  and  15  years.  At  this  time  the 
plaintiff  was  employed  as  Hill's  housekeeper 
for  about  3  years,  after  which  she  went  to 
Connecticut  In  November,  1894,  he  persuad- 
ed her  to  return  to  Loudon  and  marry  him. 
She  had  no  property,  and  the  farm  constitut- 
ed his  entire  estate.  She  knew  he  owned  the 
farm,  would  not  have  married  him  if  he  had 
not  owned  It,  and  married  to  gain  a  home 
and  her  rights  In  the  farm  as  his  wife.  The 
marriage  took  place  November  22,  1894.  On. 
the  morning  of  that  day,  and  before  the  mar- 
riage was  solemnized,  Hill  had  a  deed  drawn 
up  by  which  he  conveyed  the  farm  without 
consideration  to  his  son,  who  was  then  21 
years  old,  reserving  "one  undivided  half  of 
the  same,  to  be  held,  owned,  and  enjoyed  by 
the  said  Samuel  D.  Hill  during  the  term  of 
his  natural  life."  The  son  was  present  at 
the  wedding.  Both  he  and  his  father  con- 
cealed from  the  plaintiff  the  fact  that  the 
conveyance  had  been  made;  and  permitted 
her  to  marry  In  the  belief  that  Samuel  D. 
Hill  was  still  the  owner  of  the  farm.  In  Ju- 
ly, 1897,  Mrs.  Hill  first  learned  of  the  con- 
veyance, which  was  made  for  the  purpose  of 
preventing  her  from  acquiring  rights  of  dow- 
er and  homestead  in  the  farm,  and  was 
fraudulent  and  void  as  against  those  rights. 
Her  knowledge  of  the  transaction  caused  un- 
pleasantness between  herself  and  her  hus- 
band, and  on  July  20,  1897,  the  following 
agreement  under  seal  was  drawn  up  with  a 
view  of  settling  their  difficulties :  "Whereas, 
Samuel  D.  Hill  •  •  •  and  Alice  J.  Hill, 
his  wife,  are  desirous  of  living  separate  and' 
apart,  owing  to  certain  difficulties  which 
have  arisen  between  them:  Therefore  it  is 
agreed  between  them,  as  follows :  Said  Sam- 
uel D.  HUI,  In  consideration  of  the  premises, 
hereby  covenants,  promises,  and  agrees  with 
the  said  Alice  J.  Hill  that  she  may  at  all 
times  hereafter  live  separate  and  apart  from 
him ;  that  he  will  allow  and  permit  her  to  be 
in  such  place  or  places  and  to  carry  on  for 
her  sole  benefit  such  business  as  she  may 
from  time  to  time  desire;  that  he  will  not 
trouble  or  molest  her  on  account  of  her  liv- 
ing separate  from  him,  or  sue,  molest,  or 
trouble  any  other  person  for  receiving,  en- 
tertaining, or  harboring  her;  that  he  will  not 
claim  or  demand  any  of  her  moneys,  earn- 
ings, or  other  property  that  she  may  possess ; 
that  he  will  pay  to  her,  for  her  own  support 
and  maintenance  and  to  use  as  she  may  see 
fit,  the  sum  of  $200,  giving  her  his  promis- 
sory note  therefor,  payable  on  demand,  with 
Interest  annually,  signed  by  himself  and  by 
his  son,  J.  Swett  Hill,  both  as  principals. 
Said  Alice  J.  Hill  agrees,  In  consideration  of 
|  the  premises,  that  she  will  accept  said  note 
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above  described  In  place  of  all  other  interest 
or  claim  in  or  to  bis  estate,  and,  in  case  bis 
death  shall  occur  before  hers,  she  agrees  not 
to  make  any  claim  for  dower  or  other  inter- 
est In  his  estate,  but  to  receive  the  said  sum 
of  •  •  *  $200  in  full  settlement  and  dis- 
charge of  all  interest  of  every  kind  which 
she  may  have  in  hfs  estate  by  virtue  of  the 
marital  relations."  The  foregoing  agreement 
was  not  executed  until  a  year  later,  when 
the  plaintiff  signed  It  and  received  $200.  In 
the  meantime  she  lived  with  her  husband  as 
before,  and  remained  with  him  upon  the 
farm  for  something  over  a  year  after  she 
signed  the  agreement.  At  this  time  the  son 
and  her  husband  told  her  she  must  leave, 
and  she  returned  to  Connecticut,  where  she 
has  since  resided.  The  husband  has  occa- 
sionally visited  her,  and  lived  with  her  one 
summer.  She  has  spent  the  money  received 
under  the  agreement  and  Is  without  means  of 
support  The  question  of  the  validity  of  the 
agreement  of  July  20,  1897,  Is  reserved.  If 
it  is  held  to  be  valid,  the  bill  is  to  be  dismiss- 
ed. If  it  Is  invalid,  there  is  to  be  a  decree 
In  the  plaintiff's  favor. 

Henry  F.  Hollis  and  Harry  J.  Brown,  for 
plaintiff.     Martin  &  Howe,  for  defendants. 

BINGHAM,  J.  It  is  found  that  the  deed 
of  November  22,  1894,  was  fraudulent  and 
yoid  as  respects  the  plaintiff.  In  this  situa- 
tion, the  case  stands  as  though  that  con- 
veyance had  never  been  made,  and  the  single 
question  for  our  consideration  Is  whether 
the  agreement  of  July  20,  1897,  is  or  Is  not 
void.  The  defendants  say  that  It  Is  valid 
and  a  complete  defense  to  the  plaintiff's 
iwsltlon.  When  the  plaintiff  and  Samuel  D. 
Hill  married,  they  entered  into  a  relation 
from  which  they  could  not  relieve  themselves 
by  contract,  and  which,  while  they  live, 
cannot  be  dissolved  except  with  the  assent 
of  the  state.  So  long  as  that  relation  con- 
tinues, the  law  Imposes  upon  them  certain 
duties  and  obligations,  and  confers  upon  each 
certain  rights  In  the  other's  property.  If 
they  can  make  a  valid  agreement  between 
themselves  touching  their  respective  rights 
In  each  other's  property — a  question  not  con- 
sidered— they  cannot  make  a  valid  contract 
renouncing  their  marital  rights;  and  if  cove- 
nants of  each  kind  should  occur  In  the  same 
contract,  their  validity  would  depend  upon 
whether  they  were  independent  and  their 
considerations  distinct  If  they  were  not 
the  whole  agreement  would  be  void.  Foote  v. 
Nickerson,  70  N.  H.  496,  518,  48  AtL  1088. 
The  contract  that  was  made  between  these 
parties  in  July,  1897,  Includes  covenants  that 
contemplate  a  renunciation  of  marital,  as 
well  as  a  release  of  property,  rights ;  and  the 
validity  of  the  latter  covenants,  in  the  as- 
pect of  the  case  here  considered,  depends 
upon  whether  they  are  independent  of  the 
former  and  based  upon  distinct  considera- 
tions. The  preamble  of  the  contract  discloses 
that  the  moving  cause  for  entering  Into  it 


was  the  desire  of  the  parties  to  live  separate 
and  apart  from  each  other.  With  this  ob- 
ject in  view,  they  undertook  to  put  an  end 
to  their  marital  duties  and  obligations  and 
to  release  such  property  rights  as  had  arisen 
out  of  that  relation.  Samuel  covenanted  that 
the  plaintiff  might  at  all  times  thereafter 
live  separate  and  apart  from  him  and  in 
such  places  as  she  might  desire,  that  she 
might  engage  In  such  business  as  she  saw  fit 
and  for  her  sole  benefit  that  he  would  not 
molest  her  on  account  of  living  apart  from 
htm,  and  that  he  would  pay  to  her  for  her 
support  and  maintenance  the  sum  of  $200; 
and  the  plaintiff,  in  view  of  their  desire  to 
live  apart  and  In  consideration  of  Samuel's 
covenants  that  she  might  do  so,  agreed  to 
accept  the  sum  of  $200  In  discharge  of  his 
obligations  to  her,  and,  In  case  he  died  be- 
fore she' did,  not  to  make  any  claim  for  dow- 
er or  other  Interest  In  his  estate,  but  to  re- 
ceive that  sum  In  full  settlement  and  dis- 
charge of  all  Interests  of  every  kind  which 
she  might  have  by  virtue  of  their  marital 
relations.  As '  Samuel's  covenant  that  the 
plaintiff  might  live  separate  and  apart  from 
him  forms  a  part  at  least  of  the  considera- 
tion for  ber  covenants,  and  as  It  cannot  be 
known  whether  she  would  have  entered  into 
the  contract  but  for  his  covenant  that  she 
might  live  apart  from  him,  his  covenant  that 
she  might  do  so  Is  not  Independent  of,  and 
cannot  be  separated  from,  her  covenants,  ana 
treated  as'  valid,  leaving  the  latter  to  stand. 
Foote  v.  Nickerson,  supm ;  Williams  v.  Park, 
72  N.  H.  305,  311,  56  Atl.  463,  64  L.  R.  A.  33. 
That  the  renunciation  of  marital  obligations 
and  duties  was  one  of  the  purposes  sought  to 
be  accomplished  by  the  contract  is  not  ob- 
scure or  doubtful.  It  was,  therefore,  not 
open  to  the  parties  to  contradict  this  express 
Intent  by  extraneous  evidence;  and  if  the 
evidence  from  which  it  was  found — that  the 
parties  continued  to  live  together  for  a  time 
after  the  contract  was  made — was  Introdu- 
ced for  this  purpose,  It  w&s  Incompetent  and 
immaterial.  Bancroft  v.  Company,  72  N.  H. 
402,  404,  67  Atl  97 ;  Home  v.  Hutchlns,  72 
N.  H.  211,  214,  55  Atl.  361.  If  It  was  Intro- 
duced for  the  purpose  of  showing  that  the 
provisions  of  the  contract  relating  to  living 
apart  had  been  waived,  that  fact  Is  not  found. 

In  accordance  with  the  order  made  In  the 
superior  court  there  should  be  a  decree  for 
the  plaintiff. 

Case  discharged. 

WALKER,  J.,  did  not  sit  The  others  con- 
curred. 


(102  Me.  463) 

TILLSON  v.  MAINE  CENT.  R.  CO.  et  al. 

(Supreme  Judicial  Court  of  Maine.    May  3, 
1907.) 

X.  Master  and   Servant— In jubt  to   Serv- 
ant—Negligence— Semaphore. 

It  is  the  duty  of  a  railroad  company,  with 
respect  both  to  the  original  construction  and 
subsequent  maintenance  of  a  semaphore,  to  ex- 
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ercise  doe  care  to  have  such  a  permanent  ad- 
justment of  It  that,  when  the  lantern  is  kept  in 
suitable  working  order  and  properly  set  by  the 
operator,  it  will  display  the  correct  signal  to 
the  engineer  of  an  approaching  train. 

[Ed.  Note.— For  cases  in  point,  see  dent.  Dig. 
voL  84,  Master  and  Servant,  |  218.] 

2.  Same— Negligence  of  Fellow  Sebvaht. 

Bat  when  a  locomotive  fireman  is  Injured 
by  a  collision  between  his  engine  and  another, 
and  such  collision  is  caused  by  the  negligence 
of  the  switch  tender  in  failing  seasonably  to 
change  the  semaphore  signal  from  green  to  red, 
or  by  a  want  of  due  vigilance  and  attention  on 
the  part  of  the  engineer  of  his  train  in  failing 
to  observe  the  red  light,  if  seasonably  displayed, 
it  must  in  each  instance  be  deemed  the  result 
of  the  negligence  of  a  fellow  servant,  and  the 
railroad  company  is  not  liable  for  the  fireman's 
injury. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
voL  34,  Master  and  Servant,  §5  606,  608,  614.] 

8.  Evidence— Weight  —  Laws  or  Natubb  — 
Negligence  of  Fellow  Servant. 

In  an  action  by  a  locomotive  fireman  against 
a  railroad  company  to  recover  damages  for  an 
Injury  received  in  a  collision  alleged  to  have  re- 
sulted from  the  failure  of  the  defendant  com- 
pany to  locate  a  semaphore  in  a  suitable  place 
and  adjust  it  at  a  proper  angle,  it  appeared  in 
evidence  that  the  semaphore  was  permanently 
set  at  such  an  angle  that  the  signal  light 
thrown  down  the  road  could  be  distinctly  seen 


.  light 

tance  of  about  660  feet,  and  that  the  view  was 
then  obstructed  by  the  forward  portion  of  the 
engine  running  on  an  ascending  grade  for  a  dis- 
tance of  850  feet,  when  the  signal  was  again 
plainly  visible  for  the  remaining  distance  of 
about  350  feet  It  also  appeared  that  the  rays  of 
light  emitted  through  the  double  convex  lens  of 
the  semaphore  lantern  were  so  converged  that 
the  angle  of  refraction  was  less  than  16  degrees 
from  a  parallel  line,  and  that  without  this  lens 
the  rays  would  have  been  dispersed  at  an  angle 
of  60  degrees. 

Held,  that  in  view  of  the  immutable  law  that 
light  must  always  traverse  space  in  direct  lines, 
and  of  the  fact  that  the  red  and  green  lights 
of  the  semaphore  lantern  are  at  all  times  pre- 
cisely at  right  angles  to  each  other,  it  was  im- 
possible that  the  same  light,  adjusted  at  the 
same  angle,  should  exhibit  clear  red  to  one  ob- 
server, clear  green  to  another,  and  a  confusion 
of  red  and  green  to  a  third,  under  precisely  the 
same  conditions,  and  that  oral  testimony  in  di- 
rect .  contravention  of  natural  laws  mast  be 
deemed  incredible. 

Also  held  that,  if  the  semaphore  was  season- 
ably set  red.  it  must  have  sent  down  the  line 
the  danger  signal,  which  the  engineer  in  the  ex- 
ercise of  proper  vigilance  could  not  have  failed 
to  distinguish ;  that  the  collision  resulted  either 
from  the  engineer's  failure  of  duty  in  this  be- 
half, or  from  the  failure  of  the  semaphore  ten- 
der to  change  the  signal  from  green  to  red  until 
a  moment  before  the  collision,  when  it  was  too 
late  for  the  engineer  to  stop  the  train  in  season 
to  prevent  it ;  and  that  in  either  event  the  griev- 
•us  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  a  fellow  servant,  and  the  liability 
of  the  defendant  company  is  not  established. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  84,  Master  and  Servant,  H  606,  608,  614.] 

(Official) 

Exceptions  from  Supreme  Judicial  Court, 
Somerset  County. 

Action  by  Fred  O.  Tillson  against  the 
Maine  Central  Railroad  Company  and  an- 
other.    Verdict    for   plaintiff.      Exceptions 


by  defendants,  and  motion  to  have  verdict 
set  aside.  Exceptions  waived,  and  motion 
sustained. 

Action  on  the  case  to  recover  damages  for 
severe  personal  Injuries  sustained  by  the 
plaintiff,  who  was  a  fireman  on  one  of  the 
defendant's  engines,  caused  by  the  alleged 
negligence  of  the  defendant 

The  negligence  claimed  was  that  a  sema- 
phore in  the  Waterville  yard  of  the  defend- 
ant was  permanently  so  set  and  its  lantern 
and  lights  were  permanently  arranged,  at 
such  an  angle  iwith  the  track  to  the  west 
down  which  its  lights  were  Intended  to  be 
thrown,  as  not  to  show,  to  trains  approach- 
ing, the  true  light  intended  to  be  shown,  but 
rather  the  opposite  color,  or  else  such  a  con- 
fusion of  both  colors  that  the  engineer  and 
firemen  on  the  approaching  train  could  not 
determine  which  signal  was  intended,  wheth- 
er that  for  danger  or  for  safety,  and  could 
not  therefore,  determine  their  duty  either  to 
stop  or  to  proceed. 

Verdict  for  plaintiff  for  $25,208.  The  de- 
fendant then  filed  a  general  motion  to  have 
the  verdict  set  aside.  The  defendant  also 
took  exceptions  to  certain  "rulings  and  state- 
ments of  the  issue  and  the  law"  made  by 
the  presiding  justice  at  the  trial,  but  at  the 
argument  before  the  law  court  these  excep- 
tions were  waived. 

Argued  before  EMERY,  O.  J.,  and  WHITE* 
HOUSE,  SPEAR,  POWERS,  and  PEA- 
BODY,  JJ. 

Forrest  Goodwin,  for  plaintiff.  Orvllle 
Dewey  Baker  and  Charles  F.  Johnson,  for 
defendant 

WHITEHOUSE,  J.  The  plaintiff  obtain- 
ed a  verdict  of  $25,208  for  injuries  received 
by  him  February  13,  1904,  In  a  collision  at 
the  Waterville  yard  between  the  defendant's 
engine  No.  66  and  freight  train  No.  41,  on 
which  the  plaintiff  was  fireman.  The  case 
comes  to  this  court  on  the  defendant's  mo- 
tion to  set  aside  this  verdict  as  against  the 
evidence.  The  exceptions  taken  at  the  trial 
term  were  waived  before  argument  at  the 
law  court 

It  is  alleged  In  the  plaintiff's  declaration 
that  "the  said  defendant  had  erected,  and 
then  and  there  operated  and  maintained,  a 
semaphore  at  the  'Front  street  crossing,'  so- 
called,  in  said  Waterville;  that  said  sema- 
phore consisted  of  a  mast  or  pole,  upon  the 
top  of  which  was  a  lantern  with  four  lights, 
two  sides  of  which,  opposite  each  other, 
showed  red  lights,  and  the  other  two,  oppo- 
site each  other,  showed  green  lights;  that  the 
red  lights  Indicated  danger,  and  the  green 
lights  that  the  track  was  clear;  that  said 
defendant  issued  orders  to  its  servants  that 
all  trains  approaching  the  Waterville  sta- 
tion, via  Augusta,  should  be  governed  by  the 
semaphore  at  the  Front  street  crossing, 
meaning  that  if  the  red  light  was  displayed 
by  said  semaphore  that  the  train  should  stop 
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and  not  ran  by  It;  that  said  defendant,  In  the 
location,  erection,  and  operation  of  said 
semaphore,  did  not  use  due  care  and  reason- 
able prudence,  but  carelessly  and  negligently 
so  located  and  maintained  said  semaphore 
that,  when  set  for  danger,  it  would  show  to 
the  approaching  engineer  a  green  light,  or 
both  red  and  green,  so  that  the  engineer 
would  be  deceived  as  to  the  light  from  the 
semaphore  until  he  was  so  near  to  the  same 
that  he  could  not  with  reasonable  care  stop 
the  train  before  it  ran  by  said  semaphore; 
that  all  of  this  was  known  to  the  defendant, 
or  by  the  exercise  of  reasonable  care  ought 
to  have  been  known." 

The  plaintiff  further  avers  that  ou  the 
evening  of  February  13,  1904,  the  defendant 
"ordered  engine  No.  66  to  stand  on  the  main 
track  between  the  Front  street  semaphore 
and  the  station,  and  ordered  the  semaphore 
to  be  set  for  danger,  so  that  train  No.  41 
could  be  stopped,  and  the  plaintiff  says  that 
owing  to  the  defective  and  dangerous  loca- 
tion and  arrangement  of  said  semaphore,  al- 
though it  was  properly  set  for  danger,  it 
showed  otherwise  to  the  engineer  of  train 
No.  41  as  he  approached  the  station,"  by 
reason  whereof  the  train  was  allowed  to  run 
past  the  semaphore  and  collided  with  engine. 
No.  66,  causing  the  severe  injuries  to  the 
plaintiff  of  which  he  complains. 

On  the  other  hand,  the  defendant  contend- 
ed "that  the  semaphore  and  its  lights  bad 
been  in  the  same  permanent  position  as  at 
the  time  of  accident  for  about  24  years;  that 
they  were  properly  set,  both  as  to  location 
and  as  to  angle  with  the  track,  and  during 
all  this  period  were  so  set  and  directed  as  to 
give  true,  and  not  false  or  conflicting,  sig- 
nals to  all  approaching  trains;  that  during 
these  24  years  there  had  never  been  any  diffi- 
culty, complaint,  or  accident  in  their  opera- 
tion; and  that,  if  they  were  operated  or  were 
set  Improperly  of  defectively  at  the  time  of 
the  accident,  it  was  without  notice  or  knowl- 
edge on  the  defendant's  part,  and,  if  such 
defect  existed  at  all,  It  was  due  to  the  tem- 
porary negligence  of  some  fellow  servant 
with  the  plaintiff,  for  which  the  defendant 
was  not  legally  responsible." 

It  la  a  matter  of  common  knowledge  that 
the  semaphore  is  a  mechanical  device  for  dis- 
playing signals  by  means  of  which  informa- 
tion is  conveyed  to  a  distant  point  The 
etymological  definition  of  the  word  Is  "sign 
bearer."  The  railroad  semaphore  consists 
of  a  mast,  25  feet  or  more  in  height,  sur- 
rounded by  a  movable  platform,  with  an 
iron  rod,  to  which  Is  secured  a  lantern  with 
convex  lenses  on  four  sides.  On  two  oppo- 
site aides  the  glass  Is  red,  and  on  the  other 
two  opposite  sides  it  is  green.  This  lantern 
is  used  for  the  night  signal,  while  a  board 
target  or  arm  attached  to  the  same  platform 
Is  used  for  the  day  signal.  Under  the  defend- 
ant's rules  the  red  light  exhibited  by  the  lan- 
tern at  night  indicates  danger,  and  the  green 
light  indicates  safety.    The  horizontal  posi- 


tion of  the  board  target  or  arm  Is  the  day 
signal  for  danger,  and  a  vertical  position  of 
it  is  the  signal  for  safety.  A  cable  is  stretch- 
ed from  the  semaphore  to  the  station  of  the 
watchman  or  semaphore  tender,  and  the  lan- 
tern and  target  are  both  operated  by  means 
of  a  windlass  and  lever. 

The  semaphore  In  question  in  this  case 
was  erected  in  July,  1880,  nearly  24  years 
prior  to  the  accident.  It  was  located  103 
feet  from  the  easterly  end  of  the  Front 
street  crossing  at  Watervllle,  and  about  16 
feet  from  the  south  rail  of  the  railway  track. 
It  was  operated  by  the  switch  tender  at  Col- 
lege avenue  crossing,  who  has  a  "shanty" 
west  of  the  crossing  and  only  a  few  feet 
from  the  rails.  In  order  to  set  the  semaphore 
to  show  the  green  light,  Indicating  safety, 
the  cable  was  pulled  in  over  the  windlass  by 
means  of  a  lever,  and  this  was  secured  by 
means  of  a  pawl;  but  when  It  waa  necessary 
to  change  the  lantern  from  green,  the  signal 
for  safety,  to  red,  the  signal  for  danger,  It 
was  only  necessary  to  kick  off  the  pawl,  and 
the  counterweight  at  the  semaphore  auto- 
matically turned  the  lantern  one-quarter  of 
the  distance  around  and  changed  the  light 
from  green  to  red. 

The  defendant's  rule  pertaining  to  the  Wa- 
tervllle station  prescribes  that  "eastward 
trains,  via  Augusta,  will  be  governed  by 
the  semaphore  signal  near  Front  street"  Ac- 
cording to  other  rules  of  the  company  "the 
semaphore  must  always  be  set  to  bold  out 
trains  while  any  train  is  occupying  the  main 
line  at  the  station  or  in  the  yard,  and  an 
engine  or  tram  east  of  the  Front  street 
semaphore  was  allowed  to  come  down  as 
far  as  the  semaphore,  and  Incoming  trains 
from  the  west  were  allowed  to  come  up  as 
far  as  the  semaphore." 

Thus  it  is  manifest  that  the  correct  loca- 
tion and  adjustment  of  this  Front  street 
semaphore  when  erected,  and  its  efficient 
management  thereafter,  became  of  vital  im- 
portance as  an  aid  to  the  defendant  in  the 
safe  transportation  of  both  passengers  and 
freight  over  its  road. 

It  la  conceded  that  on  the  evening  of  the 
accident  the  exigency  existing  at  the  time 
the  plaintiff's  train  was  approaching  Water- 
vllle from  the  west  called  for  the  display  of 
the  red  light  as  the  signal  for  danger;  and 
It  is  not  in  controversy  that  If  the  collision 
was  caused  solely  by  the  negligence  of  the 
switch  tender  in  failing  seasonably  to  change 
the  semaphore  signal  from  green  to  red,  or 
by  a  want  of  due  vigilance  and  attention  on 
the  part  of  the  engineer  of  the  train  in  fall- 
ing to  observe  the  red  light  if  seasonably 
displayed,  it  would  in  each  Instance  be  the 
result  of  the  negligence  of  a  fellow  servant 
and  the  defendant  company  would  not  be 
liable  for  the  unfortunate  consequences  to 
the  plaintiff. 

But  in  accordance  with  the  averments  in 
his  declaration  the  plaintiff  contended  at  the 
trial,  and  now  contends  In  argument  that 
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the  semaphore  was  properly  set  red  by  the 
operator,  but,  by  reason  of  the  location  of  the 
semaphore  on  a  curve  of  the  railroad  track 
and  the  improper  angle  at  which  it  was  plac- 
ed with  reference  to  the  track  directly  in 
front  of  It,  it  gave  false  and  conflicting  sig- 
nals down  the  line,  so  that,  when  set  for  red, 
It  was  seen  green  by  the  engineer  of  the 
plaintiffs  approaching  train.  Thus  the  prin- 
cipal question  at  Issue  between  the  parties 
related  to  the  angle  at  which  the  semaphore, 
was  permanently  adjusted  and  pointed  with 
reference  to  the  westward  track,  which  It 
was  designed  to  protect  With  respect  both 
to  the  original  construction  and  the  subse- 
quent maintenance  of  the  semaphore  the  de- 
fendant was  bound  to  exercise  due  care  to 
have  such  a  permanent  adjustment  of  It  that, 
when  the  lantern  was  kept  in  suitable  work- 
ing order  and  properly  set  by  the  operator, 
It  would  send  a  true,  and  not  a  false,  mes- 
sage down  the  line.  But  whether  or  not  the 
lantern  was  so  set  at  the  time  of  the  col- 
lision that  it  deceived  the  engineer  upon  the 
plaintiff's  train  Is  not  the  conclusive  test  of 
the  defendant's  liability,  for  the  reason,  al- 
ready suggested,  that  such  a  condition  might 
have  been  occasioned  by  the  negligence  of  a 
fellow  servant. 

The  semaphore  mast  was  located  on  a 
curve  of  the  railroad  track  east  of  Front 
street  crossing;  but  it  satisfactorily  appears 
from  the  evidence  that  when  the  lantern  was 
set  at  the  angle  claimed  by  the  witnesses  for 
the  plaintiff,  as  well  as  at  the  angle  claimed 
by  the  defendant,  the  signal  light  thrown 
down  the  line  of  the  road  could  be  distinct- 
ly seen  at  a  distance  of  1350  feet  from  the 
semaphore  by  the  engineer  of  a  train  ap- 
proaching at  a  rate  of  speed  at  which  the 
plaintiff's  train  was  approaching  on  the  even- 
ing in  question;  that  the  light  would  remain 
In  full  view  for  a  distance  of  about  650 
feet;  that  the  view  was  then  obstructed, 
by  the  forward  portion  of  the  engine  running 
on  an  ascending  grade,  for  a  distance  of  350 
feet,  when  the  signal  is  again  plainly  visible 
for  the  remaining  distance  of  about  350  feet. 

The  curvature  of  the  railroad  track  at 
the  point  in  question  west  of  Front  street, 
and  the  direction  In  which  the  light  would  be 
thrown  If  the  semaphore  (A)  was  properly 
set  to  give  signals  to  an  approaching  train 
at  a  point  (B)  1350  feet  distant,  may  be  il- 
lustrated by  a  simple  diagram  as  follows: 


S 


In  support  of  his  contention  that  the  lan- 
tern was  permanently  set  at  such  an  angle 
with  the  track  that  it  either  showed  the  op- 
posite color  from  that  intended,  or  a  confu- 
sion of  colors  that  was  no  signal  at  all,  the 
plaintiff  failed  to' produce  any  evidence  tend- 
ing directly  to  show  that  prior  to  the  acci- 
dent any  change  whatever  had  ever  been 
made  either  in  the  location  of  the  semaphore 
or  the  angle  at  which  the  lantern  was  orig- 


inally fixed  upon  the  mast,  or  to  show  any 
defect  whatever  in  any  of  the  appliances  or 
mechanism  of  the  semaphore.  He  failed  to 
produce  any  direct  evidence  that,  when  the 
pawl  was  kicked  off  and  the  counterweight 
released,  the  lantern  was  not  invariably  turn- 
ed one-quarter  of  the  distance  around  auto- 
matically, and  thrown  exactly  Into  place  so 
as  to  display  a  red  light  For  aught  that 
appeared  in  direct  evidence  on  the  night  of 
the  accident  the  semaphore  was  permanently 
set  at  the  same  angle  as  when  erected,  and 
was  accurately  performing  Its  office  as  a  true 
sign  bearer,  as  It  had  done  during  all  of  the 
24  years  of  its  existence  prior  to  that  time. 
All  the  witnesses  who  might  be  expected  to 
have  some  cognizance  of  the  matter,  whether 
called  by  the  plaintiff  or  the  defendant,  tes- 
tified that  never  to  their  knowledge  bad  any 
complaint  ever  been  made  either  to  or  by 
any  officer  or  employe  of  the  company  that 
this  semaphore  was  not  properly  located, 
having  regard  to  its  efficiency,  or  that  it' 
was  not  placed  at  a  suitable  angle  with  ref- 
erence to  the  track,  or  that  there  was  any 
defect  or  want  of  reliability  in  the  action  of 
the  lantern,  if  properly  operated,  with  re- 
spect to.  the  direction  in  which  the  signal 
lights  were  thrown  down  the  track.  The  on- 
ly complaint  In  regard  to  its  location  was 
heard  when  the  Yankee  siding  was  extend- 
ed to  a  point  west  of  College  avenue.  It 
was  then  stated  that  under  some  circumstan- 
ces switch  engines  might  extend  so  far  wes- 
terly that  it  would  be  necessary  to  move 
the  semaphore.  The  relocation  thus  suggest- 
ed had  no  reference  whatever  to  the  angle  at 
which  the  semaphore  was  erected  or  to  the 
efficiency  of  Its  action. 

But  the  plaintiff  sought  to  prove,  by  the 
effect  of  its  action  In  transmitting  the  signals 
down  the  track,  that  the  semaphore  was 
neither  In  a  suitable  location  nor  set  at  a 
proper  angle.  In  support  of  the  proposition 
thirteen  witnesses  in  all  were  called  by  the 
plaintiff,  of  whom  six  were  experienced  engi-- 
neers.  Six  of  the  thirteen  testify  In  sub- 
stance that  at  all  points  west  of  the  curve, 
when  the  light  was  visible,  It  showed  such 
a  mixture  of  red  and  green  that  it  was  not 
practicable  to  distinguish  the  signal  intend- 
ed. Four  of  the  witnesses  testify  that  when 
set  for  red,  it  showed  green  down  the  line, 
while  three  of  the  plaintiff's  witnesses,  in- 
cluding Horeyseck,  who  was  the  engineer 
on  the  plaintiff's  train  No.  41  at  the  time  of 
the  accident  testify  that,  when  set  red,  it 
always  sent  a  red  light  down  the  line  and 
gave  the  true  signal. 

Mr.  Baxter,  the  conductor  on  the  plaintiff's 
train  No.  41,  who  had  been  In  the  employ  of 
the  company  for  29  years,  testifies  that  he 
"always  considered"  the  lights  "changeable 
from  different  points";  that  it  would  "show 
part  red  and  part  green  at  one  point,  and 
farther  up  would  show  red,  If  set  for  dan- 
ger." But  he  admits  that  be  never  made 
any  complaint  In  regard  to  it  that  he  never 
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knew  the  semaphore  to  fail  to  atop  a  trail 
when  It  was  set  for  the  danger  signal,  ami 
that  he  never  heard  of  any  accident  result- 
ing from  a  want  of  reliability  in  the  sema- 
phore. On  cross-examination,  in  answer  to 
an  inquiry  respecting  statements  alleged  to 
have  been  made  by  him  a  few  days  after  the 
accident  different  from  those  made  by  him 
on  the  stand,  the  witness  made  this  extraor- 
dinary statement:  "You  know  in  cases  like 
that,  under  the  existing  laws  of  the  state  of 
Maine  for  fellow  protection,  we  sometimes 
tell  things  for  the  best  of  the  men  concerned. 
They  might  be  suspended  or  laid  off  for  it" 
The  testimony  of  this  witness  Is  so  discredit- 
ed by  this  remarkable  answer  that  it  can- 
not be  deemed  worthy  of  consideration  as  a 
medium  of  proof. 

On  the  other  hand,  in  addition  to  the  di- 
rect evidence  respecting  the  angle  at  which 
the  semaphore  was  erected,  as  given  by  those 
who  constructed  and  Inspected  it,  fifteen  wit- 
nesses were  called  by  the  defendant  to  give 
evidence  in  regard  to  its  effect  In  transmit- 
ting signals  down  the  line.  Of  these  eight 
were  experienced  engineers  and  seven  were 
disinterested  observers,  who  had  made  actual 
tests  under  conditions  satisfactorily  shown  to 
be  In  effect  identical  with  those  existing  at 
the  time  of  the  collision.  They  all  testify 
that,  when  the  lantern  was  set  red,  it  uni- 
formly showed  a  red  light  at  all  points  down 
the  track  west  of  the  curve,  not  only  when 
set  parallel  with  the  rails  opposite,  as  claim- 
ed by  the  plaintiff,  but  also  when  set  at  a 
much  greater  angle  and  one  more  favorable- 
for  the  plaintiffs  contention. 

An  apparently  irreconcilable  conflict  is  thus 
disclosed  in  the  voluminous  testimony  upon 
this  point  But  whatever  variations  there 
may  appear  to  be  in  the  testimony  of  wit- 
nesses who  saw  the  same  light  set  at  the 
same  angle  and  shedding  its  light  under  the 
same  conditions,  there  are  immutable  laws 
of  physical  science  that  cannot  be  disturbed 
by  human  testimony.  Light  from  whatever 
source  emanating,  must  always  traverse  un- 
obstructed space  in  direct  lines,  and,  accord- 
ing to  familiar  principles  in  optics,  rays  of 
light  falling  upon  a  convex  lens  are  conveyed 
into  a  narrow  and  intense  beam. 

In  this  case  the  evidence  is  unquestioned 
that  the  rays  of  light  emitted  through  the 
double  convex  lens  of  the  semaphore  lan- 
tern were  so  converged  that  the  angle  of  re- 
fraction was  less  than  15  degrees  from  a 
parallel  line;  whereas,  without  this  lens,  the 
rays  would  have  been  dispersed  at  an  angle 
of  about  60  degrees.  Hence  It  would  be  Im- 
possible that  the  same  light  adjusted  at  the 
same  angle,  should  exhibit  clear  red  to  one 
observer,  clear  green  to  another,  and  a  mix- 
rare  of  red  and  green  to  a  third,  under  pre- 
cisely the  samef  onditions.  Testimony  given 
in  direct  contravention  of  physical  laws  is 
necessarily  deemed  incredible. 

But  the  defendant  company  also  intro- 
duced direct  evidence  in  regard  to  the  angle 


at  which  the  semaphore  was  in  fact  erected 
with  relation  to  the  track.  The  superintend- 
ent of  bridges  and  buildings,  who  had  charge 
of  the  original  construction  of  the  sema- 
phore in  1880  and  set  the  lantern  upon  the 
mast,  testifies  that  while  he  has  no  record  or 
Independent  memory  of  the  precise  angle  at 
which  It  was  adjusted,  he  knows  that  it 
was  set  In  such  a  manner  as  to  accomplish 
the  purpose  for  which  it  was  erected  and 
throw  the  light  down  the  line,  and  that  with 
reference  to  the  track  it  was  set  "as  nearly 
parallel  as  you  could  get  it  cutting  the  curve 
a  little."  Mr.  Rogers,  the  carpenter  who  had 
been  specially  charged  for  eight  years  with 
the  duty  of  looking  after  semaphores,  testi- 
fies that  he  bad  inspected  this  semaphore 
several  times  before  the  accident;  that  he 
tested  it  by  climbing  to  the  top  of  the  mast 
and  sighting  down  the  track,  and  then  going 
down  the  track  and  sighting  back  to  the 
lantern,  and  that  he  always  found  it  "right" 
a  term  which  be  explains  by  adding  that  "it 
pointed  down  where  he  thought  the  engineer 
would  first  see  the  light"  Mr.  Bogers  also 
states  that  five  days  after  the  accident  he 
made  a  thorough  examination  of  the  sema- 
phore, testing  it  in  the  same  manner  as  be- 
fore, and  found  that  no  change  had  been 
made  either  in  its  location  or  the  direction 
in  which  the  lantern  threw  its  light. 

The  two  signal  tenders  also  testify  that 
they  had  occasion  to  go  to  the  top  of  the  mast 
each  day  every  alternate  week  and  noticed 
the  direction  in  which  the  lantern  pointed. 
They  both  state  that  it  was  so  directed  as  to 
throw  Its  light  down  the  straight  track,  cut- 
ting the  curve  a  little.  Engineer  Haines  tes- 
tifies that  his  train  was  stopped  by  the  dan- 
ger signal  of  this  semaphore  in  1902  or  1903, 
and  that  the  lantern  was  properly  set  at  an 
angle  to  throw  the  light  down  the  track.  Mr. 
Buck,  who  lived  in  the  house  just  westerly  of 
Front  street  crossing,  states  that  when  the 
semaphore  was  erected  he  first  saw  the  green 
light  of  the  lantern  through  the  window  of 
his  sleeping  room,  and  thought  It  was  a  new 
star,  and  that  from  that  time  to  the  time  of 
the  accident  whether  set  red  or  green,  the 
light  always  shone  directly  into  the  window 
of  that  sleeping  room.  It  appears  from  the 
plan  and  other  evidence  in  the  case  that  a 
straight  line  from  the  semaphore  to  the  Buck 
house  would  be  substantially  parallel  with 
the  straight  line  of  track  below  the  curve, 
and  not  with  the  rails  of  the  curve  opposite 
the  semaphore. 

In  view  of  this  evidence,  and  of  the  fact 
that  the  obvious  and  conceded  purpose  of 
the  semaphore  was  to  safeguard  the  trains 
approaching  from  the  west  it  is  insisted  in 
behalf  of  the  defense  that  it  is  wholly  im- 
probable and  inconceivable  that  the  sema- 
phore was  ever  adjusted  at  any  other  angle 
than  that  which  would  cause  the  light  to  be 
thrown  directly  down  the  straight  line  of 
track  to  the  point  where  it  was  first  visible. 


Digitized  by 


Google 


412 


67  ATLANTIC  BEPOBTHB. 


(Me. 


But  It  Is  only  contended  by  the  plaintiff 
at  most  that  the  semaphore  was  permanent- 
ly set  at  an  angle  parallel  with  the  rails  at 
a  point  on  the  cnrve  of  the  track  opposite 
the  semaphore  Itself.  This  Is  the  claim  sup- 
ported by  all  of  the  plaintiff's  witnesses  that 
testify  upon  the  point,  with  the  exception  of 
Nelson,  who  was  acting  as  semaphore  tender 
at  the  time  of  the  accident;  and  his  admis- 
sions on  cross-examination  clearly  show  that 
the  lantern  could  not  hare  been  pointed  as 
claimed  by  him. 

That  the  lantern  must  have  been  set  par- 
allel with  the  rails  of  the  curve  opposite 
the  semaphore  according  to  the  testimony 
of  the  plaintiff's  witnesses,  and  could  not 
have  been  placed  at  any  greater  angle,  is 
further  shown  by  the  uniform  testimony  of 
all  of  his  witnesses  that  the  light  shone  full 
In  front  after  the  train  approaching  from  the 
west  entered  upon  the  curve  west  of  the 
street  crossing. 

For  the  purpose  of  demonstrating  that  It 
would  be  a  physical  Impossibility  for  a  sema- 
phore lantern,  thus  set  parallel  with  the 
track  opposite  and  properly  operated,  to 
send  down  the  track  a  signal  the  reverse  of 
that  Intended,  or  an  Indistinguishable  mix- 
ture of  both  red  and  green  signals,  numerous 
tests  appear  to  have  been  made  with  the 
lantern  of  the  semaphore  set  at  several  dif- 
ferent angles.  Surveyor  Buswell  and  four 
other  disinterested  witnesses  made  their  ex- 
periments during  the  trial  with  the  same 
lantern  and  the  same  locomotive  engine  in 
use  at  the  time  of  the  accident  Surveyor 
Buswell  made  his  tests  in  the  presence  of 
the  locomotive  engineer  who  ran  the  engine 
when  the  tests  were  made.  The  Identical 
lantern  was  also  used  in  his  experiments,  and 
the  engine,  though  not  the  same,  was  in 
all  essential  respects  equivalent  to  it  It 
Is  true  that  the  old  semaphore  had  been  re- 
moved, for  reasons  already  suggested  which 
had  no  connection  with  its  efficiency,  and 
a  new  one  had  been  erected  much  farther 
west;  but  the  hole  where  the  old  one  stood 
was  plainly  visible,  and  the  semaphore  used 
in  making  the  tests  appears  to  have  been  set 
in  substantially  the  same  place. 

The  value  of  these  tests  Is  sharply  ques- 
tioned by  the  learned  counsel  for  the  plaintiff, 
on  the  ground  that  the  conditions  existing 
at  the  time  of  the  accident  are  not  shown  to 
have  been  in  all  respects  exactly  reproduced 
at  the  time  of  the  tests;  but  the  facts  show 
that  in  all  essential  particulars  the  condi- 
tions were  bo  nearly  identical  that  the  re- 
sults of  these  experiments  become  Important 
evidence  tending  to  show  how  the  light  was 
thrown  down  the  track  with  the  semaphore 
placed  at  different  angles,  including  that 
claimed  by  the  plaintiff.  It  is  unnecessary  to 
review  all  of  these  experiments  in  detail. 
It  is  sufficient  to  state  that  tests  made  when 
the  lantern  was  set  at  the  angle  claimed. by 
the  plaintiff,  as  well  as  at  the  angle  claimed 
by  the  defendant,  confirm  the  testimony  of 


the  principal  witnesses  for  the  defendant  who 
observed  the  actual  working  of  the  old  sema- 
phore. They  testify  that  the  light  was  first 
seen  at  a  point  about  1,360  feet  west  of  the 
semaphore;  that  it  continued  to  be  plainly 
visible  for  a  distance  of  about  650  feet  when 
the  light  was  obscured  by  the  front  part  of 
the  engine  for  about  850  feet;  and  that 
from  this  point  to  the  semaphore  the  view 
was  unobstructed  and  the  light  plainly  visi- 
ble. They  also  state  that  under  each  of  the 
tests,  whenever  the  light  was  visible  at  all, 
It  was  distinctly  one  color — a  uniform  red 
when  Bet  for  red,  and  green  when  set  for 
green.  The  Improbability  that  the  lights 
could  be  deflected  to  the  extent  Involved  In 
the  plaintiff's  contention,  or  that  there  would 
be  such  a  frequent  and  equal  mixture  of  the 
two  lights  down  the  track,  is  strengthened 
by  the  fact,  which  should  not  be  forgotten, 
that  the  red  and  green  lights  of  the  sema- 
phore lantern  are  at  all  times  precisely  at 
right  angles;  each  being  90  degrees  distant 
from  the  other. 

All  of  this-  evidence  must  be  considered 
in  connection  with  the  fact  that  for  nearly 
24  years  following  its  erection  this  sema- 
phore effectually  accomplished  the  purpose 
for  which  it  was  designed,  by  protecting 
all  of  the  many  thousands  of  trains  that 
came  into  the  Watervllle  yard,  and  that  no 
complaint  was  ever  heard  during  all  of  that 
time  that  its  signals  did  not  convey  the  in- 
formation desired.  The  defendant  confidently 
asserts  that  the  evidence  as  a  whole  falls 
to  show  that  the  accident  was  caused  by  any 
want  of  ordinary  care  on  the  part  of  the  de- 
fendant with  respect  to  the  permanent  lo- 
cation, construction,  or  angle  of  tbe  sema- 
phore light,  but  that  it  was  tbe  result  either 
of  a  failure  on  the  part  of  the  tender  to  set 
the  red  light  in  due  season,  or  a  want  of 
proper  vigilance  on  the  part  of  the  engineer 
In  observing  the  signal. 

With  respect  to  the  occurrences  on  the 
evening  of  the  accident,  Horeyseck,  the  en- 
gineer of  the  plaintiff's  train  No.  41,  who 
was  charged  with  the  responsible  duty  of 
carefully  observing  the  signals,  testifies  em- 
phatically as  a  witness  for  the  plaintiff  that 
he  was  not  deceived  in  tbe  color  of  the  sig- 
nal. He  insists  that  he  saw  It  green,  and 
that  it  was  green  when  it  was  first  visible  a 
quarter  of  a  mile  distant,  and  that  it  con- 
tinued green  until  after  they  were  up  around 
tbe  curve.  "It  was  green  then  after  they 
shouted  and  called  out  that  there  was  some- 
thing on  the  track."  He  also  testifies  to  the 
significant  fact  that  the  next  moment  after 
the  accident  he  asked  Mr.  Nelson,  who  as  a 
substitute  was  acting  as  semaphore  tender 
that  night,  "why  he  didn't  have  his  board 
set";  "board"  being  the  railroad  term  for 
semaphore.  Nelson  admits  this  in  his  deposi- 
tion. He  says  Horeyseck  "claimed  that  tbe 
semaphore  showed  green.  I  claimed  that  it 
showed  red.  He  claimed  that  the  board  was 
tipped  off  after  he  ran  into  Mr.  Marquis. 
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He  claimed  that  the  lights  were  changed 
after  the  collision  with  the  Marquis  engine." 

This  suggestion  of  a  sudden  change  of 
color  appears  to  have  been  adopted  by  the 
plaintiff  himself  In  the  testimony  which  be 
gave  before  the  stenographer  Haggerty  Im- 
mediately after  the  accident  According  to 
Haggerty 's  report  the  plaintiff  then  said: 
"After  we  stopped  it  showed  red ;  but  when 
we  came  up  the  hill  I  could  have  sworn  by 
all  that  is  good  and  holy  that  It  was  green." 
Head  Brakeman  Stinson,  who  was  on  the  cab 
with  the  plaintiff  and  the  engineer,  also 
states  that  the  light  was  "unmistakably 
green  down  below,  but  just  before  the  col- 
lision he  looked  and  saw  that  the  semaphore 
light  was  then  red." 

On  the  other  hand,  Nelson  testifies  posi- 
tively in  his  deposition  that  immediately 
after  the  Marquis  engine  went  onto  the  main 
line  east  of  the  crossing  he  tipped  the  sema- 
phore to  the  red,  that  it  remained  red 
until  the  plaintiff's  train  arrived,  and  was 
red  at  the  time  of  the  collision.  In  answer 
to  an  Inquiry  as  to  his  first  knowledge  of  the 
accident,  he  says:  "The  drug  clerk  said 
there  was  a  headlight  going  round  the  curve. 
I  jumped  up,  out  through  the  door.  When 
I  got  onto  the  platform  they  met." 

It  is  undoubtedly  true  that  this  and  much 
other  evidence  for  the  plaintiff  tends  strong- 
ly to  show  that  the  semaphore  was  properly 
and  seasonably  set  red,  and,  if  so,  the  proof 
Is  convincing  that  it  must  have  displayed 
the  danger  signal  down  the  line,  which  the 
engineer  in  the  exercise  of  proper  vigilance 
could  not  have  failed  to'  distinguish.  But 
there  is  much  in  the  evidence  to  warrant  the 
belief  that  the  signal  was  thoughtlessly  per- 
mitted by  the  semaphore  tender  to  remain 
green  nntil  the  headlight  of  the  engine  and 
the  shouts  of  the  men  warned  him  of  the 
danger,  when  he  "jumped  out  through  the 
door,"  upon  the  platform  of  the  shanty  and 
kicked  off  the  lever.  Then  the  counterweight 
instantly  swung  the  lantern  to  red  only  a 
moment  before  the  collision. 

From  all  the  evidence  now  presented  the 
conclusion  Is  therefore  irresistible  that  one 
of  these  incidents  furnishes  the  correct  solu- 
tion of  the  mystery.  In  either  event  the 
grievous  Injury  to  the  plaintiff  appears  to 
have  been  caused  by  want  of  due  care  on  the 
part  of  a  fellow  servant,  and  the  liability  of 
the  defendant  company  Is  not  established. 

It  Is  accordingly  the  opinion  of  the  court 
that  the  entry  must  be: 

Motion  sustained. 

Verdict  set  aside. 

New  trial  granted. 

(OS  Pa.  Ml) 

LA  BAB  v.  NEW  YORK,  S.  A  W.  B.'  CO. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

J.  Death — Action— Pasties  Plaintiff. 

An  action  for  injuries  resulting  in  death 
■lost  be  brought  in  the  name  of  the  persona  or 


personal  representatives  to  whom  the  right  of 
action  is  given  in  the  state  in  which  the  injuries 
were  inflicted  and  the  death  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IB,  Death,  {12.] 

2.  Limitation  or  Actions  —  Commencement 
of  Action— Pleading— Amendment  —  New 
Cause  or  Action. 

A  widow  sued  a  railroad  company  in  her 
own  right  to  recover  for  the  death  of  her  bus- 
band,  killed  in  New  Jersey  while  in  the  employ 
of  defendant  company.  Held  too  late  to  amend 
by  adding  the  name  of  the  widow  as  executrix 
of  the  deceased,  as  required  by  the  New  Jersey 
statute,  after  limitations  had  become  a  bar. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  §  642.] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Action  by  Catherine  L.  La  Bar  against  the 
New  York,  Susquehanna  &  Western  Railroad 
Company.  From  an  order  refusing  to  take 
off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

A.  Mitchell  Palmer  and  Cicero  Gearhart, 
for  appellant  Harvey  Huffman  and  W.  B. 
Ellenberger,  for  appellee. 

ELKIN,  J.  The  husband  of  appellant,  a 
locomotive  fireman  in  the  employ  of  the  de- 
fendant company,  was  killed  by  the  explo- 
sion of  the  engine  boiler  on  December  24, 
1905,  in  the  elate  of  New  Jersey.  This  ac- 
tion was  brought  In  the  court  of  common 
pleas  of  Monroe  county,  this  state,  August 
13,  1906,  by  his  widow,  the  appellant  here, 
in  her  own  right  When  the  case  came  on 
for  trial  February  18,  1907,  counsel  for  plain- 
tiff made  a  motion  to  amend  the  pleadings 
by  adding  the  name  of  Catherine  E.  La  Bar, 
administratrix  of  Charles  D.  La  Bar,  de- 
ceased. The  learned  trial  judge  permitted 
the  record  and  pleadings  to  be  so  amend- 
ed under  exceptions;  but  the  next  day,  after 
full  consideration,  an  order  was  made  to 
strike  off  the  amendment  on  the  ground  that 
it  introduced  a  new  cause  of  action  barred 
by  the  statute  of  limitations,  and  therefore 
not  allowable.  It  is  authoritatively  settled 
in  this  state  that,  when  a  suit  is  brought  for 
injuries  resulting  in  death,  the  action  must 
be  instituted  in  the  name  of  the  persons,  or 
personal  representatives,  to  whom  the  right 
of  action  Is  given  by  the  statutes  of  the  state 
in  which  the  injuries  were  inflicted  and  the 
death  occurred.,  The  action  being  transitory 
the  comity  existing  between  different  states 
will  enforce  rights  of  a  statutory  origin  when 
jurisdiction  of  the  parties  is  acquired  by  the 
courts  here.  In  such  a  case,  however,  the 
courts  of  this  state  will  only  enforce  the 
rights  of  the  parties  according  to,  and  as  de- 
fined by,  the  lex  loci.  This  is  the  established 
rule  in  Pennsylvania.  Usher  v.  Railroad 
Company,  126  Pa.  206,  17  Atl.  597,  4  L.  R. 
A.  261,  12  Am.  St.  Rep.  863.  In  order  to 
have  compiled  with  this  rule  the  present  suit 
should  have  been  brought  by  the  adminis- 
tratrix of  the  estate  of  the  decedent  for  the 
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benefit  of  his  widow  and  children.  It  was 
not  bo  brought.  The  plaintiff  sued  in  her 
own  Individual  right,  and  so  the  case  stood 
until  the  time  of  the  trial.  It  Is  conceded 
that  without  the  amendment  the  appellant 
cannot  sustain  her  action;  hence  the  only- 
question  to  be  determined  Is  whether  the 
learned  trial  judge  erred  in  striking  off  the 
amendment  to  the  pleadings.  Unless  the 
amendment  is  allowed  the  right  of  action 
does  not  exist  In  the  plaintiff.  The  answer 
to  this  question  depends  upon  whether  a  new 
cause  of  action  was  introduced  or  new  par- 
ties were  permitted  to  Intervene.  It  has  been 
many  times  decided  that  a  new  cause  of 
action  cannot  be  introduced,  or  new  parties 
brought  in,  or  a  new  subject-matter  present- 
ed, or  a  vital  and  material  defect  in  the 
pleadings  be  corrected,  after  the  statute  of 
limitations  has  become  a  bar.  Grler  v.  As- 
surance Company,  183  Pa.  334,  39  Atl.  10. 
To  the  same  effect  are  Trego  v.  Lewis,  68 
Pa.  463;  Kaul  v.  Lawrence,  73  Pa.  410;  Kllle 
v.  Bge,  82  Pa.  102;  Garman  v.  Glass,  197  Pa. 
101,  46  Atl.  923;  Wilkinson  v.  North  East 
Borough,  215  Pa.  486,  64 'Atl.  734. 

The  learned  counsel  for  appellant  seek  to 
avoid  the  application  of  the  rule  announced 
in  these  cases  by  insisting  that  the  bene- 
ficiaries entitled  to  receive  the  moneys  that 
might  be  recovered  In  this  case  are  prac- 
tically the  same  under  the  statutes  of  Penn- 
sylvania and  New  Jersey,  and  therefore  no  In- 
jury is  done  the  parties  to  this  suit.  This 
contention  cannot  be  sustained  under  the 
rule  of  our  cases.  In  Usher  v.  Railroad  Com- 
pany, supra,  the  present  Chief  Justice,  In 
discussing  the  precise  question,  said:  "At 
the  outset  we  may  say  that  the  action  can 
get  no  support  from  the  fact  that  a  closely 
similar  statute  In  this  state  gives  the  right 
to  sue  expressly  and  exclusively  to  the  wid- 
ow, If  there  be  one,  for  the  benefit  of  her- 
self and  her  children."  This  whole  question 
was  fully  considered  In  that  case,  the  con- 
tention there  made  In  this  respect  being  on 
all  fours  with  the  argument  here,  and  the 
conclusion  was  reached  that  it  would  be 
pushing  the  comity  which  undertakes  to  en- 
force in  this  state  a  right  of  action  which 
accrued  In  another  state  beyond  Its  legiti- 
mate bounds  to  assume  to  do  for  other  tri- 
bunals what  they  would  not  do  for  them- 
selves. In  other  words,  as  applied  to  the 
facts  of  the  present  case,  If  the  suit  had  been 
brought  in  New  Jersey,  the  personal  repre- 
sentative of  the  deceased  husband  would  be 
required  to  bring  It,  and  not  the  widow  in 
her  own  individual  right;  and  this  Is  equally 
true  when  the  suit  Is  brought  In  our  state. 
It  was  not  so  Instituted,  and  is  too  late  to 
amend  the  record  so  as  to  make  the  personal 
representative  of  the  decedent  a  party  to 
the  record,  as  required  by  the  New  Jersey 
statute,  after  the  statute  of  limitations  had 
become  a  bar,  because  this  in  legal  effect  In- 
troduced a  new  cause  of  action  by  the  sub- 
stitution of  different  parties. 


It  is  suggested  for  appellant  that  the  stat- 
ute of  limitations  had  not  become  a  bar  at ' 
the  time  the  amendment  was  asked  because 
of  the  enactment  by  Congress  of  what  to' 
known  as  the  "Employer's  Liability  Act,"  in 
which  it  is  provided  "that  no  action  shall  be 
maintained  under  this  act,  unless  commenced 
within  one  year  from  the  time  the  cause  of 
action  accrued."  It  is  contended  that  the 
right  of  action  did  not  accrue  until  the  per- 
sonal representative  was  appointed,  and  that 
the  suit  could  have  been  Instituted,  or  the 
amendment  allowed,  within  one  year  from 
the  date  of  that  appointment  This  is  clear- 
ly an  afterthought  Questions  arising  under 
this  act  were  not  raised,  nor  considered  in 
the  court  below,  nor  have  any  assignments 
of  error  properly  brought  the  question  before 
this  court  As  the  record  stands,  the  applica- 
tion of  that  act  to  the  facts  of  this  case 
cannot  be  considered,  and  the  question  rais- 
ed will  not  be  determined. 

Judgment  affirmed. 

(US  Ps.  *0 

In  re  WHARTON'S  ESTATE. 

(Supreme    Court    of    Pennsylvania.      May   20, 
1S07.) 

Bastabds—  Pboof  of  LiaimucT. 

A  declaration  in  a  father's  will  that  a  boy 
named  therein  is  "my  son"  is  insufficient  to  en- 
able the  boy  as  a  legitimate  child  to  participate 
in  a  portion  of  the  estate  left  by  his  deceased  fa- 
ther's brother  where  there  is  no  other  evidence 
of  such  relationship. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. . 
vol.  6,  Bastards,  |  17.] 

Appeal  from  Orphans'  Court  Philadelphia' 
Gounty. 

In  the  matter  of  the  estate  of  Francis  R. 
Wharton,  deceased.    From  decree  dismissing' 
exceptions  to  adjudication,  Edward  Wharton, 
Jr.,  appeals.    Affirmed. 

From  the  record  It  appeared  that  the  de- 
cedent died  on  February  11,  1905,  leaving 
a  will  whereby  he  gave  his  entire  estate  in 
equal  shares  to  his  sister,  Alida  Gouverneur 
Montgomery,  and  his  brother,  Alfred  Whar- 
ton, Jr.  The  sister  died  on  October  9,  1903, 
a  widow  without  issue.  The  deceased  left 
to  survive  him  his  brother,  Alfred  Wharton, 
and  also  a  nephew,  Edward  Wharton,  Jr., 
a  son  of  Edward  Wharton,  Sr.,  a  brother  of 
the  deceased.  Edward  Wharton,  Jr.,  claimed 
a  share  in  the  estate.  His  legitimacy  was 
denied.  It  appeared  that  Edward  Wharton, 
Sr.,  made  a  will  on  March  21,  1872,  and 
therein  provided  as  follows:  "Second.  I  give 
and  bequeath  to  my  friend  Mrs.  Kate  Law- 
rence the  sum  of  $20,000  for  the  support  of 
herself  and  my  son  Edward  Wharton,  and 
In  case  of  her  death  to  be  held  In  trust  by 
my  executors  hereinafter  named  for  the  use 
and  maintenance  of  my  said  son  until  he  ar- 
rives at  the  age  of  21  years,  the  principal 
to  be  paid  to  him  at  their  discretion."  He 
died  June  2,  1873.  The  auditing  judge  dis- 
allowed the  claim  for  the  reasons  stated  in 
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the  portion  of  the  adjudication  quoted  in  the 
opinion  of  the  Supreme  Court.  Exceptions 
to  the  adjudication  were  overruled. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ, 

Thomas  James  Meagher,  for  appellant.  M. 
Hampton  Todd  and  Francis  William  Rawle, 
for  appellee. 

PER  CURIAM.  The  auditing  Judge  below 
found,  inter  alia,  that  "it  not  only  does  not 
appear  that  the  claimant's  mother  and  Ed- 
ward Wharton  were  ever  actually  married, 
but  it  does  not  appear  that  they  ever  lived 
together  as  man  and  wife,  or  were  recognized 
as  or  held  themselves  out  to  be  man  and  wife. 
And  being  of  the  opinion  that  legitimacy  is 
based  upon  marriage — that  it  is  only  upon 
the  presumption  of  marriage  that  legitimacy 
may  be  found — and  that  the  facts  upon  which 
to  base  a  doubt  which  appearing  must  and 
would  be  construed  in  favor  of  claimant  are 
not  present  in  this  case,  the  auditing  judge 
dismisses  the  claim." 

On  this  finding,  approved  by  the  court  In 
banc,  the  decree  is  affirmed. 


(218  Pa.  256) 

SULKIN  v.  GILBERT. 

(Supreme    Court    of    Pennsylvania.      May    20, 
1907.) 

Vendob   and    Pubchaseb  —   Recovery   of 

Pbice— Defenses. 

In  an  action  by  a  vendor  to  recover  the 
purchase  money,  defendant  alleged  misrepresen- 
tations as  to  the  location  of  the  land.  Held, 
that  defendant  must  show  that  he  was  misled 
by  such  misrepresentations,  and  on  failure  so 
to  do  it  was  not  error  to  direct  a  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  38.] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Action  by  Louis  Sulkin  against  William  A. 
Gilbert.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  court  below,  by  Staples,  P.  J„  charged 
In  part  as  follows : 

"William  A.  Gilbert,  the  defendant,  alleges 
that  the  fraud  committed  upon  him  in  this 
case  by  the  plaintiff  was  that,  at  or  about 
the  time  the  negotiations  took  place  relative 
to  the  execution  of  this  contract,  a  blue 
print  was  present  The  court  does  not  re- 
member whether  It  was  brought  there  by 
the  plaintiff,  or  how  it  got  there,  but  at  any 
rate  it  was  there  with  the  plaintiff  and  the 
defendant,  and  that  the  defendant  asked  the 
plaintiff  whether  the  blue  print  correctly  rep- 
resented the  land  to  be  conveyed,  and  espe- 
cially in  this  respect:  As  to  the  distance 
from  the  water  to  an  alley  on  Harrison 
street,  as  the  court  remembers  it,  about  90 
feet— and  that  the  plaintiff  said  that  it  did. 
As  the  court,  remembers  it,  that  conversation 
Is  alleged  to'  have  taken  place  in  the  morn- 
ing, and  in  the  afternoon  the  plaintiff  'ap- 


peared with  the  agreement  or  contract  In 
question,  and  at  the  time  of  Its  execution 
this  same  blue  print  was  there,  and  that  the 
defendant  substantially  asked  the  same  ques- 
tion with  regard  to  the  location  of  the  creek 
or  water,  and  that  the  plaintiff  again  stated 
that  it  fairly  represented  the  situation.  The 
defendant  claims  that  he  wanted  this  tract 
for  certain  particular  purposes,  and  especial- 
ly with  reference  to  the  water,  and  that  he 
afterwards  learned  that  the  blue  print  did  not 
represent  truly  the  location  of  the  water 
with  reference  to  the  contract,  and  that,  in- 
stead of  Its  being  90  feet  from  the  water  to 
the  point  on  Harrison  street,  namely,  the  al- 
ley, there  was  practically  no  land  there. 

"We  say  to  you,  gentlemen  of  the  jury, 
that,  if  that  testimony  was  properly  corrobo- 
rated and  believed  by  you,  it  would  be  a 
good  defense  to  a  recovery  in  this  action; 
hut,  as  the  court  remembers  the  testimony, 
there  was  substantially  no  corroboration  of 
the  testimony  of  the  defendant  in  this  case 
as  to  this  representation  relative  to  the  situa- 
tion of  the  water  in  reference  to  the  blue 
print,  and  the  distance  as  therein  mentioned. 
There  was  some  little  evidence,  with  regard 
to  the  blue  print,  that  It  was  seen  in  the  of- 
fice when  Mr.  Sulkin  was  there,  and  there 
was  some  evidence  about  some  talk  had  about 
distances;  but,  as  the  court  remembers  it, 
there  was  no  evidence  whatever  as  to  the 
alleged  misrepresentation  by  the  plaintiff  as 
to  the  situation  of  the  water  with  reference 
to  Harrison  street  or  the  alley  that  crossed 
Harrison  street  Grossman  testified  that, 
about  a  week  after  this  agreement  was  made, 
he  went  down  upon  this  tract  of  land  with 
Mr.  Gilbert,  and  with  Sulkin,  the  plaintiff, 
and  that,  while  some -measurements  were  be- 
ing taken  there,  Mr.  Gilbert  said  to  Mr.  Sul- 
kin, The  land  is  not  here';  that  Sulkin  at 
first  made  no  reply,  or  words  to  that  effect 
and  that,  when,  Mr.  Gilbert  again  repeated 
it,  Sulkin  said,  'I  see  it  is  not'  The  court 
holds  that  this  Is  insufficient  in  itself  to 
constitute  a  corroboration.  It  is  too  Indefi- 
nite and  uncertain,  and  it  is  the  opinion  of 
the  court  in  this  case  that  there  was  prac- 
tically or  substantially  no  corroboration  of 
the  defendant's '  testimony  with  regard  to 
this  allegation  or  assertion  of  fraud,  name- 
ly, misrepresentation  by  the  plaintiff.  Plain- 
tiff flatly  denies  the  statements  by  the  defend- 
ant, and  under  this  condition  of  the  testi- 
mony, the  defendant  relying  upon  the  allega- 
tion of  fraud  to  prevent  recovery,  and  this 
allegation  of  fraud  being  strictly  confined  to 
his  own  testimony,  which  is  flatly  denied 
by  the  plaintiff,  the  court  holds  it  is  insuffi- 
cient to  prevent  a  recovery  in  this  case,  and 
especially  so,  gentlemen  of  the  jury,  when 
'there  is  taken  Into  consideration  the  fact  that 
this  blue  print  was  not  attached  or  made  part 
of  the  contract,  although  according  to  Mr. 
"Gilbert's  story  it  was  there  at  the  time  the 
contract  was  made;  that  no  reference  was 
made  to  the  blue  print  in  the  contract  which 
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was  executed  by  them,  although,  If  Mr.  Gil- 
bert's story  were  believed,  the  blue  print 
was  there,  and  its  reference  to  the  tract  of 
land  was  talked  over.  This  reference  of  the 
court  to  the  blue  print  refers  to  this  particu- 
lar matter  which  It  was  alleged  was  the  mis- 
representation or  fraud  In  connection  there- 
with. 

"This  additional  circumstance  is  taken  into 
consideration  with  regard  to  ascertaining 
whether  the  measure  of  proof  were  high 
enough  to  avoid  a  recovery  of  this  executed 
contract,  and  that  it  is  a  fact  that  this  piece 
of  land  was  within  a  very  short  distance  of 
the  mill  where  the  contract  was  talked  about, 
and  where  the  contract  was  finally  executed, 
and  that  it  was  not  a  matter  so  very  difficult 
to  ascertain  whether  the  statement,  if  made, 
were  true,  relative  to  the  creek  by  measure- 
ment, as  appears  by  the  evidence  in  this  case 
to  the  effect  that  on  August  21st  a  measure- 
ment was  made,  and  it  was  found  that  the 
alleged  statement  was  untrue. 

A  written  contract  under  seal,  gentlemen 
of  the  jury,  is  looked  upon  as  a  solemn  act; 
and,  In  order  that  persons  who  do  business 
and  who  make  contracts  should  be  relieved 
from  uncertainty,  the  courts  have  laid  down 
the  rule  that,  In  order  to  avoid  the  effect  of 
such  a  solemn  contract,  the  proof  of  ■  the 
matter  which  it  is  sought  to  avoid  or  evade 
must  be  of  more  than  ordinary  character. 
It  must  be  clear,  precise,  and  indubitable, 
especially  when  referring  to  a  case  like  this, 
and  where  the  only  evidence  by  which  it  Is 
sought  to  avoid  a  recovery  In  an  action  upon 
a  contract  like  this  is  simply  that  of  the 
party  who  seeks  to  avoid  the  recovery.  That, 
In  the  opinion  of  the  court,  Is  insufficient;  and 
we  therefore  Instruct  you,  gentlemen  of  the 
jury,  that  upon  the  other  phases  of  this  case, 
there  being  practically  no  contention  against 
the  position  of  the  plaintiff  with  regard  to 
his  title,  the  executed  contract,  the  survey, 
the  number  of  acres,  and  the  tender,  we  di- 
rect you  to  find  a  verdict  in  favor  of  the 
plaintiff  as  hereinbefore  stated  the  aggregate 
amount  of  37»«/ioo  acres  at  $120  an  acre,  less 
a  payment  of  $300,  and  interest  upon  the 
balance  from  August  22,  1903,  at  5  per  cent" 

Verdict  and  judgment  for  plaintiff  for  $4,- 
835.97.    Defendant  appealed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

A.  Mitchell  Palmer,  for  appellant  Rogers 
L.  Burnett  and  Cicero  Gearhart,  for  appellee. 

STEWART,  J.  This  case  called  for  bind- 
ing instructions,  but  not  for  the  reason  as- 
signed. The  only  witness  who  testified  to 
the  alleged  misrepresentations  of  the  vendor 
with  respect  to  the  location  of  the  land  was 
the  defendant  himself;  but  his  testimony  on 
this  branch  of  the  case  was  full,  clear,  and 
explicit  That  he  was  not  supported  by  oth- 
er witnesses,  or,  in  the  opinion  of  the  trial 
judge,  by  the  admitted  facts  of  the  case, 


would  be  no  sufficient  ground  for  refusing 
to  submit  the  case  to  the  Jury.  It  might  very 
well  be  that  the  jury  would  see  correspond- 
ence where  the  court  saw  contradiction,  or 
even  without  this,  yet  give  entire  credence 
to  the  testimony  of  the  witness.  It  is  a  mis- 
take to  apply  In  actions  of  this  kind  rules  of 
evidence  which  obtain  In  equity  proceedings. 
The  sufficiency  and  accuracy  of  the  deed 
were  not  impeached.  The  court  was  not 
asked  to  reform  It  in  any  way.  The  defense 
rested  on  matters  wholly  outside  of  any  writ- 
ing. Did  the  plaintiff  state  to  the  defendant 
during  the  negotiations,  that  the  land  de- 
scribed in  the  deed  was  located,  with  respect 
to  a  certain  stream  of  water,  In  the  manner 
represented  on  the  map  or  blue  print  exhibit- 
ed? No  matter  how  this  fact  was  found, 
it  would  not  be  In  contradiction  of  the  writ* 
ten  agreement  or  the  deed.  True,  where 
fraud  is  set  up  as  a  defense  in  an  action 
of  this  character,  the  evidence  to  establish 
the  fraud  must  be  clear,  explicit  and  indubi- 
table; but  whether  it  reaches  this  degree  or 
not  is  a  question  for  the  jury.  The  testi- 
mony of  a  single  witness,  even  though  con- 
tradicted by  others,  may  carry  conviction  to 
the  minds  of  the  jury,  and,  when  this  oc- 
curs, the  law  approves  and  sustains. 

The  case  called  for  binding  instructions 
for  the  plaintiff,  because  there  was  no  evi- 
dence that  the  defendant  was  Induced  to 
enter  into  the  contract  of  purchase  by  reason 
of  this  alleged  misrepresentation.  It  Is  just 
as  essential  that  it  should  appear  that  the 
party  complaining  relied  upon  the  represen- 
tation, and  that  but  for  it  he  would  not 
have  made  the  contract  as  It  is  that  the  fact 
of  misrepresentation  be  established.  So  long 
as  Interest  excluded  from  the  witness  stand, 
the  jury  had  no  way  of  determining  the  ques- 
tion of  Inducement  except  by  considering 
the  importance  of  the  matter  concerning 
which  the  misrepresentation  was  made  and 
the  situation  of  the  parties  to  the  transac- 
tion. These  are  yet  matters  for  considera- 
tion, and  there  may  be  cases  in  which  noth- 
ing better  can  be  afforded;  but  now  that  the 
parties  may  testify  In  their  own  behalf,  and 
where,  as  here,  this  is  done,  and  the  party 
testifies  to  the  misrepresentation  with  great 
particularity,  It  is  not  asking  too  much  to 
insist  that  be  shall  not  leave  it  to  the  jury 
to  speculate  and  conjecture  as  to  whether  he 
was  Influenced  by  the  misrepresentations  of 
which  he  complains,  without  some  expres- 
sion from  his  own  lips  on  that  subject  We 
have  looked  through  the  testimony  of  the 
defendant  with  great  care,  but  have  failed 
to  find  a  single  expression  to  Indicate  that 
in  making  this  bargain  he  depended  on  the 
statement  of  the  plaintiff  as  to  the  location 
of  the  land  and  waa  Influenced  accordingly. 
Whether  this  was  a  careful  and  studied 
avoidance,  or  mere  inadvertence,  we  have  no 
way  of  knowing.  Be  that  as  it  may,  it  was 
a  serious  omission.  The  land  which  was 
the  subject  of  the  agreement   and  about 
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'which  the  misrepresentation  was  alleged  to 
have  been  made,  was  distant  from  the  de- 
fendant's mill,  which  he  had  been  operating 
for  eight  years,  not  more  than  800  yards. 
The  misrepresentation  had  regard  to  Its  loca- 
tion with  respect  to  a  stream  of  water  with 
which  the  defendant  was  perfectly  familiar. 
Under  such  a  state  of  acts,  a  finding  by  the 
jury,  as  matter  of  inference  purely,  that  the 
misrepresentation,  if  such  It  was,  was  the 
Inducement  to  the  contract,  without  which 
defendant  would  not  hare  purchased,  could 
not  be  sustained.  The  defendant  was  asking 
the  Jury  to  say  for  him  what  he  failed  or  de- 
clined to  say  for  himself. 
Judgment  affirmed. 


(218  Pa.  238) 

SCHAFFHAUSER    et   al.    v.    ARNHOLT   ft 
SCHAEFER  BREWING  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Hay  20, 
1907.) 

Corporations— Officers— Compensation. 

Where  the  president  of  a  corporation  voted 
in  favor  of  an  increase  of  his  salary  while  a 
member  of  the  board  of  directors,  and  secured 
such  increase  by  his  own  vote,  he  cannot,  as 
against  the  protest  of  a  minority  of  the  board, 
and  as  against  the  stockholders,  sustain  his 
claim  for  such  increase. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  1340.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  Charles  Schaffhauser  and  others 
against  the  Arnholt  &  Schaefer  Brewing 
Company  and  others.  From  a  decree  dismiss- 
ing the  bill,  plaintiffs  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Isaac  Hassler,  for  appellants.  John  O. 
Johnson  and  Henry  P.  Brown,  for  appellees. 

ELKIN,  J.  The  defendant  Zimmermann 
first  became. president  of  the  brewing  com- 
pany March  28, 1902,  and  had  been  re-elected 
annually  by  the  board  of  directors  during 
the  ensuing  years  since  that  time.  The  an- 
nual salary  prior  to  his  election  In  1902  had 
been  fixed  at  $5,200,  which  amount  was  paid 
to  and  accepted  by  him  as  compensation  in 
full  for  his  services  as  president  In  Septem- 
ber, 1903,  the  board  of  directors,  with  the 
consent  of  the  Schaffhausers,  Increased  his 
salary  as  president  to  $5,720,  which  amount 
be  continued  to  receive  until  an  attempt  was 
made  to  increase  the  same  under  the  circum- 
stances hereinafter  stated.  At  the  annual 
meeting  of  stockholders  held  December  1, 
1906,  William  H.  Zimmermann,  C.  Harry 
Savage,  James  A.  Griffiths,  Mllcah  I.  Schaff- 
hauser, and  Charles  Schaffhauser  were  elect- 
ed directors  for  the  ensuing  year.  The  three 
directors  first  named  were  chosen  by  the 
Zimmermann  Interests,  and  the  two  last 
named  by  the  Shaffhauser  interests,  and  this 
result  was  obtained  under  an  agreement  be- 
0TA.-27 


tween  Zimmermann  and  bis  sister,  Mrs. 
Schaffhauser,  dated  March  26, 1902,  at  which 
time  Zimmermann  purchased  the  Arnholt 
stock,  which  was  less  than  a  majority  of  the 
whole  capitalization,  whereby  Zimmermann 
was  permitted  to  vote  his  stock  cumulatively 
for  two  directors  other  than  himself,  thus 
putting  it  In  his  power  to  always  elect  a 
majority  of  the  board  friendly  to  his  In- 
terests, although  his  sister  owned  or  con- 
trolled a  majority  of  the  stock.  At  a  meeting 
of  the  board  held  December  23,  1905,  all  of 
the  directors  being  present,  Zimmermann  was 
elected  president  and  Savage,  secretary  and 
treasurer.  Prior  to  that  time  Schaffhauser 
had  been  treasurer,  and  be  was  defeated  for 
re-election  to  this  position  by  the  votes  of 
Zimmermann,  Griffiths,  and  Savage  himself. 
In  other  words,  these  three  directors  acted 
together  to  serve  the  interests  and  purposes 
of  Zimmermann.  At  the  time  of  his  election 
as  president  in  1905,  Zimmermann  was  re- 
ceiving a  salary  of  $5,720  per  year,  which 
amount  he  continued  to  accept  up  to  January 
27,  1906,  upon  which  date,  at  a  meeting  of 
the  board  of  directors,  at  the  instance  of 
Zimmermann,  a  motion  was  made  by  Savage, 
seconded  by  Griffiths,  to  increase  his  salary 
to  $10,400  annually.  The  Schaffhausers  pro- 
tested against  the  Increase.  When  the  mo- 
tion was  put  by  Zimmermann,  as  president, 
Savage  and  Griffiths  voted  in  favor  of  its 
adoption  and  the  two  Schaffhausers  against 
it,  whereupon  Zimmermann  cast  the  deciding 
vote  In  favor  of  increasing  his  own  salary 
and  declared  the  motion  carried.  This  bill 
was  filed  asking  for  an  Injunction  to  restrain 
the  defendants  from  paying  Zimmermann  the 
Increased  salary  authorized  by  the  action  of 
a  majority  of  the  board  under  these  cir- 
cumstances, and  praying  for  a  decree  requir- 
ing him  to  refund  to  the  brewing  company 
such  sums  as  he  may  have  received  as  salary 
in  excess  of  $5,720  per  year,  which  amount, 
It  is  admitted,  he  is  entitled  to  receive.  The 
learned  court  below  dismissed  the  bill,  and 
refused  to  grant  the  relief  prayed  for. 

This  appeal  raises  the  narrow  question 
whether  the  president  of  the  defendant  cor- 
poration, over  the  protest  of  a  minority  of 
the  board,  and  as  against  stockholders  who 
choose  to  challenge  the  action,  can  sustain 
his  claim  for  an  increase  of  salary,  the  right 
to  which,  If,  indeed,  any  such  legal  right  ex- 
ists, was  secured  by  his  own  vote  as  a  mem- 
ber of  the  board  which  allowed  it  The  exact 
question  has  not  been  determined  by  this 
court  While  it  may  not  be  legally  accurate 
to  say  that  a  director  of  a  corporation  Is  a 
trustee  for  the  entire  body  of  stockholders, 
within  the  exact  meaning  of  that  term,  there 
can  be  no  doubt  he  does  occupy  such  a  fidu- 
ciary relation  as  to  imperatively  demand, 
both  in  good  morals  and  sound  law,  that  he 
shall  manage  the  business  of  the  company 
In  such  a  manner  as  to  promote,  not  his  own 
Interests,  but  the  common  interests  of  all 
the  shareholders.     He  is  a  mandatary,  or 
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agent,  or  Implied  trustee  of  the  stockholders, 
and  as  such  the  doctrine  applicable  to  trust 
relations  will  be  enforced  against  him  and 
In  favor  of  the  rights  of  the  stockholders. 
The  generally  accepted  rule,  applicable  to 
such  cases,  is  that  the  voting  of  a  salary  or 
compensation  to  a  director,  who  either  is 
or  Is  not  an  officer  of  the  board,  must  be  en- 
tirely free  from  fraud,  actual  or  constructive, 
and  that  the  action  is  illegal,  if  it  Is  deter- 
mined by  the  vote  of  the  director  or  officer 
whose  salary  is  thus  increased.  This  princi- 
ple seems  to  be  of  almost  universal  applica- 
tion, recognized  by  the  courts  and  the  text- 
writers.  2  Cook  on  Corporations,  {  657;  21 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  910; 
WIckersham  v.  Crlttendon,  106  CaL  327,  39 
Pac.  602;  Ward  T.  Davidson,  89  Mo.  445,  1 
a  W.  846;  Butts  t.  Wood,  87  N.  Y.  317; 
Jones  v.  Morrison,  31  Minn.  140,  16  N.  W. 
854,  The  general  application  of  this  principle 
Is  conceded  by  the  learned  counsel  for  appel- 
lees, but  it  Is  argued  that  such  action  by  the 
board  la  only  voidable,  not  void,  and  that, 
when  a  bill  in  equity  is  presented  to  a  chan- 
cellor asking  that  the  action  be  avoided  on 
the  ground  that  the  increase  of  salary  was 
unreasonable,  It  then  becomes  a  question  of 
fact  to  be  determined  by  the  chancellor,  who, 
If  satisfied  that  the  Increase  of  salary  was 
reasonable  and  a  Just  compensation  for  the 
services  rendered,  should  refuse  to  grant  the 
Injunction.  This  position  cannot  be  sustain- 
ed without  doing  violence  to  the  spirit  of  the 
rule.  Whether  the  action  by  a  majority  of 
the  board  of  directors,  including  the  benefi- 
ciary of  the  Increased  salary,  Is  absolutely 
void,  or  only  voidable,  need  not  now  be  de- 
termined. For  the  purposes  of  this  case  it 
is  only  necessary  to  decide,  and  we  do  so 
decide,  that  it  is  voidable,  when  the  minority 
of  the  board  of  directors,  or  a  stockholder, 
chooses  to  have  it  set  aside  in  a  proper  legal 
proceeding. 

Decree  reversed,  bill  reinstated,  and  rec- 
ord remitted  to  the  court  below,  with  in- 
structions to  grant  the  relief  prayed  for; 
costs  to  be  paid  by  appellees. 


OK  Pa.  m) 

In  re  SAURMAN. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1007.) 

Elections  —  Registration  —  appeal  fbou 
Board. 

Under  Act  Feb.  17,  1906,  {  15  (P.  L.  69), 
an  appeal  from  the  decision  of  the  commission- 
ers of  registration  refusing  an  application  for 
registration  may  be  taken  to  the  court  of  com- 
mon pleas,  but  no  farther  appeal  is  allowed  by 
statute. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Appeal  by  Benjamin  F.  Saurman  from  an 
order  of  common  pleas  dismissing  an  appeal 
from  the  decree  of  the  commissioners  of 
registration.     Dismissed. 

Argued   before   MITCHELL,   a  J,  and 


FELL,  STEWART,  POTTER  and  MESTRE- 
ZAT,  JJ. 

Benjamin  F.  Saurman,  pro  set 

PER  CURIAM.  By  Act  Feb.  17,  1906,  I 
15  (P.  L.  59),  an  appeal  from  the  decision  of 
the  commissioners  of  registration  refusing 
an  application  for  registration  may  be  taken 
to  the  court  of  common  pleas  upon  allowance 
by  that  court,  but  no  further  appeal  is  given 
by  the  statute.  This  appeal  must  therefore  b* 
dismissed  for  want  of  jurisdiction. 

Appeal  dismissed. 

(lis  Pa.  no 

CALLAWAY  t.  PRETTYMAN. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

1.  Brokers— Contract— Written  Authority. 

Where  a  resident  of  New  Jersey  contracts 
as  a  real  estate  broker  in  Pennsylvania  to  sell, 
real  estate  situated  in  New  Jersey,  he  is  not  re- 
quired to  have  a  real  estate  broker's  license  un- 
der the  Pennsylvania  statute  to  make  his  con- 
tract valid. 

2.  Frauds,   Statute  oi>— Broker's  Sale  or 
Land— written  Authority— Necessity-. 

Where  a  resident  of  New  Jersey  contracts 
as  a  broker  in  Pennsylvania  to  sell  real  estate 
in  New  Jersey,  he  is  not  required  to  have  au- 
thority for  the  sale  in  writing,  as  provided  by 
the  New  Jersey  .statute,  as  the  law  of  the  place- 
governs  as  to  the  contract. 

3.  Statutes— Pleading   Foreign    Statutes. 

Wher<  a  resident  of  New  Jersey  sues  to  re-, 
cover  on  a  parol  contract  for  commissions  for 
the  sale  of  real  estate  in  New  Jersey,  the  print- 
ed statutes  of  New  Jersey  requiring  such  con-. 
tracts  to  be  in  writing  are  inadmissible  under 
plea  of  Hon  assumpsit,  but  only  by  way  of 
special  matter  after  due  notice,  under  Court 
Rule  No.  30,  J  8. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  James  W.  Callaway  against 
Charles  B.  Prettyman.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

On  motion  for  judgment  non  obstante  vere- 
dicto, Carr,  J.,  filed  the  following  opinion  In 
the  court  below: 

"On  March  18, 1905,  the  defendant  entered 
Into  a  written  contract  to  sell  to  Clara  L. 
Hanstein  the  Royal  Palace  Hotel,  and  she 
agreed  to  pay  the  sum  of  $400,000;  $100,000 
in  four  cash  payments  and  the  balance  of 
$300,000  by  her  bond.  Six  thousand  dollars 
was  paid  upon  the  date  of  the  agreement,  and 
on  August  5,  1905,  Prettyman  gave  Mrs.  Han- 
stein a  receipt  for  $25,000  on  account  of  the 
purchase  price.  The  Bacharach  Real  Estate 
Company  paid  the  money  to  Prettyman,  ad- 
vancing It  for  the  Hanstelns,  and  being  reim- 
bursed by  checLs  signed  Clara  L.  Hanstein, 
by  net  attorney,  Samuel  Hanstein,  and  also 
by  checks  of  Wolfe,  Mrs.  Hansteln's  brother. 
The  Royal  Palace  Hotel  Company  was  then 
formed  and  chartered,  and  on  September  16, 
1905,  at  the  request  of  Mrs.  Hanstein,  Pretty- 
man conveyed  the  hotel  to  the  company,  to 
which  Mrs.  Hanstein  also  quitclaimed  all  her 
title  anJ  nterest  in  the  property  under  her 
agreement  of  sale  with  Prettyman.    Ths  ver- 
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diet  for  the  plaintiff  establishes  the  facts  that 
Prettyman  employed  Callaway  to  sell  or  ex- 
change the  hotel,  and  that  his  efforts  were 
effective  In  making  the  sale  to  Mrs.  Hansteln, 
and  sufficient  evidence  Is  upon  the  record 
to  support  the  findings;  Samuel  Hansteln,  her 
husband,  acting  as  her  agent 

"The  act  of  assembly  of  this  state  requir- 
ing a  real  estate  broker  to  take  out  a  license 
does  not  apply,  as  Callaway  was  a  resident 
of  Atlantic  City,  N.  X,  and  his  occupation  in 
that  place  was  that  of  a  real  estate  broker. 
In  January,  1904,  he  learned  that  the  defend- 
ant's property,  the  Royal  Palace  Hotel,  In 
Atlantic  City,  was  in  the  market  for  sale, 
and  called  upon  the  defendant  at  his  place 
of  business  In  this  city,  and  It  was  verbally 
agreed  between  them  that,  If  Callaway  should 
make  a  sale  or  exchange  of  the  property  at 
the  price  of  $400,000,  the  defendant  would 
pay  him  a  commission  of  $5,000.  Callaway 
did  not  attempt  to  sell  the  property  in  this 
city,  but  during  the  year  1004  tried  to  ex- 
change It  for  property  In  New  York.  It  was 
not  shown  that  he  was  engaged  In  the  busi- 
ness of  buying  and  selling  properties  In  this 
city;  and  his  arrangement  with  the  defend- 
ant was  a  special  contract  for  compensation 
for  procuring  a  purchaser  of  a  specific  piece 
of  real  estate,  the  plaintiff  coming  to  this 
city  only  for  the  purpose  of  securing  the  em- 
ployment, and  he  did  not,  therefore,  require 
a  license.  Chadwlck  v.  Collins,  26  Pa.  138; 
Shepler  v.  Scott,  85  Pa.  329;  Coles  v.  Meade, 
5  Pa.  Super.  Ct  334. 

"Nor  is  the  defendant's  contention  sustain- 
ed with  regard  to  the  effect  of  a  New  Jersey 
statute  requiring  contracts  of  employment  of 
brokers  for  the  sale  of  real  estate  to  be  in 
writing.  In  the  first  place,  the  rejection. of 
the  printed  statute  did  not  injure  the  de- 
fendant, Inasmuch  as  upon  cross-examination 
the  plaintiff  testified  that  he  knew  that  the 
law  of  New  Jersey  required  such  agreements 
to  be  in  writing,  and  the  Jury  was  Instructed 
in  the  charge  that.  If  they  believed  that  the 
contract  of  employment  of  Callaway  to  sell 
was  made  at  Atlantic  City,  N.  J.,  the  verdict 
should  be  for  the  defendant  But  under  the 
pleadings  the  offer  of  the  printed  statute  of 
New  Jersey  was  properly  rejected,  for  It  was 
not  admissible  under  the  plea  of  non  assump- 
sit but  only  by  way  of  special  matter,  after 
due  notice,  under  Rule  of  Court  No.  30,  i  8. 
9  Ency.  Pleading  and  Practice,  705;  1  Taylor 
on  Evidence,  {  306;  Miller  v.  Wilson,  146  111. 
523,  34  N.  B.  1111,  37  Am.  St  Rep.  186. 
Moreover,  the  validity  of  the  contract  as  af- 
fected by  the  statute  of  frauds  is  controlled 
by  the  law  of  this  state,  and  not  by  that  of 
New  Jersey,  and  Callaway's  contract  of  em- 
ployment made  in  this  city,  was  valid,  as  the 
law  of  the  place  of  making  a  contract  gov- 
erns as  to  the  formalities.  Story,  Conflict  of 
Laws,  {  202;  Wharton,  Conflict  of  Laws,  { 
693a;  Roublcek  v.  Haddad,  67  N.  J.  Law  522, 
51  Aa  938. 

"The  motions  are  dismissed." 


Argued  before  MITCHELL,  C.  X,  PELL, 
MESTREZAT,  POTTER,  and  STEWART, 
JJ. 

J.  Qulncy  Hunslcker  and  J.  Qulncy  Hun- 
sicker,  Jr.,  for  appellant  Stanley  Fob  and 
Leon  H.  Fobs,  for  appellee. 

PER  CURIAM.  The  judgment  is  affirmed, 
on  the  opinion  of  the  court  below. 


NAGLE  v.  OOHN. 
(Supreme  Court  of  Rhode  Island.    May  29, 1907.) 

Assault  and  Battery— Damages. 

A  verdict  of  $600  for-  assault  and  battery, 
the  Injuries  being  neither  permanent  nor  grave, 
is  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  {  55.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Loretta  Nagle,  pro  ami,  against 
Jacob  Cohn.  Verdict  for  plaintiff.  Defend- 
ant brings  exceptions.  Exceptions  sustain- 
ed, and  case  remitted,  with  directions. 

Cooney  &  Gahlll,  for  plaintiff.  James  A. 
Williams,  for  defendant 

PER  CURIAM.  There  was  sufficient  evi- 
dence to  justify  the  jury  in  finding  that  the 
defendant  assaulted  the  plaintiff;  but  as  the 
injuries  Inflicted  were  neither  permanent  nor 
grave,  compensatory  damages  for  the  same 
could  not  be  large,  and  the  balance  of  the 
verdict  necessarily  must  have  been  awarded 
as  punitive  damages.  In  our  opinion  the 
damages  awarded  are  excessive,  and  for  that 
reason  a  new  trial  will  be  granted  unless  the 
plaintiff,  within  10  days  hereafter,  shall  re- 
mit the  sum  of  $250  of  the  verdict  recovered 
by  her  against  the  defendant 

The  case  is  therefore  remitted  to  the  su- 
perior court  with  direction  to  enter  Judg- 
ment on  the  verdict  for  the  sum  of  $350  in 
case  of  such  remission,  or  for  a  new  trial  If 
the  plaintiff  shall  not  so  remit 


RANDALL  v.  PROVIDENCE  &  D.  RT.  CO. 

(Supreme  Court  of  Rhode  Island.     May  6, 
1907.) 

OABBIEB8— INJTJBIES    TO    PASSENGEB  —  STABT- 

ing  or  Cab—  Negligence—  Evidence. 

A  finding  that  the  starting  of  a  street  car, 
throwing  a  passenger,  who  had  entered  with 
both  hands  filled  with  articles  and  was  standing 
without  holding  onto  anything  to  steady  her- 
self, was  with  extraordinary  violence,  so  aa  to 
constitute  negligence,  is  not  authorized ;  she 
alone  testifying  to  that  effect  and  that  only 
when  recalled  after  the  defense  was  developed, 
and  all  the  other  witnesses  either  testifying  that 
there  was  no  such  violence  or  that  they  did  not 
notice  any. 

[Ed.  Note.1— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  f  1313.] 

Exception  from  Superior  Court  Providence 
County. 
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Action  by  Amelia  Randall  against  the 
Providence  &  Danielson  Railway  Company. 
Verdict  for  plaintiff.  Defendant  brings  ex- 
ception. Exception  sustained,  and  cause  re- 
manded for  new  trial. 

Comstock  &  Canning,  for  plaintiff.  Til- 
lingbast  &  Mordock,  for  defendant 

PER  CURIAM.  It  1b  contended  that  the 
verdict  of  the  Jury  may  be  sustained  on  the 
ground  that  there  was  evidence  tending  to 
show  that  the  car  was  violently  started 
when  the  motonnan  saw  that  the  plaintiff 
was  standing  without  support  from  her 
hands.  While  It  Is  not  generally  negligence 
In  a  street  railroad  company  to  start  Its  cars 
while  passengers  are  standing  Inside,  It  la 
urged  that  the  Jury  were  justified  In  believ- 
ing from  the  evidence  In  this  case  that  the 
start  was  made  with  extraordinary  violence, 
which  was  unjustifiable  in  the  circumstances 
and  renders  the  company  liable,  although  the 
plaintiff  was  negligent  In  entering  the  car, 
which  she  knew  was  about  to  start,  without 
steadying  herself  by  grasping  the  Beat,  or 
strap,  or  other  support  The  evidence  very 
strongly  preponderates  against  the  facts  as- 
sumed by  this  argument  The  plaintiff  is 
the  only  witness  who  testifies  to  any  extra- 
ordinary violence  In  the  start,  and  she  only 
mentions  it  when  recalled  after  the  defense 
was  developed.  All  the  other  witnesses  who 
were  on  the  car- either  testify  that  there  waa 
no  extraordinary  violence  In  the  start  or  that 
they  did  not  notice  any.  The  plaintiff  her- 
self says  she  had  both  hands  filled  with  arti- 
cles she  was  carrying,  and  did  not  steady 
herself  by  her  hands  as  she  entered  and  ap- 
proached the  seat  Her  fall  seems  to  have 
been  caused  by  her  neglect  of  such  ordinary 
precautions  as  a  prudent  person  would  take 
in  entering  a  car  about  to  start  We  think 
the  evidence  so  strongly  preponderates  against 
the  verdict  that  a  new  trial  should  be  granted. 

The  defendant's  exception  Is.  sustained  and 
the  cause  is  remanded  to  the  superior  court 
for  a  new  trial. 


ARNOLD  v.  ROOKS. 

(Supreme  Court  of  Rhode  Island.     March  22, 
1907.) 

Exceptions,  Biix  or— Allowance— Time. 

The  justice  who  presided  at  the  trial  hav- 
ing failed  to  act  on  the  bill  of  exceptions  with- 
in 20  days  from  the  filing  thereof,  and  no  ap- 
plication having  been  made  within  80  days  of 
such  filing  to  the  Supreme  Court  to  establish 
the  truth  of  the  exceptions,  the  bill  cannot  be 
heard. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Exceptions,  BUI  of,  f  72%.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Ellen  L.  Arnold  against  Phebo 
Rooks.  Verdict  for  plaintiff  and  defendant 
brings  exceptions.  Bill  dismissed,  and  cause 
remanded  for  judgment 


Cyrus  N.  Van  Slyck  and  Frederick  A. 
Jones,  for  plaintiff.  Irving  ChampUn  and 
James  Harris,  for  defendant 

PER  CURIAM.  The  defendant  to  this 
.case  duly  filed  her  bill  of  exceptions  In  the 
superior  court  September  S,  1906.  Within 
20  days  thereafter  the  Justice  who  presided 
at  the  trial  failed  to  act  upon  the  same,  and 
Tlthln  SO  days  from  said  5th  day  of  Sep- 
tember, 1906,  no  application  was  made  to 
this  court  to  establish  the  truth  of  the  ex- 
ceptions. This  court,  therefore,  as  we  de- 
cided In  Hartley  v.  R,  I.  Co.,  28  R.  I.  157, 
66  Atl.  63,  has  no  Jurisdiction  to  hear  the 
bill  of  exceptions. 

The  motion  to  dismiss  is  granted,  and  the 
cause  Is  remanded  to  the  superior  court  for 
judgment  on  the  verdict 


ARNOLD  v.  ROOKS. 

(Supreme  Court  of  Rhode  Island.   May  8, 1907.) 

Exceptions,   Bill  of— Establishment— Ex- 
tension of  Time. 

The  mere  agreement  of  plaintiff's  counsel 
a*  to  amendment  of  the  bill  of  exceptions,  with- 
out reference  to  the  time  in  which  the  bill 
shall  be  allowed  or  established,  neither  counsel 
supposing  any  limited  time  was  being  extended, 
does  not  have  any  such  effect  so  as  to  authorise 
an  extension,  under  Court  and  Practice  Act 
1905,  I  473,  on  the  ground  of  accident  or  mis- 
take, of  time  for  establishment  of  the  bill. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Ellen  L.  Arnold  against  Pnebe 
Rooks.  Plaintiff  petitions  for  extension  of 
time  to  establish  the  bill  of  exceptions.  Pe- 
tition denied  and  dismissed. 

Cyrus  M.  Van  Slyck,  for  plaintiff.  .James 
Harris  and  Irving  ChampUn,  tor  defendant 

PER  CURIAM.  The  petitioner  relies  up- 
on two  grounds,  which  she  claims  should 
be  considered,  under  the  head  of  accident 
or  mistake,  in  the  meaning  of  section  478  of 
the  court  and  practice  act  of  1905.  The 
first  viz.,  that  during  a  large  part  of  the  20 
days  allowed  by  law  for  the  allowance  of 
her  bill  of  exceptions  by  the  superior  court 
the  counsel  for  the  plaintiff  had  and  retained 
possession  of  the  transcript  of  evidence,  is 
not  established  by  the  evidence  presented  to 
us.  The  second  is  that  the  assent  by  the 
plaintiff's  counsel  to  the  form  In  which  the 
exceptions  were  finally  presented  must  be 
construed  as  an  agreement  on  his  part  to 
extend  the  time  fixed  by  the  statute  for  the 
allowance  of  the  bill.  If  counsel  for  the 
parties  had  supposed  that  the  time  was  lim- 
ited, and  had  taken  action  in  contemplation 
of  such  limit  some  plausibility  might  attach 
to  this  argument;  but  It  plainly  appears  that 
neither  counsel  had  In  mind  any  such  action. 
Counsel  for  the  plaintiff  did  not  suppose  he 
was  extending  any  limited  time,  and  counsel 
for  the  defendant  did  not  understand  that  ha 
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was  doing  «o.  Neither  was  misled  by  any 
assumed  power  to  act  on  the  part  of  the 
other,  (or  neither  supposed  that  such  power 
was  being  exercised.  The  only  agreement 
was  as  to  the  amendments  of  the  bill  of 
exceptions,  without  reference  to  the  time  In 
which  the  bill  should  be  allowed  or  estab- 
lished. 

The  petitioner  falls  to  bring  herself  within 
the  provisions  of  section  478,  and  the  peti- 
tion must  be  denied  and  dismissed. 


PURNELL  v.  WHITFOBD,  BABTLETT 

&  GO. 

(Supreme  Court  of  Rhode  Island.    May  8,  1807.) 

negligence  —  contbibutobt    negligence  — 

Effect. 

The  evidence  showing  that  plaintiff's  ac- 
cident was  caused  by  her  want  of  due  care  in 
a  dangerous  place,  the  perils  of  which  she 
knew,  nonsuit  is  properly  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  81] 

Exception  from  Superior  Court,  Providence 
County. 

Action  by  John  Purnell  against  Whltford, 
Bartlett  &  Co.  There  was  a  nonsuit,  and 
plaintiff  brings  exception.  Exception  over- 
ruled, and  cause  remanded  for  Judgment 

Dubois  &  Dubois,  for  plaintiff.  Vincent, 
Boss  &  Barnefeld  and  Alexander  L.  Church- 
Ill,  for  defendant 

PER  CURIAM.  The  evidence  shows  that 
the  plaintiff's  accident  was  caused  by  want 
of  due  care  on  his  own  part  in  a  dangerous 
place,  the  perils  of  which  be  knew.  The  non- 
suit was  properly  granted. 

The  plaintiff's  exception  is  overruled,  and 
the  cause  remanded  to  the  superior  court 
for  judgment 


BROWN   v.   MERCHANTS'   FREEZING   ft 

COLD  STORAGE  CO. 
(Supreme  Court  of  Rhode  Island.    May  8, 1907.) 

Appeal   and    Ebbob— Review— Conflicting 

Evidence. 

The  evidence  being  conflicting,  and  suffi- 
cient to  sustain  the  verdict  and  the  decision 
refusing  a  new  trial,  they  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3928.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Edward  A.  Brown  against  the 
Merchants'  Freezing  ft  Cold  Storage  Com- 
pany. Verdict  for  plaintiff.  Defendant 
brings  exceptions.  Exceptions  overruled, 
and  cause  remanded  for  judgment 

William  P.  Sheffield,  Jr.,  Max  Levy,  and 
William  R.  Harvey,  for  plaintiff.  Dexter  B. 
Potter,  for  defendant 

PER  CURIAM.  The  evidence  was  con- 
flicting upon  the  question  whether  the  de- 


fendant kept  the  goods  stored  with  It  in  a 
sufficiently  low  temperature  to  preserve 
them.  There  Is  sufficient  evidence  to  sup- 
port the  verdict  of  the  jury  and  the  deci- 
sion of  the  superior  court  refusing  a  new 
trial. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


ELSEECK  v.  CAPWELL,  Township  Trustee. 
(Supreme  Court  of  Rhode  Island.    May  3,  1907.) 

Hiohw  ATS— Accident— Liability. 

There  Is  no  liability  on  the  part  of  the 
town,  where  the  stumbling  of  a  horse  and  the 
consequent  fall  from  the  carriage  of  the  occu- 
pant are  shown  to  be,  not  the  result  of  defects 
in  the  road,  but  mere  accidents. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  25,  Highways,  {  478.] 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  Francis  J.  Blseeck  against 
Charles  A.  Capwell,  township  trustee.  Plain- 
tiff excepts.  Exceptions  overruled,  and 
cause  remanded  for  new  trial. 

Edwards  &  Angell  and  James  B.  Little- 
field,  for  plaintiff.  Charles  H.  Page,  Jr.,  for 
defendant 

PEB  CURIAM.  The  evidence  very  strong- 
ly preponderates  against  the  claim  of  the 
plaintiff  that  the  accident  which  caused  her 
injuries  was  the  result  of  any  defect  in  the 
road  which  it  was  the  duty  of  the  town  to 
keep  in  repair.  So  far  as  the  testimony  dis- 
closes, the  stumbling  of  the  horse  and  her 
fall  from  the  carriage  seem  to  have  been 
mere  accidents,  for  which  no  one  Is  respon- 
sible, unless  it  be  that  she  was  driving 
without  due  care. 

The  plaintiff's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  a  new  trial. 


(28  R.  L  888) 
DEAHY  v.  CHOQUET  et  al. 

(Supreme    Court   of   Rhode    Island.    June   26, 
1907.) 

1.  Bills  and  Notes— Who  abe  Indobsebs. 

Neg.  Inst.  Act  (Pub.  Laws  1896-1900,  p. 
84,  c.  674)  art  1,  {  3,  provides  that  the  person 
"primarily"  liable  on  an  instrument  is  the  per- 
son who,  by  the  terms  thereof,  is  absolutely  re- 
quired to  pay  the  same,  and  that  all  other  par- 
ties are  "secondarily"  liable.  Article  6,  3  71, 
provides  that  a  person  placing  his  signature  on 
an  instrument  otherwise  than  as  maker,  draw- 
er, or  acceptor  is  deemed  to  be  an  lndorser,  un- 
less he  clearly  indicates  his  intention  to  be 
bound  in  some  other  capacity.  Article  8,  {  97, 
provides  that  where  a  negotiable  instrument  has 
been  dishonored,  if  notice  of  dishonor  is  not 
given  to  an  indorser.  he  shall  be  discharged. 
Held,  that  persons  who  placed  their  signatures 
on  the  back  of  a  note  before  delivery  for  the 
accommodation  of  the  maker  were  indorsers, 
and  could  not  be  held  as  joint  makers  on  the 
ground  that  the  holder  would  not  have  taken 
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the  note  without  their  signatures,  and  hence, 
under  section  97,  were  discharged  by  failure  to 
give  notice  of  dishonor,  unless  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  649.] 

2.  Same— Waives  or  Presentment  and  No- 
tice. 

Evidence  examined,  and  held,  provided  a 
certain  conversation  occurred  at  the  time  claim- 
ed by  the  holder  of  the  note,  to  show  waiver  by 
an  indoraer  of  presentment  and  notice  of  dis- 
honor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  8  1845.] 

3.  Same— Discharge  or  Indorses. 

Under  Neg.  Inst.  Act  (Pub.  Laws  1896- 
1900,  p.  106,  c  674)  art.  9,  {  128,  subd.  6, 
providing  that  a  person  secondarily  liable  on  a 
negotiable  instrument  is  discharged  by  any 
agreement  binding  on  the  holder  to  extend  the 
time  of  payment  or  to  postpone  the  holder's 
right  to  enforce  the  instrument,  unless  made 
with  the  assent  of  the  party  secondarily  liable 
or  unless  the  right  of  recourse  against  such 
party  is  expressly  reserved,  where  the  holder  of 
a  note  agreed  with  the  maker  not  to  press  the 
suit  commenced  thereon  while  certain  monthly 
payments  should  continue  to  be  made,  indorse rs 
on  the  note  were  thereby'  discharged. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7.  Bills  and  Notes,  I  682.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Assumpsit  on  a  promissory  note  by  David 
P.  Deahy  against  Ambrose  Choqnet  and  oth- 
ers. Verdict  for  defendants  except  as  to 
Choquet  and  as  to  him  verdict  for  plaintiff, 
and  plaintiff  excepts.  Exceptions  overruled, 
and  case  remanded  for  judgment  on  the  ver- 
dict 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.  Irving  Champlln,  Hugh  J.  Carroll, 
and  Thomas  Riley,  Jrn  for  defendants. 

DOUGLAS,  C  J.  A  few  days  before  June 
5,  1901,  the  defendant  Choquet  being  de- 
sirous of  borrowing  some  money,  called,  with 
defendant  Carroll,  upon  the  plaintiff,  and 
asked  him  for  a  loan  upon  a  proposed  note. 
The  plaintiff  offered  to  lend  the  money  If 
the  note  should  be  indorsed  by  reliable  per- 
sons. On  June  6th  Choquet  accompanied 
by  Carroll,  called  again  and  offered  to  the 
plaintiff  a  promissory  note  in  the  words  and 
figures  following: 

"fl,800oo/ioo.    Pawt,  R.  L,  May  29,  1901. 

-Three  months  after  date  I  promise  to  pay 
to  the  order  of  Joseph  H.  Beland  eighteen 
hundred  °°/ioo  dollars  at  the  Ind.  Trust  Co. 
Pawt  Branch.    Value  received. 

"Ambrose  Choquet" 

Upon  the  back  of  the  note  were  the  sig- 
natures: "J.  H.  Beland.  Hugh  J.  Carroll. 
Hugh  J.  McGinn."  The  plaintiff  examined 
the  note  and  approved  it  whereupon  Carroll 
wrote  at  the  bottom,  after  the  printed  word 
"Due,"  the  words  and  figures:    "Sept  5,  *0L 


Money  advanced  June  5,  "01" — and  the  plain- 
tiff took  the  note  and  gave  to  Choquet  his 
check  for  $1,737,  deducting  from  the  face 
of  the  note  $63  for  three  months'  interest 
No  presentation  of  the  note  was  made  at  the 
bank,  either  three  months  from  its  date  or 
three  months  from  June  5th.  No  notice  of 
dishonor  was  ever  given  to  the  parties  whose 
names  are  upon  the  back  of  the  note. 

This  action  was  begun  by  a  writ  of  attach- 
ment dated  January  7,  1904,  which  was  serv- 
ed January  25th  by  attachment  of  real 
estate  of  defendant  Carroll  and  personal 
property  of  defendant  Choquet  and  by  sum- 
mons of  defendants  Beland  and  McGinn.  Ail 
the  defendants  answered,  and,  certain  special 
pleas  having  been  overruled  on  demurrer, 
trial  upon  the  general  issue  was  begun  De- 
cember 5,  1906,  and  ended  December  7th 
by  a  verdict  by  direction  of  the  court  against 
the  defendant  Choquet  and  In  favor  of  the 
other  defendants.  The  verdict  in  favor  of 
the  defendants  Beland,  Carroll,  and  McGinn 
was  directed  on  the  ground  that  they  were 
indoraers  and  released  from  liability  by  fail- 
ure of  the  holder  to  make  due  presentment 
for  payment  of  the  note  and  to  give  them 
notice  of  the  dishonor,  as  well  as  on  the 
ground  that  the  agreement  referred  to  was 
an  extension  of  time  given  to  the  maker  with- 
in the  meaning  of  section  128,  subd.  6,  Neg. 
Inst.  Act  (Pub.  Laws  1896-1900,  p.  106,  c. 
674). 

1.  We  think  the  direction  should  be  sus- 
tained Article  1,  i  3,  of  the  negotiable  in- 
struments act  (chapter  674,  Pub.  Laws),  pro- 
vides that:  "The  person  'primarily'  liable 
on  an  instrument  is  the  person  who  by  the 
terms  of  the  instrument  Is  absolutely  re- 
quired to  pay  the  same.  All  other  parties 
are  'secondarily'  liable."  Article  6  section 
71,  of  the  same  act  provides  that:  "A  per- 
son placing  his  signature  upon  an  instrument 
otherwise  than  as  maker,  drawer,  or  acceptor 
is  deemed  to  be  an  indoraer  unless  he  clearly 
Indicates  by  appropriate  words  his  intention 
to  be  bound  In  some  other  capacity."  The 
defendants  named  come  within  the  plain  lan- 
guage of  these  sections,  and  there  is  no  evi- 
dence that  they  made  any  agreement  to  vary 
their  liability.  They  all  affixed  their  names 
to  the  note,  before  delivery,  for  the  accommo- 
dation of  Choquet,  to  whom  the  plaintiff  di- 
rectly paid  the  money  for  it  knowing  that 
they  were  such  accommodation  Indorsers. 
As  such  they  were  entitled  to  notice  of  the 
dishonor  of  the  note  by  sections  97  and  111 
of  article  8,  c.  674,  which  they  never  received. 

It  is  urged,  however,  by  the  plaintiff,  that 
all  these  defendants  became  liable  to  him  as 
joint  makers,  because  be  would  not  have 
taken  the  note  if  their  names  had  not  been 
upon  it  and,  in  regard  to  defendant  Carroll, 
that  there  was  an  express  waiver  by  him  of 
presentment  and  notice.  The  claim  that  the 
indorsers  are  liable  as  makers,  because  the 
plaintiff  required  good  indorsers  before  he 
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would  discount  the  note,  Is  the  height  of  ab- 
surdity. If  It  were  valid,  every  lndorser 
whose  name  was  of  any  value  would  be  held 
as  a  maker.  The  principle  which  the  plain- 
tiff mistakes  as  applicable  to  this  case  is 
well  stated  In  the  case  which  he  cites.  Equi- 
table Marine  Insurance  Go.  v.  Adams,  173 
Mass.  436,  03  N.  E.  883.  In  that  case  the 
company  assented  to  the  assignment  of  a 
policy  of  insurance  on  condition  that  the 
assignee  should  Indorse  the  premium  note; 
which,  of  course,  had  been  made  and  deliver- 
ed at  the  time  the  policy  was  issued.  The 
court  held  that  Pub.  St.  Mass.  1882,  c.  77, 
S  15:  "Every  person  becoming  a  party  to  a 
promissory  note  payable  on  time,  by  a  sig- 
nature in  blank  on  the  back  thereof,  shall 
be  entitled  to  notice  of  nonpayment  the  same 
as  an  lndorser" — does  not  refer  to  a  collater- 
al contract  made  subsequent  to  the  Issuing 
of  a  note  and  upon  an  Independent  consider- 
ation, even  if  it  happens  to  be  indorsed  upon 
the  note,  instead  of  being  written  upon  a 
separate  piece  of  paper.  The  case  of  Downey 
v.  CKeefe,  26  R.  I.  571,  58  Atl.  999,  holds  the 
familiar  doctrine,  which  prevailed  in  Rhode 
Island  until  the  operation  of  the  negotiable 
Instruments  act,  that  one  not  the  payee  of  a 
note;  who  indorses  it  or  agrees  to  indorse 
it  before  Its  issue,  is  liable  as  a  joint  maker. 
Moles  v.  Bird,  11  Mass.  436,  6  Am.  Dec.  179, 
and  Leonard  v.  Wildes,  36  Me.  265,  are  to 
the  same  effect  This  doctrine  has  no  valid- 
ity since  the  passage  of  section  71  of  the 
negotiable   Instruments  act. 

In  the  case  at  bar  the  note  was  Issued 
when  the  plaintiff  paid  the  maker  a  con- 
sideration for  it,  and  there  Is  no  evidence 
of  any  consideration  being  paid  to  the  in- 
dorsers,  or  of  any  agreement  with  them  other 
than  that  expressed  by  their  signatures  upon 
the  note.  By  indorsing  the  note  they  as- 
sumed the  obligation  of  successive  lndorsers, 
to  become  effectual  when  it  came  into  the 
hands  of  a  holder  for  value.  This  obliga- 
tion was  released  by  failure  to  make  pre- 
sentment and  to  give  notice  of  dishonor, 
and  the  plaintiff  has  no  claim  upon  them, 
unless  they  have  waived  their  rights  as  ln- 
dorsers. There  is  no  claim  that  Beland  and 
McGinn  ever  did  so,  and  the  verdict  in  their 
favor  must  stand.  In  the  case  of  Carroll 
the  plaintiff  testified  that  in  the  last  week  In 
August,  1901,  he  called  upon  Carroll  and  the 
following  conversation  occurred:  "Q.  What 
was  said?  A.  He  seemed  to  be  surprised. 
I  said:  'By  the  way,  I  have  not  put  that  in 
the  bank  yet'  He  says:  That  is  all  right. 
You  don't  need  to.  As  long  as  you  keep  the 
note,  the  note  is  all  right;  the  names  are  all 
right'  Q.  Did  he  give  any  reason  why  it 
was  not  necessary  to  put  it  in  the  bank?  A. 
He  said,  if  I  sold  the  note,  then  be  would 
have  to  pnt  it  in;  but  it  was  not  necessary 
as  long  as  I  was  the  original  holder."  Car- 
roll denied  that  this  conversation  ever  oc- 
curred, or  that  he  bad  any  conversation  with 


the  plaintiff  after  the  making  of  the  note  till 
more  than  a  year  had  elapsed.  We  think,  if 
the  conversation  did  occur  at  the  time  when 
the  plaintiff  places  it  that  It  amounted  to. a 
waiver  on  Carroll's  part  of  presentment  and 
notice,  and  hence  that  on  that  question  of 
fact  the  plaintiff  was  entitled  to  go  to  the 
jury. 

2.  But  it  is  necessary  to  consider  another 
Independent  ground  of  defense,  which  arises 
from  these  circumstances:  Before  the  return 
day  of  the  writ  the  plaintiff  became  a  party 
to  the  following  agreement: 

"Agreement  made  and  entered  into  this 
8th  day  of  February,  A.  D.  1904,  by  and  be- 
tween David  P.  Deahy,  of  the  city  of  Paw- 
tucket  and  Ambrose  Choquet  of  Central 
Falls,  in  the  county  of  Providence:  Whereas, 
said  Deahy  has  begun  suit  against  said 
Choquet  and  others  in  the  common  pleas  di- 
vision of  the  Supreme  Court  in  the  county 
of  Providence  to  recover  the  amount  due 
upon  a  certain  promissory  note  for  eighteen 
hundred  dollars,  dated  May  29,  1901,  signed 
by  said  Ambrose  Choquet  and  payable  to 
the  order  of  Joseph  H.  Beland  three  months 
after  the  date  thereof,  and  which  said  note 
was  indorsed  by  said  Joseph  H.  Beland, 
Hugh  J.  Carroll,  and  Hugh  J.  McGinn,  which 
said  suit  is  returnable  to  said  court  February 
20,  1904;  and  whereas,  the  plaintiff  has 
attached  upon  the  original  writ  in  said  suit 
certain  linotype  machines  belonging  to  said 
Ambrose  Choquet  and  being  run  and  oper- 
ated at  the  shop  of  Lester  W.  Upham  and 
George  H.  Burroughs,  copartners  as  the 
Chronicle  Printing  Company,  under  a  certain 
agreement  with  said  Choquet;  and  whereas, 
said  David  P.  Deahy  has  agreed  to  with- 
draw said  attachment  upon  said  machines 
upon  promise  of  the  payment  of  the  lawful 
costs  in  said  suit  to  date,  and  upon  payment 
to  him  of  the  sum  of  at  least  fifteen  dollars 
per  month  from  any  sum  of  money  which 
may  become  due  and  payable  to  said  Am- 
brose Choquet  by  said  Chronicle  Printing 
Company  between  the  20th  and  the  last  day 
of  each  month  succeeding  the  date  hereof, 
the  same  to  be  applied  by  said  Deahy  toward 
the  payment  of  said  note,  interest  and  costs: 
Now  wltnessetb,  said  Choquet  agrees  to  au- 
thorize the  payment  to  said  Deahy  of  at 
least  fifteen  dollars  per  month  and  any  sum 
over  that  amount  due  and  payable  to  him 
monthly  from  said  Chronicle  Printing  Com- 
pany, as  aforesaid,  the  same  to  be  applied 
toward  the  payment  of  the  amount  due  upon 
said  note,  interest,  and  costs  of  said  attach- 
ment to  this  date;  and  said  Deahy  agrees, 
in  consideration  of  the  premises,  to  with- 
draw and  discharge  said  attachment  and 
also  agrees  not  to  press  said  suit  against 
said  Choquet  while  such  payments  shall  be 
made  and  assured  to  him  monthly  as  above 
specified.  In  witness  whereof  said  parties 
have  set  their  hands  to  this  agreement  In 
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triplicate  the  year  and  day  first  above  writ- 
ten. David  P.  Deahy, 
"Ambrose  Choquet 
"Executed  In  the  presence  of 
"Patrick  V.  McElroy. 

"We,  Lester  W.  Upham  and  George  H. 
Burroughs,  copartners  doing  business  under 
the  name  and  style  of  the  Chronicle  Printing 
Company  in  said  Pawtucket,  hereby  consent 
to  pay  over  monthly  to  said  David  P.  Deahy 
the  sum  of  fifteen  dollars,  or  such  balance 
which  may  become  due  and  payable  by  us 
to  said  Choquet  for  linotype  work  performed 
for  us,  after,  however,  deducting  from  the 
same  sum  of  money  which  we  may  and  might 
advance  to  said  Choquet  to  help  him  to  run 
said  linotype  machines. 
"Pawtucket,  R.  I.,  February,  A.  D.  1904. 

"Chronicle  Printing  Company. 

"Lester  W.  Upham. 

"George  H.  Burroughs."* 

The  undertaking  of  the  Chronicle  Printing 
Company,  though  differing  slightly  from  the 
promise  of  Choquet,  was  accepted  by  the 
plaintiff,  and  the  attachment  of  the  personal 
property  of  Choquet  was  immediately  re- 
leased. Payments  were  made  under  said 
agreement  from  that  time  to  nearly  the  time 
of  trial,  and  were  received  by  the  plaintiff  as 
installments  due  under  the  agreement  The 
plaintiff  excepted  to  the  admission  of  this 
agreement  In  evidence  under  the  general 
Issue,  and  to  the  direction  of  the  verdict  In 
favor  of  defendants  Beland,  Carroll,  and  Mc- 
Ginn. This  matter  of  defense  was  first  of- 
fered by  special  plea,  and  excluded  on  de- 
murrer; but  the  defendant's  exception  to 
that  ruling  is  not  before  us.  In  assumpsit 
the  rule  has  grown  up  that  it  is  Improper  to 
plead  specially  such  matters  as  discharge, 
payment,  and  the  like,  as  such  defenses 
amount  to  the  general  issue.  If  the  transac- 
tion was  in  law  a  discharge  of  the  three  de- 
fendants who  pleaded  it,  they  were  entitled 
to  present  it  in  one  form  or  the  other. 

It  is  argued  on  behalf  of  the  defendants 
that  the  discharge  of  the  attachment  was  a 
discharge  of  the  lndorsers  from  further  lia- 
bility. While  there  Is  eminent  authority  for 
such  a  contention,  the  contrary  Is  held  In 
all  the  New  England  states.  We  do  not  find 
it  necessary  to  discuss  the  question,  inas- 
much as  we  find  the  next  point  conclusive. 
It  Is  that  the  agreement  gave  an  extension  of 
time  to  Choquet,  under  the  provisions  of  the 
negotiable  Instruments  act  (section  128,  subd. 
6):  "A  person  secondarily  liable  on  the  In- 
strument is  discharged:  •  *  •  (6)  By  any 
agreement  binding  upon  the  holder  to  extend 
the  time  of  payment  or  to  postpone  the  hold- 
er's right  to  enforce  the  instrument  unless 
made  with  the  assent  of  the  party  secondar- 
ily liable,  or  unless  the  right  of  recourse 
against  said  party  is  expressly  reserved." 
We  agree  with  the  superior  court  that  the 
promise  not  to  press  the  suit  on  the  note 
against  Choquet  was  a  postponement  of  the 


holder's  right  to  enforce  the  Instrument  with- 
in the  meaning  of  the  law,  and  so  discharged 
the  defendant  Carroll,  who  was  the  only 
one  then  bound  in  any  case. 

The  plaintiff's  exceptions  are  overruled, 
and  the  case  Is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


ROBINSON  v.   NEW  TORE,   N.  H.   A    H. 
R.  CO. 

(Supreme  Court  of  Rhode  Island.    May  15, 
1907.) 

Exceptions,  Bill  of— Tims  op  Filing. 

A  bill  of  exceptions,  not  having  been  filed 
in  the  trial  court  till  more  than  50  days  after 
the  giving  of  notice  of  intention  to  prosecute 
such  a  bill,  must  be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  {{  54,  55.] 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  William  C  Robinson  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company.  Plaintiff  brings  exceptions.  Ex- 
ceptions dismissed,  and  cause  remanded. 

Albert  B.  Crafts,  for  plaintiff.  Lewis  A. 
Waterman,  for  defendant 

PER  CURIAM.  This  bill  of  exceptions, 
having  been  filed  in  the  superior  court  more 
than  50  days  after  the  notice  given  by  the 
plaintiff  of  his  intention  to  prosecute  a  bill 
of  exceptions,  must  be  dismissed,  and  the 
cause  remanded  to  the  superior  court  for  for* 
ther  proceedings. 


ROBINSON  v.   NEW  YORK.   N.   H.   &   H. 
R.  CO. 

(Supreme  Court  of  Rhode  Island.    May   15, 
1907.) 

Exceptions,  Bnx  of— Time  or  Filing— Ex- 
tension. 

Extension  of  time  for  filing  bill  of  excep- 
tions will  be  granted  by  the  Supreme  Court  un- 
der Court  and  Practice  Act  1905,  {  473;  the 
party  having  delayed  beyond  the  statutory  limit 
in  filing  the  same  in  reliance  on  an  order  of  the 
superior  court  assuming  to  extend  such  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  {  61.] 

Action  by  William  0.  Robinson  against 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  Plaintiff  petitions  for  ex- 
tension of  time  to  file  bill  of  exceptions. 
Petition  granted. 

Albert  B.  Crafts,  for  plaintiff.  Lewis  A, 
Waterman,  for  defendant 

PER  CURIAM.  The  petitioner  in  this 
case  delayed  the  filing  of  his  bill  of  excep- 
tions beyond  the  time  allowed  by  law  in 
reliance  upon  an  order  of  the  superior  court 
assuming  to  extend  the  time  beyond  the 
statutory  limit.  We  think  that  Justice  re- 
quires a  revision  of  the  case,  and  that  he  Is 
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entitled  to  relief  under  Section  473,  c  28,  p. 
134,  of  the  Court  and  Practice  Act  of  1905. 

Accordingly  the  prayer  of  the  petition  la 
granted,  and  the  plaintiff  1b  allowed  to  file 
his  bill  of  exceptions  and  transcript  of  the 
evidence  in  the  superior  court  within  20  days, 
and  to  prosecute  his  bill  according  to  law. 


(NB.LKQ 

SELLECK  et  al.  v.  THOMPSON. 

(Supreme   Court   of   Rhode   Island.    June    18, 
3907.) 

L  Charities— Devise— Sufficiency. 

Testatrix  in  her  will  expressed  her  desire 
to  devote  the  greater  portion  of  her  property  to 
charitable  purposes  and  vested  the  legal  title 
thereto  in  her  trustees,  gave  general  directions 
as  to  the  care  of  the  trust  property,  and  clothed 
the  trustees  with  the  power  to  select  the  bene- 
ficiaries. Held  sufficiently  definite,  and  a  valid 
gift  to  charitable  uses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  9.  Charities,  t  46.] 
2.  Same  —  Construction    of   Testamentary 

Powers. 

Under  a  will  creating  a  charitable  trust 
and  clothing  the  trustees  with  the  power  to 
select  the  beneficiaries,  the  selection  of  the  bene- 
ficiaries may  well  be  left,  where  the  will  placed 
it,  in  the  discretion  of  the  trustees,  since,  if  a 
scheme  of  distribution  were  required,  a  revision 
thereof  would  be  necessary  whenever  the  trus- 
tees made  a  new  selection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  1  45.] 
8.  Same. 

Under  a  will  creating  a  charitable  trust 
and  directing  the  trustees  to  nominate,  and  so 
far  as  they  legally  can  to  appoint,  their  suc- 
cessors in  office,  such  nominations  may  be  made 
by  them,  subject  to  the  final  action  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  f  85.] 

BUI  In  equity  by  Willard  0.  Selleck  and 
others,  trustees,  against  Sarah  A.  Thompson, 
for  the  construction  of  the  will  of  Urania  0. 
Sherburne,  deceased.    Will  construed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, JOHNSON,  and  PARKHUBST,  JJ. 

Louis  L.  Angell,  for  complainants.  Wil- 
liam B.  Greenough,  Atty.  Gen.,  for  the  State. 

JOHNSON,  J.  BUI  in  equity  for  the  con- 
struction of  the  will  of  Urania  0.  Sherburne, 
which  was  admitted  to  probate  by  the  pro- 
bate court  of  the  town  of  Cumberland,  De- 
cember 4,  1896,  and  for  instructions  to  the 
trustees.  The  will  Is  set  out  in  the  MIL  The 
following  are,  however,  the  only  paragraphs 
thereof  which  are  material  upon  the  ques- 
tions propounded  by  the  bill: 

"Second.  Knowing  that  my  honored  moth- 
er, Mary  Ann  Grant,  and  my  only  sister, 
wife  of  Alexander  Thompson,  both  of  said 
Cumberland,  have  an  abundance  of  this 
world's  goods  of  their  own,  I  desire  to  devote 
the  greater  portion  of  my  property  to  chari- 
table purposes,  and  for  that  reason  make 
the  following  named  bequests,  viz.: 

"Third.  After  all  the  payments  shall  have 
been  made  as  aforesaid,   I  give,  bequeath, 


and  devise  to  Alexander  Thompson,  of  said 
Cumberland,  and  to  Byron  A.  Andrews,  of 
Slaterville,  In  said  Rhode  Island,  and  to  their 
successors  in  office,  In  special  trust,  all  mon- 
eys, notes,  bonds,  stocks,  and  other  securities 
of  which  I  may  die  possessed,  together  with 
the  net  proceeds  of  all  my  real  estate  and 
all  of  my  interest  therein,  which  may  be 
sold  at  any  time  after  the  decease  of  my 
said  mother  and  sister,  and  the  said  securi- 
ties or  the  net  proceeds  thereof  together  with 
the  net  proceeds  of  said  real  estate  whether 
derived  from  the  use  or  sale  thereof  to  be 
kept  invested  by  my  said  trustees  and  their 
successors  in  office  in  securities  of  a  safe 
and  prudent  description,  hereby  giving  to 
my  said  trustees  full  authority  to  change 
said  securities  or  any  part  thereof  from  time 
to  time  as  they  shall  judge  to  be  for  the 
best  interest  of  the  fund  hereby  created. 
Said  fund  to  be  known  as  the  'Grant  Sher- 
burne Fund,'  so  named  to  perpetuate  the 
name  and  memory  of  my  honored  father, 
whose  untiring  zeal  and  indomitable  energy 
enables  me  to  create  said  fund,  which  I  de- 
sire shall  be  a  lasting  memorial  to  him  and 
to  the  memory  of  my  late  beloved  husband. 
From  the  net  income  from  said  fund  my  said 
trustees  are  directed  to  pay  all  expenses  in 
the  care  thereof,  pay  all  taxes  which  may  be 
legally  assessed  thereon,  pay  the  following 
named  persons  each  the  sum  of  fifty  (50) 
dollars  annually  daring  each  of  their  natural 
lives  respectively,  not  as  anything  towards 
their  support,  but  as  a  present  from  me 
yearly  which  I  desire  them  to  use  for  the 
purchase  of  any  little  extras  which  may  add 
to  their  enjoyment,  viz.:  To  my  aunts  Abi- 
gail Peck,  Annjanette  Ballou,  Harriet  A. 
Peck,  Elpha  Grant,  and  my  cousin  Carrie 
E.  Heaton,  and  to  my  friends  Addle  A.  Jill- 
son  and  Georgiana  E.  Harris — and  what- 
ever balance  there  shall  remain  of  said  an- 
nual income  unexpended  as  aforesaid,  my 
said  trustees  are  hereby  authorized  and  di- 
rected to  give  to  such  charitable  purposes  as 
they  and  their  successors  in  office  shall  judge 
will  do  the  most  real  good,  giving  preference 
to  several  different  objects  instead  of  a  few, 
and  should  my  mother  and  sister  during  their 
lifetime  desire  to  sell  any  portion  of  real 
estate  now  owned  in  common  with  me,  my 
said  trustees  are  hereby  fully  authorized  and 
empowered  to  join  with  them  In  such  sale 
either  at  private  sale  or  public  auction  and 
execute  and  deliver  all  necessary  papers'  for 
the  legal  conveyance  of  my  interest  therein 
to  the  purchaser  thereof.  And  at  the  de- 
cease of  my  said  mother  and  sister,  my  said 
trustees  and  their  successors  in  office  are 
hereby  authorized  to  manage  all  interests 
which  I  may  have  at  date  of  my  decease  In 
any  and  all  real  estate  in  such  manner  as 
they  may  judge  to  be  financially  the  best  and 
for  the  interest  of  said  fund  or  to  sell  the 
same  at  private  sale  or  public  auction  and  to 
execute  and  deliver  all  necessary  papers  to 
convey  all  of  my  interest  therein  to  the  pur- 
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chaser  thereof  and  the  net  Income  from  the 
use  of  my  interest  in  said  real  estate  from 
date  of  the  decease  of  my  mother  and  sister, 
or  the  net  proceeds  of  the  Bale  thereof  made 
as  aforesaid  to  be  added  to  said  Sherburne 
Fund,  which  Is  to  be  kept  intact  and  the  In- 
come thereof  only  to  be  used  and  expended 
as  aforesaid.  Keposlng  implicit  confidence 
in  the  Judgment  and  integrity  of  my  said 
trustees,  and  firmly  believing  that  they  will 
honestly  and  faithfully  discharge  all  their 
duties  under  this  trust,  and  that  they  and 
their  successors  will  fix  a  reasonable  com- 
pensation for  their  services  as  said  trustees, 
and  in  order  that  my  plans  may  be  fully 
carried  out  by  my  said  trustees  and  their 
successors  in  office,  my  will  Is  that  each 
trustee  shall  during  his  life  time  in  writing 
nominate  and  so  far  as  be  can  legally  do  so 
appoint  his  successor,  and  thus  continue  for 
the  proper  management  of  said  fund  and  the 
Income  therefrom.  My  said  trustees  are  di- 
rected to  see  to  the  expenditure  of  the 
annual  sum  bequeathed  to  Georgiana  E. 
Harris. 

"Fourth.  I  give,  bequeath,  and  devise  to 
my  said  mother  and  to  my  said  sister  and 
to  the  survivor  of  them  the  use  and  improve- 
ments of  all  my  real  estate  and  all  interest 
therein  whether  the  same  Is  owned  in  com- 
mon with  them  or  otherwise,  to  have  and  to 
hold  the  same  during  their  natural  lives  and 
to  the  survivor  of  them,  and  I  also  give  to 
them  and  the  survivor  of  them  all  my  per- 
sonal effects  not  Included  In  the  Sherburne 
Fund,  or  hereinafter  bequeathed,  they  to  use 
said  personal  effects,  and  make  such  dispo- 
sition thereof  as  they  may  deem  to  be  most 
proper." 

The  bill  further  states  that  Mary  Ann 
Grant,  the  mother  of  the  testatrix,  and  sev- 
eral of  the  pecuniary  legatees  mentioned  in 
the  third  paragraph  of  said  will,  have  de- 
ceased, and  that  there  is  ample  estate  for 
the  payment  of  the  small  annuities  of  $60 
per  year  to  the  parties  entitled  to  the  same 
under  the  third  paragraph  of  said  will,  and 
that  the  said  Sarah  A  Thompson,  a  party  to 
this  bill  of  complaint,  is  the  sister  of  the 
testatrix,  mentioned  in  the  second  and  oth- 
er paragraphs  of  said  will;  that  Alexander 
Thompson  and  Byron  A.  Andrews  each  ac- 
cepted the  position  .of  executor,  and  the  posi- 
tion of  trustee,  under  said  will,  and  dis- 
charged all  the  duties  of  executors  under 
said  will,  Including  the  payment  of  all  debts 
and  charges  of  every  kind  against  the  estate 
of  said  Urania  C.  Sherburne,  and  the  pay- 
ment of  all  pecuniary  legacies  that  were  due 
under  said  will,  and  the  delivery  to  the 
legatees  of  all  the  articles  of  property  that 
were-  specifically  given  in  and  by  said  will, 
and  that  each  of  them  has  deceased,  and  by 
a  decree  of  this  court  heretofore"  entered, 
Willard  C.  Selleck  and  Sarah  A  Thompson 
have  been  appointed  and  qualified  as  trustees 
under  said  will,  and  are  now  the  trustees 
trader  said  will;  that  said  Urania  C.  Sher- 


burne left  no  children  or  descendants  sur- 
viving her,  and  both  her  parents  were  dead, 
and  her  only  heir  at  law  was  the  said  Sarah 
A. '  Thompson,  the  sister  of  said  testatrix; 
that  the  said  Willard  O.  Selleck  and  Sarah 
A.  Thompson,  as  trustees  under  said  last  will 
and  testament,  now  have  In  their  hands  and 
possession  a  large  amount  of  property  of 
various  kinds,  but  questions  have  arisen  as 
to  whether  the  trusts  of  said  will  are  suffi- 
ciently certain  and  definite,  and  whether  the 
uses  and  purposes  therein  expressed  are  good 
and  valid  in  point  of  law,  and  in  accordance 
with  the  laws  and  decisions  in  this  state  re- 
lating to  charitable  uses  and  trusts,  and  as 
to  whether  your  orators,  as  the  present  trus- 
tees under  said  will,  can  safely  by  virtue  of 
said  will  dispose  of  and  apply  the  said  funds 
and  property  now  in  their  possession  as  such 
trustees,  and  whether  the  present  trustees 
under  said  will  can,  in  the  exercise  of  the 
powers  mentioned  and  referred  to  in  the  lat- 
ter portion  of  the  third  paragraph  of  said 
will,  fill  vacancies  from  time  to  time  in  the 
trusteeship  under  said  will,  and  appoint  suc- 
cessors in  the  trusts  created  thereby,  and  as 
to  what  disposition  shall  be  made  of  the 
funds  and  property  from  time  to  time  form- 
ing a  part  of  said  trust  estate. 

In  the  second  paragraph  of  the  will  the 
testatrix  expresses  her  desire  to  devote  the 
greater  portion  of  her  property  to  charitable 
purposes.  By  the  third  paragraph  the  legal 
title  to  the  trust  property  is  vested  in  Alex- 
ander Thompson  and  Byron  A  Andrews  and 
their  successors  in  office,  in  special  trust 
General  directions  are  given  as  to  the  care 
of  the  trust  property,  the  name  is  designated 
for  the  fund,  and  then  the  charitable  purpose 
Is  expressed  by  the  language,  "and  whatever 
balance  there  shall  remain  of  said  annual 
Income  unexpended  as  aforesaid  my  said 
trustees  are  hereby  authorized  and  directed 
to  give  'to  such  charitable  purposes  as  they 
and  their  successors  In  office  shall  judge  will 
do  the  most  real  good,  giving  preference  to 
several  different  objects,  instead  of  a  few." 
The  Intention  to  create  a  charitable  trust  Is 
clear.  The  testatrix  has  expressed  her  desire 
to  devote  the  greater  portion  of  her  prop- 
erty to  charitable  purposes,  has  given  the 
same  to  trustees,  and  has  vested  in  them  the 
power  to  select  the  beneficiaries.  Such  a 
gift  is  sufficiently  definite  for  judicial  cogni- 
sance and  constitutes  a  valid  gift  to  charita- 
ble uses.  Substantially  the  same  question  was 
decided  by  this  court  In  Pell  v.  Mercer,  14 
R.  I.  412,  where  the  court  held  that  a  be- 
quest of  personal  estate  in  trust  for  such 
works  of  religion  or  benevolence  as  the  ex- 
ecutors of  the  will,  after  full  consideration, 
should  select  was  a  good  gift  to  charitable 
uses.  This  case  was  followed  and  affirmed 
by  Rhode  Island  Hospital  Trust  Co.  v.  Olney, 
14  R.  L  440.  The  general  current  of  the  de- 
cisions, both  in  this  country  and  in  England, 
Is  in  accord  with  Pell  v.  Mercer.  Among  the 
numerous  cases  are:    Waldo  v.  Caley,  16  Ves, 
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Jr.  206;  Chapman  t.  Brown,  6  Yes.  Jr.  404; 
Moggridge  t.  Thackweli,  1  Yes.  Jr.  464; 
Johnston  v.  Swann,  3  Madd.  407;  Horde  v. 
Suffolk,  2  Mylne  &  Keen,  59;  WeUa  v.  Doane, 
3  Gray  (Mass.)  201;  Rotch  T.  Emerson,  105 
Mass.  431;  Snter  T.  Hilliard,  132  Mass.  412, 
42  Am.  Bep.  444;  Fairbanks  T.  Lamson,  99 
Mass.  533;  BaltonstaU  T.  Sanders,  11  Allen 
(Mass.)  446;  Weber  t.  Bryant,  161  Mass. 
400,  37  N.  B.  203;  Ballard  v.  Chandler,  149 
Mass.  632,  21  N.  B.  961,  6  L.  R.  A.  104; 
Hinckley's  Estate,  58  Cal.  457;  Klnlke's  Es- 
tate, 156  Pa.  101,  25  Atl.  1018;  Powell  t. 
Hatch,  100  Ma  592,  14  8.  W.  49;  Howe  v. 
Wilson,  91  Mo.  45,  8  S.  W.  390,  60  Am.  Rep. 
226;  and  Power  T.  Cassidy,  79  N.  T.  602,  36 
Am.  Rep.  060. 

The  corpus  of  the  trust  Is  to  be  kept  Intact, 
and  only  the  Income  to  be  used.  The  selec- 
tion of  the  beneficiaries  is  by  the  will  vested 
In  the  trustees.  If  a  scheme  of  distribution 
were  required,  a  revision  of  the  scheme 
would  be  necessary  whenever  the  trustees 
made  a  new  selection.  This  would  Impose  a 
great  and  continuing  burden  of  expense  upon 
the  fund.  We  think  the  selection  may  well 
be  left,  where  the  testatrix  has  placed  it,  In 
the  discretion  of  the  trustees.  As  to  the 
nomination  and  appointment  by  the  trustees 
of  their  successors  in  office,  as  directed  by 
the  testatrix  in  the  will,  such  nominations 
may  be  made  by  them,  subject  to  the  final 
action  of  the  court  having  general  equity 
Jurisdiction. 


FINNEGAN  v.  WATERHOUSB. 

(Supreme  Court  of  Rhode  Island.    May  17, 
1907.) 
Trial— Waive*  of  Objection—Admission  op 
Evidence. 

Objection  to  admission  of  evidence  is  waiv- 
ed by  cross-examination  bringing  oat  the  same 
testimony. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Albert  W.  Flnnegan,  pro  ami, 
against  Howard  A.  Waterhouse.  Verdict  for 
plaintiff.  Defendant  brings  exceptions.  Ex- 
ceptions overruled,  and  cause  remanded  for 
judgment 

Dubois  k  Dubois,  for  plaintiff.  George  A. 
Breaden,  for  defendant 

PER  CURIAM.  The  exception  to  the  ad- 
mission of  certain  evidence  Is  not  founded  on 
any  objection  taken  at  the  time,  and,  fur- 
thermore, is  waived  by  the  cross-examination 
of  the  witness  on  the  same  subject  which 
brought  out  the  same  testimony.  The  verdict 
is  sustained  by  the  preponderance  of  the  evi- 
dence, and  the  damages  as  reduced  by  the 
superior  court  and  the  remittitur  of  the  plain- 
tiff are  not  excessive. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  judgment  upon  the  verdict  as  modi- 


EATON  v.  PROVIDENCE  GAS  CO. 

(Supreme  Court  of  Rhode  Island.    Jane  21, 

1907.) 

Appeal    an»    Erbob— Review— Conflictim* 

Evidence. 

The  case  having  been  properly  submitted  on 
conflicting  evidence,  the  verdict  cannot  be  dis- 
turbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  8935.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Louise  A.  Eaton  against  the 
Providence  Gas  Company.  Verdict  for  plain- 
tiff. Defendant  brings  exceptions.  Excep- 
tions overruled,  and  cause  remanded  for 
judgment 

Amasa  M.  Eaton  and  Albert  B.  Crafts,  for 
plaintiff.  Edwards  &  Angell  (Seeber  Ed- 
wards and  Clifford  Whipple,  of  counsel),  for 
defendant 

PER  CURIAM.  A  careful  reading  of  the 
testimony  in  this  cause  does  not  disclose 
any  error  of  snch  character  as  to  warrant 
this  court  in  disturbing  the  verdict  in  the 
case,  either  on  the  question  of  the  defend- 
ant's liability  or  on  the  amount  of  the  dam- 
ages awarded.  The  few  exceptions  which 
are  finally  urged  by  the  defendant  out  of 
the  many  taken  at  the  trial,  are  clearly 
without  merit  and  do  not  require  any  de- 
tailed discussion.  There  was  a  decided  con- 
flict of.  testimony  on  the  question  of  the  de- 
fendant's liability,  and  all  matters  relating 
thereto  were  properly  and  fairly  submitted 
to  the  jury  under  the  charge  of  the  court 
We  do  not  find  in  the  charge  anything  which 
In  any  way  could  be  construed  as  unfavor- 
able to  the  defendant,  and  the  exceptions 
taken  thereto  are  not  pressed.  On  the  whole 
case  we  are  satisfied  that  the  Jury  were  war- 
ranted In  finding  their  verdict  for  the  plain- 
tiff, and  we  do  not  find  that  the  damages 
awarded  are  so  clearly  excessive  as  to  war- 
rant us  in  granting  a  new  trial  on  that 
ground. 

The  exceptions  are  overruled,  and  the  case 
is  remanded  to  the  superior  court,  with 
direction  to  enter  judgment  upon  the  verdict 


BAILEY  v.  BOURN  RUBBER  CO. 
(Supreme  Court  of  Rhode  Island.    Feb.  6, 1907.) 

Master    and    Servant— Contract    op   Em- 
ployment—Breach— Waiver. 

Breach  of  contract  by  an  employe,  ceas- 
ing to  act  under  it  without  giving  the  stipulated 
60  days'  notice,  is  waived  by  the  employer 
agreeing  with  him  to  treat  the  contract  as  can- 
celed as  of  the  date  of  leaving,  so  that  he  is  en- 
titled to  his  compensation  to  that  time,  with- 
out deduction  for  any  damages  for  snch  breach. 
SEd.  Note.— For  cases  in  point  Bee  Cent  Dig. 
.  34,  Master  and  Servant  S  102.] 

Exceptions  from  Superior  Court 
Action  by  one  Bailey  against  the  Bourn 
Rubber  Company.    There  was  a  decision  for 
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plaintiff,  and  defendant  brings  exceptions. 
Exceptions  overruled,  and  case  remanded  for 
judgment. 

Green,  Hinckley  &  Allen,  for  plaintiff.  Bar- 
ney &  Lee,  for  defendant 

PER  CURIAM.  The  plaintiff  having  ceas- 
ed to  act  under  his  contract  to  sell  wire  on 
commission  for  the  defendant  without  having 
given  the  60  days'  notice  therein  required, 
the  defendant  could  have  treated  the  con- 
tract as  broken  by  the  plaintiff  and  could 
have  claimed  damages  for  such  breach;  but 
it  elected  to  agree  with  the  plaintiff  to  treat 
the  contract  as  canceled  January  1,  1903. 
This  agreement  was  a  waiver  of  the  plain- 
tiff's breach  of  any  damages  arising  there- 
from. Under  the  contract  the  plaintiff  is  en- 
titled to  commission  on  his  sales  thereunder 
made  prior  to  the  date  of  cancellation.  Wheth- 
er he  was  entitled  to  commission  on  the 
Buchanan  sales  was  a  question  of  fact,  which 
was  properly  decided  by  the  trial  judge. 

Exceptions  overruled,  and  case  remanded 
to  the  superior  court  for  judgment  on  the 
decision. 


ELLIS  v.  RHODE  ISLAND  CO. 

(Supreme   Court   of   Rhode   Island.     Jan.   23, 
1907.) 

1.  EVIDENCE— EXPEKT  TESTIMONY. 

The  question  of  the  probable  duration  or 
recurrence  of  one's  malady  from  a  personal  in- 
jury are  proper  subjects  for  expert  testimony. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  20,  Evidence,  SI  2312,  2337.] 

2.  Tbiai/— Opening  Statement— Cube  bt  Im- 
8tbuction. 

The  statement  of  plaintiff's  counsel,  in 
opening,  of  a  certain  claim,  which  was  ruled 
out  as  inadmissible,  under  the  declaration,  is 
cured  by  an  instruction  that  the  verdict  must 
be  founded  on  the  evidence,  not  on  the  claims  of 
the  parties,  and  that  the  claim  in  question 
could  not  be  considered. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Emily  0.  Ellis  against  the  Rhode 
Island  Company.  Verdict  for  plaintiff.  De- 
fendant brings  exceptions.  Exceptions  over- 
ruled, and  cause  remanded  for  Judgment 

John  W.  Hogan,  Christopher  M.  Lee,  and 
Luke  Kavanagh,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  The  objections  to  the 
questions  as  to  the  probable  duration  or  re- 
currence of  the  plaintiff's  malady  were  prop- 
erly overruled.  The  subject  of  these  Inquir- 
ies was  suitable  for  expert  evidence. 

The  statement  by  the  plaintiff's  counsel.  In 
an  opening  address,  of  a  certain  claim  which 
was  ruled  out  as  Inadmissible,  under  the 
declaration,  was  cured  by  the  Instruction  to 


the  jury  that  their  verdict  must  be  founded 
on  the  evidence,  not  on  the  claims  of  the  par- 
ties, and  that  this  particular  claim  could  not 
be  considered. 

The  amount  of  the  verdict  Is  not  In  our 
opinion  so  large  that  we  can  say  It  proceeded 
from  any  Improper  motive  In  the  minds  of 
the  Jury,  or  la  clearly  unsupported  by  the  evi- 
dence as  sensible  and  Intelligent  men  might 
view  It  We  cannot  surely  say  that  a  lesser 
sum  would  adequately  compensate  the  plain- 
tiff for  the  expense  and  pain  which  she  has 
endured,  and  will  probably  be  subjected  to 
in  the  future,  from  the  Injuries  caused  by 
the  accident 

The  defendant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 

BLODOETT,  J.,  concurs  In  the  conclusion 
that  the  exceptions  to  the  rulings  of  the  su- 
perior court  are  without  merit  but  is  of  the 
opinion  that  the  damages  assessed  are  exces- 
sive. 


tuck  &  McAllister  v.  earle  &  prew 
express  co. 

(Supreme   Court  of   Rhode   Island.     Feb.   13, 
1907.) 

Tmai/— Nonsuit  ob  Vebdict. 

On  its  appearing  by  plaintiff's  evidence  that 
tbe  contract  declared  on  was  not  the  one  en- 
tered into  by  the  parties,  the  court  may  either 
grant  a  nonsuit  or  allow  a  verdict  for  what  de- 
fendant admits  is  due. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  8  360.] 

Action  by  Tuck  &  McAllister  against  the 
Earle  &  Prew  Express  Company.  Plaintiffs 
petition  for  new  trial.  Petition  denied,  and 
cause  remanded  for  Judgment 

James  B.  LIttlefleld,  for  plaintiffs.  Green, 
Hinckley  &  Allen,  for  defendant 

PER  CURIAM.  The  merits  of  tbe  case 
are  determined  by  the  opinion  of  this  court 
in  Ballon  v.  Earle  &  Prew,  17  R  I.  441,  22 
Atl.  1113,  14  L.  R  A  433,  38  Am.  St  Rep. 
881.  The  exception  In  regard  to  the  admis- 
sion of  the  special  contract  is  answered  by 
the  opinion  In  Cargill  v.  Atwood,  18  R.  I. 
303,  27  Atl.  214.  The  plaintiffs  should  have 
declared  upon  the  special  contract,  and,  when 
It  appeared  by  the  admission  of  their  witness 
thnt  the  contract  declared  upon  was  not  .the 
true  contract  which  the  parties  entered  in- 
to, the  alternative  of  the  court  was  either  to 
grant  a  nonsuit  or  to  allow  a  verdict  to  be 
entered  for  the  amount  which  the  defendant 
admitted  to  be  due. 

Tbe  plaintiffs'  petition  for  a  new  trial  Is 
denied,  and  the  case  is  remitted  to  the  su- 
perior court,  with  direction  to  enter  judg- 
ment on  the  verdict 
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WOOD  et  ml.  ▼.  TYRRELL. 
(Supreme  Court  of.  Rhode  Island.   May  8, 1907.) 
Judgment— Dibohabge— Validity. 

A  discharge  of  a  defendant  from  execution 
not  appearing  to  have  been  by  authority  of  the 
plaintiff,  or  to  have  been  acquiesced  in  or  ap- 
proved by  her  or  her  administrator,  does  not 
discharge  the  judgment. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol  80,  Judgment,  if  1689-1696.] 

Exception*  from  Superior  Court,  Provi- 
dence County. 

Action  by  Robert  Wood,  mdminlstrator, 
and  others,  against  Patrick  T.  TyrrelL  De- 
cision for  plaintiffs.  Defendant  brings  ex- 
ceptions. Exceptions  overruled,  and  cause 
remanded  for  Judgment 

John  J.  Fitzgerald,  for  plaintiffs.  Hugh 
J.  Carroll,  for  defendant 

PER  CURIAM.  The  decision  of  the  su- 
perior court  is  sustained  by  the  preponder- 
ance of  the  evidence.  It  does  not  appear 
that  the  discharge  of  the  defendant  from 
execution  in  the  original  suit  was  by  author- 
ity of  the  plaintiff,  or  that  she  or  her  admin- 
istrator have  ever  acquiesced  In  or  approved 
it  It  did  not  therefore,  operate  to  discharge 
the  judgment  Whipple  v.  Whitman,  13  R. 
L  51a  48  Am.  Rep.  42. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  judgment 


BURNHAM    v.    CENTRAL    AUTOMOBILE 
EXCHANGE. 

(Supreme  Court  of  Rhode  Island,    April  17, 
1907.) 

Sale— Breach  or  Contract. 

The  adjusting  and  testing  of  the  machine 
by  the  chauffeur  till  the  lessons  are  completed  is 
within  the  provision  of  defendant's  contract  of 
sale  of  an  automobile  to  plaintiff  that  it  will 
furnish  a  chauffeur  to  teach  plaintiff  to  operate 
the  machine,  so  that  defendant  is  liable  to 
plaintiff  for  an  accident  from  the  careless  and 
reckless  running  of  the  machine  by  the  chauf- 
feur while  testing  its  operation  as  m  representa- 
tive of  defendant. 

Exceptions  from  Superior  Court 
Action  by  Gilbert  H.  Burnham  against  the 
Central  Automobile  Exchange.  Verdict  for 
plaintiff.  Defendant  brings  exceptions.  New 
trial  granted,  provided  there  be  no  remittitur 
of  damages. 

J.  Stacy  Brown,  for  plaintiff.  Barney  ft 
Lee  (Francis  I.  McCanna,  of  counsel),  for 
defendant 

PER  CURIAM.  The  defendant  as  part  of 
the  contract  of  sale  of  the  automobile,  agreed 
to  furnish  a  chauffeur  to  teach  the  plaintiff 
to  operate  it  Such  an  employment  fairly 
included  the  adjustment  and  testing  of  the 
machine  until  the  lessons  were  completed. 
It  was  contended  by  the  plaintiff  that  the  ac- 
cident was  caused  by  the  careless  and  reck- 


less running  of  the  machine  by  the  chauffeur 
while  he  was  testing  the  operation  of  the  ma- 
chine as  a  representative  of  defendant  The 
defendant  contended  that  at  the  time  of  the 
accident  the  chauffeur  was  acting  as  the  agent 
of  the  plaintiff,  Independently  of  his  mission 
as  a  teacher,  and  that  the  accident  was 
caused,  without  any  negligence  on  the  part 
of  the  chauffeur,  by  a  break  In  the  machinery 
of  the  car  caused  by  the  careless  handling  of 
the  plaintiff  himself  at  a  previous  time. 
These  Issues  of  fact  on  which  the  evidence 
was  conflicting,  were  left  to  the  decision  of 
the  jury  under  proper  instructions  from  the 
court  and  we  see  no  reason  to  disturb  their 
verdict  The  cases  cited  by  the  defendant's 
counsel  as  to  the  relationship  of  a  servant 
to  a  temporary  employer  deal  entirely  with 
the  responsibility  of  the  employer  to  third 
parties,  and  do  not  affect  the  obligations  of 
the  general  and  temporary  employer  between 
themselves,  which  this  case  presents.  The 
charge  of  the  court  on  this  branch  of  the 
case  was  correct  and  the  exceptions  thereto 
must  be'  overruled. 

We  are  not  satisfied,  however,  that  the 
plaintiff  has  made  out  his  claim  for  damages 
for  the  detention  of  the  automobile  while  it 
was  being  repaired.  He  presents  no  evidence 
of  the  market  rate  of  hire  of  such  a  carriage 
at  the  time  of  detention,  and  it  is  very  un- 
certain, that  he  suffered  any  actual  loss  on 
that  account  For  this  reason  a  new  trial 
will  be  granted,  unless  the  plaintiff  within 
20  days  shall  remit  $125  of  the  damages; 
otherwise,  Judgment  will  be  entered  upon  the 
verdict  as  reduced. 

The  cause  will  be  remitted  to  the  superior 
court  for  proceedings  in  accordance  herewith. 


NICHOLS  v.  SHAW,  Township  Treasurer. 

(Supreme  Court  of  Rhode  Island.     March  11, 
1907.) 

Tmal— Ihstbdotoons— Requests. 

A  request  to  charge,  not  being  a  complete 
statement  of  the  law,  is  properly  refused. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  46,  Trial,  f  660.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Hannah  A.  Nichols  against 
Joseph  A.  Shaw,  township  treasurer.  Ver- 
dict for  defendant  Plaintiff  brings  excep- 
tions. Exceptions  overruled,  and  cause  re- 
manded for  judgment 

Edward  M.  Sullivan,  for  plaintiff.  Ben- 
jamin W.  Grim,  for  defendant 


PER  CURIAM.  The  charge  of  the  court 
correctly  lays  down  the  law  applicable  to  the 
case  as  stated  In  the  opinion  in  Johnson  v. 
White,  26  R.  I.  207,  58  Atl.  658,  66  L.  R.  A. 
250.  The  plaintiff's  requests  to  charge  were 
none  of  them  complete  statements  of  the 
law,  and  were  properly  refused.    The  only 


Digitized  by 


Google 


430 


87  ATLANTIC  BBPOBTER. 


(R.I. 


exceptions  now  relied  upon  are  those  taken 
to  the  refusals  to  charge. 

These  exceptions  are  overruled,  and  the 
cause  Is  remanded  to  the  superior  court  for 
judgment  on  the  verdict 


BAKER  t.  TYLER. 

(Supreme   Court   of   Rhode   Island.     April   8, 
1007.) 

False  Imprisonment— Damages. 

The  question  of  amount  of  damages  for 
false  imprisonment  is  one  peculiarly  for  the 
jury. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  John  B.  Baker  against  Thomas 
D.  Tyler.  Verdict  for  plaintiff.  Defendant 
brings  exceptions.  Exceptions  overruled,  and 
cause  remanded  for  Judgment 

See  66  Atl.  65. 

Irving  Champlln  and  James  Harris,  for 
plaintiff.  Edward  M.  Sullivan,  for  defend- 
ant 

PER  CURIAM.  At  the  trial  of  this  case 
the  defendant  Introduced  evidence  solely  In 
mitigation  of  damages.  The  circumstances 
of  the  plaintiff's  arrest  and  detention  seem 
to  us  fully  to  Justify  the  amount  of  damages 
assessed  by  the  Jury.  The  question  Is  one 
peculiarly  for  their  decision,  and  they  were 
properly  instructed  In  the  law  applicable  to 
the  case. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  Judgment  on  the  verdict 


OONCANNON  v.  TYLER. 

(Supreme  Court  of  Rhode  Island.    May  29, 
1907.) 

Appeal  and  Ebbor  —  Review  —  Vebdict  — 
Amount  op  Damages  —  False  Imprison- 
ment. 

The  damages  awarded  for  false  imprison- 
ment not  being  so  large  as  to  shock  the  con- 
science of  the  court,  or  to  impel  the  conclusion 
that  the  verdict-  was  reached  through  passion, 

£rejudice,  or  any  improper  motive,  it  will  not 
a  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f§  3944-3947.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Patrick  Concannon  against 
Thomas  D.  Tyler.  Verdict  for  plaintiff.  De- 
fendant brings  exceptions.  Exceptions  over- 
ruled, and  case  remanded  for  judgment 

James  Harris  and  Irving  Champlln,  for 
plaintiff.  Edward  M.  Sullivan,  for  defend- 
ant 


PER  CUKJAM.  Except  in  the  matter  of 
damages,  this  case  is  nearly  identical  with 
the  case  of  John  B.  Baker  v.  This  Defendant, 


supra.  The  same  causes  led  to  the  ar- 
rest of  Concannon  and  Baker,  the  arrests 
were  made  at  the  same  time,  they  were  tak- 
en to  the  station  house,  where  they  were 
afterwards  detained,  In  the  same  patrol 
wagon,  they  were  detained  in  adjoining  cells, 
and  each  prisoner  received  similar  treatment 
while  there.  Both  were  released  at  the  same 
time  and  through  the  same  instrumentality. 
There  was  a  jury  trial  in  each  case,  and  in 
each  the  same  defense  was  made.  The  jury 
returned  a  verdict  for  the  plaintiff  in  each 
case,  but  the  damages  awarded  in  the  Baker 
Case  were  larger  than  those  recovered  In  the 
case  at  bar.  We  sustained  the  verdict  in 
the  Bakei  Case,  and  see  no  reason  to  dis- 
turb this  one.  The  damages  awarded  are 
not  bo  large  as  to  shock  the  conscience  of 
the  court,  or  to  Impel  us  to  the  conclusion 
that  the  result  was  reached  through  passion, 
prejudice,  or  any  Improper  motive. 

The  defendant's  exceptions  are  therefore 
overruled,  and  the  case  is  remanded  to  the 
superior  court,  with  direction  to  enter  Judg- 
ment on  the  verdict 


MYETTE    v.    PAWTUCKET    ST.    RY.    CO- 
(Supreme  Court  of  Rhode  Island.   May  4, 1906.) 

Appeal    and    Errob— Rjsview— Conflicting 

Evidence. 

The  verdict  involving  purely  issues  of  fact 
with  the  determination  of  the  trial  judge  that 
it  must  stand,  cannot  be  disturbed;  it  being  sus- 
tained by  the  testimony  of  several  witnesses, 
though  they  are  greatly  outnumbered  by  the 
witnesses  for  the  other  party,  and  their  evidence 
is  not  in  accordance  with  what  seemS  to  tile  re- 
viewing court  the  probability  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3948-3950.J 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Elizabeth  Myette  against  the 
Pawtucket  Street  Railway  Company.  Ver- 
dict for  plaintiff.  Defendant  brings  excep- 
tions. Exceptions  overruled,  and  case  re- 
manded for  judgment 

Quinn,  Huges  &  Nadeau  and  James  E. 
Murphy,  for  plaintiff.  Henry  W.  Hayes, 
Frank  T.  Easton,  Lefferts  S.  Hoffman,  and 
Alonzo  R.  Williams,  for  defendant 


PER  CURIAM.  The  claim  of  the  plaintiff 
is  supported  by  the  testimony  of  several  wit- 
nesses, and  although  they  are  greatly  out- 
numbered by  the  witnesses  for  the  defense, 
and  their  evidence  Is  not  in  accordance  with 
what  seems  to  us  the  probability  of  the  case, 
yet  the  questions  involved  are  purely  Issues 
of  fact  <u>d  we  are  constrained  to  agree  with 
the  judge  who  presided  at  the  trial  that  the 
verdict  must  stand.  The  damages  do  not  ap- 
pear to  us  to  be  excessive. 

The  exceptions  are  overruled,  and  the  case- 
Is  remanded  to  the  superior  court  for  judg- 
ment on  the  verdict 
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DE  COURSE?  r.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    April  9, 
1906.) 

Thial— Instructions— Requests. 

Requests  to  charge,  though  correct  state- 
ments of  law,  being  inapplicable  to  the  issues, 
are  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  587.] 

Action  by  Margaret  De  Coursey  against 
the  Rhode  Island  Company.  Verdict  for 
plaintiff.  Defendant  petitions  for  a  new 
trial.  Petition  granted,  and  cause  remitted 
for  farther  proceedings. 

Howard  B.  Gorham,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant. 

PER  CURIAM.  The  requests  to  charge 
which  were  refused,  were  correct  statements 
of  law,  but  were  inapplicable  to  the  Issues 
presented  to  the  Jury.  The  charge  of  the 
court  was  sufficiently  comprehensive  to  meet 
the  requirements  of  this  case.  We  think, 
however,  that  the  evidence  falls  to  support 
the  verdict  as  to  the  negligence  of  the  de- 
fendant's servant,  and  also  as  to  the  extent 
of  the  Injuries  supposed  to  have  been  suf- 
fered by  the  plaintiff,  as  shown  by  the 
amount  of  damages  awarded. 

The  petition  for  a  new  trial  is  granted,  and 
the  cause  is  remitted  to  the  superior  court  for 
further  proceedings. 


KENTON  v.  KENTON. 

(Supreme  Court  of  Rhode  Island.    April  11, 
1906.) 

New  Tbiae— Insufficient  Evidence. 

A  new  trial  will  not  be  granted  for  insuf- 
ficiency of  evidence;  the  evidence  being  con- 
flicting and  the  verdict  not  against  the  pre- 
ponderance of  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  ||  146-148.] 

Action  by  Frank  T.  Kenyon  against  Albert 
A.  Kenyon.  Defendant  petitions  for  a  new 
trial.  Petition  denied,  and  case  remitted 
for  judgment 

Job  S.  Carpenter,  for  plaintiff.  Samuel  W. 
R.  Allen,  for  defendant 

PER  CURIAM.  It  appears  that  the  plain- 
tiff performed  the  work  for  which  he  charges. 
The  evidence  is  conflicting  whether  he  was 
employed  by  the  defendant  on  his  own  ac- 
count or  as  the  agent  of  himself  and  the 
other  heirs  of  his  father.  There  is  no  pre- 
ponderance of  evidence  against  the  verdict. 
The  amount  seems  somewhat  less  than  It 
should  have  been,  but  the  defendant  Is  not 
prejudiced  by  the  error. 

The  petition  for  a  new  trial  Is  denied,  and 
the  case  is  remitted  to  the  superior  court 
for  judgment  on  the  verdict. 


STAPLES  v.  RHODE  ISLAND  SUBURBAN 
RT.  CO. 

(Supreme  Court  of  Rhode  Island.    April  9, 
1906.) 

1.  Evidence— Similar  Transactions. 

In  an  action  by  one  whose  hand  was  crush- 
ed between  the  guard  rail  on  which  it  was  laid 
and  some  Dart  of  a  car  beins;  passed  on  another 
track,  evidence  that  at  various  times  before  the 
accident  cars  similar  to  tho^e  involved  tiierein 
h&d  been  heard  and  felt  to  scrape  together  when 
passing  each  other  at  or  near  the  place  of  the 
accident  was  admissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §«  406-411.] 

2.  Cashiers— Carriage  of  Passengers—  Per- 
sonal Injuries— Management  of  Convey- 
ances. 

A  street  railroad  company  is  liable  for  inju- 
ries resulting  from  such  a  condition  of  its 
tracks  as  permits  passing  cars  to  come  In  con- 
tact with  each  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  9,  Carriers,  ft  1168,  1176,  1209.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Levi  Staples  against  Rhode  Is- 
land Suburban  Railway  Company  for  per- 
sonal Injuries.  Verdict  for  plaintiff,  and 
defendant  brings  exceptions.  Exceptions 
overruled,  petition  for  new  trial  denied,  and 
case  remitted  for  judgment  on  the  verdict. 

John  W.  Hogan,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant. 

PER  CURIAM.  The  defendant's  excep- 
tions all  relate  to  the  Introduction  of  the 
testimony  of  witnesses  that  at  various  times 
before  the  accident  cars  similar  to  those  In- 
volved In  the  accident  had  been  heard  and 
felt  to  scrape  together  when  passing  each 
other  at  or  near  the  place  where  this  ac- 
cident occurred.  This  testimony  was  clearly 
admissible,  and  was  corroborated  by  the  de- 
fendants own  witness  Purrington.  This  evi- 
dence might  be  Incredible  If  there  had  been 
no  change  In  the  tracks  after  the  accident 
and  before  the  trial;  but  there  was  evidence, 
also,  that  the  tracks  had  been  changed  with 
the  very  purpose  of  avoiding  the  contact  of 
cars  passing  each  other,  and  it  was  not  clear- 
ly shown  that  all  work  of  this  character  pre- 
ceded the  accident 

Upon  the  whole  evidence  we  cannot  see 
how  the  jury  could  have  come  to  any  conclu- 
sion other  than  that  the  plaintiff's  hand  was 
crushed  between  the  guard  rail,  upon  which 
It  was  laid,  and  some  projection,  probably 
a  step,  upon  the  box  car.  For  such  a  con- 
dition of  the  tracks  as  would  permit  this 
collision  the  defendant  is  liable.  The  dam- 
ages were  not  excessive.  On  the  contrary, 
we  consider  them  less  than  might  reasonably 
have  been  assessed. 

The  exceptions  are  overruled,  and  the 
petition  for  a  new  trial  is  denied.  The  case 
will  be  remitted  to  the  superior  court  for 
judgment  on  the  verdict 
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STATE  COUNCIL,  JR.  O.  U.  A.  M.  OF 
NEW  JERSEY  v.  HOLLYWOOD  COUN- 
CIL, NO.  29,  JR.  O.  U.  A  M.  OP  NEW 
JERSEY.  SAME  v.  ENTERPRISE  COUN- 
CIL, NO.  6,  JR.  O.  U.  A.  M.  OF  NEW 
JERSEY. 

(Court  of  Chancery  of  New  Jersey.     July  17, 
1907.) 

Two  bills  by  the  State  Council,  Junior  Order 
United  American.  Mechanics  of  New  Jersey — 
one  against  Hollywood  Council,  No.  29,  Junior 
Order  United  American  Mechanics  of  New  Jer- 
sey, and  the  other  against  Enterprise  Council, 
No.  6,  Junior  Order  United  American  Mechan- 
ics of  New  Jersey.  Decree  in  each  case  for 
complainant. 

See  64  Atl.  561. 

The  bill  in  the  first  of  the  above-stated  causes 
was  filed  on  the  9th  day  of  June,  1904,  and  in 
the  second  cause  on  the  27th  day  of  June, 
1904.  Shortly  before  those  dates,  namely  on 
the  16th  day  of  May,  1904,  a  bill  was  filed 
by  the  same  complainant  against  the  National 
Council,  Junior  Order  United  American  Me- 
chanics of  North  America.  The  three  causes 
proceeded  pari  passu  to  issue  and  were  brought 
to  a  hearing,  and  the  testimony  in  the  three 
causes  was  taken  together;  but  the  considera- 
tion of  the  merits  of  the  two  causes  above 
stated  was  deferred  until  after  the  considera- 
tion and  determination  of  the  merits  of  the 
case  against  the  National  Council.  That  was 
determined  in  August,  1906,  as  reported  in 
State  Council,  etc.,  v.  National  Council,  etc., 
64  Atl.  661.  Several  months  having  elapsed 
without  an  appeal  having  been  taken  from  the 
decree  which  followed  that  opinion,  the  two 
causes  above  stated  were  also  brought  to  a  hear- 
ing. 

Alan  H.  Strong  and  Fergus  A  Dennis,  for 
complainants.  Barton  B.  Hutchinson  and  John 
T.  Dooling,  for  defendants. 

PITNEY.  Advisory  Master.  These  causes 
were  brought  on  to  a  final  hearing  before  me 
on  the  14th  day  of  March,  1907,  before  my 
resignation  as  Vice  Chancellor  had  taken  effect, 
at  which  time  the  testimony  was  closed.  The 
argument,  however,  was  postponed  to  the  2d 
day  of  May,  which  was  after  the  date  of  my 
resignation,  and  when  I  was  sitting  as  Advisory 
Master.  At  that  time  counsel  for  the  defend- 
ants appeared  and  protested  against  my  fur- 
ther proceeding  with  the  consideration  of  the 
causes  on  the  ground  of  an  alleged  lack  of  juris- 
diction. Adjournment  was  then  had  to  the  20th 
day  of  May.  In  the  meantime  the  causes  had 
been  formally  referred  to  me  as  Advisory  Mas- 
ter. On  that  day  the  defendants  again  objected 
and  withdrew  from  the  causes,  so  that  I  have 
not  had  the  benefit  of  their  argument. 

The  case  made  by  the  bill  and  proofs  against 
each  defendant  is  substantially  the  same.  The 
two  defendants  are  subordinate  councils  of  the 
State  Council.  Their  relations  to  it  are  dealt 
with  to  some  extent  in  the  opinion  above  re- 
ferred to  in  64  Atl.  561.  After  the  separation 
between  the  National  Council  and  the  State 
Council,  as  set  forth  in  that  opinion,  the  two 
defendants  herein  refused  to  follow  and  obey 
or  in  any  manner  recognize  the  authority  of  the 
State  Council,  whereupon  the  State  Council 
instituted  proceedings  against  each  of  the  de- 
fendants, which  were  carried  on  strictly  in  ac- 
cordance with  the  constitution  and  by-laws  of 
the  complainant,  and  after  due  notice  to  the  de- 
fendants their  several  charters  were  revoked, 
with  the  result  that  all  the  property  of  the 
several  defendants  became  vested  in  the  com- 


plainant The  object  of  these  bills  is  to  react 
and  recover  possession  of  that  property.  The  de- 
fendants by  their  answers  admitted  all  the  ma- 
terial facts  in  the  case,  and  such  as  were  not 
admitted  by  the  answers  were  either  admitted 
or  proven,  either  on  the  original  hearing  in  the 
suit  against  the  National  Council  or  at  the  hear- 
ing in  these  two  causes  on  the  14th  day  of 
March,  1907.  In  fact,  it  is  quite  plain  that  the 
defendants  by  their  several  answers  placed 
their  defense  wholly  on  the  same  ground  that 
the  National  Council  did,  and  in  substance 
elected  to  stand  or  fall  with  it  in  its  defense  to 
that  suit.  No  motion  has  been  made  to  make 
any  other  defense,  and  I  am  unable  to  find  any 
other  in  the  case  as  disclosed.  The  cases  are 
clearly  within  the  well-defined  line  of  decisions 
found  in  our  own  Reports  and  collected  by  me 
in  Knights  of  Pythias  v.  Germania  Lodge,  etc., 
56  N.  J.  En.  63,  at  page  73,  38  Atl.  341,  of 
which  I  will  here  cite  State  Council,  etc,  ▼. 
Sharp,  38  N.  J.  Eq.  34,  and  Schubert  Lodge  v. 
Schubert  Lodge,  56  N.  J.  Eq.  78,  38  Atl.  347, 
which  followed  the  case  of  Knights  of  Pythias 
v.  Gemania  Lodge,  supra. 

I  will  advise  a  decree  in  each  case,  granting 
the  complainant  the  relief  prayed  for. 


(71  N.  3.  L.  «TJ> 
WHEELER  t.  UNITED  STATES  CASUAL- 
TY CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1906.) 

Error  to  Supreme  Court. 

Action  by  Fannie  B.  Wheeler  against  the 
United  States  Casualty  Company.  Plaintiff 
brings  error  from  a  judgment  for  defendant  on 
demurrer  to  the  amended  declaration.    Affirmed. 

McDermott  it  Bnright,  for  plaintiff  in  error. 
Frank  H.  Sommer,  for  defendant  in  error. 

PER  CURIAM.  The  contract  sued  upon  in 
this  case  was  construed  in  the  Supreme  Court 
in  the  opinion  of  Mr.  Justice  Dixon,  reported 
in  70  N.  J.  Law,  370,  57  Atl.  124,  upon  which 
judgment  was  entered  on  a  demurrer  to  counts 
in  file  declaration,  and  we  find  no  error  in  the 
construction  then  given.  The  declaration  was 
thereafter  amended,  and  a  demurrer  was  inter- 
posed to  the  first  and  second  counts.  The  de- 
murrer was  sustained  in  the  Supreme  Court, 
and  judgment  for  defendant  was  entered  there- 
on. In  the  opinion  delivered  in  the  Supreme 
Court  by  Mr.  Justice  Swayze,  reported  in  71 
N.  J.  Law,  896,  59  AtL  347,  the  demurrer  was 
held  to  be  good  as  to  the  first  count  of  the 
declaration,  because,  among  other  things,  it 
pleaded  a  waiver  of  a  provision  of  the  con- 
tract sued  upon,  without  averring  that  the 
waiver  was  by  such  a  writing  as  was  required 
by  the  express  terms  of  the  contract,  which  con- 
tract was  annexed  to  and  made  part  of  the 
declaration.  As  it  is  unnecessary  to  the  deci- 
sion of  this  cause,  we  are  unwilling  to  express 
approval  of  this'  doctrine,  which  seems  incon- 
sistent with  the  doctrine  In  respect  to  pleading, 
in  a  declaration,  contracts  required  to  be  iu 
writing  by  the  statute  of  frauds.  Wilkinson- 
Gaddis  Company  v.  Van  Riper,  63  N.  J.  Law, 
394,  43  Atl.  675.  But,  for  the  other  reasons- 
given  in  the  opinion  of  Mr.  Justice  Swayze  for 
sustaining  the  demurrer  to  both  counts,  we 
think  the  judgment  should  be  affirmed. 

THE  CHANCELLOR,  CHIEF  JUSTICE. 
GARRETSON,  HBNDRICKSON.  REED. 
VREDENBURGH,  VROOM,  GREEN,  and 
GRAY,  JJ.,  concur.  FORT,  PITNEY,  BO- 
GBRT,  and  DILL,  JJ,  dissent. 
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TIMLAN  et  al.  T.  DILLWORTH. 

(Supreme  Coort  of  New  Jersey.    August  10, 
1907.) 

landlord  and  tenant— injury  to  tenant 
—Defective  Appliances— Evidence— Con- 
tributory Negligence  —  Instructions— 
Exceptions. 

In  a  suit  to  recover  damages  by  a  husband 
and  wife  against  the  owner  of  an  apartment 
house,  in  which  they  were  tenants,  for  injuries 
sustained  by  the  wife  through  the  fall  of  a 
dumb-waiter  elevator,  which  ran  in  a  shaft  be- 
tween the  apartments  from  the  upper  floor  to 
the  cellar,  for  the  convenience  of  the  tenants, 
eight  In  number,  it  appeared  that  the  elevator 
was  operated  by  hand  on  a  system  known  as 
th  "wheel  and  axle,"  with  a  counterpoise ;  that 
as  the  wife  took  hold  of  the  down-haul  rope 
through  the  door  from  the  kitchen,  in  order  to 
lower  the  car,  which  was  at  the  top  of  the 
shaft,  it  fell,  because  of  the  dropping  of  the  nut 
or  burr  from  the  end  of  the  ring  bolt  in  the 
head  of  the  car,  which  held  it  In  position,  strik- 
ing her  upon  the  head.  The  nut  was  after- 
wards found  in  the  bottom  of  the  car,  with  but 
one  blight  thread  in  it  and  upon  the  bolt  the 
other  threads  showing  rust  and  disuse,  and  the 
nut  was  found  to  fit  loosely  upon  the  bolt.  At 
the  trial  motions  were  made  for  a  nonsuit  and 
for  the  direction  of  a  verdict,  which  were  de- 
nied.   It  was  held  on  review: 

(1)  That  the  dumb-waiter  was  one  of  the  com- 
mon facilities  retained  by  the  landlord,  who 
thereby  was  charged  with  the  exercise  of  rea- 
sonable care  concerning  its  condition,  under  the 
rule  laid  down  in  Siggins  v.  McOill,  62  Atl.  411, 
72  N.  J.  Law,  263,  3  L.  R.  A.  (N.  S.)  316,  111 
Am.  St  Rep.  666. 

(2)  That  although  the  wife,  in  accounting  for 
her  head  being  struck,  testified  that  the  force  of 
the  rope  dragged  her  into  the  shaft  the  facta 
did  not  show,  at  least  conclusively,  that  she  was 
guilty  of  •'ontributory  negligence,  which  was 
urged  on  the  ground  that  it  was  a  physical  im- 
possibility that  she  should  be  drawn  into  the 
shaft  in  that  way ;  it  also  appearing  that  there 
was  evidence  tending  to  show  that 'when  the 
counterpoise  fell,  aa  it  did  upon  the  falling  of 
the  car,  that  would  go  down  with  a  run  occa- 
sioning friction  of  the  up-haul  rope  on  the  small 
wheel,  and  the  resulting  rotation  would  have  a 
tendency  to  lift  the  rope  of  which  the  wife  had 
hold. 

(3)  The  exception  taken  to  the  charge  that  the 
loss  of  the  comfort  and  society  of  the  wife 
might  be  considered  as  an  element  of  damage  in 
the  husband's  favor  was  multifarious  and  nuga- 
tory, because  it  embraced  several  distinct  matters, 
without  pointing  out  to  the  court  the  precise 
question  complained  of,  which  was.  as  it  now 
appears,  that  there  was  no  averment  in  the  dec- 
laration that  would  cover  the  items  of  damage 
alluded  to. 

(4)  That  the  Judgment  below  must  be  affirmed. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  32,  Landlord  and  Tenant,  |{  629,  630;  vol. 
46,  Trial,  §}  687-690.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Bridget  Timlan  and  Patrick  Tlm- 
lan  against  John  Dillworth.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Affirmed. 

Argued  February  term,  1907,  before  FORT, 
PITNEY,  and  HENDRICKSON,  JJ. 

John  W.  Queen  and  Gilbert  Collins,  for 
plaintiff  in  error.  William  B.  Speer,  for  de- 
fendants in  error. 

HENDRICKSON,  J.    This  writ  brings  up 
for  review  a  Judgment  of  the  Hudson  county 
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circuit  court  entered  upon  the  verdict  of  a 
Jury.  The  plaintiffs,  who  are  husband  and 
wife,  recovered  a  verdict  in  favor  of  Mrs. 
Timlan  for  $2,000  and  of  Mr.  Timlan  for 
$500  damages;  and,  the  plaintiffs  having 
elected  to  remit  excessive  damages  pursuant 
to  the  opinion  of  the  trial  court  upon  a  mo- 
tion for  a  new  trial,  judgment  was  entered 
in  favor  of  Mrs.  Timlan  for  $1,400  and  in  fa- 
vor of  Mr.  Timlan  for  $300  damages.  The 
errors  assigned  grow  out  of  the  refusal  of 
the  trial  Judge  to  grant  a  nonsuit  and  to  di- 
rect a  verdict  for  the  defendant,  upon  which 
exceptions  were  allowed  and  sealed,  and  also 
upon  exceptions  to  the  charge. 

The  action  arose  out  of  injuries  sustained 
by  Mrs.  Timlan  through  the  falling  of  a 
dumb-waiter  elevator  in  premises  owned  by 
the  defendant  situate  In  Jersey  City,  and  a 
part  of  which  were  occupied  by  the  plaintiffs 
as  tenants.  There  were  eight  tenants,  oc- 
cupying different  apartments.  The  dumb- 
waiter ran  in  a  shaft  between  the  apart- 
ments from  the  upper  floor  to  the  cellar, 
and  was  used  by  all  the  tenants  for  the  pur- 
pose of  carrying  coal  and  wood  from  the  cel- 
lar and  lowering  ashes  to  the  cellar.  Doors 
opened  from  the  dumb-waiter  shaft  to  the 
apartments.  The  dumb-waiter  was  20  In- 
ches deep,  24  inches  wide,  and  3  feet  7  in- 
ches high,  weighing  from  60  to  76  pounds. 
It  was  operated  by  hand  on  a  system  known 
as  the  "wheel  and  axle."  At  the  top  of  the 
shaft  was  a  platform,  upon  which  was  a  re- 
volving shaft  carrying  a  large  pulley  30  in- 
ches in  diameter  and  a  small  pulley  10  Inches 
in  diameter ;  the  smaller  pulley  being  known 
as  the  "axis,"  or  "axle,"  and  the  larger  pulley 
as  the  "wheel."  Around  the  wheel  ran  an 
endless  rope,  which  was  pulled  by  the  tenant 
in  raising  or  lowering  the  elevator.  The 
down-haul  rope  was  at  the  right  of  the  en- 
trance to  the  elevator  shaft  The  up-haul 
rope  wag  on  the  left  The  elevator  was  sus- 
pended to  a  rope  that  ran  around  the  small 
wheel,  or  axis;  the  weight  of  the  elevator 
being  balanced  by  a  counterpoise.  The  ele- 
vator was. attached  to  the  rope  by  a  hook 
bolt  which  ran  through  the  head  of  the  car 
and  was  fastened  underneath  by  a  nut  or 
burr.  Mrs.  Timlan  testified  that  on  March 
18,  1906,  she  went  to  the  elevator  door  and 
opened  It  for  the  purpose  of  using  the  eleva- 
tor; that  from  not  seeing  the  rope  that  sus- 
pended the  elevator,  she  knew  the  elevator 
was  at  the  top  of  the  shaft ;  that  she  had  a 
pail  of  ashes  in  her  left  hand,  and  put  out 
her  right  hand  to  draw  down  the  elevator, 
when  It  gave  way  and  came  down  upon  her 
head ;  that  the  force  of  the  rope  dragged  her 
Into  the  shaft ;  that  the  rope  went  from  her 
and  dragged  her  body  In. 

It  Is  argued  that  the  nonsuit  should  have 
been  granted,  because  It  Is  a  physical  Impos- 
sibility that  the  accident  happened  in  the 
manner  described,  and  that  she  must  have 
been  guilty  of  contributory  negligence  in  un- 
necessarily putting  her  head  Inside  the  eta- 
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vator  shaft.  With  this  we  are  unable  to 
agree.  When  the  nut  or  burr  came  off  the 
bolt,  allowing  the  car  to  fall,  the  counterpoise 
weight  was  released  and  went  down  with  a 
run.  There  was  evidence  to  the  effect  that 
this  would  occasion  friction  of  the  rope  on 
the  small  wheel,  and  the  resulting  rotation 
would  lift  up  the  rope  of  which  Mrs.  Tlmlan 
had  bold.  As  the  rope  In  its  normal  position 
was  at  least  the  thickness  of  the  jamb  (eight 
inches)  away  from  her  perpendicular,  and 
as  she  had  necessarily  drawn  the  rope  In  to- 
wards her  In  the  act  of  pulling  down  upon 
it,  the  sudden  reverse  motion  would  do  (or 
might  reasonably  be  found  to  have  done) 
Just  what  she  said  it  did,  namely:  "The 
rope  went  from  me  and  dragged  my  body 
right  in." 

It  was  further  urged  that  the  motions  to 
nonsuit  and  direct  a  verdict  should  have  been 
granted  on  the  ground  that  the  dumb-waiter 
was  a  part  of  the  realty,  and  there  was  no 
proof  that  defendant  retained  it  In  his  pos- 
session or  had  control  of  It  We  think  It 
clear  that  the  dumb-waiter  was  one  of  the 
common  facilities  retained  by  the  landlord, 
who  thereby  was  charged  with  the  exercise 
of  reasonable  care  concerning  Its  condition, 
under  the  rule  laid  down  by  the  Court  of 
Errors  In  Sigglns  v.  McGlll,  72  N.  X  Law, 
263,  62  Atl.  411,  3L.B.A.  (N.  S.)  816,  111 
Am.  St  Rep.  666.  We  are  unable  to  discov- 
er evidence  (much  less  conclusive  evidence) 
of  Mrs.  Tlmlan's  contributory  negligence  in 
the  circumstances  under  which  the  accident 
occurred.  Nor  do  we  see  any  conclusive  evi- 
dence that  her  husband  had  knowledge  of 
any  defective  condition  of  the  nut  and  bolt 
Nor  does  It  seem  to  us  that  if  he  had  such 
knowledge,  it  would  be  imputed  to  his  wife, 
under  the  decision  in  Goodenough  v.  Pennsyl- 
vania R.  R.  Co.,  65  N.  J.  Law,  596,  27  Atl. 
931. 

A  question  of  more  nicety  is  raised  from 
the  fact  that  the  defendant  had  owned  the 
premises  only  a  short  time.  He  took  title  on 
March  14th,  and  the  accident  happened  on 
the  18th.  It  appears,  however,  that  he  com- 
menced negotiations  for  its  purchase  early  in 
February,  and  on  the  8th  of  that  month  ex- 
amined the  premises  in  a  general  way,  and  a 
few  days  later  examined  them  more  particu- 
larly in  company  with  a  Mr.  O'Connor,  and 
found  that  the  dumb-waiter  worked  perfect- 
ly. On  March  12th  he  again  examined  the 
premises,  including  the  dumb-waiter.  It  was 
reasonable,  however,  for  the  Jury  to  Infer 
that  he  took  no  more  notice  of  the  elevator 
than  to  ascertain  whether  it  could  be  operat- 
ed, complaint  having-  been  made  that  It  work- 
ed stiffly,  and  that  with  respect  to  the  safe- 
ty of  the  elevator  he  relied  altogether  upon 
the  mechanic  who  had  the  matter  in  charge. 
It  appears  that  one  Keilett  had  overhauled 
the  dumb-waiter  In  April,  1905,  about  a 
year  before  the  accident  He  says  that  he 
screwed  up  the  nut  on  this'  bolt  and  upset 
the  bolt— that  is,  battered  the  bead  of  it  so 


as  to  cover  the  burr — leaving  the  elevator  in 
a  safe  condition.  An  inspection  of  the  nut 
and  burr  shows  clearly  that  this  work  of 
Keilett  was '  done  in  a  very  careless  manner. 
After  the  accident  the  nut  was  found  in  the 
bottom  of  the  elevator,  where  it  had  fallen 
from  the  bolt  It  was  applied  to  the  bolt  and 
found  to  fit  loosely,  with  one  bright  thread 
on  both  bolt  and  nut,  and  the  other  threads 
seemed  rusty  and  as  if  out  of  use;  and  it 
was  reasonable  for  the  Jury  to  infer  that  any 
careful  inspection  of  the  nut  by  the  person 
charged  with  its  Inspection  would  have  dis- 
closed Its  unsafe  condition.  We  think  the 
Jury  could  reasonably  find  that  the  proper 
care  that  the  landlord  should  exercise  when 
assuming  control  of  a  mechanism  of  this 
sort  was  not  fulfilled  without  some  more 
careful  inspection  than  the  defendant  had  ex- 
ercised. If  he  had  testified  that  he  assumed 
that  it  was  safe  because  he  had  had  no  notice 
to  the  contrary,  a  different  question  might 
have  been  presented;  but  he  undertook  to 
inspect  and  the  jury  might  fairly  Infer  that 
he  Inspected  so  carelessly  that  he  overlooked 
that  which  a  reasonably  careful  Inspection 
would  have  disclosed. 

It  is  further  urged  for  reversal  that  the 
trial  judge  erred  in  charging  the  jury  that 
they  might  allow  Mr.  Tlmlan  compensation 
for  his  loss  of  the  comfort  and  society  and 
services  which  he  was  entitled  to  have  ren- 
dered by  bis  wife,  as  wives  ordinarily  ren- 
der them  to  their  husbands.  It  Is  not  con- 
tended that  there  was  any  error  of  law  in 
the  proposition  thus  stated  to  the  jury,  except 
for  the  fact  as  alleged,  that  the  declaration 
did  not  In  terms  cover  this  element  of  dam- 
age; the  words  of  the  declaration  being  In 
that  respect  that  "he,  the  plaintiff,  has  lost 
the  services  of  his  said  wife  for  a  long  period 
of  time,"  etc.,  "and  will  for  a  long  time  here- 
after lose  the  same,"  etc.  As  to  whether  the 
words  of  the  declaration  are  In  fact  suffi- 
cient to  sustain  this  part  of  the  charge  it  U 
not  necessary  to  determine,  for  the  reason 
that  we  do  not  think  this  question  is  pre- 
sented by  the  record :  First,  because  the  ex- 
ception as  taken  Is  multifarious,  and  there- 
fore inefficient  It  includes  several  distinct 
matters,  without  pointing  out  to  the  court 
the  precise  question  intended  to  be  complain- 
ed of.  Such  an  exception  has  been  held  nug- 
atory by  the  Court  of  Errors  In  Associates 
v.  Davison,  29  N.  J.  Law,  415-417,  and  in 
subsequent  cases.  Secondly,  because  there  Is 
nothing  In  the  exception  taken  by  the  de- 
fendant to  suggest  as  a  ground  of  exception 
that  the  items  of  damage  alluded  to  were  not 
covered  by  the  declaration,  so  we  are  entitled 
to  take  it  from  what  the  judge  said,  that 
this  item  of  damage  was  a  part  of  the  claim 
of  the  plaintiff  that  It  was  litigated  at  the 
trial,  and  the  declaration  would  be  amendable, 
if  necessary,  for  the  purpose  of  supporting 
the  judgment  It  Is  also  probable  that,  if  the 
attention  of  the  learned  trial  judge  had  been 
called  to  this  ground  of  exception,  he  would' 
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have  either  corrected  his  charge  accordingly 
or  allowed  an  amendment  of  the  declaration 
In  the  particular  mentioned.  It  is  too  late 
now  for  the  defendant  to  avail  himself  of  the 
objection  to  the  charge  complained  of. 

We  have  looked  at  the  other  assignments 
of  error;  but,  finding  no  substance  In  them, 
the  result  is  that  the  judgment  below  must 
be  affirmed. 


(73  N.  J.  B.  M7) 

OLDEN  v.  MATHER. 

(Court  of  Chancery  of  New  Jersey.     July  80, 
1907.) 

1.  Landlord  and  Tenant  —  Distraint  fob 
Rent. 

Before  complainant,  claiming  the  proceeds 
of  his  tenant's  chattels  sold  under  execution  on 
defendant's  prior  levy,  may  have  the  benefit  of 
the  statute  requiring  an  officer  to  pay  rent  be- 
fore removing  a  tenant's  goods  nnder  execution, 
it  must  appear  the  premises  were  held  at  a 
rent  certain,  for  which  the  plaintiff  might  by 
law  distrain. 

2.  Save— Existence  or  Relation. 

An  owner  of  a  farm  and  milk  route  let  It 
to  one  on  condition  that  he  furnish  horses,  etc., 
and  divide  the  proceeds  as  follows:  Eggs,  daily ; 
crops,  when  sold ;  milk,  monthly.  Held,  that 
the  contract  did  not  create  the  relation  of  land- 
lord and  tenant  and  is  not  a  lease,  and  hence 
did  not  create  the  relation  necessary  to  allow 
the  application  of  the  law  relating  to  the  right 
of  distress  for  rent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  jjg  3,  10,  1L] 

8.  Sake— Lien  fob  Rent  —  Distbebs  —  Stat- 
utes—Co  nstbuction  . 

The  statute  relating  to  distraints  and  that 
requiring  an  officer  to  pay  rent  before  moving 
a  tenanPs  goods  under  execution  are  contempo- 
raneous, and  to  be  construed  as  relating  to  each 
other. 

Petition  by  Charles  H.  Olden  against 
Charles  H.  Mather  to  have  the  proceeds 
of  a  tenant's  chattels,  sold  under  execu- 
tion, applied  to  the  payment  of  rent  Petition 
dismissed. 

Bird  &  Blackman,  for  petitioner,  E.  R. 
Walker,  for  Judgment  creditor. 

BERGEN.  V.  C.  The  complainant  hav- 
ing a  money  decree,  and  the  defendant  a 
Judgment,  against  one  Sassman,  they  respec- 
tively caused  executions  to  be  issued  there- 
on, and  Sasaman's  chattels  levied  upon  and 
advertised  for  sale,  whereupon  the  complain- 
ant filed  his  bill  in  this  cause,  charging 
that,  although  the  defendant's  levy  ante- 
dated that  of  complainant,  defendant's  judg- 
ment was  fraudulently  obtained  as  to  cred- 
itors, and  therefore  complainant  is  entitled  to 
priority  In  payment  Upon  filing  the  bill  an 
order  was  allowed  requiring  defendant  to 
show  cause  why  the  threatened  sale  should 
not  be  restrained,  which  order  was  disposed 
of  by  allowing  the  sale  to  proceed  with  a  di- 
rection to  the  sheriff  to  pay  the*  proceeds  into 
court  to  await  the  determination  of  the  ques- 
tions raised  by  the  pleadings  in  this  cause. 
The  proceeds  of  the  sale  having  been  paid  to 
the  clerk  of  this  court  the  present  proceed- 


ing was  instituted  by  the  complainant  whose 
petition  alleges  that  Sassman  was  his  tenant 
and  indebted  to  him  for  rent  in  a  sum  much 
greater  than  the  net  result  of  the  sale, 
wherefore  he  claims  he  Is  entitled  to  the  mon- 
ey, because,  as  he  Insists,  the  sheriff  is  bound 
by  law  to  pay  the  rent  before  selling  and 
removing  the  goods;  notice  to  that  end  hav- 
ing been  given  him. 

That  the  complainant  may  have  the  benefit 
of  the  statute,  "It  must  appear  that  the 
premises  were  holden  at  a  rent  certain  for 
which  the  plaintiff  might  by  law  distrain." 
Central  Bank  v.  Peterson,  24  N.  J.  Law,  668. 
The  facts  agreed  upon  show  that  the  com- 
plainant being  the  owner  of  a  farm  and  milk 
route,  let  it  to  Sassman  upon  condition  that 
he  furnish  horses,  farming  Implements, 
dairy  fixtures,  milk  wagons,  "and  all  other 
articles  or  things  needed  for  the  proper 
working  of  the  said  farm  and  proper  run- 
ning of  the  said  milk  route,"  and  divide 
the  proceeds  as  follows:  "AH  eggs  are  to  be 
divided  daily.  All  other  crops  to  be  divided 
when  sold,  except  the  milk,  which  is  to  be 
settled  for  on  the  10th  day  of  the  month 
following  the  sale  thereof."  It  also  ap- 
pears that  the  amount  claimed  to  be  due 
for  rent  was  only  established  after  an  ac- 
counting, compelled  by  litigation,  and  the 
balance  included,  not  only  the  proceeds  of 
the  crops  from  the  land,  but  also  the  profits 
from  the  milk  business.  This  contract  does 
not  create  the  relation  of  landlord  and  ten- 
ant It  is  an  agreement  to  do  the  work  and 
furnish  the  materials  necessary  for  farming 
the  land  and  the  carrying  on  of  a  milk  busi- 
ness, in  consideration  of  a  division  of  the 
proceeds.  Such  a  contract  does  not  con- 
stitute a  lease,  nor  does  it  create  the  relation 
necessary  to  allow  the  application  of  the  law 
relating  to  the  right  of  distress  for  rent.  Gray 
v.  Reynolds,  6T  N.  J.  Law,  169,  50  AH.  670, 
and  cases  there  cited.  The  rule  is  settled  in 
this  state  that  the  statute  relating  to  dis- 
traints, and  that  which  requires  an  officer  to 
pay  rent  before  removing  a  tenant's  goods 
under  execution,  are  contemporaneous,  and  to 
be  construed  as  relating  to  each  other.  Ryer- 
son  v.  Quackenbush,  24  N.  J.  Law,  236 ;  Van 
Horn  v.  Goken,  41  N.  J.  Law,  499.  To  adopt 
the  course  insisted  upon  by  this  petitioner  will 
require  us  to  establish  the  rule  that  what- 
ever may  be  found  due  by  an  accounting 
between  the  parties  for  the  use  and  occupa- 
tion of  land  is  rent,  subject  to  which  an 
officer  executing  a  writ  of  fieri  facias  must 
take  the  goods  and  chattels  of  a  cropper 
or  occupant  of  land  which  is  being  work- 
ed for  a  share  of  the  proceeds,  and  that 
the  relation  of  landlord  and  tenant  Is  not 
a  necessary  element  to  the  preference  here 
sought 

I  am  of  opinion  that  the  act,  the  pro- 
visions of  which  complainant  now  invokes, 
requiring  the  payment"  of  rent  before  an  of- 
ficer may  remove  the  tenant's  goods  levied 
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upon  by  virtue  of  an  execution,  only  applies 
to  cases  where  the  landowner's  claim  is  of 
such  a  nature  as  will  support  a  distress; 
and,  as  that  condition  Is  not  present  In  this 
case,  the  application  most  be  denied,  and 
the  petition  dismissed,  with  costs. 


(73  n.  j.  a  2») 

CASSELMAN  v.  McCOOLEY. 

(Court  of  Chancery  of  New  Jersey.    Jane  28, 
1907.) 

1.  Tbubts— Extbess— Poweb  of  Sale. 

A  trust,  vesting  the  legal  title  to  land  in 
trust  in  the  person  named  by  testatrix  as  exec- 
utor, and  requiring  the  estate  to  be  divided  at 
his  marriage  and  the  shares  invested  and  the  in- 
terest paid  to  certain  persons  during  their  lives, 
implies  a  power  of  sale  in  the  trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  |  243.] 

2.  EXBCUTOBS  AND  ADJf  INISTBATOBS— AUTHOB- 

itt  or  Substituted  Administrator  to  Ex- 

EBCISE  POWEB  OF  SALE. 

Where  a  trust  vested  the  legal  title  to  land 
in  trust  in  the  person  named  by  testatrix  ns  ex- 
ecutor, and  required  the  estate  to  be  divided  at 
his  marriage  and  the  shares  invested  and  the  in- 
terest paid  to  certain  persons  during  their  lives, 
the  sale  of  the  land,  permitted  by  implication. 
was  necessarily  to  be  made  by  the  person  named 
as  executor  in  his  capacity  as  trustee,  and  not 
as  executor,  though  he  was  defined  in  the  will  as 
an  executor:  and  hence  one  appointed  substi- 
tutionary administrator  with  the  will  annexed 
cannot  exercise  the  power  of  sale, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  i  493%.] 

Bill  by  William  8.  Casselman,  substituted 
administrator  with  the  will  annexed  of  Ma- 
tilda C.  Yarrow,  against  James  C.  McCooley, 
for  specific  performance  of  a  contract  to 
purchase  land.  Decree  dismissing  the  bill 
advised. 

French  ft  Richards,  for  complainant 
Thomas  P.  Curley,  for  defendant 

LBAMINO,  Y.  a  The  bill  Is  filed  by  the 
substituted  administrator  with  the  will  an- 
nexed of  Matilda  C.  Yarrow  for  the  specific 
performance  of  a  contract  made  by  him  as 
administrator  for  the  sale  of  certain  lands 
of  his  testatrix.  The  vendee  defends  on  the 
ground  of  want  of  power  of  sale  In  com- 
plainant The  provisions  of  the  will  may  be 
sufficiently  expressed  by  the  general  state- 
ment that  the  legal  title  of  the  land  In  ques- 
tion is  by  the  will  made  to  vest  in  trust  in 
the  person  named  by  testatrix  as  executor. 
The  trust  created  requires  the  entire  estate 
(consisting  of  the  Ian*  in  question  and  cer- 
tain personal  property)  to  be  divided  into 
four  equal  parts  at  the  marriage  or  death 
of  the  executor,  and  each  four  shares  invest- 
ed in  lawful  securities,  and  the  interest  paid 
to  certain  devisees  named  during  their  Uvea 
Two  questions  are  raised  by  defendant: 
First,  whether  the  executor  named  in  the 
will  Is  given  a  power  of  sale;  second.  If  so, 
whether  complainant,  who  was  appointed  sub- 
stitutionary  administrator   cum   testamento 


annexo  upon  the  death  of  the  executor,  can 
exercise  such  power  of  sale. 

The  duties  required  In  the  execution  of  the 
trust  created  are  such  that  they  necessarily 
include  the  power  of  sale.  The  direction  to 
divide  the  estate  into  four  equal  shares  and 
to  place  each  share  "out  at  interest  in  good 
and  lawful  securities  and  pay  over  the  Inter- 
est and  dividends"  discloses  a  clear  inten- 
tion on  the  part  of  testatrix  that  the  real 
estate  should  be  sold  and  the  proceeds  invest- 
ed Under  such  provisions  the  power  of  sale 
Is  Implied.  Vanness  v.  Jacobus,  17  N.  J.  Eq. 
153;  Haggerty  v.  Lanterman,  30  N.  J.  Eq.  37; 
Belcher  v.  Belcher,  38  N.  J.  Eq.  126;  Crulk- 
shank  v.  Parker,  51  N.  J.  Eq.  21,  26  AtL  925; 
Parker  v.  Seeley,  56  N.  J.  Eq.  110,  38  AtL 
280. 

I  am  unable,  however,  to  determine  that 
the  power  of  sale  passes  to  the  substituted 
administrator  cum  testamento  annexo.  As 
already  stated,  the  legal  title  to  the  property 
In  question  was  vested  In  the  person  named 
In  the  will  as  executor,  and  was  to  be  held 
by  him  upon  the  trusts  declared.  The  sale 
of  the  real  estate,  permitted  by  implication, 
was  necessarily  to  be  made  by  the  person 
named  as  executor  in  his  capacity  as  a  trus- 
tee, holding  the  real  estate  as  devisee  in 
trust,  and  not  In  his  capacity  as  en  executor. 
The  trust  duties  Imposed  are  essentially  those 
of  a  trustee,  and  should  be  administered  as 
.  uch,  and  It  Is  wholly  Immaterial  that  the 
devisee  In  trust  is  denned  In  the  will  as  an 
executor.  Complainant  as  substituted  execu- 
tor succeeds  to  the  powers  conferred  upon  the 
executor  as  such,  but  not  to  the  powers  de- 
volved on  the  executor  as  trustee,  with  trust 
duties  to  perform.  These  principles  are  ful- 
ly defined  in  Varick  v.  Smith,  07  N.  J.  Eq.  X, 
58  Atl.  168,  where  it  is  held  that  the  statute 
of  April  6,  1888  (2  Gen.  St  p.  1429,  8  21), 
grants  no  power  to  an  administrator  with 
the  will  annexed  to  sell  lands  which  are  the 
subject  of  an  express  devise  In  trust  I  am 
compelled  to  hold  that  the  appointment  of 
a  trustee  will  be  necessary  before  a  valid 
sale  of  the  real  estate  In  question  can  be 
made. 

This  suit  is  for  specific  performance.  The 
decree  should  be  based  upon  the  unmarket- 
abllity  of  the  title.  As  to  what  constitutes 
an  unmarketable  title,  see  authorities  col- 
lected In  Fischer  v.  Eggert  (N.  J.  Ch.)  64 
Atl.  957. 

I  will  advise  a  decree  dismissing  toe  bill 
upon  that  ground. 


(73  N  J.  B.  308) 
SAVAGE  v.  PORT  READING  R.  CO. 

(Court  of  Chancery  of  New  Jersey.    Aug.  8, 
1907.) 

Injunction— Grounds  —  Ibbkpababu  Ikju- 
bt. 

To  warrant  a  mandatory  injunction,  the  in- 
vasion of  complainant's  rights  must  be  substan- 
tial or  the  damage  irreparable,  the  right  thereto 
most  be  clear,  and  there  must  exist  an  urgent 
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necessity  for  the  issue  of  the  writ,  and  an  in- 
junction to  compel  defendant  to  remove  obstruc- 
tions from  a  water  course  will  be  denied,  where 
the  controversy  centers  about  the  ownership  of 
land,  the  affidavits  do  not  set  out  a  title  in  ei- 
ther party  which  would  support  ejectment,  de- 
fendant has  been  in  possession  nearly  16  years, 
complainant  and  his  predecessors  do  not  seem 
ever  to  have  been  in  possession,  the  obstructions 
have  been  erected  15  years,  no  proceedings  have 
been  heretofore  taken  to  remove  them,  they  are 
'  in  daily  use  in  conducting  defendant's  business, 
a  bulkhead,  one  of  the  obstructions,  cost  $10,- 
000,  it  would  cost  $4,000  to  remove  it,  its  re- 
moral  would  hamper  defendant  in  handling 
7.000  tons  of  coal  daily,  and  the  land  cannot  be 
used  for  farming  or  commercial  purposes,  being 
a  sunken  meadow. 

Bill  by  Edward  S.  Savage  against  the  Port 
Reading  Railroad  Company.  Complainant 
moves  for  a  preliminary  injunction.  Writ 
denied. 

William  H.  Osborne  and  Edward  8.  Sav- 
age, for  complainant  Ephralm  Cutter,  for 
defendant 

HOWELL,  V.  C.  This  Is  a  motion  for  pre- 
liminary injunction  to  compel  the  Port  Read- 
ing Railroad  Company,  the  sole  defendant,  to 
remove  a  bulkhead  and  other  obstructions 
erected  by  it  across  the  mouth  of  Thorp's 
creek,  a  small  natural  water  course  which 
empties  Into  Staten  Island  Sound,  and  also 
to  compel  the  company  to  likewise  remove  a 
dam  which  it  has  built  across  the  same  creek 
a  short  distance  above  Its  mouth  and  to  fill 
up  a  ditch  through  which  the  waters  of  the 
creek  have  been  diverted  from  a  point  above 
the  dam  to  Staten  Island  Sound.  The  con- 
troversy centers  about  the  ownership  of  a 
piece  of  land  containing  about  three  acres, 
which  lies  between  Thorp's  creek  and  Staten 
Island  Sound  and  at  their  point  of  junction. 
The  land  in  question  is  bounded  on  the  north 
by  Thorp's  creek  and  on  the  south  by  Stat- 
en Island  Sound.  At  the  east  it  extends  to 
the  Junction  of  the  creek  with  the  sound, 
and  at  the  west  it  is  bounded  by  Winanfs 
meadow.  A  diagram  is  annexed  to  the  bill 
showing  the  general  situation. 

The  complainant  claims  to  own  an  undivid- 
ed half  interest  in  this  land  by  virtue  of  a 
deed  made  to  him  on  January  6,  1906,  by 
Albert  Brans  and  wife.  He  states  that  his 
title  to  this  half  interest  is  deduced  from  a 
deed  made  by  William  H.  Rutan  to  Israel 
Oakley  in  1846,  but  which  was  not  entered 
for  record  In  the  clerk's  office  of  the  proper 
county  until  March  27,  1902.  But  he  does 
not  give  any  of  the  intervening  conveyances, 
nor  In  any  manner  show  how  Brans  derived 
title  from  Oakley.  The  defendant  claims 
that  It  purchased  the  wbole  of  the  tract  of 
land  In  question  on  September  80, 1890,  from 
Lewis  N.  Meyer,  who  on  that  day  conveyed 
the  same  to  Gordon  Chambers,  an  employe1 
of  the  railroad  company,  who,  on  December 
9,  1800,  conveyed  the  same  to  the  railroad 
company.  In  these  deeds  from  Meyer  and 
Chambers  the  lands  are  described  as  "all 
that  certain  lot  of  salt  meadow  situate  at 


Sunken  Marsh,  In  the  said  township,  bound- 
ed by  Thorp's  creek  on  the  north,  the  sound 
on  the  east  &nd  the  meadow  of  James  J. 
Wlnant  on  the  south,  containing  1%  acres, 
more  or  less."  The  defendant  further  claims 
that  by  these  deeds  it  took  title  to  the  whole 
of  the  said  premises,  and  that  It  bad  no  no- 
tice of  the  deed  from  Rutan  to  Oakley;  the 
same  not  having  been  recorded  at  the  time 
of  the  railroad  company's  purchase.  The 
complainant  asserts  that  Inasmuch  as  the 
deed  to  the  railroad  company  described  the 
land  as  containing  1%  acres,  It  must  be  in- 
ferred that  the  grantor  meant  to  convey,  and 
the  railroad  company  meant  to  purchase,  an 
undivided  one-half  Interest  In  the  3  acres  in 
which  he  claims  to  have  the  other  undivided 
half  interest 

It  does  not  appear  that  the  complainant 
or  his  predecessors  In  title  were  ever  In  pos- 
session of  any  portion  of  the  disputed  terri- 
tory, or  that  there  was  anything  on  the  land 
at  the  time  of  the  railroad  company's  pur- 
chase to  Indicate  either  possession  or  owner- 
ship of  any  character  which  would  amount 
to  notice  to  the  railroad  company  of  the  out- 
standing unrecorded  deed.  On  the  contrary, 
the  railroad  company  claims  that  It  took 
possession  of  the  land  immediately  on  Its 
purchase  In  1800,  that  it. built  its  terminal 
adjacent  thereto  In  1892,  and  that  in  1896 
It  constructed  across  the  mouth  of  Thorp's 
creek  a  bulkhead,  built  of  piling,  on  which 
it  laid  a  platform,  and  that  on  the  platform' 
were  constructed  several  offices  and  store- 
bouses,  all  of  which  are  used  by  the  rail- 
road company,  which  operates  the  Port 
Reading  line  In  connection  with  the  conduct 
of  its  business  at  its  Port  Reading  terminal. 
The  bill  admits  that  the  defendant  has  held 
possession  of  the  whole  tract  since  1892. 
The  relief  sought  is  not  merely  prohibitive 
and  preventive.  The  complainant  seeks  to 
compel  the  defendant  to  forthwith  remove  its 
bulkhead  and  office  buildings,  so  as  to  leave 
the  mouth  of  the  creek  unobstructed.  The 
application  is,  therefore,  for  a  mandatory 
injunction  to  coerce  the  defendant  into  active 
and  affirmative  measures  looking  to  the 
breaking  up  of  the  obstructions  complained 
of  and  the  freeing  of  the  mouth  of  the  creek, 
so  that  it  may  be  navigated  by  boats  of 
a  size  suitable  to  its  capacity. 

The  law  and  practice  touching  the  Issue 
of  mandatory  Injunctions  In  our  state  Is 
thoroughly  well  settled.  In  Lord  v.  Carbon 
Iron  Manufacturing  Company,  38  N.  J.  Eq. 
458,  Vice  Chancellor  Van  Fleet  said:  "In- 
junctions of  this  nature  are  rarely  granted 
before  final  hearing,  or  before  the  parties 
have  had  a  full  opportunity  to  present  all 
the  facts  of  the  case  In  such  manner  as  will 
enable  the  court  to  see  and  judge  what  the 
truth  is.  They  are  always  granted  cautious- 
ly, and  are  strictly  confined  to  cases  where 
the  remedy  is  plainly  Inadequate."  This 
language  was  quoted  with  approval  by  the 
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Court  of  Errors  and  Appeals  In  the  case  of 
Bailey  v.  Schnltzlus,  45  N.  J.  Eq.  184,  16  Atl. 
680.  To  this  may  be  further  added  the  re- 
quirements that  the  Invasion  of  the  right 
must  be  a  material  and  substantial  one,  or. 
In  other  words,  that  the  damage  shall  be 
Irreparable,  and  that  the  right  of  the  com- 
plainant must  be  clear  and  unmistakable  on 
the  law  and  the  facts  and  there  must  exist 
an  urgent  and  paramount  necessity  for  the 
issue  of  the  writ  In  order  to  prevent  ex- 
treme or  other  serious  damage  which  would 
ensue  from  withholding  it.  Longwood  Val- 
ley R.  R.  Co.  v.  Baker,  27  N.  J.  Eq.  166; 
Hodge  v.  Giese,  43  N.  J.  Eq.  342.  As  an  ex- 
ample the  case  of  Broome  v.  N.  Y.  &  N.  J. 
Telephone  Co.,  42  N.  J.  Eq.  141,  7  Atl.  851, 
may  be  cited.  It  was  there  held  that  the 
writ  would  Issue  where  there  was  a  deliber- 
ate, unlawful,  and  Inexcusable  Invasion  by 
one  man  of  another's  land  for  the  purpose 
of  continuing  a  trespass,  for  the  trespasser's 
gain  or  profit,  and  there  had  been  neither 
acquiescence  nor  delay  in  applying  to  this 
court  for  relief.  There  the  injury  was  ma- 
terial, the  complainant's  right  clear,  and 
there  was  an  urgent  necessity  to  prevent  that 
degree  of  irreparable  damage  which  other- 
wise would  have  ensued.  Chancellor  McGlIl 
has  collected  the  cases  on  the  subject  in  Na- 
tional Docks  Ry.  v.  P.  R  R.  Co.,  54  N.  J. 
Eq.  10,  33  Atl.  219. 

Such  being  the  law  and  practice  of  this 
court  with  regard  to  the  issue  of  mandatory 
Injunctions,  we  are  led  to  inquire,  as  the 
first  prerequisite,  whether  the  complainant's 
right  is  clear.  That  an  Injunction  will  not 
issue  unless  the  right  is  clear  and  unmis- 
takable is  a  fundamental  rule,  which  ap- 
plies to  the  issue  of  prohibitory  injunctions, 
and  a  fortiori  to  injunctions  mandatory  In 
their  character.  The  submitted  affidavits  do 
not  set  out  a  title  In  either  party  which 
would  support  an  action  of  ejectment  But, 
Inasmuch  as  the  defendant  is  In  actual  pos- 
session of  the  premises,  so  far  as  its  posses- 
sion can  be  had  by  anybody,  and  that  pos- 
session has  continued  since  1890,  and  the 
complainant  and  his  predecessors  in  title  do 
not  appear  ever  to  have  been  in  possession 
of  any  part  of  the  property,  I  can  hardly 
say  that  the  complainant's  title  under  his 
deed  is  clear  and  unmistakable.  In  fact, 
it  appears  to  me  from  the  very  meager  facts 
before  me  to  be  extremely  doubtful.  At  any 
rate,  it  is  of  such  a  character  as  that  In  my 
mind  it  is  insufficient  on  which  to  found  a 
mandatory  injunction.  Dobleman  v.  Gately 
&  Hurley  Co.,  64  N.  J.  Eq.  223,  53  Atl.  812. 

But,  supposing  the  question  of  title  to  have 
been  disposed  of  In  favor  of  the  complain- 
ant, is  it  necessary  for  his  protection  In  the 
enjoyment  of  his  inheritance  that  the  man- 
datory writ  should  go  immediately  against 
the  defendant  to  compel  it  to  remove  forth- 
with what  he  terms  "the  obstructions"  plac- 
ed by  the  defendant  In  the  way  of  navigating 


the  creek?  It  must  be  remembered  that  the 
complainant  did  not  get  his  supposed  title 
until  January,  1906;  that  the  defendant,  the 
railroad  company,  had  then  been  in  posses- 
sion of  the  land  for  nearly  16  years;  that 
nearly  all  the  constructions  and  obstructions 
complained  of  were  erected  about  15  years 
ago;  that  none  of  the  predecessors  in  title  of 
the  complainant  ever  took  any  proceedings 
during  the  whole  of  this  period  looking  to 
the  opening  of  the  mouth  of  the  creek;  that 
the  erections  are  In  dally  use  by  the  com- 
pany, which  operates  the  Port  Reading  line 
In  the  conduct  of  its  business;  that  the  bulk- 
head cost  originally  $10,000,  and  that  it 
would  cost  at  least  $4,000  to  remove  it;  that 
its  removal  would  hamper  the  operating  com- 
pany In  the  handling  of  about  7,000  tons  of 
coal  a  day;  that  the  land  is  of  such  a  char- 
acter as  that  it  cannot  be  used  for  farm- 
ing or  commercial  purposes,  It  being  describ- 
ed as  sunken  meadow;  and  that  the  com- 
plainant Is  out  of  possession.  When  all 
these  things  are  considered,  it  must  be  quite 
apparent  that  there  is  no  Immediate  neces- 
sity for  an  injunction  to  protect  the  com- 
plainant's rights. 

If,  therefore,  the  complainant's  right  la  in 
doubt,  and  he  can  show  no  immediate  nec- 
essity for  the  interposition  of  the  court,  he 
falls  in  two  material  points;  and  the  writ 
must  be  denied  at  this  time. 


(7E  N.  J.  U  86) 
UNITED  NEW  JERSEY  RY.  ft  CANAL  CO. 
et  al.  v.  STATE  BOARD  OF 
ASSESSORS  et  al. 

(Supreme  Court  of  New  Jersey.    August  9, 
1907.) 

1.  Taxation— Railroad  and  Canal  Corpo- 
rations— Uniform  State  Tax. 

The  revised  act  of  1888  for  the  taxation  of 
railroad  and  canal  property  (P.  L.  1888,  p.  269 ; 
Gen.  St.  p.  3324),  as  amended  by  chapters  82, 
122,  and  280  of  the  Laws  of  1906  (P.  L.  1906, 
pp.  121,  220,  571),  imposes  "a  uniform  state  tax. 
equally  applicable  to  all  railroad  and  canal  cor- 
porations of  this  state,"  within  the  meaning  of 
the  "Act  relative  to  transit  duties,"  approved 
March  4,  1869  (P.  L.  1869,  p.  226). 

2.  Same— Transit  Duties. 

The  act  of  1869  relative  to  transit  duties 
(P.  L.  1869,  p.  226)  does  not  prohibit  the  Legis- 
lature from  changing  the  method  of  taxation  up- 
on the  property  of  the  companies  referred  to  in 
that  act,  provided  the  change  be  made  by  a  gen- 
eral law  imposing  a  uniform  tax  equally  applica- 
ble to  all  railroad  and  canal  corporations  of  this 
state. 

3.  Same. 

In  the  act  of  1869  relative  to  transit  duties 
(P.  L.  1869,  p.  226)  the  words  "a  uniform  state 
tax"  do  not  mean  a  tax  uniform  in  amount 
throughout  all  the  taxing  districts  of  the  state, 
bnt  a  rule  of  taxation  uniform  in  its  application 
to  all  railroad  and  canal  property  within  the 
several  taxing  districts. 

(Syllabus  by  the  Court). 

Certiorari  by  the  United  New  Jersey  Rail- 
way &  Canal  Company  and  the  Pennsyl- 
vania Railroad  Company  to  review  assess- 
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nient  by  the  state  board  of  assessors  and 
others.    Assessment  affirmed. 

Argued  February  term,  1907,  before  PORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

Richard  Y.  Lindabury  and  James  B.  Vred- 
enburgh,  for  prosecutors.  Bennet  Van  Syck- 
el,  John  R.  Hardin,  and  Robert  H.  McCarter, 
Atty.  Gen.,  for  defendants. 

FORT,  J.  This  writ  brings  up  an  assess- 
ment for  taxation  by  the  state  board  of  as- 
sessors against  the  property  of  the  prosecu- 
tors in  the  year  1906;  the  assessment  being 
imposed  under  the  act  for  the  taxation  of 
railroad  and  canal  property,  approved  April 
10,  1884,  and  amended  March  27,  1S88,  and 
the  further  amendment  to  said  act  approved 
April  5,  1906  (P.  L.  1906,  p.  121).  The  pros- 
ecutors seek  to  set  aside  this  assessment  on 
the  ground  that  they  have  an  irrepealabie 
contract  with  the  state  with  relation  to  tax- 
ation, and  that  the  assessment  Imposed  under 
the  acts  above  stated  is  in  violation  of  that 
contract,  and  hence  void.  A  brief  summary 
of  the  acts  Incorporating  the  various  rail- 
roads consolidated  in  the  United  New  Jersey 
Railway  ft  Canal  Company  and  leased  to  the 
Pennsylvania  Railroad  Company  Is  neces- 
sary. 

The  Delaware  ft  Barltan  Canal  Company 
was  incorporated  by  an  act  approved  Febru- 
ary 4,  1830  (P.  L.  1830,  p.  73),  and  that  act 
contained  in  the  twenty-sixth  section  (page 
32)  a  provision  with  relation  to  taxation 
which  required  a  quarterly  report  to  be 
made  to  the  state,  and  imposed  upon  the 
company  the  duty  to  pay  to  the  State  Treas- 
urer 8  cents  for  each  passenger  carried  and 
8  cents  for  each  ton  of  merchandise  trans- 
ported, except  certain  articles,  which  were 
to  bear  only  2  cents  per  ton,  and  at  the  end 
of  the  section  Is  the  following  clause:  "And 
that  no  other  tax  or  impost  shall  be  levied 
or  assessed  upon  the  said  company."  In  the 
same  year  (1830)  an  act  was  passed  Incorpo- 
rating the  Camden  &  Amboy  Railroad  ft 
Transportation  Company  (P.  L.  1830,  p.  83), 
and  by  the  twenty-third  section  (page  90) 
of  that  act  that  road  was  required  to  make 
like  reports,  and  upon  It  was  imposed  the 
duty  of  paying  to  the  state  10  cents  for  each 
passenger  and  fifteen  cents  for  each  ton  of 
merchandise  transported,  and  at  the  end  of 
that  section  occurs  this  clause:  "And  that 
ao  other  tax  or  Impost  shall  be  levied  or 
assessed  against  said  company."  By  an  act 
passed  February  15,  1831,  entitled  "An  act 
relative  to  the  Delaware  &  Rarltan  Canal 
Company  and  the  Camden  ft  Amboy  Ball* 
road  ft  Transportation  Company"  (P.  L. 
1831,  p.  124),  these  companies,  with  the  con- 
sent of  seven-eighths  of  their  stockholders, 
were  authorized  to  consolidate  their  capital 
stock.  This  act  contained  no  provision  on 
the  subject  of  taxation.  Subsequently,  on 
the  2d  of  March,  1832,  a  supplement  to  this 
last-mentioned  act  was  passed,  but  that  act 
!s  of  no  concern  In  this  recital. 


On  the  7th  of  March,  1832,  an  act  tc  In- 
corporate the  New  Jersey  Railroad  ft  Trans- 
portation Company  was  passed  (P.  L.  1832,  p. 
96),  conferring  authority  to  construct  a  road 
from  the  city  of  New  Brunswick  to  the  Hud- 
son river,  and  under  the  charter  of  this  com- 
pany, at  the  end  of  five  years  after  the  com- 
pletion of  the  road,  they  were  to  pay  to  the 
state  a  tax  of  one-fourth  of  1  per  cent,  upon 
their  capital  stock  paid  In,  and  at  the  ex- 
piration of  ten  years  a  tax  of  one-half  of 
1  per  cent  upon  the  true  amount  of  capital 
stock  of  said  company  was  required  to  be 
paid,  and  there  occurs  this  clause  in  section 
18  (page  104)  of  that  act:  "And  that  no  other 
or  further  tax  or  Impost  shall  be  levied  or 
Imposed  upon  said  company."  By  an  act  of 
March  15,  1837,  which  was  a  supplement  to 
the  act  relative  to  the  Delaware  ft  Raritan 
Canal  Company  and  the  Camden  ft  Amboy 
Railroad  ft  Transportation  Company  (P.  L. 
1837,  p.  478),  these  companies  out  of  then- 
joint  funds  were  authorized  to  construct  a 
railroad  from  the  terminus  of  the  New  Jer- 
sey Railway  ft  Transportation  Company 
from  the  city  of  New  Brunswick  to  the  city 
of  Trenton,  and  thence  to  some  point  on  the 
line  of  the  Camden  ft  Amboy  Railroad  at 
or  near  Bordentown,  where  there  was  to  be 
a  connection  with  the  last-named  road.  And 
the  third  section  (page  474)  of  this  last- 
mentioned  act  provided:  "That  the  same 
transit  duties  for  goods,  wares,  and  mer- 
chandise, and  for  passengers  transported  on 
or  over  said  road  from  Bordentown,  or  from 
the  Trenton  ft  Delaware  Bridge,  or  from  the 
city  of  Trenton  to. the  city  of  New  Bruns- 
wick •  *  •  (or  between  the  same  points 
in  the  other  direction)  that  they  shall  be  li- 
able to  pay  to  the  state  for  the  same  goods 
and  passengers  as  if  they  had  been'  trans- 
ported on  the  Camden  &  Amboy  Railroad 
from  Camden  to  South  Amboy."  That  Is, 
It  made  the  transit  duties  fixed  In  the  stat- 
ute Incorporating  the  Camden  ft  Amboy 
Railroad  Company  applicable  to  this  rail- 
road. By  the  act  of  March  15,  1887,  being 
a  supplement  to  the  act  relative  to  the  Dela- 
ware ft  Rarltan  Canal  and  the  Camden  ft 
Amboy  Railroad  ft  Transportation  Company 
(P.  L.  1837,  p.  482),  upon  Its  acceptance  by 
the  companies,  certain  rates  for  passenger 
traffic  were  allowed  to  be  increased,  with 
one-half  of  the  Increase  coming  to  the  state, 
but  by  the  proviso  at  the  end  of  section  1 
of  that  act  it  was  enacted  "that  the  transit 
duty  shall  In  no  case  be  less  than  ten  cents 
for  each  passenger  carried  on  said  road." 

This  was  the  condition  of  the  legislation 
applicable  to  the  roads  to  which  reference 
has  been  made  on  the  27th  day  of  February, 
1867,  when  there  was  an  act  passed  entitled 
"An  act  to  validate  and  confirm  certain 
agreements  between  the  companies  owning 
railroad  lines  between  New  York  and  Phila- 
delphia" (P.  L.  1867,  p.  114).  This  act  au- 
thorized the  Delaware  ft  Rarltan  Canal  Com- 
pany and  the  Camden  ft  Amboy  Railroad  ft 
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Transportation  Company  and  the  New  Jer- 
sey Railroad  &  Transportation  Company  to 
make  such  agreement  for  consolidation  of  In- 
terests as  they  might  deem  proper  and  expe- 
dient, and  then  proceeds  as  follows:  "Any 
such  agreement  or  agreements  heretofore 
made  or  hereafter  to  be  made  for  the  pur- 
poses aforesaid,  by  and  between  the  said 
companies,  or  by  and  between  them  or  any 
of  them,  and  the  Philadelphia  &  Trenton 
Railroad  Company,  be  and  the  same  are 
hereby  validated,  ratified  and  confirmed." 
And  at  the  end  of  the  section  from  which 
quotation  has  just  been  made  there  Is  this 
proviso:  "Provided,  that  the  transit  duties 
and  all  other  taxes  and  dues  accruing  to  this 
state  from  any  of  said  companies  are  not  to 
be  changed  or  diminished  by  anything  here- 
in contained."  Under  this  act  of  1867  the 
consolidation  agreement  which  was  entered 
into,  or  which  had  been  already  entered  In- 
to, was  ratified  and  confirmed,  and  the  Unit- 
ed Railroad  A  Canal  Companies  came  Into 
being. 

On  the  13th  of  March,  1868,  after  such  con- 
solidation, an  act  was  passed  to  enable  the 
United  Railroad  ft  Canal  Companies  to  in- 
crease their  depot  and  terminal  facilities  at 
Jersey  City  (P.  L.  1868,  p.  651).  This  act 
was  a  grant  by  the  state  to  the  companies 
through  a  conveyance  to  the  New  Jersey 
Railroad  &  Transportation  Company  of  what 
Is  known  as  the  "Harslmus  Cove  property" 
in  Jersey  City,  this  to  be  used  for  Increasing 
the  depot  and  other  facilities  at  Jersey  City; 
and  In  the  second  section  (page  552)  of  thlB 
act  It  was  provided:  "That  any  other  tax 
other  than  that  which  Is  imposed  upon  the 
said  companies  respectively  by  their  respec- 
tive charters  or  acts  of  Incorporation,  is 
hereby  repealed."  So  that  this  left  the  char- 
ter provisions  with  regard  to  transit  duties 
in  lieu  of  taxes  In  force,  and,  If  It  repealed 
anything,  it  repealed  simply  the  provisions 
of  the  act  of  March  15,  1837,  supra,  which 
gave  to  the  state  one-half  of  certain  Increase 
In  railroad  fares  for  the  transportation  of 
passengers  between  New  York  and  Phila- 
delphia when  the  rate  exceeded  $3  per  per- 
son. 

With  this  state  of  taxation  existing,  and 
this  contract  with  the  state  In  operation, 
the  Legislature,  in  1869,  passed  an  act,  which 
is  the  Important  statute  In  this  controversy, 
which  was  approved  March  4,  1868,  and  en- 
titled "An  act  relative  to  transit  duties" 
(P.  L.  1869,  p.  226).  This  act  reads  as  fol- 
lows: 

"Section  1.  Be  It  enacted  by  the  Senate 
and  General  Assembly  of  the  state  of  New 
Jersey,  that,  from  and  after  the  passage  of 
this  act,  all  transit  duties,  whether  passenger 
or  freight,  shall  be  and  they  hereby  are 
abolished. 

"Sec  2.  And  be  it  enacted,  that  all  compa- 
nies heretofore  paying  transit  duties  to  the 
state,  shall  hereafter  pay  each  year,  in  quar- 
terly payments  as  heretofore  to  the  treasur- 


er of  this  state,  a  tax  of  one-half  of  one  per 
centum  upon  the  costs  of  their  respective 
works,  including  all  their  property  of  every 
description  not  otherwise  taxed,  until  the 
Legislature  shall  by  general  law,  Impose  a 
uniform  state  tax,  equally  applicable  to  all 
railroad  and  canal  corporations  of  this  state, 
and  said  companies  shall  then  pay  such 
uniform  tax;  and  until  such  general  law  be 
passed,  no  company  heretofore  paying  tran- 
sit duties  as  aforesaid,  shall,  In  any  year 
hereafter,  pay  a  less  sum  as  tax  to  the  state 
than  that  paid  by  It  for  taxes  and  duties 
of  all  kinds  for  the  year  eighteen  hundred 
and  sixty-eight,  and  said  amounts  shall  be 
paid  by  them  in  equal  quarterly  payments, 
and  no  other  tax  or  Impost  shall  be  levied  or 
assessed  upon  said  companies. 

"Sec.  3.  And  be  It  enacted,  that  this  act 
shall  not  apply  to  any  corporation  having  a 
contract  with  this  state  In  reference  to  taxa- 
tion, unless,  within  three  months  from  the 
passage  hereof,  this  act  and  Its  provisions 
be  accepted  by  the  board  of  directors  of  such 
corporation  in  place  of  said  contract  and  a 
certificate  of  such  acceptance,  under  the  cor- 
porate seal  of  such  corporation,  be  filed  In 
the  office  of  the  Secretary  of  State,  which 
certificate,  or  a  duly  certified  copy  thereof, 
shall  be  plenary  evidence  of  such  acceptance, 
and  until  the  filing  as  aforesaid  of  such  ac- 
ceptance, such  corporation  shall  pay  as  now 
required  by  law. 

"Sec.  4.  And  be  it  enacted,  that  this  act 
shall  take  effect  Immediately." 

This  act  was  accepted  in  accordance  with 
its  terms  by  the  above-named  companies, 
who  were  then  paying  transit  duties  to  the 
state,  and  the  effect  of  the  first  section  of 
that  statute  was  to  abolish  all  transit  duties, 
and  that  form  of  taxation,  as  to  all  companies 
to  which  It  applied,  and  to  establish  the  meth- 
od pointed  out  In  section  2  of  the  act  of  1869 
as  the  only  method  for  the  taxation  of  the 
property  of  these  railroads  after  the  passage 
of  this  act,  which  was  upon  the  following 
basis,  namely:  "A  tax  of  one-half  of  one 
per  centum  upon  the  cost  of  their  respective 
works,  Including  all  their  property  of  every 
description  not  otherwise  taxed  until  the 
Legislature  shall  by  general  law  impose  a 
uniform  state  tax  equally  applicable  to  all 
railroad  and  canal  corporations  of  this  state, 
and  said  companies  shall  then  pay  said  uni- 
form tax." 

After  the  enactment  of  this  statute  an  act 
was  approved  on  the  17th  of  March,  1870,  en- 
titled "An  act  to  enable  the  United  Railway 
&  Canal  Companies  to  consolidate  their  stock 
and  to  consolidate  or  connect  with  other 
companies"  (P.  L.  1870,  p.  916),  and  under 
it  the  Delaware  &  Rarltan  Canal  Company, 
the  Camden  &  Amboy  Railroad  Company, 
the  New  Jersey  Railroad  &  Transportation 
Company,  these  being  sometimes  called  the 
"United  Companies,"  and  the  United  Railway 
&  Canal  Companies,  were  stated  to  be  iden- 
tical In  interest,  and  to  have  an  Identic  of 
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Interest  with  the  Philadelphia  8c  Trenton 
Railway  Company  and  other  companies,  and 
It  was  enacted  by  this  last  act  that  said  Unit- 
ed Companies,  by  the  consent  of  two-thirds 
In  Interest  of  their  stockholders,  might  con- 
solidate tbelr  respective  capital  stocks  with 
any  other  railroad  or  canal  company  or 
companies,  in  this  state  or  otherwise,  by 
agreement,  contract,  lease,  or  otherwise,  as 
to  the  directors  of  the  United  Companies 
might  seem  expedient  There  was  a  proviso 
in  the  first  section  of  this  act  which  read 
as  follows:  "That  no  such  consolidation 
agreement  contract,  lease  or  other  ar- 
rangement shall  have  the  effect  or  be  con- 
strued to  release  or  discharge  the  said  United 
Companies  or  any  or  either  of  them,  or  any 
company  or  companies  with  which  any  snch 
consolidation  agreement  contract  or  lease 
may  be  made,  from  any  taxes,  liabilities, 
obligations  or  duties  which  they  or  either 
of  them  may  be  subject  or  liable  to,  either 
to  this  state  or  to  any  other  person  or  per- 
sons." 

Pursuant  to  the  statute  last  quoted  agree- 
ments  were  made  between  the  said  com- 
panies, and  the  Legislature  on  the  14th  of 
March,  1872,  passed  a  law  entitled  "An  act 
to  amend  an  act  entitled  'An  act  to  validate 
and  confirm  certain  agreements  between  the 
companies  owning  the  railroad  lines  between 
New  York  and  Philadelphia' "  (P.  L.  1872,  p. 
1567);  and  this  act  provided  for  the  complete 
consolidation  of  the  Delaware  &  Rarltan 
Company,  the  Camden  &  Amboy  Company, 
and  the  New  Jersey  Railway  6c  Transporta- 
tion Company,  and  that  the  capital  stock  of 
these  three  companies  should  be  canceled  and 
a  like  amount  of  consolidated  capital  stock 
Issued.  And  this  act  contains  the  following 
clause  as  to  taxation:  "The  consolidated  cor- 
poration thus  authorized  to  be  formed  shall 
be  vested  with  and  hold  all  the  rights,  titles, 
powers,  franchises,  privileges,  properties,  Im- 
munities and  advantages  heretofore  conferred 
upon  or  now  held  by  any  or  either  of  said 
three  corporations  respectively." 

It  will  be  noted  that  through  all  this  legis- 
lation there  runs  a  manifest  purpose  on  the 
part  of  the  state  to  retain  and  enforce  its 
contractual  rights  with  these  companies  as 
contained  In  their  original  charters,  or  as 
modified  by  the  act  of  1869,  which  changed 
the  method  of  taxation  from  transit  duties  to 
a  fixed  percentage.  In  this  condition  of 
the  law  the  prosecutor  the  Pennsylvania  Rail- 
road Company  entered  into  a  lease  with  the 
United  Railroad  Companies  for  a  period  of 
999  years,  leasing  all  the  properties  mentioned 
in  the  charters  to  which  reference  has  been 
made  or  owned  or  operated  by  any  of  these 
companies;  this  lease  being  made  after  the 
enactment  of  the  act  of  March  14,  1872, 
and  after  the  companies  mentioned  in  that 
act  had  accepted  the  same  by  certificate  filed 
as  required  by  the  statute,  and  which  will  be 
found  printed  on  page  1402  of  the  Laws  of 
1872.    The  agreement  between  the  Pennsyl- 


vania Railroad  Company  and  these  United 
Companies  was  ratified  by  the  Legislature 
of  the  state  on  the  27th  of  March,  1873,  by 
an  act  entitled  "An  act  to  validate  and  con- 
firm a  certain  lease  and  contract  between  the 
companies  now  known  as  the  United  Rail- 
road &  Canal  Companies  and  the  Pennsyl- 
vania Railroad  Company"  (P.  L.  1873,  p. 
1298).  There  is  nothing  in  this  last  statute 
on  the  subject  of  taxation,  unless  a  clause 
in  the  proviso  may  be  deemed  to  relate  to  it 
and  that  clause  reads  as  follows:  "That 
nothing  in  this  act  shall  be  considered  as  a 
waiver  of  any  rights  that  the  state  of  New 
Jersey  has  In  the  corporations  named  In  this 
act" 

By  the  lease  which  was  thus  ratified,  and 
which  was  referred  to  In  the  statute  as  being 
on  file  In  the  office  of  the  Secretary  of  State, 
it  was  provided  that  all  the  franchises,  rights, 
and  privileges  of  the  lessors  (that  Is,  the 
United  Railroad  Companies)  thereto  respec- 
tively belonging  or  In  any  wise  appertaining 
were  transferred  to  the  lessee,  and  whatever 
rights,  therefore,  were  possessed  by  the  lessor 
companies  passed  to  the  Pennsylvania  Rail- 
road Company  under  this  act  by  consent  of 
the  state,  and  the  contractual  relation,  if 
any,  between  the  state  and  the  United  Rail- 
road Companies,  of  which  the  Pennsylvania 
Railroad  became  the  lessee,  still  inheres  In 
the  charter  rights  of  the  lessors  which  had 
been  thus  transferred.  That  the  contracts 
with  relation  to  taxation  existing  between 
the  lessor  companies  and  the  state,  as  found 
in  their  original  charters,  were  deemed  to  be 
irrepealable  contracts,  is  so  firmly  settled  by 
the  decisions  of  this  court  that  it  will  not  be 
deemed  here  to  be  an  open  question.  In  the 
case  of  United  R.  R  &  C.  Co.  v.  Com'r  of 
R.  R.  Taxation,  37  N.  J.  Law,  240,  248,  Mr. 
Justice  Depue  says:  "But  the  existence  of 
a  contract  of  this  nature  (that  is,  an  irre- 
pealable contract)  with  these  prosecutors  in 
their  original  acts  of  Incorporation  Is  too 
firmly  established  to  be  a  debatable  question." 
To  sustain  this  statement  that  learned  justice 
cites  the  following  cases:    State  v.  Branln, 

20  N.  J.  Law,  484;  C.  *  A.  R.  R.  Co.  v. 
Com'r  of  Appeals,  18  N.  J.  Law,  71;  State 
v.  Berry,  17  N.  J.  Law,  80 ;  Gardner  v.  State, 

21  N.  J.  Law,  567;  New  Jersey  R.  R.  8t 
T.  Co.  v.  Hancock,  35  N.  J.  Law,  537.  At 
another  point  In  the  opinion  from  which  the 
above  quotation  Is  made  the  same  learned  jus- 
tice says  (87  N.  J.  Law,  253):  "The  conclusion 
is  that  the  prosecutors  have  irrepealable  con- 
tracts with  the  state  on  the  subject  of  taxation. 
Not  having  filed  a  surrender  of  snch  con- 
tracts, they  have  not  subjected  themselves 
to  taxation  under  tbe  tenth  section  of  the 
act  of  1873  [P.  L.  1873,  p.  115];  and  they  are 
not  liable  under  the  first  section,  inasmuch  as 
the  act  of  1873  Is  not  a  taxation  by  general 
law  provided  for  by  the  act  of  1869." 

This  brings  us  to  a  more  specific  considera- 
tion of  the  act  of  1869  (P.  L.  1869,  p.  226). 
That  the  method  of  taxation  provided  for  by 
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the  act  of  1869  was  substituted  for  that  con- 
tained In  the  respective  charters'of  the  sever- 
al companies  composing  the  United  New  Jer- 
sey Railroad  &  Canal  Companies,  we  hare  no 
doubt.  The  language  of  this  act  makes  Its 
purpose  clear.  Before  It  was  to  become  op- 
erative it  was  to  be  accepted  by  the  corpora- 
tions to  which  it  might  apply.  It  was  so 
accepted  by  the  United  Companies,  as  we 
have  seen.  By  this  acceptance  the  contract 
for  transit  duties,  in  lieu  of  taxation,  was 
by  the  first  section  of  that  act  clearly  abro- 
gated by  mutual  agreement.  The  second  sec- 
tion of  the  act  substitutes  for  the  transit 
duties  previously  imposed  a  specific  tax  of 
"one-half  of  one  per  centum  upon  the  cost  of 
their  respective  works,  Including  all  their 
property  of  every  description  not  otherwise 
taxed."  This,  we  think,  becomes  the  sub- 
stituted or  modified  contract,  if  any  contract 
thereafter  existed,  between  these  companies 
and  the  state;  and  this  method  of  taxation 
became,  If  a  contract  existed,  the  exclusive 
method  of  taxing  such  companies,  unless  and 
until,  as  the  act  provides,  "the  Legislature 
shall,  by  general  law,  Impose  a  uniform  state 
tax  equally  applicable  to  all  railroad  and 
canal  corporations  of  this  state,  and  said  com- 
panies shall  then  pay  such  uniform  tax." 
The  specific  rate  tax  was,  therefore,  after 
1869,  the  only  method  of  taxing  the  property 
of  the  prosecutors  in  this  case  so  long  as 
the  state  failed  to  enact  a  general  law  impos- 
ing a  uniform  tax  upon  the  property  of  all 
railroad  and  canal  corporations.  Whenever 
the  state  saw  fit  to  place  the  property  of  all 
railroad  and  canal  companies,  for  the  pur- 
poses of  taxation,  under  a  general  law,  there 
was  nothing  in  the  act  of  1869  to  inhibit  its 
so  doing. 

Assuming  the  act  of  1869  to  be  a  contract 
between  the  prosecutors  and  the  state,  it  in 
no  way  prohibits  the  Legislature  from  chan- 
ging the  method  of  taxation  provided  In  that 
act,  if  the  change  made  shall  be  made  by  a 
general  law  applicable  to  all  the  property  of 
all  railroad  and  canal  companies  In  the  state, 
and  shall  establish  a  uniform  state  tax  upon 
such  property.  In  1873  the  Legislature  pass- 
ed an  act  for  the  taxation  of  the  property  of 
railroad  companies  only,  and  this  act,  while 
It  was  general  in  terms,  was  held  to  be  void 
as  against  the  United  New  Jersey  Railroad 
&  Canal  Companies,  because  not  within  the 
act  of  1869,  In  that  it  was  not  an  act  taxing 
all  railroad  and  canal  corporations ;  but  it  is 
quite  evident  from  the  opinion  of  Mr.  Justice 
Depue,  to  which  reference  has  heretofore 
been  made,  that,  if  the  act  of  1873  had  been 
made  applicable  to  both  railroad  and  canal 
companies,  It  would  have  been  sustained. 
United  N.  J.  R.  R.  &  C.  Co.  v.  Oom'r  of  R.  R. 
Taxation,  37  N.  J.  Law,  253. 

This  leaves  as  the  first  question  to  be  de- 
termined :  Is  the  act  of  1906,  under  which 
the  assessments  were  laid  in  the  case  before 
us,  a  general  law  for  the  taxation  of  the 
property  of  all  railroad  and  canal  corpora- 


tions? We  think  it  is.  That  phase  of  this 
question  is  disposed  of  In  an  opinion  filed,  by 
Mr.  Justice  Pitney  in  the  several  cases  ar- 
gued together  with  this  case.  An  examina- 
tion of  both  the  title  and  the  body  of  the  act 
of  1884,  as  amended  by  the  act  of  1888  (P. 
L.  1884,  p.  142;  P.  L.  1888,  p.  269),  will 
make  it  clear  that  those  acts  were  for  the 
purpose  of  establishing  by  a  general  law -a. 
uniform  system  for  the  taxation  of  the  prop- 
erty of  all  railroad  and  canal  companies. 
The  title  of  the  act  of  1884  is  as  follows: 
"An  act  for  the  taxation  of  railroad  and  ca- 
nal property."  And  this  title  has  been  since 
retained  In  all  the  revisions  and  supplement* 
to  that  act,  to  and  including  the  act  of  1906, 
under  which  the  tax  here  In  litigation  was 
Imposed  The  decision  of  the  Court  of  Er- 
rors and  Appeals  in  Board  of  Assessors  T. 
Central  R.  Co.,  48  N.  J.  Law,  1,  4  Atl.  578,  bus- 
tainlng  the  constitutionality  of  the  act  of 
1884,  is  placed  upon  the  ground  that  said  act 
Is  a  general  law,  under  the  provisions  of  our 
state  Constitution,  which  requires  that  all 
laws  with  relation  to  taxation  shall  be  gener- 
al and  based  upon  a  uniform  rule.  The  act 
of  1005  (P.  L.  1905.  p.  189),  In  so  far  as  it 
modifies  the  act  of  1888,  has  been  held  at  this 
present  term  of  the  Court  of  Errors  and  Ap- 
peals not  to  change  the  general  character  or 
uniformity  of  the  act  of  1884  as  revised  In 
1888.  Bergen  &  Dundee  R.  R  v.  State  Board 
of  Assessors  (March  term,  1907)  67  Atl.  668. 
The  act  of  1884,  as  revised  by  the  act  of  1888, 
and  the  amendments  or  supplements  of  1905 
and  1906,  being  general  laws,  in  no  way  Im- 
paired any  contractual  right  which  the  prose- 
cutors have,  if  any  they  have,  under  the  act 
of  1869.  These  acts,  being  general  acts  for 
taxation,  are  within,  and  not  without,  the 
act  of  1869. 

It  Is  further  suggested  that  under  the  act 
of  1860  the  tax  which  may  be  Imposed  upon 
railroad  and  canal  property  in  substitution 
for  the  specific  tax  Imposed  by  that  act  must 
not  only  be  Imposed  by  a  general  law,  but 
such  tax  must  be  a  "uniform  state  tax."  The 
contention  of  the  prosecutor  on  this  point,  as 
we  understand  it,  is  that  the  act  of  18S4,  as 
revised  in  1888,  since  the  amendments  of 
1905  and  1906,  all  of  which  have  been  refer- 
red to  herein,  does  not  establish  a  uniform 
state  tax  within  the  provisions  of  the  act  of 
1869,  and  hence  Is  not  applicable  to  the  pros- 
ecutors. This  necessitates  a  consideration 
of  the  expression  In  the  act  of  1869,  "uniform 
state  tax."  The  learned  counsel  for  the  pros- 
ecutors states  his  contention  on  this  point  in 
this  way:  "Manifestly  the  Intention  was 
that  the  companies  should  be  subjected  to  no 
other  burden  than  such  as  should  be  Imposed 
upon  their  rivals,  and  that  that  burden, 
should  rest  upon  them  and  their  rivals  uni- 
formly and  equally." 

We  are  unable  to  see  how  there  is  anything 
in  the  act  of  1906  that  conflicts  with  this 
statement  of  counsel.  The  act  of  1884,  as 
amended  In  1906,  applies  to  all  railroads  and 
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canals  in  the  state;  and  the  act  of  1906  es- 
tablishes a  uniform  rate  upon  the  property 
of  all  railroad  and  canal  corporations  defined 
nnder  subdivisions  1,  8,  and  4  of  section  3  of 
the  act  of  1884,  as  amended  In  1888.  These 
three  classes  of  property,  briefly  stated,  are 
the  main  stem,  the  personal  property,  and  the 
franchises  of  such  railroads.  By  the  third 
section  of  the  act  of  1906  these  three  classes 
of  property  are  to  be  assessed  at  a  uniform 
rate,  to  be  arrived  at  from  the  average  rate 
of  taxation,  to  be  ascertained  in  the  manner 
pointed  out  in  section  3  of  the  act  of  1906. 
This  is  clearly  a  uniform  rate  as  to  the  class- 
es of  property  to  which  It  applies,  and  which 
the  Legislature  has  seen  fit  to  segregate  for 
the  purposes  of  taxation.  Michigan  Gent  R. 
R.  Go.  v.  Powers,  201  TJ.  8.  245,  293,  26  Sup. 
Ct  459,  50  L.  Ed.  744. 

The  remaining  class  of  railway  property 
taxed  under  these  acts  Is  that  Included  with- 
in the  second  subdivision  of  section  3  of  the 
act  of  1884,  amended  in  1888,  which  consists 
of  other  real  estate  used  for  railroad  and 
canal  purposes  In  each  of  the  taxing  dis- 
tricts of  the  state,  Including  the  roadbed 
(other  than  main  stem),  waterways,  reser- 
voirs, tracks,  buildings,  water  tanks,  water- 
works, riparian  rights,  docks,  wharves,  and 
piers  and  all  other  real  estate  except  land 
not  used  for  railroad  or  canal  purposes.  This 
class  of  property  Is  to  be  assessed  In  the 
manner  pointed  out  in  the  supplement  of  the 
act  of  1884,  as  revised  In  1888,  found  at  page 
671  of  the  Laws  of  1906,  and  that  act  pro- 
vides that  that  class  of  real  property  shall  be 
assessed  and  taxed  in  each  taxation  district 
in  tWs  state  in  the  same  manner  and  at  the 
same  rate  as  other  property  located  In  said 
taxing  district  Is  assessed  and  taxed.  This 
last  supplement  Is  applicable  to  all  classes  of 
railroad  and  canal  property  to  which  It  re- 
fers, of  every  railroad  and  canal  corporation, 
and  establishes,  as  we  think,  a  uniform  rate 
as  to  each  of  them,  namely,  the  rate  of  tax- 
ation imposed  In  each  taxing  district  in  which 
the  property  lies. 

We  do  not  construe  the  words  "a  uniform 
state  tax"  in  the  act  of  1869,  to  mean  a  tax 
uniform  in  amount  throughout  all  the  taxing 
districts  of  the  state  within  the  entire  terri- 
tory of  the  state,  but  as  fixing  a  rule  of  taxa- 
tion which  shall  be  uniform  In  Its  application 
to  all  railroad  and  canal  property  within  the 
several  taxing  districts.  The  rate  of  taxa- 
tion in  the  several  taxing  districts  must,  of 
necessity,  owing  to  their  different  needs, 
vary ;  but  the  variance  is  uniform  in  its  ap- 
plication upon  all  railroads  and  canal  com- 
panies owning  property  within  the  several 
taxing  districts,  and  hence  the  rate  of  taxa- 
tion in  the  several  districts  falls  with  equal 
burden  upon  the  property  of  each  railroad 
and  canal  company  within  each  of  the  taxing 
districts  of  the  state. 

It  was  suggested  that  "a  uniform  state 
tax"  meant  that  the  tax  must  be  imposed  by 
the  state  at  a  given  rate,  to  be  applicable  to 


all  taxing  districts;  that  no  tax  otherwise 
fixed  and  Imposed,  or  Imposed  for  local  pur- 
poses, could  be  deemed  a  state  tax.  This 
question,  however,  we  do  not  deem  to  be  an 
open  one.  In  Board  of  Assessors  v.  Central 
R.  Co.,  48  N.  X  Law,  280,  4  Atl.  578,  Runyan, 
Gh.,  delivered  the  opinion  of  the  court  on  the 
constitutionality  of  the  act  of  1884,  and  said : 
"All  taxes,  whether  levied  for  state,  county, 
or  municipal  purposes,  are  state  taxes.  They 
can  be  Imposed  by  no  other  authority  than 
that  of  the  state.  The  state  appropriates  the 
proceeds  to  what  purposes  It  sees  fit;  but, 
however  the  proceeds  may  be  appropriated, 
every  tax  is  a  state  tax."  See,  also,  C.  &  B. 
R.  R.  v.  Cook,  32  N.  J.  Law,  340. 

We  reach  this  result: 

First  That  by  the  transit  act  of  1869  the 
irrepealable  contracts  contained  In  the  orig- 
inal charters  of  the  several  railroad  and  ca- 
nal companies  composing  the  United  New 
Jersey  Railroad  &  Canal  Company,  fixing 
transit  duties  In  lieu  of  other  taxes,  were 
abolished. 

Second.  That  If  the  act  of  1869  created  any 
contract  upon  Its  acceptance  by  the  United 
Companies,  It  was  a  contract  to  pay  the  spe- 
cific tax  mentioned  In  that  act,  or  such  other 
tax  as  should  be  imposed  upon  the  property 
of  all  railroad  and  canal  corporations. 

Third.  That  the  act  of  1884,  as  revised  In 
1888,  and  the  acts  of  1905  and  1906  (all  su- 
pra), are  general  laws,  within  the  require- 
ments of  the  act  of  1869. 

Fourth.  That  a  state  tax  Is  any  tax  impos- 
ed by  legislative  authority,  whether  assessed 
directly  by  the  state  Itself  or  by  an  agency 
of  the  state. 

Fifth.  That  the  taxation  Imposed  under 
the  act  of  1884,  as  revised  and  amended  in 
the  acts  of  1888  and  1906,  as  to  the  separate 
olasses  of  railroad  and  canal  property  segre- 
gated by  the  Legislature  for  taxation,  is  a 
uniform  state  tax. 

This  result  leads  to  an  affirmance  of  the 
tax  brought  up,  either  under,  or  Irrespective 
of,  any  contractual  relation  which  may  exist 
between  the  state  and  the  prosecutors  under 
the  act  of  1869. 


HARRISON  T.  RHODB  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    May  21, 
1908.) 

Appeal  and  Bbbob— Rkvibw  —  Conflicting 

Evidence. 

A  verdict  for  plaintiff  on  evidence  conflict- 
ing on  every  material  issue  of  fact,  with  no  pre- 
ponderance for  defendant  in  weight  of  probabil- 
ity, cannot  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SI  3935-3937.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Sadie  Harrison  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff.   Defendant  brings  exceptions.    Excep- 
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tions  overruled,   and    cause   remanded   for 
Judgment 

John  P.  Beagan,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Baston,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant. 

PER  CURIAM.  We  find  no  error  In  the 
denial  by  the  superior  court  of  the  motion 
for  a  new  trial.  The  evidence  was  conflict- 
ing upon  every  material  issue  of  fact,  and 
there  was  no  preponderance  for  the  defense 
in  weight  of  probability.  We  do  not  think 
the  damages  were  clearly  excessive. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  judgment  on  the  verdict 


VESTBR  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     April  18, 
1906.) 

Damages—  Excessive  Vkboiot— Personal  IN- 
JURIES.. 

A  verdict  of  $21,000  for  personal  injury 
resulting  in  a  miscarriage  and  an  aggravation 
of  a  dislocated  kidney,  not  causing  total  dis- 
ability, is  excessive. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Damages,  H  357-367.] 

Exceptions  from  Superior  Court  Providence 
County. 

Action  -  by  Julia  A.  Tester  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff. Defendant  brings  exceptions.  Case  re- 
manded for  new  trial  on  question  of  dam- 
ages. 

Lewis  A.  Waterman,  and  William  H.  Sul- 
livan, for  plaintiff.  Henry  W.  Hayes,  Frank 
T.  Baston,  Lefferts  S.  Hoffman;  and  Alonzo 
R.  Williams,  for  defendant 

PER  CURIAM.  We  are  of  the  opinion 
that  the  damages  are  excessive.  The  ver- 
dict is  for  the  sum  of  $21,000,  and  this  is  a. 
larger  amount  so  far  as  we  are  advised, 
than  has  ever  before  been  awarded  as  dam- 
ages in  this  state  in  any  action  for  negligence, 
and  is  certainly  larger  than  any  verdict  here- 
tofore sustained  by  this  court  even  when 
death  or  total  disability  resulted  to  a  plain- 
tiff theretofore  in  perfect  health.  This  fact 
Is,  of  course,  not  conclusive  that  a  case  may 
not  be  presented  which  may  contain  special 
elements  justifying  an  award  in  even  a  lar- 
ger amount;  but  It  Is  not  Improper  to  consid- 
er the  concurring  action  of  both  courts  and 
Juries  for  many  years  In  determining  the 
amounts  which  have  hitherto  been  considered 
to  be  a  compensation  in  a  consideration  of  the 
amount  to  which  the  plaintiff  is  entitled  in 
this  case.  It  is  entirely  clear  that  the  liabili- 
ty of  the  defendant  is  established,  and  that 
substantial  damages  are  properly  due  to  the 
plaintiff,  and  It  now  remains  to  consider 
whether  there  are  any  unusual  or  special 
elements  In  the  plaintiff's  case  which  may 
justify  the  award  of  the  Jury. 

These  elements  are  substantially  two  in 


number — a  miscarriage  at  about  the  second 
month  of  pregnancy,  and  a  dislocated  kid- 
ney. The  testimony  Is  so  conflicting  as  to 
the  former  that  it  may  well  be  said  that  the 
opposing  testimony  Is  at  least  equally  as 
convincing  as  that  in  behalf  of  the  plaintiff, 
and,  inasmuch  as  there  was  no  special  finding 
on  that  question,  we  cannot  determine  by  the 
record  whether  the  Jury  adopted  or  rejected 
that  claim  in  her  behalf.  But  if  it  was  de- 
lleved  by  the  Jury,  the  evidence  shows  little 
or  no  substantial  damages  to  the  plaintiff 
from  that  cause  alone,  speaking  now,  of 
course,  concerning  her  physical  condition, 
and  without  reference  to  the  other  elements 
attendant  upon  such  an  event  So  that  the 
main  ground  of  the  plaintiff's  claim  is  for 
damages  resulting  from  a  dislocated  kidney. 
Such  dislocation  undoubtedly  exists,  a,nd  is. 
probably  permanent  in  its  nature,  and  has 
been  the  cause  of  several  surgical  operations- 
upon  the  plaintiff.  The  testimony  clearly 
shows  that  this  organ  is  now  in  a  congested 
and  diseased  condition,  and  that  the  plain- 
tiff is  and  probably  hereafter  will  be  a  con- 
tinual sufferer  from  this  cause,  and  probably 
an  Invalid  for  the  remainder  of  her  days. 

Deplorable  as  her  condition  is,  however, 
there  are- certain  facts  clearly  shown'  by  the 
testimony  which  it  Is  here  proper  briefly  to 
consider — not  indeed,  for  the  purpose  of 
minimizing  those  matters  of  which  she  just- 
ly complains,  but  rather  for  the  purpose  of 
more  clearly  understanding  her  present  con- 
dition; and  so  considerable  assistance  may 
be  obtained  by  observing  the  elements  of 
damage  which  exist  in  other  cases  and  are 
not  present  in  the  case  at  bar.  And  it  is 
first  to  be  observed  that  while  her  strength 
'  and  bodily  activity  are  doubtless  greatly  Im- 
paired, yet  her  condition  is  far  from  a  con- 
dition of  helplessness,  or  of  total  disability, 
such,  for  instance,  as  would  have  been  the 
case,  had  the  accident .  caused  blindness,  or 
the  loss  of  the  hands  or  of  the  limbs,  or  paral- 
ysis. Rut  here  the  testimony  is  uncontra- 
dicted that  the  plaintiff  is  able  to  go  up  and 
down  stairs  unassisted,  though  slowly,  and 
can  play  the  pianola.  Neither  sight  hearing, 
nor  any  other  of  the  senses  is  impaired,  nor 
is  there  any  complaint  of  any  other  organic 
injury,  or  even  of  neurasthenia.  She  has 
been  able  to  travel  as  far  as  New  Hampshire 
since  the  accident;  and,  being  at  the  age  of 
24  years,  there  is  substantial  accord  in  the 
testimony  that  although  her  condition  Is 
probably  a  permanent  condition,  yet  of  itself 
It  probably  will  not  shorten  her  life.  So 
that  assuming  her  condition  to  have  been 
normal  at  the  time  of  the  accident  total  dis- 
ability has  not  resulted  therefrom. 

But  there  Is  farther  consideration.  The 
preponderance  of  the  evidence  shows  that 
the  kidney  had  become  dislocated  before  the 
accident  and  that  this  dislocation  bad  gradu- 
ally increased;  and,  while  the  accident  ap- 
pears to  have  aggravated  pre-existing  con- 
ditions, it  does  not  appear  to  have  been  the 
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sole  cause  of  her  present  condition,  and  the 
liability  of  the  defendant  la  to  be  measured 
only  by  the  amount  of  such  aggravation. 
Two  physicians  who  examined  the  plaintiff 
more  than  a  year  prior  to  the  accident  for 
another  complaint  testify  that  this  kidney 
was  then  dislocated  m  the  same  direction  in 
which  it  now  rests  and  to  about  one-half  the 
distance.  Even  if  their  testimony  be  disre- 
garded, the  testimony  preponderates  against 
the  contention  that  this  kidney  could  be  sud- 
denly dislocated  downwards,  by  a  severe 
blow  upon  the  back,  for  a  distance  of  three 
inches,  without  rupture  of  the  pedicle,  or  of 
the  capsule  of  the  kidney,  or  hemorrhage, 
or  collapse,  and  supports  the  contention  that 
a  gradual  dislocation  might  be  caused  by 
tight  lacing,  such  as  might  be  the  result  of 
a  woman  of  the  height  of  5  feet  7  Inches  and 
weighing  from  148  to  153  pounds,  confining 
the  waist  In  a  No.  19  corset;  this  compression 
extending  over  a  long  period,  and  the  organ 
and  its  attachments  In  such  a  case  gradually 
accommodating  themselves  to  such  an  ab- 
normal condition,  though  without  serious 
and  marked  discomfort' to  the  patient,  until 
aggravated  by  the  intervening  effect  of  the 
blow  received  In  the  accident.  So  that  It 
appears  to  be  not  a  question  even  as  to 
whether  she  has  been  brought  to  her  present 
condition  from  a  condition  of  perfect  health, 
although  It  clearly  appears  from  the  amount 
of  the  verdict  that  the  Jury  must  have  adopt- 
ed that  theory. 

The  plaintiff  was  not  at  the  time  of  the 
accident  engaged  In  any  gainful  employment, 
so  that  there  is  no  evidence  as  to  diminished 
earning  capacity ;  and,  while  the  court  should 
properly  be  loath  to  review  the  estimate  of 
a  jury  as  to  the  damages  to  be  given  as  com- 
pensation for  pain  and  Buffering  only,  it 
nevertheless  seems  that  the  case  should  be 
submitted  to  another  Jury  upon  the  question 
of  the  plaintiff's  damages  only.  These  dam- 
ages should  be  estimated  for  the  Injury  aris- 
ing from  the  miscarriage,  if  any  is  found 
to  have  occurred,  and  from  the  aggravation 
of  conditions  affecting  the  kidney,  Instead  of 
being  based  upon  the  results  of  a  supposed 
dislocation  from  the  normal  position.  To 
facilitate  a  proper  estimation  of  damages,  a 
special  finding  should  be  made  by  the  Jury 
as  to  the  occurrence  of  the  miscarriage. 

The  defendant  takes  nothing  by  its  excep- 
tions, and  the  case  will  be  remanded  to  the 
superior  court  for  a  new  trial  upon  the  ques- 
tion of  damages  only,  as  above  set  forth. 


WILBOUR  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    May  81, 

1907.) 

Carriers  —  Injubt  to  Pabsehoebs  — Neou- 
•  gence— evidence. 

A  passenger,  suing  a  carrier  for  Injury  on 
the  ground  of  a  defective  running  board  on  the 
car,  is  properly  nonsuited;  all  that  appears 
being  that  plaintiff  caught  her  heel  and  tripped 


and  fell,  and  the  occurrence  being  as  consist- 
ent with  the  supposition  that  she  carelessly  put 
down  her  foot,  without  noticing  where  It  was 
going,  as  that  there  was  a  hole  in  the  board. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  U  1309,  1310.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Sarah  A.  Wllbour  against  the 
Rhode  Island  Company.  Plaintiff  was  non- 
suited, and  brings  exceptions.  Exceptions 
overruled,  and  cause  remanded  for  Judgment. 

Dubois  &  Dubois,  for  plaintiff.  Henry 
W.  Hayes,  for  defendant. 

PER  CURIAM.  The  evidence  in  this  case 
does  not  show  any  defect  in  the  running 
board,  and  the  circumstances  as  detailed  by 
the  witnesses  do  not  furnish  sufficient  ground 
to  infer  that  there  was  such  a  defect  All 
that  appears  la  that  the  plaintiff  caught  her 
heel  and  tripped  and  fell.  The  occurrence 
is  as  consistent  with  the  supposition  that 
she  was  careless  in  putting  down  her  foot, 
without  noticing  where  It  was  going,  as  that 
there  existed  a  hole  or  pitfall  In  the  board. 
It  Is  almost  Incredible  that,  if  there  were 
such  a  bole  as  Is  claimed,  the  persons  present 
should  not  have  seen  It  and  been  ready  to 
testify  to  it  The  nonsuit  was  properly 
granted. 

The  plaintiff's  exception  is  overruled,  and 
the  cause  la  remanded  to  the  superior  court 
for  judgment  for  the  defendant 


RTER  v.  CHAMPLIN. 

(Supreme  Court  of  Rhode   Island.    June  7, 
1907.) 

Appeal  and  Ebbob  —  Dismissal  —  Bill  or 
Exceptions— Failure  to  Incobpobate  Ev- 
idence. 

The  bill  of  exceptions,  showing  that  a  tran- 
script of  the  whole  evidence  is  necessary  for 
a  determination  of  the  questions  raised  by  it, 
will  be  dismissed:  it  being  shown  that  there 
was  evidence  other  than  that  included  in  the 
transcript. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3126.] 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  Ina  B.  Ryer  against  Irving 
Champlln.  Verdict  for  defendant  and  plain- 
tiff brings  exceptions.  Exceptions  dismissed, 
and  cause  remanded  for  judgment 

George  S.  Engle,  for  plaintiff.  James  Har- 
ris and  Washington  R.  Prescott  for  defend- 
ant 

PER  CURIAM.  An  inspection  of  the  bill 
of  exceptions  shows  that  a  transcript  of  the 
whole  evidence  In  the  case  is  necessary  to 
enable  us  to  determine  the  questions  raised 
thereby.  It  appears  by  the  affidavit  filed 
that  there  was  other  evidence  In  the  case 
bearing  upon  these  questions  not  included 
In  the  transcript  and  the  defendant's  motion 
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to  dismiss  the  bill  of  exceptions  is  therefore 
granted. 

The  cause  Is  remanded  to  the  superior 
court  for  judgment  on  the  verdict. 


TIERNEY  v.  McCAUGHET. 

(Supreme  Court  of  Rhode  Island.   June  11, 
1906.) 

Appeal   and    Ebbob— Review— Conflicting 

Evidence. 

The  finding  of  the  jury  on  contradictory  ev- 
idence, presenting  a  fair  question  for  them  that 
there  was  due  presentation  of  a  claim  to  an  ex- 
ecutor, cannot  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  5  3935.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Elizabeth  Tierney  against  Ed- 
ward X  McCaugbey,  executor.  Verdict  for 
plaintiff.  Defendant  brings  exceptions.  Ex- 
ceptions overruled,  and  cause  remanded  for 
judgment 

John  J.  Fitzgerald,  for  plaintiff.  Hugh  J. 
Carroll,  for  defendant 

PER  CURIAM.  The  exceptions  bring  in 
question  the  due  presentation  of  the  claim 
to  the  executor  and  the  sufficiency  of  the 
evidence  to  support  the  verdict  Upon  the 
first  Issue  the  evidence  was  contradictory 
and  presented  a  fair  question  for  the  jury. 
The  obligation  to  pay  for  the  care  bestowed 
upon  the  testatrix  by  the  plaintiff  Is  specif- 
ically recognized  by  the  will,  and  the  amount 
allowed  by  the  jury  is  not  more  than  a 
reasonable  compensation  for  such  services. 

The  court  below  properly  refused  to  grant 
the  motion  for  a  new  trial,  and  the  excep- 
tions are  overruled,  and  the  cause  is  remand- 
ed to  the  superior  court  for  judgment  on  the 
verdict 


COLBERT  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    April  20, 
1906.) 

]»  Damages  —  Personal  Injury  —  Life  Ta- 
bles. 

Life  tables  are  not  admissible  in  an  action 

for  injury  to  a  person  who  is  abnormal  or  has 

an  Incurable  disease. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  15,  Damages,  §5  487-489.] 

2.  Same— Pleading — Special  Damages. 

The  declaration  for  personal  injuries  hav- 
ing alleged  no  heart  injury,  and  the  evidence 
showing  that  any  affection  of  the  heart  was  not 
a  necessary  consequence  of  the  injuries  alleged 
in  the  declaration,  defendant  was  entitled  to  an 
instruction  that  specific  trouble  of  the  heart 
could  not  be  considered  as  an  element  of  dam- 
ages, though  evidence  relating  to  the  heart  trou- 
ble had  been  admitted  without  seasonable  objec- 
tion. 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  Minnie  F.  Colbert  against  the 
Rhode  Island  Company.    Verdict  for  plain- 


tiff. 'Defendant  brings  exceptions.  New 
trial  granted,  and  case  remitted  for  further 
proceedings. 

Oomstock  &  Canning,  for  plaintiff.  Hen- 
ry W.  Hayes,  Frank  T.  Easton,  Lefferta 
Hoffman,  and  Alonzo  R.  Williams,  for  de- 
fendant 

PER  CURIAM.  The  defendant's  excep- 
tions relating  to  the  introduction  of  the  "life 
tables"  and  to  the  refusal  of  the  court  to 
charge  "that  the  jury  cannot  consider  specif- 
ic trouble  with  the  plaintiff's  heart  aa  an 
element  of  damage  In  this  case"  must  be  sus- 
tained. Life  tables  are  not  admissible  in  the 
case  of  abnormal  individuals  or  persons  suf- 
fering from  incurable  diseases.  The  dec- 
laration contains  no  averment  of  heart  In- 
jury, and  proof  thereof  was  therefore  inad- 
missible. Special  damages  must  be  special- 
ly alleged.  McGregor  v.  R.  I.  Co.,  27  R.  L 
85,  60  Att.  761.  The  court  should  have  given 
the  instruction,  although  evidence  relating 
to  heart  disease  had  been  admitted  without 
seasonable  objection.'  The  testimony  shows 
that  the  affection  of  the  heart,  if  any  exists. 
Is  not  a  necessary  consequence  of  the  Inju- 
ries complained  of  in  the  declaration.  For 
these  reasons  a  new  trial  must  be  granted. 

Case  remitted  to  the  superior  court  for 
further  proceedings. 


LEEDS  v.  CBTENICH. 

(Supreme  Court  of  Rhode   Island.     April   20, 
1906.) 

New  Tbial  —  Verdict  Contrary  to  Evi- 
dence 

The  jury,  after  finding  breach  by  plaintiff 
of  his  contract  with  defendant  having  failed 
by  their  general  verdict  to  allow  defendant  dam* 
ages  for  the  breach,  as  shown  by  the  evidence, 
new  trial  will  be  granted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  {  135.] 

Action  by  Lodonich  Leeds  against  Mary  B. 
Cetenich.  Verdict  for  plaintiff.  Defendant 
petitions  for  new  trial.  New  trial  granted, 
and  cause  remitted  for  further  proceedings. 

Andrew  B.  Patton  and  Thomas  J.  Flynn, 
for  plaintiff.  Washington  R.  Prescott,  for 
defendant 

PER  CURIAM.  It  is  very  evident  that  th« 
jury  after  correctly  finding,  on  the  evidence, 
that  the  plaintiff  did  not  fulfill  his  contract 
with  the  defendant  when  tbey  came  to  make 
up  their  general  verdict  failed  to  make  prop> 
er  allowance  for  the  damages  occasioned  to 
the  defendant  by  this  failure.  It  appears 
from  all  the  evidence  that  the  defendant's 
damages  were  probably  greater  than  the 
amount  due  the  plaintiff,  after  a  proper  reduc- 
tion of  his  charges,  and  that  the  general  ver- 
dict should  have  been  for  the  defendant  ob 
her  plea  of  set-off.  A  new  trial  is  granted, 
and  it  is  suggested  that  a  reference  to  an  au- 
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dltor  may  facilitate  an  accurate  adjustment 
of  the  accounts  between  the  parties. 

The  cause  is  remitted  to  the  superior  court 
for  further  proceedings. 


HBBRAN  v.  RHODE  ISLAND  CO. 

(Supreme   Court  of   Rhode   Island.     April  20, 
1906.) 

Stbeet  Railroads  —  Collision  with  Trav- 
eler— Negligence. 

Recovery  from  a  street  railroad  company 
cannot  be  had ;  it  appearing  merely  that  intes- 
tate attempted  to  cross  in  front  of  a  moving  car 
and  miscalculated  the  distance  or  speed  of  the 
car,  and  it  not  appearing  that  his  intention  to 
cross  was  manifest  to  the  motorman  in  time  for 
bim  to  avoid  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  {  207.J 

Action  by  Mary  A.  Heeran  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff. Defendant  petitions  for  a  new  trial. 
Petition  granted,  and  case  remitted  for  fur- 
ther proceedings. 

John  W.  Hogan,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  Lefferts  8.  Hoff- 
man and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  We  think  the  verdict  in 
this  case  is  not  supported  by  the  evidence. 
It  appears  tbat  the  plaintiff's  intestate  at- 
tempted to  cross  the  track  in  front  of  a  mov- 
ing car,  and  miscalculated  either  the  distance 
or  the  speed  of  the  car.  It  does  not  appear 
that  his  intention  to  cross  was  manifest  to 
the  motorman  In  time  for  him  to  avoid  the 
collision. 

The  petition  for  a  new  trial  is  granted,  and 
the  case  is  remitted  to  the  superior  court  for 
further  proceedings. 


PRESSEY  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     May  4, 
1906.) 

Tbial— Remarks  of  Counsel— Exceptions. 

An  exception  does  not  generally  lie  to  a  re- 
mark of  counsel,  but  to  the  refusal  to  instruct 
the  jury  In  regard  thereto,  when  seasonably  re- 
quested so  to  do. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  $  312.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Luther  Pressey  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff. Defendant  brings  exceptions.  Excep- 
tions overruled,  and  case  remanded  for  judg- 
ment 

James  C.  Collins,  Jr.,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  We  find  no  error  In  the 
refusal  of  the  court  below  to  grant  a  new 
trial  if  the  plaintiff  should  remit  $1,000  of 
the  verdict    While  the  verdict  as  it  stands 


is  large,  we  cannot  say  that  It  Is  excessive 
as  compensation  for  the  Injuries  suffered  by 
the  plaintiff. 

The  second  exception  is  not  tenable.  An 
exception  does  not  generally  He  to  the  re- 
marks of  counsel,  but  to  the  refusal  of  the 
court  to  instruct  the  jury  in  regard  to  such 
remarks,  when  requested  to  do  so.  In  this 
case  the  record  does  not  show  that  any 
protest  was  made  until  after  the  case  had 
been  given  to  the  Jury. 

The  exceptions  are  overruled,  and  the  case 
Is  remanded  to  the  superior  court  for  Judg- 
ment on  the  verdict  as  modified  by  the  re- 
mission. 


BYRON  v.  EASTERN  COAL  CO. 

(Supreme  Court  of  Rhode  Island.     May  9, 

1906.) 

Appeal  and  Ebrob  —  Harmless  Ebbob  — 

Statement  of  Judge. 

The  accident  to  an  employe  having  been 
caused  by  the  carelessness  of  workmen  engaged 
in  taking  down  a  staging,  which  is  the  task  of 
a  workman,  and  not  of  an  employer,  the  state- 
ment of  the  court  in  an  action  against  the  em- 
ployer for  the  injury,  that  the  uncontradicted 
evidence  was  that  the  work  for  which  the  par- 
ticular plank  in  question  was  necessary  was. 
done,  if  not  wholly  accurate,  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4035.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Michael  Byron  against  the  East- 
ern Coal  Company.  Verdict  for  defendant 
Plaintiff  brings  exceptions.  Exceptions  over- 
ruled, and  cause  remanded  for  judgment 

John  W.  Hogan  and  Phillip  S.  Enauer,  for 
plaintiff.  Gardner,  Pirce  &  Thornley  and 
William  W.  Moss,  for  defendant 

PER  CURIAM.  The  first  exception  is  to- 
the  statement  of  the  presiding  justice,  In  an- 
swer to  an  inquiry  from  the  jury,  that  "the 
uncontradicted  evidence  was  that  the  work 
for  which  this  particular  plank  was  neces- 
sary was  done.  There  was  other  work  to  be 
done  after  that,  to  wit,  the  laying  of  the 
flooring,  but  this  particular  plank  on  which 
this  man  got  hurt  was  not  necessary  for  that 
purpose  and  there  was  no  evidence  to  that 
effect."  As  this  statement  was  made  and 
understood,  It  was  correct.  There  was  no 
dispute  that  the  beam  was  erected  to  sup- 
port the  pocket  until  the  permanent  pier  was 
placed  beneath  it.  This  work  bad  been  com- 
pleted. Tbe  beam  had  also  been  used  as  a 
standing  place,  and  would  have  been  useful 
for  this  purpose  If  It  had  remained;  but  this 
use  was  not  what  the  juryman  and  the  court 
were  talking  about.  But  the  statement  was 
Immaterial  In  any  sense.  Inasmuch  as  the 
accident  was  occasioned  by  the  carelessness 
of  workmen  engaged  in  the  duty  of  taking 
down  the  temporary  structure  or  staging, 
which  Is  the  task  of  a  workman,  not  of  an 
employer. 
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The  second  exception  is  to  the  refusal  of 
the  presiding  Justice  to  grant  a  new  trial  on 
the  ground  that  the  verdict  is  against  the 
evidence.  An  examination  of  the  record 
shows  a  preponderance  of  evidence  for  the 
defendant 

The  exceptions  are  overruled,  and  the  cause 
is  remanded  to  the  superior  court,  with  direc- 
tion to  enter  Judgment  upon  the  verdict. 


ROSEN  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    May  14, 
1908.) 

Appeal— Beversal  —  New   Trial  —  Insuffi- 
ciency of  Evidence. 

The  evidence,  so  far  as  intelligible,  tending 
strongly  to  show  the  plaintiff's  team  was  heed- 
lessly backed  Into  the  side  of  defendant's  car 
after  the  front  of  the  car  had  passed,  and  the 
evident  incompetency  of  the  interpreter  having 
presented  the  testimony  of  plaintiff's  witnesses 
in  such  uncertain  and  unreliable  form  that  the 
Jury  could  not  have  had  any  Just  knowledge  of 
what  the  witnesses  intended  to  say,  defendant 
will  be  granted  a  new  trial. 

Exception  from  Superior  Court;  Providence 
County. 

Action  by  Morris  Rosen  against  the  Rhode 
Island  Company.  Verdict  for  plaintiff.  De- 
fendant brings  exception.  Exception  to  re- 
fusal of  new  trial  sustained,  and  cause  re- 
manded for  further  proceedings. 

Gorman,  Egan  &  Gorman,  for  plaintiff. 
Henry  W.  Hayes,  Frank  T.  Easton,  Lefferts 
S.  Hoffman,  and  Alonsso  R.  Williams,  for  de- 
fendant 

PER  CURIAM.  The  evidence  in  the  case, 
so  far  as  It  is  intelligible,  tends  very  strong- 
ly to  show  that  the  plaintiff's  wife  backed 
heedlessly  into  the  side  of  the  car  after  the 
front  end  of  the  car  bad  passed  her.  The 
evident  Incompetence  of  the  Interpreter  pre- 
sented the  testimony  of  the  plaintiff's  wit- 
nesses in  such  uncertain  and  unreliable  form 
that  the  Jury  could  not  have  had  any  just 
knowledge  of  what  the  witnesses  Intended  to 
say  upon  the  Important  issues  of  fact  We 
think  that  Justice  requires  a  new  trial  of  the 
case. 

The  defendant's  exception  to  the  refusal 
of  its  motion  for  a  new  trial  is  sustained, 
and  the  cause  is  remanded  to  the  superior 
court  for  further  proceedings. 


EMERY  v.  EDDY. 

(Supreme  Court  of  Rhode  Island.    May  25, 
1906.) 

Appeal   and    Ebbob— Review— Conflicting 

Evidence. 

A  verdict  on  contradictory  evidence,  mak- 
ing a  fair  question  for  the  jury,  which  the  trial 
court  refuses  to  set  aside,  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §g  3948-3950.] 

Exceptions   from   Superior  Court,   Provi- 
dence County. 


Action  by  Burton  A.  Emery,  per  prochein 
ami,  against  Philip  E.  Eddy.  Verdict  for 
plaintiff.  Defendant  brings  exceptions.  Ex- 
ceptions overruled,  and  cause  remanded  for 
Judgment 

Page  &  Page  &  Cushing,  for  plaintiff. 
Gomatock  &  Canning,  for  defendant 

PER  CURIAM.  The  contradictory  evidence 
in  the  case  presented  a  fair  question  for  the 
Jury.  The  justice  who  presided  at  the  trial 
has  not  set  aside  their  finding,  and  we  see 
no  reason  to  do  so.  If  the  defendant  com- 
mitted the  assault  as  related  by  the  plain- 
tiff, the  damages  are  not  excessive. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remanded  to  the  superior 
court  for  Judgment  upon  the  verdict 


CLARKSON  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    June  12, 
1907.) 

Appeal  and   Ebbob— Reversal  —  Admission 
of  Evidence— Subpbtse. 

Where,  after  denial  of  the  motion  of  de- 
fendant in  a  personal  injury  case  for  continu- 
ance on  the  ground  of  surprise,  because  of  evi- 
dence of  curvature  of  the  spine  of  plaintiff, 
which  was  not  mentioned  in  the  bill  of  particu- 
lars, the  denial  being  with  the  understanding 
that  the  subject  of  such  curvature  should  be 
excluded  from  the  case,  such  evidence  was  ad- 
mitted, a  new  trial  on  the  question  of  damages 
will  be  granted,  though  there  was  no  evidence 
that  the  curvature  came  after  the  accident;  it 
being  put  before  the  jury  as  a  serious  element 
of  the  damages,  and  defendant  not  being  pre- 
pared to  answer  such  part  of  the  case,  and  so 
not  having  had  a  fair  trial. 

Exceptions  from  Superior  Court  Provi- 
dence County. 

Action  by  Thomas  C.  Clarkson  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff. Defendant  brings  exceptions.  New 
trial  granted  on  question  of  damages. 

Dubois  &  Dubois,  for  plaintiff.  Henry  W. 
Hayes,  for  defendant 

PER  CURIAM.  The  evidence  for  the 
plaintiff  is  sufficient  to  sustain  a  verdict  in 
his  favor.  The  only  Important  exceptions 
which  have  been  brought  up  by  the  bill  are 
to  the  admission  of  evidence  relating  to 
curvature  of  the  spine,  which  the  plaintiff 
has,  and  to  the  refusal  of  the  court  to  direct 
the  jury  that  they  could  not  consider  curva- 
ture of  the  spine  as  an  element  of  damages. 

The  subject  was  discussed  at  the  opening 
of  the  case,  when  it  appeared  that  curva- 
ture of  the  spine  was  not  mentioned  In  the 
bill  of  particulars  which  had  been  filed  by 
the  plaintiff  under  order  of  the  court  and 
the  defendant  moved  for  a  continuance  of 
the  case  on  the  ground  of  Surprise.  A  sub- 
sequent bill  of  particulars  appeared  in  the 
papers,  which  mentioned  "curvature  of  the 
spine";  but  after  investigation  no  proof  was 
produced  that  this  second  bill  had  ever  come 
to  the  knowledge  of  the  defendant's  counsel. 
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or  that  the  plaintiff  bad  been  given  leave  to 
file  it,  and  the  court  denied  the  defendant's 
motion  to  continue  the  case  on  the  under- 
standing that  the  subject  of  curvature  of  the 
spine  should  be  excluded  from  the  case. 
After  the  trial  had  progressed  for  a  day  or 
more  the  court  changed  its  ruling  and  ad- 
mitted evidence  of  curvature  of  the  spine, 
against  the  protest  of  the  defendant,  to 
which  exception  was  duly  taken.  It  is  true 
that  there  is  no  evidence  throughout  the  tes- 
timony that  this  curvature  of  the  spine  came 
on  after  the  accident;  but  it  was  put  before 
the  Jury  as  a  serious  element  of  the  damages. 
The  defendant,  who  was  not  prepared  to  an- 
swer this  part  of  the  case,  cannot  be  said 
to  have  had  a  fair  trial,  and  we  feel  com- 
pelled to  sustain  his  exceptions  on  this 
ground,  and  grant  a  new  trial  upon  the  ques- 
tion of  damages.  The  other  exceptions  are 
overruled. 

The  cause  Is  remanded  to  the  superior 
court  for  a  new  trial  upon  the  question  of 
damages. 


BRIGHTMAN  v.  DRING. 

(Supreme  Court  of  Rhode  Island.     May  7, 
1906.) 

Master  and  Servant— Action  fo*  Compen- 
sation— Evidence. 

Plaintiff's  evidence  falling  to  show  that  de- 
fendant ever  employed  him  or  that  he  rendered 
any  service  to  her,  nonsuit  was  proper. 

Exception  from  Superior  Court,  Provi- 
dence County. 

Action  by  William  E.  Brlghtman  against 
Margaret  E.  Drlng.  There  was  a  nonsuit, 
and  plaintiff  excepted.  Exception  overruled, 
and  case  remanded  for  Judgment 

Clark  Burdlck,  for  plaintiff.  Gardner, 
Pirce  &  Tbornley,  Charles  H.  Koehne,  Jr., 
and  William  W.  Moss,  for  defendant 

PER  CURIAM.  The  evidence  for  the 
plaintiff  failed  to  show  that  the  defendant 
ever  employed  the  plaintiff  or  that  be  ren- 
dered any  service  to  her.  The  nonsuit  was 
therefore  properly  granted. 

Exception  overruled,  and  case  remanded 
to  the  superior  court  for  judgment  on  the  de- 
cision. 


FARMER  ▼.  LYNCH. 

(Supreme  Court  of  Rhode  Island.    Jan.  9, 
1907.) 

1.  Fraud—Knowledge  ot  Falsity  of  State- 
ments. 

It  is  sufficient  evidence  of  defendant's 
knowledge  of  the  falsity  of  his  statement  that 
he  knew  the  Indorser  of  a  note  owned  land  in 
a  certain  city,  in  reliance  on  which  plaintiff 
traded  for  the  note,  that  he  positively  made  such 
irtatement,  that  he  did  not  know  it,  and  that  it 
was  not  in  fact  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  It  66-59.] 

67  A— 29 


2.  Same— Right  of  Action— Who  hay  Sua 
— Interest. 

One  may  not  sue  for  deceit  whereby  he  was 
Induced  to  make  a  trade ;  he  having  been  acting 
as  agent  merely  in  the  transaction,  and  it  not 
appearing  that  he  was  damaged. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  one  Farmer  against  one  Lynch. 
Nonsuit  was  granted,  and  plaintiff  brings  ex- 
ceptions. Exception  overruled,  and  cause  re- 
manded for  Judgment 

Everett  L.  Walling,  for  plaintiff.  Barney 
&  Lee,  for  defendant 

PER  CURIAM.  We  think  the  court  erred 
In  granting  the  nonsuit  on  the  ground  that 
there  was  not  sufficient  evidence  to  go  to  the 
jury  on  the  question  of  the  defendant's 
knowledge  of  the  falsity  of  his  assertions. 
It  appeared  that  he  positively  stated  that  be 
knew  the  Indorser  of  the  note  to  be  an  owner 
of  real  estate  In  the  city  of  Providence, 
when,  as  a  matter  of  fact  he  did  not  know 
It  and  It  was  not  In  fact  true.  But  we  are 
of  the  opinion  that  the  nonsuit  was  properly 
granted,  because  the  plaintiff  appears  by  his 
own  testimony  to  have  been  acting  In  this 
transaction  as  agent  of  his  mother,  who  own- 
ed the  property  which  was  given  for  the 
note.  It  does  not  appear  that  the  plaintiff 
suffered  any  damage  by  reason  of  the  deceit 
In  this  view  the  other  questions  become  un- 
important 

The  plaintiff's  second  exception  is  over- 
ruled, and  the  cause  Is  remanded  to  the  su- 
perior court  for  judgment  on  the  nonsuit 


GEBR  v.  RHODE  ISLAND  SUBURBAN 
RT.  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  2, 
1906.) 

New  Trial— Newlt  Discovered  Evidence— 

Materiality/. 

Where  a  large  portion  of  the  damages  for 
personal  injuries  must  have  been  given  under 
the  impression  that  a  certain  trouble  was  caus- 
ed by  the  accident,  a  new  trial  should  be  grant- 
ed on  newly  discovered  evidence  indicating  that 
the  origin  of  the  trouble  antedated  the  accident 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  f  226.] 

Action  by  Edna  M.  Geer  against  the  Rhode 
Island  Suburban  Railway  Company.  Defend- 
ant petitions  for  new  trial.  Petition  grant- 
ed, and  case  remitted  for  further  proceedings. 

John  P.  Beagan  and  John  J.  Richards,  for 
plaintiff.  Henry  W.  Hayes,  Frank  T.  Eas- 
tern, Lefferts  S.  Hoffman,  and  Alonzo  R.  Wil- 
liams, for  defendant 

PER  CURIAM.  A  large  portion  of  the 
damages  must  have  been  given  under  the  Im- 
pression that  the  pelvic  trouble  with  which 
the  plaintiff  Is  now  afflicted  was  caused  by 
the  force  of  the  collision.  The  newly  discov- 
ered evidence  indicates  that  the  origin  at 
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this  trouble  may  have  antedated  the  accident, 
and  we  think  that  the  Issue  Is  of  sufficient 
Importance  to  justify  a  new  trial. 

The  petition  for  a  new  trial  is  granted  up- 
on the  question  of  damages  alone,  and  the 
case  is  remitted  to  the  superior  court  for  fur- 
ther proceedings. 


RUSSIA  CEMENT  CO.  v.  WHITMARSH  & 
BROWN. 

(Supreme  Court  of  Rhode  Island.     Jan.  8, 
1906.) 

Pleading  —  Pleading  in  Bab— Matter  in 
Abatement. 

The  defense  that  plaintiff,  a  foreign  cor- 

5 oration,  has  not  complied  with  Gen.  Laws 
896,  c.  253,  $  37,  by  appointing,  by  written 
power  of  attorney,  a  competent  person  residing 
in  the  state  as  its  attorney  on  whom  to  serve 

grocess,   is  strictly  matter  in  abatement,  and, 
aving  been  pleaded  in  bar,  cannot  be  consid- 
ered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  f  230.] 

Case  Certified  from  Superior  Court,  Wash- 
ington County. 

Action  by  the  Russia  Cement  Company 
against  Whltmarsh  &  Brown.  Case  certified 
to  the  Supreme  Court  on  demurrer  to  defend- 
ant's special  plea  that  plaintiff,  a  foreign 
corporation,  had  not  appointed  by  written 
power  of  attorney  any  competent  person  res- 
ident In  the  state  as  its  attorney  on  whom 
process  should  be  served  in  case  of  suit,  as 
required  by  Gen.  Laws  1896,  c  253,  §  37. 
Cause  remanded,  with  directions. 

Cyrus  M.  Van  Slyck  and  Frank  H.  Stewart, 
for  plaintiff.  Edward  G.  Carr,  for  defend- 
ant 

PER  CURIAM.  The  question  which  Is  cer- 
tified to  us  is'  not  properly  raised  by  the  spe- 
cial plea.  The  defense  is  pleaded  in  bar, 
but  is  strictly  matter  in  abatement  Weaver 
Coal  &  Coke  Co.  v.  R.  I.  Co-operative  Coal 
Co.,  27  R.  I.  194,  61  AtL  426. 

Tbe  cause  will  be  remanded  to  the  superior 
court  with  directions  to  Ignore  the  Issue  ten- 
dered by  this  plea  and  for  further  proceed- 
ings. 


HUGHES  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     March  16, 
1907.) 

1.  New  Tbiajd— Newly  Discovered  Evidence 
— Natdbe  op  Evidence. 

The  newly  discovered  evidence  on  which 
new  trial  is  sought  is  not  impeaching  evidence 
merely  where  it  contradicts  the  testimony  of 
opposing  witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  218-226.] 

2.  Save  —  Continuance  —  Necessitt  or  Mo- 
tion. 

Where  at  the  time  of  the  trial  defendant 
was  justified  in  believing  a  witness  was  beyond 
Its  reach  and  that  it  was  hopeless  to  attempt 
to  produce  him  at  a  subsequent  time,  this  was 


no  ground  for  a  motion  for  continuance,  so  that 
failure  to  make  such  motion  is  no  ground  for 
refusing  a  new  trial  on  the  witness  being  dis- 
covered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  8  176.] 

Exception  from  Superior  Court  Provi- 
dence County- 
Action  by  Katherine  Hughes  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff. Defendant  brings  exception.  Exception 
sustained,  and  cause  remanded  for  new  trial. 
See  65  Atl.  275. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.  Henry  W.  Hayes  and  Lefferts  S. 
Hoffman,  for  defendant 

PER  CURIAM.  We  think  the  superior 
court  erred  in  considering  the  proposed  evi- 
dence of  the  conductor  as  merely  impeaching 
or  discrediting  the  testimony  of  other  wit- 
nesses. It  does,  indeed,  discredit  them  by 
inference;  for,  if  it  is  true,  their  testimony 
is  false.  But  contradicting  a  witness  is  not 
what  is  meant  by  Impeaching  him.  Neither 
Is  the  conductor's  evidence  simply  cumulative. 
While  his  memory  may  be  refreshed  by  in- 
spection of  the  time-card  which  be  filled 
out  and  signed,  his  own  statements  under 
oath  and  open  to  cross-examination  will  have 
far  greater  probative  force,  and  tbe  evidence 
which  be  offers  has  a  much  wider  scope  than 
his  memoranda.  We  think  the  defendant 
was  Justified  in  believing  that  this  witness 
was  beyond  its  reach,  and  that  It  was  hope- 
less to  attempt  to  produce  him  at  a  subse- 
quent time.  This  being  so,  it  had  no  growls 
for  a  motion  for  a  continuance,  and  such  an 
application  would,  indeed,  have  savored  of 
"trifling  with  the  court" 

Tbe  defendant's  exception  to  the  decision 
of  the  superior  court  denying  its  motion  for 
a  new  trial  is  sustained,  and  the  cause  is 
remanded  to  that  court  for  a  new  trial. 


MEIKLEHAM  et  al.  v.  CLARKE. 

(Supreme  Court  of  Rhode  Island.    Feb.  20, 
1906.) 

Wobk  AND  Lab  OB  —  Sebvices  Rendebed  — 

Evidence. 

Evidence  that  services  were  rendered  for 
one  with  his  permission,  that  he  stated  he  was 
to  pay  therefor,  and  that  he  afterwards  stated 
the  bill  would  be  taken  care  of,  authorizes  re- 
covery therefor  of  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  60,  Work  and  Labor,  $55.] 

Exception  from  Superior  Court,  Provi- 
dence County. 

Action  by  T.  M.  R.  Melkleham  and  others 
against  Wm.  C.  Clarke,  administrator.  De- 
cision for  plaintiffs.  Defendant  excepted, 
and  petitioned  for  new  trial.  Exception 
overruled,  petition  denied,  and  case  remit- 
ted for  Judgment 

John  Henshaw,  for  plaintiff.  Lefferts  S. 
Hoffman  and  Harry  P.  Cross,  for  defendants. 
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PER  CURIAM.  The  decision  was  In  ac- 
cordance with  the  law  and  the  evidence.  The 
presiding  justice  found  "that  the  services 
were  rendered  with  the  permission  of  Mr. 
Clarke,  and  that  he  stated  that  he  was  to 
pay  for  the  same,  and  that  he  afterwards 
stated  that  the  bill  would  be  taken  care  of. 

We  see  no  merit  in  the  suggestion  that 
there  should  be  a  new  trial  on  the  question  of 
.damages.  The  evidence  showed  the  amount, 
character,  and  value  of  the  services  render- 
ed; and,  If  the  defendant  desired  to  dispute 
the  same,  he  had  an  opportunity  to  do  so. 
There  was  no  conflicting  testimony  on  that 
point 

The  entries  in  the  diary  of  the  defendant's 
Intestate  were  clearly  inadmissible  for  the 
purpose  for  which  they  were  offered,  and  the 
plaintiff's  objection  thereto  was  properly  sus- 
tained. The  defendant's  exception  Is  over- 
ruled. 

We  do  not  think  the  character  or  weight 
of  the  newly  discovered  evidence  is  such  as 
to  make  it  probable  that  it  would  change  the 
conclusion  arrived  at  by  the  presiding  jus- 
tice. 

Petition  for  a  new  trial  denied,  and  case  re- 
mitted to  the  superior  court,  with  direction  to 
«nter  judgment  on  the  decision. 


Mcdonald  v.  lawton  spinning  co. 

(Supreme  Court  of  Rhode  Island.    Feb.  14, 
1906.) 

New  Tbial— Newlt  Discovered  Evidence. 

A  new  trial  will  not  be  granted  on  newly 
discovered  evidence  not  of  such  character  or 
weight  as  to  be  likely  to  change  the  jury's  view 
«f  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  i  226.] 

Action  by  Alexander  McDonald  against  the 
Lawton  Spinning  Company.  Verdict  for 
plaintiff.  Defendant  petitions  for  a  new 
trial.  Petition  denied,  and  case  remanded 
for  judgment 

John  J.  Heffernan  and  James  H.  Rlckard, 
Jr.,  for  plaintiff.  Vincent,  Boss  &  Barnefleld, 
for  defendant 

PER  CURIAM.  The  case  presents  several 
questions  of  fact  which  the  jury  have  found 
in  favor  of  the  plaintiff.  The  verdict  im- 
plies that  the  danger  was  not  an  obvious 
one,  and  that  the  plaintiff  had  not  been 
properly  warned  against  it  We  think  the 
jury  were  justified  In  so  finding.  To  an  un- 
instructed  observer  there  was  no  apparent 
tendency  In  the  roll  to  catch  the  fingers  of 
a  person  who  should  touch  It  and  the  no- 
tices posted  in  the  mill,  as  recited  In  the 
evidence,  did  not  in  our  opinion,  give  the 
hoy  such  specific  notice  of  the  danger  as  he 
was  entitled  to  have. 

Although  the  evidence  Is  conflicting  as 
to  the  relationship  between  the  plaintiff  and 
the  witness  Bell,  we  believe  the  jury  were 


justified  in  the  conclusion  that  the  employer 
had  put  the  plaintiff  under  Bell's  orders 
and  delegated  to  the  latter  the'  employer's 
power  of  direction  with  respect  to  him. 

We  do  not  think  the  newly  discovered  evi- 
dence is  of  such  character  or  weight  as  to 
be  likely  to  change  the  view  of  the  case 
wtiich  was  taken  by  the  jury. 

The  petition  for  new  trial  is  denied,  and 
the  case  Is  remanded  to  the  superior  court 
for  judgment  upon  the  verdict 


THORNTON  v.  RHODE  ISLAND  SUBUR- 
BAN RT.  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  20. 
1906.) 

New  Tbiai— Newit  Discovered  Evidence. 

A  new  trial  on  the  question  of  damages  in 
a  personal  injury  case  will  be  granted  on  newly 
discovered  evidence  tending  to  show  that  plain- 
tiff wag  not  in  such  a  desperate  physical  condi- 
tion as  claimed,  and  that  the  jury  were  led  by 
the  manner  in  which  the  case  was  presented  to 
them  to  take  an  exaggerated  view  of  the  severity 
>{  the  injuries. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  §  226.] 

Action  by  Mary  Josephine  Thornton 
against  the  Rhode  Island  Suburban  Railway 
Company.  There  was  a  verdict  for  plain- 
tiff, and  defendant  petitions  for  new  trial. 
Petition  granted,  and  case  remanded  for  fur- 
ther proceedings. 

P.  Henry  Qulnn,  David  S-  Baker,  and 
Lewis  A.  Waterman,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  Upon  a  review  of  the 
whole  record  of  testimony  the  court  Is  not 
satisfied  that  there  Is  sufilcient  weight  of 
evidence  to  support  the  verdict  of  the  jury 
to  the  full  extent  of  the  damages  awarded. 
It  appears  that  the  plaintiff  did  not  to  her 
testimony,  disclose  present  illnesses  of  some 
severity  and  considerable  duration  within  a 
year  prior  to  the  accident  but  such  illnesses 
were  found  to  have  existed  upon  evidence 
given  by  her  father;  that  she  has  never  re- 
ceived any  special  treatment  for  the  partic- 
ular disorder  of  which  she  complains  at 
any  time  since  the  accident;  and  It  further 
appears,  by  the  newly  discovered  evidence 
set  forth  in  the  affidavit  of  the  defendant's 
counsel,  that  the  plea  has  disclosed  in  evi- 
dence, In  the  trial  of  a  suit  brought  by  her 
mother  for  injuries  suffered  by  the  mother 
at  the  same  time,  facts  with  regard  to  her 
physical  condition  since  the  accident  which 
were  not  disclosed  at  the  trial  of  this  case, 
tending  to  show  that  she  was  not  in  such 
a  desperate  physical  condition  as  she  claim- 
ed as  a  result  of  this  accident  All  these 
things  combine  to  convince  the  court  that 
from  the  manner  in  which  the  case  was  pre- 
sented to  the  jury,  they  were  led  to  take  an 
exaggerated  view  of  the  severity  of  her  in- 
juries to  such  an  extent  as  to  Influence  them 
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improperly  In  the  finding  of  the  large  dam- 
ages awarded. 

As  a  new  trial  must  be  had  on  the  ques- 
tion of  damages,  it  Is  proper  to  observe  that 
the  first  and  fourth  special  issues  as  num- 
bered In  tbe  verdict  are  logically  applicable 
to  different  states  of  facts,  and  the  findings 
of  the  Jury  thereon  involve  strictly  an'  in- 
consistency. The  fourth  issue  should  have 
read:  "If  tbe  plaintiff  was  not  In  perfect 
health  before  the  accident,  was  she  made 
worse  by  the  accident?"  or  the  court  should 
have  Instructed  the  Jury  to  answer  the 
fourth  question  only  if  they  should  answer 
tbe  first  In  the  negative. 

Tbe  defendant's  petition  for  a  new  trial  is 
granted  upon  the  question  of  damages  only, 
and  the  case  is  remanded  to  the  superior 
court  for  further  proceedings. 


THORNTON  v.  RHODE  ISLAND  SUBUR- 
BAN RT.  CO. 

(Supreme  Court  of  Rhode  Island.    May  26, 
1906.) 

Appeal  and  Ebrob— Conditional  Reversal 
— Remittitur, 

Where  the  damages  assessed  in  a  personal 
Injury  case  are  greater  than  authorized  by  the 
evidence,  exception  based  thereon  will  be  sus- 
tained, and  new  trial  directed,  unless  plaintiff 
remit  the  excess  of  damages. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Mary  A  Thornton  against  the 
Rhode  Island  Suburban  Railway  Company. 
Verdict  for  plaintiff.  Defendant  brings  ex- 
ceptions. Exceptions  sustained,  and  new 
trial  granted,  conditionally. 

P.  Henry  Qulnn  and  Lewis  A  Waterman, 
for  plaintiff.  Henry  W.  Hayes,  Frank  T. 
Easton,  LeffertB  S.  Hoffman,  and  Alonzo  R. 
Williams,  for  defendant. 

PER  CURIAM.  The  only  question  raised 
by  the  exception  which  is  now  Insisted  upon 
is  whether  the  verdict  is  against  the  evidence, 
In  that  the  damages  assessed  are  excessive. 
We  think  that  there  is  no  sufficient  evidence 
that  the  synovitis  which  was  found  by  Dr. 
Smith  more  than  a  year  after  the  accident 
was  as  serious  as  tbe  plaintiff  contends,  and 
it  Is,  at  tbe  least,  improbable  that  it  was 
caused  by  the  accident.  Tbe  plaintiff  now 
seems  to  have  recovered  from  tbe  injuries 
which  she  received.  There  is  no  evidence 
that  she  had  neurasthenia.  We  are  forced 
to  the  conclusion  that  the  damage  suffered 
would  have  been  amply  compensated  by  the 
sum  of  $1,000. 

Tbe  exception  based  upon  the  amount  of 
the  damages  Is  sustained,  and  the  cause  is 
remanded  to  the  superior  court,  with  direc- 
tion to  grant  a  new  trial  unless  the  plaintiff 
shall  remit  $1,000  of  the  amount  given  by 
the  verdict  on  or  before  June  15th,  and,  if 
tbe  plaintiff  shall  make  such  remission,  to 
enter  judgment  upon  the  verdict  as  amended. 


McCRERY  et  nx.  t.  NIVIN  et  aL 

(Court  of   Chancery   of   Delaware.     Aug.   12, 
1907.) 

1.  Mortgages— Transfer  or  Property  Mort- 
gaged—Assumption  or  Mortgage. 

Whether  a  valid  agreement  by  a  vendee  of 
premises  to  assume  payment  of  a  mortgage  in- 
debtedness thereon  was  made,  and  by  the  as- 
signee of  the  mortgage  to  release  mortgagors, 
who  were  the  vendors,  depends  upon  the  law  of 
the  state  where  such  agreement  or  release  is  al- 
leged to  have  been  made. 

2.  Same. 

The  assumption  of  a  mortgage  indebtedness' 
on  land  by  the  vendee  thereof  is  not  established 
as  to  others  by  the  fact  that  his  widow  and 
executrix  included  it  in  the  list  of  his  debts  in 
her  petition  for  the  sale  of  land  to  pay  debts. 
8.  Pbincipal  and  Surety— Release  or  Sube- 

kit—  Extension  of  Time  op  Payment. 
An  extension  of  the  time  of  payment  of  a 
debt  after  demand  therefor,  without  fixing  any 
definite  period,  in  consideration  of  the  payment 
of  the  interest,  did  not  constitute  such  an  exten- 
sion of  the  time  of  payment  as  to  release  one 
having  the  rights  of  a  surety. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  §S  211,  212.] 

4.  Mortgages— Injubies  to  Property— Neg- 
ligence by  Mortgagee. 

Negligence  by  the  mortgagee  in  allowing 
the  mortgaged  property  to  become  wasted  and 
destroyed,  or  delay  in  foreclosing  the  mortgage 
when  not  requested  to  foreclose  by  the  mortga- 
gor, will  not  release  the  mortgagor. 

Bill  by  Jesse  B.  McCrery  and  wife  against 
Septimus  E.  Nlvin,  trustee,  and  another. 
Rule  to  show  cause  why  a  preliminary  In- 
junction should  not  be  granted  restraining 
defendants  from  selling  certain  lots  belonging 
to  Jesse  B.  McCrery.  Pending  the  hearing 
of  tbe  rule  a  restraining  order  was  Issued. 
Preliminary  injunction  refused,  rule  dis- 
charged, and  tbe  restraining  order  issued 
dissolved.  , 

Anthony  HIggins  and  Horace  Greeley  East- 
burn,  for  complainants.  Howell  3.  England 
and  A  M  Holding,  for  respondents. 

NICHOLSON,  Oh.  Upon  the  bill  of  com- 
plaint filed  in  this  cause  a  rule  was  Issued, 
directed  to  tbe  said  Septimus  B.  Nlvin,  trus- 
tee as  aforesaid,  and  Harry  I.  Gillis,  sheriff 
of  New  Castle  county,  requiring  them  to  show 
cause  why  a  preliminary  injunction  should 
not  be  granted  restraining  them  from  selling 
two  certain  lots  situated  in  the  city  of  Wil- 
mington, with  dwelling  houses  erected  there- 
on, belonging  to  the  said  Jesse  B.  McCrery, 
one  of  the  complainants;  tbe  said  lots  hav- 
ing been  advertised  to  be  sold  by  the  said 
Harry  I.  Gillis,  sheriff  as  aforesaid,  on  tbe 
27th  day  of  November,  1905,  under  and  by 
virtue  of  a  writ  of  venditioni  exponas  caused 
to  be  issued  by  the  said  Septimus  E.  Nlvin 
after  he  had  caused  a  writ  of  fieri  facias  to 
be  issued  upon  a  judgment  for  (2,000,  with 
interest  thereon  from  June  30,  1886,  which 
was  entered  under  a  warrant  of  attorney 
contained  In  a  bond  for  $2,000  accompanying 
a  mortgage  which  had  been  given  by  Nancy 
McCrery  and  Jesse  B.  McCrery,  her  hua> 
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band,  the  said  respondents,  to  one  Joseph 
Wiley  en  the  Bald  30th  day  of  Jane,  A.  D. 
1886,  and  which  were  assigned  on  the  same 
day  by  the  said  Joseph  Wiley  to  William  Mc- 
Cullough, trustee  nnder  the  will  of  Dr.  Hayes, 
and  afterwards  were  assigned  to  the  said 
Septimus  E.  Nlvln,  trustee  as  aforesaid,  by 
Blmlna  F.  McGullough,  widow  and  execu- 
trix of  the  said  William  McCullough.  This 
bond  and  the  accompanying  mortgage  were 
given  to  the  said  Joseph  Wiley  to  secure  a  part 
of  the  purchase  money  of  a  certain  mill  prop- 
erty situated  in  the  township  of  Lower  Ox- 
ford, In  the  county  of  Chester,  and  state  of 
Pennsylvania;  the  consideration  named  In  the 
deed  being  $3,500,  of  which  the  sum  of  $1,000 
was  paid  In  cash  by  the  said  Nancy  McCrery, 
and  the  balance  secured  by  the  above  men- 
tioned bond  and  mortgage  for  $2,000  and 
another  bond  and  mortgage  for  $500  consti- 
tuting a  second  Hen.  Pending  the  hearing 
and  determination  of  the  rale  to  show  cause 
why  a  preliminary  Injunction  should  not  be 
granted,  a  restraining  order  was  issued.  At 
the  return  of  the  rule  a  hearing  was  had 
upon  bill,  answer,  affidavits,  and  exhibits, 
and  the  Issues  Involved,  both  of  law  and  fact, 
were  thoroughly  argued  by  counsel  for  the 
respective  parties. 

In  many  respects  the  case  Is  a  hard  one, 
and  I  have  considered  every  fact  and  cir- 
cumstance presented,  as  well  as  every  ques- 
tion raised  by  counsel,  with  extreme  care 
and  deliberation.  The  complainants  base 
their  claims  for  relief  In  this  court  upon 
three  distinct  grounds,  which  are  stated  in 
the  brief  of  their  solicitors  in  the  following 
language:  "(1)  Because  the  complainants 
were  discharged  and  released  from  the  pay- 
ment of  the  mortgage  debt  by  William  Mc- 
Cullough, trustee,  who  owned  the  bond  and 
mortgage  at  the  time  of  the  sale  of  the  prop- 
erty to  Morton  in  1891.  This  discharge  is 
clearly  established  by  the  affidavit  of  Mr.  Mc- 
Crery and  of  Mrs.  McCullough,  and  by  the 
sworn  statement  of  Mrs.  Morton,  administra- 
trix of  Joseph  Morton,  in  the  orphans'  court 
proceeding  above  referred  to.  (2)  Because  of 
the  bargain  made  by  Nlvin  with  Tlmoney 
to  extend  the  time  of  the  payment  of  the 
mortgage  for  $2,000,  and  to  allow  it  to  re- 
main on  the  property  at  the  rate  of  5  per 
cent  per  annum,  in  consideration  of  Tlmon- 
ey's  purchasing  the  property  at  the  orphans' 
court  sale  on  November  16,  1806;  Nlvln  at 
this  time  having  full  knowledge  of  the  fact 
that  the  Mortons  owned  the  property  and  ad- 
mitted the  debt  as  their  own.  (3)  Because 
of  the  gross  negligence  of  Nlvin  In  allow- 
ing the  machinery  and  fixtures  to  he  sold 
and  removed  from  the  mill  premises,  and  In 
allowing  the  property  generally  to  become 
wasted  and  destroyed,  whereby  the  security 
for  the  debt  was  wholly  wasted  and  lost" 
Before  considering  these  contentions  it  will 
be  well  to  state  briefly  the  principal  undis- 
puted facts  In  the  case,  although  It  may  in- 
volve some  repetition. 


The  mill  property  above  described  was  con- 
veyed to  the  above-named  Nancy  McCrery  by 
one  Joseph  Wiley  on  the  30th  day  of  June, 
A.  D.  1886,  and  on  the  same  day  the  bond 
and  mortgage  for  $2,000  executed  by  the 
said  Jesse  B.  McCrery  and  Nancy  McCrery 
were  assigned  to  William  McCullough,  trus- 
tee under  the  will  of  Dr.  Hayes,  late  of 
West  Chester,  Chester  county,  Pa.,  and  the. 
bond  and  mortgage  for  $500  to  McCullough 
individually.  The  mill  was  Improved  and 
used  by  the  complainants  until  the  26th  day 
of  March,  A.  D.  1891,  when  It  was  sold  and 
conveyed  unto  Joseph  Morton  for  the  con- 
sideration of  $8,500,  of  which  consideration 
the  sum  of  $1,000  was  paid  in  cash,  and  the 
two  mortgages  above  described,  the  first  for 
$2,000  and  the  second  for  $500,  remained  as 
Hens  upon  the  property.  After  the  sale  of 
the  property  the  complainants  removed  to  the 
city  of  Wilmington,  and,  believing  them- 
selves relieved  from  any  obligation  for  the 
payment  of  the  $2,500  resting  upon  the  prop- 
erty, never  revisited  the  mill  nor  made  any 
inquiries  about  its  condition,  nor  were  they 
in  any  way  reminded  of  the  existence  of  the 
obligations  they  had  entered  Into  until  fore- 
closure proceedings  were  instituted  in  Chester 
county  in  1905,  and  they  were  notified  by  the 
said  Septimus  E.  Nlvin,  one  of  the  respond- 
ents. In  1895  Joseph  Morton,  the  grantee  of 
the  mill  property,  died,  and  in  November  of 
the  same  year  the  widow  sold  the  mill  prop- 
erty as  executrix  under  an  order  of  the  or- 
phans' court  for  the  payment  of  his  debts. 
It  was  sold  to  one  Dennis  Tlmoney  for  $3, 
subject  to  the  said  $2,000  mortgage  and  Its 
accumulated  interest,  amounting  to  $250,  but 
discharged  from  the  lien  of  the  $500  mort- 
gage; a  prior  order  of  the  court  to  sell. sub- 
ject to  both  mortgages  having  been  returned, 
"Property  unsold  for  want  of  bidders."  Wil- 
liam McCullough  had  died  in  April,  1892, 
and  in  September,  1892,  Elmina  F.  McCul- 
lough, his  widow  and  executrix,  had  assign- 
ed the  $2,000  bond  and  mortgage,  togeth- 
er with  other  securities  belonging  to  the 
estate  of  the  said  Dr.  Hayes,  to  the  said 
respondent  Septimus  E.  Nlvin,  who  had  been 
appointed  by  the  orphans'  court  of  Chester 
county  trustee  of  the  estate  of  the  said  Dr. 
Hayes,  successor  to  the  said  William  Mc- 
Cullough. After  the  property  was  sold  to 
Dennis  Tlmoney  it  was  suffered  to  fall  Into 
such  dilapidation  and  decay  that  when  it  was 
sold  in  1905  It  was  bought  in  by  Tlmoney  for 
the  sum  of  $101,  a  price  but  little  below 
Its  real  value  at  that  time,  as  alleged  In  the 
bill  of  complaint  and  not  denied.  Immed- 
iately after  the  sale  judgment  was  entered 
against  the  complainants  on  their  $2,000  bond, 
accompanying  the  mortgage,  in  New  Castle 
county  Del.,  as  already  described  for  the 
purpose  of  collecting  from  them  the  deficien- 
cy. The  rate  of  interest  specified  In  the  bond 
and  mortgage  was  6  per  cent,  but  was  sub- 
sequently reduced  to  5  per  cent  by  the  said 
trustee,  Septimus  E.  Nlvln,  and,  as  alleged 
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in  the  answer  and  not  denied  by  complain- 
ant, was  paid  throughout  the  whole  period 
with  reasonable  promptness. 

The  alleged  release  of  the  mortgagors, 
which  constitutes  the  complainant's  first 
ground  for  relief  Is  denied  in  the  answer. 
In  the  seventh  paragraph  of  the  bill,  complain- 
ants allege  that  the  Bald  William  McCul- 
lough,  who  held  the  said  bonds  and  mort- 
gages by  assignment  as  aforesaid,  "released 
and  discharged  the  complainants  from  any 
liability  on  the  same;  he  being  then  and 
there  satisfied  to  accept,  and  then  and  there 
considering,  the  said  mill  property  as  ample 
security  for  the  payment  of  the  said  bonds 
and  mortgages."  In  the  eighth  paragraph 
it  Is  alleged  that  one  Benjamin  F.  Taylor, 
a  real  estate  agent,  had  negotiated  the  sale 
"and  assisted  in  the  transactions  in  relation 
thereto  with  the  said  Morton  and  with  the 
said  William  McCullough."  Complainants  al- 
lege that,  as  they  were  about  to  remove  to 
the  city  of  Wilmington,  they  "left  the  mat- 
ter of  having  themselves  properly  released  and 
discharged  from  the  said  obligations  entirely 
in  the  hands  of  the  said  Benjamin  F.  Tay- 
lor." An  affidavit  of  Jesse  B.  McCrery  was 
filed  in  support  of  these  general  allegations 
of  the  bill;  but,  instead  of  being  more  spe- 
cific, it  seems  to  admit  that  bis  knowledge 
of  any  release  by  William  McCullough  rested 
solely  upon  the  statements  of  the  said  real 
estate  agent,  Benjamin  F.  Taylor.  After 
reciting  that  an  agreement  had  been  entered 
into  by  Morton,  which  contained  a  clause  re- 
lating to  the  assumption  of  the  debt  by  Mor- 
ton and  the  release  of  the  mortgage  by  Mc- 
Cullough, the  affidavit  proceeds  as  follows: 
"When  the  said  Benjamin  F.  Taylor  returned 
from  West  Chester  he  notified  deponent  that 
he  had  seen  the  said  McCullough,  and  the 
said  McCullough  stated  he  was  perfectly 
satisfied  to  have  the  property  sold  to  Morton, 
and  that  he  would  allow  the  money  secured 
by  the  said  two  bonds  and  mortgages  re- 
main on  the  property,  and  agreed  to  dis- 
charge deponent  and  his  wife  from  any  fur- 
ther liability  on  said  bonds  and  mortgages, 
and  to  look  only  to  the  said  mill  property 
and  to  the  said  Morton  alone  for  the  pay- 
ment of  the  same." 

McCrery 's  affidavit  contains  nothing  fur- 
ther to  Indicate  that  he  had  any  personal 
knowledge  of  such  an  agreement  to  release, 
but  intimates  that  he  believed  that  a  release 
was  indorsed  upon  the  bond.  Nor  does  the 
affidavit  of  Mrs.  McCullough  contain  any  alle- 
gation of  personal  knowledge  of  the  exist- 
ence of  any  release  by  McCullough,  or  any 
agreement  on  the  part  of  Morton  to  assume 
the  mortgage.  In  fact,  Mrs.  McCullough  ex- 
pressly alleges  that  "she  was  not  present  at 
the  time  the  alleged  agreement  was  made, 
between  the  said  William  McCullough,  the 
said  Morton,  and  the  McCrerys,  that  the  said 
McCullough  would  look  to  the  said  Morton 
for  the  payment  of  the  said  two  bonds  and 
mortgages,  as  in  said  bill  of  complaint  set 


forth."  The  agreement  for  the  sale  of  the 
property,  which  was  produced  at  the  hearing 
of  the  rule  as  an  exhibit,  contained  no  clause 
relating  to  the  assumption  of  the  debt  by 
Morton,  or  any  proposed  release  of  the  Mc- 
Crerys by  McCullough;  nor  did  the  bond 
contain  any  such  Indorsement  as  was  Inti- 
mated, or  believed  to  exist  by  the  said  Mc- 
Crery, or,  Indeed,  any  Indorsement,  except 
that  of  the  payment  of  interest  In  short, 
there  appears  to  be  such  a  total  failure  of 
proof  that  It  seems  hardly  necessary  to  con- 
sider this  branch  of  the  complainants'  case 
further.  It  Is  true  that  lenders  of  money  up- 
on bonds  and  mortgages  usually  lend  upon 
their  estimate  of  the  value  of  the  mortgaged 
premises,  and  In  making  such  loans  rarely 
consider  the  right  of  resort  to  the  personal 
obligation  of  the  mortgagor,  so  that  it  may 
well  be  that  Morton  would  have  been  willing 
to  assume  the  debt,  and  William  McCullough 
would  have  been  willing  to  execute  a  release, 
had  they  been  requested  so  to  do  by  the  Mc- 
Crerys or  their  agent;  but  there  Is  no  evi- 
dence before  me  from  which  I  could  infer 
the  fact  of  an  actual  assumption  or  of  a  re- 
lease. 

The  counsel  for  the  respondents  make  an 
exhaustive  reply  in  their  brief  to  this  claim 
of  complainants,  considering  in  detail  every 
shred  of  evidence  on  either  side  which  might, 
by  any  construction,  bear  upon  this  point; 
but,  in  view  of  the  practically  complete  fail- 
ure of  proof  on  the  part  of  the  complainants, 
I  will  refer  to  but  a  single  point,  which 
would  seem  to  be  conclusive.  He  contends, 
correctly,  that  "whether  a  valid  assumption 
or  agreement  upon  the  part  of  Morton  to  pay 
the  indebtedness  secured  by  said  bond  and 
mortgage  was  made  depends  upon  the  law 
of  the  state  where  such  contract  or  release  Is 
alleged  to  have  been  made" — citing  Scudder 
v.  Bank,  91  U.  S.  406,  23  L.  Ed.  245;  1  Jonea 
on  Mortgages,  f  656;  Scott  v.  Duffy,  14  Pa. 
18;  S.  G.  Bldg.  Ass'n  v.  Stockton,  148  Pa. 
146,  23  Atl.  1063— and  then  quotes  from  the 
laws  of  Pennsylvania,  where  the  Bald  con- 
tract or  release  is  alleged  to  have  been  made, 
the  foUowlng  act,  passed  in  1878:  "Section 
1.  Be  it  enacted,  etc.,  that  grantee  of  real 
estate  which  Is  subject  to  ground  rent  or 
bound  by  mortgage  or  other  encumbrance, 
shall  not  be  personally  liable  for  the  pay* 
ment  of  such  ground  rent,  mortgage  or  other 
encumbrance,  unless  he  shall,  by  an  agree- 
ment in  writing,  have  expressly  assumed  a 
personal  liability  therefor,  or  there  shall  be 
express  words  in  the  deed  of  conveyance 
stating  that  the  grant  is  made  on  condition 
of  the  grantee  assuming  sneb  personal  lia- 
bility: Provided,  that  the  use  of  the  words 
'under  and  subject  to  the  payment  of  such 
ground  rent,  mortgage  or  other  encumbrance,' 
shall  not  alone  be  so  construed  as  to  make 
such  grantee  personally  liable  as  aforesaid." 
P.  L.  205;  Wunderlich  v.  Sadler,  189  Pa.  469, 
42  Atl.  109. 

In  concluding  the  discussion  of  this  branch 
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of  complainants'  case,  It  Is  assuredly  not 
necessary  to  discuss  the  contention  of  com- 
plainants' solicitors  that  the  assumption  of 
the  mortgage  by  Morton  Is  proved  by  the 
fact  that  his  widow  and  executrix  Included 
it  In  the  list  of  his  debts  In  her  petition  to 
the  orphans'  court  for  the  sale  of  land  to  pay 
debts.  It  Is  too  obvious  that  no  rights  or  ob- 
ligations of  others  can  be  thus  affected. 

This  brings  me  to  the  complainants'  second 
contention,  as  above  quoted  from  the  brief 
of  their  solicitors,  to  which  the  greater  part 
of  their  brief  is  devoted.  If  it  should  ap- 
pear that  the  facte  stated  In  this  paragraph 
of  their  brief  have  been  alleged  In  the  bill 
and  sustained  by  proof  against  the  denial  of 
the  respondents,  the  legal  questions  raised 
are  of  such  importance  and  difficulty  as  to 
require  careful  consideration  and  lengthy  dis- 
cussion. When  a  mortgagor  conveys  the 
mortgaged  premises,  and  the  grantee  assumes 
the  mortgage,  the  law  governing  the  rela- 
tions of  mortgagor,  mortgagee,  and  grantee 
is  fully  stated  by  Pomeroy  in  his  work  on 
Equity  Jurisprudence,  as  follows:  "The  as- 
sumption produces  Its  most  important  ef- 
fect, by  the  operation  of  equitable  principles, 
upon  the  relations  subsisting  between  the 
mortgagor,  the  grantee,  and  the  mortgagee. 
As  between  the  mortgagor  and  the  grantee, 
the  grantee  becomes  the  principal  debtor 
primarily  for  the  debt,  and  the  mortgagor 
becomes  a  surety,  with  all  the  consequences 
flowing  from  the  relation  of  suretyship.  As 
between  these  two  and  the  mortgagee,  al- 
though be  may  treat  them  both  as  debtors, 
and  may  enforce  the  liability  against  either, 
still,  after  receiving  notice  of  the  assump- 
tion, he  is  bound  to  recognize  the  condition 
of  suretyship,  and  to  respect  the  rights  of 
the  surety  in  all  of  his  subsequent  dealings 
with  them.  Payment,  therefore,  by  a  grantee 
wbo  has  assumed  the  entire  mortgage  debt, 
completely  extinguishes  the  mortgage.  He 
cannot  be  subrogated  to  the  rights  of  the 
mortgagee,  and  keep  the  mortgage  alive  for 
any  purpose.  While  the  mortgagee  may  re- 
lease the  mortgagor  without  discharging  the 
grantee,  his  release  of  the  grantee,  or  his 
valid  extension  of  the  time  of  payment  to  the 
grantee,  without  the  mortgagor's  consent, 
would  operate  to  discharge  the  mortgagor. 
In  short,  the  doctrines  concerning  suretyship 
must  control  the  dealings  between  these 
three  parties.  When  land  is  thus  conveyed, 
with  an  assumption  of  a  mortgage  by  the 
grantee  contained  in  the  deed,  subsequent 
grantees  holding  under  the  conveyance  are 
charged  with  notice,  and  the  land  continues 
to  be  the  primary  fund  for  payment,  as 
though  the  fact  were  recited  in  their  own 
deeds."  Pom.  Eq.  Jur.  (2d  Ed.)  pp.  1845- 
1847,  S  1206,  and  notes,  containing  a  full  list 
of  authorities  upon  which  the  text  is  based. 

In  the  present  case,  as  already  shown,  it 
cannot  be  held  that  there  was  any  express 
sssmnptlon  of  the  mortgage  by  the  grantee; 
put  the  grantee  took  the  land  subject  to  the 


mortgage,  the  amount  of  which  was  deducted 
from  the  purchase  money.  In  such  cases  the 
view  taken  of  the  law  governing  the  rela- 
tions of  mortgagor,  grantee,  and  mortgagee 
by  the  courts  of  New  York  is  fully  stated  by 
Finch,  J.,  who  delivered  the  opinion  of  the 
court  in  the  case  of  Murray  et  al.  v.  Mar- 
shall, 94  N.  Y.  611,  615,  as  follows:  "While, 
as  we  have  said,  no  strict  and  technical  re- 
lation of  principal  and  surety  arose  between 
the  mortgagor  and  his  grantee  from  the  con- 
veyance subject  to  the  mortgage,  an  equity 
did  arise,  which  could  not  be  taken  from  the 
mortgagor  without  his  consent,  and  which 
bears  a  very  close  resemblance  to  the  equita- 
ble right  of  a  surety,  the  terms  of  whose 
contract  have  been  modified.  We  cannot  ac- 
curately denominate  the  grantee  a  principal 
debtor,  since  he  owes  no  debt,  and  Is  not  per- 
sonally a  debtor  at  all;  and  yet,  since  the 
land  Is  the  primary  fund  for  the  payment  of 
the  debt,  and  so  his  property  stands  spe- 
cifically liable  to  the  extent  of  its  value  in 
exoneration  of  the  bond,  it  is  not  Inaccurate 
to  say  that  as  grantee,  and  in  respect  to  the 
land,  and  to  the  extent  of  its  value,  he  stands 
In  the  relation  of  a  principal  debtor,  and  to 
the  same  extent  the  grantor  has  the  equities 
of  a  surety.  This  follows  Inevitably  from 
the  right  of  subrogation  which  inheres  In  the 
original  contract  of  sale  and  conveyance.  It 
is  a  definite  and  recognized  right,  which,  in 
the  absence  of  an  express  agreement,  will  be 
founded  upon  one  Implied.  Gans  v.  Thieme, 
93  N.  Y.  232.  When  the  mortgagor  in  this 
case  sold  expressly  subject  to  the  mortgage, 
remaining  liable  upon  his  bond,  he  had  a 
right,  as  against  his  grantee,  to  require  that 
the  land  should  first  be  exhausted  in  the 
payment  of  the  debt  Presumably  the 
amount  of.  the  mortgage  was  deducted  from 
the  purchase  price,  or  at  least  the  transfer 
was  made  and  accepted  In  view  of  the  mort- 
gage lien.  Seller  and  buyer  both  acted  upon 
the  understanding  that  the  land  bound  for 
the  debt  should  pay  the  debt  as  far  as  it 
would  go,  and  their  contract  necessarily  im- 
plied that  agreement.  Through  the  right  of 
subrogation  the  vendor  could  secure  his  safe- 
ty, and  that  right  could  not  be  invaded  with 
impunity.  It  was  Invaded.  When  the  cred- 
itor extended  the  time  of  payment  by  a  valid 
agreement  with  the  grantee,  he  at  once,  for 
the  time  being,  took  away  the  vendor's  orig- 
inal right  of  subrogation.  He  suspended  its 
operation  beyond  the  terms  of  the  mortgage. 
He  put  upon  the  mortgagor  a  new  risk,  not 
contemplated,  and  never  consented  to.  The 
value  of  the  land,  and  so  the  amount  to  go 
In  exoneration  of  the  bond,  might  prove  to  be 
very  much  less  at  the  end  of  the  extended 
period  than  at  the  original  maturity  of  the 
debt,  and  the  latter  might  be  Increased  by  an 
accumulation  of  Interest  The  creditor  had 
no  right  thus  to  modify  or  destroy  the  orig- 
inal right  of  subrogation.  What  he  did  was 
a  conscious  violation  of  this  right;  for  the 
fact  that  he  dealt  with  the  grantee  for  an 
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extension  of  the  mortgage  shows  that  he 
knew  of  the  conveyance  and  that  it  left  the 
land  bound  in  the  hands  of  the  grantee. 
Knowing  this,  he  Is  chargeable  with  knowl- 
edge of  the  mortgagor's  equitable  rights,  and 
meddled  with  them  at  his  peril.  Bat  it  does 
not  follow  that  the  vendor  was  thereby  whol- 
ly discharged.  The  grantee  stood  In  the 
quasi  relation  of  principal  debtor  only  in 
respect  to  the  land  as  the  primary  fund,  and 
to  the  extent  of  the  value  of  the  land.  If 
that  value  was  less  than  the  mortgage  debt, 
as  to  the  balance  he  owed  no  duty  or  obliga- 
tion whatever;  and  so  to  that  the  mortgagor 
stood  to  the  end,  as  he  was  at  the  beginning, 
the  sole  principal  debtor.  From  any  such 
balance  he  was  not  discharged,  and  as  to 
that  no  right  of  his  was  in  any  manner  dis- 
turbed. The  measure  of  his  injury  was  his 
right  of  subrogation,  and  that  necessarily 
was  bounded  by  the  value  of  the  land.  The 
extension  of  time,  therefore,  operated  to  dis- 
charge him  only  to  the  extent  of  that  value. 
At  the  moment  of  the  extension  bis  right  of 
subrogation  was  taken  away,  and  at  that 
moment  he  was  discharged  to  the  extent  of 
the  value  of  the  land,  since  the  extension 
barred  his  recourse  to  It,  and,  once  discharg- 
ed, he  could  not  again  be  made  liable.  From 
that  moment  the  risk  of  future  depreciation 
fell  upon  the  creditor,  who  by  the  extension 
practically  took  the  land  as  his  sole  security 
to  the  extent  of  its  then  value  and  assumed 
the  risk  of  getting  that  value  out  of  it  In  the 
future.  But  the  Special  Term  went  further, 
and  held  that  the  mortgagor  was  absolutely 
discharged  by  the  extension.  That  might  or 
might  not  be,  and  depended  upon  the  ques- 
tion whether  the  value  of  the  land  equaled  or 
fell  below  the  debt.  For,  conceding  the  gen- 
eral rule  that  the  surety  is  discharged  utter- 
ly by  a  valid  extension  of  the  time  of  pay- 
ment, and  that  the  mortgagor  stands  In  the 
position  and  has  the  rights  of  a  surety,  it 
must  be  steadily  remembered  that  he  can  on- 
ly be  discharged  so  far  as  he  is  surety,  that 
he  holds  that  position  only  up  to  the  value 
of  the  land,  and  beyond  that  is  still  principal 
debtor  without  any  remaining  equities." 

In  Spencer  v.  Spencer,  95  N.  X.  358,  Ru- 
ger,  0.  J.,  who  delivered  the  opinion  of  the 
court,  refers  to  the  above  case  as  follows: 
"We  recently  decided.  In  the  case  of  Murray 
v.  Marshall,  that  the  grantor  of  real  estate, 
who  had  conveyed  the  same  subject  to  the 
payment  of  a  mortgage,  occupied  to  the  ex- 
tent of  the  value  of  the  land  the  position  of, 
and  was  entitled  to  the  same  rights  as,  a 
surety,  and,  when  the  holder  of  the  mortgage 
had  by  a  valid  contract  with  the  owner  of 
the  equity  of  redemption  postponed  the  time 
for  its  payment  beyond  the  time  therein 
provided,  he  had  so  Impaired  the  equitable 
rights  of  the  mortgagor  as  to  discharge  him 
from  liability  to  the  extent  of  the  value  of 
the  land  mortgaged." 

This  extremely  Interesting  question  has 
never  been  passed  upon  by  the  courts  of 


Delaware  or  Pennsylvania,  and  only  after 
an  exhaustive  examination  of  the  law  of 
mortgage  In  those  states  would  it  be  possible 
to  determine  whether  the  reasoning  of  the 
New  York  courts  would  apply  and  their 
conclusions  be  adopted  either  within  my  own 
Jurisdiction  or  in  that  of  the  Pennsylvania 
courts.  In  the  determination  of  the  ques- 
tion, I  should,  of  course  be  governed  by  the 
laws  of  Pennsylvania,  as  Is  the  contention  of 
the  solicitors  for  the  respondent  I  have 
considered  It  both  desirable  and  proper  foi 
me  to  make  this  statement  of  the  questions 
of  law  raised  by  the  complainants'  counsel 
In  advance  of  determining  whether  the  plead- 
ings, affidavits,  and  exhibits  upon  which  the 
rule  was  argued  establish  the  fact  that  there 
was  any  valid  agreement  on  the  part  of  the 
mortgagee  with  the  grantee  of  the  mortgaged 
premises  to  extend  the  time  of  payment. 

The  only  allegations  upon  this  point  con- 
tained in  the  bill  are  as  follows: 

Paragraph  14:  "  •  •  •  That  your  com- 
plainants are  further  Informed  and  believe 
that  because  of  the  difficulty  in  collecting 
the  said  Interest  from  the  said  Morton,  to 
wit,  on  or  about  the  26th  day  of  April, 
1894,  the  said  Septimus  B.  Nivin  demanded 
payment  of  the  said  sum  of  $2,000  secured 
by  the  said  bond  and  mortgage  for  that 
amount  of  the  said  Morton,  and  that  he 
thereafter  agreed  with  the  said  Joseph  Mor- 
ton to  extend  the  time  of  payment  of  the 
said  debt  In  consideration  that  'the  said 
Joseph  Morton  would  pay  him  interest  there- 
on at  the  rate  of  6  per  cent  per  annum, 
and  that  thereafter,  and  until  the  time  of  the 
entering  of  the  Judgment  in  the  Superior 
Court  of  New  Castle  county  as  aforesaid, 
the  said  Joseph  Morton,  until  the  time  of 
his  death  as  aforesaid,  and  the  said  Dennis 
Timoney  from  on  or  about  April  7, 1896,  paid 
Interest  at  the  rate  of  5  per  centum  per  an- 
num on  the  said  bond  and  mortgage  to  the 
said  Septimus  E.  Nivln,  trustee  as  aforesaid; 
that  the  complainants  had  no  knowledge  of 
this  said  agreement  to  extend  the  time  of 
payment  of  the  said  debt  of  $2,000  until  many 
years  thereafter,  to  wit  until  after  the  enter- 
ing of  the  said  Judgment  In  tbe  Superior 
Court  of  New  Castle  county,  as  aforesaid,  and 
did  not  consent  thereto." 

Paragraph  15:  "Complainants  are  in- 
formed, believe,  and  aver  that  the  said  Septi- 
mus E.  Nivin,  trustee  as  aforesaid,  demanded 
payment  of  the  said  bond  and  mortgage  for 
$2,000  of  the  said  Joseph  Morton  several 
times  during  the  year  1894,  and  after  his 
death,  during  the  year  1905,  demanded  pay- 
ment thereof  of  Jane  Morton,  the  adminis- 
tratrix of  the  said  Joseph  Morton,  and  that 
he,  after  such  demands,  extended  the  time  of 
payment'  of  the  said  bond  and  mortgage  to 
the  said  Joseph  Morton  and  his  said  admin- 
istratrix, in  consideration  of  their  paying  to 
him  5  per  cent  Interest  thereon  per  annum; 
that  the  said  Septimus  E.  Nivin,  trustee  as 
aforesaid,  during  the  year  1896  and  at  varl- 
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otis  times  thereafter,  as  complainants  are  in- 
formed and  believe,  demanded  payment  of 
the  said  bond  and  mortgage  for  $2,000  of 
the  said  Dennis  Tlmoney,  and  at  various 
times  during  the  period  that  the  said  Tlmon- 
ey owned  the  said  mill  property  extended  the 
time  for  the  payment  of  the  said  bond  and 
mortgage,  at  his  request  and  In  consideration 
of  his  paying  Interest  thereon  at  the  rate 
of  5  per  cent,  per  annum;  that  all  of  these 
said  extensions  for  the'  time  of  payment  of 
the  said  bond  and  mortgage  were  made  with- 
out the  knowledge  or  consent  of  the  com- 
plainants." 

To  these  allegations  the  answer  of  Septi- 
mus E.  NIvIn,  one  of  the  respondents,  re- 
plies, as  follows,  In  paragraph  14: 

••*  *  *  Defendant  also  denies  that,  be- 
cause of  the  difficulty  of  collecting  Interest 
on  said  debt  from  said  Morton;  as  alleged  by 
complainants,  or  for  any  other  reason,  he 
demanded  payment  of  the  principal  of  said 
debt  from  said  Morton  and  agreed  with  him 
to  extend  the  time  of  the  payment  thereof, 
or  that  he  either  made  such  demand  or 
agreed  to  such  extension  for  any  considera- 
tion whatever.  Defendant  did,  some  years 
ago,  reduce  the  interest  on  said  debt  from  6 
per  cent  to  5  per  cent,  but  not  for  any  such 
reason  or  upon  any  such  consideration  as 
complainants  allege,  but  simply  because,  when 
such  reduction  in  interest  was  made,  the  cur- 
rent rate  of  interest  In  Chester  county,  Pa., 
upon  such  loans,  was  5  per  cent,  and  defend- 
ant thought  that  in  fairness  that  was  as 
much  interest  as  ought  to  be  exacted  for  this 
loan.  Such  reduction  m  no  way  injured  com- 
plainants." 

Paragraph  15:  "Defendant  denies  all  of 
the  averments  made  in  paragraph  IS  of  com- 
plainant's bill.    •   •    •*♦ 

It  is  also  alleged  in  several  affidavits  that 
at  the  time  of  the  sale  of  the  mill  property 
under  the  order  of  the  orphans'  court  It 
was  announced  by  Nlvin,  or  some  one,  that 
the  mortgage  would  be  allowed  to  remain  up- 
on the  property.  It  Is  denied  by  the  affidavit 
of  Mr.  Nlvin  that  he  made  any  such  an- 
nouncement, and  he  avers  that,  the  property 
having  been  sold  under  the  order  of  the  or- 
phans' court  subject  to  the  mortgage,  It  was 
so  stated  by  his  counsel,  who  Was  present 
at  the  sale.  It  Is  manifest  from  the  mere 
statement  of  these  allegations,  that  no  valid 
extension  of  time  within  the  meaning  of  the 
law  is  even  alleged,  much  less  proved;  that 
is.  a  valid  contract  to  extend  payment  for  a 
definite  period,  and  not  a  mere  forebearance. 
It  follows,  therefore,  that  there  are  no  facts 
before  me  to  sustain  the  second  contention 
made  by  the  complainants'  solicitors;  and 
it  Is  not  only  unnecessary,  but  would  be  Im- 
proper, for  me  to  enter  into  a  discussion  of 
the  questions  of  law  I  have  stated  above. 

The  last  contention  of  the  complainants 
cannot  be  seriously  considered;  the  law  of 
mortgage  being  too  well  settled  for  me  to  dis- 
cuss the  claim  that  negligence  on  the  part 


of  the  mortgagee  to  look  after  the  condition 
of  the  mortgaged  premises,  or  his  delay  In 
foreclosing  the  mortgage,  when  not  requested 
to  foreclose  by  the  mortgagor,  could  release 
the  mortgagor.  The  case  of  the  complainant 
Jesse  B.  McCrery  is  a  hard  one,  and  the  ab- 
solute indifference  of  the  holders  of  the 
bond  and  mortgage  to  the  condition  of  the 
mortgaged  property,  although  residing  with- 
in a  few  miles  of  it,  has  resulted  in  disaster 
to  him  as  a  mortgagor;  but  it  is  manifest 
from  the  whole  case  as  presented  to  me  by 
the  affidavits  and  exhibits  to  which  I  have 
not  deemed  it  necessary  to  refer,  as  well  as 
by  those  I  have  discussed,  that  the  complain- 
ants' Ignorance  of  the  law  and  their  implicit 
confidence  in  an  agent  are  the  real  causes  of 
their  calamity,  and  that  the  case  presented 
to  me  is  one  in  which  a  court  of  equity  has  no 
power  to  relieve  from  the  harsh  incidents  of 
settled  rules  of  law. 

The  motion  for  a  preliminary  Injunction 
must  be  refused,  the  rule  discharged,  and  the 
restraining  order  heretofore  Issued  dissolved. 
Let  an  order  be  entered  accordingly. 


(2U  Pa.  291) 
In  re  REAL  ESTATE  INVESTMENT  CO.'S 
ASSIGNED  ESTATE. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

estoppei/— eqintabm    estoppel  —  position 

in  Judicial  Proceedings. 

Plaintiff  presented  a  claim  before  an  audi- 
tor against  an  assigned  estate  for  breach  of  an 
agreement  to  pay  an  existing  debt  in  houses. 
The  claim  was  disallowed  for  failure  of  proof  of 
the  amount  of  the  loss.  Held,  that  plaintiff 
was  precluded  from  presenting  his  claim  on  a 
quantum  meruit  for  work  done  before  another 
auditor  distributing  a  different  fund. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  {  106.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

In  the  matter  of  the  assigned  estate  of  the 
Real  Estate  Investment  Company.  From  an 
order  sustaining  exceptions  to  the  auditor's 
report,  William  J.  Murphy  appeals.  Af- 
firmed. 

See  64  Atl.  S31. 

The  following  Is  the  opinion  of  the  court 
below: 

"The  exceptions  to  the  award  to  Mr.  Mur- 
phy are  sustained.  He  presented  bis  claim 
under  the  compromise  agreement  before  the 
former  auditor,  and  it  was  allowed.  We 
held  that  the  auditor  was  in  error  in  his 
measure  of  damage,  as  Mr.  Murphy  had  not 
proved  the  value  of  the  houses  he  was  to  get 
under  that  agreement  and  referred  the  mat- 
ter back  to  the  auditor  to  let  him  prove  the 
amount  of  his  loss,  to  wit  the  value  of  the 
houses.  He  declined  to  offer  any  evidence 
of  that  value,  probably  because  there  was  no 
value  to  the  houses  above  the  incumbrance. 
The  auditor  then  declined  to  award  him  any- 
thing, and  the  Supreme  Court  sustained  that 
finding.    It  must  be  borne  in  mind  that  it 
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was  never  decided  that  he  had  no  claim  on 
the  compromise  agreement,  but  on  the  con- 
trary the  reverse  was  decided.  He  failed  to 
get  an  award  because  he  did  not  prove  the 
amount  of  his  loss.  A  new  fund  having 
arisen,  and  a  new  auditor  appointed,  Mr. 
Murphy  seeks  to  rescind  or  declare  Ineffec- 
tive the  compromise  agreement,  and  claim  on 
what  he  calls  a  "quantum  meruit"  for  the 
work  he  did.  This  we  think  he  cannot  do. 
He  has  had  his  day  in  court,  and  he  cannot 
now  change  his  claim  as  he  seeks  to  do. 
When  the  new  fund  was  raised,  he  might 
perhaps  still  have  presented  evidence  of  the 
value  of  the  houses,  if  such  a  thing  was  pos- 
sible, but  that  was  the  limit  of  his  right." 
Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER  and  STEW- 
ART, JJ. 

Ormond  Rambo,  for  appellant.  Lincoln 
L.  Eyre,  Thomas  Ridgway,  R.  M.  Townsend, 
Richard  S.  Hunter,  and  George  Harrison 
Fisher,  for  appellees 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 


(218  Pa.  344) 

In  re  GRAHAM'S  ESTATE.    (No.  1.) 

(Supreme  Court  of  Pennsylvania.     May  20, 
1007.) 

Trusts  —  Embezzlement  bt  Trustee  —  Lia- 
bility of  Co-Trustees. 

Testator  appointed  three  trustees  under  his 
will,  one  of  whom  was  allowed  by  the  other  two 
to  manage  and  control  the  estate.  After  many 
years  it  appeared  that  the  third  trustee  had  em- 
berated  the  trust  funds,  and  the  other  trustees 
had  died  meanwhile  without  ever  having  receiv- 
ed any  portion  of  the  same.  Held  that,  in  or- 
der to  charge  the  estate  of  the  two  trustees  who 
had  not  assisted  in  the  management  of  the  de- 
ceased's estate  with  the  loss,  it  must  appear 
that  the  devastavit  occurred  in  their  lifetime 
and  that  their  negligence  contributed  to  the 
same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {{  346-349.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  David  Gra- 
ham, deceased.  From  an  order  dismissing 
exceptions  to  the  auditor's  report,  Frank  D. 
Graham  and  John  D.  Ford  appeal   Reversed. 

From  the  record  it  appeared  that  a  peti- 
tion for  an  account,  which  was  filed  by  the 
Administrator  de  bonis  non  cum  testamento 
annexo  of  David  Graham  and  by  five  of  his 
grandchildren,  set  forth  that  David  Graham 
died  in  September,  1871,  leaving  a  last  will, 
of  which  he  appointed  Theodore  R.  Graham, 
David  Graham,  Jr.,  and  David  Young  ex- 
ecutors, to  whom  letters  testamentary  were 
duly  granted;  that  David  Graham,  Jr.,  died 
July  4, 1886,  leaving  a  last  will,  of  which  he 
appointed  bis  wife,  Maria  Elizabeth  Gra- 
ham, executrix;  that  David  Young  died  Octo- 
ber 4,  1890,  leaving  a  last  will,  of  which  he 
appointed  Theodore  R.  Graham,  Frank  D. 


Graham,  and  John  D.  Ford  executors;  that 
Theodore  R.  Graham  was  dismissed  as  ex- 
ecutor of  the  will  of  David  Graham  on  May 
13,  1896;  that  the  Commonwealth  Title  In- 
surance &  Trust  Company  was  appointed 
administrator  de  bonis  non  cum  testamento 
annexo  of  David  Graham  on  May  14,  1896; 
that  the  executors  of  the  will  of  David 
Young  had  not  filed  an  account  of  their  ad- 
ministration of  his  estate,  although  more 
than  29  years  had  elapsed  since  the  grant  of 
letters  to  them;  that  by  the  terms  of  the  will 
of  David  Graham  his  estate  was  to  be  held 
by  his  executors  and  trustees  for  the  life  of 
his  children,  with  remainder  to  their  issue, 
and,  in  case  any  child  should  die  without  Is- 
sue, his  share  was  to  be  held  for  the  remain- 
ing children  of  testator  and  their  issue;  that 
by  the  terms  of  the  will  of  testator  the 
moneys  of  bis  estate  were  to  be  invested 
in  first  mortgage  on  real  estate  and  bonds 
of  the  United  States  or  state  of  Pennsylva- 
nia; that  of  the  seven  children  of  David 
Graham  only  Frank  D.  Graham  and  Theo- 
dore R.  Graham  survived,  and  of  those  who 
died  only  William  R,  Graham  and  Edwin 
Graham  had  left  children;  that  in  May,  1896, 
when  Theodore  R.  Graham  was  dismissed 
from  his  office,  petitioners  bad  learned  that, 
as  alleged,  the  executors  of  and  trustees  un- 
der the  will  of  David  Graham  had  been 
guilty  of  gross  mismanagement  of  said  es- 
tate, and  that  David  Graham,  Jr.,  and  David 
Young  bad  been  supinely  negligent  of  their 
duties,  so  that  it  was  in  the  power  of  Theo- 
dore R.  Graham  to  embezzle  and  defraud  the 
said  estate;  that  David  Young  was  a  borrow- 
er from  said  estate,  and  permitted  moneys 
of  the  estate  to  be  loaned  to  a  firm  of  which 
be  was  a  member;  that  proceedings  had 
been  begun  in  1896  in  the  orphans'  court 
for  an  accounting,  and  that  under  proceed- 
ings in  said  court  an  account  was  stated  for 
Theodore  R.  Graham,  the  surviving  and  de- 
faulting executor  of  the  will  of  David  Gra- 
ham, by  an  auditor  appointed  by  the  court, 
showing  that  he  was  indebted  to  said  estate 
in  the  sum  of  $149,675.51;  and  that  an  order 
to  pay  had  not  been  compiled  with  by  the 
said  Theodore  R.  Graham,  and  an  attach- 
ment thereunder  was  returned  not  served. 
The  petitioners  prayed  for  a  citation  on  the 
executrix  and  executors  of  the  deceased  ex- 
ecutors to  file  accounts  for  their  respective 
decedents. 

The  answers  of  respondents  set  forth  that 
the  individual  petitioners  who  were  sul  juris, 
and  those  who  were  minors  by  their  guard- 
ians, had  an  opportunity  to  obtain  full  infor- 
mation in  regard  to  the  estate  of  David 
Graham  at  any  time  they  so  desired;,  that 
the  deceased  executors  had  not  been  supine- 
ly negligent  of  their  duties  or  were  guilty 
of  any  mismanagement  of  said  estate,  or 
that  by  any  culpable  mismanagement  they 
put 'It  in  the  power  of  Theodore  R.  Graham 
to  embezzle  and  defraud;  that  the  said  David 
Young  did  not  unlawfully  borrow  moneys 
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from  said  estate,  or  permit  the  lending  of 
moneys  of  the  decedent's  estate  to  the  firm 
of  which  he  was  a  member;  that  petitioners 
had  not  exercised  due  diligence  In  enforcing 
their  claims  against  the  said  Theodore  R. 
Graham,  and  that  any  statement  of  an  ac- 
count for  Theodore  R.  Graham  could  not 
affect  respondents  or  be  a  charge  against 
them;  that  all  the  debts  of  the  said  David 
Graham  had  been  fully  paid  and  discharged 
more  than  30  years  before  the  filing  of  the 
said  petition;  that  the  assets  of  the  estate 
of  said  David  Graham  were  In  the  possession 
and  control  of  the  said  Theodore  R.  Graham, 
a  son  of  David  Graham,  and  uncle  of  the  In- 
dividual petitioners,  and  were  In  such  pos- 
session and  control  with  the  acquiescence 
and  permission  of  the  Individual  petitioners; 
that  Theodore  R.  Graham  was  a  man  in 
active  business,  having  the  full  respect  and 
confidence  of  the  business  community  at  all 
times  during  the  lifetime  of  respondents*  de- 
cedents; that  the  said  Theodore  R.  Graham 
has  been  dismissed  from  his  office  as  execu- 
tor on  the  application  of  petitioners  without 
any  notice  to  respondents;  that  more  than  30 
years  had  elapsed  since  the  death  of  David 
Graham;  that  the  debts  of  «aid  David  Gra- 
ham had  been  paid  more  than  30  years  ago: 
and  that  the  estate  had  passed  Into  the  hands 
of  said  Theodore  R.  Graham  as  trustee  with- 
out any  demand  upon  his  coexecutors  for  an 
accounting,  and  with  the  full  knowledge  and 
assent  of  the  parties  in  interest. 

The  case  was  referred  to  James  C.  Still- 
well,  Esq.,  auditor,  who  reported  In  favor  of 
the  petitioners.  Exceptions  to  the  auditor's 
report  were  dismissed  in  an  opinion  by  Ash- 
man, J.,  and  the  following  decree  was  en- 
tered: "And  now,  July  17,  1906,  the  supple- 
mental report  of  the  auditor,  to  whom  was 
recommitted  the  report  of  the  auditor  to 
state  an  account  of  David  Young  and  David 
Graham,  Jr.,  executors  and  trustees  under 
the  will  of  David  Graham,  deceased,  and  to 
make  distribution  of  the  amount  found  to 
be  due  by  the  said  executors  and  trustees, 
having  been  duly  filed  with  exceptions  there- 
to, and  the  said  exceptions  having  been  dis- 
missed on  July  14th,  Instant,  and  the  said 
auditor's  report  confirmed,  it  is  hereby  order- 
ed, adjudged,  and  decreed  that  the  said  au- 
ditor's reports  and  the  awards  therein  made 
to  the  Commonwealth  Title  Insurance  & 
Trust  Company,  administrator  d.  b.  n.  c.  t  a. 
of  the  estate  of  David  Graham  deceased,  of 
the  sum  of  $175,637.49  from  the  estate  of 
David  Graham,  Jr.,  deceased,  and  the  sum  of 
$216,107.66  from  the  estate  of  David  Young, 
deceased,  be  and  are  hereby  approved  and 
confirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

John  G.  Johnson  and  H.  S.  P.  Nichols,  for 
appellants.  Henry  Budd  and  Robert  H.  Mc- 
Orath,  for  appellee. 


STEWART,  J.  David  Graham  died  In 
Philadelphia  on  September  21,  1871,  leaving 
a  last  will  which  was  proved  September  30, 
1871.  Letters  testamentary  were  granted  to 
David  Young,  David  Graham,  Jr.,  and  Theo- 
dore R.  Graham,  the  executors  named  In  the 
will.  The  testator  was  survived  by  his  sev- 
en children.  The  will,  after  directing  the 
payment  of  his  debts  and  a  small  annuity, 
gave  the  residue  of  the  estate,  real  and  per- 
sonal, to  the  executors  and  trustees,  and  the 
survivor  of  them,  In  trust  to  collect  the  rents 
and  Interest  therefrom  and  pay  the  net  In- 
come to  bis  seven  children  In  equal  shares. 
Upon  the  decease  of  any  or  all  of  testator's 
children,  leaving  lawful  Issue,  the  will  gave 
to  such  Issue,  upon  their  respectively  arriv- 
ing at  lawful  age,  such  share  as  they  respec- 
tively would  be  entitled  to  under  the  Intes- 
tate laws.  The  estate  given  to  the  issue  of  a 
deceased  child  was  to  be  held  in  trust,  and 
the  Income  appropriated  to  the  support  and 
education  of  such  issue  during  minority. 
The  executors  and -trustees  were  authorized 
to  sell  and  convey  all  or  any  part  of  the  es- 
tate whenever  in  their  Judgment  It  would  be 
for  the  benefit  of  the  estate,  and  directed  to 
Invest  the  proceeds  in  first  bonds  and  mort- 
gages of  the  United  States,  or  state  of  Penn- 
sylvania, or  Philadelphia.  On  October  30, 
1871,  the  executors  filed  an  inventory  and 
appraisement  of  the  estate,  consisting  of 
household  furniture,  mortgages,  stocks,  bonds, 
and  good  loans,  amounting'  In  the  aggregate 
to  $246,501.40.  David  Graham,  Jr.,  one  of 
the  executors,  died  July  4,  1886.  David 
Young,  another  of  the  executors,  died  Octo- 
ber 4,  1890.  Theodore  R.  Graham,  the  re- 
maining executor,  was  dismissed  from  his 
office  as  executor  on  May  13,  1896.  None  of 
the  executors  ever  filed  an  account.  On  May 
14,  1896,  letters  of  administration  d.  b.  n.  c. 
t.  a.  on  David  Graham's  estate  were  granted 
to  the  Commonwealth  Title  Insurance  k. 
Trust  Company.  In  August,  1896,  and  Feb- 
ruary, 1897,  petitions  were  filed  by  the  ad- 
ministrator and  certain  legatees  for  a  cita- 
tion on  the  executors  of  David  Graham,  Jr., 
and  David  Young,  to  file  accounts  for  their 
respective  decedents  as  executors  of  Da- 
vid Graham,  deceased.  The  proceedings  on 
these  petitions  were  without  result  Theo- 
dore R.  Graham,  surviving  executor,  failed 
to  file  an  account,  and  on  December  2,  189tf, 
the  court  appointed  an  auditor  to  take  proof 
and  state  an  account  for  him  as  executor. 
On  January  18,  1902,  the  report  of  the  audi- 
tor was  confirmed,  snowing  a .  balance  due 
from  the  executor  to  the  estate  of  $149,675.- 
51.  On  May  27,  1902,  the  administrator  and 
certain  legatees  again,  presented  a  petition 
asking  for  a  citation  on  the  executors  of 
David  Graham,  Jr.,  deceased,  and  of  David 
Young,  deceased,  to  file  accounts  of  their  de- 
cedents as  executors  of  David  Graham,  de- 
ceased. Prom  the  grant  of  letters  testamen- 
tary, September  30,  1871,  to  the  time  of  the 
death  of  David  Graham,  Jr.,.  and.  David 
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Young,  respectively,  It  was  alleged  In  the 
petition  that  the  executors  and  trustees  had 
been  guilty  of  the  grossest  mismanagement 
and  direct  violation  of  their  duties,  and 
"were  supinely  negligent  of  their  duties  In 
failing  to  Inquire  as  to  the  assets  or  securi- 
ties, the  Investments  or  reinvestments,  of 
the  estate,  in  putting  it  In  the  power  of  their 
coexecutor  and  trustee  to  embezzle  and  de- 
fraud, and  In  the  culpable  omission  of  every 
duty  which  the  acceptance  of  the  trust  de- 
manded." It  was  further  averred  in  the 
petition  that  the  embezzlements  from  the  es- 
tate began  within  three  years  of  the  assump- 
tion of  the  trust  by  the  executors  and  trus- 
tees, and  In  1890,  at  the  death  of  David 
Young,  had  reached  the  amount  of  $140,000. 
Answers  to  the  petition  were  filed  by  the  ex- 
ecutors of  Graham  and  Young,  respectively, 
denying  the  allegations  of  mismanagement 
and  embezzlement,  admitting  that  Graham 
and  Young  had  not  filed  accounts  as  execu- 
tors of  David  Graham's  estate,  and  alleging 
that  the  respondents  were  without  informa- 
tion of  the  condition,  conduct,  or  manage- 
ment of  the  estate  of  David  Graham,  deceas- 
ed, prior  to  the  death  of  David  Graham,  Jr., 
and  David  Young.  The  answers  averred 
that  Young  and  Graham,  as  executors  and 
trustees,  never  had  any  of  the  funds  or  as- 
sets or  any  of  the  accounts  of  the  estate  of 
their  testator  in  their  possession  or  control, 
and  that  more  than  31  years  bad  elapsed 
since  the  granting  of  letters  testamentary  In 
the  estate,  and  praying  that  the  petition  be 
dismissed.  Testimony  was  taken,  and  the 
court,  after  a  hearing  on  the  petition,  an- 
swer, and  testimony,  appointed  an  auditor  to 
state  an  account  for  David  Young  and  David 
Graham  as  executors  and  trustees  of  David 
Graham,  deceased.  The  auditor's  report  was 
finally  confirmed  July  17,  1800.  The  auditor 
found  due  from  the  estate  of  David  Graham, 
Jr.,  $175,637.49,  and  from  the  estate  of  David 
Young,  $216,107.66,  and  both  sums  be  award- 
ed to  the  Commonwealth  Title  Insurance  & 
'  Trust  Company  as  administrator.  The  court 
entered  a  decree  confirming  the  auditor's  re- 
port, and  from  that  decree  the  executors  of 
David  Graham,  Jr.,  deceased,  and  of  David 
Young,  deceased,  have  appealed. 

The  appellants  deny  the  authority  of  the 
court,  under  the  circumstances,  to  compel  the 
representatives  of  the  deceased  executors  to 
file  an  account.  They  allege  that  the  auditor 
erred  in  not  stating  the  account  of  all  three 
of  the  executors  to  July  4,  1886,  the  date 
of  David  Graham's  death,  and  the  account  of 
the  two  surviving  executors  from  that  date 
to  October  4,  1890,  when  Young  died;  that 
the  auditor  erred  In  charging  each  of  the 
executors  of  David  Graham,  Jr.,  and  of 
David  Young  with  interest  covering  the  same 
period;  that  the  auditor  erred  In  not  re- 
quiring the  interest  payable  to  Theodore  B. 
Graham,  the  defaulting  executor  and  trustee, 
to  be  withheld  from  him  or  his  assigns  and 
applied  to  the  payment  of  his  Indebtedness 


to  the  estate;  and  that  the  auditor  erred  in 
holding  that  there  was  any  balance  of  prin- 
cipal unaccounted  for  by  either  David  Gra- 
ham, Jr.,  or  David  Young.  The  appellants 
further  alleged  that  there  is  error  In  the 
order  made  by  the  court  to  pay  the  amounts 
found  to  be  due  from  the  deceased  executor. 
YYe  have  here  two  appeals,  with  the  same 
facts  presented  In  each.  For  purpose  of 
discussion  they  may  be  considered  together. 
From  the  state  of  facts  above  made  these 
conclusions  result: 

1.  Upon  the  death  of  David  Graham,  Jr., 
In  1886,  the  entire  control  and  management 
of  the  trust  estate  devolved  upon  the  surviv- 
ing trustees.  The  estate  of.  David  Graham, 
Jr.,  was  at  law  discharged  from  liability  In 
connection  with  the  trust,  except  at  the  suit 
of  the  surviving  trustees.  They,  and  they 
alone,  had  the  right  to  compel  an  account- 
ing by  David  Graham's  legal  representatives 
for  such  part  of  the  trust  estate  as  was  in 
the  hands  of  David  Graham,  Jr.,  at  the  time 
of  his  death.  They  were  the  only  parties 
entitled  to  receive,  and  therefore  the  only  par- 
ties to  make  demand.  Not  only  does  the  pre- 
sumption obtain  that  David  Graham,  Jr.,  at 
the  time  of  bis  death  owed  nothing  to  the 
trust  fund,  from  the  fact  that  the  surviving 
trustees  upon  whom  the  law  then  cast  the 
liability  never  made  any  claim  or  demand 
upon  bis  estate,  but  It  Is  an  admitted  fact 
In  the  cose  that  he  owed  nothing,  no  part 
of  the  trust  funds  having  been  received  by 
him. 

2.  Upon  the  death  of  David  Young  in  1890, 
the  entire  control  and  management  of  the 
trust  estate  devolved  upon  Theodore  B.  Gra- 
ham, the  sole  surviving  trustee.  David 
Young's  estate  was  then  at  law  discharged 
from  liability  In  connection  with  the  trust, 
except  at  the  suit  of  the  surviving  trustee. 
As  In  the  case  of  David  Graham,  Jr.,  not  only 
does  the  presumption  that  David  Young  owed 
nothing  to  the  trust  estate  obtain,  from  the 
fact  that  the  surviving  trustee,  upon  whom 
the  law  then  cast  the  entire  liability,  never 
made  any  claim  or  demand  upon  his  estate, 
but  here  again  it  Is  admitted  that  no  por- 
tion of  the  trust  estate  passed  Into  his  hands. 

8.  Presumably  the  entire  estate  after  the 
death  of  David  Young  was  Intact  In  the 
hands  of  Theodore  R.  Graham,  and  so  con- 
tinued until  his  discbarge  In  1896.  Certainly 
this  was  the  measure  of  his  liability.  "Upon 
the  death  of  one  of  the  original  trustees,  the 
whole  estate,  whether  real  or  personal,  de- 
volves upon  the  survivors,  and  so  on  until 
the  last  survivor;  and  upon  the  death  of  the 
last  survivor,  If  he  has  made  no  disposition 
of  the  estate  by  will  or  otherwise,  it  de- 
volves upon  his  heirs,  If  real  estate,  and  upon 
his  executors  or  administrators,  if  it  Is  per- 
sonal estate.  The  title  in  the  surviving  trustee 
is  complete,  and  no  breach  of  trust  after  the 
death  of  his  co-trustees  can  be  charged  upon 
their  estate,  nor  can  the  representatives  of 
his  co-trustee  interfere  with  his  management 
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of  the  trust  estate,  even  if  be  la  Insolvent 
or  unfit  for  the  trust"-  Perry  on  Trusts,  f 
843. 

4.  While  the  death  of  David  Graham,  Jr., 
and  David  Yonng  operated  at  law  to  dis- 
charge from  liability  their  respective  estates, 
a  liability  In  equity  at  once  attached,  avail- 
able to  the  parties  directly  In  interest. 
Hengsf  s  Appeal,  24  Pa.  413;  Young's  Appeal, 
99  Pa.  74;  Fesmlre's  Estate,  134  Pa.  67,  19 
Atl.  602,  19  Am.  St  Rep.  676.  The  fact 
that  neither  had  ever  received  any  money  of 
the  estate  would  be  a  sufficient  answer  to 
any  demand  upon  their  personal  represen- 
tatives by  the  surviving  trustees;  but  such 
fact  would  not  exempt  their  estate  from  lia- 
bility to  the  parties  In  Interest  It  it  was 
through  neglect  of  duty  on  their  part  that  no 
funds  came  Into  their  hands,  and  loss  had 
befallen  the  estate  in  consequence.  The  ef- 
fort here  is  to  fasten  an  equitable  liability 
on  the  estates  of  David  Graham,  Jr.,  and 
David  Young  for  a  devastavit  committed 
by  Theodore  Graham.  If  such  devastavit 
would  not  have  occurred,  except  for  neglect 
of  duty  on  the  part  of  the  co-trustees,  the 
estate  of  the  latter  ought  In  equity  to  make 
good  the  loss  whatever  it  be  Any  inquiry 
must  begin  with  the  fact  of  a  devastavit 
committed  by  Theodore  Graham,  and  by  him 
alone  of  all  the  trustees;  but  the  very  first 
thing  to  be  determined  Is  when  the  devasta- 
vit occurred.  It  is  not  a  question  of  joint 
liability  for  trust  funds,  or  whether  all,  so 
long  as  they  were  alive,  participated  In  the 
management  of  the  trust  Joint  liability  may 
be  admitted  up  to  the  death  of  Graham  and 
Young,  but  both  died  owing  the  trust  noth- 
ing, and  they  were  not  sureties  for  the  sur- 
viving trustee.  What  was  the  condition  of  the 
trust  estate  when  Young  died?  Was  It  In- 
tact in  the  hands  of  the  surviving  trustee? 
If  so,  of  what  use  can  it  be  to  Inquire  wheth- 
er the  other  trustees  were  negligent  in  per- 
mitting Theodore  K.  Graham  to  have  exclu- 
sive control  of  the  funds?  The  law  takes 
no  account  of  neglect  except  as  loss  results. 
What  difference  can  It  make  that  no  account 
had  been  filed?  It  was,  of  course,  gross  neg- 
lect of  duty  not  to  file  an  account;  but  if, 
notwithstanding,  the  fund  was  intact  when 
Young  died,  his  default  In  this  regard  came 
to  nothing.  Until  It  be  made  to  appear  that 
the  diversion  and  waste  of  the  fund  occur- 
red prior  to  the  death  of  Young,  inquiry  as 
to  the  methods  observed  by  the  trustees  In 
the  management  of  the  funds  can  avail  noth- 
ing. Were  it  ascertained  as  a  fact  that  be- 
fore the  death  of  Young  funds  belonging  to 
the  estate  had  been  misapplied  by  Theodore 
Graham,  two  inquiries  would  then  follow: 
First  what  was  the  amount  misapplied  or 
diverted  and  lost?  And,  second,  how  much 
of  this  misappropriation  ought  Young's  es- 
tate, from  equitable  considerations,  make 
good?  The  distinction  between  the  legal  and 
equitable  liability  is  here  to  be  closely  ob- 
served.   For  the  misapplication  of  funds  by 


one  of  three  trustees  the  other  two  are  not 
liable,  until  It  be  first  shown  that  It  has  oc- 
curred through  some  default  of  theirs.  Bach 
trustee  has  an  equal  right  with  the  others 
with  respect  to  the  custody  of  the  funds,  so 
that  with  the  fact  determined  that  a  deva- 
stavit by  Theordore  E.  Graham  in  the  life- 
time of  Young  occurred,  and  the  amount 
of  loss,  the  question  would  still  remain:  For 
how  much  of  it  ought  Young's  estate  in  good 
conscience  and  equity  be  held  liable?  It 
may  have  come  about  through  different 
transactions  at  different  times,  some  of 
which  Young,  by  proper  care  and  vigilance, 
could  have  prevented,  while  with  respect  to 
others  he  would  have  been  powerless  to  In- 
terfere. A  specific  finding  of  facts  would  be 
required  to  determine  the  amount  of  liability. 
5.  Now,  applying  these  general  principles, 
we  have  here  an  account  stated  by  an  au- 
ditor charging  the  estate  of  David  Graham, 
deceased,  with  $175,637.49,  the  entire  value 
of  the  trust  estate  at  the  time  of  his  death, 
and  an  account  charging  the  estate  of  Da- 
vid Young  with  $216,107.66,  the  entire  value 
of  the  estate  at  the  time  of  his  death.  Since 
It  Is  an  established  fact  that  not  a  dollar  of 
the  trust  passed  Into  the  estates  of  either 
Graham  or  Young,  these  charges,  to  have  any 
warrant  at  all,  must  rest  upon  some  equi- 
table considerations  sufficient  to  move  the 
conscience  of  a  chancellor.  Did  the  Insolv- 
ency of  Theodore  B.  Graham  occur  during 
the  lifetime  of  either  David  Graham,  Jr.,  or 
David  Young?  Not  only  Is  there  no  such 
finding,  but,  so  far  as  we  can  see,  there  is  no 
evidence  upon  which  an  affirmative  finding 
of  such  fact  could  rest  Even  were  it  other- 
wise, without  more,  it  would  not  warrant  a 
charge  against  Graham  and  Yonng  for  the 
entire  estate.  What  was  their  negligence  In 
the  matter  that  occasioned  or  contributed  to 
the  loss?  The  question  Is,  not  what  was 
their  neglect  of  duty  generally,  but  how  did 
their  failure  to  do  anything  that  duty  re- 
quired of  them  produce  the  result  to  the 
estate?  Did  either  know  or  have  reason  to 
know  that  his  co-trustee,  who  was  as  much 
entitled  to  the  custody  of  the  funds  as  him- 
self, was  insolvent  or  likely  to  become  so? 
When  did  either  of  them  ascertain  It  -or 
when,  in  the  exercise  of  prudence,  should  he 
have  ascertained  It?  Their  responsibility 
and  accountability  would  begin  only  when 
their  prudence  failed.  For  what  occurred 
before  they  were  not  liable.  We  have  search- 
ed through  the  findings  of  the  auditor,  and, 
indeed,  through  the  whole  record,  for  that 
matter,  without  finding  any  light  on  these 
most  material  questions.  The  only  finding 
by  the  auditor  that  has  any  bearing  on  the 
question  is  his  twenty-sixth,  which,  so  far 
as  it  goes,  Is  distinctly  adverse  to  the  conten- 
tion of  the  appellees.  The  auditor  finds  that 
"during  the  entire  period  of  his  connection 
with  the  said  firm,"  which  continued  for 
years  after  the  death  of  David  Young, 
"Theodore  B.  Graham  had  the  confidence  of 
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his  employers  and  copartners,  and  no  one, 
bo  far  as  the  evidence  discloses,  questioned 
his  honesty  or  financial  responsibility  in  any 
way."  If  we  look  into  the  evidence,  we  find 
nothing  there  on  the  subject,  except  the  tes- 
timony of  Mr.  Field,  the  business  partner  of 
both  Theodore  K.  Graham  and  David  Young; 
and  the  only  inference  to  be  derived  from  his 
testimony  is  that  Theodore  R.  Graham's  in- 
solvency did  not  occur  until  long  after  David 
Young's  death.  He  testified,  among  other 
things,  that  up  until  this  later  period  his  in- 
tegrity had  never  been  questioned.  The  ef- 
fort before  the  auditor  was  to  show  a  joint 
liability  resulting  from  the  participation  of 
all  in  the  business  of  the  trust;  and  from  an 
affirmative  finding  here  It  seems  to  have 
been  assumed  that  liability  of  the  estates  of 
the  deceased  trustees  resulted  as  matter  of 
law.  But,  as  we  have  said,  this  is  aside  from 
the  issue.  Joint  liability  up  to  the  period 
of  death  is  a  conceded  fact,  but  after  that 
joint  liability  ceased;  and,  if  Graham  and 
Young's  estates  are  to  be  held,  it  must  be 
solely  because  of  misconduct  or  neglect  It 
may  be  that  this  entire  loss  has  resulted 
from  their  failure  to  do  their  duties  as  trus- 
tees; but  there  is  no  evidence  of  such  fact, 
and  the  law  will  not  presume  it. 

The  contention  of  the  appellees  Is  that 
Theodore  R.  Graham  began  to  misapply  the- 
funds  immediately  upon  his  appointment, 
and  that  he  continued  so  doing  until  the  sum 
total  of  the  misappropriation  at  the  time  of 
the  death  of  Young  amounted  to  $87,725. 
The  assertion  has  nothing  to  support  it,  ex- 
cept the  fact  that  during  all  this  period 
Theodore  R.  Graham,  as  trustee,  had  been 
from  time  to  time,  with  the  assent  and  co- 
operation of  his  co-trustees,  converting  cer- 
tain securities  and  receiving  Into  bis  hands 
the  money  therefor,  until  the  total  so  re- 
ceived amounted  to  the  sum  stated.  There 
is  no  evidence  whatever  that  he  misapplied 
or  wasted  a  dollar  of  it  before  Young's  death. 
Suppose  it  'was  negligence  in  his  co-trustees 
to  permit  this  accumulation  of  money  in  his 
hands,  bow  could  such  negligence  have  oc- 
casioned the  loss,  if  his  devastavit  occur- 
red at  a  later  period,  when  by  operation  of 
law,  and  not  by  consent  of  his  co-trustees, 
he  was  invested  with  control  of  the  entire 
estate?  As  trustee  he  had  a  right  to  re- 
ceive this  money  with  the  assent  of  his  co- 
trustees, and  its  mere  receipt  with  their  ac- 
quiescence gives  rise  to  no  inference  of  any 
dolus  malus  on  their  part,  or  malfeasance  on 
his. 

In  view  of  our  conclusions,  the  other  ques- 
tions so  elaborately  argued,  as  to  the  effect 
of  the  lapse  of  time  upon  the  right  to  de- 
mand an  accounting,  and  the  power  of  the 
court  to  decree  a  payment  of  the  balance 
found  due  on  the  accounts  directly  to  the 
successor  in  the  trust  need  not  be  consider-' 
ed.  We  rest  out  determination  In  the  ease 
wholly  upon  the  ground  that  the  record  dis- 
closes nothing  -which  in  equity  and  good  con- 


science requires  ah  accounting  by  either  es-. 
tate  here  involved.  Whether,  upon  the  show- 
ing made  before  the  lower  court,  there  was 
sufficient  to  call  for  the  appointment  of  an 
auditor  to  state  these  accounts,  we  need  not 
decide.  It  is  enough  to  know  that  from  the 
facts  found  by  the  auditor  no  liability  to 
account  results.  The  effect  of  our  ruling  will 
be  to  terminate  the  proceeding. 

The  exceptions,  so  far  as  they  question  the 
sufficiency  of  the  findings  of  the  auditor  for 
the  accounts  stated  by  him  against  these  sev- 
eral estates,  and  the  decree  of  the  court  con- 
firming the  same,  are  sustained.  The  decree 
is  reversed. 

(OIFlST) 

In  re  GRAHAM'S  ESTATE.    (No.  2.) 

(Supreme  Court  of  Pennsylvania.     May  20, 
1907.) 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  David  Gra- 
ham. From  an  order  dismissing  exceptions 
to  the  auditor's  report,  Maria  Elizabeth  Gra- 
ham appeals.     Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  G.  Johnson  and  H.  S.  P.  Nichols,  for 
appellant  Henry  Budd  and  Robert  H.  Mc- 
Grath,  for  appellees. 

STEWART,  J.  This  case  presents  no  fea- 
tures otber  than  those  considered.  In  the  ap- 
peal of  the  executors  of  the  will  of  David 
Young,  deceased  (just  decided)  67  Atl.  458- 
The  same  considerations  which  control  there 
must  govern  here. 

The  decree  is  reversed. 


(218  Pa.  S57) 

In  re  GRAHAM'S  ESTATE.     (No.  8.) 

(Supreme  Court  of  Pennsylvania.    May  27, 
1907.) 

1.  Executors  and  Administrators  —  Pat- 
ments. 

The  orphans'  court  cannot,  before  any  state- 
ment of  account,  order  the  personal  representa- 
tives of  decedent  to  make  any  payments. 

2.  Appeal  —  Reversal  —  Effect  on  Orders 
After  Judgment. 

A  decree  of  the  orphans'  court  finding  a  de- 
ceased trustee's  estate  liable  for  trust  funds  was. 
reversed  on  appeal.  Held,  that  a  subsequent 
decree  directing  representatives  of  such  trustee 
to  pay  over  the  award  against  them  to  petition- 
ing claimant  falls  with  the  reversal  of  the  previ- 
ous decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  }  4659.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  David 
Graham,  deceased.  From  decree  dismissing 
exceptions  to  auditor's  report,  Frank  D.  Gra- 
ham and  John  D.  Ford  appeal.    Reversed. 

A  petition  for  order  to  pay  was  presented 
to.  the  orphans'  court  on  July  19,  1906,  by 


Digitized  by  VjOOQlC 


Pa.) 


STANDARD  INTERLOCK  ELEVATOR  CO.  v.  WILSON. 


463 


the  Commonwealth  Title  Insurance  &  Trust 
Company,  administrator  d.  b.  n.  c.  t  a.  of 
David  Graham,  deceased,  setting  forth  that 
by  the  report  of  the  auditor  appointed  by  the 
court  to  state  an  account  of  David  Young 
and  David  Graham,  Jr.,  executors  and  trus- 
tees under  the  will  of  David  Graham,  de- 
ceased, confirmed  by  the  court  on  July  17, 
1006,  there  was  found  to  be  due  by  David 
Young,  deceased,  as  executor  and  trustee, 
$216,107.66,  and  awarded  to  the  said  peti- 
tioner, and  that  no  part  of  the  said  sum  had 
been  paid  by  the  estate  of  David  Young,  and 
prayed  for  an  order  on  Frank  D.  Graham 
and  John  D.  Ford,  executors  of  and  trus- 
tees under  the  last  will  of  David  Young,  de- 
ceased, directing  them  to  pay  the  said  sum 
of  $216,107.66  to  said  petitioner,  whereupon 
on  the  same  day  the  court  entered  a  decree 
directing  said  Frank  D.  Graham  and  John 
D.  Ford,  executors  and  trustees,  as  afore- 
said, to  pay  the  said  sum  found  due  In  the 
estate  of  David  Graham,  deceased. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  G.  Johnson  and  H.  8.  P.  Nichols,  for 
appellant    Henry  Budd  and  Robert  H.  Mc- 

Grath,  for  appellees. 

STEWART,  J.  The  appeal  of  these  same 
parties  to  No.  14,  January  term,  1907,  just 
decided  (67  Atl.  458),  having  been  sustained, 
and  the  decree  of  the  court  in  that  case 
having  been  set  aside,  the  order  complained 
of  in  this  appeal  requiring  the  balance  on 
the  account  Instructed  by  the  auditor  to  be 
paid  over  to  the  administrators  d.  b.  n.  c.  t 
a.  of  David  Young,  deceased,  necessarily 
falls  with  the  decree.  There  Is,  therefore, 
no  occasion  for  present  discussion  of  the 
question  here  sought  to  be  raised.  It  is 
sufficient  to  say  that  because  of  manifest 
error  in  the  order  the  appeal  must  be  sus- 
tained. Had  the  original  decree  confirming 
the  auditor's  report  stood,  the  only  proper 
way  of  enforcing  liability  thereunder  would 
have  been  to  require  an  account  by  the  legal 
representatives  of  David  Young,  deceased,  bo 
that  the  parties  claiming  under  the  decree 
could  obtain  such  award  as  they  might  be 
entitled  to  In  the  distribution  of  the  estate. 
An  order  to  pay  in  advance  of  any  state- 
ment of  account  would  be  in  disregard  of  the 
equal  rights  of  other  possible  creditors  of 
equal  standing. 

Appeal  sustained,  and  the  order  and  de- 
cree of  the  court  below  reversed. 


(218  Pa.  289) 

STANDARD  INTERLOCK  ELEVATOR  CO, 
v.  WILSON. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1007.) 

1.  Sax.es — Oo  nth  act— Action  fob  Bbeach. 

Where  plaintiff  sold  a  safety  device  for  an 
elevator,  to  be  installed  at  such  date  as  the  pur- 


chaser might  name,  on  a  failure  of  die  purchaa- 
er  to  name  a  reasonable  time,  plaintiff  could  sue 
for  breach  of  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  «  217-223,  356,  357,  445-450.] 

2.  Sake— Affidavit  of  Defense. 

In  an  action  to  recover  on  a  contract  for 
the  purchase  of  safety  device  for  an  elevator, 
an  affidavit  of  defense  alleged  that  plaintiff  had 
fraudulently  represented  that  a  trust  was  about 
to  be  formed  for  controlling  the  sale  of  safety 
devices,  and  would  increase  the  price  of  install- 
ing the  same  after  a  date  named,  whereby  de- 
fendant was  induced  to  enter  into  a  contract  of 
sale.    Held  a  sufficient  affidavit  of  defense. 

3.  Fbatto— False  Representations  —  State- 
ment of  Fact. 

Where  a  person  fraudulently  misrepresents 
his' intention  in  doing  a  particular  act  to  the 
damage  of  another,  it  amounts  to  a  statement  of 
fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  $5  8-14.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Standard  Interlock  Ele- 
vator Company  against  George  B.  Wilson. 
From  an  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit 
of  defense,  defendant  appeals.    Reversed. 

The  affidavit  of  defense  was  as  follows: 
"Defendant  admits  that  he  accepted  the  pro- 
posal set  forth  in  plaintiff's  statement  of 
claim,  but  avers  that  be  did  expressly  reserve 
to  himself  the  right  to  fix  the  time  at  which 
said  safety  devices  might  be  installed.  De- 
fendant having  reserved  to  himself  the  right 
to  fix  the  time  at  which  said  safety  devices 
might  be  Installed,  and  no  time  having  yet 
been  fixed  by  him,  he  is  informed  and  be- 
lieves, and  therefore  avers,  that  there  has 
been  no  breach  of  contract  on  his  part,  and 
that  this  suit  is  premature.  Defendant  avers 
that  at  the  time  of  the  acceptance  of  said 
proposal  he  was  informed  by  the  said  plain- 
tiff that  said  plaintiff  and  other  persons  or 
corporations  doing  business  of  a  like  nature 
as  said  plaintiff  were  about  to  form  a  combi- 
nation or  trust  for  the  purpose  of  controlling 
the  sale  of  the  various  elevator  safety  de- 
vices in  the  market  at  that  time,  and  that 
said  trust  would  Increase  the  price  of  install- 
ing said  safety  devices  from  and.  after  Janu- 
ary 1,  1905 ;  that,  if  said  defendant  did  not 
accept  said  proposal  before  the  date  last 
mentioned,  he,  said  defendant,  would  be 
obliged  to  pay  a  large  increase  over  the 
price  stipulated  in  said  proposal  for  install- 
ing said  devices,  to  wit,  a  sum  of  $20  in 
excess  of  the  price  named  In  said  proposal 
for  each  and  every  opening  for  all  safety 
devices  Installed.  Defendant  is  Informed  and 
believes,  and  therefore  avers,  that  said  rep- 
resentations were  false  and  misleading,  and 
that  there  has  never  been  any  combination 
or  trust  formed  or  organized  by  said  plaintiff 
and  any  other  persons  or  corporations,  and 
that  there  has  never  been  any  Increase  in 
the  price  of  installing  said  safety  devices 
since  the  date  of  said  proposal,  and  at  the 
time   that  said  plaintiff  made   said  repre- 
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sentatlons  he,  said  plaintiff,  well  knew  them 
to  be  false,  and  that  said  representations 
were  made  with  fraudulent  intent  and  for  the 
purpose  of  inducing  this  defendant  to  accept 
said  proposal;  that  said  defendant,  verily 
believing  and  relying  upon  the  truth  of  said 
statements  and  representations,  accepted  said 
proposal,  which  he  would  not  otherwise  have 
done,  bad  it  not  been  for  said  false  state- 
ments, representations,  and  Inducements.  De- 
fendant is  informed  and  believes,  and  there- 
fore avers,  that  part  of  the  alleged  damage 
claimed  by  plaintiff  herein  is  made  up  of  the 
sum  of  $810,  which  said  sum  plaintiff  would 
be  obliged  to  pay  as  a  royalty,  should  he 
be  called  upon  to  Install  said  devices.  De- 
fendant therefore  avers  that  he  Is  not  in- 
debted to  the  plaintiff  in  the  sum  of  $1,610, 
or  in  any  sum  whatsoever,  all  of  which  mat- 
ters and  things  the  defendant  believes  to  be 
true  and  expects  to  be  able  to  prove  on  the 
trial  of  this  cause." 

The  court  made  absolute  rule  for  Judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, J  J. 

John  G.  Johnson,  Samuel  J.  Randall,  and 
Matthew  Randall,  for  appellant  Ira  Jew- 
ell Williams,  Francis  Shunk  Brown,  and 
Alex  Simpson,  Jr.,  for  appellee. 

POTTER,  J.  This  Is  an  appeal  from  a 
Judgment  entered  for  want  of  a  sufficient  affi- 
davit of  defense.  In  the  statement  tiled  by 
the  plaintiff  It  Is  averred  that  the  parties 
entered  into  a  written  agreement,  which  was 
contained  in  a  letter  from  plaintiff  to  de- 
fendant and  In  the  reply  of  the  defendant  It 
was  proposed  by  the  plaintiff  to  equip  with 
safety  devices  for  the  defendant  five  ele- 
vators, located  In  the  Pennsylvania  Build- 
ing, at  a  total  cost  of  $3,075,  payable  80 
days  from  the  completion  of  the  work.  In 
the  reply  defendant  accepted  the  proposal, 
adding:  "Device  to  be  installed  at  such  date 
as  we  may,  name."  The  statement  further 
averred  that  plaintiff  has  repeatedly  offered 
to  perform  the  contract  but  that  the  defend- 
ant has  neglected  and  refused  to  comply 
therewith,  and  has  repudiated  all  liability 
thereunder.  Plaintiff  averred  that  the  actual 
cost  of  furnishing  the  devices  contemplated 
by  the  contract  would  be  $1,465,  and  claimed 
to  recover  $1,610,  or  the  difference  between 
the  cost  and  the  contract  price.  The  affi- 
davit filed  by  defendant  sets  up  three  grounds 
of  defense: 

First  that  in  the  contract  defendant  re- 
served to  himself  the  right  to  fix  the  time 
when  the  safety  devices  might  be  installed, 
and  that  as  no  time  had  yet  been  fixed  by 
him,  there  had  been  no  breach  of  contract 
on  his  part  and  the  suit  was  therefore  pre- 
mature.   We  do  not  regard  this  as  the  state- 


ment of  a  good  defense.  The  principle  is  well 
settled  that  where  no  time  is  fixed  for  the 
performance  of  a  contract  the  law  will  fix 
a  reasonable  time.  The  proposal  was  ac- 
cepted by  the  defendant,  and  the  qualifica- 
tion which  was  added,  by  which  the  right  to 
indicate  the  time  for  installation  was  re- 
served, is  not  inconsistent  with  the  accept- 
ance. It  mut  be  construed  In  harmony  with 
the  offer  and  acceptance.  This  would  require 
and  imply  that  the  naming  of  the  date  for 
Installation  should  be  within  a  reasonable 
time. 

The  second  ground  of  defense  set  up  Is 
that  plaintiff  had  fraudulently  represented  to 
the  defendant,  as  an  Inducement  to  enter 
into  the  contract  that  a  combination  or  trust 
was  about  to  be  formed  for  the'  purpose  of 
controlling  the  sale  of  the  various  elevator 
safety  devices  In  the  market  and  that  such 
trust  would  Increase  the  price  of  installing 
said  safety  devices  from  and  after  January 
1,  1905,  and  that  defendant  was  thereby  in- 
duced to  enter  into  the  contract  This  alle- 
gation was,  we  think,  sufficient  under  our 
decisions  to  take  the  case  to  the  jury.  Thus, 
in  Williams  v.  Kerr,  152  Pa.  560,  25  Atl. 
618,  it  was  held  that  a  decree  for  reconvey- 
ance of  land  will  be  made  where  it  appears 
that  the  owners  of  the  land  were  induced  to 
sell  It  by  a  false  representation  of  the  ven- 
dee that  a  foundry  and  machine  shop  would 
be  immediately  erected  upon  the  property, 
which  would  greatly  enhance  the  value  of 
their  remaining  land,  and  that  bnt  for  the 
falsehood  and  deception  practiced  upon  them 
they  -would  not  have  accepted  the  price  that 
was  paid  them.  So,  also,  in  Sutton  v.  Morgan, 
158  Pa.  204,  27  Atl.  894,  38  Am.  St  Rep. 
841,  It  was  held  that  a  sale  of  land  will  be 
rescinded  where  It  appears  that  the  vendee 
was  Induced  to  purchase  the  land  at  twice 
its  value  by  false  representations  of  the 
vendor's  agents  as  to  the  demand  for  build- 
ing lots,  and  that  railroad  shops  were  about 
to  be  erected  in  the  neighborhood.  It  is  true 
that  false  statements  to  be  deemed  fraudulent 
in  law  must  relate  to  something  represented 
as  an  existing  fact;  but  a  statement  "appar- 
ently only  of  intention,  purpose,  or  opinion 
may  amount  to  a  statement  of  fact,  as  where  a 
person  fraudulently  misrepresents  his  in- 
tention In  doing  a  particular  act  to  the  dam- 
age of  another."  Benjamin  on  Sales,  f  440 
et  seq.  In  this  connection  is  cited  the  case 
of  Edgington  v.  Fltzmaurlce,  L.  R.  29  Ch. 
Div.  459,  where  the  directors  of  a  company 
Issued  a  prospectus  Inviting  subscriptions 
for  debentures,  stating  that  the  objects  of 
the  issue  of  the  debentures  were  to  complete 
alterations  In  the  buildings  of  the  company, 
to  purchase  horses  and  vans,  and  to  develop 
the  trade  of  the  company,  whereas  the  real 
object  of  the  loan  was  to  enable  the  company 
to  pay  off  pressing  liabilities.  It  was  held 
that  the  misstatement  of  the  object  for 
which  the  debentures  were  Issued  was  a  ma- 
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terial  misrepresentation,  and  rendered  the 
directors  liable  to  an  action  for  deceit 

The  third  matter  of  defense  relied  upon  by 
the  defendant  is  not  clearly  stated.  But  it 
may  be  fairly  inferred  from  what  Is  said 
that  the  defendant  means  to  aver  that  the 
royalty  of  $810  was  not  Included  in  the  sum 
of  $1,466  which  was  given  by  the  plaintiff 
as  the  cost  of  furnishing  the  device.  Wheth- 
er or  not  any  royalty  was  payable  is  a  ques- 
tion of  fact  If  it  was,  then,  as  a  matter  of 
course,  it  should  be  Included  as  a  part  of  the 
cost  of  furnishing  the  device. 

The  judgment  is  reversed  with  a  pro- 
cedendo. 


(218  Pa.  MS) 

SNIVEL*  v.  WASHINGTON  TP. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

1.  Sxikiht  Domain— Rights  Acquired— 
Bights  Remaining  in  Owneb. 

Where  land  has  been  appropriated  for  a 
highway,  the  rights  of  the  public  in  that  portion 
of  the  land  within  the  lines  of  the  highway  are 
superior  to  any  right  which  the  individual  own- 
er of  the  soil  may  undertake  to  assert  in  the 
use  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  ff  841-850.] 

2.  Same. 

Where  a  landowner  had  a  passageway  for 
cattle  and  for  a  water  coarse  under  a  private 
way,  and  it  was  thereafter  appropriated  as  a 
public  road  by  the  township,  which  constructed 
a  stone  culvert  both  for  the  water  course  and 
also  as  a  passageway  for  the  cattle  of  the  land- 
owner, the  township  had  a  right  50  years  there- 
after to  substitute  a  pipe  for  the  passage  of  the 
water,  without  any  liability  for  the  loss  of  the 
passageway  for  cattle  to  the  landowner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  f  |  841-850.] 

8.  Highways—  Private  Use. 

An  abutting  landowner  can  make  no  perma- 
nent private  use  of  a  public  highway  without 
the  consent  of  the  supervisors,  subject  to  the 
right  of  the  township  to  discontinue  such  use 
when  expedient. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  J{  456,  457.] 

Appeal  from  Court  of  Common  Pleas, 
Franklin  County. 

Action  by  I.  N.  Snlvely  against  Washing- 
ton township.  From  an  order  refusing  to 
take  off  a  nonsuit  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

O.  C.  Bowers,  J.  R.  Ruthrauff,  and  W.  O. 
Nlcklas,  for  appellant  Charles  Walter,  D. 
Watson  Rowe,  and  Arthur  W.  Glllan,  for  ap- 
pellee. 


ELKIN,  J.  A  public  road  was  laid  out 
under  authority  of  law  in  1854  by  the  super- 
visors of  the  defendant  township  through 
and  over  a  farm  located  therein  which  at 
that  time  belonged  to  the  predecessor  In 
title  of  appellant  here.  It  was  laid  out  on 
the  site  of  an  old  private  road  on  the  farm 
67A.-30 


In  question.  The  owner  of  the  land  con- 
structed a  passageway  of  sufficient  height, 
width,  and  depth  to  serve  In  a  triple  capacity 
as  water  course,  passageway  for  cattle,  and 
as  a  necessary  part  of  the  private  road. 
When  the  supervisors  laid  out  the  public 
road  they  covered  the  old  passageway  with 
plank,  and  thus  the  culvert  served  the  same 
general  purposes  as  the  passageway  In  the 
old  private  road.  The  owner  of  the  farm 
made  use  of  the  culvert  as  a  passageway  for 
his  cattle,  with  the  knowledge  and  consent 
of  the  township  authorities,  from  1854  down 
to  1904,  when  the  supervisors  met  and  pass- 
ed a  resolution  which  in  substance  provided 
that  the  cattleway  or  bridge  be  abandoned, 
and  that  a  reasonable  water  course  should  be 
substituted  therefor.  This  action  was  taken 
on  the  ground  that  it  was  too  expensive  to 
maintain  the  old  stone  culvert  as  a  water 
course.  Acting  on  the  authority  of  this 
resolution  the  supervisors  filled  In  the  cul- 
vert, graded  the  public  road,  and  made  a 
water  course  by  means  of  laying  a  pipe, 
which  answered  all  that  was  required  for 
drainage  purposes.  The  appellant  now  in- 
sists that  he  had  a  passageway  for  his  cat- 
tle under  the  public  highway,  recognized  by 
the  township  when  the  original  road  was 
laid  out  and  which  had  been  continuously 
used  by  himself  and  his  predecessors  in  title 
for  a  period  of  60  years,  and  that  by  depriv- 
ing him  of  this  right  he  was  injured  In  such 
a  manner  as  to  make  the  township  liable  In 
damages. 

Dean  v.  New  Milford  Township,  5  Watts 
&  S.  646,  Rapho  Township  v.  Moore,  68  Pa. 
404,  8  Am.  Rep.  202,  Kensington  v.  Wood, 
10  Pa.  93,  49  Am.  Dec.  682,  Brink  v.  Dun- 
more  Borough,  174  Pa.  896,  84  Atl.  698,  and 
Betham  v.  Philadelphia,  196  Pa  302,  46  Atl. 
448,  -are  relied  on  to  sustain  a  right  of  ac- 
tion in  this  case.  These  cases  recognize  the 
principle  that  where  an  individual  has  sus- 
tained an  injury  by  the  misfeasance  or  non- 
feasance of  an  officer,  who  acts  or  omits  to 
act,  contrary  to  his  duty,  the  law  affords  re- 
dress in  a  proper  form  of  action  to  the  injur- 
ed party,  and  that  supervisors  will  be  con- 
sidered agents  of  a  township  In  the  perform- 
ance of  the  duties  Imposed  upon  then)  by 
law,  and,  If  In  the  performance  of  those  du- 
ties the  property  of  an  Individual  is  injur- 
ed without  authority  of  law,  the  township 
may  be  held  liable  in  damages  for  the  wrong- 
ful act  As  a  general  proposition  this  may 
be  considered  sound  law.  It  does  not  follow, 
however,  that  because  in  a  proper  case  an 
action  of  trespass  might  lie,  it  can  be  main- 
tained under  the  facts  of  the  case  at  bar. 
It  will  be  observed  that  the  test  of  the  rule 
in  such  an  action  is  that  the  trespass  com- 
plained of  must  have  been  committed  by  the 
officers  of  the  municipality  In  the  perform- 
ance of  duties  within  the  scope  of  their  au- 
thority, and  it  must  also  appear  that  the  act 
done  was  without  warrant  of  law.  In  the 
present  case  it  is  conceded  that  the  super- 
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visors  acted  within  the  scope  of  their  au- 
thority in  making  repairs  to  the  public  high- 
way, Including  the  culvert,  and  It  only  re- 
mains to  be  determined  whether  they,  in 
tearing  down  the  old  stone  culvert,  thus  de- 
stroying the  cattleway,  and  substituting  a 
new  and  different  water  course,  did  so  with- 
out warrant  of  law.  Clearly,  if  the  super- 
visors had  a  legal  right  to  do  what  was  done 
in  the  present  case,  and  they  did  it  in  pursu- 
ance of  lawful  authority,  the  township  can- 
not be  held  liable  in  damages  for  an  Injury 
that  may  have  incidentally  resulted  to  the 
abutting  property  owner.  This  brings  us  to 
a  consideration  of  the  rights  and  duties  of 
the  parties  to  this  controversy. 

Under  the  act  of  June  13,  1836  (P.  L.  551), 
it  was  the  duty  of  the  supervisors  to  repair 
and  maintain  the  public  road  which  included 
the  culvert  In  question  as  a  part  thereof. 
They  recognized  the  duties  Imposed  upon 
them,  and  did  repair  and  maintain  the  road 
and  the  culvert  during  all  the  years  since 
the  highway  was  opened  for  the  use  of  the 
traveling  public.  When  the  public  road  was 
laid  out  the  supervisors  planked  the  culvert 
and  used  the  same  primarily  and  essentially 
as  a  part  of  the  highway,  and  incidentally 
as  a  convenience  to  the  owner  of  the  farm, 
who  aided  in  neither  its  maintenance  nor  re- 
pair, although  permitted  to  enjoy  the  use  of 
it  for  a  long  period  of  years.  In  repairing 
and  maintaining  the  culvert  the  supervisors 
not  only  acted  within  their  lawful  authority, 
but  performed  a  duty  imposed  upon  them 
by  law.  It  was  within  their  discretion,  when 
the  public  road  was  first  opened,  to  have  so 
constructed  the  culvert  or  water  course  as 
to  have  closed  up  or  destroyed  the  cattle- 
way,  in  other  words,  they  could  have  done 
In  1854  exactly  what  they  decided  to  do,  and 
did,  in  1904,  and  the  owner  of  the  land  could 
not  have  maintained  an  action  for  trespass 
for  any  injuries  resulting  therefrom,  because 
under  the  provisions  of  the  act  of  1836  a 
petition  should  have  been  presented  to  the 
proper  court  asking  for  viewers  to  assess 
damages,  and,  this  being  the  statutory  rem- 
edy, It  must  be  pursued.  Wagner  v.  Salz- 
burg Township,  132  Pa.  636, 19  Atl.  294. 

The  learned  counsel  for  appellant  very 
earnestly  and  ably  argues  that  inasmuch  as 
the  supervisors  In  1854,  recognized  the  right 
of  the  landowner  to  have  a  passageway  for 
bis  cattle  by  the  construction  of  the  culvert 
In  such  a  manner  as  to  permit  Its  use  for  this 
purpose,  as  he  had  enjoyed  a  similar  use  in 
the  passageway  under  the  private  road,  he 
had  such  a  right  as  could  not  be  taken  away 
from  him  without  subjecting  the  township 
to  an  action  for  damages  by  reason  of  the  in- 
jury committed.  This  contention  overlooks 
the  settled  principle  of  law  that  all  rights 
of  the  individual  In  property  are  subordi- 
nated to  the  sovereign  power  of  the  state  in 
the  exercise  of  its  rights  of  eminent  domain 
to  appropriate  such  property  for  its  public 


highways.  The  rights  of  the  public  In  all 
that  portion  of  the  land  within  the  lines  of 
the  highway  are  superior  to  any  right  which 
the  individual  owner  of  the  soil  thus  appro- 
priated may  undertake  to  assert  in  the  use 
thereof.  The  right  of  a  passageway  for  cat- 
tle can  scarcely  be  deemed  as  great  as  the 
right  of  ownership  in  the  soil,  and  it  cannot  be 
denied  that,  when  the  public  road  was  first 
opened  in  1854,  the  supervisors  could  have 
graded  and  occupied  all  of  the  soil  at  the 
point  where  the  culvert  crosses,  including  the 
culvert  itself,  only  being  required  to  pro- 
vide a  reasonable  water  course  where  the 
conditions  made  it  necessary.  The  right  to 
appropriate  the  soil  of  the  owner  included 
the  right  to  take  the  passageway.  It  Is  of  no 
consequence  that  the  supervisors  in  1854  per- 
mitted the  culvert  to  be  of  such  dimensions 
as  to  be  used  as  a  cattleway  for  the  conven- 
ience of  the  landowner.  The  culvert  belong- 
ed to  the  township.  The  landowner  had  the 
privilege  of  using  It  as  a  cattleway ;  but  his 
right  was  inferior  to  that  of  the  public,  and 
must  give  way  when  the  superior  right  Is 
asserted. 

The  appellant  contends  that  he  had  a  right 
to  maintain  the  passageway  for  his  cattle, 
because  It  did  not  interfere  with  the  public 
easement.  This  contention  is  based  on  the, 
principle  that  one  who  owns  the  soil  over 
which  a  highway  passes  has  a  right  to  enjoy 
his  property  In  every  way  that  may  promote 
his  interests  or  convenience,  so  long  as  he 
does  not  Interfere  with  the  public  use.  This 
is  a  familiar  and  settled  principle  of  law. 
However,  It  must  be  understood  in  a  quali- 
fied sense.  It  does  not  mean  that  a  land- 
owner can  go  upon  the  public  highway  and 
build  any  kind  of  a  structure  that  may  please' 
bis  fancy  or  promote  his  convenience,  with- 
out the  consent  and  approval  of  the  super- 
visors. Indeed,  It  may  be  stated  as  a  general 
rule  that  the  supervisors  have  the  whole 
care  and  entire  supervision  of  the  public 
highways,  and  that  no  person,  not  even  an 
abutting  landowner,  can  make  any  perma- 
nent private  use  thereof  without  their  con- 
sent and  approval,  and  even  then  subject  to 
the  right  of  the  township  to  discontinue  the 
private  use  when  it  is  deemed  expedient  or 
necessary  In  order  to  promote  the  public 
use  of  the  highway.  In  the  present  case 
the  appellant  does  not  assert  a  right  to  main- 
tain a  passageway  for  his  cattle  at  his  own 
expense,  but  insists  that  the  township  shall 
maintain  it  for  him.  The  culvert  is  wholly 
within  the  lines  of  the  highway.  It  was 
within  the  discretion  of  the  supervisors  to 
build  it  of  stone,  timber,  or  iron,  and  of  a 
height,  width,  and  depth  adapted  to  the  pub- 
lic use,  without  regard  to  the  convenience 
of  the  landowner.  If  this  be  true,  and  there 
can  be  no  doubt  about  it,  it  Is  equally  with- 
in their  discretion  to  make  a  new  construe-! 
tion  of  different  dimensions  and  materials 
whenever  the  best   interests  of  the  public 
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demand  It  and  It  Ib  deemed  expedient  to  do 
so.  The  damage  that  may  have  Incidentally 
resulted  to  the  abutting  landowner  by  rea- 
son of  tearing  town  the  old  culvert  and  sub- 
stituting a  new  water  course  is  damnum 
absque  injuria.  It  was  early  decided  in 
this  state,  and  the  doctrine  has  been  frequent- 
ly reasserted,  that  neither  the  commonwealth 
nor  the  township  are  liable  for  damages  oc- 
casioned by  the  appropriation  of  private 
property  for  the  construction  of  public  high- 
ways, nor  for  injuries  incidentally  resulting 
therefrom,  in  the  absence  of  legislation  pro- 
viding for  compensation.  Feree  v.  Meily,  8 
Yeates,  163;  Green  v.  Borough  of  Reading, 
9  Watts,  882,  '36  Am.  Dec.  127;  Tealy  v. 
Fink,  43  Pa.  212,  82  Am.  Dec.  556;  Wagner 
v.  Salzburg  Township,  182  Pa.  636,  19  Atl. 
294. 

On  motion  for  a  reargument  of  this  case 
it  is  suggested  that, 'when  the  public  road 
was  laid  out  in  1854,  the  then  owner  of  the 
abutting  land  had  constructed  a  cattleway, 
or  culvert,  with  stone  walls  for  sides,  and 
that  the  township  only  planked  the  walls 
already  there,  so  that  it  could  not  be  accur- 
ately stated  that  the  culvert  was  constructed, 
maintained,  and  repaired  by  the  supervisors. 
The  testimony  relating  to  this  matter  Is  not 
very  clear;  but,  even  admitting  that  the 
original  stone  walls  were  built  by  the  private 
landowner,  in  our  opinion  this  fact  is  not 
important  in  the  determination  of  the  ques- 
tion involved  here.  The  old  private  road, 
including  the  cattleway,  was  appropriated 
for  public  use  in  1854.  The  cattleway  was 
wholly  within  the  lines  of  the  highway,  of 
which  it  was  a  necessary  part  It  was  there- 
fore within  the  discretion  of  the  proper  town- 
ship officers  to  change  or  alter  the  culvert 
to  suit  the  convenience  of  the  township,  when 
deemed  advantageous  or  necessary  bo  to  do. 
The  township  had  the.  superior  right  in  the 
culvert  after  Its  appropriation  for  public 
use,  and  Is  not  liable  in  damages  because  it 
chose  to  exercise  Its  unquestioned  right  to 
change  the  culvert  by  providing  a  more  rea- 
sonable water  course,  even  if  by  so  doing 
an  injury  Incidentally  resulted  to  the  abut- 
ting landowner  by  depriving  him  of  the  use 
of  a  passage  for  his  cattle  which  had  been 
permitted  for  many  years. 

Judgment  affirmed. 


Oil  Pa.  fffi) 

JACKSON  et  a!,  v.  OUNTON. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

1.  Execution— Sale— Shebiff's  Deed. 

Where  a  sheriff's  deed  was  made  to  the  par- 
ties who  furnished  the  money,  and  not  to  the- 
purchaser  named  in  the  return  to  an  execution 
sale,  and  was  acquiesced  in  for  nearly  50  years, 
the  presumption  is  that  it  was  so  done  by  the 
appointment  of  the  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  f  939.] 


2.  Pabtnebshif— <Jurrc£Anc  fbov  Subvivihg 
Pabtneb. 

A  surviving  partner  executed  a  quitclaim, 
in  which  he  was  described  as  a  party  of  the 
first  part,  and  conveyed  all  interest  in  the  as- 
sets or  partnership  property  of  the  firm,  con- 
sisting of  notes,  judgments,  mortgages,  and  other 
evidences  of  debt,  as  well  as  goods,  lands,  and 
chattels,  with  all  rights  of  the  surviving  partner 
to  make  deeds  and  other  necessary  instruments 
for  the  winding  up  of  the  partnership,  una  to 
convey  only  the  individual  interest  of  the  gran- 
tor in  the  partnership  assets. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  g  521.] 

Appeal  from  Court  of  Common  Pleas,  Sul- 
livan County. 

Action  by  W.  W.  Jackson  and  Blanche  W. 
Sturdevant,  trustees,  and  others,  against 
Walter  B.  Gunton.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

Seth  T.  McCormlck,  Alphonsus  Walsh,  and 
E.  J.  Mullon,  for  appellants.  Rodney  A.  Mer- 
cur,  Rush  J.  Thomson,  and  Albert  F.  Heess, 
for  appellee. 

STEWART,  J.  The  record  of  the  execu- 
tion proceedings  on  which  this  land  was  sold 
shows  that  George  D.  Jackson,  plaintiff  in 
the  execution,  was  purchaser.  The  sheriff's 
return  bo  states.  But  the  sheriff's  deed  for 
the  premises  is  to  J.  Jackson  &  Sons,  a  part- 
nership of  which  the  said  George  D.  Jack- 
son was  a  member.  On  the  trial  of  the  case 
this  deed  was  offered  In  evidence  by  defend- 
ants, and  coupled  with  it  was  an  offer  to 
show  that,  while  George  D.  Jackson  was  the 
nominal  plaintiff  in  the  execution  upon  which 
the  property  was  sold,  the  consideration  mon- 
ey for  the  assignment  of  the  claim  which 
made  him  a  judgment  creditor  was  paid  out 
of  the  funds  of  the  partnership  of  which  he 
was  a  member ;  in  other  words,  that  the  debt 
upon  which  the  property  was  sold  was  due 
the  partnership,  not  George  D.  Jackson  in- 
dividually. The  purpose  of  the  offer  was  to 
show  an  outstanding  interest  in  the  premises 
in  others  than  the  plaintiffs,  who  represented 
only  the  interest  of  George  D.  Jackson,  then 
deceased.  The  same  question  here  presented 
arose  on  a  former  trial  of  the  case.  The 
offer  was  there  refused;  but  the  Superior 
Court  disapproved.  On  the  last  trial  it  was 
admitted  in  accordance  with  the  ruling  of  the 
Superior  Court,  and  the  matter  Is  now  before 
us  for  review. 

We  are  of  opinion  that  the  evidence  was 
admissible.  Had  the  deed  from  the  sheriff, 
following  the  return,  been  made  to  George 
D.  Jackson,  it  would  have  been  competent, 
nevertheless,  for  the  defendants  to  show  that 
the  grantee  In  the  deed  was  not  in  point  of 
fact  the  owner,  but  simply  a  trustee  for 
those  entitled  to  the  beneficial  ownership. 
The  ground  of  objection  is  that  the  deed  con- 
tradicts the  sheriff's  return,  and  that  the 
latter  Is  conclusive.    The  latter  half  of  this 
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proposition  may  be  regarded  as  axiomatic. 
The  first  Is  an  assumption  that  cannot  be 
sustained.  How  is  It  a  contradiction  of  a 
sheriff's  return  to  show  that  the  person  re- 
turned as  purchaser  was  buying  for  other 
parties  than  himself?  Certainly  that  would 
be  no  Impeachment  of  the  return.  It  would 
involve  no  denial,  but  would  imply  rather 
an  acceptance  of  its  correctness  and  validity. 
That  George  D.  Jackson  was  the  purchaser, 
and  that  the  return  in  his  name  Is  correct, 
was  not  disputed.  What  was  attempted  to 
be  shown  was  that,  although  the  purchaser, 
he  was  acting  for  the  partnership  of  which 
he  was  a  member.  Such  fact  would  result 
by  legal  Implication;  payment  of  the  pur- 
chase money  by  the  partnership  having  been 
shown.  Brwin's  Appeal,  39  Pa.  535,  80.  Am. 
Dec  542;  Lefevre's  Appeal,  69  Pa.  122.  The 
fact  that  the  deed  was  made  to  the  parties 
who  furnished  the  purchase  money,  and  not 
to  the  purchaser  named  in  the  return,  espe- 
cially when  acquiesced  in  for  nearly  50  years, 
would  give  rise  to  a  strong  presumption  that 
it  was  so  done  by  the  appointment  of  the 
purchaser  In  execution  of  his  trust 

The  land  was  unquestionably  partnership 
property.  It  was  purchased  with  partner- 
ship money,  and  was  conveyed  directly  to  tbe 
partnership.  There  is  nothing  to  show  that 
as  between  the  partners  It  was  ever  regarded 
In  any  other  light  Being  an  asset  of  an 
unsettled  partnership,  It  was  within  the  scope 
of  the  powers  of  the  surviving  partner,  B. 
Rush  Jackson,  to  dispose  of  it  The  deed 
from  him  was  objected  to  on  the  ground 
that  It  did  not  convey  the  interest  of  the  part- 
nership in  the  land,  but  simply  the  interest 
of  the  grantor  as  an  individual.  It  was 
not  proposed  to  supplement  tbe  offer  of  the 
deed  with  any  evidence;  and,  the  effect  of 
the  deed  being  for  tbe  court  the  question 
was  properly  enough  raised  on  the  offer, 
though  the  better  plan  would  have  been  to 
admit  the  deed  in  evidence  and  rule  upon  it 
afterwards.  Tbe  grantor  in  the  deed  Is  B. 
Rush  Jackson,  designated  as  party  of  the 
first  part  While  surviving  partner,  he  Is 
not  so  indicated,  though  the  fact  afterward 
is  mentioned  in  the  deed.  The  thing  convey- 
ed is  "all  the  interest  of  the  party  of  the 
first  part  in  and  to  the  assets  or  partnership 
property  of  tbe  late  firm  composed  of  Jos  i  ah 
Jackson,  George  D.  Jackson,  and  B.  Rush 
Jackson,  copartners  trading  under  the  firm 
name  of  J.  Jackson  &  Sons;  all  the  interest 
of  the  party  of  tbe  first  part  In  and  to  the 
assets  of  tbe  partnership  property  of  the  late 
firm  of  Jackson  Bros.,  composed  of  George 
D.  Jackson  and  B.  Rush  Jackson,  the  same 
grantor  being  the  surviving  partner  of  each 
of  said  firms  or  partnerships,  said  Interest 
consisting  of  notes,  judgments,  mortgages, 
bills,  book  accounts,  and  other  evidences  of 
debt,  as  well  as  of  goods,  chattels,  lands  and 
tenements,    •    *    *    together  with  all  rights 


of  tbe  said  grantor  as  surviving  partner  to 
make  deeds  and  other  Instruments  of  writ- 
ing necessary  to  execute  in  winding  up  and 
settling  said  partnership."  The  deed  Is  a 
quitclaim  deed,  and  the  consideration  nam- 
ed is  $1.  From  the  features  of  tbe  deed 
above  indicated,  we  are  to  derive  its  import 

The  party  of  tbe  first  part  is  the  Individual 
B.  Rush  Jackson,  unidentified  In  that  con- 
nection as  a  surviving  partner.  The  thing 
conveyed  is  all  the  interest  of  the  said  B. 
Rush  Jackson  in  the  partnership  property. 
Any  construction  that  would  enlarge  this 
description,  so  as  to  embrace  more  than  the 
Individual  Interest  of  George  D.  Jackson, 
must  rest  largely,  If  not  entirely,  upon  the 
concluding  words,  "together  with  all  the 
rights  of  the  said  grantor  as  surviving  part- 
ner to  make  deeds,"  etc.  It  is  Impossible  to 
determine  with  any  degree  of  certainty  what 
tbe  grantor  here  intended.  A  reference  to 
the  prior  enumerated  subjects  of  the  convey- 
ance is  not  to  be  supposed,  for  the  deed 
operated  on  these,  and  as  to  them  no  other 
conveyance  was  necessary.  Least  of  all  is 
it  to  be  supposed  that  he  was  providing  for 
the  grantors  to  make  deeds  to  themselves. 
If  tbe  reference  be  to  the  partnership  prop- 
erty, as  distinguished  from  that  specifically 
enumerated,  It  would  follow  that  such  prop- 
erty was  not  embraced  In  tbe  general  grant 
and  as  to  It  nothing  Is  given  but  a  mere  pow- 
er to  convey  solely  for  partnership  settle- 
ment No  matter  how  construed,  It  comes 
far  short  of  being  an  Intelligible  expression 
of  a  purpose  to  vest  in  the  grantees  title 
to  the  property  and  assets  of  tbe  partner- 
ship. Tbe  other  features  of  tbe  deed  referred 
to  strongly  negative  any  sucb  purpose.  Tbe 
fact  that  the  consideration  mentioned  in  tbe 
deed  Is  $1  Is  significant  While,  as  surviving 
partner,  B.  Rush  Jackson  was  Invested  with 
a  power  to  sell,  be  could  only  sell  for  pur- 
poses of  conversion.  With  his  own  individ- 
ual interest  he  could  do  as  he  pleased — give 
it  away,  if  he  so  desired ;  but  the  Interest  of 
the  firm  in  the  land  was  an  asset 'of  tbe  firm, 
and,  If  we  are  to  judge  from  the  amount 
claimed  in  this  connection,  a  valuable  one. 
This  he  could  only  sell  as  required  for  tbe 
purposes  of  tbe  partnership.  He  could  not 
give  it  away ;  and  yet  this  latter  is  what  be 
did,  if  we  are  to  give  such  construction 
to  tbe  deed  as  appellants  contend  for,  and 
the  actual  consideration  paid  was  but  $1~ 
We  cannot  accept  this  view  of  his  purpose 
without  more  convincing  evidence  than  is  dis- 
closed In  the  deed.  The  fact  that  the  con- 
veyance Is  a  quitclaim  deed  is  consistent 
only  with  the  view  that  nothing  beyond  tbe 
sale  of  bis  individual  Interest  was  contem- 
plated. We  think  the  construction  placed  on 
'the  deed  by  tbe  learned  trial  judge  was  cor- 
rect 

Tbe  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 
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(118  Pa.  288) 

KENWORTHY  et  al.  v.  EQUITABLE 
TRUST  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

1.  APPEAL— FlNAI.  DECREE. 

An  order  for  a  decree  in  accordance  with 
the  findings  of  the  judge  in  an  equity  suit  is  not 
a  final  decree,  and  is  not  appealable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {§  875-881.] 

2.  Same— Assignments  or  Error. 

Assignments  of  error  setting  forth  conclu- 
sions of  law  below,  without  giving  the  language, 
are  bad. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {(2907-3001.] 

8.  Same. 

An  assignment  referring  to  more  than  one 
exception,  and  not  setting  out  the  exceptions  re- 
ferred to,  is  bad  for  both  reasons. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  JJ  3028-3038.] 

4.  Same— Findings  or  Fact. 

An  assignment  of  error  alleging  failure  of 
the  court  to  make  certain  findings  is  bad,  where 
no  requests  for  such  findings  were  made  by  ap- 
pellant and  no  exceptions  to  those  made  were 
filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  Si  1321-1324.] 

5.  Trusts— Po web. to  Incumber  Pbopebtt. 

Where  there  is  an  express  prohibition  In  a 
trust  against  incumbering  the  estate,  a  power  to 
sell  does  not  include  a  power  to  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  IS  283,  284.] 

6.  Same  — Saub  of  Tbubt  Pbopebtt  — Pub- 
chase  bt  Trustee. 

Where  trust  property  is  sold  at  public  sale 
brought  about  by  the  trustee,  a  purchase  by 
him  of  the  property  will  be  presumed  to  be  for 
the  benefit  of  the  trust 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  47,  Trusts,  §§  258,  265.1 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by  Joseph  W.  Kenworthy  and  others 
against  the  Equitable  Trust  Company  and. 
others.  From  a  decree  for  plaintiffs,  defend- 
ants appeal.    Appeal  quashed. 

On  exception  to  adjudication  the  following 
was  the  opinion  of  Martin,  P.  Jn  in  the  court 
below: 

"An  interest  in  certain  real  estate,  some 
of  which  was  situate  In  the  city  of  Philadel- 
phia, and  some  In  the  state  of  Indiana,  became 
vested  In  Moses  T.  Johnson  under  the  terms 
of  two  deeds  of  trust,  in  which  James  P. 
Henry  and  Mary  Bell  Henry,  his  wife,  were 
the  settlors.  The  trustee  was  required  to 
pay  a  weekly  sum  to  Robert  J.  Henry,  a  son 
during  his  minority,  and  the  balance  of  the 
net  income  to  Mary  Bell  Henry  for  life,  one 
of  the  settlors,  with  remainder  to  her  Issue. 
He  was  authorized  to  sell  the  whole  or  any 
part  of  the  estate  and  reinvest  the  proceeds 
in  real  estate,  ground  rents,  or  first  mort- 
gages, 'provided,  however,  that  the  principal 
of  the  estate  shall  not  become  Impaired  or  in- 
cumbered.' The  second  deed  conveyed  an 
Interest  In  the  real  estate  described  therein 
'under  the  same  trusts,  for  the  same  uses  and 


purposes,  and  with  the  same  powers,'  and 
directed  the  trustee  to  adjust  and  settle  cer- 
tain claims,  and  to  deduct  fees,  commis- 
sions, and  expenses  from  the  principal  of  the 
estate,  and  to  pay  the  sum  of  $1,800  to  each 
of  the  settlors.  Part  of  the  real  estate  was 
sold  by  the  trustee,  who  Invested  $3,750  of 
the  proceeds  In  a  mortgage  secured  upon  the 
premises  5221  Archer  street  in  the  city  of 
Philadelphia.  This  mortgage  was  assigned 
to  him  as  'trustee  for  Mary  Bell  Bowen' ;  that 
being  then  the  name  of  the  settlor  Mary  Bell 
Henry.  Foreclosure  proceedings  were  Institut- 
ed, judgment  entered,  and  the  mortgaged 
property  sold  by  the  sheriff  for  $50  to  Moses 
T.  Johnson,  who  took  the  title  from  the  sher- 
iff in  his  own  name.  Johnson  subsequently 
executed  a  bond  secured  by  the  mortgage  up- 
on the  property  in  the  sum  of  $3,000,  which 
was  loaned  to  him  by  Ernest  Schwehm,  and 
applied  this  money  to  his  own  use.  Upon 
the  death  of  Johnson,  Joseph  W.  Kenworthy 
was  substituted  as  trustee.  The  Equitable 
Trust  Company,  having  been  appointed  ad- 
ministrator of  Johnson's  estate,  presented  a 
petition  to  the  orphana'  court,  praying  for 
leave  to  sell  the  property  5221  Archer  street 
as  part  of  his  estate  to  pay  his  debts,  where- 
upon a  bill  in  equity  was  filed  by  the  substi- 
tuted trustee  to  enjoin  the  sale  and  the  fore- 
closure of  the  mortgage  held  by  Schwehm, 
and  praying  that  the  title  to  the  premises  be 
decreed  to  be  in  the  substituted  trustee.  An 
answer  was  filed,  and  the  case  duly  tried. 
The  trial  judge  decided  that  the  power  of 
sale  contained  In  the  deed  of  trust  conferred 
the  right  in  the  trustee  to  mortgage,  and 
that  the  mortgage  made  to  Schwehm  was 
valid,  and  directed  that  the  bill,  so  far  as  It 
related  to  him,  should  be  dismissed.  Excep- 
tions were  filed  on  behalf  of  the  substituted 
trustee. 

"The  trust  contained  an  express  prohibition 
against  incumbering  the  principal  of  the  es- 
tate, and  therefore  the  power  to  sell  in  the 
present  instance  did  not  Include  a  power  to 
mortgage.  Kenworthy  v.  Levi,. 214  Pa.  235, 
63  Atl.  690.  It  appears  upon  the  record  of 
the  foreclosure  proceeding  that  the  plaintiff 
In  the  suit. was  'Moses  T.  Johnson,  trustee 
for  Mary  Bell  Bowen.'  Those  who  dealt  with 
the  title  were  apprised  of  the  existence  of  a 
trust,  and  it  became  a  duty  to  ascertain  its 
terms  and  conditions.  Kenworthy  v.  Levi, 
214  Pa.  235-239,  63  Atl.  690.  Instead  of  mak- 
ing such  Investigation,'  the  mortgagee  was 
content  with  a  declaration  signed  by  Mary 
Bell  Bowen  that  she  has  received  her  money 
In  full  from  Moses  T.  Johnson,  the  trustee, 
for  her  entire  Interest  In  the  mortgaged  prop- 
erty 5221  Archer  street,  and  that  she  had  no 
claim  or  offset  to  make  In  the  premises.  The 
exceptions  of  Joseph  W.  Kenworthy,  substi- 
tuted trustee,  to  the  findings  and  conclusions 
of  the  trial  judge,  are  sustained.  Counsel  to 
prepare  a  decree." 

Errors   assigned  were   In   the   following 
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form:  "The  learned  court  below  erred  In 
finding  that  the  trustee  had  no  power  to 
mortgage  subsequent  acquired  real  estate. 
The  learned  court  below  erred  In  concluding, 
as  a  matter  of  law,  that  the  defendant 
Schwehm  had  notice  of  the  deeds  of  trust 
The  learned  court  below  erred  in  concluding 
as  a  matter  of  law  that  the  defendant 
Schwehm  was  bound  by  constructive  notice 
of  the  terms  of  the  deeds  or  trust.  The 
learned  court  below  erred  In  sustaining  the 
plaintiff's  exceptions  to  the  trial  judge's  find- 
ing. The  learned  court  below  erred  in  not 
finding  that  the  defendant  Schwehm  was  en- 
titled to  his  mortgage  and  that  It  was  a  valid 
lien  upon  the  premises  5221  Archer  street." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

Henry  J.  Scott  and  Anthony  A.  Hirst,  for 
appellants.  Jacob  Singer  and  Emanuel  Forth, 
for  appellees. 

POTTER,  J.  The  record  In  this  case 
shows  that  no  final  decree  had  been  entered 
when  the  appeal  was  taken.  Nor  is  the  entry 
of  any  decree  assigned  for  error.  Under  the 
authority  of  Watkins  v.  Hughes,  206  Pa. 
526,  56  Atl.  22,  and  other  cases  there  cited, 
this  appeal  should  be  quashed.  Not  one  of 
the  five  assignments  of  error  filed  Is  in  ac- 
cordance with  the  rules.  The  first  three 
assign  certain  conclusions  of  law  by  the 
court  below,  but  they  do  not  give  the  lan- 
guage in  which  those  conclusions  were  state- 
ed.  They  merely  give  counsel's  ideas  as  to 
the  effect  of  that  language.  Moreover,  the 
court's  legal  conclusions  are  not  assignable 
for  error,  in  the  absence  of  a  decree.  Fltz- 
patrick  v.  Engard,  175  Pa.  393,  34  AtL  803. 
The  fourth  assignment  is  bad,  In  that  It 
refers  to  more  than  one  exception,  and  also 
because  the  exceptions  referred  to  are  not 
set  out  Fitzpatrick  v.  Engard,  175  Pa.  393, 
34  Atl.  803.  The  fifth  assignment  is  bad  be- 
cause it  alleges  that  the  court  committed  er- 
ror In  not  making  certain  findings,  when 
appellant  presented  no  requests  for  such 
findings  and  filed  no  exceptions  to  the  find- 
ings of  the  trial  judge.  Beatty  v.  Harris, 
205  Pa.  377,  54  Atl.  1031;  Swope  v.  Snyder, 
209  Pa.  352,  58  Atl.  669. 

But  If  we  disregard  these  irregularities 
and  look  at  the  merits,  It  is  apparent  that 
the  principal  question  in  the  case  was  decid- 
ed adversely  to  appellant  in  Kenworthy  v. 
Levi,  214  Pa.  235,  63  Atl.  690.  That  case 
Involved  the  construction  of  the  same  deed 
of  trust  which  Is  here  in  question.  It  was 
there  held  that  the  words,  "provided,  how- 
ever, that  the  principal  of  the  estate  shall 
not  become  impaired  or  incumbered,"  took 
the  case  out  of  the  rule  of  Lancaster  v.  Do- 
lan,  1  Rawle,  231,  18  Am.  Dec.  625,  and  the 
decisions  which  follow  it  Justice  Brown 
said  (page  238  of  1  Rawle  [18  Am.  Dec.  625]): 
"It  is  true  there  was  power  to  sell  the  prop- 


erties for  the  purpose  of  the  trust;  but  there 
was  an  express  prohibition  against  borrow- 
ing on  them,  for  he  could  borrow  on  them 
only  by  incumbering  them.  As  this  is  what 
he  did,  In  the  face  of  an  express  direction 
that  he  should  not  do  it  the  rule  announced 
in  Lancaster  v.  Dolan  had  no  bearing  upon 
the  question  before  the  court  below."  In 
Kenworthy  v.  Levi  the  trustee  had  assigned 
a  mortgage  for  a  loan.  There  was  no  doubt 
but  that  the  trustee  would  have  had  the  pow- 
er to  sell  and  assign  the  mortgage  absolutely. 
But  it  was  held  that  under  the  restriction  in 
the  deed,  he  could  not  borrow  upon  It  and 
therefore  the  collateral  assignment  was  in- 
valid. If  the  trustee  had  no  power  to  bor- 
row upon  the  security  of  the  wo*tgage,  it 
necessarily  follows  that  after  the  mortgage 
was  foreclosed  and  the  mortgaged  property 
conveyed  to  him  by  the  sheriff,  he  could  not 
borrow  upon  that  security  any  more  than 
upon  the  mortgage  itself.  So,  even  if  appel- 
lant is  correct  and  the  property  Is  to  be  re- 
garded as  personalty  In  the  hands  of  the 
trustee,  he  would  have  no  power  to  incumber 
it  by  a  mortgage. 

If  it  is  to  be  regarded  as  real  estate,  the 
same  result  follows.  Certainly  this  is  so 
if  the  mortgagee  had  notice  of  the  trust  Ap- 
pellant admittedly  had  notice  that  Johnson 
was  a  trustee  for  Mary  Bell  Bowen.  He 
obtained  and  rested  content  upon  a  release 
from  her.  But  Inquiry  or  examination  of 
the  record  of  the  trust  deed  would  have 
shown  that  Mrs.  Bowen  had  only  a  partial 
Interest  for  life,  anu  that  the  remainder  was 
vested  In  her  children.  He  would  also  have 
found  that  the  trustee  was  expressly  pro- 
hibited from  impairing  or  incumbering  the 
principal  of  the  estate.  It  la  always  the 
duty  of  one  purchasing  from  a  trustee  to 
look  at  the  nature  and  extent  of  the  trust. 
"He  may  have  the  legal  title,  and  yet  have 
no  authority  to  sell.  His  sale  may  be  entire- 
ly unauthorized  by  the  instrument  that  creat- 
ed the  trust  It  may  have  been  forbidden. 
Bayard  v.  Farmers'  &  Mechanics'  Bank,  52 
Pa.  232,  237.  One  who  buys  property  from 
a  trustee  may  or  may  not  know  that  it  be- 
longs to  an  estate  or  Is  otherwise  affected 
with  a  trust  In  the  latter  case,  where  the 
circumstances  are  such  as  to  put  a  prudent 
man  on  inquiry  as  to  the  character  of  the 
property  conveyed,  a  court  of  equity  re- 
gards such  circumstances  as  constituting 
constructive  notice,  and  Imputes  to  the  pur- 
chaser a  knowledge  of  all  facts  that  such 
inquiry  would  have  revealed.  And  where  he 
knows  or  Is  chargeable  with  knowledge  of 
the  nature  of  the  estate,  It  is  his  duty  to  go 
further  and  ascertain  the  nature  and  ex- 
tent of  the  trustee's  power,  in  order  that  he 
may  know  whether  or  not  he  is  violating  his 
trust  and  misapplying  the  property  in  any 
way.  *  *  *  Ordinarily,  the  words  trus- 
tee,' or  'In  trust'  or  'guardian,'  contained  In 
a  deed,  mortgage,   assignment  or  indorse- 
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ment  are  deemed  sufficient  to  put  a  trans- 
feree on  inquiry."  28  Am.  &  Eng.  Kncy.  ot 
Law  (2d  Ed.)  1128-29. 

There  Is  no  question  in  this  case  that 
Moses  T.  Johnson  continued  to  hold  the 
property  purchased  by  him  at  sheriff's  sale 
as  trustee  for  the  same  purpose  and  with  the 
same  powers  and  limitations  as  were  defin- 
ed in  the  original  trust  deed.  As  was  said 
by  Chief  Justice  Mitchell  In  Church  v.  Win- 
ton,  196  Pa.  107,  46  Atl.  363:  "If  a  trustee 
buys  the  trust  property  even  at  a  public  sale 
which  Is  brought  about  or  In  any  way  con- 
trolled by  himself,  he  will  be  presumed  to 
buy  and  hold  for  the  benefit  of  the  trust" 
Having  bad  notice  of  the  existence  of  the 
trust  before  he  made  the  loan  to  Johnson, 
It  was  the  duty  of  the  appellant  to  inform 
himself  of  the  nature  and  extent  of  the  trust 
and  the  limits  of  the  power  of  the  trustee. 

The  appeal  is  quashed. 


(80  Conn.  91) 

TOWN   OF   FAIRFIELD   y.    SOUTHPORT 
NAT.  BANK  et  at 

(Supreme  Court  of  Errors  of  Connecticut.    July 
30,  1907.) 

1.  Banks  and  Banking  —  Wsonarai.  Acts 
of  Cashieb. 

A  bank  was  not  liable  for  the  act  of  its 
cashier  in  taking  from  the  vault  of  the  bank 
bonds  belonging  to  plaintiff  city,  with  intent  to 
appropriate  them  to  his  own  use,  plaintiff's 
agent,  who  was  an  employe  of  the  bank,  having 
placed  the  bonds  in  the  vault  for  his  own  ac- 
commodation, knowing  that  the  bank  according 
to  its  rales  would  not  act  as  custodian  for  such 
securities ;  and  it  would  not  be  otherwise  though 
the  directors'  failure  to  discover  the  dishonesty 
of  the  cashier  amounted  to  negligence  on  their 
part. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  {§  492,  493.] 

2.  Sauk. 

The  cashier  having  placed  the  proceeds  of 
the  bonds  in  another  bank  to  the  credit  of  his 
bank,  and  such  money  having  passed  to  the  re- 
ceiver of  the  cashier's  bank,  such  bank  was  li- 
able to  plaintiff  for  the  proceeds,  though  the 
deposit  by  the  cashier  was  a  payment  by  him 
to  conceal  his  prior  misappropriations. 

Case  reserved  from  Superior  Court,  Fair- 
field County;  Edwin  B.  Gager,  Judge. 

Action  by  the  town  of  Fairfield  against  the 
Soutbport  National  Bank  and  others.  The 
court  made  a  finding,  and  reserved  the  cause 
for  the  adv.lce  of  the  Supreme  Court  Judg- 
ment for  plaintiff  advised. 

The  complaint  contains,  in  substance,  the 
following  allegations:  (1)  Prior  to  April  21, 
1903,  the  plaintiff  owned  14  bonds  of  the 
denomination  of  $500  each  and  value  of  $7,- 
000,  which  bonds  the  plaintiff  delivered  to 
the  defendant  and  the  defendant  received 
the  same  as  bailee  of  the  plaintiff.  (2)  On 
April  21, 1903,  one  Oliver  T.  Sherwood,  with- 
out plaintiffs  knowledge  or  assent  took  said 
bonds  from  defendant's  safe,  and  by  pledge 
of  said  bonds  as  collateral  security  for  his 
demand  note  of  $6,000  obtained  a  check  for 
that  amount  payable  to  his  order.    (3)  Said 


Sherwood  acted  as  cashier  of  the  defendant 
and  on  behalf  of  the  defendant  in  taking  and 
pledging  said  bonds  and  In  obtaining  said 
check.  (4)  On  April  21st  said  Sherwood  h> 
dorsed  said  check  and  delivered  it  to  defend- 
ant, and  defendant  then  indorsed  said  check 
and  deposited  It  to  its  credit  In  the  National 
Park  Bank  of  New  York,  and  said  check  was 
paid  and  the  avails  thereof  ($6,000)  went  to 
the  use,  credit  and  benefit  of  the  defendant 
(5)  Upon  default  of  payment  of  Sherwood's 
said  note,  said  bonds  were  sold  by  the  pledgee 
thereof  on  May  21st  (C)  Prior  to  May  25th. 
the  defendant  bank  became  Insolvent  and  a 
receiver  was  duly  appointed  and  qualified,  of 
whom  the  plaintiff,  on  August  18th,  made 
demand  and  claim  for  said  bonds,  or  their 
value  In  money,  which  claim  was  on  October 
5th  disallowed  by  the  receiver.  The  defend- 
ant's answer  admitted  the  sixth  allegation, 
denied  the  first,  third,  and  fifth  allegations, 
and  denied  the  second  and  fourth  allegations 
coupled  with  the  averment  that  the  deposit 
of  said  check  to  the  credit  of  the  defendant 
bank  was  without  authority  from  or  knowl- 
edge of  said  bank  and  was  for  said  Sher- 
wood's owu  use  and  benefit  and  said  deposit 
was  forthwith  withdrawn  by  said  Sherwood 
and  used  for  his  own  benefit  and  the  de- 
fendant did  not  have  the  use  or  benefit  of 
any  part  thereof. 

The  finding  shows,  among  other  facts,  the 
following:  The  defendant  bank  was  and 
for  many  years  had  been  a  national  bank- 
ing association,  with  a  capital  of  $100,000 
and  a  surplus  of  $40,000.  Oliver  T.  Sher- 
wood became  cashier  of  said  bank  in  1884 
and  continued  as  such  until  May  12,  1903, 
when  he  absconded.  He  was  subsequently 
arrested,  and  Is  now  serving  a  sentence  in 
the  state  prison.  The  duties  of  said  Sher- 
wood as  cashier  were  those  usually  apper- 
taining to  that  office.  He  received  in  the 
bank's  behalf  all  commercial  papers,  notes, 
drafts,  checks,  or  other  papers  payable  to 
said  bank,  or  its  order,  and  Indorsed  the 
same  for  deposit  with  Its  name,  and  deposit- 
ed the  same  to  its  credit  with  the  National 
Park  Bank  of  New  York.  During  the  time 
he  was  cashier  said  Sherwood  was  by  per- 
mission of  the  directors  of  the  bank  the 
active  managing  officer  and  actively  directed 
the  business  and  affairs  of  said  bank.  The 
board  of  directors  had  never  authorized  said 
cashier  to  exercise  any  powers  or  duties 
other  than  those  usually  incident  to  Bald  of- 
fice. For  a  period  of  about  seven  years  prior 
to  May,  1903,  said  Sherwood  was  engaged  in 
continuously  misappropriating  the  funds  of 
said  bank,  and  by  false  entries  and  accounts 
in  its  books  and  by  falsifying  the  accounts 
of  its  depositors  he  concealed  such  misap- 
propriation from  the  knowledge  of  all  the 
other  officers  of  the  bank.  The  funds  of  the 
bank  so  unlawfully  misappropriated  amount- 
ed In  May,  1903,  to  more  than  $150,000.  On 
May  19,  1903,  Ellis  &  Pepper  was  appointed 
by  the  United  States  controller  of  the  cur- 
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rency  as  receiver  of  said  bank,  and  has  ever 
since  been  engaged  in  winding  np  its  affairs 
as  an  insolvent  bank.  The  capital  and  stir- 
plus  of  the  bank  were  found  completely 
wiped  out,  and  an  assessment  of  83  per  cent, 
has  since  been  made  against  the  stockholders. 
The  14  bonds  mentioned  In  the  complaint 
were  negotiable  bonds  and  were  owned  by 
the  plaintiff  and  had  been  placed  and  kept 
by  its  agent,  Francis  P.  S.  Sherwood,  who 
was  also  an  employe  of  the  bank,  In  the  safe 
of  the  defendant  for  his  own  personal  ac- 
commodation ;  the  plaintiff's  said  agent  well 
knowing  a  standing  rule  in  the  bank  that 
the  bank  would  not  act  as  a  custodian  for 
the  safekeeping  of  negotiable  securities,  and 
that  any  securities  left  in  the  bank's  safe 
was  at  the  risk  of  the  owner.  Said  Oliver  T. 
Sherwood  and  one  of  the  directors  knew 
that  said  bonds  were  in  said  safe.  The  evi- 
dence did  not  disclose  whether  the  other 
directors  had  knowledge  or  not  In  respect 
to  the  second  and  fourth  allegations,  the  find- 
ing Is  as  follows:  On  April  21,  1903,  said 
Oliver  T.  Sherwood  took  from  the  safe  of 
said  bank  said  14  bonds  and  pledged  them 
with  N.  W.  Harris  &  Co.,  brokers,  of  New 
York  City,  as  collateral  security  for  a  loan 
of  $6,000,  evidenced  by  the  promissory  note 
or  said  Oliver  T.  Sherwood  (a  demand  note 
tor  $6,000,  reciting  the  deposit  of  the  bonds 
as  collateral  security,  and  containing  agree- 
ments as  to  the  deposit  on  demand  of  addi- 
tional security,  and  authorizing  the  sale  of 
the  bonds  on  default  of  payment  or  breach 
of  agreement).  Said  Sherwood  thereupon  re- 
ceived from  N.  W.  Harris  &  Co.,  a  check 
of  which  the  following  Is  a  copy,  viz. :  "No. 
2888.  N.  W.  Harris  &  Company,  Bankers. 
New  Tork,  April  21,  1903.  Pay  to  the  order 
of  Oliver  T.  Sherwood,  $6,000,  six  thousand 
dollars.  To  the  National  Bank  of  Commerce, 
New  Tork.  N.  W.  Harris  &  Co."  Said  check 
Is  Indorsed  on  the  back  thereof  as  follows, 
viz.:  "Oliver  T.  Sherwood."  "Pay  National 
Park  Bank,  or  order.  Southport  National 
Bank,  Oliver  T.  Sherwood,  Cashier."  "Re- 
ceived payment  through  New  York  clear- 
ing House,  April  21,  1903.  The  National 
Park  Bank  of  New  York."  Said  Sherwood, 
on  April  21,  1903,  deposited  said  check  In 
said  National  Park  Bank,  to  the  credit  of 
said  Southport  National  Bank.  Said  deposit 
was  placed  by  said  National  Park  Bank  to 
the  credit  of  said  Southport  National  Bank, 
according  to  its  ordinary  course  of  business, 
and  became  subject  to  the  call  of  said  South- 
port  National  Bank.  Said  check  was  duly 
collected  by  said  National  Park  Bank  from 
the  bank  on  which  it  was  drawn,  through 
the  New  York  clearing  house,  In  the  usual 
manner,  on  the  day  upon  which  It  was  drawn. 
Said  deposit  in  the  National  Park  Bank  of 
$6,000,  the  avails  of  said  note  to  Harris 
&  Co.,  was  made  without  the  knowledge  or 
authority  of  any  officer  of  the  bank  except 
its  cashier.  When  the  receiver  was  appolnt- 
-\  the  defendant  bank  had  to  its  credit  In 


said  National  Park  Bank  more  than  $6,000, 
and  the  receiver  has  since  his  appointment 
used  the  same  in  the  administration  and  set- 
tlement of  the  affairs  of  the  bank.  Said  14 
bonds  were  on  May  25,  1903,  sold  by  said 
Harris  &  Co.  for  the  sum  of  $6,938,  because 
of  default  in  the  payment  of  said  note,  and 
after  applying  the  proceeds  to  the  payment 
of  said  note  the  balance  remaining  in  their 
hands,  amounting  to  $938,  was  paid  to  the 
plaintiff. 

In  respect  to  the  defendant's  averment  that 
the  proceeds  of  the  bonds  deposited  to  the 
defendant's  credit  In  the  National  Park  Bank 
was  so  deposited  without  the  defendant's 
authority  or  knowledge,  and  was  forthwith 
withdrawn  by  Sherwood  and  used  for  his 
own  benefit,  and  the  bank  did  not  have  the 
use  or  benefit  of  any  part  thereof,  the  fol- 
lowing additional  facts  are  found.  (Upon  the 
trial  the  court  admitted  evidence  as  offered  by 
the  defendant  as  to  the  plan,  purpose,  and  in- 
tention of  Sherwood  in  doing  the  acts  which  it 
is  found  he  did,  against  the  objection  of  the 
plaintiff,  who  duly  excepted) :  On  the  30th 
of  March,  1903,  said  Oliver  T.  Sherwood  was 
administrator  upon  the  Intestate  estate  of 
Burr  Perry,  deceased,  and  as  such  adminis- 
trator he  had  a  deposit  account  with  said 
bank.  Prior  to  said  March  30,  1903,  said 
Oliver  T.  Sherwood,  as  administrator,  had 
been  ordered  and  required  by  the  court  of 
probate  to  make  a  partial  distribution  of  said 
estate  to  the  heirs  at  law  of  said  deceased, 
and  in  pursuance  of  said  order  It  became 
necessary  to  pay  to.  each  of  the  five  follow- 
ing-named persons  the  sum  of  $2,000  each, 
viz.:  Susan  D.  Perry,  Sarah  J.  Perry,  Lor- 
etta  B.  Perry,  Alfred  S.  Perry,  and  Francis 
B.  Perry.  On  said  30th  day  of  March,  1903, 
said  Oliver  T.  Sherwood  drew  a  cashier's 
check  upon  said  bank  to  the  order  of  each  of 
said  five  named  persons  for  $2,000,  and  In- 
dorsed upon  the  face  of  each  of  said  checks 
the  words  "certificate  of  deposit,"  and  in- 
dorsed upon  the  back  of  each  of  said  checks 
the  following:  "This  certificate  bears  Inter- 
est at  the  rate  of  4%  per  cent,  per  annum 
and  is  payable  upon  ten  days'  demand" — and 
signed  each  of  said  indorsements,  "O.  T. 
Sherwood,  Cashier,"  and  delivered  the  same 
to  each  of  said  five  named  persons.  Said 
certificate  of  deposit  in  favor  of  said  Alfred 
S.  Perry  was  exchanged  at  said  bank  on 
April  3d  for  cashier's  check  by  said  Oliver 
T.  Sherwood  for  said  sum,  and  collected 
through  the  Connecticut  National  Bank  April 
4th,  and  on  that  date  charged  to  the  estate 
of  Burr  Perry,  In  the  account  of  that  es- 
tate with  said  bank.  After  payment  of  said 
check,  there  was  produced  an  overdraft  of 
$131  against  said  account  On  April  6,  1903, 
said  Sherwood  received  and  deposited  to  the 
account  of  said  estate  the  sum  of  $3,500. 
Said  certificate  of  deposit  in  favor  of  said 
Francis  B.  Perry  was  exchanged  for  a  cash- 
ier's check  for  the  same  amount,  which  check 
was  collected  through  said  Connecticut  Na- 
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tlonal  Bank  and  charged  to  the  account  of 
Burr  Perry  en  April  Oth.  This  left  a  bal- 
ance to  the  credit  of  said  estate  of  $1,358.97. 
Said  certificates  of  deposit  in  favor  of  Sarah 
J.  Perry,  Loretta  B.  Perry,  and  Susan  D. 
Perry  were  each  exchanged  at  said  bank 
for  three  cashier's  checks  payable  to  the 
order  of  said  named  persons,  and  collected 
through  the  Bridgeport  National  Bank,  and 
were  paid  April  4,  1903.  Said  three  cashier's 
checks  were  held  In  the  cash  assets  of  the 
bank  until  April  24,  1903,  and  on  that  date 
were  charged  to  the  account  of  said  estate 
of  Burr  Perry. 

After  said  Oliver  T.  Sherwood  had  ob- 
tained said  check  from  said  Harris  &  Co., 
and  the  same  had  been  deposited  as  afore- 
said, he  entered  a  credit  in  one  of  several 
personal  accounts  which  he  kept  with  said 
bank,  under  date  of  April  21st,  of  $6,000, 
and  entered  a  memorandum  in  another  of 
his  personal  accounts  with  said  bank  of 
three  several  Items  of  $2,000,  and  carrying 
out  therein  a  debit  of  $6,000.  He  then  en- 
tered a  credit  item  in  the  account  of  the 
estate  of  Burr  Perry  of  $6,000,  under  date 
of  April  23d,  and  a  corresponding  charge 
therein  of  $6,000,  under  date  of  April  24th. 
Said  items  of  $6,000  so  carried  through  his 
two  personal  accounts  to  the  account  of 
Burr  Perry  were  in  fact  the  item  of  $6,000 
deposited  in  said  National  Park  Bank,  the 
avails  of  the  loon  from  Harris  A  Go.  The 
purpose  of  utilizing  said  two  personal  ac- 
counts was  to  prevent  the  tracing  of  said 
avails,  and  make  the  record  of  said  transac- 
tion difficult  for  any  other  person  -to  trace 
or  understand.  The  memorandum  In  his 
personal  account  In  connection  with  a  debit 
entry  of  $6,000  of  three  separate  items  of 
$2,000  was  entered  as  a  means  of  personal 
identification  of  the  three  items  of  $2,000 
each  held  In  the  cash  to  which  said  sum  of 
$6,000  was  to  be  applied.  Before  drawing 
said  five  certificates  of  deposit  for  $10,000, 
as  above  set  forth,  said  Sherwood  cast  about 
to  see  bow  he  could  meet  this  obligation. 
The  semiannual  bank  examination  was 
drawing  near,  and  he  feared  to  reduce  the 
cash  assets  of  the  bank,  and  he  had  not 
sufficient  funds  to  the  credit  of  tbe  estate  of 
Burr  Perry  with  which  to  pay  said  amounts. 
There  was  a  balance  to  the  credit  of  the 
estate  of  Burr  Perry  nearly  sufficient  to  pay 
one  of  said  beneficiaries,  and  he  anticipated 
said  collection  of  $3,500  which  would  take 
care  of  another.  As  to  the  remaining  three 
be  determined  to  borrow  the  $6,000  required 
upon  the  bonds  of  the  town  of  Fairfield, 
which  he  had  previously  resorted  to  for 
dishonest  purposes.  It  was  with  this  pur- 
pose and  intention  that  he  drew  the  five 
checks  hereinbefore  referred  to  and  retained 
said  three  checks  in  the  cash  without  char- 
ging the  same  to  any  account  until  he  had 
opportunity  to  go  to  New  York  City  with 
said  bonds,  and  he  carried  into  effect  and 
consummated   the   transaction    in   the  pre- 


cise way  which  was  contemplated  when  said 
certificates  of  deposit  were  drawn.  No  other 
officer  of  said  bank  had  any  knowledge  of 
any  part  of  said  transaction,  nor  of  the 
entries    in   carrying    It   out 

The  finding  states  this  conclusion:  "Ex- 
cept as  hereinbefore  set  forth,  and  unless  the 
facts  found  In  law  produce  a  different  con- 
clusion, the  Southport  National  Bank  had 
no  beneficial  interest  in  said  deposit,  and 
received  no  benefit  therefrom." 

Daniel  Davenport  and  Elmore  S.  Banks, 
for  plaintiff.    Stiles  Judson,  for  defendant 

HAMERSLEY,  J.  The  complaint  states 
facts  sufficient  to  support  an  action  against 
the  defendant,  based  on  Its  liability  as  tbe 
bailee  of  the  plaintiff's  14  bonds,  and  also 
an  action,  based  on  the  liability  of  the  de- 
fendant arising  from  Its  reception  of  the 
property  of  the  plaintiff  (being  the  proceeds 
of  said  bonds),  which  property  the  defend- 
ant cannot  rightfully,  equitably,  and  In  good 
conscience  hold.  These  grounds  of  action 
are  properly  stated  by  stating  in  consecutive 
paragraphs  the  facts  pertinent  to  the  trans- 
action out  of  which  the  plaintiff's  true  cause 
of  action  arose.  Craft  Refrigerating  Ma- 
chine Co.  v.  Qulnniplac  Brewing  Co.,  63 
Conn.  551,  562,  29  Atl.  76,  25  L.  K.  A.  856 ; 
Knapp  v.  Walker,  73  Conn.  459,  461,  47 
AtL  655. 

Upon  the  facts  found  It  Is  manifest  that 
the  defendant  did  not  become  the  bailee  of 
the  plaintiff's  bonds.  The  plaintiff's  agent 
Francis  P.  Sherwood,  placed  the  bonds  in 
the  defendant's  safe  for  his  own  personal  ac- 
commodation, with  knowledge  of  a  standing 
rule  in  the  bank  that  the  bank  would  not  act 
as  a  custodian  for  the  safe-keeping  of  nego- 
tiable securities  and  that  any  such  securities 
left  in  the  bank's  safe  was  at  the  risk  of  the 
owner.  While  the  bonds  remained  in  the  de- 
fendant's safe,  subject  to  tbe  sole  control  of 
Francis  P.  Sherwood,  they  were  In  the  pos- 
session of  the  plaintiff's  agent  and  of  the 
plaintiff.  When,  on  April  21,  1903,  the 
bonds  were  taken  from  the  safe  by  Oliver  T. 
Sherwood,  with  the  intent  to  appropriate 
them  to  his  own  use,  they  were  taken  from 
the  possession  of  the  plaintiff,  and  tbe  act 
was  not  the  act  of  the  bank  or  of  an  agent 
of  the  bank,  but  was  a  theft  by  Oliver  T. 
Sherwood.  The  defendant  Is  not  liable  to 
the  plaintiff  for  this  theft  by  a  third  party. 
If  in  fact  the  failure  of  the  directors  to  dis- 
cover that  their  cashier  had  become  a  dis- 
honest man,  liable  to  steal  property  within 
his  reach,  and  their  failure  to  remove  him 
from  bis  office  were  due  to  a  negligent  per- 
formance of  their  duties  as  directors,  that 
negligence  would  not  make  the  defendant 
liable  to  tbe  plaintiff  as  bailee  of  the  plain- 
tiff's bonds. 

In  respect  to  the  other  ground  of  action, 
the  finding  shows  the  following  facts:  The 
defendant  bank  kept  a  portion  of  Its  money 
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on  deposit  with  the  Park  National  Bank.  On 
April  21st  the  defendant's  money  so  on  depos- 
it was  Increased  by  the  addition  thereto  of 
$6,000.  This  money  had  been  that  day  fraud- 
ulently obtained  by  Sherwood  (acting  In  his 
Individual  capacity)  through  his  theft  of  the 
plaintiff's  bonds  and  the  transfer  of  those 
bonds  to  an  innocent  third  party,  as  de- 
tailed In  the  finding.  The  $6,000  so  fraudu- 
lently obtained  by  Sherwood  acting  in  bis  In- 
dividual capacity  as  thief  of  the  plaintiff's 
bonds  was  Immediately  received  by  Sher- 
wood acting  In  his  capacity  of  the  defend- 
ant's cashier  and  added  to  and  mingled  with 
the  money  of  the  defendant.  This  money  so 
added  to  the  defendant's  money  on  April  21st 
passed  on  May  10th  (unless  previously  used 
by  the  defendant  in  the  usual  course  of  busi- 
ness) into  the  hands  of  the  receiver,  and  has 
been  used  by  him.  This  fact  Is  necessarily 
established  by  the  finding  by  which  It  ap- 
pears that  the  defendant  failed  to  prove  any 
use  subsequent  to  April  21st  of  its  money  on 
deposit,  not  In  the  usual  course  of  Its  busi- 
ness. On  or  before  August  18th  the  defend- 
ant and  its  receiver  learned  of  Sherwood's 
fraud  in  obtaining  the  money  so  added  to  Its 
funds  on  April  21st  and  of  the  plaintiff's  In- 
terest therein.  No  consideration  for  the  $6,- 
000,  of  which  the  defendant  thus  received 
the  benefit,  ever  moved  from  the  defendant 
to  the  plaintiff  or  tp  any  one,  unless  the  de- 
posit Is  to  be  regarded  as  a  payment  by  Sher- 
wood of  a  debt  due  from  him  to  the  defend- 
ant 

We  think  that  under  these  circumstances 
the  defendant  cannot  hold  this  money,  the 
product  of  Sherwood's  fraud  upon  the  plain- 
tiff, against  the  plaintiff's  demand  without 
violating  a  moral  duty  the  defendant  owes 
the  plaintiff.  Had  Sherwood,  Instead  of 
stealing  the  plaintiff's  negotiable  bonds  of 
the  amount  and  value  of  $7,000,  stolen  cur- 
rent money  belonging  to  the  plaintiff  of  the 
same  amount  and  value,  and  under  similar 
circumstances  received  as  cashier  and  added 
to  the  defendant's  money  on  deposit  $6,000 
of  this  stolen  money,  the  defendant  would  be 
under  a  similar  moral  duty  to  pay  the  plain- 
tiff this  money.  In  both  cases  the  duty  rests 
upon  the  same  universal  law  of  ethics.  In 
both  cases  the  money  Is  the  product  of  a 
fraud  commencing  with  a  theft  from  the 
plaintiff,  by  which  the  plaintiff  has  been  de- 
prived of,  and  the  defendant  has  (without 
giving  any  compensation)  received  the  benefit 
of,  $6,000.  The  fact  that  In  the  former  case 
the  fraud  Is  more  Indirect  and  complicated 
than  in  the  latter  does  not  alter  the  nature 
or  lessen  the  force  of  the  duty  resting  upon 
the  plaintiff.  The  plaintiff  has  received  and 
retains  money  which  for  all  practical  pur- 
poses as  affecting  the  defendant's  duty  was 
stolen  from  the  plaintiff  and  Immediately 
given  by  the  thief  to  the  defendant  It  Is 
plain,  too  plain  for  argument,  that  lu  equity 
and  good  conscience  the  defendant  ought  to 
pay  over  to  the  plaintiff  the  money  thus  ob- 


tained and  used.  The  doctrine  that  one  who 
holds  money  which  he  ought  In  equity  and 
good  conscience  to  pay  over  to  another  is 
subject  to  a  legal  duty  to  make  such  payment 
is  firmly  established.  3  Blackstone's  Comm. 
162;  Northrop  v.  Graves,  19  Conn.  547,  555, 
50  Am.  Dec.  264. 

It  further  appears  in  the  finding  that  prior 
to  April  21st  the  defendant's  cashier  (Sher- 
wood) had  been  engaged  In  appropriating  Its 
funds  to  his  personal  uses,  and  especially  on 
the  preceding  April  3d  had  so  appropriated 
the  sum  of  $6,000  to  his  own  use  as  ad- 
ministrator on  the  estate  of  Burr  Perry, 
which  sum  was  never  repaid,  unless  repaid 
by  said  transfer  of  the  money  so  fraudulent- 
ly obtained  on  April  21st  The  defendant 
urges  In  argument  that,  if  the  deposit  by 
Sherwood  of  this  money  on  April  21st  is  to 
be  regarded  as  a  payment  by  him  to  the 
bank  of  his  Indebtedness  for  the  same  amount 
embezzled  by  blm  on  April  3d,  yet  the  de- 
fendant Incurred  no  liability  to  the  plaintiff 
through  Its  acceptance  of  that  payment,  be- 
cause Sherwood's  knowledge  of  his  own  fraud 
could  not  be  imputed  to  the  defendant  mere- 
ly because  he  was  its  cashier,  and,  as  Sher- 
wood was  the  only  officer  of  the  bank  hav- 
ing knowledge  of  the  transaction,  the  defend- 
ant had  no  actual  notice  of  the  fraud.  It  is 
true  that  a  corporation  which  accepts  in 
good  faith  from  Its  debtor  the  payment  of 
his  debt  to  It  Is  not  chargeable  with  the  debt- 
or's knowledge  tbat  the  money  paid  was' 
fraudulently  obtained  by  him  In  an  Inde- 
pendent transaction  with  a  third  party,  even 
though  the  debtor  is  an  agent  of  the  corpora- 
tion in  matters  unconnected  with  the  fraud; 
but  It  Is  also  true  that  It  is  chargeable  with 
the  knowledge  of  its  agent  when  that  knowl- 
edge comes  to  its  agent  (acting  as  Its  repre- 
sentative without  its  actual  knowledge, 
though  within  the  general  scope  of  his  au- 
thority) in  the  act  of  accepting  on  its  behalf 
a  benefit  which  It  knowingly  retains.  In  the 
present  case,  treating  the  deposit  as  a  person- 
al payment  made  by  Sberwood  of  bis  debt 
to  the  bank,  then  Sherwood,  cashier,  repre- 
senting the  defendant  In  a  matter  within  the 
general  scope  of  his  authority,  accepted  on 
behalf  of  the  defendant  the  money  he  had  so 
fraudulently  obtained  in  satisfaction  of  a 
debt  due  from  Sberwood,  thief,  to  the  de- 
fendant, and  as  cashier  placed  that  money 
with  the  funds  of  the  defendant,  who  has 
since  retained  It  If  the  defendant  disclaims 
the  acceptance  by  Sherwood,  cashier,  on  Its 
behalf  of  this  payment  as  unauthorized,  then 
it  necessarily  disclaims  any  acceptance,  Inno- 
cent or  not,  of  money  paid  It  in  discharge  of 
a  debt  due  from  Sherwood,  thief,  and  is  in 
tbat  case  bound  in  equity  and  good  con- 
science to  pay  over  to  the  plaintiff  money 
thus  obtained  and  retained  by  It.  On  th« 
otber  hand,  If  the  defendant  by  retaining  and 
using  tbe  money  thus  placed  in  its  treasury 
affirms  the  act  of  Sherwood,  cashier,  in  ac- 
cepting on  its  behalf  the  payment  of  a  debt 
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due  to  it,  then  it  necessarily  assumes  the 
knowledge  with  which  Its  agent  on  its  be- 
half did  the  act  thus  adopted  as  its  own. 
When  an  agent,  acting  In  excess  of  bis  au- 
thority, and  without  the  knowledge  of  his 
principal,  accepts  on  his  principal's  behalf 
money  belonging  to  and  fraudulently  obtain- 
ed from  another  with  knowledge  of  the 
fraud,  that  principal,  in  treating  this  money 
as  his  own  and  retaining  it  as  against  the 
true  owner,  cannot  claim  as  his  own  the  act 
by  which  the  money  was  accepted  without 
also  admitting  as  his  own  the  knowledge 
with  which  that  act  was  done.  He  cannot 
receive  the  benefit  of  the  fraud  and  reject 
the  resulting  duty.  This  rule  is  the  outcome 
of  an  unquestionable  rule  of  ethics.  It  ex- 
pressed a  truism  fundamental  to  jurispru- 
dence, and  which  the  courts  must  apply  as 
occasion  may  arise.  Bank  of  New  Mllford 
r.  Town  of  New  Mllford,  86  Conn.  83,  101; 
Atlantic  Bank  v.  Merchants'  Bank,  10  Gray 
(Mass.)  532;  Atlantic  Cotton  Mills  v.  Indian 
Orchard  Mills,  147  Mass.  268,  270,  17  N.  B. 
496,  9  Am.  St  Rep.  698;  People's  Bank  v. 
National  Bank,  101  U.  S.  183,  25  L.  Ed.  907; 
Aldrich  t.  Chemical  National  Bank,  176  U.  8. 
618,  633,  20  Sup.  Ct  498,  44  L.  Ed.  611. 

Tne  defendant's  counsel,  however,  seem  to 
rely  upon  the  claim  that  the  defendant  as 
a  matter  of  law  received  no  benefit  from  the 
fraud,  because  Its  cashier,  by  making  false 
entries  in  its  books  as  detailed  in  the  find- 
ing, attempted  to  conceal  the  embezzlement 
for  his  benefit  as  administrator  on  the  estate 
of  Burr  Perry  of  $6,000  of  the  defendant's 
funds  on  deposit  April  3d  and  to  conceal 
his  reimbursement  of  the  defendant  for  the 
money  so'  embezzled  with  the  money  obtained 
through  his  theft  on  April  21st,  so  that  the 
books  thus  fraudulently  manipulated  appear 
to  be  consistent  with  the  theory  that  Sher- 
wood had  on  April  21st  placed  to  the  credit 
of  the  defendant  $6,000  and  Immediately 
thereafter  had  withdrawn  the  same  for  his 
own  use  and  benefit  This  claim  seems  to 
us  to  be  without  foundation.  The  real  facts 
are  shown  by  the  acts  of  Sherwood  In  draw- 
ing the  collier's  checks  on  April  3d,  by 
the  payme.it  of  which  on  the  following  day 
the  funds  of  the  bank  were  actually  depleted 
to  the  extent  of  $6,000  and  in  making  the 
deposit  on  April  21st  by  which  the  funds 
of  the  bank  were  actually  increased  through 
the  reception  of  $6,000  obtained  as  afore- 
said. These  facts  are  in  no  way  altered 
by  the  fraudulent  manipulation  of  the  de- 
fendant's books,  and  their  legal  effect  cannot 
be  modified  by  any  Intention  or  purpose 
which  may  have  been  entertained  by  Sher- 
wood In  embezzling  the  money  of  the  bank 
for  the  payment  of  bis  own  debt  to  the 
Perry  estate  to  so  conduct  the  operation  that 
the  eventual  loss  should  fall  upon  the  plain- 
tiff rather  than  the  defendant  It  is  a 
sufficient  answer  to  the  defendant's  claim 
to  call  attention  to  the  fact  which  is  a 
uecessary  inference  from  all  the  facts  found, 


that  on  April  21st  Sherwood  increased  the 
funds  of  the  defendant  on  deposit  with  the 
National  Park  Bank  by  the  addition  to  these 
funds  of  $6,000  product  of  the  bonds  stolen 
that  day  from  the  plaintiff,  and  that  Sher- 
wood did  not  thereafter  check  out  this  mon- 
ey to  pay  his  debt  to  the  Perry  estate,  but 
this  addition  to  the  defendant's  funds  re- 
mained subject  to  the  defendant's  control, 
and  unless  used  by  the  defendant  In  the 
course  of  its  business  passed  to  its  receiver 
on  May  19th  and  was  used  by  him  in  set- 
tling the  affairs  of  the  defendant  The 
transaction  substantially  as  detailed  mlgbt 
well  have  been  conducted  by  two  persons 
Instead  of  by  one  person  acting  in  two  dif- 
ferent capacities.  In  that  case  Sherwood, 
cashier,  without  special  authority  from  the 
bank,  would  receive  and  deposit  to  the  bank's 
credit  $6,000  paid  him  by  one  he  knew  made 
the  payment  to  conceal  the  payer's  embezzle- 
ment from  the  bank  to  that  amount  with 
money  practically  stolen  from  the  plaintiff. 
It  would  not  be  claimed  that  in  such  case 
the  defendant  could,  after  knowledge  of  the 
fraud,  in  equity  or  good  conscience  retain 
its  product  But  the  moral  duty  of  the  de- 
fendant is  the  same,  whether  It  receives 
the  product  of  the  fraud  through  the  acts 
of  two  persons  or  of  one  person  acting  in 
two  capacities.  The  personal  identity  of  the 
agent  of  the  bank  who  accepts  for  it  the 
product  of  a  theft,  and  the  embezzler  of  Its 
funds  who  commits  that  theft  In  order  to 
cover  his  embezzlement  does  not  affect  un- 
less to  emphasize,  the  essential  equity.  A 
practical  rule  for  determining  in  this  and 
similar  cases  the  essential  equity,  that  Is, 
for  testing  the  moral  duty  consequent  to 
such  a  situation,  has  been  well  stated  by 
the  Massachusetts  Supreme  Court  "If  the 
treasurer  of  a  corporation  Is  a  defaulter, 
and  his  defalcation  Is  as  yet  unknown  and 
unsuspected,  and  he  steals  money  from  a 
third  person  and  places  it  with  the  funds  of 
the  corporation  in  order  to  conceal  and  make 
good  his  defalcation,  and  the  corporation 
uses  the  money  as  its  own,  no  other  officer 
knowing  any  of  the  facts,  the  corporation 
does  not  thereby  acquire  a  good  title  to 
the  money  as  against  the  true  owner,  but  the 
latter  may  maintain  an  action  against  the 
corporation  to  recover  back  the  same."  At- 
lantic Cotton  Mills  v.  Indian  Orchard  Mills. 
147  Mass.  268,  276,  17  N.  B.  496,  9  Am.  St 
Rep.  69a  The  rule  was  applied  in  that 
case  to  a  situation  very  similar  to  the  one 
in  this  case,  and  was  sanctioned  and  ap- 
plied to  somewhat  similar  situations  In  Ditty 
v.  Bank,  75  Fed.  769,  22  O.  C.  A  376,  and 
Aldrich  v.  Chemical  National  Bank,  176  U. 
a  618,  633,  634,  20  Sup.  Ct  498,  44  L.  Ed. 
611. 

The  plaintiff's  right  of  recovery  depends 
upon  the  money  in  question  being  as  be- 
tween bim  and  the  defendants  In  equity 
and  good  conscience  his.    If  for  any  reason 
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the  money  Is  not  now  In  good  conscience  his 
as  between  him  and  the  defendants,  he  can- 
not recover.  Goddard  v.  Seymour,  30  Conn. 
394,  401.  The  defendant  urges  that  the  real 
defendants  are  now  the  creditors  of  the 
bank  represented  by  the  receiver,  and  that 
as  between  them  and  the  plaintiff  the  equita- 
ble right  of  the  creditors  should  prevail 
against  that  of  the  plaintiff.  The  creditors 
are  not  In  fact  or  in  theory  defendants  In 
this  case,  and  have  no  right,  legal  or  equita- 
ble to  funds  In  the  bands  of  the  receiver, 
which  the  receiver  as  representing  the  bank 
cannot  lawfully  retain.  He  cannot  lawfully 
retain  and  appropriate  to  the  use  of  the 
bank  or  its  creditors  money  which  in  equity 
and  good  conscience  belongs  to  the  plaintiff. 
Interest  by  way  of  damages  for  detention  of 
the  money  should  be  computed  from  August 
18,  1903,  the  date  of  the  plaintiff's  demand. 
Selleck  v.  French,  1  Conn.  33,  6  Am.  Dec 
185;  Northrop  v.  Graves,  19  Conn.  661,  60 
Am.  Dec.  264. 

The  superior  court  is  advised  to  render 
Judgment  that  the  plaintiff  recover  $6,000 
damages,  with  interest  on  that  sum  from 
August  18,  1903,  and  his  costs.  Costs  in 
this  court  will  be  taxed  In  favor  of  the 
plaintiff.    The  other  Judges  concurred. 

(to  Oonn.  128) 

LITCHFIELD  SAVINGS  SOCIETY  v.  DIB- 
BLE et  aL 

(Supreme  Court  of  Errors  of  Connecticut.   July 
80,  1907.) 

COBPOBATIONS  —  SaUM  OF  STOCK  —  PBBFOBlf- 

ancb  of  Contract. 

Defendant's  testator  executed  to  W.  an  "un- 
derwriter's certificate,"  whereby  testator  agreed 
at  the  erpiration  of  one  year,  or  previously,  at 
his  option,  to  pay  W.  a  certain  sum  of  money 
in  consideration  of  which  he  should  receive  from 
W.  certain  bonds  and  stock  of  a  specified  corpo- 
ration. Other  persons  executed  similar  certifi- 
cates. Plaintiff:  took  W.'s  note  for  a  loan,  tak- 
ing as  security  the  certificates  and  stocks  and 
bonds  called  for  by  the  certificates.  The  note 
was  not  paid,  and  W.  and  the  corporation  be- 
came Insolvent  Prior  to  the  expiration  of  the 
year  specified  in  testator's  certificate,  plaintiff 
unsuccessfully  endeavored  to  have  the  stock 
transferred  to  the  makers  of  the  underwriters' 
certificates,  and  after  the  year  had  expired  ob- 
tained from  W.  assignments  of  the  stock  and 
offered  to  deliver  to  testator  an  assignment  of 
the  stock  to  which  he  was  entitled  and  offered  to 
surrender  the  stock  certificates  to  any  trustee 
that  might  be  agreed  on  by  the  parties.  Held, 
that  there  was  no  such  performance  or  tender 
of  performance  as  entitled  plaintiff  to  recover 
on  testator's  underwriter's  certificate,  even  had 
the  tender  been  made  within  the  year  in  ques- 
tion. 

Appeal  from  Superior  Court,  Fairfield 
County;  Edwin  B.  Gager,  Judge. 

Action  by  the  Litchfield  Savings  Society 
against  J."  Ervin  Dibble  and  others,  as  exec- 
utors of  the  estate  of  J.  H.  Ferris,  deceased. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

The  complaint  stated  this  case:  C.  H. 
.White  A  Co.  were  the  owners  of  three  Ob- 


ligations, styled  underwriters'  certificates, 
each  signed  by  John  H.  Ferris.  These  were 
Identical  In  terms,  except  that  each  bore 
a  different  number.  The  following  Is  a  copy 
of  one: 

"Blue  Mountain  Iron  &  Steel  Co.  of  Bal- 
timore City. 

"Underwriting  Certificate. 

"Bridgeport,  Conn.,  August  14th,  1902. 

"At  the  expiration  of  one  year  from  Octo- 
ber 16,  1902  (or  any  time  before,  at  my  op- 
tion), I  promise  to  pay  C.  H.  White  &  Co.,  or 
to  their  order  by  indorsement  hereof,  the 
sum  of  seven  hundred  dollars.  In  considera- 
tion of  which  it  is  agreed  by  all  parties  here- 
to that  I  shall  receive  from  the  payee  one 
thousand  dollars,  par  value  in  the  first  mort- 
gage five  per  cent,  twenty-year  gold  bonds 
of  the  Blue  Mountain  Iron  &  Steel  Co.  of 
Baltimore  City,  of  an  authorized  issue  of  five 
hundred  thousand  dollars,  and  five  hundred 
dollars  par  value  of  the  capital  stock  of 
the  Bald  Blue  Mountain  Iron  &  Steel  Co.  of 
Baltimore  City,  of  an  authorized  Issue  of  five 
hundred  thousand  dollars,  the  payment  of 
said  sum  by  me  and  delivery  of  said  se- 
curities to  me  to  be  made  at  the  office  of 
Importers  &  Traders  Nat  Bonk,  New  York, 
N.  Y.,  on  (or  before,  at  my  option)  October 
16,  1903. 

"No.  66.  John  H.  Ferris." 

White  &  Co.  owned  also  27  other  certifi- 
cates similar  in  terms,  signed  by  other  par- 
ties. The  plaintiff,  on  October  16,  1902; 
made  a  loan  to  White  &  Co.  on  their  note 
payable  October  16,  1903,  at  the  Importers' 
&  Traders'  National  Bank  of  New  York  City, 
taking  as  collateral  security  all  the  30  certif- 
icates mentioned,  each  duly  Indorsed.  White 
&  Co.  also  delivered  to  the  plaintiff  30  bonds 
of  the  Blue  Mountain  Iron  &  Steel  Com- 
pany, of  the  description  stated  In  the  certif- 
icates, and  a  certificate  for  1,500  shares  of 
its  capital  stock  of  the  par  value  of  $10  each. 
In  the  name  of  White  &  Co.,  with  a  power  of 
attorney  executed  in  blank  for  their  sale 
and  transfer.  Prior  to  October  16, 1903,  the 
plaintiff  deposited  with  the  Importers'  dr 
Traders'  National  Bank  the  note  of  White  & 
Co.,  the  30  underwriting  certificates,  the 
bonds,  and  the  stock  certificate,  and  notified 
John  H.  Ferris  thereof.  The  latter  never 
exercised  his  option  to  take  up  the  stock  and 
bonds  specified  in  the  three  certificates  sign' 
ed  by  him,  or  demanded  the  same  of  White 
&  Co.,  or  the  plaintiff,  or  paid  the  $700  spec- 
ified In  each  certificate.  Prior  to  October 
16,  1903,  the  plaintiff  attempted  to  transfer 
upon  the  books  of  the  Blue  Mountain  Iron 
&  Steel  Company,  of  Baltimore  City,  Md.,  to 
each  of  said  underwriters  the  number  of 
shares  of  stock  of  said  company  called  for 
by  the  underwriting  certificates  signed  by 
blm,  and  to  procure  certificates  for  said 
stock  in  the  names  of  such  underwriters,  re- 
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spectively;  bat  said  company  was  and  now 
Is  insolvent  and  by  reason  thereof,  and  of 
dissensions  among  its  officers,  and  of  the  re- 
moval of  its  books  from  the  state  of  Mary- 
land to  parts  unknown,  and  of  the  refusal  of 
the  secretary  of  said  company  to  make  said 
transfers,  they  could  not  be  effected  upon 
the  books  of  the  company,  but  said  bank,  up- 
on the  demand  of  John  H.  Ferris,  and  by 
virtue  of  Its  possession  of  said  certificate, 
could  have  assigned  to  John  H.  Ferris  60 
shares  of  said  stock  for  each  underwriting 
certificate  signed  by  him,  but  no  such  or  any 
demand  was  made  upon  said  bank.  On 
October  16, 1903,  White  &  Co.  were  insolvent 
and  ever  since  have  been,  and  their  note  re- 
mains wholly  unpaid.  In  November,  1003, 
the  plaintiff  procured  from  White  &  Co.  80 
assignments,  each  for  SO  shares  of  stock,  rep- 
resented by  said  certificate  for  1,500  shares 
of  stock,  and  offered  to  deliver  to  John  H. 
Ferris  the  underwriting  certificates  signed 
by  him  and,  together  with  each,  one  of  said 
bonds  and  one  of  said  assignments  of  50  of 
said  shares  of  stock,  with  a  power  of  attorney 
duly  executed,  and  offered  to  surrender  said 
certificate  for  1,500  shares  of  stock  to  the 
secretary  of  said  company  to  transfer,  or  to 
any  person  who  might  be  agreed  upon  by  the 
parties,  to  hold  the  same  in  trust  for  the  pro- 
tection of  their  respective  interests,  and  de- 
manded payment  on  each  certificate  of  $700 
and  Interest,  but  said  Ferris  refused  said 
offers,  and  refused  to  pay  the  amount  due 
upon  said  underwriting  certificates,  or  any 
part  thereof.  Ferris  died  in  1904,  and  a 
claim  on  each  certificate  has  been  duly  pre- 
sented against  his  estate  and  disallowed. 
Ibe  Blue  Mountain  Iron  &  Steel  Company 
is  bankrupt,  Its  stock  is  of  no  value,  and 
the  secretary  of  said  company  still  refuses  to 
make  any  transfers  of  said  stock.  The 
plaintiff  Is  ready  and  willing  to  deliver  to 
the  defendants  each  of  the  underwriting  cer- 
tificates signed  by  John  H.  Ferris,  deceased, 
and  with  each  one  of  said  bonds,  and  one  of 
said  assignments,  with  powers  of  attorney 
duly  executed  for  the  transfer  thereof,  and 
to  surrender  said  certificates  to  this  court,  or 
to  any  trustee  whom  it  may  appoint,  that 
the  defendants  may  be  protected  against  any 
wrongful  transfer  thereof,  and  that  said  cer- 
tificates may  be  held  for  the  benefit  of  the 
defendants  and  of  all  parties  in  proportion 
to  their  interests  therein.  Bach  certificate 
was  made  the  subject  of  a  separate  count. 
The  claims  were  for  damages,  and  by  way  of 
equitable  relief  a  decree  that  upon  delivery 
to  the  defendants,  or  either  of  them,  of  each 
of  the  three  underwriting  certificates  signed 
by  John  H.  Ferris,  deceased,  together  with 
three  bonds  of  the  Blue  Mountain  Iron  A 
Steel  Company,  of  Baltimore  City,  Md.,  of 
the  par  value  of  $1,000  each,  and  three  as- 
signments, each  of  50  shares  of  the  stock  of 
said  company,  with  powers  of  attorney  duly 
executed  in  blank,  the  defendants  should 
pay  to  the  plaintiff  the  sum  of  12,100,  with 


interest  from  October  16,  1903,  to  the  date 
of  payment,  together  with  the  costs  of  suit, 
or  that  a  suitable  trustee  be  appointed  by 
the  court  to  hold  said  certificate  of  1,500 
shares  of  Bald  stock,  under  orders  of  the 
court,  and  for  the  benefit  of  all  persons  in- 
terested therein. 

George  D.  Watrous  and  Henry  F.  Par- 
melee,  for  appellant  John  H.  Light  for  ap- 
pellees. 

BALDWIN,  O.  J.  (after  stating  the  facts). 
Ferris,  under  the  terms  of  the  certificates 
which  he  signed,  was  not  bound  to  pay  any- 
thing, unless  he  either  received  or  was  ten- 
dered something.  Bean  v.  Atwater,  4  Conn. 
3, 13,*  10  Am.  Dec.  91.  The  language  of  each 
required  him  to  pay  $700,  not  at  all  events, 
but  only  if  the  holder  of  the  certificate 
should  deliver  or  offer  to  deliver  to  him  a 
certain  bond  and  $500  par  value  of  the  cap- 
ital stock  of  a  certain  company.  On  October 
16,  1902,  when  the  plaintiff  made  the  loan 
to  White  &  Co.,  and  from  that  day  to  Octo- 
ber 16,  1903,  Ferris  was  entitled  at  any  time 
to  tender  that  sum  to  the  plaintiff  at  the 
Importers'  &  Traders'  National  rtank,  and 
demand  the  stipulated  bond  and  shares  of 
stock.  The  stock  could  only  have  been  "de- 
livered" by  the  delivery  to  htm  of  a  certif- 
icate for  50  shares.  Whether  It  would  have 
been  necessary  to  tender  such  a  certificate 
made  out  In  his  own  name,  or  one  made  out 
in  the  name  of  another  with  a  proper  power 
of  attorney  for  its  transfer  to  him,  would 
have  sufficed,  it  is  unnecessary  to  inquire. 
The  plaintiff  was  not  prepared  to  deliver  one 
of  either  description  on  October  16,  1903,  the 
date  of  the  alleged  default  on  the  part  of 
Ferris.  It  is  averred  that  before  that  day 
the  plaintiff  endeavored  to  exchange  its  cer- 
tificate for  1,500  shares  for  30  certificates, 
each  for  50  shares,  and  could  not  obtain 
them.  It  is  not  averred  how  long  before 
that  day  this  endeavor  was  made.  For  aught 
that  appears,  such  an  exchange  could  have 
been  effected  if  applied  for  promptly  after 
the  plaintiff  accepted  the  collateral  security, 
which  was  upon  October  16,  1902.  If,  there- 
fore, impossibility  of  performance  could  con- 
stitute in  such  a  case  an  equitable  excuse 
(as  to  which  we  intimate  no  opinion),  no  such 
impossibility  is  alleged.  The  worthlessness 
of  the  stock  is  immaterial.  Ferris  could  not 
have  declined  to  accept  It  on  that  ground, 
had  the  plaintiff  tendered  it  to  him.  The 
parties  agreed  on  the  delivery  of  that  par- 
ticular security,  and,  whether  it  were  valu- 
able or  valueless,  each  was  entitled  to  insist 
on  the  performance  of  the  contract  In  that 
respect,  according  to  Its  expressed  terms. 

The  plaintiff  did  not  help  its  cause  by  the 
tender  to  Ferris,  In  November,  1903,  of  three 
assignments  by  White  &  Co.,  each  of  50  of 
the  shares,  represented  by  the  certificate  for 
1,500  shares  In  their  names,  with  powers  of 
attorney  for  their  transfer,  and  the  aceom- 
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panying  offer  to  surrender  the  latter  certif- 
icate to  the  secretary  of  the  company  or  to 
any  one  whom  both  parties  might  agree  on 
to  hold  in  trust  for  the  protection  of  their 
respective  Interests.  Even  had  this  tender 
been  made  on  October  16, 1903,  Ferris,  as  al- 
ready stated,  was  entitled  to  stock  certifi- 
cates for  50  shares  each.  The  assignments 
were  at  most  only  a  means  of  thereafter  ob- 
taining such  certificates.  Nor  could  the 
plaintiff  impose  a  new  contract  upon  him  by 
a  demand  for  the  interposition  of  a  trustee. 
Equity  sometimes  reforms  contracts,  but  it 
cannot,  without  a  reformation,  treat  them  as 
something  substantially  different  from  what 
they  are.  Ferris  for  $700  was  to  get  a  bond, 
and,  if  not  the  legal  title,  then  at  least  the 
means  of  promptly  getting  the  legal  title  to 
60  shares  of  stock.  He  could  not  be  com- 
pelled to  accept  In  lieu  of  this  an  equitable 
right  to  demand  50  shares  through  action  to 
be  taken  by  a  trustee. 

There  Is  no  error.  The  other  Judges  con- 
curred. 

(80  Conn.  167) 

BUTTON  v.  BUTTON. 

(Supreme  Court  of  Errors  of  Connecticut.  July 
30,  1907.) 

New  Tbiai/— Newlt  Discovered  Evidence— 
Effect  oh  Result. 

Where  judgment  was  recovered  against  the 
defendant  in  an  action  for  slander,  on  a  com- 
plaint charging  in  one  connt  that  such  defend- 
ant had  called  the  plaintiff  in  that  action  "a 
common  prostitute,  a  bitch,  and  a  whore,"  and 
in  another  count  that  she  was  "a  bigamist,  a 
thief,  and  an  indecent  woman,"  such  defendant 
was  not  entitled  to  a  new  trial  because  of  new- 
ly discovered  evidence  that  the  plaintiff  married 
and  lived  with  B.,  knowing  that  he  had  been 

Sreviously  married  and  that  his  wife  by  his 
ret  marriage  was  still  living  and  undivorced; 
there  being  nothing  to  establish  the  truth  of  the 
charge  that  the  plaintiff  was  "a  thief  and  a 
common  prostitute,"  nor  any  new  evidence  to  es- 
tablish the  defendant's  denial  of  such  slander. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  f  226.] 

Appeal  from  Superior  Court,  New  Haven. 
County;  John  M.  Thayer,  Judge. 

Action  by  Caroline  M.  Button  for  a  new 
trial,  for  newly  discovered  evidence,  of  an 
action  formerly  brought  against  her  by  Vel- 
venery  Button,  alias  Velvenery  Martin,  for 
slander,  In  which  the  latter  recovered  Judg- 
ment From  an  order  sustaining  a  demurrer 
to  the  petition,  petitioner  appeals.    Affirmed. 

Charles  S.  Hamilton,  for  appellant  Ed- 
win S.  Thomas,  for  appellee. 

HALL,  J.  The  complaint  in  this  action  al- 
leges in  substance  that  the  present  defendant 
brought  an  action  of  slander  against  this 
plaintiff,  returnable  to  the  superior  court  In 
January,  1905,  in  the  first  count  of  the  com- 
plaint in  which  she  alleged  that  this  plaintiff 
had  said  of  this  defendant  that  she  was  "a 
common  prostitute,  a  bitch,  and  a  whore," 
and  in  the  second  count  that  she  was  "a 


bigamist,  a  thief,  and  an  Indecent  woman"; 
that  the  only  answer  made  to  that  action 
was  a  general  denial ;  that  upon  the  trial  of 
the  issue  so  raised  a  verdict  and  judgment 
was  rendered  for  the  plaintiff  in  that  action 
In  January,  1905,  for  $500  and  costs;  that 
since  said  trial  the  defendant  in  that  ac- 
tion (the  present  plaintiff)  has  discovered 
new  and  important  evidence  "by  which  she 
can  prove  the  truth  of  the  matters  which  are 
set  up  as  slanderous  In  said  original  com- 
plaint" ;  that  the  answer  filed  in  said  case 
was  a  mispleading,  and  that  by  an  answer 
"setting  up  the  truth  of  the  matters  contain- 
ed In  the  original  complaint,  in  addition  to 
the  answer  which  was  originally  filed,  she 
has  a  complete  defense  to  said  case";  that 
she  failed  to  discover  said  new  evidence,  al- 
though she  used  reasonable  diligence;  and 
that  said  verdict  and  judgment  are  unjust 
The  alleged  newly  discovered  evidence  set 
forth  in  the  complaint  consists  of  evidence 
that  the  defendant  (plaintiff  in  the  slander 
suit)  married  and  lived  with  one  Thomas 
Button,  knowing  that  he  had  been  previously 
married,  and  that  his  wife  by  said  first  mar- 
riage was  still  living,  and  that  she  and  said 
Button  had  not  been  divorced  The  com- 
plaint asks  that  the  former  verdict  and  Judg- 
ment be  set  aside,  that  a  new  trial  be  grant- 
ed, and  that  the  plaintiff  (defendant  in  the 
slander  suit)  be  permitted  to  change  her  plea 
and  set  up  the  truth  of  the  claimed  slander- 
ous matter  and  be  allowed  to  prove  the  same. 
The  trial  court  sustained  the  fourth  ground 
of  the  defendant's  demurrer  to  the  complaint, 
which  was  in  substance  that  the  alleged  new- 
ly discovered  evidence  is  not  sufficient  to  jus- 
tify the  granting  of  a  new  trial.  This  ruling, 
which  is  the  only  ground  of  appeal,  was  clear- 
ly correct  The  complaint  In  the  slander  suit 
alleged,  not  only  that  the  defendant  in  that 
suit  had  said  that  the  plaintiff  was  a  biga- 
mist and  an  indecent  woman,  but  that  she 
had  said  that  she  was  a  thief  and  a  common 
prostitute.  The  defendant  by  her  answer  de- 
nied having  uttered  the  slanderous  words 
charged  in  the  two  counts  of  the  complaint 
The  jury  by  a  general  verdict  found  this  Is- 
sue against  her,  and  in  favor  of  the  then 
plaintiff.  Whether  their  verdict  was  based 
upon  a  finding  that  the  defendant  in  that 
case  uttered  all  the  slanderous  words  charg- 
ed in  the  complaint  or  only  a  part  of  them, 
and,  if  only  a  part  of  them,  what  part  of 
them,  we  are  not  Informed.  Certainly  we 
cannot  assume  that  the  Jury  found  that  the 
only  slanderous  words  uttei-ed  by  the  defend- 
ant in  that  suit  were  that  the  plaintiff  was 
a  bigamist  or  that  she  was  an  Indecent  wo- 
man. But  these  are  the  only  alleged  utter- 
ances the  truth  of  which,  It  can  be  said, 
would  be  proved  by  the  alleged  newly  discov- 
ered evidence.  Proof  that  the  plaintiff  In  the 
slander  suit  had  knowingly  married  a  man 
who  had  another  wife  living  would  not  prove 
that  she  was  a  thief  or  a  common  prostitute. 
It  is  apparent  therefore,  that  if  the  defend- 
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ant  In  the  slander  suit  should  be  permitted 
to  change  her  answer,  and  plead  the  truth  of 
all  the  words  which  she  Is  alleged  to  have 
uttered,  the  plea  of  Justification  could  not  be 
sustained  by  the  alleged  newly  discovered 
evidence. 

But  it  Is  argued  that  a  new  trial  ought  to 
be  granted  to  enable  the  defendant  in  the 
slander  suit  to  prove,  under  the  new  answer 
she  desires  to  file,  the  truth  of  certain  of  her 
alleged  utterances,  and,  under  the  denial  al- 
ready filed,  to  show  that  she  did  not  utter  the 
alleged  words,  the  truth  of  which  would  not 
be  proved  by  the  newly  discovered  evidence. 
But  it  does  not  appear  that  upon  another 
trial  the  defendant  In  the  slander  suit  could 
disprove  the  other  alleged  utterances  any 
more  successfully  than  she  did  at  the  first 
trial.  It  Is  not  alleged  that  she  has  discov- 
ered any  new  evidence  bearing  upon  that  is- 
sue, nor  Is  any  ground  whatever  alleged  for 
a  retrial  of  the  issue  upon  which  the  jury 
have  rendered  a  verdict  The  complaint  Is 
Insufficient,  because  it  falls  to  show  that  a 
different  result  would  be  produced  if  a  new 
trial  were  granted.  Parsons  v.  Piatt,  37 
Conn.  563. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(80  Conn.  28S) 

PARKER,  HOLMES  &  CO.  v.  BUSHNELL 
et  al. 

(Supreme  Court  of  Errors  of  Connecticut   July 
30,  1907.) 

1.  Trusts— Construction— Active  Trust. 

The  trust  created  by  a  will  providing  that 
the  income  and  interest  arising  from  testatrix's 
estate  shall  be  held  by  her  executors  for  the 
benefit  of  her,  son,  to  be  expended  by  them  for 
him  as  be  may  need  from  time  to  time,  and,  in 
case  he  marries  and  has  issue,  then  to  use  and 
expend  the  income,  and,  if  necessary,  the  prin- 
cipal, from  time  to  time  for  his  and  their  sup- 
port and  comfort,  is  an  active  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {  178.] 

2.  Same— Purpose  of  Trust. 

The  expenditure  "for  him  •  *  •  as  he 
may  need  from  time  to  time,"  directed  by  a  will 
giving  property  to  the  executors  in  trust  for  the 
benefit  of  testatrix's  son,  to  be  expended  by 
them  for  him  as  he  may  need  from  time  to 
time,  and,  in  case  he  marries  and  has  issue,  then 
to  use  and  expend  the  income,  and,  if  necessary, 
the  principal,  from  time  to  time  for  his  and 
their  support  and  comfort,  is  for  his  personal 
support  and  comfort. 

3.  Sake— Rights   and   Remedies   of  Credi- 
tors of  Cestui  Que  Trust. 

Income  of  a  trust  fund,  which  the  trustees 
are  directed  to  expend  for  the  personal  support 
and  comfort  of  the  cestui  que  trust  cannot  be 
subjected  to  payment  of  losses  of  his  business 
enterprise,  by  his  pledging  the  future  income 
thereof;  nor  will  it  be  bo  subjected  by  a  court 
of  equity,  it  being  no  more  than  sufficient  to  se- 
cure him  the  necessaries  of  life. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  f  195.] 

4.  Same— Nature  of  Trust. 

Gen.  St.  1902.  8§  837-840,  relating  to  prop- 
erty "given  to  trustees  to  pay  over  the  income 


to  any  person,"  have  no  application  to  a  be- 
quest directing  the  income  of  the  fund  to  be 
held  by  the  trustees  and  to  be  expended  by  them 
for  the  beneficiary,  and  only  to  provide  for  hii« 
actual  and  personal  needs  from  time  to  time.  - 

Appeal  from  Superior  Court,  Middlesex 
County;    William  S.  Case,  Judge. 

Action  by  Parker,  Holmes  ft  Co.  against 
John  A.  Bushneil  and  others  to  charge  a  debt 
of  a  cestui  que  trust  on  the  trust  fund.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Re- 
versed, and  remanded  for  judgment 

The  trust  was  created  by  the  following 
clause  In  the  will  of  Nancy  M.  Bushneil: 
"I  desire  that  the  income  and  Interest  aris- 
ing from  my  estate  be  held  by  my  executors 
for  the  benefit  of  my  son,  John  A.  Bushneil, 
to  be  expended  by  them  for  him  as  he  may 
need  from  time  to  time,  and,  in  case  the  said 
John  A.  Bushneil  shall  marry  and  have  issue, 
then  to  use  and  expend  the  said  Income,  and, 
if  necessary,  the  principal,  from  time  to  time 
for  his  and  their  support  and  comfort  and 
at  his  death  whatever  may  remain  of  the 
principal  and  interest  shall  be  divided  among 
his  legal  heirs.  And,  In  case  the  said  John 
A.  Bushneil  shall  die  without  leaving  legal 
Issue,  then  It  is  my  will  that  my  estate  be 
divided  and  distributed  as  hereinafter  men- 
tioned." Among  the  legatees  who  were  to 
take  in  the  event  thus  last  provided  for 
were  Mrs.  Mary  W.  Grannlss  and  Mrs.  Ella 
M.  Bushneil,  who  were  also  appointed  execu- 
tors of  the  will  and  are  made  defendants  as 
such.  The  latter  was  made  the  residuary 
legatee.  John  A.  Bushneil,  the  other  defend- 
ant, was  the  only  son  and  heir  at  law  of 
the  testatrix.  He  Is  without  issue.  When 
the  will  was  executed  he  was  of  full  age, 
and  had  been,  as  his  mother  knew,  unsuc- 
cessful In  business.  He  advised  her,  In  mak- 
ing her  will,  to  put  what  she  gave  him  In 
trust  It  did  not  appear  that  he  was  waste- 
ful, dissolute,  or  Incompetent  to  manage  his 
own  affairs,  or  that  his  mother  so  regarded 
him.  In  1902  and  1903  he  became  Indebted  to 
the  plaintiffs  to  the  amount  of  $824  for  shoes 
sold  him  as  a  retail  shoe  dealer.  That  was 
his  sole  occupation,  taken  tip  for  his  liveli- 
hood. It  was  a  losing  business,  and  the 
goods  so  bought  were  necessary  for  the  prop- 
er stocking  of  his  store  and  Its  maintenance 
on  a  profitable  basis.  He  stated  to  the  plain- 
tiffs, when  he  made  the  first  purchases  from 
them,  that  the  Income  of  the  trust  fund 
should  be  applied  towards  the  payment  of 
their  account.  The  proceeds  of  the  business 
were  insufficient  to  pay  it  and  a  balance  of 
$350  and  interest  thereon  remains  due.  He 
now  has  no  property  except  the  Income  from 
the  trust  fund.  This  amounts  to  about  $6,- 
500,  yielding  a  net  Income  of  $225.  Until 
this  action  was  brought  the  trustees  had 
paid  this  entire  Income  to  him  as  it  accrued. 
The  parties  stipulated  that,  if  judgment  were 
rendered  for  the  plaintiffs,  It  should  give 
them  the  benefit  of  eight-thirteenths  of  the 
net  Income  until  their  claim  was  paid,  or 
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until  Issue  should  be  born  to  John  A  Bush- 
nell,  and  the  Judgment  was  so  expressed. 

Frank  D.  Haines,  for  appellants.    Charles 
A  Pelton,  for  appellee. 

BALDWIN,  C.  J.  (after  stating  the  facts). 
The  trust  here  In  question  Is  an  active  one. 
While  the  Income,  so  long  as  John  A.  Bush- 
nell  remains  unmarried  and  without  issue, 
Is  to  be  held  by  the  trustees  for  his  benefit, 
they,  and  not  be,  are  to  expend  it  They  are, 
it  Is  true,  to  expend  It  only  "for  him,'*  but 
also  only  "as  he  may  need  from  time  to 
time."  The  context  sufficiently  indicates  that 
the  testatrix  had  In  view  what  he  might 
from  time  to  time  need  for  his  personal  sup- 
port and  comfort  In  the  event  of  his  having 
lawful  issue,  provision  for  his  and  their 
support  and  comfort  is  expressly  made  the 
rule  of  expenditure,  not  only  for  the  income, 
but  "if  necessary,"  for  the  principal.  There 
is  no  reason  to  suppose  that  his  mother  was 
less  sedulous,  so  far  as  her  means  extended, 
to  Insure  his  comfortable  support  while  single 
than,  if  married.  A  fund  to  be  expended  by 
trustees  for  the  personal  comfort  and  support 
of  a  particular  beneficiary  cannot  be  diverted 
by  him  to  any  other  use.  John  A  Bushnell's 
pledge  to  the  plaintiffs  of  the  future  income  of 
the  trust  fund  created  by  his  mother's  will 
was  therefore,  of  no  effect  Nor  will  a  court  of 
equity  do  what  he  could  not  and  assign  to 
business  creditors  what  was  meant  to  secure 
him,  and  is  certainly  no  more  than  sufficient 
to  secure  him,  the  necessaries  of  life.  Tol- 
land County  Ins.  Co.  v.  Underwood,  50  Conn. 
493.  The  case  presented  is  neither  one  of 
Income  to  be  applied,  without  limitation,  to 
the  use  of  a  certain  person,  nor  yet  of  a 
trust  to  provide  for  the  needs  of  a  certain 
.person,  under  which  either  the  trustee  or  the 
cestui  que  trust  agrees  that  claims  for  sup- 
plies of  things  proper  for  the  personal  con- 
sumption and  support  of  the  latter  shall  be 
discharged  from  the  fund.  See  Huntington 
v.  Jones,  72  Conn.  45,  51,  43  Atl.  584.  It 
is  a  naked  attempt  to.  subject  to  the  losses 
of  a  business  enterprise  money  put  in  trust 
for  no  other  purpose  than  to  secure  against 
all  hazards  the  comfortable  support  of  an 
only  son.  John  A  Bushnell,  so  far  as  was 
shown  by  the  evidence,  was  not  and  was  not 
thought  by  the  testatrix  to  be,  wasteful  or 
Incompetent  to  manage  his  own  affairs. 
These  facts,  however,  did  not  affect  her  power 
to  subject  her  bounty  to  the  limitations  which 
she  provided.  She  could,  in  these  respects, 
do  what  she  pleased  with  her  own  property. 

It  Is  contended  that  the  testatrix  must 
have  meant  to  give  him  an  absolute  right 
'to  the  entire  Income,  so  long  as  he  remained 
without  lawful  issue,  first  because  otherwise 
she  would  have  put  the  trustees  under  a 
strong  temptation  to  withhold  it  so  far  as 
they  could,  In  order  to  Increase  the  fund  In 
which,  should  he  never  have  such  Issue, 
they  each  personally  had  a  considerable  in- 


terest; and,  second,  because  as  the  sole  heir 
at  law  he  is  not  to  be  disinherited  without 
a  clear  implication.  The  rule  last  mentioned 
has  no  application  to  the  case  in  hand.  Un- 
der no  circumstances  can  John  A.  Bushnell 
take  anything  as  heir  at  law.  The  will  ef- 
fectually disposes  of  the  entire  property  of 
the  testatrix  In  any  event  See  Weed  r. 
Scofield,  73  Conn.  670,  49  Atl.  22.  It  is  true, 
as  respects  the  other  point  mentioned,  that 
the  trustees  have  a  motive  for  abusing  their 
trust;  but  this  cannot  vary  the  plain  meaning 
of  the  words  used  by  the  testatrix,  and  en- 
large in  favor  of  her  son  an  estate  which  she 
was  at  such  pains  to  surround  with  close 
limitations. 

There  is  no  occasion  to  inquire  whether 
Gen.  St  §|  837-840,  enacted  in  1888,  can  be 
regarded  as  establishing  rules  of  procedure 
which  could  apply  to  this  trust  which  had 
been  previously  created.  They  relate  only 
to  property  "given  to  trustees  to  pay  over 
the  income  to  any  person."  The  bequest  now 
in  question  directs  the  income  of  the  fund  to 
be  held  by  the  trustees,  and  to  be  expended 
by  them  for  the  beneficiary,  and  only  to  pro- 
vide for  his  actual  and  personal  needs  from 
time  to  time. 

There  is  error.  The  judgment  appealed 
from  is  set  aside,  and  the  cause  remanded  for 
the  rendition  of  a  Judgment  in  favor  of  the 
defendants.    The  other  Judges  concurred. 


(M  Conn.  200) 
SWAIN  v.  O'LOUGHLIN. 

(Supreme  Court  of  Errors  of  Connecticut  July 
30,  1907.) 

1.  Masteb  and  Sebvant— Injtjbies  to  Serv- 
ant—Defective  APPLIANCES  —  CONTBIBU- 
tobt  Negligence. 

Where  plaintiff,  an  iron  worker,  with  no 
knowledge  of  wooden  work  or  experience  in  as- 
certaining the  strength  of  timbers,  while  in  de- 
fendant's employ  was  directed  by  defendant's 
superintendent  of  construction  to  make  fast  a 
tackle  to  certain  timbers  for  the  raising  of  cer- 
tain iron  trusses,  instead  of  raising  the  trusses 
by  means  of  a  gin  pole,  which  was  the  usual 
and  safe  method,  and  plaintiff  was  injured  by 
the  breaking  of  one  of  such  timbers  because  it 
was  not  of  sufficient  size  and  strength  to  sus- 
tain the  weight  of  a  truss,  he  was  not  himself 
negligent  in  performing  the  work  in  the  manner 
he  did,  nor  in  failing  to  attach  the  tackle  to 
more  than  one  of  the  timbers;  the  superinten- 
ent  having  assured  him  that  one  was  strong 
enough. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  706-709.] 

2.  Sake— Negligence  or  Masteb— Safe  In- 

STBUUENTAXITIES. 

Where  defendant's  superintendent  of  con- 
struction directed  plaintiff  and  his  fellow  serv- 
ants to  raise  certain  heavy  trusses  which  were 
to  form  a  part  of  a  building  by  means  of  a 
tackle  attached  to  a  3x4  timber,  which  was  not 
of  sufficient  size  or  strength  to  sustain  the 
weight,  instead  of  raising  the  trusses  by  means 
of  a  gin  pole,  which  was  the  ordinary  safe  way, 
and  plaintiff  was  injured  by  the  fall  of  a  truss, 
caused  by  the  breaking  of  the  timber,  defendant 
was  negligent  in  failing  to  perform  a  nondelega- 
ble duty  to  provide  plaintiff  with  reasonably 
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safe  appliances  and   Instrumentalities  for  bla 
work,  imposed  by  Gen.  St.  1902,  {  4702. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  34,  Master  and  Servant,  i  199.] 

S.  Tuai— FraDnto  or  Facts. 

Where  a  finding  contained  all  the  facts 
proved  which  were  material  to  the  proper  pres- 
entation of  the  questions  of  law  raised  by  an 
appeal,  there  was  no  error  in  the  court's  re- 
fusal to  make  corrections  requested. 

Appeal  from  Superior  Court,  New  Haven 
County;  George  W.  Wheeler,  Judge. 

Action  by  Hiram  Swain  against  James 
O'Loughlln  for  personal  injuries.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Seymour  C.  Loomls  and  Edward  J.  Ma'her, 
for  appellant  Charles  S.  Hamilton,  for  ap- 
pellee. 

HALL,  J.  On  the  8th  of  September,  1905, 
the  plaintiff  was  seriously  injured  by  the 
falling  of  an  Iron  truss  CO  feet  long,  and 
weighing  about  700  pounds,  which  was  be- 
ing hoisted  to  Its  place  in  the  erection  of  a 
paint  bridge  in  the  rear,  and  about  25  feet 
above  the  floor,  of  the  stage  of  a  theater 
which  the  defendant  was  constructing  In 
New  Haven  for  one  Poll.  The  cause  of  the 
fall  of  the  truss  was  the  breaking  squarely 
In  two,  near  its  center,  of  the  beam  or  piece 
of  8x4-inch  scantling,  about  8  feet  long,  call- 
ed a  "pudlock,"  to  which  the  tackle  for  rais- 
ing that  end  of  the  truss  was  attached.  It 
broke,  not  because  the  wood  Itself  was  un- 
sound or  defective,  but  because  It  was  not 
of  sufficient  sice  and  strength  to  sustain  the 
weight  of  the  truss.  The  defendant  1b  a 
large  contractor,  engaged  In  constructing 
work  In  different  localities,  and  very  Infre- 
quently came  to  this  theater  In  the  course  of 
Its  erection.  It  was  built  under  the  super- 
vision of  one  Brown,  who  acted  as  superin- 
tendent and  general  manager  for  the  defend- 
ant in  all  that  was  done  upon  the  building, 
having  absolute  authority  over  every  detail 
of  the  work,  and  hiring  and  discharging  all 
employes,  and  acting  In  the  place  of  the  de- 
fendant In  the  erection  of  the  theater.  He 
had  large  experience  In  superintending  the 
erection  of  other  large  buildings  of  similar 
construction  and  materials  to  this,  and  was 
capable  of  furnishing  and  preparing  proper 
means  and  Instrumentalities  for  hoisting  a 
truss,  as  this  truss  was  required  to  be  hoist- 
ed, and  to  superintend  the  work.  The  plaintiff 
was  an  employe  of  the  defendant  He  was 
hired  as  an  iron  worker,  and  was  a  compe- 
tent workman  In  that  capacity.  He  had  no 
knowledge  of  woodwork,  or  carpenter  work, 
nor  skill  or  experience  In  ascertaining  the 
strength  of  timbers  or  In  hoisting  trusses  In 
the  way  In  which  this  one  was  raised.  In 
such  matters.  In  the  work  upon  this  theater, 
he  relied  upon  the  statements  of  Brown,  as 
the  latter  well  knew.  The  plaintiff  had  be- 
fore seen  Iron  trusses  hoisted  on  this  building 
by  means  of  a  gin  pole,  which  Brown  had 
borrowed  for  that  purpose,  and  be  knew  no 
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other  method  A  gin  pole  Is  a  suitable  and 
the  most  usual  device  for  raising  trusses  like 
the  one  In  question.  It  consists  of  a  very 
long  pole  or  timber,  from  4  to  12  inches 
through,  set  uptight,  and  held  in  place  by 
four  guys  or  stays  fastened  to  Its  top.  To 
this  pole  a  set  of  tackle  blocks  Is  lashed,  by 
means  of  which  the  hoisting  is  done. 

On  the  day  of  the  accident  there  was  a 
row  of  uprights  about  70  feet  In  height  on 
three  sides  of  the  stage  of  the  theater  which 
the  defendant  was  building  and  about  6 
inches  from  the  brick  walls  thereof,  extend- 
ing from  the  floor  to  the  roof.  These  up- 
rights were  braced  with  boards  running  di- 
agonally, and  with  other  boards,  called  "ledg- 
er boards,"  nailed  to  the  uprights  horizontal- 
ly, at  about  every  5  feet  At  about  every  5 
feet,  on  a  perpendicular  line,  holes  were  left 
In  the  walls  Into  which  one  end  of  each  pud- 
lock  was  Inserted;  the  other  end  resting  up- 
on the  ledger  boards.  Upon  these  pudlocks 
planks  were  placed,  forming  a  platform  for 
the  masons  to  use  In  building  the  outer 
walls.  This  mode  of  construction  continued 
to  the  top  of  the  walls;  the  planking  upon  the 
pudlocks  being  shifted  to  a  higher  level  as 
the  work  of  building  the  walls  progressed. 
Parallel  to  a  portion  of  said  row  of  uprights, 
and  about  8  feet  distant  therefrom,  was  a 
second  one,  extending  also  to  the  roof,  erect- 
ed for  use  In  connection  with  the  elevator  for 
carrying  up  masons'  supplies,  and  also  hav- 
ing braces  and  ledger  boards,  and  having 
pudlocks  extending  from  It  to  said  first  row. 
This  entire  structure  was  a  temporary  one, 
erected  under  the  direction  of  Brown,  and 
was  never  designed  or  intended  to  be  used 
in  hoisting  the  trusses.  On  said  day  Brown 
directed  the  plaintiff  and  one  Oune,  also  a 
competent  Iron  worker,  to  place  the  two  Iron 
trusses  of  the  paint  bridge  on  the  stage  and 
to  hoist  them  into  their  places.  This  work 
required  superintendence,  in  determining  the 
method  of  raising  the  trusses,  In  selecting 
the  materials  and  appliances  with  which  to 
raise  them,  and  in  directing  the  work.  The 
plaintiff  asked  Brown  if  he  had  anything  to 
construct  a  gin  pole  of.  Brown  replied  they 
did  not  need  a  gin  pole,  and  directed  them 
to  make  fast  to  one  of  the  pudlocks  between 
said  two  rows  of  uprights,  saying  It  was  strong 
enough  to  bear  twice  the  weight  Relying 
upon  this  statement  of  Brown,  the  plaintiff 
and  Oune  attached  a  double  tackle  block  to 
a  pudlock  nearly  over  each  end  of  one  of  the 
trusses  and  successfully  raised  it  to  Its  place. 
In  attempting  to  raise  the  second  one  In  the 
same  manner  the  single  block  at  the  east  end 
of  truss  was  attached  to  it  at  a  point  much 
further  from  that  end  of  the  truss  than  was 
the  westerly  block  from  the  west  end  of  the 
truss,  thus  throwing  the  greater  weight  of 
the  truss  upon  the  easterly  pudlock.  This 
arrangement  was  due  to  the  fact  that  the 
second  row  of  uprights  did  not  extend  far 
enough  to  the  east  to  enable  them  to  attach 
the  tackle  as  near  to  the  east  end  of  the 
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truss  as  that  near  the  west  end  of  the  truss 
was  attached.  In  hoisting  the  truss,  in  which 
work  the  plaintiff  and  Oune  were  assisted  by 
Italian  laborers,  the  westerly  end  was  raised 
Into  position  first  When  the  east  end  was 
nearly  raised  to  its  place  the  pudlock  at  that 
end  broke,  and  the  truss  fell,  and,  swinging 
to  one  side,  struck  the  plaintiff,  who  was 
taking  the  fall  of  the  tackle  at  the  west  end 
of  the  truss.  Brown  saw  the  first  truss  after 
it  was  raised,  and  said  that  the  plaintiff  and 
Oune  had  done  well.  He  was  absent  there- 
after until  after  the  accident,  and  there  was 
no  one  present  to  superintend  the  work. 
There  were  other  pudlocks  on  the  stage 
which  could  have  been  used,  and,  had  two 
been  used  together,  Instead  of  one  alone,  they 
would  have  withstood  the  weight  of  the 
truss. 

Upon  these  facts  the  law  holds  the  de- 
fendant liable  for  the  plaintiff's  injuries, 
since  they  wholly  fall  to  show  either  con- 
tributory negligence  upon  the  part  of  the 
plaintiff  or  the  absence  of  the  alleged  negli- 
gence upon  the  part  of  the  defendant.  The 
plaintiff  adopted  the  method  of  hoisting  the 
trusses  which  Brown  directed  him  to  em- 
ploy. It  is  not  found  as  a  fact,  nor  does  it 
appear  as  a  matter  of  law,  that  he  was  neg- 
ligent In  performing  the  work  In  the  manner 
he  did.  It  was  no  part  of  bis  duty  to  fur- 
nish a  gin  pole  or  other  device  for  hoisting 
the  trusses,  nor  to  determine  whether  those 
furnished  were  adequate  for  the  purpose. 
He  was  not  himself  competent  to  decide 
whether  these  pudlocks  were  strong  enough 
to  sustain  the  weight  of  the  trusses.  In  the 
absence  of  any  manifest  insufficiency  or  de- 
fect in  them,  he  was  not  negligent  In  rely- 
ing upon  the  statement  that  they  were  suit- 
able, made  by  Brown,  who  he  knew  had  the 
direction  and  decision  of  such  matters;  nor 
was  he  negligent  In  not  using  two  pudlocks, 
instead  of  only  one,  after  Brown  had  told 
him  to  make  fast  "to  one  of  them,"  and  that 
"one  of  them  was  strong  enough,"  etc. 

The  defendant  was  guilty  of  negligence. 
It  was  his  duty  to  use  reasonable  care  to 
furnish  suitable  instrumentalities  for  rais- 
ing the  trusses.  McElllgot  v.  Randolph,  61 
Conn.  157-164,  22  Atl.  1094,  29  Am.  St.  Rep. 
181;  Oen.  St.  1902,  8  4702.  The  finding  states 
that  those  furnished  were  not  suitable  for 
that  purpose,  and  that  the  defendant  ought 
to  have  known  it,  and  would  have  known  It 
by  the  exercise  of  reasonable  diligence.  The 
furnishing  of  such  insufficient  appliances  is 
one  of  the  acts  of  negligence  described  in 
the  complaint  The  law  holds  the  defendant 
guilty  of  such  negligence,  because  Brown 
negligently  furnished  such  unsuitable  ap- 
pliances, and  because  such  act  was  a  default 
in  the  performance  of  a  duty  imposed  upon 
his  employer,  the  defendant  whom  he  repre- 
sented in  the  work  in  which  he  was  engaged. 
Gen.  St  1902,  {  4702. 

Brown  was  acting  as  the  representative  of 
the  employer  in  providing  the  plaintiff  with 


the  means  he  did  for  hoisting  the  trusses. 
The  finding  is  that  he  "acted  as  superintend- 
ent and  general  manager  for  the  defendant 
in  all  that  was  done  upon  the  building,"  and 
that  he  "had  absolute  authority  over  every 
detail  of  the  work."  The  duty  violated  was 
peculiarly  one  belonging  to  the  employer, 
namely,  that  of  using  reasonable  care  to  fur- 
nish suitable  appliances  with  which  to  per- 
form the  work,  the  selection  or  construction 
of  which  appliances  was  not  within  the  ca- 
pacity of  the  workmen  who  were  to  use  them, 
but  required  special  knowledge  and  skill, 
and  in  the  use  of  which  the  superintendence 
of  a  person  of  superior  judgment  and  skill 
was  needed.  It  Is  true  that  the  employer, 
the  defendant,  Intrusted  this  duty  to  a  com- 
petent agent,  Brown,  and  that  he  supplied 
him  with  the  means  of  properly  performing 
it;  but  this  does  not  exonerate  the  defendant 
from  responsibility  to  the  plaintiff  for  the 
injury  he  has  sustained  from  Brown's  neg- 
ligent failure  to  perform  the  duty  which 
belonged  to  the  employer  as  well  as  to  him- 
self, as  the  agent  of  the  employer.  Gilmore 
v.  American  Tube  &  Stamping  Co.,  79  Conn. 
498-503,  66  Atl.  4;  Gerrlsh  v.  New  Haven 
Ice  Co.,  63  Conn.  9-17,  27  Atl.  235. 

The  finding  contains  all  the  facts  proved 
which  are  material  to  the  proper  presenta- 
tion of  the  questions  of  law  raised  by  the 
appeal,  and  there  was  no  error  in  refusing 
to  make  the  corrections  asked  for. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(80  Conn.  227) 
WILSON  et  al.  v.  ROOT  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
July  30,  1907.) 

1.  Vendor  ahd  Purchases— Rights  of  Ptjb- 
chaseb— Damages. 

An  administrator  contracted  with  plaintiff 
to  sell  lands  of  the  estate,  "the  deed  to  be  given 
as  soon  as  possible  after  estate  is  advertised  and 
the  deed  can  be  given" ;  both  parties  knowing 
that  an  order  of  the  court  of  probate  was  nec- 
essary to  enable  a  conveyance  to  be  made. 
Thereafter  the  administrator  learned  that  the 
conveyance  would  not  benefit  the  estate,  and  he 
was  instrumental  in  having  an  objection  by  the 
heirs  to  the  sale  sustained  by  the  court  of  pro- 
bate. Held,  that  he  was  not  liable  to  plaintiff 
for  damages  for  breach  of  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {g  127,  1027.] 

2.  Costs—  In  Equity. 

Costs  in  an  equitable  action  are  within  the 
discretion  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  i  21.] 

Appeal  from  Superior  Court,  New  Haven 
County;    Edwin  B.  Gager,  Judge. 

Action  by  Edward  E.  Wilson  and  others 
against  Edward  T.  Root  and  others.  From 
a  judgment  In  favor  of  defendants,  plaintiffs 
appeal.     Affirmed. 

The  defendant  Root  is  the  administrator 
of  the  estate  of  A  S.  Blake,  late  of  Water- 
bury,  deceased,  which  estate  is  In  process  of 
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settlement  m  the  Waterbury  probate  court 
The  defendants  Ellen  Hitchcock  and  Caroline 
B.  Root  are  the  sole  heirs  at  law  of  said 
Blake.  Included  In  the  assets  of  said  es- 
tate was  and  Is  a  certain  tract  of  land  de- 
scribed In  the  complaint  In  October,  1905, 
said  Root  upon  the  solicitation  of  the  plain- 
tiffs' agent  negotiated  with  said  agent  and 
the  plaintiffs  for  the  sale  to  the  plaintiffs  of 
said  land.  The  terms  of  the  agreement 
reached  were  on  October  14th  put  into  writ- 
ing and  signed  by  said  Root  as  administrator, 
as  follows:  "This  agreement  between  E.  T. 
Root  Adm'r,  on  the  first  part,  and  E.  E. 
Wilson  and  F.  E.  Walters,  on  the  second 
part:  In  consideration  of  ($500)  five  hundred 
dollars,  paid  to  me  this  14th  day  of  October, 
1903,  by  said  Wilson  and  Walters,  I  hereby 
agree  to  give  a  deed  of  the  property  formerly 
owned  by  A.  S.  Blake  to  said  Wilson  and 
Walters,  bounded  on  the  south  side  by  West 
Main  street  on  the  west  by  I.  Holmes'  es- 
tate, on  the  north  by  I.  Holmes'  estate,  and 
on  the  east  by  the  Naugatuck  Railroad,  for 
the  total  sum  of  $30,000-$T,500  to  be  paid  in 
cash,  bal.  in  note;  the  deed  to  be  given 
as  soon  as  possible  after  estate  is  advertised 
and  the  deed  can  be  given.  E.  T.  Root, 
Adm'r."  At  the  time  of  the  delivery  of  said 
contract  the  plaintiffs  gave  said  Root  a  check 
for  $500.  At  and  before  said  time  the  plain- 
tiffs and  their  said  agent  all  knew  that  said 
land  formed  a  part  of  the  estate  of  Blake,  that 
Root  was  the  administrator  thereof  and  was 
acting  as  such  administrator,  that  his  two 
codefendants  were  the  sole  heirs  at  law  of 
Blake,  that  an  order  of  the  court  of  probate 
authorizing  Root  to  sell  the  land  was  neces- 
sary to  enable  htm  to  do  so,  and  that  he  could 
only  give  an  administrator's  deed;  and  the 
last  clause  of  said  contract  was  Inserted  in 
view  of  that  understanding.  Said  Root  In 
all  said  negotiations  and  transactions  acted 
without  the  authority,  knowledge,  or  approv- 
al of  either  of  the  two  heirs  at  law,  who  were 
each  opposed  to  a  sale. 

October  18th  Root  presented  to  the  court 
of  probate  bis  application  for  authority  to 
sell.  Two  days  later  Information  came  to 
him  that  the  property  was  worth  much  more 
than  $30,000,  and  that  a  sale  upon  the  terms 
agreed  upon  would  work  a  great  Injustice 
to  the  heirs  at  law  and  the  estate  in  his 
charge.  He  thereupon  sought  legal  advice 
and  the  advice  of  the  judge  of  probate  as  to 
his  duty.  He  was  told  by  his  legal  adviser 
that  it  was  bis  duty  to  protect  the  Interests 
of  the  estate  and  of  the  heirs,  and  by  the 
judge  of  probate  that  there  would  have  to 
be  a  new  appraisal,  and  that  If  any  heir 
objected  the  application  would  be  denied. 
He  thereupon  communicated  the  facts  to  the 
heirs,  and  was  instrumental,  through  his  in- 
formation and  advice,  in  having  their  objec- 
tion to  the  granting  of  the  application  for  an 
order  of  sale  presented  to  the  court  of  pro- 
bate at  the  hearing  thereon,  and  at  said 


hearing  expressed  to  the  court  his  opinion 
that  the  proposed  sale  would  not  be  *for 
the  best  Interest  of  the  estate.  The  applica- 
tion was  thereupon  denied.  On  the  same 
day  Root  wrote  the  plaintiffs,  notifying  them 
of  the  action  of  the  court,  and  inclosed  his 
check  for  $500  In  return  of  the  amount  which 
had  been  paid  to  him.  This  check  the  plain- 
tiffs forthwith  returned,  and  insisted  upon 
performance  of  the  contract  They  subse- 
quently tendered  the  balance  of  the  cash  part 
of  the  agreed  purchase  price  and  the  notes 
to  Root  and  demanded  a  conveyance,  all  of 
which  was  refused.  Said  land  at  the  time 
of  said  transaction  was  and  still  is  worth 
much  more  than  $30,000,  to  wit  between 
$40,000  and  $70,000,  as  the  plaintiffs  and 
their  agent  well  knew,  but  said  Root  did  not 
know;  and  a  conveyance  upon  the  terms  con- 
tained In  said  contract  would  have  resulted 
In  a  great  and  Irreparable  injury  to  said  es- 
tate and  Involved  a  substantial  loss  to  the 
heirs  at  law.  Said  Root  acted  In  good  faith 
in  his  negotiations  with  the  plaintiffs  and 
their  agent  and  In  the  making  of  said  con- 
tract The  court  rendered  judgment  for  the 
plaintiffs  to  recover  of  the  defendant  Root 
said  sum  of  $500,  the  same  being  in  the  hands 
of  the  clerk,  and  that  they  deliver  up  to 
said  Root  as  administrator  said  contract 
for  cancellation,  and  ordered  that  no  costs 
should  be  taxed  In  favor  of  either  party. 

John  O'Neill,  for  appellants.  Charles  G. 
Root  for  appellees. 

PRENTICE,  J.  (after  stating  the  facts). 
The  plaintiffs  seek  the  specific  performance 
of  a  contract  to  convey  certain  land  belong- 
ing to  the  estate  of  A.  S.  Blake,  late  of 
Waterbury,  deceased,  which  estate  is  now 
In  the  process  of  settlement  In  the  court  of 
probate,  or,  failing  in  that  damages  for  the 
breach  of  said  contract  This  redress  is 
sought  against  one  Root  who  is  the  admin- 
istrator of  said  estate,  but  sued  in  his  In- 
dividual capacity,  and  two  other  persons, 
who  are  the  only  heirs  at  law  of  said  de- 
ceased. The  contract  which  Is  made  the 
foundation  of  the  action  is  one  signed  by  said 
Root  as  administrator,  and  by  him  alone. 
The  trial  court  having  found  against  the  al- 
legation of  the  complaint  that  Root  in  making 
said  contract  acted  as  the  agent  of  the  two 
heirs  at  law,  the  plaintiffs  expressly  dis- 
claimed before  us  all  right  to  have  either  a 
specific  performance  or  damages  at  the 
hands  of  these  two  defendants.  There  re- 
mains, therefore,  to  be  considered  the  rights 
to  redress  which  the  plaintiffs  claimed  to 
have  by  virtue  of  the  contract  as  one  made 
by  the  defendant  Root  in  some  other  capacity 
than  as  agent  for  his  codefendants. 

It  Is  unnecessary  to  Inquire  as  to  what 
the  results  might  have  been  had  the  con- 
tract been  couched  in  unconditional  terms 
providing  for  the  vesting  of  the  title  to 
the  property   In  question  in  the  plaintiffs. 
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since  such  was  not  the  character  of  the 
contract  be  signed.  His  undertaking  em- 
bodied the  stipulation  that  the  deed  called  for 
was  "to  be  given  as  soon  as  possible  after 
estate  is  advertised  and  the  deed  can  be 
given."  What  did  the  parties  Intend  by  the 
insertion  of  this  provision,  and  what  sig- 
nificance did  they  intend  for  It,  In  its  rela- 
tion to  the  other  provisions  with  wblch  it  is 
associated?  Contracts  are  to  be  construed 
according  to  the  words  used,  the  subject- 
matter,  the  context,  and  the  intention  of  the 
parties,  Bigelow  v.  Benedict,  6  Conn.  121. 
In  arriving  at  the  intent  of  the  parties, 
their  situation  and  the  circumstances  con- 
nected with  and  surrounding  the  transaction 
should  be  considered.  Bartholomew  v.  Muz- 
zy, 61  Conn.  387,  393,  23  AU.  604,  29  Am. 
St  Rep.  206.  When  the  writing  in  question, 
embodying  the  understanding  of  this  de- 
fendant, Root,  was  made,  all  the  parties 
concerned  In  It  knew  that  the  property  to 
which  It  related  was  a  part  of  the  estate  of 
Blake,  that  Root  was  the  administrator  there- 
of and  acting  in  the  premises  as  such  ad- 
ministrator, that  his  two  codefendants  were 
the  sole  heirs  at  law  of  said  Blake,  that  an 
order  of  the  court  of  probate  was  necessary 
to  enable  a  conveyance  to  be  made,  and  that 
the  conveyance  could  be  made  by  an  adminis- 
trator's deed  only.  Under  such  circumstan- 
ces the  insertion  in  the  contract  of  the  stipu- 
lation recited  assumes  an  obvious  Importance 
and  conveys  a  declaration  of  the  Intention  of 
the  parties,  not  to  be  mistaken,  that  the  ob- 
ligation to  convey  was  not  one  to  convey  In 
any  and  all  events,  but  one  which  contem- 
plated a  compliance  with  the  statutory  re- 
quirements as  a  condition  precedent.  As 
that  condition  has  not  been  satisfied,  there 
has  been  no  breach  of  the  agreement. 

The  plaintiffs  urge  that,  as  Root  was  in- 
strumental in  bringing  about  unfavorable  ac- 
tion by  the  court  of  probate  upon  his  applica- 
tion for  an  order  of  sale,  he  is  personally  es-, 
topped  from  availing  himself  of  the  fact  that 
the  condition  precedent  to  his  obligation  to 
give  title  never  came  into  existence.  This 
contention  is  unsound.  He  presented  the  mat- 
ter to  tlie  court  of  probate  for  its  determina- 
tion and  action.  Thereafter  the  matter  was 
out  of  his  hands,  and  he  was  powerless  to  con- 
trol the  issue.  He  did  that  which  was  requir- 
ed of  him  when  the  machinery  of  the  court 
Was  put  into  motion.  When  that  had  been 
done,  the  responsibility  and  the  result  rested 
with  the  court  In  giving  it  such  information 
and  taking  such  steps  as  would  safeguard  the 
interests  of  the  estate  in  his  cbarge  in  the 
proceeding  before  the  court  he  was  but 
doing  his  plain  official  duty.  The  absence  of 
an  order  of  sale  was  not  chargeable  to  bis 
wrongdoing,  but  was  the  result  of  judicial 
Inquiry  and  adjudication.  The  plaintiffs' 
brief  suggests,  In  support  of  a  personal  lia- 
bility, that  Root  was  guilty  of  misrepre- 
sentation and  fraud,  in  that  he  led  the  plain- 


tiffs to  the  belief  that  he  had  the  author- 
ity of  the  heirs  at  law  to  sell.  The  suffi- 
cient answer  to  this  claim  is  found  in  the 
fact  that  he  did  not  purport  to  contract  for 
them,  but  for  himself  as  representing  the 
estate.  The  plaintiffs  cannot  go  outside  of 
the  memorandum  In  writing  to  show  a  con- 
tract other  than  the  one  there  stated.  Nich- 
ols v.  Johnson,  10  Conn.  192,  198. 

The  plaintiffs  complain  of  the  judgment  of 
the  court  in  that  no  costs  were  awarded  to 
them.  They  do  not  venture  to  assert  that 
they  were  in  any  broad  view  of  the  results 
of  the  case  the  prevailing  parties.  But  they 
say  that  they  had  judgment  for  $500,  and 
that  costs  follow  such  a  Judgment  as  of 
right  The  defendants  had  judgment  under 
the  prayer  of  their  counterclaim,  that  the  con- 
tract sued  upon  be  delivered  up  to  the  defend- 
ant Root  who  signed  it.  The  plaintiffs  sue  for 
the  return  to  them  of  the  money  which  they 
had  paid  under  the  contract  and  refused  to  re- 
ceive when  tendered  back.  The  latter  ad- 
judication was  plainly  dictated  by  equitable 
considerations,  and  was  Incorporated  Into 
the  redress  given  in  the  adjustment  of  the 
whole  transaction  before  the  court  as  a  meas- 
ure of  equitable,  and  not  legal,  relief.  At 
law  a  tender  operates  in  this  state  as  a  bar. 
Tracy  v.  Strong,  2  Conn.  662.  "Costs  In 
equity  are  always  discretionary,''  Hoyt  v. 
Smith,  28  Conn.  466,  472.,  The  situation 
presented  by  the  pleadings  was,  furthermore, 
within  the  provisions  of  section  196  of  the 
rules  of  court 

There  is  no  error.  The  other  Judges  con- 
curred. 


CM  Ooan.  US) 
BOOTHB  t.  ARMSTRONG. 

(Supreme  Court  of  Errors  of  Connecticut 
July  30,  1907.) 

1.  Set-Off  and  Cotjntekcxaim— Claims  Abts- 
ino  from  Sake  Transaction. 

Under  tbe  practice  act  (Gen.  St  1902,  H 
712-765)  it  was  proper  to  try  in  one  action  a 
disputed  claim  against  defendant  for  money  loan- 
ed and  defendant's  disputed  counterclaim  against 
plaintiff  for  goods  sold  and  services  rendered, 
which  claims  arose  out  of  the  same  transac- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  f  56.] 

2.  Dismissal  and  Nonsuit—  Reinstatement 
of  Cause. 

The  answer  set  up  a  counterclaim,  and 
plaintiff  then  attempted  to  take  the  action  out 
of  court  by  filing  a  certificate  that  the  action 
was  withdrawn.  Defendant  then  moved  that 
the  cause  be  restored  to  the  docket  Plaintiff's 
demurrer  to  the  motion  was  overruled,  and  there- 
after plaintiff's  motion  that  the  case  be  restor- 
ed to  the  docket  was  granted.  Held,  that  the 
court  had  jurisdiction  to  grant  tbe  plaintiff's 
motion,  so  as  to  restore  plaintiff's  action  against 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Dismissal  and  Nonsuit  18  84-88.] 

Appeal  from  Superior  Court,  New  Haven 
County;   Milton  A.  Sbumway,  Judge. 
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Action  by  Isaac  J.  Boothe  against  Sherman 
Armstrong.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

On  September  21,  1898,  Isaac  J.  Boothe 
was  the  owner  of  a  manufacturing  plant  for 
making  fish  reels,  which  plant,  with  the  good 
will  of  the  business,  he  desired  to  sell.  Sher- 
man Armstrong  was  desirous  of  Investigating 
the  business  of  making  fish  reels,  and,  if  he 
found  It  satisfactory,  of  purchasing  the  same. 
On  that  day  Boothe  and  Armstrong  exe- 
cuted a  written  contract,  by  which  Arm- 
strong might  carry  on  with  Boothe's  plant 
the  business  of  making  reels  during  the  sea- 
son of  1898  and  1899,  and  at  bis  option  might 
purchase  said  plant  and  business  at  any 
time  before  April  1,  1899.  This  agreement, 
In  so  far  as  it  affects  the  questions  presented 
by  the  appeal,  is  in  substance  an  agreement 
that  Armstrong  shall  have  the  use  of  Boothe's 
plant,  rent  free,  and  shall  have  the  contract 
for  making  the  fishing  reels  wanted  by  Boothe 
during  the  season  of  1898  and  1899  at  the 
prices  specified  in  the  schedule  'attached  to 
the  agreement,  and  that  Boothe  shall  furnish 
Armstrong  such  materials  as  he  may  need 
for  the  construction  of  the  reels  ordered  by 
Boothe,  which  materials  are  to  be  charged 
to  Armstrong  at  the  cost  prices  and  are  to  be 
owned  by  Bootbe  until  paid  for  by  Arm- 
strong. Shortly  after  the  execution  of  the 
contract  Armstrong  commenced  to  make  fish 
reels  In  Boothe's  plant,  and  continued  such 
manufacture  until  May  29,  1899,  and  during 
this  period  Boothe  delivered  material  for 
Armstrong's  use  in  making  said  reels.  Prior 
to  April  1,  1899,  Armstrong  notified  Boothe 
that  be  should  not  purchase  the  business, 
and  in  the  following  May  Boothe  sold  it  to  an- 
other party.  From  November,  1898,  to  May, 
1899,  Boothe  at  Armstrong's  request  loaned 
Armstrong  from  time  to  time  money  to  en- 
able him  to  continue  his  work  under  the  con- 
tract. It  was  expected  that  these  loan s  would 
be  repaid  by  work  done  in  making  reels  and 
otherwise  under  the  contract  The  transac- 
tion under  the  contract  was  completed  before 
July  1,  1899,  and  in  the  following  January, 
Boothe,  as  plaintiff,  commenced  this  action 
against  Armstrong,  as  defendant.  The  com- 
plaint alleged  a  loan  by  the  defendant  to  the 
plaintiff  of  $4,000,  and  the  bill  of  particulars 
specified  the  items  of  loan  as  above  mention- 
ed. The  defendant  Included  in  his  answer 
a  counterclaim  stating  a  cause  of  action 
against  the  plaintiff  for  goods  sold  and  serv- 
ices rendered,  and  alleging  the  execution  of 
the  contract  above  mentioned,  which  is  made 
a  part  of  the  answer,  and  that  under  and 
pursuant  to  its  terms  the  defendant  deliver- 
ed goods  and  rendered  services  in  the  manu- 
facture of  the  goods  described  in  said  con- 
tract, and  that  the  plaintiff  has  not  paid  the 
defendant  for  the  same.  This  counterclaim 
was  pleaded  as  a  second  and  third  defense 
by  way  of  set-off.  The  plaintiff's  reply  de- 
nies the  allegation  of  Indebtedness  as  stated 
In  the  counterclaim,  and  denies  the  allega- 


tion that  the  plaintiff  has  not  paid  the  sums 
alleged  to  be  due  defendant 

Upon  this  state  of  the  pleadings  the  cause 
was  referred  to  a  committee  and  partially 
heard,  when  on  July  14,  1902,  the  plaintiff 
died.  On  February  5,  1903,  a  stipulation 
In  the  cause  was  filed  by  Mary  W.  Boothe, 
executrix  of  the  plaintiff,  and  the  defendant 
by  which  the  action  was  revived  and  con- 
tinued between  said  Mary  W.  Boothe,  exec- 
utrix, and  said  Armstrong,  and  by  which  it 
was  agreed  that  the  case  should  be  proceed- 
ed with  before  the  committee  and  the  facts 
found  by  the  committee  who  had  been  ap- 
pointed and  who  had  partially  heard  the 
same.  On  July  6,  1903,  the  following  paper 
was  filed  with  the  clerk  of  the  court:  "Isaac 
J.  Boothe  (Mary  W.  Boothe,  Executrix)  v.. 
Sherman  Armstrong.  New  Haven  County 
Superior  Court.  July  6,  1903.  Withdrawal 
of  Action.  The  above-entitled  action  Is  here- 
by withdrawn.  Williams  &  Harriman,  Attor- 
neys for  Plaintiff."  Thereupon,  on  Septem- 
ber 3d,  the  defendant  filed  a  motion  asking 
(for  the  reasons  stated,  including  the  state- 
ment of  the  defendant's  answer  and  counter- 
claim) that  the  case  be  restored  to  the  docket 
To  this  motion  the  plaintiff,  claiming  to  ap- 
pear specially  for  the  purpose  of  objecting  to 
the  Jurisdiction  of  the  court,  demurred  on 
the  ground  that  the  court  has  no  Jurisdiction 
to  hear  and  determine  the  motion.  On  No- 
vember 27,  1903,  the  cause  was  reserved  for 
the  advice  of  this  court  as  to  what  Judgment 
should  be  rendered.  This  court  advised  the 
superior  court  to  overrule  the  demurrer  to 
the  motion.  The  following  minute  appears 
upon  the  docket :  "Case  restored  to  the  dock- 
et in  accordance  with  the  advice  of  the  Su- 
preme Court  of  Errors  March  18  [1904]."  On 
May  4,  1904,  the  plaintiff  filed  in  court  a 
written  motion  "that  the  entire  case  be  re- 
stored to  the  docket"  Upon  this  paper  was 
Indorsed  the  following:  "The  within  motion 
to  restore  case  to  docket  is  granted.  June 
24,  1904.  B.  Wheeler,  J."  Thereupon  the 
parties  appeared  before  the  committee  and 
completed  the  bearing  before  him  upon  the 
Issues  settled  by  the  pleadings  as  they  stood 
at  the  time  the  attempt  to  withdraw  the  ac- 
tion was  made.  Upon  the  committee's  report 
various  proceedings  were  had,  which  resulted 
In  the  filing  of  a  "substituted  report"  on 
March  6,  1907.  In  this  report  the  committee 
found  that  the  amount  loaned  by  the  plain- 
tiff to  defendant  as  alleged  In  the  complaint 
was  $3,775,  which  was  $670  in  excess  of  the 
indebtedness  of  the  plaintiff  to  the  defend- 
ant as  proved,  and  therefore  found  that  on. 
July  1,  1899,  the  defendant  was  indebted  to 
the  plaintiff  In  the  sum  of  $670,  and  that  the 
plaintiff  Is  entitled  to  recover  that  sum, 
with  interest  It  also  appears  from  the  find- 
ings  in  the  report  that  at  the  price  named 
in  the  contract  for  fish  reels  made  In  pursu- 
ance thereof,  the  contract  price  for  finished 
reels  made  and  delivered  by  the  defendant 
In  pursuance  of  the  contract  (together  with 
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$402,  value  of  work  In  connection  therewith) 
amounted  to  $3,355.15;  that  the  value  of  ma- 
terial, stock,  and  unfinished  parts  of  reels 
on  hand  and  delivered  by  defendant  to  plain- 
tiff upon  completion  of  the  transactions  un- 
der the  contract  amounted  to  $2,977.50 ;  that 
these  two  last-mentioned  items  amounted  to 
$6332.65 ;  that  the  cost  price  of  the  materi- 
al furnished  by  the  plaintiff  and  used  by  the 
defendant  for  the  construction  of  the  reels 
amounted  to  $3,227.65;  and  that  the  amount 
due  from  the  plaintiff  to  the  defendant  upon 
the  defendant's  cause  of  action  as  stated  In 
the  counterclaim  and  proved  upon  the  hear- 
ing was  $3,105  (being  the  difference  between 
$6,332.65  and  $3,227.65). 

On  March  13,  1907,  the  defendant  filed  a 
written  motion  that  judgment  be  rendered 
in  his  favor  for  $6,332.65,  stating  therein  as 
the  claimed  grounds  for  his  motion  (1)  that 
it  appears  from  the  committee's  report  that 
$6,332.65  is  the  amound  found  due  the  de- 
fendant upon  the  Issues  raised  by  the  de- 
fendant's counterclaim;  (2)  that  it  appears 
by  the  record  that  on  July  6,  1903,  the  plain- 
tiff withdrew  the  action,  and  therefore  the 
court  Is  without  jurisdiction  to  render  any 
Judgment  for  the  plaintiff;  (3)  that  the 
amount  found  due  the  plaintiff  for  money 
loaned  cannot  be  get  off  against  the  amount 
found  due  the'  defendant,  because  no  set-off 
was  pleaded  by  the  plaintiff;  and  (4)  that  for 
the  same  reason  the  credit  of  $3,227.65  for 
material  furnished  plaintiff  by  the  defendant 
cannot  be  set  off  against  the  amount  found 
due  to  the  defendant,  and,  furthermore,  a 
judgment  by  the  court  based  on  the  allow- 
ance of  this  credit  of  $3,227.65  would  be 
founded  upon  fact  not  pleaded  or  In  issue. 
On  April  3,  1907,  the  court  accepted  the  re- 
port and  rendered  Judgment  for  the  plaintiff 
to  recover  $670,  with  Interest  The  reasons 
for  appeal  are  based  upon  the  claims  stated 
in  the  defendant's  motion  for  judgment,  and 
substantially  state  In  different  forms  two 
claimed  errors  as  appearing  on  the  face  of 
the  record:  First,  error  in  granting  the 
plaintiffs  motion  to  restore  the  entire  case 
to  the  docket;  second,  error  in  rendering 
judgment  based  upon  a  fact  not  alleged,  to 
wit,  the  indebtedness  of  defendant  for  $8,- 
227.65  for  material  furnished  by  plaintiff. 

Robert  L.  Munger,  for  appellant  Edward 
A.  Harrlman,  for  appellee. 

HAMERSLEY,  J.  (after  stating  the  facts). 
It  was  one  object  of  the  practice  act  (Gen. 
St  1902,  ii  712-765)  to  enable  the  parties  to 
an  action  to  finally  settle,  so  far  as  the  same 
can  conveniently  be  done,  all  their  contro- 
versies in  one  civil  action,  by  permitting  the 
plaintiff  to  state  in  his  complaint  the  causes 
of  action  he  may  have  against  the  defend- 
ant and  the  defendant  to  include  in  his  an- 
swer a  counterclaim  stating  the  causes  of  ac- 
tion he  may  have  against  the  plaintiff.  The 
act  gives  certain  rules  for  determining  when 


distinct  causes  of  action  between  the  parties 
cannot  be  conveniently  settled  In  one  civil 
action,  and,  subject  to  these  rules,  vests  in 
the  trial  court  full  power  to  determine  in 
each  civil  action  the  question  of  convenience. 
The  court  may  direct  that  one  or  more  of 
the  distinct  causes  of  action  may  be  ex- 
punged from  the  complaint  or  answer,  or 
that  they  all  be  heard  together,  or  may 
order  separate  trials  of  any  of  them.  It 
may  authorize  or  order  additional  parties, 
plaintiff  or  defendant,  and  that  parties  mis- 
joined  may  be  dropped  at  any  stage  of  the 
cause,  as  it  deems  the  interests  of  justice  re- 
quire. It  may  direct  any  other  person  to  be 
substituted  for  the  plaintiff,  or  added  as 
plaintiff,  when  the  action  has  by  mistake 
been  commenced  in  the  name  of  the  wrong 
person,  and  no  change  in  parties  made  by 
order  of  court  shall  Impair  any  previous  at- 
tachment of  the  estate  of  any  person  remain- 
ing a  defendant  in  the  action.  It  may  order 
the  parties  to  state  their  grounds  of  claim 
or  defense  iriore  certainly,  and,  if  the  plead- 
ings do  not  sufficiently  define  the  issues,  may 
direct  the  parties  to  prepare  other  issues, 
and,  if  the  parties  differ,  such  Issues  shall  be 
settled  by  the  court  In  view  of  this  pur- 
pose of  the  practice  act  and  of  the  plenary 
powers  vested  in  the  court  for  its  effective 
execution,  we  think  that  in  this  case  It  does 
not  appear  upon  the  face  of  the  record  that 
the  trial  court  acted  without  Jurisdiction  in 
permitting  the  parties  to  settle  all  their  con- 
troversies in  one  civil  action. 

It  appears  by  the  record  that  the  plaintiff 
had  a  disputed  claim  against  the  defendant 
for  money  loaned,  and  the  defendant  had  a' 
disputed  claim  against  the  plaintiff  for  goods 
sold  and  services  rendered,  and  that  these 
two  controversies  were  properly  Included  In 
one  civil  action  pending  before  the  superior 
court;  the  former  by  statement  of  the  plain- 
tiff in  the  complaint,  and  the  latter  by  state- 
ment of  the  defendant  in  the  answer.  The 
plaintiff  attempted  to  take  this  action  and 
the  parties  out  of  court  by  filing  with  the 
clerk  a  certificate  stating  in  effect  that  "the 
action  entitled  Boothe  v.  Armstrong,  pend- 
ing In  the  superior  court,  is  hereby  with- 
drawn." Under  the  common-law  procedure 
an  action  and  the  parties  might  thus  be  tak- 
en out  of  court  The  plaintiff  in  a  form  of 
action  authorized  for  the  enforcement  of  his 
claim  had  ordinarily  complete  control  of  that 
action  before  its  merits  had  In  some  way 
been  passed  upon.  Under  the  practice  act 
the  plaintiff's  attempt  by  filing  a  certificate 
of  withdrawal,  to  take  this  particular  action 
and  the  parties  out  of  court,  was  Ineffectual. 
This  civil  action  included  causes  of  action  in 
favor  of  both  plaintiff  and  defendant  and 
neither  had  complete  control  of  the  action, 
and  it  must  remain  pending  so  long  as  either 
Insists  upon  its  disposition  by  the  court  The 
plaintiff  has  the  right  to  "withdraw  from 
the  cognizance  of  the  court  his  own  cause 
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of  action"  as  stated  in  the  complaint,  and 
this  Is  the  only  effect  that  can  be  given  to  his 
attempt  to  withdraw  the  civil  action,  which 
Included  causes  of  action  both  in  his  own 
favor  and  In  favor  of  the  defendant;  and  so 
we  held  when  this  case  was  before  us  upon 
the  legal  effect  of  this  attempted  withdrawal. 
76  Gonn.  530,  57  Atl.  173.  Whether  the  su- 
perior court  and  the  parties  properly  treated 
the  paper  filed  by  the  plaintiff,  which  was 
a  mere  nullity  for  the  purpose  for  which  It 
was  filed  (vis.,  a  withdrawal  of  the  entire 
action),  as  nevertheless  effective  for  the 
purpose  of  withdrawing  or  striking  out  the 
cause  of  action  stated  in  the  complaint,  need 
not  now  discussed.  The  plaintiff  had  the 
right  to  do  this,  although  he  could  not  with- 
draw the  pending  civil  action. 

Assuming  that  he  voluntarily  did  this,  the 
court  still  had  the  power  under  the  practice 
act  to  permit  this  cause  of  action,  whether  It 
was  one  of  several,  or  the  only  one  stated 
in  the  complaint,  or  one  which  had  not  be- 
fore been  stated  at  all,  to  be  stated  and  dis- 
posed of  In  the  pending  action.  There  is  no 
settled  practice  as  to  the  mode  of  permitting 
the  plaintiff,  who  in  an  action  which  com- 
prised causes  of  action  both  in  his  favor  and 
in  favor  of  the  defendant,  has  voluntarily 
withdrawn  the  only  cause  of  action  stated 
in  his  complaint,  to  subsequently  include 
that  controversy  In  the  pending  action.  Since 
the  changes  made  by  the  practice  act  in  the 
scope  of  a  civil  action,  this  question  of  prac- 
tice, so  far  as  we  know,  has  not  arisen.  We 
are  not  aware  that  the  case  has  ever  before 
arisen  where  under  such  circumstances  the 
plaintiff  has  voluntarily  withdrawn  the  only 
cause  of  action  stated  in  his  complaint;  but 
the  court  clearly  has  power  to  permit  a  cause 
of  action  so  withdrawn  to  be  subsequently 
stated,  either  in  the  complaint  or  in  the  re- 
ply to  the  counterclaim  contained  In  the  de- 
fendant's answer,  which  then  serves  the 
function  of  a  complaint.  The  exercise  of 
this  power  may  be  subject  to  limitations 
somewhat  analogous  to  those  regulating  the 
allowance  of  amendments.  In  general,  that 
mode  of  procedure  In  a  novel  situation  which 
substantlaly  accomplishes  the  lawful  result 
In  the  most  direct  and  simple  manner  would 
be  the  better  practice.  In  the  present  case 
the  court,  for  the  purpose  of  allowing  the 
parties  to  settle  all  their  controversies  in  the 
pending  action,  permitted  the  plaintiff  to 
restate  In  bis  complaint  a  cause  of  action 
he  bad  previously  abandoned.  Under  the 
practice  act  it  was  within  the  Jurisdiction  of 
the  court  to  allow  this  cause  of  action  to  be 
included  in  the  pending  action.  Whether 
the  mode  adopted  for  the  exercise  of  that 
power  Is  the  most  desirable  one,  and  whether 
under  all  the  facts  and  circumstances  before 
the  court  at  the  hearing  upon  the  plaintiff's 
motion  (which  was  in  effect  a  motion  for 
leave  to  Include  this  cause  of  action  in  the 
pending  civil  action),  the  motion  In  this  par- 
ticular Instance  should  have  been  denied,  are 


questions  not  presented  by  tills  appeal.  The 
only  question  before  us  is  that  of  jurisdic- 
tion. The  court  bad  jurisdiction  to  bear  and 
allow  or  disallow  the  motion. 

Tbese  considerations  dispose  of  all  ma- 
terial assignments  of  error  specified  in  the 
appeal,  unless  the  one  which  claims  that 
the  court  erred  in  allowing  the  plaintiff 
credits  to  the  amount  of  $3,227.65  for  ma- 
terials furnished  the  defendant  by  the  plain- 
tiff for  use  by  the  defendant  in  the  manufac- 
ture of  goods  in  pursuance  of  the  contract. 
The  defendant's  claim  that  the  legal  opera- 
tion of  allowing  these  credits  is  to  make  the 
Judgment  one  based  on  facts  not  alleged  Is 
unfounded.  The  written  contract  was  the 
inducement  to  all  the  transactions  upon 
which  the  defendant  based  his  claim  of  In- 
debtedness as  stated  In  his  counterclaim,  and 
is  made  a  part  of  his  counterclaim.  The  de- 
fendant In  effect  alleges  that  he  delivered 
goods  and  rendered  services  In  the  manufac- 
ture of  goods  described  in  that  contract  un- 
der and  pursuant  to  Its  terms,  and  delivered 
the  stock,  etc.,  on  hand  at  the  close  of  the 
transactions  under  the  contract  By  the 
terms  of  the  contract  the  goods  made  and 
delivered  by  the  defendant  are  to  be  made  of 
material  furnished  by  the  plaintiff  at  Its  cost 
price,  which  must  be  credited  to  the  plaintiff 
and  remain  his  property  until  paid  for.  The 
amount  due  the  defendant  for  goods  made 
by  him  pursuant  to  the  contract  depended 
upon  the  amount  due  the  plaintiff  for  the 
cost  price  of  bis  material  which  went  into 
the  goods  made,  and  which,  as  well  as  that 
furnished  for  this  purpose,  but  not  so  used, 
belonged  to  the  plaintiff  until  paid  for.  In 
denying  the  defendant's  allegation  of  the 
amount  due  him,  the  plaintiff  put  In  Issue 
the  amount  of  credits  due  him  for  his  ma- 
terial furnished  for  making  the  goods  pur- 
suant to  the  contract  Under  the  peculiar 
circumstances  of  this  case  the  committee 
was  justified  In  finding  the  amount  due  the 
defendant  for  goods  made  under  the  contract, 
and  the  judgment  rendered  is  correct  Ap- 
parently this  is  the  view  of  the  law  taken 
by  the  parties  themselves  at  the  bearing  be- 
fore the  committee. 

There  Is  no  error  In  the  judgment  of  the 
superior  court    The  other  Judges  concurred. 


(80  Conn.  164) 
O'NEIL  v.  CITY  OF  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
30,  1907.) 

Municipal  Cobpobations  —  Defective 
streets— charters—  extent  of  relation. 
Where  plaintiff  was  injured  by  a  defective 
wagon  scale  constructed  in  a  street  outside  of 
the  traveled  portion,  which  scale  was  being  used 
at  the  time  by  the  city  in  connection  with  plain- 
tiffs employment,  plaintiff,  in  departing  from 
the  traveled  part  of  the  highway  onto  the  scale, 
ceased  to  be  a  traveler  and  was  not  entitled  to 
recover  against  the  city  on  a  count  only  char- 
ging defendant's  failure  to  perform  the  duty  it 
owed  plaintiff  as  a  traveler. 
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Appeal  from  Superior  Court,  New  Haven 
County;  George  W.  Wheeler,  Judge. 

Action  by  Edward  O'Nell  against  the  city 
of  New  Haven  for  damages  for  personal  In- 
juries. Heard  on  an  Issue  of  damages  after 
a  default  From  a  judgment  in  plaintiffs 
favor,  awarding  nominal  damages,  be  ap- 
peals.   Affirmed. 

The  complaint  contains  two  counts.  Upon 
the  second  the  plaintiff  did  not  claim  to  re- 
cover below.  The  first  alleges,  In  substance, 
that  the  plaintiff,  while  a  traveler  upon  one 
of  the  highways  In  the  defendant  city,  receiv- 
ed personal  injuries  by  reason  of  its  being 
out  of  repair  and  in  a  defective  and  dan- 
gerous condition,  In  that  certain  platform 
scales  within  its  limits  were  "old,  worn  out, 
and  in  want  of  repair,  and  were  not  safe 
to  be  used  as  a  part  of  said  highway,"  as  the 
defendant  well  knew,  or  by  the  exercise  of 
due  care  should  have  known.  The  finding 
discloses,  that  two  streets  meet  one  another 
near  the  place  of  accident  at  an  acute  angle. 
Between  them  and  near  their  junction  is  a 
public  park,  which  does  not  extend  to  the 
point  where  the  converging  curb  lines  of  the 
two  streets  would  meet,  if  continued.  The 
space  between  the  end  of  the  park  and  this 
point  is  paved  with  broken  stone,  and  has 
upon  It  a  flagpole  at  its  outer  end,  and  near- 
er the  park  a  drinking  tank  for  horses  and 
platform  scales  designed  for  weighing  heavy 
teams  and  loads  of  merchandise.  The  plat- 
form was  about  16  feet  by  10  feet  In  dimen- 
sions, built  of  planks,  and  placed  substan- 
tially on  a  level  with  the  surrounding  pave- 
ment It  was  situated,  as  was  the  whole  of 
the  triangular  piece  of  land  between  the  park 
and  the  point  where  the  extended  curb  lines 
converged,  within  the  highway  limits;  and 
it  was  physically  possible  for  persons  using 
the  highway  to  drive  across  it  Its  location, 
however,  was  without  that  portion  of  the 
highway  maintained  for  travel,  was  such 
that  no  traveler  would  knowingly  and  inten- 
tionally make  use  of  it  as  a  part  of  the  high- 
way, and  travelers  upon  the  highway  did  not 
in  fact  use  It  as  a  part  thereof. 

The  scales  were  owned  and  operated  for 
hire  by  private  parties.  Upon  several  occa- 
sions, however,  they  had  been  used  without 
charge  by  the  agents  of  the  city,  and  such 
was  their  use  at  the  time  in  question.  At 
that  time  the  city  was  carting  crushed  stone 
for  use  upon  its  streets;  the  work  being  un- 
der the  direction  of  the  assistant  superintend- 
ent of  streets.  The  plaintiff,  with  his  two- 
horse  cart,  was  employed  to  do  such  cartage, 
and  it  was  a  part  of  his  duty  to  stop  en  route 
and  have  his  loads  weighed  at  the  scales. 
Upon  one  of  his  trips  he  had  left  the  travel- 
ed part  of  the  street  and  driven  upon  the 
platform  preliminary  to  being  weighed,  when, 
as  he  sat  upon  his  seat  the  platform  gave 
•way,  with  the  result  that  he  was  thrown 
from  his  seat  and  received  the  Injuries  for 
which  suit  was  brought    The  platform  was 


at  the  time  out  of  repair  In  some  manner  un- 
disclosed by  the  evidence,  and  not  safe  for 
use  for  heavy  loads.  Upon  the  morning  of 
the  day  In  question  it  had  been  discovered 
that  one  corner  of  the  platform  was  sagging, 
and  thereupon  the  manager  of  the  owner 
had  ordered  the  scales  closed.  The  assistant 
superintendent  of  streets,  having  learned  of 
this,  visited  the  scales,  examined  them  to  see 
that  they  weighed  correctly,  but  made  no 
other  examination,  and  ordered  their  use  to 
be  continued.  Shortly  thereafter  the  plain- 
tiff, whose  attention  had  not  been  called  to 
the  condition  of  the  scales,  drove  upon  them 
In  pursuance  of  his  orders,  with  the  result 
described. 

Walter  J.  Walsh,  for  appellant  Leonard 
M.  Daggett  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts). 
The  delict  charged  against  the  defendant  as 
the  basis  of  recovery  upon  the  one  count 
pursued  was  its  failure  to  perform  the  duty 
which  It  owed  to  him  as  a  traveler  upon  one 
of  Its  highways.  Bartram  v.  Sharon,  71 
Conn.  6SC,  694,  43  Atl.  143,  46  L.  R.  A.  144, 
71  Am.  St.  Rep.  225;  Knapp  &  Cowles  Mfg. 
Co.  v.  New  York,  N.  H.  &  H.  R.  Co.,  76 
Conn.  311,  316,  56  Atl.  512,  100  Am.  St  Rep. 
994.  At  the  time  of  the  receipt  of  his  injury 
he  was  not  such  a  traveler.  He  had  volun- 
tarily departed  from  the  traveled  way,  and 
turned  aside  from  his  journey  for  a  purpose 
in  no  way  connected  with  his  passage  over 
the  highway.  The  fact  that  he  had  but 
shortly  before  been  uelng  the  street  for  trav- 
el and  intended  to  soon  resume  his  passage 
over  it  made  him  no  more  a  traveler  there- 
on that  ho  would  have  been  had  his  digres- 
sion for  an  independent  purpose  been  of  long- 
er duration  and  Intended  to  be  longer  con- 
tinued. This  fact  was  conclusive  against 
his  right  to  recover  substantial  damages. 

It  is  urged  that  the  defendant  may  Incur 
a  common-law  liability  arising  from  some 
wrongful  act  &nd  that  facts  justifying  a 
judgment  for  this  cause  appear  In  the  evi- 
dence. Such  a  cause  of  action,  however,  was 
neither  set  up  nor  admitted  by  the  default 
Recovery,  therefore,  could  not  be  had  upon 
it.  Whiting  v.  Koepke,  71  Conn.  11,  40  Atl. 
1053. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(90  Oonn.  169) 

BEATTIE  et  al.  v.  McMULLEN  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    July 
30,  1907.) 

L  Work    ano    Labor  —  Contracts  —  Extra 
Work— Complaint. 

Where  subcontractors  sued  for  extra  work 
and  materials  and  for  the  use  of  their  plant,  the 
complaint  was  not  fatally  defective  for  failure 
to  expressly  aver  that  the  extra  work  and  ma- 
terials claimed  to  have  been  ordered  after  the 
execution  of  the  contract  and  to  have  been  re- 
ceived and  used  by  the  defendants  did  or  did  not 


Digitized  by 


Google 


Conn.) 


bbattie  t.  Mcmullen. 


489 


pass  the  inspection  of  the.  engineer,  as  the  con- 
tract required  for  work  done  thereunder. 

2.  Contracts— Pebfobmance— Inspection  by 
Engineer — Constbuction. 

Where  subcontractors  for  the  stone  to  be 
used  in  the  abutments  of  a  bridge  consented  that 
the  stone  furnished  under  the  contract  should 
be  subject  to  the  inspection  of  the  chief  engi- 
neer of  a  road  and  bridge  district  for  which  the 
bridge  was  being  constructed,  the  subcontractors 
did  not  thereby  consent  that  such  engineer, 
while  admitting  that  work  furnished  complied 
with  the  contract,  should  be  authorized  to  re- 
quire them  to  furnish  other  and  more  costly 
work  at  contract  prices. 

8.  Sake— Complaint. 

A  complaint  of  subcontractors  furnishing 
stone  for  a  public  bridge  and  a  "more  specific 
statement"  attached  thereto  alleged  that  the 
contractors  and  the  road  and  bridge  district's 
board  of  commissioners,  through  its  chief  engi- 
neer, required  plaintiffs  to  cut  stone, and  dress 
surfaces  beyond  the  requirements  of 'plaintiffs' 
written  contract  and  refused  to  accept  stone  of 
the  sises  and  kinds  which  the  contract  required. 
It  was  also  alleged  that  neither  of  the  defend- 
ants nor  any  of  their  officers  or  agents  had  ever 
claimed  that  the  specifications  required  the  de- 
gree of  fineness  in  the  cutting  and  dressing  of 
ashlar  which  was  demanded  and  furnished,  but 
that  they  repeatedly  admitted  that  the  specifica- 
tions did  not  require  such  work ;  nor  was  it  al- 
leged that  the  rejection  of  the  materials  fur- 
nished as  not  complying  with  the  contract  was 
because  they  failed  to  meet  the  specifications. 
Held,  that  the  complaint  was  not  demurrable,  as 
showing  that  plaintiffs  were  required  to  rur- 
nish  the  work  and  materials  for  which  they  were 
seeking  to  recover,  because  the  engineer  improp- 
erly rejected  work  as  not  complying  with  the 
contract,  which  in  fact  did  so. 

4.  Same— Subcontract. 

A  subcontract  for  the  purchase  of  stone  for 
a  bridge  described  the  stone  which  plaintiffs 
agreed  to  furnish  as  that  required  and  specified 
by  the  contract  between  the  contractors  and  a 
bridge  and  road  district's  board  of  commission- 
ers constructing  the  bridge,  and  provided  that 
the  stone  must  comply  with  the  requirements  of 
such  contract,  which  was  made  a  part  of  the 
subcontract,  as  stated  "for  greater  particularity 
and  to  make  the  provisions  of  the  subcontract 
clear."  The  subcontract  also  provided  that  only 
such  parts  of  the  original  contract  should  be  a 
part  of  the  subcontract  as  might  be  applicable. 
Held,  that  the  subcontractors  were  not  bound 
by  a  provision  in  the  original  contract  that  the 
contractors  should  have  no  claim  against  the 
owners  of  the  bridge  for  extra  work  unless  or- 
dered in  writing  by  the  engineer,  and  unless  pre- 
sented on  the  1st  day  of  the  month  following 
that  in  which  the  extras  were  ordered. 

6.  Wobk  and  Labor  —  Materials  —  Implied 
Promise  to  Pat. 

Plaintiffs,  who  were  subcontractors  for  the 
stone  for  a  municipal  bridge,  in  performing  al- 
leged extra  work  and  furnishing  higher  grade 
stone  than  required  by  the  contract,  had  knowl- 
edge that  the  bridge  and  highway  district  looked 
to  the  contractors  to  furnish  the  stone,  and  un- 
derstood that  plaintiffs  were  furnishing  the 
same  to  the  contractors  and  were  to  receive 
their  pay  only  from  them,  who  were  the  only 
ones  having  any  right  to  look  to  the  district  for 
payment  Plaintiffs  made  out  their  bills  for  ex- 
tra work  and  presented  them  monthly  to  the 
contractors,  of  which  fact  the  district  was  In- 
formed ;  and  plaintiffs  did  not  understand  that 
they  were  furnishing  such  extras  on  the  credit 
of  the  district.  Held,  that  there  was  no  implied 
promise  on  the  part  of  the  district  to  pay  for 
the  extras. 

Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Sh  urn  way,  Judge. 


Action  by  Peter  Beattle  and  others,  as  ex- 
ecutors, etc.,  against  Arthur  McMullen  and 
others,  for  extra  work  and  materials  and 
the  use  of  plaintiffs'  plant  and  fixtures  in  the 
performance  of  a  subcontract  for  the  fur- 
nishing of  stone  for  a  public  bridge.  From 
a  Judgment  sustaining  demurrers  to  the  com- 
plaint, plaintiffs  appeal.     Reversed  in  part. 

William  H.  Ely  and  Edmund  Zacher,  for 
appellants.  Henry  Stoddard  and  Lewis  Sper- 
ry,  for  appellees. 

HALL,  J.  The  plaintiffs  are  dealers  in 
granite.  The  defendants  McMullen,  Weand, 
and  McDermott  are  contractors  in  bridge 
building.  The  defendant  the  Connecticut 
River  bridge  and  highway  district  Is  a  public 
corporation  composed  of  certain  towns  of 
this  state,  organized  under  a  special  act  of 
Legislature  for  the  purpose  of  constructing 
and  maintaining  a  public  bridge  across  the 
Connecticut  river  at  Hartford  and  acting 
by  a  board  of  commissioners.  12  Sp.  Laws, 
p.  486. 

The  substituted  complaint,  as  afterward 
amended,  contains  these  allegations: 

"(3)  On  the  7th  day  of  November,  1903,  the 
plaintiffs  and  the  defendants  McMullen,  We- 
and, and  McDermott,  with  the  full  knowl- 
edge, consent,  and  acquiescence  of  the  de- 
fendant the  Connecticut  River  bridge  and 
highway  district,  entered  into  a  contract,  a 
copy  of  which  is  attached  to  the  original 
complaint  and  marked  'Exhibit  A,'  and  made 
a  part  of  this  complaint;  and  a  copy  of  the 
contract  and  specifications  entered  into  by 
the  parties  of  the  second  part  to  said  con- 
tract (Exhibit  A)  with  the  Connecticut  River 
bridge  and  highway  district,  to  which  refer- 
ence Is  made  In  Exhibit  A,  is  filed  with  this 
complaint  and  marked  'Exhibit  B,'  and  In  so 
far  as  said  contract  and  specifications  are 
applicable  In  regard  to  the  rock-faced  granite 
ashlar  referred  to  in  said  Exhibit  A  are 
made  a  part  of  this  complaint.  But  the  In- 
terlineations in  writing  and  the  writing  on 
the  margin  of  said  Exhibit  B  In  regard  to 
rock-faced  granite  ashlar  were  not  in  said 
contract  and  specifications  (Exhibit  B)  at  the 
time  said  Exhibit  A  was  executed,  but  were 
added  thereto  thereafter,  as  more  particular- 
ly set  forth  in  this  complaint 

"(4)  Immediately  after  the  execution  of 
said  contract  (Exhibit  A)  the  plaintiffs  com- 
menced to  and  undertook  to  perform  and  ful- 
fill all  the  promises  and  undertakings  on 
their  part  made,  as  set  forth  in  said  contract 
(Exhibit  A),  and  always  have  been  ready  and 
willing  to  and  have  fully  performed  all  of 
the  undertakings  and  promises  on  their  part 
made,  as  set  forth  in  said  Exhibit  A,  and 
have  always  been  ready  and  willing  to  and 
have  fully  performed  .all  of  the  undertakings 
and  promises  in  regard  to  rock-faced  granite 
ashlar  made  by  the  defendants  McMullen,  We- 
and, and  McDermott  with  the  defendant  the 
Connecticut  River  bridge  and  highway  di» 
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trict,  as  set  forth  In  the  contract  referred  to 
In  said  Exhibit  A. 

"(5)  After  the  contract  (Exhibit  A)  was 
entered  Into-  by  the  parties  thereto,  the  con- 
tract and  specifications  (Exhibit  B)  were 
changed  by  the  defendant  the  Connecticut 
River  bridge  and  highway  district,  by  and 
with  the  consent  of  McMullen,  Weand,  and 
McDermott,  and  without  the  consent  of  the 
plaintiffs,  and  additional  requirements  were 
made  in  regard  to  the  rock-faced  granite 
ashlar,  and  there  was  Inserted  the  following 
provisions:  First.  'Especially  to  avoid  plug 
holes.'  Second.  In  regard  to  the  angles  and 
joints  the  following  provision:  1"  at  point 
of  nose  Inc.  to  3"  at  angle,  and  turning  the- 
corner  at  3"  Inc.  to  5."  Said  contract  (Ex- 
hibit B)  was  otherwise  changed,  without  the 
consent  of  the  plaintiffs,  In  regard  to  the 
rock-faced  granite  ashlar  and  other  particu- 
lars, as  is  shown  by  interlineations  and  writ- 
ings on  the  margin,  and  was  further  changed 
by  the  demand  of  both  of  the  defendants  re- 
quiring a  finer  class  of  work  and  a  larger 
size  of  stone,  as  is  more  particularly  here- 
after set  forth  In  this  complaint;  and  neither 
of  said  defendants  paid  the  plaintiffs  the 
money  due  them  at  the  time  when  it  became 
due  in  accordance  with  the  terms  of  the  con- 
tract (Exhibit  A),  but  withheld  the  same  un- 
til long  after  it  was  due,  and  until  the  plain- 
tiffs had  brought  suit. 

"(6)  Immediately  after  the  plaintiffs  com- 
menced to  fulfill  their  contract  and  undertak- 
ings, as  set  forth  In  Exhibit  A,  said  McMul- 
len, Weand,  and  McDermott  and  said  Con- 
necticut River  bridge  and  highway  district 
demanded  and  insisted  that  said  stone 
should  be  cut  above  and  beyond  the  require- 
ments set  forth  in  Exhibit  B,  and  above  and 
beyond  the  agreement  and  undertaking  of 
the  plaintiffs,  and  demanded  and  required 
another  and  much  finer  class  of  cutting, 
dressing,  and  trimming,  and  also  required  a 
larger  size  of  stone  than  that  specified  In 
said  Exhibit  B. 

"(7)  Thereupon  said  plaintiffs  notified  both 
of  said  defendants  that  they  were  demanding 
a  cutting,  dressing,  and  size  of  stone  which 
was  not  required  by  said  specifications,  and 
a  finer  class  of  cutting  and  dressing  than 
was  required  by  said  specifications,  and  noti- 
fied said  defendants  that  if  they  demanded 
such  cutting  and  dressing,  and  such  a  class 
of  cutting  and  dressing  as  they  then  and 
there  demanded,  and  stone  of  the  size  they 
then  demanded,  that  an  extra  price  would 
have  to  be  and  would  be  charged  for  the 
same. 

"(8)  After  the  notice  so  given  by  said 
plaintiffs,  Harry  Fuller,  the  Inspector  of  the 
Connecticut  River  bridge  and  highway  dis- 
trict, and  Edwin  D.  Graves,  the  engineer  of 
said  corporation,  by  and  with  the  knowledge 
and  consent  of  the  defendants  McMullen, 
Weand,  and  McDermott,  inspected  the  stone 
cut  by  the  plaintiffs  in  accordance  with  the 
specifications  set  forth   In  Exhibit  B,  and 


thereafter  both  of  said  defendants,  the  Con- 
necticut River  bridge  and  highway  district 
and  said  McMullen,  Weand,  and  McDermott, 
still  ordered  and  directed  the  plaintiffs  to 
cut  the  stone  with  a  class  of  cutting  and 
dressing  and  a  fineness  of  cutting  and  dress- 
ing not  required  by 'said  specifications,  and 
demanded  a  larger  size  of  stone  than  requir- 
ed by  Exhibit  B. 

"(9)  Thereupon,  upon  the  demand  of  these 
defendants,  the  plaintiffs  continued  to  pre- 
pare, cut,  and  furnish  said  ashlar  far  In  ex- 
cess and  fineness  of  cutting  and  dressing 
than  was  called  for  by  said  specifications, 

and  a  larger  size  of  stone;  and  on  the 

day  of  August,  1904,  and  thereafter,  before 
the  1st  day  of  the  month  following,  the  plain- 
tiffs presented  and  handed  to  the  defendants 
McMullen,  Weand,  and  McDermott  a  bill  for 
the  extra  services  and  expense  connected 
with  the  furnishing  of  said  ashlar,  and  notified 
the  defendant  the  Connecticut  River  bridge 
and  highway  district  of  such  claim,  and  of 
the  presentation  of  said  bill. 

"(10)  Neither  of  said  defendants  nor  any 
of  their  officers  or  agents  have  ever  claimed 
to  the  plaintiffs  that  the  specifications  re- 
ferred to  In  said  contract  (Exhibit  B)  re- 
quired the  degree  of  fineness  In  the  cutting 
and  dressing  of  the  ashlar  that  was  de- 
manded of  the  plaintiffs,  and  which  was  fur- 
nished by  the  plaintiffs  after  the  notifica- 
tion given  by  the  plaintiffs  that  there  would 
be  an  extra  charge  for  the  same,  but  have 
repeatedly  admitted  the  same;  and  after 
said  notification  and  after  the  presentation 
of  said  bills  all  the  defendants  continued  to 
demand  and  did  demand  and  require  of  the 
plaintiffs  that  they  furnish  an  ashlar  in  fine- 
ness of  cutting  and  dressing  far  in  excess 
of  that  required  by  the  specifications  set 
forth  in  Exhibit  B,  and  far  in  excess  of  that 
required  by  the  specifications  set  forth  in 
Exhibit  B,  even  after  the  changes  therein, 
and  also  stone  of  a  larger  size  than  required 
by  said  specifications. 

"(11)  The  plaintiffs  have  furnished  to  said 
defendants  McMullen,  Weand,  and  McDer- 
mott and  the  said  Connecticut  River  bridge 
and  highway  district  all  rock-faced  granite 
ashlar  required  to  be  used  by  them  in  the 
construction  of  the  piers  and  abutments  of 
said  bridge  below  the  belt  course  at  the 
springing  line,  and  have,  In  accordance  with 
the  orders  of  said  McMullen,  Weand,  and 
McDermott  and  said  Connecticut  River  bridge 
and  highway  district,  cut  and  delivered  stone 
of  a  much  finer  degree  of  cutting,  dressing, 
and  trimming,  and  of  a  larger  size,  than  re- 
quired by  said  specifications. 

"(12)  The  stone  so  cut  and  furnished  to  the 
defendants  cost  the  plaintiffs,  for  cutting 
and  dressing  the  same,  largely  In  excess  of 
what  said  stone  would  have  cost  them,  had 
they  been  required  simply  to  deliver  stone 
dressed  and  cut  as  described  in  said  specifi- 
cations, and  said  plaintiffs  were  obliged  to 
and  did  furnish  dressed  stone  of  a  larger 
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size  than  required  In  the  specifications,  which 
stone  are  specifically  mentioned  in  the  plain- 
tiffs' bill  of  particulars;  and  for  the  extra 
size  of  stone  and  the  extra  cost  and  expense 
for  cutting  and  dressing,  all  of  which  is  more 
specifically  set  forth  In  the  plaintiffs'  bill  of 
particulars,  and  the  statement  made  in  ex- 
planation thereof,  now  on  file,  all  of  which 
are  made  a  part  of  this  complaint,  there  is 
due  the  plaintiffs  the  sum  of  $26,396.14,  in 
addition  to  which  sum  the  plaintiffs  claim 
thirty  per  cent  (30%)  of  the  sum  for  the  use 
of  the  plaintiffs'  plant  and  fixtures,  Including 
the  services  of  their  employes  connected  with 
the  plant  In  the  extra  handling  of  said  stone, 
and  for  the  services  of  the  blacksmiths  em- 
ployed in  sharpening  and  repairing  broken 
tools,  which  services  it  Is  Impossible  to  speci- 
fy in  detail,  but  the  plaintiffs  claim  that  said 
30  per  cent  is  a  usual  and  reasonable  sum  to 
be  charged  for  such  use  of  the  plaintiffs' 
plant  and  fixtures. 

"(13)  The  defendants  have  never  paid  the 
plaintiffs  any  part  of  the  sum  due  them  as 
claimed  in  the  last  paragraph,  although  de- 
mand has  been  made  upon  them  for  the 
same.  The  plaintiffs  claim  fifty  thousand 
dollars  ($50,000)  damages." 

Exhibit  A,  referred  to  In  the  complaint 
contains  these  provisions: 

"Exhibit  A. 

« •  •  •  Whereas,  the  parties  of  the  sec- 
ond part  [the  defendants  McMullen,  Weand, 
and  McDermott]  have  heretofore  entered  into 
a  contract  with  Connecticut  River  bridge  and 
highway  district  for  the  building  of  a  stone 
bridge  across  the  Connecticut  river  at  Hart- 
ford, Connecticut;  and  whereas,  the  parties 
of  the  first  part  [the  plaintiffs]  are  desirous 
of  furnishing  to  the  parties  of  the  second 
part  certain  rock-faced  granite  ashlar  for 
use  in  the  construction. of  the  piers  and  abut- 
ments of  said  bridge  below  the  underside  of 
the  belt  course  at  the  springing  line  there- 
of:   •    •    » 

"First.  The  parties  of  the  first  part  hereby 
agree  that  they  shall  and  will  sell  and  de- 
liver to  the  parties  of  the  second  part  all 
rock-faced  granite  ashlar  required  to  be  used 
by  the  parties  of  the  second  part  in  the  con- 
struction of  the  piers  and  abutments  of  said 
bridge  below  the  underside  of  the  belt  course 
at  the  springing  line  thereof,  as  is  required 
and  specified  by  the  contract  and  specifica- 
tions entered  into  by  the  parties  of  the  sec- 
ond part  with  the  Connecticut  Elver  bridge 
and  highway  district  and  which  contract  and 
specifications,  In  so  far  as  they  may  be  ap- 
plicable, are  hereby  made  a  part  o'f  this 
agreement  and  to  which  for  greater  particu- 
larity reference  is  hereby  made. 

"Second.  The  parties  of  the  first  part  here- 
by agree  that  the  said  granite  so  to  be  sold 
and  delivered  by  them  to  the  parties  of  the 
second  part  shall  be  Leete's  Island  granite, . 
from  Leete's  Island,  in  the  town  of  Guilford, 
state  of  Connecticut  and  shall  be  sound  and 


free  from  structural  defects,  free  from  iron, 
and  shall  otherwise  comply  with  the  said  con- 
tract and  specifications  hereinbefore  referred 
to,  and  shall  be  subject  to  the  inspection  and 
approval  of  the  chief  engineer  of  the  board 
of  commissioners  of  the  Connecticut  River 
bridge  and  highway  district,  before  the  par- 
ties of  the  second  part  shall  be  required  to 
accept  or  pay  for  the  same.    •    «    » 

"Fourth.  *  *  *  That  the  price  to  be 
paid  therefor  by  the.  parties  of  the  second 
part  to  the  parties  of  the  first  part  shall  be 
at  the  rate  of  $17.50  per  cubic  yard 

"Fifth.  »  •  •  That  the  parties  of  the 
second  part  will  pay  to  the  parties  of  the 
first  part  for  the  granite  so  to  be  delivered 
upon  the  same  measurements  for  which  the 
parties  of  the  second  part  shall  receive  pay- 
ment, as  allowed  by  the  chief  engineer  of 
the  board  of  commissioners  of  the  Connecti- 
cut River  bridge  and  highway  district 

"Sixth.  The  parties  of  the  second  part 
hereby  agree  to  pay,  and  the  parties  of  the 
first  part  hereby  agree  to  accept  for  the 
granite  so  to  be  delivered  hereunder,  pay- 
ment on  or  about  the  15th  day  of  each  and 
every  month  following  the  delivery  and  ac- 
ceptance of  any  of  said  granite  in  the  previ- 
ous months.    *    *    •" 

Exhibit  B,  referred  to  In  Exhibit  A  and  In 
the  complaint  contains  some  50  pages,  as 
printed  in  the  record,  and  includes  the  no- 
tice of  the  defendant  the  Connecticut  River 
bridge  and  highway  district  to  contractors; 
the  proposal  of  the  defendants  McMullen, 
Weand,  and  McDermott  to  the  bridge  com- 
missioners; the  contract  entered  Into  between 
them;  the  specifications  under  that  contract 
and  alleged  changes  indicated  by  marginal 
notes;  and  the  bond  for  the  performance  of 
the  contract  The  following  are  among  the 
provisions  of  the  contract  contained  in  Ex- 
hibit B,  claimed  to  be  material  to  the  ques- 
tions raised  in  this  case: 

"Whenever  the  word  'contractor'  Is  used 
in  this  agreement  the  same  shall  be  under- 
stood to  mean  the  person  or  persons,  or  cor- 
poration, which  has  entered  into  this  contract 
as  the  party  of  the  second  part  [McMullen, 
Weand,  and  McDermott]." 

"A.  This  contract  covers  the  construction 
of  a  stone  bridge  across  the  Connecticut  Riv- 
er at  Hartford,  Conn.,  exclusive  of  the  steel 
draw  span,  and  in  accordance  with  all  condi- 
tions called  for  by  this  contract  and  specifica- 
tions, and  substantially  according  to  the  plans 
for  said  bridge  enumerated  in  paragraph 
D  of  this  contract  which  plans  are  hereby 
annexed  for  the  purpose  of  illustration;  but 
said  plans  shall  not  be  held  to  limit  or  extend 
the  obligations  of  the  parties  hereto,  as  set 
forth  in  this  contract  and  specifications. 
This  contract  Includes  the  furnishing  of  all 
equipment  labor,  and  materials  of  every 
kind  and  nature  necessary  for  carrying  out 
the  intent  and  the  letter  of  this  agreement" 

"D.    •    •    *    And  it  is  further  understood 
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and  agreed  that  tbe  engineer  snail  furnish 
the  contractor  from  time  to  time  during  the 
progress  of  the  work  such  additional  detail- 
ed plans  as  are  necessary  to  show  tbe  de- 
tails of  construction,  and  that  these  addition- 
al detailed  plans  are  to  be  considered  as 
illustrating  tbe  requirements  set  forth  in  this 
contract  and  specifications,  and  are  to  be 
followed  by  the  contractor  In  carrying  out 
tbe  work  under  this  contract.  In  all  cases 
figures  on  drawings  are  to  govern;  and,  In 
case  of  doubt  or  lack  of  dimensions,  tbe  con- 
tractor agrees  to  apply  to  the  engineer  to 
supply  such  deficiencies.  In  no  case  shall 
drawings  be  scaled. 

"B.  It  is  further  understood  and  agreed 
by  the  parties  hereto  that  said  engineer  shall 
In  all  cases  determine  the  amount,  quality, 
and  classification  of  tbe  several  kinds  of 
work  for  which  payment  Is  to  be  made  un- 
der this  contract,  and  the  decision  of  the 
engineer  upon  questions  relating  to  said  work 
and  the  construction  and  classification  there- 
of shall  be  final  and  conclusive;  and  it  Is 
farther  agreed  that  the  estimate  and  decision 
of  the  engineer  shall  be  a  condition  precedent 
to  tbe  right  of  tbe  contractor  to  receive  any 
money  under  this  agreement 

"F.  It  is  hereby  mutually  understood  and 
agreed  that  the  work  contemplated  by  the 
provisions  of  this  contract  and  these  spec- 
ifications shall  be  done  according  to  the 
best  modern  engineering  practice;  and  any 
omission  In  defining  such  practice  must  be 
regarded  the  same  as  if  made. 

"Q-.  The  parties  hereto  do  hereby  agree 
that  tbe  engineer  shall  in  all  cases  determine 
any  variation  of  sizes,  elevations,  or  dimen- 
sions from  that  shown  on  the  plans,  as  may 
be  required  by  the  exigencies  of  construction, 
changes  of  grade,  or  details  of  superstruc- 
ture. 

"H.  It  is  farther  agreed  by  the  parties 
hereto  that  when,  In  the  opinion  of  the  en- 
gineer, work  of  a  character  not  provided 
for  by  this  contract  must  be  done,  the  same 
shall  be  performed  by  the  contractor  only 
upon  a  written  order  from  the  engineer,  de- 
fining its  character  and  the  terms  upon  which 
it  is  to  be  done." 

"L.  •  •  •  No  part  of  this  work  shall 
be  sublet,  except  to  parties  skilled  In  and 
properly  equipped  for  tbe  same,  and  satisfac- 
tory to  the  board  of  commissioners." 

The  following  are  among  the  specifications 
claimed  to  be  relevant  to  the  issues  in  this 
case,  with  the  marginal  notes  Indicating  al- 
leged changes: 

"(1)  The  contractor  Is  to  •  •  *  con- 
struct all  foundations,  piers,  abutments,  arch- 
es, walls,  masonry,  sand  filling,  paving,  side- 
walks, and  curbing,  together  with  all  spe- 
cial work  and  accessories  as  required,  fur- 
nishing all  equipment,  labor  and  materials 
therefor,  •  •  •  all  as  required  by  this 
agreement  and  these  specifications,  and  fur- 
ther requirements  of  the  engineer  thereun- 
der." 


"(6)  All  stone,  where  specified  to  be  gran- 
ite, must  be  sound  and  free  from  structural 
defects,  free  from  iron,  and  of  a  quality  and 
color  satisfactory  to  the  engineer.    •    *    • 

"(19)  •  *  *  The  facing  shall  be  first- 
class,  heavy  granite  ashlar.  The  body  of  the 
work  shall  be  rock-faced,  with  not  over 
three-Inch  projections.  The  finish  of  belt 
courses,  nosings,  and  special  stones  shall  be 
as  marked  on  the  plans,  or  as  required  by 
further  detailed  drawings  to  be  prepared  by 
the  engineer.    •    *    * " 

Marginal  note:  "Changed  to  5"  May  3, 
■04." 

"All  dressed  surfaces  of  ashlar  shall  be 
finished  to  such  a  degree  of  fineness  that 
they  shall  present  true  plane  surfaces.  *  •  •  " 

Marginal  note:  "Especially  to  avoid  plug 
holes." 

"Tbe  nosing  of  piers  shall  be  laid  out  as 
shown  on  the  detailed  course  plans,  and  sub- 
stantially on  lines  as  shown  on  tbe  general 
plans.  The  horizontal  and  vertical  joints 
shall  be  cut  as  specified  for  ashlar.  The  ex- 
terior faces  shall  be  rock-faced,  with  not 
over  one-Inch  projections.  The  angles  and 
Joints  shall  be  neatly  pitched  to  true  lines, 
without  draft  lines.  No  dog  hole  will  be  al- 
lowed in  tbe  face  of  any  stone  above  eleva- 
tion 100.00.  *  *  •  All  dimensioned  stone 
masonry  under  this  clause  shall  be  measured 
and  paid  for  by  the  cubic  yard,  at  the  price 
named  for  this  work  in  this  agreement  (item 
7).    *    •    •" 

Marginal  note:  "Jane  20,  '04.  1"  at  point 
of  nose,  inc.  to  3"  at  angle,  and  turning  the 
corner  at  3"  inc.  to  5".  Instructed  Beattle  & 
Fuller." 

"No  dog  holes  or  other  marks  will  be  al- 
lowed on  the  exposed  face  of  any  stone." 

"X.  The  board  of  commissioners  agrees  to 
pay  to  the  contractor,  and  the  contractor 
agrees  to  receive,  the  following  prices  for 
the  various  classes  of  work  named,  as  fall 
compensation  for  furnishing  all  materials, 
for  use  of  tools,  forms,  machinery,  and  all 
implements,  and  for  all  labor  In  moving  ma- 
terials, and  executing  all  the  work  contem- 
plated by  this  agreement  •  •  *  The  con- 
tractor hereby  agrees  that  he  will  not  ask, 
demand,  sue  for,  or  recover  for  any  materials 
furnished  or  work  done  under  his  contract 
any  extra  compensation  beyond  the  amounts 
payable  for  the  several  classes  of  work  here- 
in enumerated,  whicb  shall  be  actually  per- 
formed at  the  prices  therefor  herein  agreed 
upon  and  fixed.  He  also  agrees  that  the 
aforesaid  prices  shall  cover  all  loss  or  damage 
arising  ont  of  the  nature  of  the  work  afore- 
said, or  from  the  action  of  the  elements,  or 
from  any  unforeseen  obstruction  or  difficulty 
which  may  be  encountered  in  the  prosecution 
of  the  same,  and  for  all  risk  of  every  descrip- 
tion connected  with  the  work;  also,  for  all 
expenses  Incurred  by,  or  in  consequence  of, 
the  suspension  or  discontinuance  of  said 
work,  as  herein  specified,  and  for  well  and 
faithfully  completing  the  work  In  the  manner 
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and  according  to  the  plans  and  specifications 
and  the  requirements  of  the  engineer  under 
them.  *  *  *  Whenever,  In  the  opinion  of 
the  engineer,  the  contractor  shall  have  com- 
pletely performed  this  contract  In  spirit  and 
in  letter,  the  engineer  shall  so  certify  in  writ- 
ing to  the  board  of  commissioners,  and  his 
certificate  shall  state  from  actual  measure- 
ment the  whole  amount  of  work  done  by  said 
contractor,  and  the  value  thereof,  as  herein 
set  forth,  and  the  balance  to  which  the  con- 
tractor is  entitled  in  full  settlement  under 
this  contract;  the  said  certificate  being  evi- 
dence of  the  acceptance  of  the  work  by  the 
engineer  on  behalf  of  said  board  of  commis- 
sioners. 

"Y.  The  contractor  further  agrees  that  he 
shall  have  no  claim  for  compensation  for  ex- 
tra work,  unless  the  same  is  ordered  in  writ- 
ing by  the  engineer,  and  unless  the  claim 
for  the  same,  when  so  ordered,  is  presented 
to  the  board  of  commissioners  before  the  1st 
day  of  the  month  following  that  during  which 
each  specific  order  is  complied  with." 

"ZZ.  The  contractor  farther  agrees  that 
any  unfaithful  or  imperfect  work  or  mate- 
rials that  may  be  discovered  before  the  final 
acceptance  of  the  work  shall  be  corrected  or 
replaced  immediately  on  the  requirements  of 
the  engineer,  notwithstanding  that  it  may 
have  been  overlooked  by  the  proper  Inspector, 
and  estimated." 

Attached  to  the  complaint  is  the  plaintiffs' 
bill  of  particulars  of  some  16  pages,  contain- 
ing several  hundred  Items  of  charges  for  ex- 
tra work  and  materials  furnished,  for  the 
east  and  west  abutments,  and  for  eight  piers 
of  the  bridge.  A  large  number  of  these  char- 
ges are  for  a  certain  number  of  lineal  feet 
"draft  line"  or  "draft  lines,  beds  and  joints" 
or  "extra  draft  line  bed  and  joints"  "at  12 
cents,"  upon  certain  designated  courses,  of 
certain  named  abutments  and  piers.  There 
is  a  large  number  of  charges  for  stated  num- 
bers of  lineal  feet  "margin  line,"  or  "extra 
margin  line,"  "at  30  cents,"  upon  designated 
courses  of  the  eight  piers.  Other  charges  are 
for  stated  numbers  of  square  feet  of  "bed 
dressing,"  or  "bottom  bed  dressing,"  or  "ex- 
tra bed  dressing,"  or  "extra  dressing  bottom 
bed  of  header,"  on  designated  courses  of  abut- 
ments and  piers,  "at  14  cents";  for  certain 
numbers  of  square  feet  of  "extra  jointing 
stone,"  "extra  cutting  circle  ends  of  abut- 
ments," "extra  cutting  face";  certain  num- 
bers of  cubic  feet  "extra  size  ends  of  head- 
ers." The  more  specific  statement  filed  April 
12,  1906,  also  describes,  by  numbers,  courses, 
abutments,  and  piers,  a  large  number  of  ex- 
tra size  stone  furnished,  and  points  out 
wherein  such  stone  differs  from  those  requir- 
ed by  the  contract.  These  charges  amount  to 
something  over  $25,000,  and  there  Is  added 
the  further  charge  of  30  per  cent  of  that 
amount  for  the  use  of  the  plaintiffs'  plant 
and  fixtures. 

To  the  complaint  thus  framed  the  defend- 
ants McMullen,  Weand,  and  McDermott  de- 


murred, upon  the  grounds  in  substance:  (1) 
That  by  the  terms  of  Exhibit  A  the  materials 
to  be  furnished  by  the  plaintiffs  were'  to  be 
subject  to  the  inspection  and  approval  of  the 
chief  engineer  of  the  bridge  and  highway 
district  before  they  were  to  be  accepted  and 
paid  for,  and  that  It  appears  that  the  alleged 
extra  work  was  required  by  said  chief  engi- 
neer to  be  furnished  under  the  contract  (Ex- 
hibit A,  and  Exhibit  B  as  a  part  of  it),  in 
order  to  obtain  such  approval;  (2)  that  it  does 
not  appear  that  the  alleged  changes  made  in 
Exhibit  B  required  a  finer  class  of  cutting 
and  trimming  than  was  required  by  Exhibit 

A,  but  that  It  does  appear  that  they  required 
less  work  and  a  lower  class  of  cutting  and 
dressing;  (3)  that  it  appears  that  the  chief 
engineer  decided  that  the  alleged  extra  work 
was  not  extra  work,  but  was  required  by 
Exhibit  A  and  Exhibit  B;  (4)  that  it  appears 
that  the  plaintiffs  have  acquiesced  in  such 
decision;    (6)  that  by  the  terms  of  Exhibit 

B,  made  part  of  Exhibit  A,  It  is  provided 
that  no  claim  for  extra  work  or  materials 
shall  be  made  unless  such  work  or  materials 
shall  be  ordered  in  writing  by  the  chief  engi- 
neer, and  unless  the  claim  therefor  shall  be 
presented  to  the  board  of  commissioners  be- 
fore the  1st  day  of  the  month  following  that 
in  which  the  order  Is  complied  with,  and 
that  it  is  not  alleged  that  said  extra  ma- 
terials and  work  were  so  ordered,  nor  that 
the  claim  therefor  was  so  presented;  (6)  that 
the  Connecticut  River  bridge  and  highway 
district  Is  a  public  corporation,  which  can 
only  contract  by  its  board  of  commissioners, 
and  that  it  is  not  alleged  that  the  claimed 
changes  In  Exhibit  B  were  made  by  their  au- 
thority, and  that  it  appears  that  the  alleged 
changes  In  Exhibit  B  and  the  alleged  re- 
quirements of  the  engineer  were  provided 
for  and  contemplated  In  Exhibit  B.  The 
defendant  district  demurred  to  the  complaint 
upon  the  same  grounds  as  McMullen,  Weand, 
and  McDermott,  and  upon  the  additional 
grounds  that  it  appeared  that  the  district 
was  not  a  party  to  the  contract  (Exhibit  A), 
and  that  It  did  not  appear  that  it  had  had 
any  contract  relations  with  the  plaintiffs  in 
respect  to  the  subject-matter  of  the  suit 

The  trial  court  while  expressing  the  opin- 
ion that  the  pleadings  In  their  present  form 
left  the  real  Issue  somewhat  uncertain,  and 
that  it  might  be  made  clearer  by  an  amend- 
ment or  an  answer,  sustained  both  demurrers 
upon  the  ground,  as  indicated  by  the  mem- 
orandum of  decision,  that  the  complaint  in 
effect  alleges  that  the  first  ashlars  offered  by 
the  plaintiffs  as  finished  according  to  spec- 
ifications were  rejected  as  not  complying 
with  the  requirements  of  the  written  con- 
tract, and  that  the  complaint  contained  no 
allegation  that  any  ashlar  or  stone  cut  and 
finished  as  required  by  the  written  contract 
was  inspected  and  approved  by  the  engi- 
neer. Although  not  expressly  so  stated  Id 
the  memorandum  filed  under  section  766  of 
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the  General  Statutes  of  1902,  this  decision 
is  apparently  based  upon  the  first  and  third 
grounds  of  McMullen,  Weand,  and  McDer- 
mott's  demurrer  and  the  third  and -fifth  of 
the  bridge  and  highway  district's  demurrer. 
The  trial  judge  says  in  his  memorandum  of 
decision  that  if  the  fact  were,  and  had  been 
alleged,  that  the  plaintiffs  had  furnished 
stone  approved  by  the  chief  engineer  as  in 
accordance  with  their  contract,  and  that 
thereafter  the  defendants  had  required  stone 
to  be  furnished,  cut,  and  finished  above  the 
requirements  of  the  contract,  a  different  case 
would  be  presented.  In  our  view  the  allega- 
tions of  the  complaint  are  sufficient  to  per- 
mit proof  of  the  facts  suggested  by  the  trial 
court.  This  is  not  an  action  upon  the  written 
contract  between  the  plaintiffs  and  McMul- 
len, Weand,  and  McDermott  The  plaintiffs 
are  not  by  this  suit  seeking  to  obtain  pay- 
ment for  work  and  materials  furnished  in 
accordance  with  the  requirements  of  the 
written  contract,  and  which  the  chief  engi- 
neer has  either  approved  or  refused  to  ap- 
prove, nor  to  recover  damages  for  any  claim- 
ed breach  of  that  contract,  but  to  secure 
compensation  for  labor  and  materials  fur- 
nished which  were  not  embraced  in  it  There 
1b  no  allegation  that  the  contract  prices  have 
not  been  paid  in  full.  It  was  unnecessary 
for  the  plaintiffs  to  expressly  aver  whether 
such  extra  work  and  materials,  alleged  to 
have  been  ordered  after  the  execution  of  the 
written  contract,  and  to  have  been  received 
and  used  by  the  defendants,  did  or  did  not 
pass  the  inspection  of  the  engineer  and  have 
his  approval. 

As  we  read  the  complaint,  it  does  not  al- 
lege that  the  plaintiffs  were  required  to  fur- 
nish the  work  and  materials  for  which  they 
are  now  seeking  to  obtain  payment,  because 
the  engineer  improperly  rejected,  as  not  com- 
plying with  the  terms  of  the  written  con- 
tract, work  and  materials  which  in  fact  met 
the  requirements  of  the  contract  It  is  true 
that  the  plaintiffs  allege  In  their  complaint 
and  "more  specific  statement"  that  the  de- 
fendants required  them  to  cut  stone  and 
dress  surfaces  beyond  the  requirements  of 
the  written  contract,  and  refused  to  accept 
stone  of  the  size  required  by  that  contract; 
but  it  is  not  only  not  alleged  that  such  re- 
jection was  upon  the  ground  that  the  work 
and  materials  failed  to  meet  the  require- 
ments of  the  written  contract,  but  it  is  ex- 
pressly alleged  that  neither  of  the  defend- 
ants nor  any  of  their  officers  or  agents  have 
ever  claimed  that  the  specifications  of  Ex- 
hibit B  required  the  degree  of  fineness  in  the 
cutting  and  dressing  of  ashlar,  which  was 
demanded  'and  furnished,  bnt  have  repeated- 
ly admitted  that  they  did  not  By  agreeing 
that  the  work  and  materials  furnished  un- 
der-the  contract  should  be  subject  to  the  in- 
spection of  the  chief  engineer  of  the  board 
of  commissioners,  the  plaintiffs  did  not  con- 
sent that  the  engineer,  while  admitting  that 


work  furnished  complied  with  the  contract, 
could  compel  them  to  furnish  other  and  more 
costly  work  at  contract  prices.  The  demur- 
rers were  erroneously  sustained  upon  the 
grounds  stated  by  the  trial  court. 

None  of  the  other  grounds  of  the  demurrer 
of  McMullen,  Weand,  and  McDermott  can 
be  sustained.  Evidently  the  principal  dispute 
between  the  parties  is  whether  or  not  the 
materials  and  work  in  question  are  extras. 
The  defendants  by  their  demurrers,  and  par- 
ticularly by  the  second  and  sixth  grounds 
of  McMullen,  Weand,  and  McDermott's  de- 
murrer, ask  to  have  that  question  decided  in 
their  favor  as  one  of  law.  The  complaint 
bill  of  particulars,  contracts,  and  specifica- 
tions, with  their  numerous  technical  terms, 
abbreviated  items,  and  descriptions  by  let- 
ters and  numbers,  are  not  calculated  to  fur* 
nlsh  and  do  not  afford  sufficient  Information 
to  enable  a  court  to  fully  and  intelligently 
determine  as  a  question  of  law  whether  or 
not  any  of  the  work  and  materials  in  ques- 
tion are  extras,  and,  If  any  are,  to  point  out 
which  items  are  and  which  are  not  The 
question  whether  the  materials  and  work  de- 
scribed In  the  complaint  and  bill  of  particu- 
lars, are  embraced  in  the  written  contract 
is,  under  the  present  allegations  of  the  com- 
plaint to  some  extent  at  least  one  of  fact 
the  proper  determination  of  which  requires 
the  filing  of  an  answer  or  further  pleading. 
Upon  the  present  pleadings  we  can  only  say 
that  the  allegations  of  the  complaint  are 
sufficient  to  permit  proof  that  extra  work  and 
materials  were  furnished,  and  that  it  does 
not  appear  that  none  of  the  items  of  the 
bill  of  particulars  and  more  specific  state- 
ment could  be  shown  to  have  been  extras. 
The  provisions  of  section  H,  X  and  Y,  above 
set  forth,  of  the  contract  and  specifications 
(Exhibit  B)  between  McMullen,  Weand,  and 
McDermott  and  the  bridge  and  highway  dis- 
trict, that  the  former  shall  have  no  claim 
against  the  latter  for  compensation  for  extra 
work  unless  ordered  In  writing  by  the  en- 
gineer and  unless  presented  on  the  1st  day  of 
the  following  month,  are  not  parts  of  the 
contract  (Exhibit  A)  between  the  plaintiffs 
and  McMullen,  Weand,  and  McDermott  Ex-' 
hibit  A  does  not  make  all  of  Exhibit  B  a  part 
of  it,  but  only  such  parts  as  may  be  appli- 
cable. Exhibit  A  describes  the  rock-faced 
granite  ashlar  which  the  plaintiffs  agreed  to 
furnish  as  that  required  and  specified  by 
Exhibit  B,  and  provides  that  It  must  comply 
with  the  requirements  of  Exhibit  B.  Exhib- 
it B  was  made  a  part  of  Exhibit  A,  to  make 
the  provisions  of  the  latter  clearer.  Exhibit 
A  expressly  states  that  Exhibit  B  is  referred 
to  "for  greater  particularity."  Evidently  the 
principal,  if  not  the  sole,  purpose  of  so  re- 
ferring to  It  was  that  It  contained  a  particu- 
lar description  of  the, kind,  character,  and., 
quality  of  the  work  and  materials  to  be  fur- 
nished by  the  plaintiffs  which  were  only  gen- 
erally described  in  Exhibit  A.    But  Exhibit 
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A  contains  no  provision  whatever  regarding 
extra  work.  The  different  character  of  the 
work  to  be  performed  under  Exhibit  B,  the 
fact  that  Exhibit  B  Is  a  municipal  contract  re- 
quiring the  expenditure  of  public  money,  and 
other  considerations,  may  well  have  furnished 
reasons  for  making  these  provisions  In  Ex- 
hibit B  regarding  extra  work  which  were 
not  reasons  for  making  them  In  Exhibit  A, 
and  which  render  such  provisions  wholly 
inapplicable  to  Exhibit  A.  The  allegations 
of  the  complaint  that  the  provisions  of  Ex- 
hibit B  were  changed  by  the  defendant  Is 
sufficient  to  meet  the  test  of  a  demurrer, 
without  an  averment  that  the  changes  were 
made  by  the  authority  of  the  board  of  com- 
missioners. 

The  demurrer  of  the  Connecticut  Klver 
bridge  and  highway  district  was  properly 
sustained.  It  clearly  appears  that  the  dis- 
trict was  not  a  party  to  the  contract  (Ex- 
hibit A)  and  the  facts  alleged  fall  to  show 
any  express  or  Implied  promise  of  the  dis- 
trict to  pay  the  plaintiffs  for  the  alleged 
extra  work.  The  principal  allegations,  relied 
upon  by  the  plaintiffs  as  raising  an  implied 
promise  by  the  district,  are  that  McMullen, 
Weand,  and  McDermott  and  the  district  de- 
manded and  required  the  alleged  extra  work 
to  be  done,  and  ordered  and  directed  the 
plaintiffs  to  cut  stone  and  to  furnish  stone 
beyond  the  requirements  of  Exhibit  B  after 
they  were  informed  of  the  plaintiffs'  claim 
that  such  work  and  materials  were  extras. 
Ordinarily,  when  goods  are  furnished  or  work 
performed  by  one  person  at  the  request  of 
another,  the  law  Implies  a  promise  upon  the 
part  of  the  latter  to  pay  the  former  for  them. 
But  no  such  promise  upon  the  part  of  the  dis- 
trict can  be  properly  implied  from  the  de- 
mand alleged  in  the  complaint  The  allega- 
tion that  the  district  demanded  and  required 
the  extra  work  to  be  done  must  be  read  in 
connection  with  the  other  facts  alleged  in 
this  case,  and  the  acts  of  the  three  parties, 
the  plaintiffs,  McMullen,  Weand,  and  McDer- 
mott, and  the  bridge  and  highway  district 
in  ordering,  furnishing,  and  receiving  the 
alleged  extra  work  must  be  interpreted  in 
the  light  of  the  fact  that  each  of  them  fully 
understood  the  different  contract  relations 
created  by  the  two  agreements  (Exhibit  A 
and  Exhibit  B).  The  plaintiffs  knew  that 
the  district  looked  to  McMullen,  Weand,  and 
McDermott  to  furnish  the  stone  in  question, 
and  that  the  district  understood  that  the  plain- 
tiffs were  to  furnish  them  to  McMullen, 
Weand,  and  McDermott  and  to  receive  their 
pay  from  them,  and  that  no  one  but  the  orig- 
inal contractors,  McMullen,  Weand,  and  Mc- 
Dermott, had  any  right  to  look  to  the  dis- 
trict for  payment.  The  bills  for  the  extra 
work  were  presented  monthly  to  McMullen, 
Weand,  and  McDermott  and  not  to  the  dis- 
trict and  the  district  was  Informed  of  that 
fact  From  all  the  facts  alleged  It  is  appar- 
ent that  the  plaintiffs  understood  that  any 


requirement  of  the  district  that  the  stone  in 
question  be  furnished  was  a  requirement 
that  McMullen,  Weand,  and  McDermott  must 
furnish  them;  and  It  is  equally  apparent 
that  the  plaintiffs  furnished  the  extra  stone 
to  McMullen,  Weand,  and  McDermott  as  they 
allege  they  did,  and  that  they  did  not  under- 
stand they  were  furnishing  them,  and  did 
not  furnish  them,  upon  the  credit  of  the 
bridge  and  highway  district. 

There  was  no  error  in  sustaining  the  de- 
murrer of  the  defendant  the  Connecticut 
River  bridge  and  highway  district  There 
was  error  in  sustaining  the  demurrer  of  the 
defendants  McMullen,  Weand,  and  McDer- 
mott 

The  case  is  remanded,  with  direction  to 
overrule  the  demurrer  of  the  defendants  Mc- 
Mullen, Weand,  and  McDermott  and  to  pro- 
ceed with  the  case  according  to  law.  The 
other  Judges  concurred. 


Conn.  208) 


SHAW  v.  POPE. 


(Supreme  Court  of  Errors  of  Connecticut    July 
30.  1907.) 

1.  TBTAfc— Vkeoict— Cebtaihty. 

Where  a  complaint  was  in  two  counts,  the 
first  on  an  express  contract  and  the  second  on  a 
quantum  meruit,  and  the  court  charged  that 
plaintiff  could  not  recover  on  the  first  count  * 
general  verdict  in  favor  of  plaintiff  was  uncer- 
tain as  a  matter  of  record  whether  the  issues  un- 
der the  first  count  were  not  in  fact  found  in 
plaintiff's  favor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  ft  777-779.] 

2.  AppeaI/— Theoby  of  Case. 

Where  a  complaint  was  based  on  two 
counts,  and,  the  court  having  charged  that  plain- 
tiff could  not  recover  on  the  first  count  it  was 
assumed  by  both  parties  that  a  general  verdict 
for  plaintiff  was  based  on  the  second  count,  the 
case  would  be  determined  on  the  same  theory  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |{  1053-1069.] 

3.  Tbiai.  —  Reception  or  Evidence  —  Reseb- 

VATION  OF  RULINOS. 

Where  the  validity  of  a  contract  for  serv- 
ices depended  on  the  construction  of  a  power  of 
attorney  offered  in  evidence,  the  court  properly 
reserved  the  construction  of  such  instrument  un- 
til such  time  as  the  situation  of  the  parties  and 
the  circumstances  surrounding  the  execution  of 
the  power  should  be  revealed  by  the  evidence,  in 
order  to  aid  in  arriving  at  the  grantor's  express- 
ed intent 

4.  Wobk  Ann  Labob— Issues. 

Where,  in  an  action  for  services,  defendant 
pleaded  only  a  general  denial  to  a  count  based 
on  a  quantum  meruit  without  pleading  a  spe- 
cial contract  for  the  services  in  bar,  the  only 
issues  presented  were  the  rendition  of  the  serv- 
ices alleged  and  their  reasonable  value. 

5.  Appeal— Review — Vebdict. 

In  an  action  for  services  on  a  quantum 
meruit  the  determination  of  the  reasonable 
worth  of  the  services  by  a  jury,  affirmed  by  the 
trial  court,  is  conclusive  on  appeal,  unless  the 
injustice  of  it  is  so  manifest  and  palpable  as 
clearly  to  denote  that  a  mistake  has  been  made 
by  the  jury  in  the  application  of  legal  princi- 
ples, or  to  justify  belief  that  they  or  some  ol 
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them  were  Influenced  by  prejudice,  corruption, 
or  partiality. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
▼ol.  3,  Appeal  and  Error,  ft  3948-3990.] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;    William  L.  Bennett,  Judge. 

Action  by  Esther  6.  Shaw  against  Howard 
W.  Pope  as  executor  of  Kate  M.  Jones,  de- 
ceased. From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  motion 
to  set  aside  the  verdict,  he  appeals.  Af- 
firmed. 

A  Mrs.  Jones,  the  defendant's  testate,  was 
In   1901   a   woman   somewhat  advanced   In 
years,  feeble  In  health,  and  afflicted  with 
curvature  of  the  spine.     She  resided  alone, 
and  in  July  of  that  year  arranged  with  the 
plaintiff,  who  was  more  or  less  experienced 
in  caring  for  others,  to  become  her  attendant 
at  the  agreed  price  of  $2.50  per  week  and 
board.    Mrs.  Shaw  entered  upon  this  service 
and  continued  to  be  paid  at  the  rate  named 
until   September  4,  1901.     Upon  that  date, 
for  reasons  which  the  plaintiff  offered  evi- 
dence to  show,  the  following  writing  was 
entered  into:— "I,  Cordelia  A.  Blakeman,  hav- 
ing the  power  of  attorney  to  act  for  Mrs. 
Kate  M.  Jones,  promise  to  pay  Mrs.  Esther 
G.  Sbaw  the  sum  of  ten  dollars  ($10.00)  a 
week    for    services    rendered,    only    paying 
twenty-five  dollars  ($25.00)  a   month  while 
the  said  Mrs.  Kate  M.  Jones  lives;    the  re- 
mainder to  be  paid  from  her  estate.    This 
to  date  from  Sept.  6th,  1901.     Cordelia  A. 
Blakeman."     Mrs.   Shaw   thereafter  contin- 
ued to  minister  to  Mrs.  Jones  until  April  1, 
1904,  and  was  paid  $25  a  month  during  that 
time.    At  the  time  that  said  writing  was  ex- 
ecuted,    Mrs.     Blakeman,     who    signed     It 
held  a  power  of  attorney  under  the  hand 
and  seal  of  Mrs.  Jones  of  even  date  there- 
with, the  body  of  which  was  as  follows: 
"Know  all  men  by  these  presents,  that  I, 
Mrs.  Kate  M.  Jones,  of  the  city  and  town  of 
New   Haven,   county   of   New   Haven,   and 
state  of  Connecticut  do  hereby  make,  con- 
stitute, and  appoint  Cordelia  A.  Blakeman, 
of  the  town  of  Huntington,  county  of  Fair- 
field, and  state  of  Connecticut,  my  true,  suffi- 
cient, and  lawful  attorney,  for  me  and  in  my 
name  to  draw  any  money  that  I  may  have 
on  deposit  In  any  savings  bank,  and  from  the 
amount  so  drawn  to  pay  any  debts  or  debt 
that  I  may  be  legally  obligated  to  pay,  and 
generally   to  act   as   my   attorney  or  agent 
In  any  place  in  relation  to  the  premises,  and 
all  other  matters  in  which  I  may  be  inter- 
ested or  concerned,  and  on  my  behalf  to  exe- 
cute all  such  Instruments,  and  to  do  all  such 
acts  and  things,  as  fully  and  effectively  in  all 
respects  as  I  myself  could  do  if  personally 
present"     Mrs.   Jones   having  subsequently 
died,  the  plaintiff  presented  her  claim  to  the 
defendant  executor  for  the  balance  due  her 
under  the  terms  of  said  writing  and  the 
same  was  disallowed.    She  thereupon  brought 
this  action  in  two  counts.    The  first  sought 
recovery  upon  a  special  contract  alleged  to 


have  been  made  by  Mrs.  Jones,  through  her 
attorney  and  agent  Mrs.  Blakeman.  By 
order  of.  court  the  writing  already  recited 
was  filed  as  the  special  contract  sued  upon, 
and  said  power  of  attorney  was  also,  by  like 
order,  filed  as  the  source  of  Mrs.  Blakeman': 
claimed  authority.  The  second  count  was 
upon  the  quantum  meruit  To  the  first 
count  the  defendant  demurred,  for  the  rea- 
sons (1)  that  it  did  not  appear  that  said 
written  agreement  was  made  by  or  in  the 
name  of  or  on  behalf  of  Mrs.  Jones,  and  (2) 
that  the  power  of  attorney  did  not  author- 
ize Mrs.  Blakeman  to  make  said  agreement 
This  demurrer  was  overruled  In  his  an- 
swer the  defendant  alleged,  in  connection 
with  denials  of  sundry  allegations  of  the  first 
count  that  Mrs.  Jones  was  at  the  time  of  the 
making  of  said  agreement  of  unsound  mind 
and  incapable  of  binding  herself  thereby. 
The  general  denial  was  pleaded  to  the  second 
count  The  plaintiff  replied,  denying  the  al- 
legations of  Incapacity.  Upon  the  trial  the 
court  instructed  the  jury  that  a  verdict  could 
not  be  rendered  for  the  plaintiff  upon  the 
first  count  for  the  reason  that  the  subject- 
matter  of  the  agreement  made  by  Mrs.  Blake- 
man was  in  excess  of  the  authority  conferred 
upon  her  by  the  power  of  attorney  which 
defined  the  scope  of  her  power,  directed  that 
their  verdict  should  be  for  the  defendant  up- 
on that  count  and  submitted  to  them  the 
Issues  under  the  second  count  with  instruc- 
tions pertinent  thereto,  concerning  which  no 
complaint  is  made.  A  general  verdict  for 
the  plaintiff  was  returned 

Charles  F.  Clarke  and  Ward  Church,  for 
appellant    Richard  H.  Tyner,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts). 
The  general  verdict  returned  in  this  case, 
contrary  to  the  instructions  and  directions  of 
the  court,  renders  it  uncertain  as  a  matter 
of  record  whether  the  Issues  under  the  first 
count  were  not  found  for  the  plaintiff.  Hoag 
v.  Hatch,  23  Conn.  565,  589.  No  objection, 
however,  was  made  to  the  rendition  of  judg- 
ment thereon,  and  no  claim  of  irregularity 
or  error  based  upon  the  form  of  the  verdict 
has  ever  been  suggested.  Counsel  have  as- 
sumed that  the  Jury  were  not  disobedient  to 
the  court's  direction  to  limit  their  Inquiry  to 
the  issues  presented  by  the  second  count,  and 
that  the  verdict  resulted  from  a  finding  of 
those  issues  for  the  plaintiff.  Our  discussion 
of  the  questions  presented  by  the  appeal 
must  therefore  proceed  upon  the  same  as- 
sumption, which  is  quite  likely  founded  in 
fact 

The  demurrer  to  the  first  count  was  prop- 
erly overruled.  Mrs.  Blakeman's  authority 
to  act  for  Mrs.  Jones  in  making  the  contract 
sued  upon  was  distinctly  averred,  and  the 
terms  of  the  power  of  attorney  expressing 
her  authority  and  defining  its  scope  were 
not  such  as  to  forbid  the  plaintiff's  construc- 
tion of  them,  whatever  might  be  disclosed 
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by  the  evidence  as  to  the  situation  of  the 
parties  and  the  circumstances  connected 
with  the  transaction.  Contracts  are  to  be 
construed  according  to  the  'words  used,  the 
subject-matter,  the  context,  and  the  intention 
of  the  parties.  Blgelow  v.  Benedict,  6  Conn. 
121.  In  arriving  at  the  intent  of  the  parties 
to  a  contract,  as  expressed  or  implied  in  the 
language  used  by  them,  it  Is  always  admis- 
sible to  consider  the  situation  of  the  parties 
and  the  circumstances  connected  with  the 
transaction,  and  every  part  of  the  writing 
should  be  considered  with  the  help  of  that 
evidence.  Bartholomew  v.  Muzzy,  61  Conn. 
387,  388,  23  Atl.  004,  29  Am.  St.  Rep.  206. 
General  words  following  an  enumeration  of 
particular  things  may  include  other  things 
not  ejusdem  generis,  if  such  appears  to  have 
been  the  intention  of  the  parties.  Ray- 
mond v.  Clark,  46  Conn.  129, 134.  The  court 
was  quite  right,  therefore,  in  reserving  the 
question  of  the  construction  of  the  instru- 
ment until  such  time  as  the  situation  of  the 
parties  and  the  circumstances  surrounding 
its  execution  should  be  revealed  by  the  evi- 
dence as  aids  In  arriving  at  Mrs.  Jones'  ex- 
pressed intent. 

The  error  charged  to  the  denial  of  the  mo- 
tion to  set  aside  the  verdict  is  said  to  arise 
from  (1)  the  legal  impossibility  of  a  recov- 
ery upon  tiie  quantum  meruit  under  the  ad- 
mitted facts,  and  (2)  the  excessive  amount  of 
the  verdict  rendered.  The  plaintiff  testified 
that  she  began  her  services  in  the  care  of 
Mrs.  Jones  under  a  contract  with  the  lat- 
ter and  for  the  agreed  price  of  $2.50  per 
week  and  board.  She  admitted  that  no  other 
agreement  was  ever  made  with  Mrs  Jones 
personally,  and  that  she  never  gave  Mrs, 
Jones  notice  of  her  termination  of  the  orig- 
inal employment.  Her  statement  was  that 
her  notice  of  termination  was  given  to  Mrs. 
Blakeman,  who  was  the  person  who  looked 
after  Mrs.  Jones  and  her  Interests  and  af- 
fairs; that  this  notice  led  to  the  agreement 
evidenced  by  the  writing  set  out  In  the  first 
count  and  signed  by  Mrs.  Blakeman,  who 
meanwhile  bad  procured  the  execution  by 
Mrs.  Jones  of  the  power  of  attorney,  also  a 
part  of  said  first  count,  and  of  whose  exist- 
ence and  contents  the  plaintiff  was  cogniz- 
ant; and  that  her  continued  service  thereaft- 
er was  In  reliance  upon  said  last-mentioned 
agreement  The  defendant  contends  that, 
In  view  of  the  want  of  authority  on  the  part 
of  Mrs.  Blakeman  to  act  for  Mrs.  Jones,  the 
plaintiff  must,  under  the  circumstances,  be 
held  as  a  matter  of  law  to  be  bound  by  the 
terms  of  her  original  employment  It  Is  quite 
clear  that  this  conclusion  Is  unsound;  but  It 
Is  a  sufficient  answer  to  the  claim  now  made 
that  the  only  questions  presented  under  the 
second  count  related  to  the  rendition  of  the 
plaintiff's  services  as  alleged  and  their  rea- 
sonable value.  Had  the  defendant  desired 
to  defeat  recovery  upon  this  count  by  show- 
ing that  the  services  for  which  the  reason- 
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able  value  was  sought  to  he  recovered  were 
rendered  under  an  express  contract  which 
fixed  the  amount  to  be  paid  therefor,  and 
that  such  express  contract  had  been  fully 
executed  by  full  payment,  he  should  have  so 
specially  pleaded  in  bar.  No  such  plea  was 
filed. 

The  determination  by  the  jury  of  the  rea- 
sonable worth  of  the  plaintiff's  services  is 
one  which  should  be  final,  unless  the  Injustice 
of  it  Is  so  manifest  and  palpable  as  clearly 
to.  denote  that  some  mistake  was  made  by 
the  jury  in  the  application  of  legal  principles, 
or  as  to  Justify  the  suspicion  that  they  or 
some  of  them  were  influenced  by  prejudice, 
corruption,  or  partiality.  Brooks'  Appeal,  68 
Conn.  294,  297,  86  Atl.  47.  The  trial  Judge 
has  failed  to  find  such  a  condition.  We  could 
not,  upon  the  evidence  which  is  before  us, 
say  that  he  was  in  error,  even  were  we  not 
In  reaching  our  conclusion,  called  upon,  as 
we  are,  to  give  weight  to  his  opinion.  Burr 
v.  Harty,  75  Conn.  127,  180,  62  Atl.  724. 

The  defendant  has  filed  a  bill  of  exception 
asking  for  the  expression  of  this  court's  opin- 
ion as  to  the  correctness  of  the  trial  court's 
instructions  to  the  jury  as  to  the  authority 
conferred  upon  Mrs.  Blakeman  by  said  pow- 
er of  attorney  and  its  direction  to  render  a 
verdict  for  the  defendant  upon  the  first 
count  As  a  new  trial  is  not  granted,  the 
questions  thus  presented  need  not  be  con- 
sidered.   Gen.  St  1902,  8  804. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


In  re  DURANT. 


(80  Conn.  140) 


(Supreme  Court  of  Errors  of  Connecticut    July 
30,  1907.) 

1.  Attorney  awo  Cment—  Right  to  Prac- 
tice. 

An  attorney  at  law  is  an  officer  of  court, 
exercising  a  privilege  or  franchise  to  the  en- 
joyment of  which  he  has  been  admitted,  not  as 
a  matter  of  right  but  upon  proof  of  fitness, 
through  evidence  of  his  possession  of  satisfac- 
tory regal  attainments  and  fair  private  charac- 
ter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  §  21.] 

2.  Same— Liability  to  Disbarment. 

For  the  manner  in  which  an  attorney  exer- 
cises his  privilege  to  practice  he  is  continually 
accountable  to  the  court  and  the  privilege  may 
at  any  time  be  declared  forfeited  for  such  pro- 
fessional or  nonprofessional  misconduct  as 
shows  him  to  be  an  unfit  or  unsafe  person  as  an 
attorney. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  (  51.] 

3.  Same— Power  of  Court. 

The  power  to  declare  a  forfeiture  of  an  at- 
torney's privilege  to  practice  is  a  summary  one, 
inherent  in  the  courts,  and  exists,  not  to  mete 
out  punishment  to  an  offender,  but  that  the  ad- 
ministration of  justice  may  be  safeguarded,  and 
the  courts  and  the  public  protected  from  the 
misconduct  or  unfitness  of  those  who  are  licens- 
ed to  practice. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  5,  Attorney  and  Client  f  49.] 
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4.  Same— Character  op  Power. 

The  action  of  a  court  in  exercising  the  pow- 
er to  disbar  an  attorney  is  judicial  in  its  char- 
acter ;  but  the  inquiry  made  is  in  the  nature  of 
an  investigation  into  the  conduct  of  one  of  its 
own  officers,  and  not  the  trial  of  an  action  or 
suit,  and  the  order  entered  is  but  an  exercise 
of  the  disciplinary  jurisdiction  which  it  has 
over  such  officers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  H  48,  49,  66.] 

5.  Same— Discretion  of  Court. 

In  a  disbarment  proceeding,  the  real  ques- 
tion is  whether  the  attorney  is  a  fit  person  to  be 
longer  allowed  the  privileges  of  an  attorney,  and 
in  its  determination  there  necessarily  enters  a 
large  judicial  discretion;  but  the  discretion  la 
not  absolute,  so  that  an  attorney  may  be  remov- 
ed without  notice  of  the  charges  against  him  and 
an  opportunity  to  be  heard,  or  so  that  the  power 
of  disbarment  may  be  exercised  arbitrarily  or 
despotically— the  power  being  rather  one  to  be 
used  with  moderation  and  caution,  and  the  dis- 
cretion one  to  be  reasonably  exercised. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  H  64-434.] 

6.  Same— Procedure. 

The  manner  of  proceeding  in  a  disbarment 

ftroceeding  is  to  be  determined  by  the  court,  so 
ong  as  it  is  exercised  without  oppression  and 
Injustice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Attorney  and  Client,  SS  66-73.] 

7.  Bake— Right  to  Review. 

A  disbarred  attorney  may  have  the  proceed- 
ings reviewed  upon  appeal ;  but  an  appeal 
should  not  be  entertained  to  exact  from  the 
court  that  compliance  with  technical  rules  re- 
quired in  ordinary  actions,  and  his  relation  to 
the  court  and  tbe  character  and  purpose  of  the 
inquiry  is  such  that,  unless  it  clearly  appears 
that  his  rights  have  in  some  substantial  way 
been  denied  him,  the  action  of  a  court  will  not 
be  set  aside  upon  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  8  81-1 

8.  Evidence— Hearsay— Admissibility. 

Testimony  of  a  decedent  given  in  another 
trial  is  admissible,  where  the  person  against 
whom  it  is  offered  confronted  him  and  had  op- 
portunity to  cross-examine. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  SS  2401,  2411.] 

9.  Attorney  and  Client— Disbarment— Ev- 
idence. 

An  attorney  employed  by  a  wife  to  secure 
support  from  the  husband  conspired  with  a  de- 
tective and  a  woman  to  attempt  to  entice  the 
husband  into  adultery  with  the  woman  under 
such  circumstances  that  the  detective  might  be 
a  witness.  The  plan  failing,  the  attorney  con- 
spired with  the  detective  and  the  woman  to  and 
did  induce  the  wife  to  believe  her  husband  had 
committed  adultery.  Afterward,  the  detective 
and  the  woman  informing  the  husband's  counsel 
of  the  conspiracies,  their  depositions  were  taken. 
Held,  in  a  disbarment  proceeding  against  the 
attorney,  that,  he  having  attempted  to  intimi- 
date and  corrupt  the  detective  into  a  retraction 
of  his  testimony,  the  detective's  deposition  in  the 
suit  between  the  husband  and  wife  was  admissi- 
ble, as  tending  to  show  the  attorney's  conscious- 
ness of  guilt. 

10.  Evidence— In  Other  Action— Opportu- 
nity to  Cross-examine. 

The  attorney  having  availed  himself  of  an 
unrestricted  opportunity  co  cross-examine  the 
woman,  who  died  before  the  disbarment  proceed- 
ing, when  her  deposition  was  taken,  the  deposi- 
tion was  admissible  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2401,  2411.] 


11.  Witnesses— Impeachment— Reputation. 

Tt  was  proper  to  exclude  testimony  tending 
to  show  the  woman's  reputation  for  morality 
was  bad. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  i  1121.] 

12.  Evidence— Relevancy— Character. 

It  was  proper  to  exclude  a  question,  ask- 
ed the  husband  s  counsel  on  cross-examination 
as  a  witness  for  the  state,  whether  he  had  not 
kept  in  touch  with  the  detective  and  prevented 
the  attorney's  communicating  with  him,  since, 
the  detective's  deposition  not  being  received  as 
substantive  evidence  of  the  truth  of  the  detec- 
tive's statements  therein,  his  credibility  was  of 
no  importance ;  and  for  the  same  reason  it  was 
proper  to  exclude  testimony  tending  to  show 
that  the  detective  had  been  arrested  with  bur- 
glar's tools  upon  him. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §{  177-1877] 

Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Shumway,  Judge. 

Complaint  by  a  committee  of  the  New 
Haven  county  bar  agalnt  Harold  R.  Durant, 
an  attorney,  asking  for  his  disbarment  From 
an  order  of  permanent  disbarment,  respond- 
ent appeals.    No  error. 

The  respondent,  Harold  R.  Durant,  was  an 
attorney  at  law  having  his  office  in  Water- 
bury.  A  Mrs.  Lathrop,  who  was  a  family 
friend,  claimed  that  her  husband,  then  being 
a  man  of  property  and  a  considerable  income, 
had  left  her  in  poor  health  and  without 
means  of  support;  and  she  applied  to  the  re- 
spondent for  professional  advice  and  assist- 
ance in  compelling  her  husband  to  provide 
her  suitable  support  Judge  Burpee,  under 
whom  the  respondent  then  held  an  appoint- 
ment as  prosecuting  attorney  of  the  city 
court  of  Waterbury,  was  the  attorney  for 
Mr.  Lathrop.  The  respondent  told  Mrs. 
Lathrop  that  by  reason  of  this  relation  and 
an  understanding  he  had  with  Judge  Burpee 
he  could  not  act  openly  or  in  court  as  her  at- 
torney. He,  however,  consented  to  advise 
with  and  act  for  her  as  her  attorney  In  the 
matter,  not  appearing  openly  or  In  court  In 
that  capacity.  By  his  advice  other  counsel 
was  employed,  who  thereupon  instituted  civil 
proceedings  for  Mrs.  Lathrop  against  her 
husband  to  secure  the  desired  support  From 
the  outset  Mrs.  Lathrop  informed  the  re- 
spondent and  her  other  attorney  that  she  was 
opposed  to  a  divorce  on  principle  and  did  not 
desire  under  any  circumstances  to  procure 
one  from  her  husband.  In  the  course  of 
the  early  consultations  with  Mrs.  Lathrop, 
the  respondent  Informed  her  that  her  hus- 
band had  been  unfaithful  to  her  and  that 
he  was  sustaining  illicit  relations  with  other 
women.  Mrs.  Lathrop  resented  this  charge 
against  her  husband  and  Informed  tbe  re- 
spondent that  she  did  not  believe  it  He 
thereupon,  by  his  representations,  induced, 
her  to  believe  that,  if  sufficient  money  could 
be  procured  to  employ  a  detective,  evidence 
of  her  husband's  Infidelity  could  be  readily 
obtained,  and  that  when  her  husband  fourJd 
that  such  evidence  bad  been  procured  he 
could  be  readily  induced  to  make  an  advau- 
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tageous  settlement  with  her  without  further 
proceedings  in  court;  and,  acting  under  the 
respondent's  advice,  Mrs.  Lathrop  procured 
a  friend  to  advance  to  her  $500,  which  she 
delivered  to  the  respondent  for  the  purpose 
aforesaid.  The  respondent  thereupon  pro- 
cured from  Mew  York  one  Murphy  to  act  as 
a  detective  for  '  the  procuring  of  evidence 
against  Mr.  Lathrop  as  stated.  Murphy  spent 
several  weeks  under  the  immediate  direction 
of  the  respondent  in  an  endeavor  to  obtain 
evidence  of  improper  conduct  on  the  part  of 
Lathrop,  but  without  success.  Following 
this  failure,  of  which  the  respondent  was 
fully  advised,  the  respondent  proposed  to 
Murphy  and  one  Mrs.  Delkescamp,  a  mar- 
ried woman  of  Waterbury,  that  the  latter 
should  solicit  and  entice  Lathrop  to  criminal 
Intercourse  with  her  at  such  time  and  place 
and  under  such  circumstances  as  would  en- 
able Murphy  to  be  a  witness  of  the  act 
This  proposition  was  agreed  to  by  them,  and 
Mrs.  Delkescamp  began  to  exert  her  wiles 
upon  Lathrop  In  co-operation  with  Murphy 
and  under  the  direction  of  the  respondent. 
The  scheme  was  barren  of  desired  results. 
Afterward,  and  with  knowledge  of  the  fail- 
ure of  Mrs.  Delkescamp'B  efforts,  the  re- 
spondent proposed  to  her  and  Murphy  that 
as  a  personal  favor  to  him  they  should  state 
to  or  in  the  presence  of  Mrs.  Lathrop  that 
her  husband  had  been  criminally  Intimate 
with  Mrs.  Delkescamp,  and  this  they  con- 
sented-to  do.  Soon  afterward  the  respond- 
ent arranged  an  Interview  with  Mrs.  Lath- 
rop, In  his  office,  and  at  that  interview  and 
in  his  presence  both  Mrs.  Delkescamp  and 
Murphy  made  statements  to  Mrs.  Lathrop 
that  were  intended  to  lead  her  to  believe,  and 
did  in  fact  lead  her  to  believe,  that  her  hus- 
band and  Mrs.  Delkescamp  had  had  crim- 
inal relations;  and  again  later  he  induced 
Murphy  and  Mrs.  Delkescamp  to  repeat  in 
his  presence  the  substance  of  the  same  state- 
ments to  Mrs.  Lathrop  and  her  other  attor- 
ney, who  was  then  conducting  her  action  for 
support  These  statements  were  procured 
by  the  respondent  to  be  made  to  Mrs.  Lath- 
rop in  order  to  induce  her  to  believe  them 
and  to  act  thereon  as  true.  Subsequently 
Mrs.  Delkescamp  informed  the  respondent 
that  she  would  not  repeat  her  said  statement 
In  court  or  elsewhere. 

Later  the  relations  between  the  respondent 
and  both  Murphy  and  the  Delkescamp  wo- 
man became  strained,  and  Information  came 
to  the  defendant's  counsel  in  the  Lathrop 
case,  which  was  still  pending,  of  what  had 
been  done;  said  information  coming  Indirect- 
ly from  Murphy  and  directly  from  Mrs. 
Delkescamp,  who  sought  him  out  and  told 
her  story.  Shortly  thereafter,  pursuant  to  a 
notice  to  take  depositions,  that  of  Murphy 
was  in  part  taken  In  New  York  City;  Mr. 
Rogers  being  present  as  attorney  to  represent 
Mrs.  Lathrop.  The  direct'  examination  was 
concluded  and  the  cross-examination  begun, 
-when  at  the  close  of  the  first  day  an  ad- 


journment for  six  days  was  taken.  At  this 
time  counsel  for  both  sides  were  present  but 
the  witness  failed  to  appear.  A  further  ad- 
journment was  taken,  with  the  stipulation 
that  the  taking  of  the  deposition  should  be 
continued  as  soon  as  the  witness  could  be 
produced.  The  absence  of  Murphy  was  caus- 
ed by  the  conduct  of  the  respondent  as  here- 
inafter recited.  A  few  days  later  Mr.  Latb- 
rop's  counsel  received  assurances  that  he 
would  appear  to  complete  his  deposition.  No- 
tice was  accordingly  given  to  Mrs.  Lathrop's 
counsel  to  be  present  at  a  time  named.  At 
that  time  Murphy  appeared,  but  was  induced 
by  those  acting  In  behalf  of  Mrs.  Lathrop 
and  the  respondent  to  go  away,  which  be  did. 
Subsequently  he  appeared  before  the  magis- 
trate, read  the  transcript  of  bis  deposition  as 
given  on  said  first  day,  and  subscribed  and 
made  oath  to  It  Immediately  after  the  con* 
elusion  of  the  testimony  of  Murphy  on  the 
first  day,  Mr.  Rogers  returned  to  Waterbury 
and  informed  the  respondent  of  the  nature 
and  substance  of  Murphy's  testimony,  where- 
upon the  respondent  went  to  New  York  and 
procured  detectives  and  a  policeman  of  the 
New  York  police  department  to  accompany 
him,  and  they  called  upon  Murphy  at  his 
home,  at  1  o'clock  in  the  morning,  finding 
him  in  bed,  ill.  The  respondent  and  the  de- 
tectives, with  language  calculated  to  in- 
timidate, then  upbraided  Murphy  for  having 
testified  as  he  had  In  his  deposition,  and  en- 
deavored by  intimidation  to  Induce  him  to 
retract  his  testimony,  so  far  as  it  related  to 
the  respondent.  On  the  following  day  the 
respondent  accompanied  by  police  officers, 
again  visited  Murphy,  and  again  endeavored 
by  intimidation  to  induce  him  to  retract  bis 
testimony,  either  by  appearing  and  testifying 
on  further  cross-examination  in  opposition  to 
his  former  testimony,  or  by  signing  a  state- 
ment to  the  effect  that  his  testimony  was  un- 
true, but  were  unsuccessful.  By  reason  of 
the  conduct  of  the  respondent  and  his  friends 
in  New  York,  Murphy  soon  thereafter  re- 
moved to  Jersey  City,  and  for  the  like  reason 
failed  to  appear  before  the  notary  pursuant 
to  the  adjournment  Soon  after  Murphy's 
deposition  was  signed  and  sworn  to  as  afore- 
said it  was  returned  to  the  assistant  clerk 
of  the  superior  court  at  Waterbury;  and 
from  that  time  forward,  through  detectives, 
policemen,  and  other  personal  representa- 
tives, the  respondent  endeavored  to  Induce 
Murphy,  by  intimidation  and  bribery,  to  re- 
tract and  contradict  his  testimony  given  in 
said  deposition.  Such  efforts  were  continued 
down  to  a  period  subsequent  to  the  filing  of 
the  complaint  of  the  grievance  committed  in 
this  case. 

After  the  filing  of  the  Murphy  deposition, 
Judge  Burpee  wrote  the  respondent,  advising 
him -that  if  Murphy's  statements  therein  re- 
lating to  the  respondent's  conduct  should  be 
corroborated,  or  not  pretty  thoroughly  con- 
tradicted, during  the  trial,  be  should  feel  It 
bis  duty  to  lay  the  matter  before  the  grlev- 
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ance  committee  of  the  bar  as  soon  as  the 
case  should  be  finished.  The  Lathrop  Case 
was  referred  to  John  P.  Kellogg,  Esq.,  as  a 
committee  to  hear  the  evidence  and  report 
the  facts.  This  hearing  consumed  several 
days.  Prior  to  the  reference  John  O'Neill 
succeeded  the  former  counsel  of  record  for 
Mrs.  Lathrop.  Prior  to  the  bearing  before 
the  committee  the  respondent  was  well  aware 
of  the  character  of  the  Murphy  deposition, 
Hs  bearing  upon  his  own  conduct,  that  the 
Delkescamp  woman  was  expected  to  testify 
for  the  defendant,  and  the  nature  of  the  evi- 
dence which  she  was  likely  to  give.  He  was 
In  consultation  with  Mr.  O'Neill  In  respect  to 
that  evidence  in  its  relation  to  him  and  his 
interests  and  the  proper  course  for  him  to 
pursue  when  she  should  testify.  He  also 
visited  Mr.  Kellogg,  and,  Informing  him  that 
he  (the  respondent)  anticipated  that  evi- 
dence would  be  given  which  reflected  upon 
him,  asked  if  he  might  be  permitted  to  be 
present.  Mr.  Kellogg  advised  him  that  he 
(Mr.  Kellogg)  would  have  no  objection  to 
his  being  present  and  being  heard.  Mrs. 
Delkescamp's  testimony  occupied  parts  of 
three  days.  Her  statements  related  to  her 
employment  by  the  respondent,  her  action 
thereunder,  the  respondent's  knowledge  there- 
of and  participation  therein,  her  subsequent 
false  accusations  to  Mrs.  Lathrop  and  the 
letter's  counsel  of  record,  and  the  respond- 
ent's procurement  thereof  and  participation 
therein,  In  substance  as  hereinbefore  recited. 
She  was  exhaustively  cross-examined  upon 
all  these  matters  by  Mr.  O'Neill,  the  plain- 
tiff's counsel,  to  whom  the  respondent  had 
intrusted  his  interests.  The  respondent  was 
personally  present  during  her  direct  exam- 
ination and  some  portion  of  the  cross-exam- 
ination, and  had  ample  opportunity  to  exam- 
ine the  witness  as  he  desired. 

The  court  reached  the  following  conclu- 
sions upon  the  evidence :  "That  the  respond- 
ent was  acting  as  the  attorney  for  Mrs.  La- 
throp in  her  effort  to  compel  her  husband  to 
support  her ;  that  he  entered  into  a  conspiracy 
with  Mrs.  Delkescamp  and  Murphy  to  en- 
gage Mr.  Lathrop  in  adultery  with  Mrs.  Del- 
kescamp ;  that  pursuant  to  the  arrangement 
between  them  Mrs.  Delkescamp  attempted 
to  entice  Mr.  Lathrop  to  commit  adnltery 
with  her,  but  did  not  succeed;  that  the  re- 
spondent was  cognizant  of  the  progress  of  the 
attempts  and  efforts  of  Mrs.  Delkescamp  in 
the  premises,  and  of  her  failure  to  accomplish 
the  purposes  aforesaid;  that  after  knowl- 
edge of  such  failure  the  respondent  proposed 
and  arranged  with  Murphy  and  Mrs.  Delke- 
scamp to  deceive  Mrs.  Lathrop  as  to  the  con- 
duct of  her  husband  with  Mrs.  Delkescamp, 
and  to  induce  her  to  believe  that  her  husband 
bad  been  guilty  of  adnltery  with  Mrs.  Del- 
kescamp in  Waterbury ;  that  pursuant  to  the 
agreement  and  conspiracy  aforesaid  Murphy 
and  Mrs.  Delkescamp  in  the  presence  of  the 
respondent  represented,  and  gave  Mrs.  La- 
throp to  understand,  and  Induced  her  to  be- 


lieve, that  her  husband  had  committed  adul- 
tery in  Waterbury  with  Mrs.  Delkescamp; 
that  the  respondent  was  present,  acquiescing, 
aiding,  and  abetting  In  the  deception  of  Mrs. 
Lathrop,  and  did  nothing  thereafter  to  advise 
Mrs.  Lathrop  of  the  real  truth."  Upon  the 
trial,  the  attorney  for  the  state  having  of- 
fered evidence  of  the  conduct  of  the  respond- 
ent herein  set  out,  which  had  for  its  object 
the  Inducement  and  intimidation  of  Murphy 
to  the  end  that  the  statements  which  he 
had  made  in  bis  said  deposition  might  be 
retracted,  changed,  contradicted,  or  suppress- 
ed, offered  the  same  for  the  purpose  of  show- 
ing the  character  of  the  evidence  he  was 
thus  seeking  to  suppress,  and  as,  in  connec- 
tion with  said  conduct,  Indicative  of  guilt 
Against  objection  it  was  admitted  for  the 
purpose  indicated.  It  was  neither  offered 
nor  admitted  as  of  itself  furnishing  any  evi- 
dence of  the  truth  of  the  facts  stated  therein. 
The  facts  already  recited  as  to  the  testimony 
of  Mrs.  Delkescamp  having  been  shown,  and 
that  she  was  then  dead,  a  transcript  of  said 
testimony  was  offered  and  received  against 
objection.  Other  rulings  are  sufficiently  stat- 
ed In  the  opinion. 

Stiles  Judson,  for  appellant  William  H. 
Williams,  State's  Atty.,  for  the  State. 

PRENTICE,  J.  (after  stating  the  facts). 
An  attorney  at  law  is  an  officer  of  court, 
exercising  a  privilege  or  franchise  to  the 
enjoyment  of  which  he  has  been  admitted, 
not  as  a  matter  of  right  but  upon  proof  of 
fitness,  through  evidence  of  his  possession 
of  satisfactory  legal  attainments  and  fair 
private  character.  Fairfield  County  Bar  v. 
Taylor,  60  Conn.  11,  15,  22  Atl.  441,  13  L. 
R.  A.  767;  Ex  parte  Garland,  4  Wall.  (U. 
S.)  833,  378,  18  L.  Ed.  866;  Butchers'  Union 
Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746,  763, 
4  Sup.  Ct  652,  28  L.  Ed.  585.  For  the  man- 
ner In  which  this  privilege  or  franchise  is 
exercised  he  is  continually  accountable  to 
the  court  and  It  may  at  any  time  be  declared 
forfeited  for  such  misconduct,  whether  pro- 
fessional or  nonprofessional,  as  shows  him  to 
be  an  unfit  or  unsafe  person  to  enjoy  the  privi- 
lege conferred  upon  him  and  to  manage  the 
business  of  others  in  the  capacity  of  an  at- 
torney. Ex  parte  Wall,  107  U.  S.  265,  273, 
304,  2  Sup.  Ct.  569,  27  L.  Ed.  552;  Ex  parte 
Garland,  4  Wall.  (U.  S.)  333,  378,  18  L.  Ed. 
366;  Ex  parte  RoWnson,  19  Wall.  (U.  S.) 
505,  512,  22  L.  Ed.  206;  Ex  parte  Brownshall, 
Cowper,  829.  The  power  to  declare  this  for- 
feiture is  a  summary  one  Inherent  in  the 
courts,  and  exists,  not  to  mete  out  punish- 
ment to  an  offender,  but  that  the  adminis- 
tration of  justice  may  be  safeguarded  and 
the  courts  and  the  public  protected  from  the 
misconduct  or  unfitness  of  those  who  are 
licensed  to  perform  the  important  functions 
of  the  legal  profession.  Bradley  v.  Fisher, 
18  Wall.  (U.  S.)  335,  374,  20  L.  Ed.  646;  Fah> 
field  County  Bar  v.  Taylor,  60  Conn.  11,  12, 
22.  Atl.  441, 13  L.  R.A.  767;  Boston  Bar  A* 
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sociation  v.  Greenhood,  168  Mass.  169,  46 
N.  B.  568;  Ex  parte  Brownshall,  Cbwper,  829. 

The  action  of  the  court  In  the  exercise  of 
this  power  Is  Judicial  In  Its  character,  but 
the  Inquiry  made  Is  "in  the  nature  of  an  In- 
vestigation by  tbe  court  into  the  conduct 
of  one  of  Its  own  officers,  not  the  trial  of 
an  action  or  suit,"  and  the  order  entered  is 
but  an  exercise  of  the  disciplinary  Jurisdic- 
tion which  It  has  over  such  officers.  Fairfield 
County  Bar  v.  Taylor,  60  Conn.  11,  13,  15,  22 
Atl.  441,  13  lu  R.  A.  767;  Ex  parte  Garland,  4 
Wall.  (U.  S.)  833,  878,  18  L.  Ed.  366;  In  re 
Hardwick,  12  Q.  B.  L.  R.  148,  149.  The 
real  question  for  determination  in  such  pro- 
ceedings is  whether  or  not  the  attorney  "Is 
a  fit  person  to  be  longer  allowed  the  privi- 
leges of  being  an  attorney."  Fairfield  Coun- 
ty Bar  v.  Taylor,  60  Conn.  11,  16,  22  Atl. 
441,  13  L.  R.  A.  767.  Into  Its  determination 
there  naturally  and  necessarily  enters  a  large 
measure  of  Judicial  discretion.  Fairfield 
County  Bar  v.  Taylor,  60  Conn.  11,  13,  22 
Atl.  441,  13  L.  R.  A.  767;  Ex  parte  Burr,  9 
Wheat  (U.  S.)  529,  530,  6  L.  Ed.  152;  Ex 
parte  Secombe,  19'  How.  (U.  S.)  9,  13,  15  L. 
Ed.  565;  Ex  parte  Wall,  107  U.  8.  265,  273, 
2  Sup.  Ct.  569,  27  L.  Ed.  552;  In  re  Davles, 
93  Pa.  116,  121,  39  Am.  Rep.  720;  Miles  v. 
Stevenson,  80  Md.  358,  30  Atl.  646.  This 
discretion,  however,  is  not  an  absolute  one 
so  that  an  attorney  may  be  removed  from 
tbe  bar  without  notice  of  the  charges  against 
him  and  an  opportunity  to  be  heard,  or  so 
that  the  power  of  disbarment  may  be  exer- 
cised arbitrarily,  despotically,  or  at  tbe  pleas- 
ure of  the  court,  or  from  passion,  prejudice, 
or  personal  hostility.  The  power  is  rather 
one  to  be  used  with  moderation  and  caution, 
and  the  discretion  one  to  be  reasonably  exer- 
cised. The  attorney  Is,  in  other  words,  en- 
titled to  a  fair  hearing  or  opportunity  to 
be  heard  and  a  fair  determination  of  the 
question  at  issue,  in  the  exercise  of  a  sound 
Judicial  discretion.  Fairfield  County  Bar  v. 
Taylor,  60  Conn.  11,  14,  22  Atl.  441,  13  L. 
R.  A.  767;  Ex  parte  Secombe,  19  How.  (U. 
S.)  9,  13,  15  L.  Ed.  565;  Ex  parte  Burr,  9 
Wheat  (D.  S.)  529,  531,  6  L.  Ed.  152;  Ex 
parte  Garland,  4  Wall.  (U.  S.)  833,  378,  18 
L.  Ed.  366;  Ex  parte  Bradley,  7  Wall.  (D. 
S.)  364,  375,  19  L.  Ed.  214.  In  the  absence 
of  prescribed  regulations  the  manner  of  tbe 
proceeding,  so  that  It  be  without  oppression 
or  Injustice,  Is  for  the  court  Itself.  Fairfield 
County  Bar  v.  Taylor,  60  Conn.  11,  14,  22 
Atl.  441, 13  L.  R,  A.  767;  Randall  v.  Brigham, 
7  Wall.  (U.  S.)  521,  640, 19  L.  Ed.  285. 

It  has  been  questioned  by  high  authority 
whether  an  appeal  or  writ  of  error  would 
lie  from  disbarment  orders.  Ex  parte  Brad- 
ley, 7  Wall.  (U.  S.)  364,  376,  19  L.  Ed.  214: 
Ex  parte  Robinson,  19  Wall.  (U.  S.)  513,  22  L. 
Ed.  205.  In  two  cases  this  court  has  sug- 
gested a  doubt  upon  this  point  and  left  the 
doubt  unresolved.  Fairfield  County  Bar  v. 
Taylor,  60  Conn.  11,  22  Atl.  441,  13  L.  R. 


A.  767;  In  re  Weetcott,  66  Conn.  B85,  84  Atl. 
505.  In  O'Brien's  Petition,  79  Conn.  46, 
63  AtL  777,  views  as  to  the  status  of  an  at- 
torney at  law  and  his  rights  were  expressed 
by  us  which  lead  quite  Inevitably  to  the 
conclusion  that  In  this  Jurisdiction,  as  in 
many  others,  a  disbarred  attorney  Is  entitled 
to  have  the  proceedings  which  have  resulted 
in  his  being  deprived  of  the  valuable  right 
which  he  had  formerly  enjoyed  reviewed  up- 
on appeal,  for  some  purposes,  at  least.  Ran- 
dall, Petitioner,  11  Allen  (Mass.)  472;  Win- 
kelman  v.  People,  50  111.  449;  In  re  Orton,  54 
Wis.  380,  11  N.  W.  574;  Matter  of  Beggs, 
67  N.  T.  120;  Ex  parte  Trippe,  66  Ind.  531; 
Biggs,  Ex  parte,  64  N.  C.  202;  In  re  Crum, 
7  N.  D.  316,  75  N.  W.  257.  This  conclusion 
appears  to  us  to  be  the  only  sound  and 
safe  one.  The  fact  that  the  court  exer- 
cises a  large  measure  of  discretion,  and  Is 
in  a  position  to  most  Intelligently  exercise 
It,  furnishes  no  obstacle  to  a  review  to  as- 
certain, not  only  whether  a  reasonable  dis- , 
cretion  was  used,  but  also  whether  the  pro- 
ceedings were  regular  and  fair.  We  not  in- 
frequently Inquire  to  see  whether  there  has 
been  an  abuse  of  judicial  discretion.  Selleck 
v.  Head,  77  Conn.  15,  17,  58  Atl.  224.  It 
does  not  follow,  however,  that  the  review 
which  the  court  will  make  is  one  which  will 
be  permitted  to  take  as  wide  a  range  or 
assume  the  same  character  as  where  the 
Judicial  action  sought  to  be  reviewed  con- 
cerns the  rights  of  parties  as  between  them- 
selves and  into  the  determination  of  which 
the  element  of  Judicial  discretion  does  not 
enter.  On  the  contrary,  there  is  every  rea- 
son why,  in  a  proceeding  by  which  a  court 
seeks  to  inform  Itself  of  the  personal  fit- 
ness of  one  of  Its  own  officers  to  continue  In 
that  capacity,  an  appeal  should  not  be  en- 
tertained for  the  purpose  of  exacting  from 
the  court  that  compliance  with  technical 
rules  born  of  trial  by  Jury  which  are  too 
often  suffered  to  hedge  about  a  trained  trior 
of  ordinary  actions,  quite  regardless  of  their 
purpose  or  spirit  or  their  substantial  value 
under  the  existing  conditions.  Leonard  v. 
Gillette,  79  Conn.  664,  669,  66  Atl.  502,  503. 
We  have  already  observed  that  an  attorney 
whose  fitness  is  challenged  before  the  au- 
thority to  which  he  owes  and  is  responsible 
for  the  privileges  he  enjoys  has  a  right  to  an 
opportunity  to  be  heard,  a  fair  and  dispas- 
sionate investigation,  and  a  reasonable  exer- 
cise of  tbe  Judicial  discretion;  but  his  rela- 
tion to  the  tribunal  and  the  character  and 
purpose  of  the  Inquiry,  Is  such  that  unless 
It  clearly  appears  that  his  rights  have  in 
some  substantial  way  been  denied  him,  the 
action  of  the  court  will  not  be  set  aside  upon 
review.  Ex  parte  Burr,  9  Wheat  (U.  S.)  529, 
580,  6  L.  Ed.  152. 

The  action  of  the  court  In  tbe  present  case 
may,  however,  be  brought  to  the  test  of  strict- 
er standards  without  disclosing  error.  Tbe 
facts  found  left  the  court  no  alternative  but 
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to  enter  an  order  of  permanent  disbarment 
This  his  counsel  concede.  Its  action  upon 
which  error  Is  predicated  la  confined  to  rul- 
ings upon  the  admission  of  testimony.  The 
chief  grounds  of  complaint,  if  we  may  judge 
from  the  prominence  given  to  them  in  the 
brief  of  counsel,  arise  from  the  admission  of 
two  depositions  which  It  is  said  furnished 
the  substantial  basis  for  the  most  damaging 
of  the  facts  found.  The  damaging  character 
of  the  matters  contained  in  these  deposi- 
tions, their  relevancy  to  the  Issue  before  the 
court,  and  their  importance  upon  that  Issue 
are  alike  apparent  They  were  not  taken 
in  the  proceedings  against  the  respondent 
but  during  the  progress  of  the  case  whose 
history  furnished  the  material  upon  which 
he  was  presented  for  disbarment  It  is  there- 
fore claimed  that  they  embodied  what  was, 
as  to  him,  only  hearsay  testimony,  which 
ought  not  to  have  been  received.  Murphy's 
deposition  was  clearly  admissible.  The  state's 
attorney  had  shown  that,  immediately  after 
'  this  witness  in  the  Lathrop  Case  had  given 
the  evidence  In  question  and  the  respondent 
had  been  informed  of  its  character,  the  re- 
spondent took  the  action  recited  in  the  finding 
to  intimidate,  overawe,  and  corrupt  the  wit- 
ness into  a  retraction  of  the  testimony  he 
had  given  in  so  far  as  it  related  to  the  re- 
spondent or  to  change  It  upon  further  or 
cross-examination,  or  to  sign  a  contradictory 
statement  This  conduct  which  of  itself 
would  have  furnished  sufficient  cause  for 
removal  from  the  bar,  entitled  the  court  to 
know  what  the  witness'  statements  were 
which  called  forth  this  conduct,  and  rendered 
the  statements  admissible  as  tending  to  show 
a  consciousness  of  guilt  Wigmore  on  Evi- 
dence, §8  267,  277,  27S;  Commonwealth  v. 
Webster,  5  Cush.  (Mass.)  295,  316,  52  Am. 
Dec.  711;  Green  v.  Woodbury,  48  Vt  6.  The 
deposition  was  neither  offered  nor  received 
as  evidence  of  the  truth  of  the  facts  therein 
stated,  but  only  in  connection  with  the  re- 
spondent's said  conduct  and  for  its  signifi- 
cance in  that  connection. 

The  offer  of  the  deposition  of  the  de- 
ceased Mrs.  Delkescamp  brought  the  court 
Into  touch  with  the  so-called  hearsay  evi- 
dence rule,  as  that  of  Murphy's  deposition  did 
not  The  logically  probative  value  of  the 
matters  therein  Is  beyond  question.  If  Its 
reception  In  the  proceedings  against  the  re- 
spondent was  improper,  It  must  therefore 
have  been  by  reason  of  some  rule  of  the 
kind  which  Wigmore  has  denominated  "super- 
added and  abnormal  ones,"  which  condition 
the  admissibility  of  the  statements  of  third 
persons  elsewhere  made,  although  under  oath, 
upon  their  satisfying  certain  tests,  in  addition 
to  that  of  relevancy,  which  are  conceived  to 
be  all-important  in  order  that  their  possible 
weaknesses  may  be  revealed  and  their  real 
value  indicated  to  the  trior  as  fully  as  may 
'tie.  Such  a  rule  is  the  hearsay  one,  and 
the  tests  which  have  had  the  approval  .of  ex- 
perience as  applicable  to  the  evidence  of  a  de- 


ceased witness  in  another  trial  are  confronta- 
tion and  the  opportunity  for  cross-examina- 
tion open  to  the  party  against  whom  it  io 
offered,  and  cross-examination  Implies  con- 
frontation. Wigmore  on  Evidence,  §§  10, 
1360,  1362,  1365;  Chapman  v.  Chapman,  2 
Conn.  348,  7  Am.  Dec.  277.  In  the  present 
case  the  court  has  found  that  the  respondent 
had  full  opportunity  in  the  former  examina- 
tion of  Mrs.  Delkescamp  to  cross-examine  her 
in  his  interest  and  availed  himself  of 
it  But  It  Is  said  that  the  issues  were  not 
then  the  same  as  the  present,  and  the  parties 
not  the  same.  The  Issues  were  substantially 
the  same,  and  nothing  more  is  necessary  in 
that  regard.  The  topics  which  were  the 
subjects  of  examination,  in  so  far  as  the  wit- 
ness' testimony  was  concerned,  were  the  same 
as  those  under  examination  in  the  present 
proceedings,  and  her  evidence  had  the  same 
bearing  upon  and  Important  relation  to  the 
Issues  in  the  two  cases.  Wigmore  on  Evi- 
dence, $  1387;  Greenleaf  on  Evidence  (16th 
Ed.)  S  163a.  The  requirement  of  an  identity 
of  parties  Is  only  a  means  to  an  end.  This 
end  was  attained  when  the  defendant  availed 
himself  of  the  unrestricted  opportunity  to 
cross-examine  Mrs. .  Delkescamp.  He  was 
then  fully  aware  of  the  importance  to  him 
in  his  professional  capacity  of  her  damaging 
disclosures.  He  had  been  forewarned  of 
what  might  be  expected  from  her,  that  her 
assertions  might  furnish  the  basis  for  disbar- 
ment proceedings  against  him,  and  had  had 
ample  opportunity  to  prepare  to  put  her  state- 
ments to  the  test  of  such  an  examination  as 
be  might  think  desirable.  Under  snch  con- 
ditions, to  now  say  that  the  tests  which  the 
taw  prescribes  for  his  protection  against  the 
witness'  then  assertions  were  not  for  the 
purposes  of  such  a  disciplinary  proceeding 
like  that  before  us,  fully  satisfied,  would  be 
be  to  dispense  with  common  sense  In  the  ap- 
plication of  the  rule  Invoked  and  to  lose 
sight  of  Its  spirit  and  purpose  in  a  blind 
adherence  to  the  letter  of  some  attempted 
expression  of  It  Wigmore  on  Evidence,  ! 
1377. 

The  respondent,  however,  Insists  that  the 
finding  ought  to  be  corrected,  so  that  it  should 
disclose  that  Mr.  O'Neill  did  not  represent 
bim,  that  the  cross-examination  made  by  that 
attorney  was  In  no  way  In  his  behalf,  and 
that  no  opportunity  was  In  fact  given  him  to 
cross-examine  the  witness.  Were  the  cor- 
rectness of  this  contention  conceded  and  tbe 
desired  corrections  made,  It  would  then  ap- 
pear that  the  respondent,  present  when  the 
damaging  disclosures  were  made,  having  ad- 
vised with  counsel  as  to  his  proper  course 
of  conduct  In  respect  thereto,  having  ob- 
tained from  the  committee  a  statement  of 
his  willingness  that  he  (the  respondent)  be 
heard,  and  folly  aware  of  the  gravity  of  the 
situation,  took  no  steps  to  challenge'  the 
truth  of  the  disclosures  by  asking  the  privi- 
lege of  examination,  and  let  them  pass  In 
silence  and  unnoticed.    Such  conduct  in  the 
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presence  of  the  witness'  assertions,  made  It 
competent  for  the  court  to  know  the  whole 
situation  and  to  draw  therefrom  such  In- 
ferences of  guilt  of  the  charges  made  by  the 
witness  as  It  reasonably  might  Wigmore  on 
Evidence,  8  173. 

The  court  refused  to  permit  the  respond- 
ent to  ask  a  question  of  a  witness  designed 
to  elicit  testimony  that  Mrs.  Delkescamp's 
reputation  as  respects  morality  was  bad. 
In  this  there  was  no  error.  State  y.  Ran- 
dolph, 24  Conn.  363,  367;  Dore  v.  Babcock, 
74  Conn.  425,  430,  60  Atl.  1016.  Such  evi- 
dence, furthermore,  would  seem  to  have  been 
quite  superfluous,  In  view  of  the  nature 
and  purpose  of  the  employment  which  the 
court  finds  that  she  accepted  at  the  hands 
Of  the  respondent. 

Judge  Burpee,  counsel'  for  the  defendant 
In  the  Lathrop  Case,  and  who,  It  was  claimed, 
bad  been  active  in  the  present  proceedings, 
was  offered  as  a  witness  by  the  respondent's 
counsel;  and  upon  cross-examination  he  was 
asked  whether  he  had  not  kept  In  touch  with 
Murphy  since  his  deposition  referred  to  was 
given  and  paid  him  money  to  prevent  the 
respondent's  communication  with  him.  These 
inquiries  were  claimed  as  tending  to  cast 
discredit  upon  said  deposition.  As  it  was 
not  offered  or  received  as  of  itself  furnish- 
ing substantive  evidence  of  the  truth  of  Mur- 
phy's revelations  therein,  the  credit  to  which 
the  deponent  was  entitled  was  a  matter  of 
no  importance.  He  had  not  been  made  to 
assume  the  position  of  a  witness. 

The  respondent  Bought  to  show  by  a  New 
York  detective  that  Murphy  had  been  ar- 
rested with  burglar's  tools  upon  him,  that  his 
occupation  had  been  that  of  a  burglar,  and 
that  his  moral  character  was  bad,  but  was 
prevented.  These  rulings  are  sufficiently 
supported  by  the  considerations  Just  noted. 

The  respondent  claims  that  the  finding 
should  be  corrected  in  several  important 
particulars,  some  of  which  have  been  noticed. 
Our  examination  of  the  evidence  has  failed 
to  disclose  that  any  material  fact  has  been 
found  without  Justification,  either  in  direct 
evidence  or  reasonable  Inference  from  such 
evidence. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(80  Conn.  Ill) 

STATE  ex  ret  LYNCH  r.  WHITBHOUSH 
et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
30,  1907.) 

1.  Judgment— Res  Judicata— Perbons  Con- 
cluded. 

A  domestic  administrator  was  appointed 
guardian  for  certain  foreign  minor  distributees, 
but  before  be  had  paid  over  to  himself  as  guard- 
ian the  shares  belonging  to  his  wards  proceed- 
ings were  Instituted  by  one  of  his  sureties  on 
his  guardian's  bond  in  the  foreign  jurisdiction 
for  his  removal  and  the  appointment  of  a  new 
guardian.  This  was  decreed ;  the  administrator 
being  directed  to  deliver,  as  administrator,  all 
the  estate  of  the  wards  into  the  hands  of  the  ' 


new  guardian,  which  order  the  administrator 
never  complied  with.  The  minors  were  not  rep- 
resented in  these  proceedings,  and  none  of  the 
allegations  of  the  petition  therein,  which  were 
found  true,  averred  that  the  defendant  as  guard- 
ian had  ever  received  or  converted  the  funds  of 
the  wards,  nor  that  as  administrator  he  had 
paid  or  transferred  any  sum  to  himself  as  guard- 
ian. His  account  as  guardian  in  the  foreign  ju- 
risdiction was  never  acted  on  by  the  probate 
court,  but  a  decree  passed  after  the  filing  of  such 
account  required  settlement  of  the  account  on  a 
specified  date.  Held,  that  such  proceedings  did 
not  estop  the  new  guardian  from  denying  that 
the  administrator  had  ever  turned  over  to  him- 
self as  guardian  the  minors'  shares  in  the  es- 
tate. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  30,  Judgment  Si  1230-1233.] 

2.  Administrators  —  Bonds  —  Liabilities— 
Discharge  of  Sureties. 

In  an  action  on  an  administrator's  bond  to 
recover  money  belonging  to  certain  minor  dis- 
tributees, which  the  administrator  had  failed  to 
pay  over  to  himself  as  guardian  of  such  minors, 
an  instruction  that  though  at  the  time  he  was 
appointed  guardian  he  did  not  have  in  his  con- 
trol any  of  the  funds  which  he  had  received 
from  the  estate,  yet  if  he  then  owned  other  prop- 
erty from  which  he  could  have  realized  the 
amount  of  such  funds,  or  could  have  paid  or 
transferred  them  to  himself  as  guardian,  and 
was  not  insolvent,  and  had  acknowledged  the 
receipt  and  charged  himself  with  the  possession 
of  the  funds  as  guardian,  defendants  were  not 
liable,  was  properly  refused. 

3.  Same  —  Insolvency    of    Administrator— 
Transfer  of  Assets. 

Where  an  administrator  was  insolvent  at 
the  time  of  the  filing  of  his  final  account  and  of 
his  appointment  in  a  foreign  jurisdiction  as 
guardian  of  certain  minor  distributees,  the  fact 
that  he  had  assets  which  he  could  have  trans- 
ferred to  himself  as  guardian  in  payment  of  his 
obligation  as  administrator  to  such  distributees, 
but  which  he  subsequently  permitted  to  be  taken 
by  his  general  creditors;  was  insufficient  to  re- 
lieve his  sureties  on  his  administrator's  bond 
from  liability  as  for  a  devastavit 

4.  Appeal— Assignments  of  Error— Form. 

An  assignment  that  the  "court  erred  Id 
charging  as  follows,"  followed  by  four  continu- 
ous printed  pages  from  the  court's  charge,  con- 
taining general  instructions  which  were  clearly 
unexceptionable,  other  instructions  given  in  com- 
pliance with  appellant's  written  request,  and 
some  which  were  complained  of  In  appellant'r 
brief,  etc,  was  improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  3028-3038.] 

5.  Same. 

Where  error  was  assigned  in  the  rejection 
of  the  testimony  of  a  witness,  as  stated  in  a 
finding  which  disclosed  three  separate  rulings  re- 
jecting different  questions,  to  each  of  which  a 
separate  exception  was  taken,  but  one  of  which 
was  complained  of  on  appeal,  the  assignment 
was  .insufficient  for  failure  to  point  out  the  er- 
ror complained  of. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  §§  3010-3012.] 

6.  Administrators— Accounts  —Settlement 
— Payments  of  Funds. 

Where  an  administrator  had  converted  the 
Interest  of  certain  nonresident  minors  in  the  es- 
tate prior  to  his  being  appointed  as  their  guard- 
ian in  a  foreign  jurisdiction,  and  in  an  action  on 
his  bond  as  administrator  testified  that  he  held 
the  fund  as  administrator,  his  sworn  account  as 
guardian,  not  shown  to  have  been  allowed  or 
acted  on  by  the  court  in  which  he  charged  him- 
self with  the  interest  of  the  minors  as  receivea 
from  himself  as  administrator,  was  properly  lim- 
ited to  its  effect  as  contradicting  his  testimony 
that  be  still  held  the  funds  as  administrator. 
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Appeal  from  Superior  Court,  Fairfield 
County;  Ralph  Wheeler,  Judge. 

Action  by  the  state,  on  the  relation  of 
Thomas  J.  Lynch,  as  guardian  of  certain 
minors,  against  Eugene  W.  TjVhltehouse  and 
others,  on  the  bond  of  Eugene  W.  Whltehouse 
as  administrator  of  the  estate  of  Charles  W. 
Savage,  deceased.  From  a  judgment  for 
plaintiff,  defendants  other  tnan  Whltehouse 
appeal.    Affirmed. 

John  H.  Light  and  John  3.  Walsh,  for 
appellants.  Levi  Warner  and  Louis  Gold- 
schmldt,  for  appellee. 

HALL,  J.  This  is  an  action  upon  a  pro- 
bate bond  of  $10,000,  executed  June  16,  1894, 
by  Eugene  W.  Whltehouse  of  Augusta,  Me., 
as  principal,  and  three  residents  of  this 
state  as  sureties,  conditioned  upon  the  faith- 
ful performance  by  said  Whltehouse  of  his 
duties  as  administrator  under  an  appointment 
by  the  court  of  probate  of  Norwalk,  in  this 
state,  of  the  estate  of  Charles  W.  Savage, 
who  died  Intestate  at  Norwalk  on  June  5, 
1894,  leaving  property  in  this  state  and  two 
minor  children  residing  in  Augusta,  Me.  The 
action  Is  brought  for  the  benefit  of  said 
minors  upon  the  relation  of  Thomas  J. 
Lynch,  under  his  appointment  as  their  guard- 
ian by  the  court  of  probate  of  Norwalk  on 
December  13,  1899.  The  alleged  breach  of 
the  administrator's  bond  Is  his  failure  to  dis- 
tribute the  estate  of  said  Charles  W.  Savage, 
of  the  value  of  about  $6,000,  which  came 
into  his  hands  as  administrator,  and  his 
failure  to  pay  over  and  deliver  the  funds  and 
property  of  said  estate  to  the  plaintiff,  Lynch, 
as  guardian,  In  accordance  with  an  order,  of 
the  court  of  probate  of  Norwalk,  and  his  con- 
version of  said  estate  to  his  own  use 

Only  the  sureties  upon  the  bond  defended 
the  action.  Among  their  answers  to  the  com- 
plaint the  defendants  allege,  in  substance: 
(1)  That  on  March  8,  1897,  and  after  his  ap- 
pointment in  this  state  as  administrator  of 
the  estate  of  said  Charles  W.  Savage,  said 
Whltehouse  was  by  the  court  of  probate 
of  Augusta,  Me.,  duly  appointed  guardian 
of  said  minor  children  of  said  Savage,  and 
that  on  March  10,  1897,  he  as  such  adminis- 
trator transferred  to  himself  as  guardian 
all  the  said  funds  and  property  of  the  estate 
of  Charles  W.  Savage;  (2)  that  on  March  13, 
1899,  one  Seth  C.  Whltehouse,  a  surety  upon 
the  guardian's  bond  of  Eugene  W.  White- 
house,  brought  by  his  attorney,  Leslie  C 
Cornish,  a  petition  to  the  court  of  probate 
of  Augusta,  Me.,  in  which  he  alleged,  among 
other  things,  that  since  said  Eugene  W. 
Whltehouse  was  appointed  guardian  "he  had 
received  a  sum  of  money  as  such  guardian, 
and  converted  the  same  to  his  own  use,"  and 
had  failed  to  file  any  account  of  the  money 
or  property  which  came  into  his  bands  as 
guardian,  and  In  which  he  asked  for  the 
removal  of  said  Eugene  W.  Whltehouse  aa 
guardian,  and  that  said  Whitehouse  be  re- 
quired to  file  his  account  up  to  the  time  of 


his  removal,  and  that  some  suitabl*  person 
be  appointed  to  succeed  him;  that  on  June 
12th  a  hearing  was  had  on  said  petition,  and 
the  allegations  thereof  found  true,  and  said 
Eugene  W.  Whitehouse  was  removed,  and 
was  ordered  to  file  his  final  account  on  or 
before  the  fourth  Monday  of  June,  1899,  and 
to  transfer  to  his  successor  the  balance  of 
all  property  and  funds  belonging  to  said 
minors;  that  on  May  6,  1899,  Eugene  W. 
Whltehouse  filed  his  account  with  the  court 
of  probate  of  Maine,  charging  himself,  as 
guardian,  with  all  the  funds  and  property  de- 
scribed in  the  complaint;  that  on  said  June 
12,  1899,  the  plaintiff,  Lyncb,  was  duly  ap- 
pointed guardian  of  said  minors  upon  the 
petition  of  said  Seth  O.  Whltehouse ;  that  in 
the  matter  of  said  appointment  and  in  the 
prosecution  of  the  present  action  the  plain- 
tiff was  and  is  represented  by  said  Leslie 
C.  Cornish  as  his  attorney,  and  that  by  rea- 
son of  these  facts  and  the  plaintiff's  knowl- 
edge of  them,  and  by  reason  of  said  judg- 
ment of  the  court  of  Maine,  the  plaintiff  Is 
estopped  from  claiming  that  said  White- 
house,  as  administrator,  did  not  turn  over 
to  himself  as  guardian  all  the  property  de- 
scribed In  the  complaint. 

The  allegations  of  these  answers,  that 
Whltehouse  *b  administrator  has  paid  over 
or  transferred  to  himself  as  guardian  the 
funds  and  property  of  the  estate  of  said 
Savage,  and  that  the  plaintiff  is  estopped 
from  claiming  the  contrary,  are  denied  by 
the  plaintiff  in  his  reply.  The  plaintiff  claim- 
ed in  the  trial  court  that  the  evidence  be- 
fore the  jury  showed  the  following  facts: 

On  February  26, 1896,  the  defendant  White- 
house  filed  in  the  court  of  probate  of  Nor- 
walk his  final  account  as  administrator  of 
the  estate  of  said  Savage,  which  was  duly 
accepted  and  approved  by  said  court,  show- 
ing a  balance  of  said  estate  in  his  hands  as 
such  administrator  of  $6,344.96,  consisting 
of  cash  to  the  amount  of  $5,825.71  and  of 
other  personal  property  not  material  to  the 
questions  In  this  case.  On  said  day  the 
court  of  probate  of  Norwalk  found  that  said 
minor  children,  James  Savage  and  Charles 
W.  Savage,  were  the  distributees  of  said 
estate  and  entitled  to  receive  the  same.  Said 
estate  has  never  been  distributed  to  said 
minor  children  of  said  Savage,  but  has  been 
appropriated  by  said  defendant  Whitehouse 
to  his  own  use.  While  acting  as  such  ad- 
ministrator Whitehouse  kept  no  separate  ac- 
count of  the  moneys  of  said  estate,  but  de- 
posited them  in  a  bank  In  Augusta  in  his 
own  name,  and  intermingled  them  with  his 
own  funds  and  funds  held  by  him  as  trus- 
tee for  other  parties.  With  the  funds  of  the 
estate  so  deposited  he  purchased  no  other- 
property  for  the  estate,  and  prior  to  some 
time  in  January,  1897,  he  bad  overdrawn  his 
account  in  said  bank,  and  had  used  said  sum 
of  $5325.71  received  by  him  as  administrator 
for  bis  own  private  purposes. 

On  March  8,  1897,  the  defendant  White- 
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house  was  appointed  guardian  of  said  mi- 
nors by  the  court  of  probate  of  Maine,  and 
gave  bonds  as  required  by  law,  and  on 
March  10,  1898,  he  wrote  to  the  Judge  of  the 
court  of  probate  of  Norwalk,  Conn.,  Inclos- 
ing the  certificate  of  his  appointment  as 
guardian  in  Maine,  and  declaring  that  as 
administrator  of  the  estate  of  said  Charles 
W.  Savage  he  had  turned  over  to  himself 
as  guardian  of  said  minor  children  said  $5,- 
325.71  in  cash  belonging  to  said  estate.  When 
he  was  so  appointed  guardian  In  Maine, 
and  when  he  wrote  said  letter  to  the  Judge 
of  the  court  of  probate  of  Norwalk,  White- 
house  had  already  used  all  said  funds  be- 
longing to  the  Savage  estate  for  his  own 
private  purposes,  and  had  overdrawn  his 
said  bank  account  as  before  stated,  and  had 
no  funds,  securities,  or  other  property  which 
he  could  turn  over  to  himself  as  guardian, 
and  was  unable  to  pay  said  sum  due  from 
him  as  administrator,  and  was  then  and  has 
ever  since  been  Insolvent  Whltehouse  In 
fact  made  no  transfer  of  any  fund  or  prop- 
erty to  himself  as  guardian.  He  In  no  way 
charged  himself  as  guardian  with  any  of  the 
funds  or  property  of  the  Savage  estate,  ex- 
cept by  writing  said  letter  to  the  Judge  of 
probate  of  Norwalk,  and  by  filing  in  the 
court  of  probate  in  Maine,  on  May  6,  1899, 
a  sworn  statement  charging  himself  as  guard- 
Ian  with  said  sum  of  $5,325.71  received  from 
said  estate  and  with  the  other  property  of 
said  estate,  and  crediting  himself  with  the 
sums  expended  by  him  for  said  minors.  Aft- 
er his  appointment  as  guardian  by  the  court 
of  probate  In  Maine  on  March  8, 1897,  White- 
bouse,  on  January  8,  1898,  filed  in  said  court 
of  probate  of  Norwalk  a  sworn  application 
representing  that  he  had  been  so  appointed 
guardian  in  the  state  of  Maine,  and  that  as 
administrator  of  the  estate  of  said  Savage 
he  held  in  his  hands  the  sum  of  $6,344.96,  as 
shown  by  his  final  account  accepted  by  the 
court  of  probate  of  Connecticut,  which  be- 
longed to  said  minor  children  of  said  Savage, 
and  asking  for  his  appointment  as  guardian 
by  said  court  of  probate  of  Norwalk,  and 
that  he  be  authorized,  as  such  guardian,  to 
take  such  personal  estate  and  remove  It 
from  the  state  of  Connecticut.  No  action 
was  ever  taken  upon  said  petition  by  said 
court  of  probate  of  Norwalk.  On  June  12, 
1899,  upon  the  petition  of  one  of  the  sure- 
ties upon  the  bond  given  by  Whltehouse  upon 
his  appointment  as  guardian  In  Maine,  said 
Whltehouse  was  removed  from  said  office  of 
guardian  by  the  court  of  probate  in  Maine, 
and  the  plaintiff,  Lynch,  appointed  by  said 
court  in  his  place;  and  on  December  13, 
1899,  the  plaintiff,  Lynch,  was  appointed 
guardian  of  said  minors  by  the  court  of  pro- 
bate of  Norwalk,  and  said  Whltehouse  was 
ordered  by  the  court  of  probate  of  Norwalk 
to  deliver,  as  administrator,  all  the  estate 
of  said  Savage  in  his  hands  to  said  Lynch 
as  such  guardian.  This  order  has  never 
been  complied  with. 


In  addition  to  the  facts  that  Whltehouse, 
from  March,  1897,  until  his  removal  In  June, 
1899,  was  both  administrator  and  guardian; 
that  In  March,  1897,  he  wrote  to  the  judge 
of  the  court  of  probate  of  Norwalk,  declaring 
that  he  had  transferred  the  funds  and  prop- 
erty of  the  Savage  estate  to  himself  as 
guardian;  and  that  In  May,  1899,  he  filed 
an  account  In  the  court  of  probate  In  Maine 
in  which  he  charged  himself  as  guardian 
with  the  funds  and  property  of  the  Savage 
estate — the  defendants  claimed  to  have  prov- 
ed in  the  trial  court,  as  sustaining  the  alle- 
gations of  their  answer,  that  Whltehouse 
had  transferred  to  himself  as  guardian  all 
the  funds  and  property  which  he  had  re- 
ceived from  the  Savage  estate;  that  al- 
though, when  Whltehouse  was  appointed 
guardian  in  1897,  he  had  already  used  all 
said  funds  of  the  Savage  estate  for  his  own 
private  purpses,  he  was  yet  Bolvent  at  that 
time  and  owned  unincumbered  real  estate 
of  the  value  of  $50,000,  and  rights  of  ac- 
tion and  other  personal  property  of  the  val- 
ue of  $80,000,  and  was  able  to  meet  the  obli- 
gations of  his  business  as  they  matured,  and 
if  not  pressed  for  immediate  payment;  that 
in  December,  1897,  when  a  demand  was 
made  upon  him  for  $6,000,  he  borrowed  that 
sum  upon  his  note,  which  he  afterward  se- 
cured by  mortgage  upon  his  real  estate;  that 
as  late  as  January,  1899,  judgments  which 
were  obtained  against  him  were  satisfied 
out  of  his  real  estate;  and  that  when  he  was 
appointed  guardian,  and  for  a  long  time 
thereafter,  he  "had  sufficient  estate  to  have 
enabled  him,  in  the  exercise  of  reasonable 
diligence,  to  withdraw  therefrom  more  than 
enough  money  to  have  made  the  Savage  es- 
tate whole."  The  defendants  also  claimed  to 
have  proved  the  allegations  of  their  said  an- 
swer claiming  an  estoppel. 

It  was  agreed  at  the  trial  that  Whltehouse, 
while  guardian  and  after  he  was  removed, 
had  paid  out  a  considerable  sum  for  the 
benefit  of  said  minors,  and  that,  In  case  the 
defesdants  were  held  liable  in  this  action, 
they  should  be  credited  with  a  certain  sum. 
Excepting  upon  the  question  of  the  solvency 
of  Whltehouse  at  the  time  and  after  he  was 
appointed  guardian  by  the  court  of  probate 
of  Maine  In  March,  1897,  the  facts  of  the  case 
appear  to  have  been  practically  undisputed. 

The  defendants  requested  the  trial  court 
to  charge  the  jury,  In  accordance  with  the 
allegations  of  said  part  2  of  their  answer, 
that  the  plaintiff  was  estopped,  by  the  pro- 
ceeding in  the  court  of  probate  in  Maine  in 
1899  for  the  removal  of  Whltehouse  as  guard- 
ian and  the  appointment  of  the  plaintiff. 
Lynch,  as  his  successor,  from  claiming  that 
Whltehouse  did  not  turn  over  to  himself  as 
guardian  the  $5,325.71  cash  received  by  him 
as  administrator.  This  request  was  rightly 
refused.  Neither  the  plaintiff,  Lynch,  nor 
any  other  representative  of  said  minors,  but 
one  of  the  sureties  upon  Whltehouse's  bond 
as  guardian,  was  the  petitioner  in  that  pro- 
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ceeding.  None  of  the  allegations  of  that  pe- 
tition, found  true,  averred  that  Whltehouse 
as  guardian  had  received  and  converted  the 
sum  named  In  this  complaint,  or  any  named 
sum,  nor  that  as  administrator  of  the  Savage 
estate  be  had  paid  or  transferred  any  sum  to 
himself  as  guardian.  The  account  filed  in 
the  court  of  probate  In  Maine  on  May  6,  1899, 
while  these  proceedings  for  his  removal  were 
pending,  and  In  which  account  Whltehouse 
charged  himself  with  $5,325.71  "cash  from 
Ghas.  W.  Savage  estate,"  does  not  appear  to 
have  been  acted  upon  by  that  court;  but  its 
decree,  passed  June  12,  1899,  after  the  filing 
of  such  account,  requires  Whltehouse  to  set- 
tle his  guardian  account  on  the  fourth  Mon- 
day of  June,  1899. 

The  defendant  further  requested,  In  sub- 
stance, the  court  to  Instruct  the  jury:  (1) 
That  to  enable  Whltehouse  as  administrator 
to  lawfully  pay  over  or  transfer  to  himself 
as  guardian  said  $5,325.71  received  from  the 
Savage  estate  it  was  not  necessary  that  he 
should  have  been  appointed  guardian  in  this 
state;  (2)  that  no  formal  transfer  or  credit 
upon  any  account  as  administrator  or  guard- 
ian was  required  to  be  made  to  render  such 
a  transfer  effective;  (3)  that  Whltehouse 
could  not  have  made  such  transfer,  If  at  the 
time  he  was  so  appointed  guardian  he  had 
no  funds  or  property  of  the  Savage  estate  in 
his  hands  as  administrator,  but  had  convert- 
ed said  estate  to  his  own  use,  and  was  insol- 
vent; (4)  that  the  fact  that  at  the  time  he 
was  appointed  guardian  Whltehouse  did  not 
have  property  enough  to  make  Immediate 
payment  of  all  claims  against  him  was  not 
proof  of  Insolvency;  and  (5)  that  although 
at  the  time  he  was  appointed  guardian  he  did 
not  have'  in  his  bands  or  in  his  immediate 
control  any  of  the  funds  which  he  had  receiv- 
ed from  the  Savage  estate,  yet  if  he  then 
owned  other  property  from  which  by  proper 
diligence  he  could  have  realized  the  amount 
of  such  funds,  and  could  have  paid  or  trans- 
ferred them  to  himself  as  guardian,  and  was 
not  insolvent,  and  had  acknowledged  the  re- 
ceipt of  said  funds  as  guardian,  and  had 
charged  himself  with  the  possession  of  them 
as  guardian,  the  Jury  should  render  a  verdict 
for  the  defendants.  The  court  in  effect  com- 
plied with  these  requests,  excepting  the  last, 
which  was  properly  refused. 

We  did  not  hold  on  the  former  appeal  of 
this  case  (State  ex  rel.  Lynch,  Guardian,  v. 
Whltehouse  et  al.,  75  Conn.-  410,  53  Atl. 
897),  as  seems  to  be  claimed  by  the  defend- 
ants, that  proof  of  the  mere  solvency  of 
Whltehouse  at  the  time  he  was  appointed 
guardian,  although  It  appeared  that  he  did 
not  then  have  the  funds  of  the  estate  in  his 
hands  or  in  his  immediate  control,  but  had 
appropriated' them  to  his  own  use,  would  re- 
lieve the  defendants  from  liability.  The  prin- 
cipal point  decided  upon  that  appeal  was 
that  the  defendants  were  not  rendered  liable 
by  the  mere  fact  that  Whltehouse  failed  to 
obtain  the  authority  of  the  court  of  probate 


of  this  state,  as  provided  In  section  230  of 
the  General  Statutes  of  1902,  before  transfer- 
ring or  paying  over  to  himself,  as  a  guardian 
appointed  by  the  court  of  probate  of  Maine, 
the  funds  which  he  held  as  an  administrator 
appointed  by  a  court  of  this  state.  It  ap- 
peared upon  that  appeal  that  the  defendants 
had  claimed  at  the  former  trial  that  the  $5,- 
325.71  received  from  the  Savage  estate  was 
on  deposit  in  a  bank  In  Maine  In  White- 
house's  individual  name  at  the  time  he  was 
appointed  guardian,  and  when  it  was  claim- 
ed that  the  transfer  of  said  funds  from  him- 
self as  administrator  to  himself  as  guardian 
was  made,  and  that  the  plaintiff  bad  claimed 
at  said  former  trial  that  Whltehouse  at  that 
time  did  not  so  have  said  funds  on  deposit 
or  in  his  hands  as  administrator,  but  that  he 
had  already  converted  them  to  his  own  use 
and  was  Insolvent.  We  held  In  effect  that 
upon  the  factB  as  then  claimed  by  the  defend- 
ants the  law  would  regard  the  funds  as 
transferred  by  the  administrator  to  the  guard- 
Ian,  but  that  upon  the  facts  as  claimed  by 
the  plaintiff  no  such  transfer  could  have 
been  made.  We  said,  in  granting  a  new 
trial:  "The  law  will  regard  as  transferred 
to  him  as  such  guardian  such  part  of  the 
property  or  funds  of  the  estate  of  said  Sav- 
age as  he  held  or  had  under  his  immediate 
control  at  the  time  of  his  appointment  as 
guardian."  It  now  appears  to  have  been 
shown  at  the  second  trial  that  at  the  time 
of  his  appointment  as  guardian  Whltehouse 
did  not  have  said  funds  on  deposit,  as  he  had 
claimed,  nor  under  his  immediate  control, 
but  that  before  that  time  he  had  converted 
them  to  his  own  use,  and  that  he  did  not, 
then  or  thereafter,  transfer  or  attempt  to 
transfer  to  himself  as  guardian  any  other 
property  which  he  may  have  owned  in  place 
of  that  which  he  had  appropriated,  or  at- 
tempted In  any  manner  to  pay  or  discharge 
the  debt  or  obligation  of  the  administrator 
to  the  guardian  resulting  from  his  having, 
as  such  administrator,  misappropriated  said 
funds  of  the  estate;  but  it  appears  that  if, 
at  any  time  after  his  appointment  as  guard- 
Ian,  Whltehouse  could  have  discharged  his 
debt  or  obligation  to  the  guardian,  by  selling 
some  of  his  Maine  property  or  transferring 
it  to  himself  as  guardian,  instead  of  doing  so, 
be  mortgaged  it  to  his  individual  creditors 
and  permitted  them  to  appropriate  it  In  sat- 
isfaction of  their  claims  against  him  person- 
ally. 

The  answer  of  the  defendants,  that  White- 
house,  as  administrator,  turned  over  to  him- 
self as  guardian  the  funds  which  it  Is  admit- 
ted he  received  from  the  Savage  estate,  is  in 
the  nature  of  a  plea  of  payment,  which  the 
facts  recited  fail  to  support  Those  facts 
show  a  breach  of  duty  by  the  administrator 
in  appropriating  to  his  personal  use  the 
funds  of  the  Savage  estate,  for  which  the 
sureties  on  the  administrator's  bond  became 
liable  until  the  funds  so  appropriated  were 
repaid  or  restored.    Even  though  they  also 
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show  that  when  Whltehouse  was  appointed 
guardian  he  was  not  Insolvent,  but  owned 
other  property  from  which  he  might  have 
realized  sufficient  funds  to  repay  the  sum  he 
had  taken  from  the  estate,  or  which  he  might 
have  transferred  to  the  minors  or  to  their 
guardian  to  take  the  place  of  the  funds  he 
had  appropriated,  but  which  he  did  not  use 
for  that  purpose,  they  fall  to  show  either  an 
actual  transfer  of  the  funds  of  the  Savage 
estate  from  the  administrator  to  the  guard- 
ian or  such  a  constructive  transfer  of  such 
funds  as  will  release  the  administrator's 
sureties  from  such  liability.  Potter  v.  Og- 
den,  136  N.  T.  391,  33  N.  E.  228;  State  v. 
Branch,  134  Mo.  692,  86  S.  W.  226,  56  Am. 
St  Rep.  533. 

In  support  of  his  contention  that  the  sure- 
ties upon  the  administrator's  bond  can  only 
be  relieved  from  liability  upon  the  ground 
of  a  transfer  of  the  assets  of  the  estate  by 
the  administrator  or  to  the  guardian  by 
proof  that  the  former  had  the  funds  of  the 
estate  in  his  hands  or  In  his  Immediate  con- 
trol at  the  time  of  his  appointment  as  guard- 
ian, the  plaintiff  also  cites  Ruffln  v.  Harrison, 
81  N.  O.  212;  Taylor  v.  Deblois,  4  Mason  (U. 
8.)  135,  Fed.  Cas.  No.  13,790;  State  v.  Ones- 
ton,  51  Md.  352;  Watklns  v.  State,  2  Gill  & 
J.  (Md.)  220;  Bell  v.  People,  94  111.  230;  Karr 
t.  Karr,  6  Dana  (Ky.)  6;  and  Scott's  Case, 
36  Vt  800.  The  defendants  cite,  among  other 
authorities,  Matter  of  Noll,  10  App.  Dlv. 
356,  41  N.  T.  Supp.  765;  Sargent  v.  Wallls, 
67  Tex.  487,  8  S.  W.  721;  Gilmer  v.  Baker,  24 
W.  Va.  92;  Harker  v.  Irlck,  10  N.  J.  Bq.  269; 
Adams  y.  Gleaves,  10  Lea  (Tenn.)  384;  and 
Fogarty  v.  Beam,  100  111.  366— to  the  effect 
that  proof  of  the  solvency  of  Whltehouse  at 
the  time  of  his  appointment  as  guardian,  and 
that  he  at  that  time  owned  other  property 
from  which  the  amount  he  had  appropriated 
could  have  been'  collected,  renders  the  sure- 
ties of  the  guardian's  bond  liable  for  the 
sum  in  question,  and  so  discharges  the  de- 
fendant sureties  from  further  liability. 

But  it  is  to  be  remembered  that  the  ques- 
tion In  this  case  Is  whether  the  administra- 
tor's sureties  are  liable,  and  not  whether  the 
guardian's  sureties  might  also  be  held  lia- 
ble. It  was  undoubtedly  the  duty  of  the 
guardian  to  use  reasonable  diligence  to  col- 
lect the  wards'  assets.  Pierce  v.  Preseott, 
128  Mass.  140, 146.  While  acting  in  the  dual 
capacity  of  administrator  and  guardian, 
Whltehouse  possessed  in  the  latter  capacity 
the  same  power  to  collect,  or  cause  to  be 
restored,  the  funds  of  the  estate  which  as 
administrator  he  had  misappropriated,  as  he 
possessed  as  administrator,  or  as  an  Individu- 
al, to  pay  or  restore  said  sum  from  his  pri- 
vate property.  It  therefore  does  not  follow, 
because  Whltehouse  as  guardian,  and  the 
sureties  upon  his  guardian's  bond,  might  be 
held  liable  for  his  negligent  failure  to  per- 
form his  duties  in  that  capacity,  nor  because 
Whltehouse  has  himself  acknowledged  his 
liability  as  guardian,  that  these  wards  are 


thereby  deprived  of  their  remedy  against  the 
administrator's  sureties  for  the  act  of  their 
principal  in  appropriating  the  funds  which 
belonged  to  them,  and  for  his  failure  to  re- 
pay or  restore  them.  Sargent  v.  Wallls,  67 
Tex.  487,  8  S.  W.  721;  Matter  of  Noll,  10  App. 
Dlv.  356,  41  N.  Y.  Supp.  765;  Harker  t.  Irlck, 
10  N.  J.  Bq.  269. 

The  defendants'  fourth  reason  of  appeal 
is  that  "the  court  erred  in  charging  as  fol- 
lows." Following  this  are  nearly  four  con- 
tinuous printed  pages  from  the  court's  charge 
to  the  Jury,  containing  certain  general  in- 
structions which  are  clearly  unexceptionable, 
other  instructions  which  are  clearly  in  com- 
pliance with  the  defendants'  written  requests, 
and  some  which  are  complained  of  In  de- 
fendants' brief.  That  this  Is  an  Improper  as- 
signment of  error  in  the  instruction  given 
by  the  court  to  the  Jury  has  been  repeatedly 
and  quite  recently  stated  by  this  court.  An- 
derson v.  Husted,  79  Conn.  535,  540,  66  AtL 
7;  Chase  v.  Waterbury  Savings  Bank,  77 
Conn.  295,  299,  59  Atl.  37,  69  L.  R.  A.  329; 
Hayden  v.  Fair  Haven  &  W.  R.  Co.,  76 
Conn.  355,  365,  56  Atl.  613;  Simmonds  v. 
Holmes,  61  Conn.  1,  9,  23  Atl.  702,  16  L.  R. 
A.  253. 

The  sixth  reason  of  appeal  is  that  the  court 
erred  "In  rejecting  the  testimony  of  Richard 
F.  Skelton  as  stated  in  the  finding."  The 
finding  shows  three  separate  rulings  reject- 
ing different  questions  asked  of  this  witness, 
to  each  of  which  a  separate  exception  was 
taken  by  defendants,  but  one  of  which  is 
complained  of  in  their  brief.  This  assign- 
ment is  an  improper  one,  because  It  falls  to 
point  out  the  particular  error  complained  of. 

The  defendants  offered  in  evidence  the 
guardian's  account  filed  by  Whltehouse  in 
the  court  of  probate  in  Maine  In  May,  1899, 
as  conclusive  proof,  and,  If  not  conclusive, 
as  tending  to  prove,  that  be  held  said  funds 
of  the  Savage  estate  as  guardian,  and  as 
proving  that  he  charged  himself  with  the 
same  as  guardian.  Tbe  trial  court  admitted 
It  as  a  statement  by  bim  that  he  held  the 
funds  as  guardian,  but  not  as  conclusive 
proof  of  that  fact,  and  as  tending  to  contra* 
diet  the  deposition  of  Whltehouse,  which  ap- 
parently had  been  offered  by  the  plaintiff. 
The  finding  states  that  the  court  "refused  to 
admit  it  as  tending  to  prove  that  he  (White- 
house)  did  hold  the  estate  as  guardian,  ex- 
cept so  far  as  It  tended  to  contradict  the  dep- 
osition made  by  said  Whltehouse."  As 
there  was  no  evidence  that  the  court  of  pro- 
bate of  Maine  had  ever  taken  any  action  re- 
garding this  account,  the  evidence  offered 
amounted  only  to  a  written  statement  of 
Whltehouse  nnder  oath  that  he  held  the 
funds  as  guardian,  in  contradiction,  appar- 
ently, of  his  statement  In  his  deposition  that 
he  did  not  so  bold  them.  As  such  evidence 
the  court  admitted  it  By  the  statement  that 
he  "refused  to  admit  It  as  tending  to  prove 
that  he  did  not  hold  the  estate  as  guardian, 
except  so  for  as  it  tended  to  contradict  the 
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deposition,"  etc.,  It  -was  evidently  meant  tliat 
it  was  admitted  as  evidence  upon  the  ques- 
tion of  fact  of  whether  the  funds  were,  trans- 
ferred to  him  as  guardian,  but  not  as  evi- 
dence which  showed  a  transfer  In  law,  if 
there  was  none  in  fact  That  this  is  the 
meaning  of  the  language  of  the  ruling  is 
borne  out  by  the  language  of  the  charge.  In 
speaking  of  the  filing  of  this  account  by 
Whltehouse,  the  court  said  to  the  Jury: 
"And,  further,  you  may  take  his  action  In 
that  particular,  and  his  oath  to  that  account. 
If  it  was  sworn  to,  in  connection  with  his 
deposition  read  in  this  court,  In  determining 
what  the  fact  is  in  regard  to  his  transfer  of 
the  property  held  by  him  as  administrator  to 
himself  as  guardian." 

There  is  no  error.    The  other  Judges  con- 
curred. 


(SO  Com.  179) 

PliATT  BROS.  &  CO.  v.  CITI  OF  WATER- 
BURY. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
30,  1907.) 

1.  Water  Cotjbsm— Poiaotiok— Deposit  o» 
Sewage. 

A  city's  discharge  of  sewage  into  a  river, 
so  that  the  sewage  was  carried  undiluted  and 
deposited  on  plaintiff's  riparian  land,  two  miles 
below,  producing  noxious  and  unhealthy  gases, 
constituted  not  only  a  public  nuisance,  but  an 
actionable  wrong,  for  which  such  riparian  own- 
er was  entitled  to  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  60 :  voL 
36,  Municipal  Corporations,  Si  1786,  1787.) 

2.  Sam*—>Defenses— Charter  Powers. 

.  It  was  no  defense  that  the  city's  charter  au- 
thorized it  to  construct  the  sewers  and  to  con- 
demn so  much  of  plaintiff's  property  as  was 
necessary  to  sewer  the  city;  no  part  of  plain- 
tints,  property  having  been  condemned  for  such; 
use. 
8.  Judgment— Rab. 

Plaintiff,  a  riparian  proprietor,  sued  de- 
fendant city  in  1891  for  the  pollution  of  a  wa- 
ter course  by  the  '  deposit  of  sewage  into  the 
stream,-  and  on  December  18,  1898,  recovered 
judgment  for  damages  sustained  up  to  the  com- 
mencement of  the  action  and  an  injunction  en- 
joining the  city  from  discharging  sewage  into 
the  river  above  plaintiff's  premises  after  Decem- 
ber 1,  1902.  This  judgment  the  city  paid,  and 
on  March  19,  1902,  plaintiff  brought  another 
action  based  on  the  same  facts  to  recover  dam- 
ages from  the  date  of  the  writ  in  the  first  action 
until  March  19,  1902,  the  date  of  the  writ  in 
the  second.  Held  that,  as  every  day's  continu- 
ance of  the  acts  charged  rendered  defendant  lia- 
ble to  a  suit  for  the  damages  sustained,  the 
judgment  in  the  first  suit  was  no  bar  to  the  sec- 
ond action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  1120.] 

4.  Limitation  of  Actions  —  Pollution   or 
Wateb  Course. 

7  Col.  Rec.  499,  provided  that  no  action  of 
trespass  or  of  case  for  slander  and  defamation 
should  be  brought  but  within  three  years  after 
the  act  complained  of,  and  Revision  1821,  p. 
310,  declared  that  no  action  of  trespass  on  the 
case  should  be  brought  but  within  six  years  next 
after  the  right  of  action  accrued.  Pub.  Acts 
1879,  p.  439,  declared  that  the  defense  of  lim- 
itations available  in  any  form  of  action  should 
be  available  to  the  same  extent  against  the  com- 


plaint founded  on  the  particular  subject-matter 
of  such  an  action.  Held,  that  an  action  by  a  ri- 
parian proprietor  against  a  city  for  pollution  of 
the  water  course  by  the  discharge  of  sewage  wh& 
originally  an  action  in  case,  rather  than  tres- 
pass, and  was  therefore  within  the  six-year  lim- 
itation fixed  by  Gen.  St.  1902,  $  1111,  for  ac- 
tions founded  on  a  tort  unaccompanied  with 
force,  and  not  within  section  1115,  requiring 
that  actions  founded  on  a  trespass  to  property 
be  brought  within  three  years. 

Appeal  from  Superior  Court,  New  Haven 
County;  John  M.  Thayer,  Judge. 

Action  by  Piatt  Bros.  &  Co.  against  the 
city  of  Waterbury  tp  recover  damages  for 
injuries  to  plaintiff's  riparian  land  resulting 
from  defendant's  deposit  of  sewage  In  the 
river  above  such  land.  From  a  Judgment 
for  plaintiff,   defendant   appeals.    Affirmed. 

The  plaintiff  now  owns,  and  for  many 
years  last  past  has  owned,  a  tract  of  land 
two  miles  south  from  the  city  of  Waterbury, 
with  manufacturing  establishments  thereon, 
through  which  land  flows  the  Naugatuck 
river.  On  said  land  there  Is  a  valuable  wa- 
ter privilege,  from  which  water  is  conducted 
artificially  to  the  manufacturing  establish- 
ments for  the  purpose  of  supplying  water 
therein.  In  1884  the  defendant  city,  in  pur- 
suance of  authority  granted  by  its  charter, 
constructed  aewers  according  to  a  sewerage 
system  by  which  the  contents  of  the  sewers 
were  discharged  Into  the  river  at  points  about 
two  miles  above  the  plaintiff's  said  land. 
These  contents  consisted,  not  only  of  surface 
drainage,  but  of  the  refuse  and  filth  accumu- 
lated on  the  land  of  citizens.  Some  time 
subsequent  to  1884  the  quantity  of  such 
refuse  and  filth  became  so  large  in  propor- 
tion to  the  volume  of  pure  water  in  the  river 
that  the  waters  of  the  river  were  Inadequate 
to  properly  dilute  the  sewage,  and  at  times 
the  filth  and  noxious  substances  concentrated 
by  the  city  and  discharged  into  the  river 
were  necessarily  carried  over  and  upon  the 
land  of  the  plaintiff,  and  there  created  a  nui- 
sance dangerous  to  health  and  causing  pecun- 
iary loss  to  the  plaintiff.  In  1891  the  plain- 
tiff brought  to  the  superior  court  an  action 
to  recover  of  the  city  damages  for  the  In- 
juries which  had  been  so  caused  prior  to 
the  commencement  of  that  action,  and  also 
asking  an  Injunction  against  the  continuance 
of  said  nuisance.  The  court  assessed  the 
damages  sustained  by  the  plaintiff  up  to  the 
time  of  bringing  the  action  at  $300,  and  on 
December  18,  1898,  rendered  Judgment  for 
that  amount  and  ordered  that  the  city  be 
enjoined  against  depositing  sewage  from  Its 
sewers  Into  the  river  above  the  plaintiffs 
premises  after  the  1st  day  of  December,  1902. 
Oil  March  19,  1902,  the  plaintiff  brought  the 
present  action.  The  complaint  alleges  the 
plaintiff's  ownership  of  the  land  and  manu- 
facturing establishments  as  above  described 
and  that  the  defendant  city  of  Waterbury  on 
April  24,  1891  (the  day  following  the  date 
of  the  writ  in  the  former  action),  and  thence 
until  March  19,  1902  (the  date  of  the  writ 
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In  this  action),  has  discharged  from  its  sew- 
ers filthy  and  noxious  substances  Into  the 
Naugatuck  river  in  such  quantities  that  the 
-water  thereof  was  inadequate  to  dilute  the 
.same  and  the  same  has  been  carried  down 
the  river  over  and  upon  the  said  land  of  .the 
plaintiff,  producing  a  nuisance  dangerous  to 
health,  and  that  the  plaintiff  has  suffered 
great  loss  and  damage  caused  by  said  acts 
of  the  defendant  done  since  April  24,  1891, 
and  since  the  commencement  of  said  former 
action  in  which  the  plaintiff  obtained  judg- 
ment for  damages  caused  by  the  acts  of  the 
defendant  done  prior  to  its  commencement 
Upon  the  trial  below  the  defendant  affirm- 
ed that  it  appeared  in  the  records  of  the 
former  action  that  the  cause  of  action  there- 
in stated  Is  the  same  as  that  set  forth  in  the 
present  complaint,  and  that  the  Judgment  in 
the  former  action  embraced  all  damage  suf- 
fered by  the  plaintiff  on  account  of  said 
cause  of  action,  including  future  damages 
that  might  accrue  because  of  the  continu- 
ance of  said  came  of  action,  and  claimed 
that  the  present  action  was  barred  by  the 
former  recovery  by  the  judgment  of  Decem- 
ber 18,  1888,  and  the  payment  of  that  judg- 
ment by  the  defendant,  and  that,  the  cause 
of  action  on  which  both  suits  are  founded 
being  the. same,  it  must  have  accrued  prior 
to  the  commencement  of  the  first- action,  and 
so  the  second  action  is  barred  by  the  statute 
of  limitation.  The  court  overruled  these 
claims,  and  the  appeal  assigns  this  action  as 
error.  The  defendant  also  claimed  that  in 
any  event  the  statute  of  limitations  applica- 
ble to  the  plaintiff's  action  is  contained  in 
section  1116  of  the  General  Statutes  of  1902, 
and  Is  a  bar  to  so  much  of  the  plaintiff's 
cause  of  action  as  rests  upon  acts  done  more 
than  three  years  before  the  date  of  the  com- 
plaint The  court  overruled  this  claim,  and 
held  that  the  plaintiff  was  entitled  to  recover 
for  Injuries  suffered  within  six  years  prior 
to  the  date  of  the  complaint.  The  appeal  as- 
signs this  action  as  error. 

Luclen  F.  Burpee  and  John  O'Neill,  for  ap- 
pellant,   John  K.  Beach,  for  appellee. 

HAMERSLEY,  J.  (after  stating  the  facts). 
The  discharge  by  the  defendant  from  Its  sew- 
ers into  the  Naugatuck  river  of  foul  and  nox- . 
ions  substances  in  such  manner  that  the 
same  are  carried  by  the  river  over  the  land 
of  the  plaintiff  and  there  deposited,  produc- 
ing noxious  and  unhealthy  gases.  Is  an  ac- 
tionable wrong,  and  the  nuisance  thus  pro- 
duced is  a  public  nuisance.  Nolan  v.  New 
Britain,  09  Conn.  668,  678,  88  Atl.  703.  Such 
a  wrong  causes  legal  Injury,  from  which  dam- 
ages necessarily  result  although  the  plaintiff 
fails  to  prove  that  he  has  suffered  any  spe- 
cific damages.  Watson  v.  New  Milford,  72 
Conn.  561,  564,  45  Atl.  167,  77  Am.  St  Rep. 
845.  Every  day's  continuance  of  the  acts 
causing  such  injury  renders  the  defendant 
liable  to  a  suit  for  Injuries  so  caused.    New 


Milford  Water  Co.  v.  Watson,  75  Conn.  237, 
250,  52  Atl.  947,  53  Atl.  57  J  Waterbury  v. 
Piatt  Bros.  &  Co.,  76  Conn.  435,  443,  56  Atl. 
856.  The  fact  that  the  defendant's  charter 
authorises  it  to  construct  the  sewers  In  ques- 
tion and  to  acquire  by  right  of  eminent  do- 
main so  much  of  the  plaintiff's  property  as 
may  be  necessary  for  the  public  use  of  sewer- 
ing the  city  of  Waterbury  Is  no  defense  to  the 
plaintiff's  right  to  recover  specific  damage 
caused  by  nuisance  upon  the  plaintiff's  land, 
when  no  property  of  the  plaintiff  has  been 
condemned  for  such  public  use.  A  Judgment 
for  all  damage  thus  caused  must  cover  all 
damage  from  the  unlawful  acts  done  prior, 
to  the  commencement  of  the  action  in  which 
It  Is  rendered;  but  additional  damage  caus- 
ed by  like  subsequent  unlawful  acts  may  be 
recovered  In  another  action,  and  the  right  to 
have  the  amount 'of  such  additional  damage 
determined  in  an  action  at  law  cannot  with- 
out the  plaintiff's  consent  be  taken  away  by 
Instituting  subsequent  proceedings  for  the 
condemnation  of  the  plaintiff's  .property.  Wa- 
terbury v.  Piatt  Bros.  &  Co.,  76  Conn..  437, 
442,  443,  56  Atl.  856;  New  Milford  Water 
Co.  v.  Watson,  75  Conn.  237,  249,  53  Atl.  314.. 
These  well-settled  propositions  were  ap- 
plied by  the  superior  court  In  the  former  ac- 
tion between  the  plaintiff  and  defendant  com- 
menced April  23,  1891,  and  controlled  the 
judgment  therein  rendered  for  the  plaintiff 
on  December  18,  1898.  That  Judgment  was 
affirmed  by  this  court  In  January,  1900.  72. 
Conn.  531,  45  Atl.  154,  48  L.  R.  A.  691,  77  Am. 
St  Rep.  335.  It  gave  the  plaintiff  $500  as 
damage  for  the  defendant's  unlawful  acts 
done  between  1884  and  April  23,  1891,  in  dis- 
charging Into  the  river  noxious  substances  In 
such  manner  that  the  same  were  .carried  by 
the  flow  of  the  river  to  the  premises  of  the 
plaintiff  and  there  produced  a  public  nui- 
sance, and  it  covered  all  damages  sustained' 
by  the  plaintiff  by  reason  of  said  unlawful 
acts  and  nuisance  up  to  April  23,  1891.  The 
present  action  was  commenced  on  March  19, 
1902,  and  was  brought  to  recover  similar 
damage  sustained  by  the  plaintiff  between 
April  23, 1891,  and  March  19, 1902,  by  reason 
.of  similar  unlawful  acts  done  by  the  defend- 
ant between  those  dates,  producing  a  similar 
nuisance  upon  the  plaintiff's  premises.  The 
superior  court,  having  found  the  facts  alleged 
In  the  complaint  to  be  true  and  that  the  dam- 
ages suffered  by  the  plaintiff  within  six 
years  prior  to  the  date  of  the  complaint 
amounted  to  $15,000,  properly  rendered  judg- 
ment for  the  plaintiff  to  recover  that  sum. 
It  is  settled  by  the  cases  above  cited,  as  well 
as  by  the  decisions  of  this  court  In  the  prior 
litigation  between  these  parties  reported  in 
72  Conn.  531,  45  Atl.  154,  48  L.  R.  A.  691, 
77  Am.  St  Rep.  335,  and  75  Conn.  387,  53 
Atl.  958,  60  h.  R  A.  211,  96  Am.  St  Rep.  229, 
and  76  Conn.  435,  56  Atl.  856,  that  the  cause 
of  action  upon  which  the  plaintiff  recovered 
in  the  former  action  was  not  the  construction 
of  Its  sewers  by  the  defendant  In  1884  for  the 
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purpose  of  discharging  sewage  into  the  river. 
The  construction  of  the  sewers  was  lawful, 
and  caused  no  damage  to  the  plaintiff,  and 
such  construction  for  the  purpose  of  discharg- 
ing sewage  Into  the  river  gave  the  plaintiff 
no  cause  of  action.  The  sewers  could  be 
used  for  that  purpose  without  Invasion  of 
the  plaintiff's  right  and  without  damage  to 
his  property;  hut  when  the  defendant  dis- 
charged Its  sewagp  into  the  river  In  such 
quantities  and  In  such  manner  that  the  same 
was  carried  undiluted  and  unpurlfled  to  the 
premises  of  the  plaintiff  two  miles  below, 
there  producing  a  public  nuisance  to  the 
plaintiff's  special  damage,  the  defendant  did 
not  make  a  lawful  use,  but  a  misuse,  of  Its 
system  of  sewers.  It  did  an  unlawful  act, 
and  that  unlawful  act  was  a  wrongful  Inva- 
sion of  the  plaintiff's  legal  rights ;  and  each 
day  such  unlawtul  act  was  repeated  the 
plaintiff  suffered  a  fresh  invasion  of  his  legal 
rights.  It  follows  therefore  that  the  trial 
court  did  not  err  In  overruling  the  claims 
made  upon  the  trial  by  the  defendant,  viz., 
that  the  former  recovery  by  the  judgment  of 
December  18,  1898,  and  the  payment  of  that 
Judgment  by  the  defendant,  was  a  bar  to  this 
action,  and  that  the  plaintiff's  right  of  ac- 
tion stated  in  the  complaint  did  not  accrue 
within  six  years  before  the  commencement  of 
the  action.  The  principle  leading  to  this  con- 
clusion was  treated  as  one  not  open  to  ques- 
tion In  the  recently  decided  case  of  Gorham 
▼:  New  Haven,  79  Conn.  670,  66  AU.  605. 

In  1734  It  was  enacted  "that  no  action  of 
trespass  or  of  the  case  for  slander  and  def- 
amation shall  be  brought  but  within  three 
years  after  the  matter  of  fact  was  committed 
or  transacted."  7  Col.  Rec.  499.  In  1821  It 
was  enacted  that  "no  action  of  trespass  on 
the  case  shall  be  brought  but  within  six 
years  next  after  the  right  of  action  shall  ac- 
crue." Revision  1821,  p.  310.  These  two 
provisions  for  testing  the  right  to  maintain 
an  action  as  against  the  statute  of  limita- 
tions by  the  particular  form  of  action  the 
pleader  must  use  remained  substantially  un- 
changed until  the  common-law  forms  of  ac- 
tion were  abolished  by  the  practice  act;  and 
that  act,  In  thus  destroying  this  test  for  the 
application  of  the  statute  of  limitations,  pro- 
vided that  the  defense  of  statute  of  limita- 
tions "available  in  any  form  of  action  shall 
be  available  In  like  manner  and  to  the  same 
extent  against  the  complaint  founded  on  the 
proper  subject-matter  of  such  an  action." 
Pub.  Acts  1879,  p.  439.  The  plaintiff's  cause 
of  action  is  one  for  which  the  form  of  tres- 
pass vl  et  armls  as  originally  framed  was  not 
intended.  It  called  for  a  new  form,  framed 
to  meet  the  circumstances  of  the  plaintiff's 
case.  In  so  far  as  the  plaintiff's  action  seeks 
to  recover  damages  for  a  nuisance,  case,  and 
not  trespass,  was  the  proper  form.  In  so 
far  as  it  seeks  to  recover  for  an  Invasion  of 
the  plaintiff's  ownership  in  land,  It  Is  plainly 
distinguishable  from  the  forcible  entry  upon 
land,  for  which  the  remedy  of  trespass  was 


appropriate.  We  think  the  plaintiff's  com- 
plaint is  founded  on  the  proper  subject-mat- 
ter for  the  common-law  action  of  case,  rather 
than  of  trespass,  and  that  his  action  Is  rath- 
er one  founded  upon  a  tort  unaccompanied 
with  force  and  where  the  injury  is  conse- 
quential, within  the  meaning  of  section  1111 
of  the  General  Statutes,  which  by  the  terms 
of  that  section  may  be  brought  within  six 
years,  than  one  founded  upon  a  trespass 
to  property,  which  by  section  1115  must  be 
brought  within  three  years,  next  after  right 
of  action  shall  accrue.  Newton  v.  New  York 
&  N.  B.  R.  Co.,  56  Conn.  21,  24,  12  Atl.  644. 
The  trial  court  did  not  err  In  rendering  Judg- 
ment for  ail  Injuries  the  plaintiff  had  suffer- 
ed within  six  yean  prior  to  the  date  of  the 
complaint 

There  Is.  no  error  in  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


(tO  Conn.  311) 

DAI/TON  t.  KNIGHTS  OF  COLUMBUS. 

(Supreme  Court  of  Errors  of  Connecticut    July 
30,  1907.) 

1.  Insurance— Beneficial  Lira  Inbubaiic*— 
Benejtoiabies— "Immediate  Family." 

Under  the  charter  of  a  beneficial  associa- 
tion, authorizing  a  member  to  designate,  as  the 
recipient  of  the  benefit  payable  on  his  death,  a 
person  of  his  "immediate  family,"  or,  in  de- 
fault of  such  family,  one  of  his  blood  relatives, 
a  daughter  of  insured  living  with  him  as  a  mem- 
ber of  the  same  household,  with  him  as  its 
head,  may  be  designated  as  beneficiary,  as  one 
of  bis  immediate  family,  though  she  be  of  age, 
so  that  he  is  not  legally  bound  to  support  her 
and  she  is  not  under  his  legal  control. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  |  1935.J 

2.  Same. 

Though  a  daughter  of  a  member  of  a  bene- 
ficial association,  of  more  than  the  age  of  21* 
had  before  his  death  left  his  home,  intending  to 
make  a  living  for  herself  and  using  her  own 
earning  for  her  own  benefit  and  he  left  a  widow 
and  minor  children,  who  had  been,  and  were  at 
his  death,  a  part  of  his  household,  dependent' on 
him,  such  daughter  had  not  necessarily  ceased 
to  be  a  member  of  his  "immediate  family,"  and 
so  not  entitled  to  take  his  death  benefit  as  his 
designated  beneficiary. 
8.  Appeal  and  Ebbob— Assignments  or  Ea> 

BOB. 

An  assignment  of  error  that  the  whole  of  a 
charge  as  given,  covering  six  printed  pages  of 
the  record,  is  erroneous,  is  too  general  to  re- 
quire consideration. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  f  |  3013-3016.] 

Appeal  from  Superior  Court,  New  Haven 
County;  Alberto  T.  Roraback,  Judge. 

Action  by  Mary  Dalton  against  the  Knights 
of  Columbus,  a  fraternal  benevolent  associa- 
tion; plaintiff  being  the  designated  benefi- 
ciary of  a  deceased  member  of  defendant 
Verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals,  assigning  errors  in  the  charge. 
Affirmed. 

The  defendant  was  Incorporated  by  a  spe- 
cial act  of  the  Legislature  February  24,  1893. 
Andrew  W.  tt.ilton  was  an  Insurance  member 
of  the  defendant  organization,  and  by  the 
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terms  of  this  membership  the  defendant  be- 
came obligated  to  pay,  upon  the  member's 
death  (the  conditions  of  membership  having 
been  complied  with),  a  death  benefit  of  $1,000. 
In  March,  1898,  in  the  manner  provided  in  the 
constitution  and  laws  of  the  defendant,  the 
said  Dalton  designated  Mary  Dalton,  the 
plaintiff,  as  his  beneficiary  entitled,  in  pur- 
suance of  his  contract  with  the  defendant, 
to  demand  and  receive  the  death  benefit 
which  might  become  payable  upon  his  death. 
Andrew  W.  Dalton  died  August  30,  1901; 
the  plaintiff  being  then  bis  designated  bene- 
ficiary. This  action  was  commenced  August 
14,  1902,  to  recover  a  death  benefit  for  $1,000 
claimed  to  be  payable  to  the  plaintiff  upon  the 
death  of  Andrew  W.  Dalton.  Upon  the  trial 
to  the  Jury  the  plaintiff  claimed  to  have 
proved  that  she  was  the  daughter  of  Andrew 
W.  Dalton,  and  at  the  time  of  her  designa- 
tion as  beneficiary  was  25  years  of  age; 
thai;  at  that  time  Andrew  W.  Dalton  was  a 
widower,  living  with  his  six  children,  all 
minors,  excepting  the  plaintiff;  that  the 
plaintiff  lived  at  home  as  a  member  of  her 
father's  family,  kept  house  for  him,  and 
managed  the  domestic  affairs  of  the  family; 
that  her  father  remarried  in  1899,  and  there- 
after down  to  the  date  of  his  death  the 
plaintiff  continued  to  live  In  her  father's 
house,  as  her  home,  had  no  other  home  or 
place  of  residence,  and  remained  unmarried; 
that  whatever  earnings  she  made  were  turned 
in  to  her  father,  who  supported  and  main- 
tained the  household;  that  she  lived  as  one 
of  the  household  and  family,  the  same  as  her 
minor  brothers  and  sisters ;  and  that  they  all 
lived  with  and  depended  upon  their  father 
for  support  The  defendant  claimed  to  have 
proved  that  the  plaintiff  lived  In  her  father's 
house,  acting  as  his  housekeeper,  from  the 
death  of  her  mother,  when  the  plaintiff  was  17 
years  old,  until  1897;  that  before  she  was 
18,  and  while  living  with  her  father,  she 
had  spent  three  years  in  learning  the  dress- 
making trade ;  that  in  addition  to  her  house- 
keeping duties  she  carried  on  in  her  father's 
house  the  dressmaking  business  during  the 
years  1895,  1396,  and  1897;  that  in  1897  she 
took  a  position  as  clerk  in  a  .store  for  three 
years  at  a  salary  of  $6  a  week,  and  during 
that  time  paid  her  father  for  her  board  and 
lodging  $3  a  week,  keeping  the  balance  of 
her  earnings  for  her  own  benefit;  that  In 
April,  1901,  the  plaintiff  left  her  father's 
home  and  remained  absent  until  August  15th, 
shortly  before  her  father's  death;  that  dur- 
ing this  absence  she  worked  at  her  trade 
In  Springfield  and  Northampton,  earning  $10 
a  week,  with  which  money  she  paid  her  board 
and  lodging  and  deposited  a  small  sum  In 
the  savings  bank  in  her  own  name;  and  that 
the  plaintiff  supported  herself,  and  was  not 
dependent  upon  her  father,  for  several  years 
prior  to  his  death. 

In  view  of  this  state  of  conflicting  evidence 
and  claims,  the  defendant,  in  writing,  request- 
ed the  court  to  charge  the  Jury  as  follows: 


"(1)  To  be  a  legal  beneficiary  under  the 
'immediate  family'  clause  in  the  charter  of 
the  Knights  of  Columbus,  the  beneficiary 
must  live  in  and  be  a  part  of  the  deceased 
member's  household,  and  be  under  his  legal 
control  at  the  time  of  his  death,  must  be  de- 
pendent upon  such  member,  and  have  a 
right  to  look  to  him  for  support  and  pro- 
tection; and  it  is  the  corresponding  duty  of 
such  member  to  give  such  support  and  protec- 
tion to  such  beneficiary  or  beneficiaries.  (2) 
That  if  you  find  from  the  evidence  that  the 
plaintiff  is  the  daughter  of  Andrew  Dalton, 
and  that  she,  being  more  than  21  years  old,  had 
left  tbe  home  of  her  father,  Intending  to  make 
a  living  for  herself,  and  using  her  own  earn- 
ings for  her  own  benefit,  and  that  Dalton 
left  a  wife  surviving  him,  and  minor  children, 
who  had  been  and  were  a  part  of  his  house- 
bold  at  the  time  of  his  death,  and  who  were 
dependent  upon  him  for  support  and  protec- 
tion at  the  time  of  such  death,  then  I  charge 
you  that  In  accordance  with  tbe  laws  of  tbe 
defendant  corporation  the  plaintiff  is  not  the 
legal  beneficiary,  or  entitled  to  the  death 
benefit  sued  for,  even  if  you  should  find  that 
a  death  benefit  was  due."  The  court  did 
not  so  charge.  The  reasons  for  appeal  as- 
sign error  In  the  denial  of  the  defendant's 
first  request  to  cbarge,  and  also  error  In  the 
denial  of  his  second  request.  Tbe  only  other 
reason  of  appeal  assigns  error  "in  charging 
the  Jury  as  follows,"  reciting  the  whole 
charge  of  the  court,  covering  more  than  six 
pages  of  the  printed  record. 

John  J.  Phelan,  for  appellant  Charles  S. 
Hamilton  and  Cornelius  J.  Danaher,  for  ap- 
pellee. 

HAMERSLEY,  3.  (after  stating  the  facts). 
The  answer  to  the  only  real  question  properly 
presented  by  this  appeal  depends  upon  the 
meaning  that  should  be  given  the  words  "im- 
mediate family,"  as  used  in  the  defendant's 
charter  In  describing  the  persons  who  are  le- 
gally capable  of  taking  a  death  benefit.  The 
charter  forbids  tbe  payment  of  a  death  bene- 
fit to  tbe  executor  or  administrator  of  a  de- 
ceased member,  and  defines  the  persons  to 
whom  alone  such  benefit  may  lawfully  be 
paid  In  the  following  language :  "(a)  To  such 
person  or  persons  of  the  Immediate  family  of 
said  member  as  by  him  designated,  (b)  To 
such  person  or  persons,  In  default  of  such 
family,  of  tbe  blood  relatives  of  such  member 
as  by  him  designated,  (c)  In  default  of  any 
designation  by  said  member,  or  out  of  the 
order  named,  except  by  the  permission  of  tbe 
board  of  directors  or  their  successors,  for 
cause  shown,  then  such  aid  shall  be  rendered 
by  said  corporation  to  such  family,  or  rela- 
tives who  are  heirs  at  law  of  such  member, 
in  the  manner  above  arranged,  upon  their 
proof  of  being  of  such  family  or  such  heirs  at 
law."  Sp.  Acts  1893,  p.  17,  c  21 ;  Sp.  Acts 
1897,  p.  690,  c  49. 

The  primary  meaning  of  tbe  word  "family," 
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as  used  In  our  language  to  specify  a  definite 
group  of  persons,  is  defined  as  "the  collective 
body  of  persons  who  form  one  household  un- 
der one  head  and  one  domestic  goverment, 
Including  parents,  children  and  servants." 
Century  Diet  In  construing  a  writing  In 
which  the  word  "family,"  Is  used,  this  pri- 
mary meaning  should  be  assumed  In  determin- 
ing the  expressed  Intention  of  the  writer,  un- 
less there  is  something  in  the  context  to 
show  that  it  Is  used  In  some  other  meaning. 
Cheshire  v.  Burlington,  81  Conn.  826,  329; 
Hart  v.  Goldsmith,  51  Conn.  479,  480 ;  Wood 
v.  Wood,  63  Conn.  324,  327,  28  Atl.  520;  Cros- 
grove  v.  Crosgrove,  69  Conn.  416,  422,  8  Atl. 
219 ;  Knights  of  Columbus  v.  Rowe,  70  Conn. 
545,  550,  40  Atl.  451.  Possibly  it  may  be 
questioned  how  far,  in  a  modern  use  of  the 
word  "family,"  servants  should  be  presumed 
to  be  Included  as  among  the  particular  per- 
sons indicated;  but  this  query  Is  not  im- 
portant in  the  present  case.  The  charter 
plainly  indicates  two  groups  of  persons,  and 
two  only,  any  member  of  which  may  legally 
take  a  death  benefit  One  is  described  as  the 
"Immediate  family,"  and  the  other  as  the 
"blood  relatives,"  of  the  member.  One  person 
may  belong  to  both  groups.  Both  groups  are 
composed  of  persons  of  the  same  family  with 
the  member;  in  the  former  reference  being 
had  to  the  primary  meaning  of  "family"  as 
denoting  members  of  one  household  gathered 
around  one  head,  and  In  the  latter  to  "fam- 
ily" as  denoting  Individuals  related  through 
descent  from  one  stock.  "Family"  is  fre- 
quently used  to  denote  those  connected  by  the 
tie  of  a  common  descent  as  well  as  by  that 
of  a  common  household.  Crosgrove  v.  Cros- 
grove, 69  Conn.  416,  422,  38  Atl.  219;  Hoadly 
v.  Wood,  71  Conn.  452,  456,  42  Atl.  263.  The 
designated  beneficiary  must  be  of  the  former 
group,  if  such  a  group  exists;  and,  if  not 
he  must  be  of  the  latter  group.  We  think 
that  the  charter,  in  limiting  the  persons 
eligible  to  designation  as  a.  beneficiary,  uses 
the  words  "immediate  family"  with  the  mean- 
ing of  a  group  of  persons,  of  which  the  insur- 
ance member  is  one,  connected  as  one  family, 
and  from  which  is  excluded  any  member  who 
has  become  separated  from  the  group  as  con- 
stituting one  household,  and  that  "immediate 
family"  certainly  Includes  all  persons  bound 
together  by  the  ties  of  relationship,  as  par- 
ents and  children  living  together  as  members 
of  one  household  under  one  head.  This  con- 
struction seems  to  be  involved  in  the  decision 


of  Knights  of  Columbus  v.  Rowe,  70  Conn. 
545,  40  Atl.  451. 

The  vital  contention  of  the  defendant  is 
that  the  words  "immediate  family,"  as  used 
In  the  charter,  exclude  from  the  class  of  eli- 
gible designated  beneficiaries  every  person 
whom  the  head  of  the  family  is  not  legally 
bound  to  support,  and  therefore  excludes  an 
adult  child  of  the  head.  This  contention  is 
without  foundation.  We  necessarily  held  in 
Knights  of  Columbus  v.  Rowe,  70  Conn.  545, 
40  Atl.  451,  that  the  Insurance  member  need 
not  be  the  head  of  the  family  from  which  his 
beneficiary  is  selected,  and  that  the  designat- 
ed beneficiary  need  not  be  dependent  upon 
the  Insurance  member  for  support,  and  may 
be  a  self-supporting  person  and  either  a  mi- 
nor or  an  adult  The  defendant's  first  request 
asked  the  court  to  charge  that  under  the  "Im- 
mediate family"  clause  in  the  charter  it  is 
essential  to  the  right  of  a  person  to  claim  the 
death  benefit  as  the  designated  beneficiary  of 
an  Insurance  member  that  such  person  is  un- 
der the  legal  control  of  and  dependent  upon 
.that  member  for  support  and  that  the  mem- 
ber Is  under  the  duty  of  giving  support  to 
such  person.  This  statement  of  the  law  Is 
manifestly  untrue,  and  therefore  the  trial 
court  correctly  refused  the  defendant's  first 
request  to  charge. 

The  court  did  not  err  in  refusing  to  charge 
as  requested  In  the  defendant's  second  re- 
quest A  charge  so  framed,  if  It  were  in- 
tended as  a  statement  of  the  law  (which  was 
admitted  and  undisputed)  that  the  plaintiff 
was  not  her  father's  legally  designated  bene- 
ficiary if  at  tbe  time  of  his  death  she  had 
separated  herself  from  the  family  and  ceased 
to  be  a  member  of  his  household,  would  be 
an  Incorrect  statement  of  that  law;  and  If 
It  were  Intended  as  a  statement  of  the  facta 
which,  if  found  by  the  Jury,  would  require 
them  to  find  the  fact  that  the  plaintiff  at  her 
father's  death  had  ceased  to  be  a  member  of 
bis  household,  It  would  plainly  be  an  Insuf- 
ficient and  Improper  statement  The  court 
however,  in  Its  charge  did  state  fairly  tbe 
conflicting  claims  as  to  the  facts  proved,  upon 
which  the  Jury  must  find  the  fact  whether 
or  not  at  her  father's  death  the  plaintiff  re- 
mained a  member  of  bis  household. 

The  only  other  assignment  of  error,  namely, 
that  the  whole  charge  as  given  Is  erroneous. 
Is  too  general,  and  raises  no  question  we  are 
bound  to  consider.    Gen.  St  1902,  I  802. 

There  Is  no  error  In  the  Judgment  of  the 
superior  court.    The  other  Judges  concurred. 
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(75  N.  J.  I*  US) 

In  re  NEW  YORK  BAY  B,  CO. 

(Supreme  Court  of  New  Jersey.    Aug.  6,  1907.) 

Taxation— Exemption  From  Local  Taxa- 
tion—Pbopkbtt  Ubed  fob  Railroad  Pub- 
poses. 

In  a  proceeding  to  determine  the  character 
of  certain  lands  of  a  railroad  company  for  the 
purposes  of  taxation  pursuant  to  section  28  of 
the  revised  act  for  the  taxation  of  railroad  and 
canal  property  (P.  L.  1888.  p.  285 :  Gen.  St.  p. 
8332),  the  same  having  been  doubly  assexsed, 
it  appearing  that  the  lands  were  parts  of  the 
terminal  of  the  company's  railroad,  which  was 
a  branch  road  designed  to  carry  the  freight  and 
freight  cars  of  a  large  railroad  system  to  the 
terminal  located  at  tide  water,  to  be  thence  car- 
ried by  boats  to  their  various  points  of  destina- 
tion, and  that  the  terminal  was  being  construct- 
ed upon  land  under  water  which  was  being 
gradually  filled  in  and  reclaimed  for  the  par- 
pose  and  which  was  not  yet  completed,  and 
that  said  lands  had  been  assessed  by  the  local 
authorities  of  the  city  in  which  they  were  lo- 
cated and  also  by  the  state  board  of  assessors 
as  lands  used  for  railroad  purposes— held: 

(1)  That  plots  2a  and  2b,  as  designated  upon 
the  city  assessment  map,  located  between  the 
shore  line  and  the  exterior  line  for  solid  filling 
and  adjoining  the  main  stem  already  assessed 
by  the  state  hoard,  were  lands  either  in  actual 
use  by  the  company  for  railroad  purposes  or 
held  for  such  fairly  anticipated  use,  following 
the  decision  of  tbia  court  in  N.  J.  Junction  R. 
R.  Co.  v.  Jersey  City,  43  Atl.  577,  63  N.  J.  Law, 
120,  and  were  properly  assessed  by  the  State 
Board  of  Assessors. 

(2)  That  a  like  result  must  be  reached  as  to 
plot  2  (125  acres)  fronting  the  above  in  a  sea- 
ward direction  lying  between  the  exterior  line 
for  solid  filling  and  the  exterior  line  for  piers. 

(3)  That  plot  2,  being  chiefly  land  under  wa- 
ter, estimated  to  contain  about  118  acres,  lying 
west  of  the  exterior  line  for  solid  filling  and 
north  of  the  lands  above  described,  was  prop- 
erly taxed  by  the  local  authorities,  the  proof 
failing  to  show  with  sufficient  certainty  that  it 
was  devoted  to  present  or  fairly  anticipated  use 
for  railroad  purposes,  following  In  re  Cent.  R. 
R.  Co.  of  N.  J.,  59  Atl.  1062,  72  N.  J.  Eq.  88. 

(4)  That  as  to  plots  2a,  2b,  and  2  (125  acres), 
the  city's  assessment  must  be  reduced  so  as  to 
leave  them  untaxed  by  local  authority,  and  that, 
as  to  plot  2  (118  acres),  the  city's  assessment 
must  stand  and  the  state  board's  assessment  be 
reduced  accordingly. 

(Syllabus  by  the  Court.) 

Application  by  the  New  York  Bay  Rail- 
road Company  for  a  summary  determina- 
tion of  the  character  of  certain  lands  of  the 
applicant  within  the  city  of  Jersey  City  for 
the  purpose  of  taxation,  pursuant  to  the  au- 
thority of  Laws  1888  (P.  L.  p.  269),  Gen. 
St  p.  8324  City's  assessment  as  to  cer- 
tain plots  reduced  so  as  to  leave  them  un- 
taxed by  local  authority,  and  the  city's  as- 
sessment as  to  another  plot  sustained,  and 
the  state  board's  assessment  reduced  ac- 
cordingly. 

See  66  Atl.  916. 

Argued  February  term,  1907,  before 
FORT,  PITNEY,  and  HBNDRICKSON,  JJ. 

James  B.  Vredenburgh,  for  New  York 
Bay  Railroad  Co.  Robert  Carey  and  George 
L.  Record,  for  mayor  and  aldermen  of  Jersey 
City.  Robert  H.  McCarter,  Arty.  Gen,  tor 
the  State. 

67 


HBNDRICKSON,  J.  This  Is  an  applica- 
tion by  the  New  York  Bay  Railroad  Com- 
pany for  a  summary  determination  of  the 
character  of  certain  lands  of  the  applicant 
within  the  city  of  Jersey  City  for  the  pur- 
poses of  taxation,  pursuant  to  the  authority 
of  section  28  of  the  revised'  act  for  the  taxa- 
tion of  railroad  and  canal  property.    P.  I*. 

1888,  p.  269;  Gen.  St  p.  3332,  I  239.  The 
assessments  In  question  were  levied  in  the 
year  1905.  The  plots  of  land  so  assessed 
are  grouped  together,  forming  block  1507  as 
designated  upon  the  tax  assessment  map  of 
Jersey  City.  They  are  portions  of  the  ter- 
minal of  the  petitioner,  the  New  York  Bay 
Railroad  Company,  located  at  tide  water  on 
New  York  Bay  In  that  part  of  Jersey  City 
known  as  Greenville.  The  road  was  or- 
ganized In  1890,  and  runs  from  a  point  in 
the  Pennsylvania  Railroad  at  or  near  Wav- 
erly  to  the  terminal  named.  The  construc- 
tion of  the  road  and  terminal  was  begun  in 

1889,  but  the  road  was  not  completed  so  as 
to  permit  Its  operation  until  October,  1904, 
and  the  terminal  Is  not  yet  completed.  The 
proof  shows  that  the  land  upon  which  it  is 
being  constructed  was  mostly  land  under 
water  which  Is  being  gradually  reclaimed  by 
filling  In,  and  upon  which  is  being  construct- 
ed a  large  terminal  frelgbtyard  for  the 
Pennsylvania  Railroad  system.  The  road  is 
now  being  operated  by  the  latter  company 
as  a  freight  road,  and  is  designed  In  connec- 
tion with  the  terminal  for  the  carriage  of 
its  freight  and  freight  cars  to  and  from 
points  in  New  York  Harbor  and  on  Long 
Island  Sound.  These  lands  were  assessed 
by  the  city  authorities  on  May  20,  1905,  and 
were  also  assessed  during  the  same  year  by 
the  state  board  of  assessors  as  property 
used  for  railroad  purposes ;  and  the  question 
before  us  is:  Were  the  lands  so  assessed,  at 
the  date  of  the  assessments,  lands  used  for 
railroad  purposes  within  the  meaning  of  the 
act  named?  If  they  were,  then  the  state 
assessment  must  stand  and  the  city's  as- 
sessment must  be  set  aside,  and,  if  not,  then 
the  result  must  be  vice  versa.  We  have  al- 
ready determined  a  similar  application  of 
the  same  company  at  this  term  as  to  lands 
within  the  right  of  way  of  the  petitioner. 
The  opinion  may  be  found  In  66  Atl.  916. 
The  plots  now  under  consideration  are  desig- 
nated upon  the  map  Exhibit  P4,  offered  on 
behalf  of  the  petitioner,  as  2a,  2b,  and  2 
(125  acres),  as  they  also  appear  upon  the 
city  assessment  map. 

As  to  plots  2a  and  2b,  which  He  between 
the  shore  line  and  the  exterior  line  for  solid 
filling,  the  former  on  the  south  side  and 
the  latter  on  the  north  side  of  a  strip  of 
the  same  terminal  marked  on  Exhibit  P4  as 
main  stem  and  68  acres,  we  think  it  is  satis- 
factorily shown  that  at  the  date  named  they 
were  lands  either  in  actual  use  for  railroad 
purposes  or  held  for  fairly  anticipated  rail- 
road  purposes  and  were  therefore  under  the 
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decision  of  this  court  In  N.  X  Junction  R. 
R.  Co.  v.  Jersey  City,  63  N.  J.  Law,  120,  43 
Atl.  577,  taxable  only  by  the  state  board  oC 
assessors  as  railroad  property.  This  case 
was  followed  in  Re  Cent  R.  R  Co.,  71  N. 
J.  Law,  47C,  68  Atl.  1089.  Plot  2b  Is  shown 
to  have  been  filled  in  and  graded  with  tracks 
constructed  thereon  as  shown  in  red  on  Ex- 
hibit P4,  and  freight  cars  have  been  running 
thereon  since  October.  1904.  And  while  plot 
2a  was  not  entirely  filled  in  at  that  time, 
the  filling  In  was  completed  In  1906;  and 
while  the  englm-er  could  not  testify  positive- 
ly as  to  the  use  that  would  be  made  of  the 
plot  2a  by  the  company,  be  did  testify  that 
the  tracks  shown  in  blue  on  the  plan,  exhibit 
the  lay  out  of  the  property  In  question,  and 
that  the  whole  work  was  being  done  ac- 
cording to  the  plan  of  which  Exhibit  P4 
was  a  copy,  as  placed  In  his  bands  as  a 
guide  to  the  construction  In  1902 ;  and  since 
upon  this  plan  we  note  that  the  tracks  al- 
ready laid  and  those  projected  show  a  con- 
nected system  of  tracks  forming  a  yard 
covering  to  a  greater  or  less  extent  botb  of 
the  plots  2b  and  2a,  as  well  as  the  main 
stem,  we  think  this  fact,  taken  in  connec- 
tion with  the  other  evidence,  is  sufficient  to 
justify  the  conclusion  we  have  reached  as  to 
plots  2a  and  2b,  as  already  stated. 

As  to  plot  2,  which  lies  west  of  the  ex- 
terior line  for  solid  filling  and  on  the  north- 
erly side  of  the  main  stem,  the  larger  part 
of  which  is  still  under  water,  containing 
about  118  acres,  we  think  the  evidence  fails 
to  show  that  this  plot  is  subject  to  taxation 
by  the  state  board  under  the  rule  just  cit- 
ed, and  that  as  to  it  the  assessment  by  the 
local  authorities  must  stand.  It  is  urged 
for  the  company  that  at  least  25  acres  of 
this  plot  is  devoted  as  alleged  to  a  channel 
dredged  out  in  the  same  and  to  some  tracks 
laid  out  upon  the  filled  in  part,  but  the 
engineer  frankly  stated  that  he  never  saw 
any  plan  for  the  improvement  of  this  plot, 
and  we  think  under  the  ruling  of  this  court, 
as  expressed  by  Mr.  Justice  Dixon  in  Re 
Cent.  R  R.  of  N.  J.,  72  N.  J.  Law,  86-91,  59 
Atl.  1062,  with  regard  to  items  43  and  45  in 
that  case,  that  the  evidence  adduced  does  not 
establish  with  sufficient  certainty  the  use 
contended    for. 

As  to  plot  2  (125  acres)  as  marked  upon 
the  map  consisting  of  land  under  water  be- 
tween the  exterior  line  for  solid  filling  and 
the  exterior  line  for  piers,  having  upon  It, 
already  constructed,  a  lighterage  pier,  trans- 
fer bridges  with  tracks  laid  thereon  to  re- 
ceive freight  cars  for  transportation,  with  a 
system  of  buoys,  breakwaters,  and  lights  for 
the  protection  of  navigation  into  and  out  of 
the  same,  we  think  this  plot  comes  within 
the  rule  laid  down  in  N.  J.  June.  R  R.  Co. 
▼.  Jersey  City,  supra,  and  was  properly  as- 
sessed by  the  State  Board  of  Assessors.  It 
Is  conceded  by  the  city  that  a  strip  inclosing 
the  lighterage  pier  from  east  to  west  con- 


taining about  30  acres  might  properly  be  so 
assessed,  but  the  evidence  shows  that  this 
plot  has  been  dredged  by  the  company  at 
great  expense,  creating  channels  therein  of 
sufficient  depth-  for  the  navigation  of  vessels 
to  and  from  the  deep  water  of  the  bay,  and, 
further,  that  the  traffic  in  freight  at  thU 
terminal  since  October,  1904,  has  been  very 
large,  Involving  the  handling  at  times  of 
about  1,000  cars  a  day,  so  that  we  think 
the  whole  of  this  plot  is  reasonably  neces- 
sary as  an  appendage  of  the  terminal,  and 
that  It  was  properly  Included  In  the  assess- 
ment by  the  state  board. 

The  city's  assessment  not  having  been 
separately  made,  as  we  understand,  against 
the  plots  named  but  against  all  of  them  to- 
gether In  the  block  named,  we  are  unable  to 
order  a  cancellation  of  the  assessment,  but 
It  should  be  reduced  so  as  to  leave  plots  2a 
and  2b  and  2  (125  acres)  untaxed  by  local 
authority.  In  re  Assessment  Cent.  R.  R.  Co. 
of  N.  J.,  supra. 

The  state  assessment  for  that  year  must 
be  rednced  by  excluding  from  Its  valuation 
plot  2  estimated  as  above  to  contain  about 
118  acres  and  the  excess  of  tax  paid  to  the 
state  by  the  company  over  the  amount  due 
under  such  corrected  assessment  must  be  re- 
turned to  the  company.  The  judgment  will 
be  entered,  without  costs. 


(71  N.  J.  H.  206) 
BUTTLER  ▼.  COMMONWEALTH  TO- 
BACCO CO. 
(Court  of  Chancer;  of  New  Jersey.     July  2, 
1907.) 

1.  Corporations  —  Insolvency  —  Distribu- 
tion of  Assets  —  Dividends  —  Secured 
Claims. 

Where  the  assets  of  an  insolvent  corpora- 
tion are  not  sufficient  to  satisfy  its  debts,  a 
creditor  holding  collateral  insufficient  to  pay 
his  entire  claim  is  entitled  to  treat  the  same  as 
security  for  the  entire  claim  and  to  receive 
dividends  out  of  the  assets  on  the  entire  amount 
due  at  the  time  the  corporation  was  declared 
insolvent,  and  not  only  on  the  balance  remaining 
after  deducting  the  value  of  the  collateral. 

2.  Same. 

Corporation  Act,  g  86  (P.  L.  1896,  p.  304), 
providing  that  creditors  of  an  insolvent  corpora- 
tion shall  be  paid  proportionately  to  the  amount 
of  their  respective  debts,  excepting  mortgage 
and  judgment  creditors,  when  the  judgment  has 
not  been  by  confession  or  for  the  purpose  of  pre- 
ferring creditors,  does  not  require  the  surrender 
of  collateral  by  a  secured  creditor  as  a  condition 
to  his  right  to  dividends  on  the  whole  amount 
of  his  claim. 

Proceedings  for  the  dissolution  of  the  Com- 
monwealth Tobacco  Company.  From  a  de- 
termination of  the  receiver  awarding  divi- 
dends to  George  P.  Buttler  on  a  secured 
claim,  he  appeals.    Sustained. 

M.  T.  Rosenberg  and  Ryall  Victor,  for  ap- 
pellant. R.  H.  McCarter,  Atty.  Gen.,  for  re- 
ceiver. 

BERGEN,  V.  C.  The  defendant  corpora- 
tion was  adjudged  Insolvent  and  Jerome  Tay- 
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lor  appointed  Its  receiver  October  17,  1904, 
on  which  date  the  company  owed  the  Con- 
solidated National  Bank  of  New  York  $53,- 
440.18,  to  secure  the  payment  of  which  It 
held  as  collateral  security,  pledged  to  it  by 
the  debtor,  warehouse  receipts  for  tobacco 
in  storage..  An  order  made  In  the  cause  re- 
quired all  creditors  to  make  proof  of  their 
respective  claims  before  the  receiver  not  lat- 
er than  March  9,  1905,  and  the  appellant  on 
March  5,  1905,  presented  its  claim  for  the 
full  amount  of  the  indebtedness  as  it  stood 
on  the  day  the  defendant  corporation  was  de- 
creed to  be  insolvent  and  a  receiver  appoint- 
ed. The  claim  disclosed  that  after  Insolv- 
ency and  before  the  claim  was  presented  $21,- 
020.24  has  been  realized  from  a  portion  of  the 
collateral.  Three  dividends  have  been  de- 
clared by  the  receiver,  one  of  7  per  cent, 
April  11,  1905,  another  of  3  per  cent.,  June 
6,  1905,  calculated  upon  the  balance  due  this 
appellant  after  deducting  the  amount  realized 
from  the  collateral.  Between  the  date  of  the 
second  dividend  and  the  declaration  of  the 
third  August  9,  1906,  the  appellant  had  re- 
alized from  the  collateral  the  further  sum  of 
$16,416.53,  the  aggregate  of  receipts  from  the 
collateral  being  $37,436.77,  leaving  a  deficit 
of  $16,003.41  upon  which  latter  sum  the  re- 
ceiver based  bis  calculation  In  ascertaining 
the  amount  to  be  due  to  the  appellant  on  ac- 
count of  the  third  dividend.  The  appellant 
protests  against  this  method  of  distribution, 
insisting  that  Its  dividend  should  be  based 
upon  the  total  amount  of  its  debt  on  the  day 
insolvency  was  decreed,  claiming  that  the 
collateral  was  given  to  secure  not  a  portion, 
but  the  whole,  of  the  debt,  and  that  It  Is  en- 
titled to  withhold  the  application  of  Its  col- 
lateral until  the  general  assets  of  the  cor- 
poration have  been  exhausted.  The  question 
thus  presented  la  whether  a  creditor  of  an  In- 
solvent corporation,  holding  a  collateral  for 
the  payment  of  its  debt,  is  required  to  ex- 
haust its  collateral  and  accept  a  dividend 
from  the  assets  of  its  insolvent  debtor,  based 
upon  the  balance  due  at  the  time  the  divi- 
dend Is  declared,  or  entitled  to  a  -dividend 
upon  Its  whole  claim  as  it  existed  at  the  date 
of  Insolvency,  without  deduction  for  the 
amount  it  may  receive  by  a  voluntary,  or  en- 
forced liquidation  of  the  collateral,  subject 
to  the  right  of  the  receiver  to  be  subrogated 
to  such  collateral  as  may  remain  after  full 
satisfaction  of  the  debt  This  question  baa 
been  carefully  considered  and  passed  upon 
by  the  federal  courts  of  this  country,  and  the 
rule  has  been  established  there  that  a  credit- 
or proving  Its  debt  against  an  Insolvent  es- 
tate is  entitled  to  dividends  thereon  without 
being  subject  to  any  dednction  for  the  pro- 
ceeds of  any  collateral  held  as  security  there- 
for received  after  the  date  of  adjudicated 
insolvency. 

In  the  well-considered  case  of  Chemical 
Nat  Bank  v.  Armstrong,  59  Fed.  372,  8  C.  C. 
A.  155,  28  L.  R,  A.  231,  Judge  Taft  carefully 
reviews  the  whole  subject  holding  that  the 


rule  In  bankruptcy  which  required  a  credit- 
or, if  he  would  prove  bis  claim  in  full,  to  sur- 
render his  collateral,  was  not  the  rule  In 
equity,  because  it  Ignored  the  rights  belong- 
ing to  secured  creditors  before  bankruptcy, 
and  modified  and  reduced  the  advantage  over 
unsecured  creditors  which,  by  the  original 
contract  of  pledge,  the  debtor  bad  Intended  to 
secure  to  blm,  and  that  It  was  well  settled 
that  the  holding  of  collateral  does  not  pre- 
vent a  creditor  from  enforcing  his  claim,  be- 
fore insolvency,  In  the  ordinary  way  by  Judg- 
ment and  execution,  without  any  deduction 
for  the  collateral,  while  after  Insolvency  the 
right  to  satisfy  his  Judgment  by  execution  Is 
gone,  and  for  It  substituted  a  fixed  and  defi- 
nite Interest  in  the  assets,  as  a  security  for 
the  payment  of  his  debt  and  that  there  was 
no  reason  why  this  did  not  apply  as  well  to 
creditors  who  hold  collateral  as  to  those  who 
are  unsecured,  and  that  the  rule  In  equity 
requiring  a  creditor,  with  two  funds  as  se- 
curity, one  of  which  he  shares  with  others, 
to  exhaust  bis  sole  security  first,  has  no  ap- 
plication when  its  operation  would  prevent 
the  creditor  from  paying  his  whole  claim. 
This  case  was  cited  with  approval  in  Merrill 
v.  National  Bank,  173  V.  S.  131,  19  Sup.  Ct 
300,  43  L.  Ed  640,  Chief  Justice  Fuller,  read- 
ing the  opinion  of  the  court,  said :  "We  con- 
cur with,  that  court  in  the  proposition  that 
the  assets  of  an  Insolvent  debtor  are  held 
under  Insolvency  proceedings  in  trust  for  the 
benefit  of  all  his  creditors,  and  that  a  credit- 
or, on  proof  of  his  claim,  acquires  a  vested 
interest  In  the  trust  fund."  And  in  another 
part  of  the  opinion:  "The  fourth  rule  is  that 
ordinarily  laid  down  by  the  Chancery  Courts 
to  the  effect  that  as  the  trust  created  by  the 
transfer  of  the  assets  by  operation  of  law  or 
otherwise  Is  a  trust  for  all  creditors,  no  cred- 
itor can  equitably  be  compelled  to  surrender 
any  other  vested  right  he  has  in  the  assets  of 
bis  debtor  in  order  to  obtain  his  vested  right 
under  the  trust  It  is  true  that  in  equity  a 
creditor  having  a  Hen  upon  two  funds  may 
be  required  to  exhaust  one  of  them  In  aid  of 
creditors,  who  can  only  resort  to  the  other; 
but  this  will  not  be  done  when  it  trenches 
on  the  rights,  or  operates  to  the  prejudice  of 
the  party  entitled  to  the  double  fund.  And 
it  is  well  established  that  in  marshaling  as- 
sets, as  respects  creditors,  no  part  of  his  se- 
curity can  be  taken  from  a  secured  creditor, 
until  he  Is  completely  satisfied."  In  People 
v.  Remington,  121  N.  X.  328,  24  N.  13.  793,  8 
L.  B.  A.  458,  Judge  Gray,  speaking  for  the 
Court  of  Appeals,  concludes  a  very  Interest- 
ing opinion  on  this  question  as  follows :  "In 
this  country  we  find  that  rule  more  generally 
prevailing  which  allows  the  creditor  holding 
securities  to  prove  and  receive  his  dividend 
on  the  whole  debt" 

A  careful  examination  of  the  decision  in 
England  and  the  United  States  cannot  fall  to 
convince  that  the  rule  Is  almost  universally 
established  that  in  the  administration  of  an 
Insolvent  estate  by  a  court  of  equity  a  cred- 
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Iter  may  prove,  and  la  entitled  to  a  dividend 
on,  his  whole  debt,  notwithstanding  he  may 
be  holding  collateral  as  an  additional  securi- 
ty therefor.  One  of  the  cases  often  cited  In 
support  of  a  contrary  rule  Is  Amory  t.  Fran- 
cis, 16  Mass.  808,  but  the  ruling  In  this  case 
was  largely  rested  upon  the  authority  of 
Greenwood  t.  Taylor,  1  Buss.  &  M.  185,  a  case 
long  since  overruled  by  the  English  Courts, 
and  not  now  considered  as  authority  there. 
Referring  to  the  Massachusetts  Case,  Chief 
Justice  Fuller,  in  Merrill  v.  National  Bank, 
supra,  said :  "We  cannot  concur  In  the  view 
expressed  by  Chief  Justice  Parker  In  Amory 
T.  Francis  (1820)  16  Mass.  808,  that  'the  prop- 
erty pledged  is,  in  fact,  security  for  no  more 
of  the  debt  than  Its  value  will  amount  to,  and 
for  all  the  rest  the  creditor  relies  upon  the 
personal  credit  of  his  debtor  In  the  same 
manner  he  would  for  the  whole  If  no  security 
were  taken.'  We  think  the  collateral  Is  se- 
curity for  the  whole  debt  and  every  part  of  lt> 
and  Is  as  applicable  to  any  balance  that  re- 
mains after  payment  from  other  sources  as 
to  the  original  amount  due,  and  that  the  as- 
sumption is  unreasonable  that  the  creditor 
does  not  rely  on  the  responsibility  of  his  debt- 
or according  to  his  promise."  Therefore,  un- 
less the  principle  approved  by  the  English 
and  generally  by  the  federal  and  other  courts 
of  the  United  States  is  not  in  conflict  with 
the  determination  of  the  precise  question  by 
the  court  of  last  resort  In  New  Jersey,  or 
effected  by  statutory  enactment,  we  should 
In  the  Interest  of  a  consistent  administration 
of  the  law  endeavor  to  follow  them,  for  It 
would  be  unseemly  to  have  the  administra- 
tion of  the  assets  of  one  of  our  corporations 
administered  by  the  federal  court  In  the  dis- 
trict of  New  Jersey  upon  one  principle  and 
by  the  courts  of  New  Jersey  upon  another. 

The  earliest  case  In  this  state  where  this 
question  has  been  considered  is  that  of  State 
Bank  v.  Rec.  of  Bk.  of  New  Brunswick,  8  N. 
J.  Eq.  266.  In  that  case  the  New  Brunswick 
Bank  was  declared  insolvent,  prior  to  which 
the  State  Bank  received  In  the  regular  course 
of  business,  and  then  held,  bank  bills  of  the 
defaulting  corporation  for  $8,097,  and  as  col- 
lateral security  for  the  payment  of  them  two 
drafts  of  $1,000  each,  which  matured  and 
were  paid  about  two  months  after  the  In- 
solvency. The  State  Bank  presented  claims 
to  the  receiver  for  the  full  amount  of  13,097, 
claiming  a  right  to  a  dividend  on  that  sum, 
which  the  receiver  refused  to  admit.  It  ap- 
peared that  one  of  the  drafts  had  been  spe- 
cifically pledged  for  $900  of  the  bills,  being 
all  that  was  in  the  hands  of  the  State  Bank 
when  the  pledge  was  made.  This  It  was  de- 
termined could  only  be  applied  to  the  redemp- 
tion of  the  particular  debt  for  which  It  was 
pledged.  That  position  was  not  contested, 
but  it  was  insisted  that  $100,  the  difference 
between  the  amount  of  the  draft  and  the  debt 
for  which  it  was  pledged,  should  be  set  off 
against  the  balance  of  the  debt;  and  In  pass- 


ing upon  this  question  the  Chancellor  Inclined 
to  the  opinion  that  It  should  be  allowed,  first, 
because  In  his  opinion  the  act  partook  largely 
of  the  character  of  a  bankrupt  law,  and  that. 
If  the  act  be  so  considered,  the  claim  to  a  set- 
off would  be  admissible;  and,  second,  that 
the  act  to  prevent  frauds  by  incorporated 
companies  did  not  confine  Itself  to  legal  set- 
offs, but  referred  to  Just  set-offs,  and  "ex- 
pressly directs  the  receivers  to  allow  them 
when  they  ought  to  be  allowed  according  to 
law  not  only,  but  equity  also."  The  next 
question  the  Chancellor  stated  as  follows: 
"It  remains  to  inquire  whether  the  petitioners 
are  entitled  to  prove  their  debt  for  the  whole 
amount  after  deducting  the  $900  and  the  set- 
off of  $100,  and  obtain  a  dividend  on  the 
whole,  reserving  the  second  draft  of  $1,000  to 
make  up  the  deficiency,  or  whether  they  shall 
appropriate  the  draft  to  the  payment  of  so 
much  of  the  debt  first,  and  prove  for  the  bal- 
ance." He  held  that  the  creditor  could  only 
prove  for  the  balance,  that  this  would  be  the 
course  under  the  bankrupt  laws,  because  the 
principle  running  through  that  system  was 
"that  equality  la  equity,"  but  it  Is  quite  ap- 
parent that  the  learned  Chancellor  did  not 
rest  his  conclusion  upon  the  practice  under 
the  bankrupt  laws,  for  he  then  proceeds  to 
demonstrate  that  "the  same  principle  has 
been  applied  to  cases  of  Insolvency  where  the 
funds  are  under  the  control  of  a  court  of 
equity  for  the  benefit  of  all  creditors,"  and 
after  quoting  from  Greenwood  v.  Taylor, 
supra,  as  follows:  "The  rule  in  bankruptcy 
must  be  applied  here,  and  the  mortgagee 
cannot  be  permitted  to  prove  for  the  foil 
amount  of  his  debt,  but  only  for  so  much  as 
the  mortgaged  estate  will  not  extend  to  pay. 
This  rule  is  not  founded  upon  the  peculiar 
jurisdiction  in  bankruptcy,  but  rests  upon 
the  general  principles  of  a  court  of  equity  In 
the  administration  of  assets.  The  mortgagee 
who  has  two  funds  as  against  the  other  spe- 
cialty creditors,  who  have  but  one  fund,  must 
resort  first  to  the  mortgage  security,  and  can 
claim  against  the  common  fund  only  what 
the  mortgaged  estate  is  deficient  to  pay." 
He  then  proceeds  to  say :  "If  this  principle 
be  correctly  applied  to  the  administration  of 
Insolvent  estates  In  equity,  there  is  an  end  of 
the  question.  The  security  must  first  be  ap- 
plied to  the  payment  of  the  claim,  and  then 
the  common  fund  be  resorted  to  for  the  bal- 
ance. The  Justice  of  the  rule  has  been  so 
strongly  felt  that  It  has  been  recognised  and 
adopted  even  in  a  court  of  law,  as  In  the 
case  of  Amory  ▼.  Francis,  16  Mass.  808." 
Thus  It  appears  that  the  Chancellor  rested 
his  determination,  first,  upon  Greenwood  v. 
Taylor,  supra,  which  has  since  been  over- 
ruled In  England,  and  upon  the  Massachu- 
setts case  cited,  which  Is  not  recognised  an 
authority  for  the  rule  applied,  and  certain- 
ly the  dictum,  "For  the  property  pledged  is 
In  fact  security  for  no  more  of  the  debt  than 
Its  value  will  amount  to,"  is  no  longer  es- 
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teemed  to  be  a  correct  statement  of  the  law, 
for  the  security  is  a  pledge  for  the  whole . 
debt,  and  not  only  to  the  extent  of  its  value, 
for  it  Is  well  settled  that,  in' order  to  take  up 
a  pledge,  the  whole  debt  for  which  it  is  giv- 
en must  be  tendered,  and  not  only  the  value 
of  the  security.  In  the  present  condition  of, 
the  law  I  am  of  opinion  that  this  case,  based 
as  it  was  upon  discredited  cases,  ought  not  to 
be  considered  a  controlling  authority. 

In  Vanderveer  v.  Conover  et  al.,  16  N.  J. 
Law,  487,  Chief  Justice  Hornblower,  speak- 
ing of  the  situation  of  a  judgment  creditor, 
who  had  proved  bis  claim  under  general  as- 
signment proceedings,  said:  "If,  therefore, 
the  plaintiff  in  this  case,  apprehending  that 
the  property  actually  bound  by  his  Judgment 
or  execution,  might  not  be  sufficient  to  satis- 
fy him,  thought  proper  to  come  in  under  the 
assignment,  he  had  a  right  to  do  so.  By  do- 
ing so,  he  did  not  waive  his  priority  as  a 
judgment  creditor  so  far  as  respected  the 
property  bound  by  the  judgment  or  execu- 
tion, but  he  became  entitled  to  a  dividend  up- 
on any  balance  that,  might  remain  due  to 
him  after  exhausting  that  property,  and  con- 
sequently by  the  very  terms  of  the  statute 
barred  himself  from  ever  proceeding  by  suit 
at  law,  or  in  equity  against  the  defendant,  for 
such  balance  of  his  debt"  But,  whatever 
may  have  been  Intended  by  the  learned  Chief 
Justice  when  he  said  that  the  judgment  cred- 
itor was  entitled  to  a  dividend  upon  any  bal- 
ance remaining  it  Is  quite  clear  that  the  ex- 
pression was  obiter  because  it  was  not  neces- 
sary to  the  determination  of  that  case,  for 
the  judgment  creditor  with  several  other  ex- 
ecution creditors  had  consented  to  the  sale  of 
the  debtor's  property  real  and  personal,-  and 
the  applying  of  the  proceeds  to  the  satisfac- 
tion of  the  several  judgments  in  their  order 
of  priority,  and  the  surplus  pro  rata  among 
the  creditors  who  should  come  in  under  the 
assignment  The  particular  creditor  whose 
claim  was  under  consideration  by  the  Chief 
Justice  had  presented  bis  claim  to  the  assign- 
ees for  the  balance  remaining  due,  and  not 
for  bis  whole  debt  Therefore  this  case  is 
not  an  authority  supporting  the  principle  up- 
on which  the  receiver  acted'  in  the  matter 
now  under  consideration.  Moses  v.  Thomas, 
26  N.  J.  Law,  124,  a  case  sometimes  cited  in 
support  of  the  claim  that  a  debtor  may  only 
have  dividends  after  exhausting  his  collat- 
eral, is  not  the  point,  for  there  the  claim  filed 
with  the  assignee  was  for  the  balance  due 
only,  and  the  question  was  not  presented  for 
determination. 

The  case  most  often  cited  on  this  subject 
is  that  of  Bell  v.  Fleming's  Ex'rs,  12  N.  J. 
Eq.  18,  bat  In  that  case  the  Issue  to  be  deter- 
mined was  the  effect  upon  the  rights  of  a 
creditor,  proving  his  mortgage  debt  under  an 
assignment  for  the  equal  benefit  of  creditors. 
The  question  whether  the  secured  creditor 
was  entitled  to  a  dividend  upon  his  whole 
debt  or  only  upon  that  part  which  remained 
unpaid  after  his  security  was  exhausted,  was 


not  seriously  argued,  for  the  Chancellor  in 
his  opinion  states  "that  it  was  conceded  by 
counsel  on  both  sides  that  the  creditor  was 
entitled  to  a  dividend  upon  any  balance,"  and 
then  proceeds:  "This  certainly  Is  the  most 
unfavorable  position  In  which  the  mortgagee 
can  be  placed.  It  cannot  be  contended  that 
because  a  creditor  has  a  mortgage,  or  other 
security,  for  his  debt  he  is  thereby  deprived 
of  all  benefit  under  the  assignment,  or  that 
be  must  abandon  his  security,  and  throw  it 
into  hotchpotch.  The  only  question  that 
has  ever  been  raised  as  to  the  rights  of  the 
mortgagee  in  reference  to  bis  interest  In  the 
assigned  property  has  been  whether  be  could 
obtain  a  dividend  upon  his  whole  debt  and 
look  to  his  security  for  the  balance,  or  wheth- 
er the  security  must  be  first  appropriated, 
and  the  creditor  be  entitled  to  a  dividend  on- 
ly upon  any  deficiency."  He  then  refers  to 
the  case  of  Greenwood  v.  Taylor,  of  which 
he  says:  "Yet  it  Is  perfectly  manifest  that  so 
far  from  the  principle  being  illustrated  by 
this  case  that  the  case  was  decided  in  viola- 
tion of  the  rule,  for  the  rights  of  the  mortga- 
gee were  trenched  upon,  and  be  was  prejudic- 
ed by  its  application."  A  careful  reading  of 
this  case  discloses  that  the  real  question 
raised  In  the  present  proceeding  was  not  at 
Issue,  and  everything  which  the  case  contains 
relating  to  the  amount  upon  which  a  creditor 
with  collateral  is  entitled  to  a  dividend  was 
merely  incidental,  and  the  only  question  nec- 
essarily determined  on  this  branch  of  the 
case  was  whether  the  creditor,  having  proved 
his  debt  for  which  he  held  a  mortgage  as 
security,  thereby  lost  the  benefit  of  the  se- 
curity, and  the  difficulty  suggested  by  the 
Chancellor  at  the  close  of  his  opinion  with 
regard  to  adjusting  the  claim  of  a  mortgage 
creditor  is  a  mere  suggestion  of  possible 
methods  to  be  pursued,  but  not  the  announce- 
ment of  any  equitable  principle.  The  case 
last  referred  to  came  before  our  Court  of  Er- 
rors and  Appeals,  and  is  reported  in  Bell  v. 
Fleming,  12  N.  J.  Bq.  490;  and  Chief  Justice 
Green,  in  delivering  the  opinion  of  that  court, 
said:  "But,  admitting  the  provisions  to  bear 
a  different  construction,  has  the  creditor  de- 
manded a  dividend  upon  its  mortgage  debt 
so  as  to  subject  him  to  the  loss  of  his  secur- 
ity?- The  statute  expressly  provides  for  the 
priority  of  mortgage  debts.  Section  1.  It  au- 
thorizes the  assignee  to  redeem  all  mortgages 
and  conditional  contracts.  The  assignment 
does  not  impair  the  mortgage  security.  It  is 
well  settled  at  this  day  that  the  mortgage 
creditor  is  entitled  to  have  the  mortgage  debt 
first  satisfied  out  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  and,  if  that  prove 
insufficient,  he  is  entitled  to  come  in  as  a 
general  creditor  for  a  dividend  upon  the  bal- 
ance. But  unfortunately  the  statute  has  pro- 
vided no  mode  In  which  that  object  shall  be 
accomplished,  unless  the  assignees  see  fit  to 
redeem  the  mortgage.  The  creditor  Is  requir- 
ed to  present  his  security  within  a  limited 
time — too  soon  to  allow  him  to  foreclose  the 
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mortgage  and  ascertain  the  value  of  the  se- 
curity. He  may  not  sell  the  security,  as  may 
be  done  under  the  English  bankrupt  law.  He 
cannot  safely  deduct  the  amount  of  the  mort- 
gage debts  from  his  claim,  for  the  value  of 
his  security  may  be  doubtful,  and  may  prove 
worthless.  The  best  and  safest,  If  not  the 
only,  course,  so  far  as  I  am  aware,  that  the 
creditor  can  adopt,  Is  the  very  one  pursued 
by  the  creditor  In  the  present  Instance — to 
present  bis  entire  claim  to  the  assignees, 
specifying  the  extent  and  nature  of  his  se- 
curity. The  claim  Is  thus  placed  in  the 
hands  of  the  assignees,  to  have  the  right  set- 
tled agreeably  to  law.  Whether  he  is  en- 
titled to  a  dividend  upon  his  whole  debt  and 
to  have  the  mortgage  applied  to  the  satisfac- 
tion of  the  deficiency,  or  whether  he  can  on- 
ly claim  a  dividend  on  the  balance  after  ex- 
hausting the  security,  he  virtually  asks  that 
his  rights  be  protected." 

It  seems  to  me  quite  clear  that  the  Court 
of  Errors  and  Appeals  in  determining  the 
question  before  it,  as  it  is  said  In  Bishop  on 
Insolvent  Debtors  (3d  Ed.)  533,  "left  the 
question  open."  It  was  not  necessary  to  de- 
termine the  amount  upon  which  the  dividend 
of  a  creditor  holding  a  collateral  should  be 
based;  the  matter  under  consideration  being 
whether  a  creditor  holding  a  mortgage  as 
collateral  to  his  debt  released  it  because  he 
came  In  and  exhibited  his  claim  for  a  divi- 
dend out  of  the  assets  of  his  debtor  wbo  had 
made  an  assignment  thereof  for  the  general 
benefit  of  his  creditors,  and  all  that  was  said 
by  the  court  regarding  the  question  now  un- 
der consideration  was  not  necessary  to  the 
determination  of  the  question  then  present- 
ed; the  Judgment  of  the  court  being  "the 
mortgage  security  Is  neither  discharged  by 
the  mode  In  which  the  claim  was  present- 
ed, nor  by  the  will  of  the  testator."  I  find 
nothing  In  this  case  establishing  a  principle 
regarding  the  right  of  a  secured  creditor  of 
an  Insolvent  debtor  to  a  dividend,  without 
crediting  a  collateral,  differing  from  that 
which  appeals  to  the  Judgment  and  reason 
of  the  great  majority  of  the  Judges  of  courts, 
entitled  to  the  most  respectful  consideration, 
and  whose  opinions  establish  that  Judicial 
authority  upon  which  we  may  safely  rest. 
In  the  case  of  Wittaker  v.  Amwell  National 
Bank,  52  N.  J.  Eq.  400,  29  Atl.  203,  Vice 
Chancellor  Bird  expressed  the  opinion  that, 
while  creditors  with  collateral  might  prove 
their  debts  for  the  whole  amount  due  with- 
out releasing  their  collateral,  they  were  only 
entitled,  as  against  general  creditors,  to  a 
dividend  upon  the  balance  remaining  due 
after  having  received  the  value  of  the  col- 
lateral, citing  In  support  thereof  the  cases  I 
have  above  referred  to,  and  which  in  my 
Judgment  afford  no  support  for  the  doctrine 
announced,  which  the  Vice  Chancellor  said 
proceeded  "upon  the  old  and  long  establish- 
ed principle  that,  where  one  creditor  has  two 
securities  and  others  only  one,  the  former 
must  exhaust  his  claim  to  that  which  Is  en- 


tirely his  own  before  he  can  resort  to  that 
which  they  hold  In  common";  bat  In  applying 
the  principle  which  he  thus  Invokes  he  did 
not  observe  that  the  doctrine  of  marshaling 
assets  will  never  be  applied,  as  was  said  by 
Chancellor  Williamson  in  Bell  v.  Fleming's 
Ex'rs,  supra,  when  it  will  trench  upon  the 
rights,  or  operate  to  the  prejudice  of  the 
party  entitled  to  the  double  fund.  The  col- 
lateral is  for  the  purpose  of  protecting  the 
whole  debt,  not  a  part  only,  and  to  deprive 
the  creditor  of  the  full  advantage  of  his 
collateral  trenches  on  his  rights.  The  rule 
as  I  understand  It  to  be  Is  that,  If  the  assets 
of  the  debtor  are  not  sufficient  to  satisfy  all 
of  his  debts,  a  creditor  having  a  right  to  re- 
sort to  a  fund  open  to  himself  alone  will  not 
be  prevented  from  claiming  from  the  assets 
of  his  debtor  a  dividend  on  the  full  amount 
of  his  debt,  and,  while  the  total  received  can- 
not exceed  the  sum  due,  he  Is  not  limited  to 
a  dividend  on  the  balance  remaining  after 
deducting  tbe  value  of  the  collateral,  and 
that  marshaling  will  not  be  enforced  against 
him  If  any  part  of  his  debt  remains  unsatis- 
fied. The  security  is  for  his  whole  debt,  and 
not  for  a  part  of  It,  and  be  cannot  be  requir- 
ed to  surrender  It  until  tbe  whole  debt  Is 
liquidated.  If,  after  receiving  his  dividend, 
the  proceeds  of  his  collateral  exceed  the 
amount  due.  the  general  creditors  are  en- 
titled, by  subrogation,  to  the  unapplied  col- 
lateral. 

The  only  other  question  to  be  considered  Is 
whether  section  86  of  oar  corporation  act 
(P.  L.  1886,  p.  304)  Is  in  tbe  nature  of  bank- 
ruptcy proceedings  subjecting  creditors  to 
the  rules  applied  in  that  court  My  conclu- 
sion Is  that  it  is  not,  for  the  dissolution  of  a 
corporation  and  the  distribution  of  its  assets 
are  by  tbe  act  committed  to  the  Jurisdiction 
of  the  Court  of  Chancery,  whose  powers 
are  equitable,  and  we  must  assume  that  the 
Legislature  Intended  the  distribution  of  the 
assets  of  an  insolvent  corporation  according 
to  equitable  rules,  as  distinguished  from  pro- 
ceedings in  a  bankrupt  court,  where  the  pow- 
ers conferred  and  the  methods  to  be  pursued 
are  the  creation  of  a  special  statute  for  that 
purpose.  Our  act  requires  that  "the  credi- 
tors shall  be  paid  proportionately  to  the 
amount  of  their  respective  debts,  excepting 
mortgage  and  Judgment  creditors,  when  the 
Judgment  has  not  been  by  confession  or  for 
the  purpose  of  preferring  creditors";  and  It 
does  not  prevent  the  holding  of  collateral, 
nor  require  Its  surrender,  but  places  all 
creditors  on  tbe  same  level  as  to  the  amount 
of  their  respective  debts,  and  there  is  noth- 
ing In  the  legislative  language  which  In  any 
way  interferes  with  the  right  of  the  creditor 
to  be  paid  a  dividend  upon  the  amount  of 
his  debt  as  it  existed  when  the  insolvency 
was  adjudged.  Admitting  that  the  course 
of  judicial  action  In  the  past  in  this  state 
may  not  have  been  so  clear  and  distinct  up- 
on the  question  presented  as  to  leave  our 
minds  entirely  free  from  doubt,  It  neverthe- 
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less  appears  to  me  that  the  rule  now  gener- 
ally adopted  and  followed  by  other  juris- 
dictions, that  the  creditor  of  an  insolvent 
corporation  may  prove  and  receive  a  divi- 
dend upon  his  whole  debt  as  it  existed  when 
the  insolvency  was  declared,  without  regard 
to  the  amount  and  value  of  the  collateral 
held  by  him,  has  not  been  so  decidedly  re- 
pudiated by  our  courts  as  to  prevent  us  from 
following  It,  if  harmonious  judicial  action 
be  wise  and  desirable.  That  it  is  so  I  have 
no  doubt.  Many  corporations  have  come  in- 
to existence  under  the  laws  of  this  state, 
and  the  distribution  of  their  assets  among 
creditors  is  administered  by  the  federal 
courts  of  this  district  as  well  as  by  the  court 
of  chancery,  and  it  appears  to  me  that  to 
have  two  courts  with  concurrent  jurisdic- 
tion, sitting  In  the  same  city,  administering 
the  assets  of  our  insolvent  corporations,  ac- 
cording to  different  principles,  is  unwise,  and 
to  be  avoided,  if  possible.  If  by  adopting  the 
rule  laid  down  by  the  Supreme  Court  of  the 
United  States,  which  is  necessarily  to  be  fol- 
lowed by  all  Inferior  federal  courts,  we  are 
required  to  abandon,  to  some  degree,  a  doubt- 
ful procedure  in  the  interest  of  a  uniform 
administration  of  justice,  we  should  not  hesi- 
tate to  do  so  in  a  case  like  the  present. 

The  conclusion  I  have  reached  is  that  as 
the  dividends  on  the  whole  amount  due  the 
creditor,  together  with  the  full  par  value  of 
the  collateral,  will  not  sufficiently  extend  to 
satisfy  the  whole  of  the  creditor's  debt,  It 
is  entitled  to  dividends  on  the  whole  amount 
of  its  debt  as  it  stood  on  the  date  of  In- 
solvency, without  deduction,  either  for  the 
amount  of  the  collateral  in  hand  or  the  pro- 
ceeds received  therefrom  since  the  insolven- 
cy, and  therefore  the  appeal  should  be  sus- 
tained. 


WALKER  v.  WALKER. 

(Supreme  Court  of  Rhode  Island.     July  1, 
1907.) 

1.  Wnxs— Testamentabt  Capaoitt  —  Undue 
Influence. 

In  a  will  contest,  evidence  held  insnfficient 
to  authorize  submission  of  the  issue  whether  tes- 
tator had  testamentary  capacity  or  whether  the 
will  was  the  result  of  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  768,  769.] 

2.  Witnesses— Contradiction— Former  Tes- 
timony. 

Where  the  former  testimony  of  an  attest- 
ing witness  was  offered  in  a  will  contest  to  con- 
tradict the  evidence  of  the  witness,  but  it  did 
not  tend  to  contradict  the  witness  as  to  the  ma- 
terial facts  attending  the  execution  of  the  will, 
it  was  properly  excluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  J  1273.] 

8.  Same— Examination— Discretion. 

It  was  within  the  discretion  of  the  trial 
court  to  refuse  to  allow  counsel  to  examine  his 
own  witness  as  to  what  questions  were  not  ask- 
ed him  at  a  prior  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60,  Witnesses,  M  792-797.] 


4.  Appeal— Prejudice— Exclusion    of   Evi- 
dence. 

The  exclusion  of  evidence  which  is  after- 
wards admitted  is  not  prejudicial  error. 

[Ed.  Note.— B'or  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  }  4171.] 

5.  Same— Trial— Misconduct  or  Counsel. 

Where,  in  a  will  contest,  a  verdict  was  di- 
rected for  proponent,  a  statement  made  by  pro- 
ponent's counsel  that  he  wished  to  refresh  the 
recollection  of  a  witness  about  certain  things 
and  that  her  recollection  was  not  good,  though 
improper,  was  not  prejudicial  to  contestant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4135.] 

6.  Wills— Contest— Evidence. 

Where  a  will  bequeathed  an  allowance  to 
contestant,  evidence  that  the  allowance  had  been 
suspended  while  the  will  was  in  litigation  was 
properly  disallowed. 

7.  Same— Immaterial  Evidence— Objection. 

In  a  will  contest,  it  was  within  the  discre- 
tion of  the  trial  judge  to  exclude  a  question 
asked  for  contestant  on  cross-examination  of  a 
witness  for  proponent  as  to  whether  witness 
knew  of  contestant  finding  any  fault  with  the 
way  testator's  business  was  going,  and  how  the 
proceeds  were  being  divided,  as  immaterial. 

Exceptions  from  Superior  Court;  Provi- 
dence County. 

Will  contest  by  Bessie  C.  WUker  agninst 
William  Howard  Walker,  as  executor.  From 
a  judgment  allowing  the  will,  contestant 
brings  exceptions.    Overruled. 

John  W.  Hogan,  for  appellant  Edwards 
&  Angell,  Herbert  A.  Rice,  and  Frank  H. 
Swan  (Seeber  Edwards,  of  counsel),  for  ap- 
pellee. 

PER  CURIAM.  A  consideration  of  the  ex- 
ceptions to  the  direction  of  a  verdict  In  favor 
of  the  will  and  to  the  exclusion  of  testimony 
offered  by  the  appellant  to  show  unsoundness 
of  mind  and  undue  Influence  is  sufficient  for 
a  decision  of  the  case. 

The  thirty-fifth  exception  is  to  the  direc- 
tion of  a  verdict  In  favor  of  the  will.  The 
proof  of  the  formal  execution  x>f  the  will  is 
undisputed.  Competent  evidence  of  want  of 
testamentary  capacity  or  undue  Influence  at 
the  time  of  the  execution  of  the  will  is  utter- 
ly lacking.  We  have  carefully  read  all  the 
testimony  of  the  appellant's  witnesses,  and 
find  absolutely  no  evidence  worthy  of  the 
name  to  show  mental  unsoundness  in  the 
testator.  It  shows  at  the  most  a  hesitating 
and  uncertain  opinion  in  the  minds  of  wit- 
nesses, most  of  whom  are  interested  or  in 
sympathy  with  the  appellant  or  hostile  to 
the  testator,  that  the  mind  of  the  testator 
bad  become  enfeebled.  A  few  of  them,  un- 
der pressure  of  rigid  examination,  are  in- 
duced to  declare  that  they  believe  his  mind 
to  have  been  unsound.  When  we  examine 
the  reasons  upon  which  this  opinion  Is  said 
to  be  based,  they  are  found  to  consist  of  the 
most  natural  actions  of  a  man  physically  en- 
feebled by  disease  and  age,  as,  -for  instance, 
that  he  was  urgent  that  the  time  for  taking 
his  medicine  should  not  be  passed,  and  that 
be  shed  tears  at  the  thought  that  he  might 
not  again  be  alive  to  attend  a  Thanksgiving 
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reunion  of  Mb  family.  A  circumstance  upon 
which  many  of  these  witnesses  Insisted  as  a 
clear  proof  of  weakness  of  mind  was  that 
the  testator,  in  the  autumn  and  winter  of 
1903,  was  Interested  In  drawing  plans  for  a 
naptha  launch  which  he  intended  to  have 
built  for  his  use  the  next  summer.  These  wit- 
nesses agreed  in  thinking  that  a  man  so  near 
death  as  they  conceived  him  to  be  must  be 
insane  to  busy  himself  with  plans  for  out- 
door sports  the  next  summer.  As  a  matter 
of  fact  the  launch  was  built  upon  the  testa- 
tor's plans,  and  in  the  summer  of  1901  he 
made  use  of  It  as  he  had  intended.  The  oth- 
er circumstances  which  these  witnesses  de- 
tail at  great  length  are  the  trivial  events  of 
an  ordinary  sick  room,  as,  on  one  occasion, 
when  his  appetite  was  rather  better  than 
usual,  he  said,  "See  how  much  I  have  eaten." 
On  other  occasions  he  showed  disinclination 
to  converse  and  at  times  dozed  in  his  chair. 
It  would  be  unworthy  of  the  function  of  a 
Judge  to  allow  such  evidence  to  go  to  a  jury 
as  a  possible  foundation  for  a  verdict  of  un- 
soundness of  mind. 

The  evidence  relied  upon  by  the  appellant 
as  tending  to  show  undue  Influence  Is  equal- 
ly unsatisfactory.  It  Is  abundantly  proved 
that  the  testator  cherished  a  warm  affection 
for  the  appellant  from  her  Infancy  until  the 
close  of  his  life.  She  was  the  child  of  a  de- 
ceased son,  and  took  her  father's  place  In  his 
regard.  It  Is  said  by  several  witnesses  that 
he  declared  his  intention  of  providing  for  her 
as  he  would  have  done  for  her  father  If  he 
had  lived — that  she  should  have  her  father's 
share.  The  will  gives  the  appellant  during 
the  life  of  the  testator's  widow  the  same  al- 
lowance she  had  during  the  testator's  life, 
then  for  her  life  about  one-third  the  Income 
of  the  estate,  and,  after  her  death,  to  her  Is- 
sue a  substantial  portion.  There  is  no  evi- 
dence what  the  testator  considered  her  "fa- 
ther's share"  .ought  to  be  except  that  it  may 
be  inferred  from  a  former  will  made  In  1895, 
when  he  was  undeniably  in  full  vigor  of 
body  and  mind,  which  was  offered  in  evi- 
dence by  the  appellant  The  difference  be- 
tween the  two  documents  with  reference  to 
the  appellant  is  slight,  and  furnishes  no 
ground  for  supposing  undue  Influence.  If 
this  will  was  not  unnatural  nor  unreasonable 
In  the  testator's  circumstances,  neither  was 
the  second. 

There  is  no  direct  evidence  that  the  execu- 
tor exerted  any  Influence  upon  the  testator 
for  his  own  benefit  or  the  benefit  of  his  chil- 
dren, or  of  any  undue  Influence  being  exerted 
upon  the  testator  from  any  source  or  for  any 
purpose  relating  to  the  disposition  of  his 
property.  Considering  the  admitted  confi- 
dence which  the  testator  had  in  the  executor, 
whom  he  appoints  trustee,  Justified  by  long 
years  of  filial  service,  the  conditions  of  the 
trust  are  not  surprising,  and  at  the  most 
could  be  ground  for  a  suspicion  only  that 
they  were  suggested  by  the  executor,  not 
tnat  they  were  imposed  by  the  younger  man 


upon  one  whose  direction  he  had  always  been 
accustomed  to  follow.  In  short,  there  is  no 
evidence  either  verbal  or  documentary  which 
tends  to  show  in  any  of  the  provisions  of  the 
will  a  substitution  of  the  will  of  another  per- 
son for  the  free  will  and  choice  of  the  testa- 
tor which  Is  what  the  law  calls  undue  influ- 
ence. On  this  contention,  therefore,  as  on 
the  first,  there  was  no  evidence  in  a  legal 
sense  to  go  to  the  Jury  In  support  of  it 

It  remains  to  consider  the  appellant's  other 
exceptions. 

The  first  exception  is  to  the  exclusion  of 
former  testimony  of  the  attesting  witness. 
The  testimony  offered  did  not  tend  to  contra- 
dict the  evidence  of  this  witness  as  to  the 
material  facts  attending  the  execution  of  the 
will  and  was  therefore  rightly  excluded. 

The  third  exception  seems  to  be  founded 
on  the  refusal  of  the  court  to  allow  the  ap- 
pellant's counsel  to  examine  his  own  witness 
as  to  what  questions  were  not  asked  him  at 
a  previous  trial.  The  refusal  was  within  the 
discretion  of  the  court 

The  fourth,  fifth,  and  sixth  exceptions  are 
based  on  the  rejection  of  evidence  to  show 
that  the  mother  of  the  appellant  and  the  tes- 
tator had  business  with  each  other,  implying 
confidential  relations.  In  the  view  which 
we  have  taken  of  the  appellant's  case,  no 
evidence  of  this  kind  could  add  to  its  strength. 
But  this  evidence  was  afterwards  admitted. 

The  seventh  exception  is  to  a  remark  made 
by  the  counsel  for  the  proponent  as  follows : 
"I  want  to  refresh  her  recollection  about 
some  of  these  things.  Her  recollection  about 
these  things  is  not  very  good."  This  com- 
ment on  the  testimony  of  the  witness  was 
premature  and  Improper,  but  cannot  have 
had  any  Influence  upon  the  court  in  weighing 
the  evidence  on  behalf  of  the  appellant    - 

The  eighth  exception  Is  to  the  exclusion  of 
evidence  tending  to  show  Interest  in  one  of 
the  proponent's  witnesses.  In  the  view  which 
we  have  taken  of  the  case,  considering  on- 
ly the  evidence  offered  to  Impeach  the  will, 
this  exception  becomes  Immaterial. 

The  ninth  exception  is  to  the  exclusion  of 
evidence  that  the  allowance  directed  to  be 
paid  to  the  appellant  had  been  suspended 
while  the  will  was  in  litigation.  The  exclu- 
sion was  right  The  only  effect  of  such  evi- 
dence could  have  been  to  prejudice  the  Jury. 

The  tenth  and  eleventh  exceptions  are  ex- 
pressly waived. 

The  fifteenth  exception  Is  to  the  exclusion 
of  testimony  to  show  the  interest  of  one  of 
the  proponent's  witnesses.  This  becomes  im- 
material for  the  same  reason  as  the  eighth, 
and  the  fact  inquired  for  was  afterwards  ad- 
mitted. 

The  second,  twelfth,  thirteenth,  fourteenth, 
sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  twenty-first,  twenty-second,  twen- 
ty-third, twenty-fourth,  twenty-fifth,  twenty- 
sixth,  twenty-seventh,  twenty-eighth,  twenty- 
ninth,  thirtieth,  and  thirty-first  exceptions 
relate  to  the  admission  of  evidence  offered 
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by  the  proponent  of  the  will  which  we  have 
not  found  it  necessary  to  consider. 

The  thirty-second  exception  Is  to  the  exclu- 
sion of  the  question  proposed  by  counsel  for 
the  appellant  in  cross-examination  of  a  wit- 
ness for  the  appellee:  "Did  you  ever  know 
of  Bessie  Walker  finding  any  fault  with  the 
way  Gen.  Walker's  business  was  going  and 
how  the  profits  were  being  divided?"  We 
cannot  see  how  an  answer  to  this  question 
could  have  assisted  the  Jury  to  decide  the 
questions  before  them,  and  the  exclusion  of 
It  did  not  diminish  the  sum  of  the  evidence 
against  the  will.  It  Is  one  of  those  Immate- 
rial Inquiries  which  a  court  sometimes  ad- 
mits in  Its  discretion,  but  more  properly  may 
reject 

The  thirty-third  and  thirty-fourth  excep- 
tions relate  to  the  striking  out  of  certain  por- 
tions of  a  deposition  presented  in  support  of 
the  will,  as  follows:  "Ana.  43.  I  think  he 
was  fully  competent  to  perform  any  legal  act 
that  he  might  be  called  upon  to,  or  any  busi- 
ness transaction.  *  *  •  - 114  q.  And,  If  a 
person  manifested  that  frequently  during  the 
period  of  a  year  or  two,  would  you  say  that 
they  were  competent  to  carry  on  business  or 
make  a .  will?  A.  Perfectly.  115  Q.  When 
does  a  person  become  incompetent,  from  your 
point  of  view?  A.  When  they  can  be  easily 
Influenced  by  others,  when  they  have  not  the 
ability  to  carry  out  their  desires  so  far  as 
conducting  or  disposing  of  their  property  Is 
concerned,  as  they  have  expressed  their  de- 
sire to  do  so  before,  perhaps,  or  when  they 
are  not  competent  to  do  what  Is  best  to  do — 
I  think  then  a  man  is  not  competent  to  make 
a  will.  116  Q.  Then  your  observations  on 
which  you  express  your  expert  opinion  as  to 
a  man's  testamentary  capacity,  or  the  lack  of 
it,  depends  upon  what  he  does  rather  than 
his  condition  of  health  as  you  saw  It?  A. 
No ;  not  Just  that  I  believe  that  any  man  is 
capable  of  conducting  his  usual  business,  his 
every-day  business,  Is  capable  unless  bis 
mind  Is  In  such  a  condition  that  he  is  easily 
Influenced — I  believe  he  Is  competent  to  make 
a  will."  The  answers  stricken  out  seem  to 
have  been  favorable  to  the  proponent  rather 
than  to  the  appellant;  but  as  we  have  not 
found  It  necessary  to  consider  the  deposition 
as  a  whole,  the  modification  of  It  does  the 
appellant  no  harm. 

The  appellant's  exceptions  are  overruled, 
and  the  cause  Is  remanded  to  the  superior 
court  for  entry  of  a  decree  and  subsequent 
proceedings  in  accordance  with  the  verdict 


(28  k.  1.  SO) 

BOWERS  v.  NARRAGANSETT  REAL  ES- 
TATE CO. 

(Supreme  Court  of  Rhode  Island.    June  27, 
1907.) 

Covenants  —  Incttmbbances  —  Bbiaoe- 

Stbeet  Improvements— Assessments— Lien. 

Gen.  Laws  1886,  c.  48,  J  2,  declares  that 

all  taxes  assessed   against  any  person  in  any 

town  for  either  real  or  personal  property  shall 


constitute  a  lien  on  his  real  estate  therein,  and 
section  3  declares  that  all  taxes  assessed  against 
the  owner  of  any  real  estate  shall  constitute  a 
lien  thereon  for  the  space  of  two  years  after  the 
assessment,  and,  if  such  real  estate  be  not  alien- 
ated, then  until  collected.  Chapter  72,  §  31,  de- 
clares that  the  cost  of  setting  curbstones  after 
certain  preliminary  steps  have  been  taken  shall 
be  included  in  the  next  assessment  of  taxes  for 
the  town  against  such  land  or  the  owner  thereof. 
Held  that,  prior  to  the  next  assessment  of  land 
for  taxes  after  the  curbing  of  a  street,  there  was 
no  lien  on  the  land  for  the  coat  of  such  curbing 
within  a  covenant  in  a  deed  against  incumbran- 
ces. 

Action  by  Mary  A.  Bowers  against  the  Nar- 
ragansett  Real  Estate  Company  for  breach 
of  a  covenant  against  Incumbrances.  On  de- 
fendant's exception  to  a  decision  sustaining 
plaintiffs  demurrers  to  defendant's  pleas. 
Sustained. 

See  67  Atl.  824. 

'Argued  before  DUBOIS,'  BLODGETT, 
JOHNSON,  and  PARKHUR8T,  JJ. 

Peter  C.  Cannon,  for  plaintiff.  Gardner, 
Plrce  &  Thornley  (William  W.  Moss,  of 
counsel),  for  defendant 

BLODGETT,  J.  To  the  amended  declara- 
tion the  defendant  has  pleaded,  first  that 
"the  charge  and  apportionment  of  the  cost  of 
the  curbing  laid  In  front  of  the  lots  belonging 
to  the  said  defendant  including  the  premises 
described  in  said  declaration,  and  the  bill  for 
said  cost  were  not  approved  by  said  board  of 
aldermen  of  said  city  of  Providence  until 
after  said  5th  day  of  January,  A.  D.  1906," 
which  was  the  date  of  the  execution  and  de- 
livery of  the  warranty  deed  In  question,  and 
hence  that  no  lien  therefor,  or  Incumbrance, 
attached  at  the  date  of  said  deed;  and,  sec- 
ond, that  "the  calculation  of  the  amount  and 
kind  of  curbing  and  the  cost  thereof  was  not 
made  separately  for  the  curbing  laid  In  front 
of  the  said  premises  sold  to  the  said  plaintiff 
until  more  than  six  months  later"  than  the 
execution  and  delivery  of  said  deed;  and, 
third,  "that  the  said  curbing  was  not  laid  In 
front  of  the  premises  In  said  declaration  de- 
scribed, nor  the  cost  of  the  same  ascertain- 
ed, or  confirmed  by  said  board  of  aldermen, 
until  after  the  execution  and  delivery  of  the 
deed  In  said  declaration  mentioned."  To 
these  several  pleas  the  plaintiff  has  demur- 
red, and  thereby  admits  the  truth  of  said 
averments  for  the  purposes  of  this  Inquiry. 

It  is  evident  that,  upon  this  state  of  the 
pleadings,  there  was  no  lien  created  at  the 
date  of  the  deed.  Indeed,  the  only  provisions 
of  the  statute  creating  a  lien  upon  real  es- 
tate, even  for  general  taxes,  are  contained  in 
the  provisions  of  sections  2  and  8,  c.  48,  Gen. 
Laws  1896,  as  follows: 

"Sec.  2.  All  taxes  assessed  against  any  per- 
son in  any  town  for  either  personal  or  real 
estate  shall  constitute  a  Hen  on  his  real  es- 
tate therein. 

"Sec.  3.  All  taxes  assessed  against  the  own- 
er of  any  real  estate  shall  constitute  a  lien 
on  such  real  estate  In  any  town,  for  the 
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space  of  two  years  after  the  assessment,  and, 
If  sucb  real  estate  be  not  aliened,  then  until 
the  same  Is  collected." 

Under  the  provisions  of  section  31  of  chap- 
ter 72  the  costs  of  setting  curbstones,  after 
certain  preliminary  steps  have  been  taken, 
are  to  be  "included  In  the  next  assessment  of 
taxes  for  such  town  against  such  land  or  the 
owner  thereof."  We  see  no  reason  In  prin- 
ciple, and  certainly  there  Is  no  express  stat- 
utory authority,  for  the  creation  of  a  lien 
therefor  prior  to  that  time,  and  that  this 
lien  is  to  endure  and  the  collection  of  the 
same  is  to  be  enforced  in  the  same  manner 
and  under  the  same  provisions  of  law  as 
other  real  estate  taxes.  Indeed,  sucb  costs  do 
not  become  taxes  at  all  until  they  have  been 
so  assessed,  and  It  is  only  as  taxes  that  they 
are  secured  by  a  lien  on  real  estate.  It  is  ad- 
mitted by  the  pleadings  that  such  assessment 
was  not  made  until  after  the  execution  and 
delivery  of  the  deed  In  question,  and  hence 
It  follows  that  there  was  no  breach  of  the 
covenant  against  incumbrances  at  that  time, 
and  that  the  entry  of  Judgment  for  the  plain- 
tiff was  erroneous.  Bradley  v.  Dike,  57  N. 
J.  Law,  471,  32  Atl.  132;  Tull  v.  Royston,  30 
Kan.  617,  2  Pac.  866;  Lyon  v.  Alley,  130  D. 
S.  177,  9  Sup.  Ct.  480,  32  L.  Ed.  899. 

The  defendant's  exception  to  the  decision 
sustaining  the  plaintiff's  demurrers  to  the' 
defendant's  plea  is  sustained,  and  the  case 
is  remanded  to  the  superior  court  for  fur- 
ther proceedings. 


(28  R.  I.  S87) 
PROSPEET  v.  RHODE  ISLAND  SUBUR- 
BAN BY.  CO. 

(Supreme  Court  of  Rhode  Island.    June  27, 
1907.) 

Cabbikbs  —  Suburban  Railways  —  Dunr  to 
Passenger— Pbotection  fbom  Cold. 

Plaintiff  was  a  passenger  on  one  of  defend- 
ant's suburban  electric  cars,  which  became  stall- 
ed in  a  snowstorm,  so  that  plaintiff  was  obliged 
with  her  infant  child  to  remain  in  the  car  for 
11*4  hours,  during  which  she  suffered  from  cold, 
at  the  end  of  which  time  the  conductor  obtain- 
ed shelter  for  plaintiff  and  her  child  in  a  near- 
by house.  Held,  that  defendant's  contract  duty 
to  carry  plaintiff  safely  to  her  destination  and  so 
conduct  the  operation  of  its  cars  as  not  to  injure 
her  protected  plaintiff  only  against  any  willful 
act  or  negligence  on  the  part  of  defendant's  em- 
ployes, and  that  the  conductor  was  under  no 
legal  obligation  to  take  steps  before  he  did  to 
find  comfortable  shelter  for  plaintiff  outside  the 
car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1121.] 

Actios  by  Mary  E.  Prospert  against  the 
Rhode  Island  Suburban  Railway  Company. 
A  verdict  was  directed  for  defendant,  and 
plaintiff  moved  for  a  new  trial.    Dented. 

Argued  before  DOUGLASS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Page  A  Page  &  Cashing,  for  plaintiff.  Hen- 
ry W.  Hayes,  for  defendant 


PARKHURST,  J.  This  Is  an  action  of 
trespass  on  the  case  for  negligence.  The  case 
was  tried  before  a  Jury  in  the  common  pleas 
division  on  the  16th  day  of  May,  1904,  and 
after  the  plaintiff  had  submitted  her  evidence 
the  defendant's  counsel  moved  that  a  verdict 
be  directed  for  the  defendant  This  motion 
was  granted  by  the  court,  and  a  verdict  was 
accordingly  directed,  and  to  this  ruling  the 
plaintiff  duly  excepted.  The  case  now  comes 
up  on  the  plaintiff's  petition  for  a  new  trial, 
based  upon  exception  to  the  aforesaid  ruling 
and  claiming  that  the  same  was  erroneous. 

The  declaration  alleged  that  the  plaintiff 
was,  on  December  13, 1902,  a  passenger  on  one 
of  the  defendant's  electric  cars,  and  that  "the 
said  car  then  and  there  became  and  was 
stopped  and  stalled  in  a  certain  deep  snow 
and  snowstorm,  and  thereupon  became  and 
was  very  cold  and  of  a  temperature  and 
condition  dangerous  to  the  health  of  any  per- 
son remaining  in  the  same  while  the  same 
was  unheated  as  aforesaid."  Said  declara- 
tion further  alleged  that  It  was  the  duty  of 
the  defendant  to  then  and  there  "use  due 
care  to  transfer  and  forward  the  plaintiff  to 
some  place  of  shelter  and  warmth,  and  where 
she  would  not  be  exposed  to  the  aforesaid 
dangers  of  said  car."  And  the  declaration 
averred  that  the  defendant  negligently  allow- 
ed the  plaintiff  to  remain  In  the  condition 
aforesaid  for  a  long  time,  to  wit  about  11% 
bours,  and  that  If  the  defendant  had  used 
due  care  and  made  reasonable  exertions  to 
relieve  the  plaintiff  from  said  dangerous  sit- 
uation, it  could  have  done  so ;  that  the  plain- 
tiff was  Injured  by  said  neglect  and  she  her- 
self was  In  the  exercise  of  due  care  and  un- 
able to  transfer  herself  to  a  place  of  shelter 
and  warmth  on  account  of  said  deep  snow 
and  severe  storm.  The  plea  was  the  general 
issue. 

Evidence  was  introduced  by  the  plaintiff 
to  prove  the  allegations  of  fact  contained  In 
the  declaration,  and  to  the  effect  also,  that 
the  car  was  stopped  by  the  snow  at  different 
places  from  time  to  time  as  efforts  to  move 
the  car  were  made  and  were  partially  suc- 
cessful, and  that  there  were  dwelling  houses 
near  said  places  where  the  car  was  stopped, 
and  that  the  plaintiff  requested  the  conductor 
to  apply  to  the  residents  of  one  or  more  of 
said  houses  for  shelter  for  herself  and  her  In- 
fant son,  and  that  the  conductor  refused  so  to 
do  until  after  3  o'clock  a.  m.  on  the  day  after 
she  took  passage,  when  he  did  apply  to  a 
man  who  was  walking  in  the  road,  and  ob- 
tained admission  for  the  plaintiff  and  her 
child  and  another  passenger  to  a  house  near- 
by. No  testimony  Is  offered,  however,  to 
show  Just  how  near  any  one  of  the  other 
houses  was  to  the  car,  or  whether  It  was  pos- 
sible for  the  conductor  safely  to  convey  the 
plaintiff  and  her  baby  to  any  one  of  these 
houses  at  the  time  of  her  request.  It  Is  as 
fair  to  suppose  that  the  conductor  did  not  at- 
tempt to  assist  the  plaintiff  to  any  of  the  oth- 
er houses  because  of  the  danger  of  such  at- 
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tempt  as  it  Is  to  say  that  he  refused  for  any 
other  reason.  There  Is  no  testimony  to  show 
that  the  conductor  himself  left  his  car,  or 
could  leave  It  safely,  for  any  distance,  or  at 
all,  at  such  times. 

The  plaintiff  claims  that,  under  these  cir- 
cumstances, the  general  duty  of  the  defend- 
ant to  carry  Its  passengers  safely  to  their  des- 
tination, Including  Its  duty  to  protect  them 
from  Injury  while  in  transit,  is  broad  enough 
to  Include  the  further  duty,  in  a  case  like  the 
present,  when  the  further  operation  of  the 
car  is  prevented  by  the  act  of  God,  to  place 
its  passengers  In  a  position  of  warmth  and 
shelter  and  to  protect  them  from  the  effects 
of  the  elements,  and  that  by  reason  of  its 
failure  so  to  do  it  was  guilty  of  neglect  of 
duty,  and  thereby  became  liable  to  the  plain- 
tiff for  her  injury  and  suffering.  No  case 
has  been  cited  where  the  duty  of  the  carrier 
of  passengers  has  been  beld  to  extend  thus 
far,  and  counsel  on  both  sides  have  assured 
us  that  they  have  made  diligent  search  for 
such  authority  and  have  found  none,  and 
none  such  has  come  to  the  attention  of  the 
court 

The  contract  of  the  defendant  in  this  case 
was  to  carry  the  passenger  safely  to  her 
point  of  destination,  and  so  to  conduct  the  op- 
eration of  its  cars  as  not  to  Injure  her  by 
any  willful  act  or  negligence  on  the  part  of 
its  employes.  The  defendant  could  not  be 
held  to  be  guilty  of  negligence  in  falling  to 
further  operate  its  car  after  It  had  been  stop- 
ped by  the  snow,  having  exhausted  all  its 
power  In  the  effort  to  move  the  car  from 
time  to  time  against  the  accumulation  of  the 
snow.  It  was  not,  then,  guilty  of  negligence 
In  not  carrying  the  plaintiff  to  her  destina- 
tion; and,  having  carried  her  as  far  as  it 
could  by  the  exercise  of  Its  power  with  the 
appliances  at  Its  disposal,  it  had  done  all 
that  could  be  required  to  carry  out  its  legal 
duty  in  her  behalf.  It  would,  indeed,  have 
been  an  act  of  humanity  and  kindness  on  the 
part  of-  the  conductor,  as  of  any  other  per- 
son seeing  the  plaintiff  helpless  and  exposed 
to  injury  from  cold  and  snow,  to  have  helped 
her  to  a  place  of  safety,  if  possible ;  and  the 
duty  of  so  doing,  resting  In  moral  rather  than 
in  legal  obligation,  would  have  been  a  per- 
sonal one,  resting  upon  the  conductor  or  the 
motorman  as  an  individual,  and  not  as  an 
agent  or  servant  of  the  defendant  corpora- 
tion, in  the  same  way  and  to  the  same  extent 
that  it  would  have  rested  upon  any  Individu- 
al, had  the  plaintiff  seen  fit  to  leave  the  car 
and  endeavor  to  struggle  through  the  snow 
to  a  place  of  safety.  The  duty  of  assistance 
or  rescue  in  distress  in  such  case  rests,  not  in 
contract,  or  in  legal  obligation,  but  in  moral 
obligation  growing  out  of  human  relations, 
and  therefore  Is  not  a  proper  ground  of  ac- 
tion for  damages.  As  stated  above,  there  is 
no  evidence  to  show  that  a  removal  of  the 
plaintiff  and  her  Infant  son  from  the  car 
could  have  been  safely  made  at  any  time  be- 
fore it  was  actually  done,  and  It  may  well  be 


that  the  attempt,  If  made,  would  have  caused 
greater  injury  than  was  actually  suffered. 

We  are  of  the  opinion  that  the  court  below 
did  not  err  In  directing  a  verdict  for  the  de- 
fendant upon  the  evidence  before  It  The 
plaintiff's  petition  for  a  new  trial  Is  denied, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  Judgment  upon  the 
verdict 


(IS  R.  I.  886) 

ASHAWAT  NAT.  BANK  t.  SUPERIOR 
COURT. 

(Supreme   Court   of   Rhode   Island.     June  24, 
1907.) 

1.  Tbial— Decision— Entby— Vacation. 

Court  and  Practice  Act  1905,  g  303.  pro- 
vides that,  in  every  case  tried  by  the  district 
court  or  the  superior  court  without  the  inter- 
vention of  a  jury,  the  court  shall  briefly  note 
its  conclusions  of  law  and  fact  on  its  docket 
or  file  the  same  with  the  papers  in  the  case,  and 
such  record  shall  be  known  as  a  "decision." 
Beld,  that  where  the  superior  court  entered  on 
its  docket,  in  an  action  to  charge  an  adminis- 
trator with  unfaithful  administration,  the  words: 
"Nov.  19,  1906.  Heard  and  decision  for  appel- 
lant. Exceptions" — such  entry  was  a  full  and 
complete  record  of  the  decision  that  the  appellee 
administrator  was  guilty  of  unfaithful  admin- 
istration, and  hence  the  court  had  no  power  to 
treat  the  decision  as  ineffective,  and  to  enter 
a  new  decision  as  of  February  12,  1907,  after 
vacating  the  former:  "That  appellee  was  guilty 
of  unfaithful  administration  as  stated  in  said 
complaint.    Appellee's  exception  noted,"  etc. 

2.  Courts— Recobdb— Amendment  Nunc  Pbo 
Tunc. 

Where  the  court  finds  it  necessary  to  amend 
its  record  in  the  interest  of  truth,  the  amend- 
ment should  be  made  as  of  the  day  of  the  first 
decision. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  i  3(58.] 

3.  TbiaI/— Bx   Coubt— Decision— Amendment 
—Statutes 

Under  Court  and  Practice  Act  1905,  I  428, 
providing  that  in  case  of  judgment  by  default 
or  judgment  entered  by  mistake,  or  in  decrees 
in  equity,  the  court  shall  have  control  over  the 
same  for  six  months  after  entry,  and  for  cause 
shown  may  set  them  aside  and  •reinstate  the 
cause,  or  make  a  new  entry  and  take  other 
proceedings,  with  or  without  terms,  the  court 
cannot  amend  a  valid  decision  in  an  action 
tried  to  the  court  merely  for  the  purpose  of  am- 
plifying it 

Certiorari  by  the  Ashaway  National  Bank 
against  the  superior  court    Writ  granted. 

See  67  Atl.  364. 

Argued  before  DUBOIS,  BLODGBTT, 
JOHNSON,  and  PARKHURST,  JJ. 

Albert  B.  Crafts,  for  petitioner.  Comstock 
&  Canning  and  Patrick  P.  Curran,  for  ad- 
ministrator. 

DUBOIS,  J.  This  is  a  petition  for  a  writ 
of  certiorari,  based  npon  three  alleged  errors 
of  the  superior  court  It  appears:  That  the 
petitioner  bad  a  claim  against  the  estate  of 
Daniel  A.  Taylor,  deceased,  which  it  duly 
presented  to  George  H.  Utter,  administrator 
of  the  estate  of  said  decedent  and  the  claim 
was  allowed  by  him.  That  said  administra- 
tor neglected  to  represent  said  estate  as  In- 
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solvent  within  the  time  provided  by  law,  and 
also  refused  to  paj  said  claim  according  to 
law,  whereupon  the  petitioner  filed  its  peti- 
tion In  the  probate  court,  praying  that  the 
administrator  might  be  adjudged  guilty  of 
unfaithful  administration,  and  after  due  no- 
tice and  a  full  hearing  the  probate  court  In 
effect,  decreed  that  the  administrator  had 
shown  good  reason  why  he  should  not  be  ad- 
judged guilty  of  unfaithful  administration, 
and  accordingly  he  was  found  not  guilty 
thereof.  From  this  decree  the  petitioner  duly 
appealed,  and  the  cause  was  heard  on  the 
19th  day  of  November,  1906,  by  the  superior 
court  without  a  Jury,  by  agreement  of  the 
parties,  and  decision  was  then  and  there 
rendered  for  the  appellant,  and  the  clerk  of 
the  superior  court  for  Washington  county, 
by  direction  of  the  Justice,  made  the  follow- 
ing entry :  "Nov.  19th,  1906.  Heard  and  de- 
cision for  appellant  Exceptions."  That  on 
the  22d  day  of  the  same  November  George  H. 
Utter  duly  filed  In  the  office  of  the  clerk  of 
the  superior  codrt  notice  of  his  intention  to 
prosecute  a  bill  of  exceptions  to  the  Supreme 
Court,  together  with  a  written  request  to  the 
court  stenographer  for  a  transcript  of  the  tes- 
timony and  trial,  and  deposited  with  the 
clerk  the  estimated  fee  for  said  transcription, 
and  the  Justice  of  the  superior  court  fixed  in 
writing  the  28th  day  of  said  November  as  the 
time  on  or  before  which  the  transcript  should 
be  delivered  by  the  stenographer  to  said  Utter 
or  his  attorney,  and  December  8,  1906,  as 
the  day  on  or  before  which  the  bill  of  excep- 
tions and  transcript  of  testimony  and  trial 
should  be  filed  In  the  clerk's  office.  That  on. 
said  November  28th  the  said  Justice  granted  a 
further  extension  to  said  stenographer  for  the 
delivery  of  the  transcript  to  the  appellee,  until 
the  30th  day  of  November,  1906,  upon  which 
day  the  stenographer  duly  delivered  the  tran- 
script. That  on  the  3d  day  of  said  December 
the  bill  of  exceptions  and  transcript  afore- 
said were  duly  filed  by  the  appellee,  and  no- 
tice thereof  was  served  upon  the  appellant, 
and  on  December  6,  1906,  the  clerk  of  the 
superior  court  duly  transmitted  the  bill  of 
exceptions  and  transcript  aforesaid  to  the 
said  Justice  of  the  superior  court.  That  no 
hearing  was  had  upon  the  allowance  of  the 
bill  of  exceptions,  and  said  Justice  of  the  supe- 
rior court,  for  a  period  of  more  than  20  days 
after  the  filing  of  the  bill  of  exceptions,  fail- 
ed to  act  upon  the  same  or  the  transcript  of 
the  evidence ;  and  George  H.  Utter,  within  30 
days  after  the  filing  of  the  bill  of  exceptions, 
failed  to. take  any  steps  to  establish  the  truth 
of  said  exceptions  In  this  court  That  on  the 
12tb  day  of  February,  1907,  the  said  Justice 
of  the  superior  court,  without  any  further 
hearing  In  the  matter,  and  in  the  absence  of 
the  parties  and  their  attorneys,  caused  the 
following  entry  to  be  made  by  the  clerk  of 
the  superior  court:  "That  the  appellee  was 
guilty  of  unfaithful  administration  as  stated 
In  said  complaint.  Appellee's  exception  not- 
ed.   That  the  appellee  honestly  and  reason- 


ably did  believe  said  estate  to  be  solvent  with- 
in the  whole,  of  said  period  of  30  days.  Ap- 
pellant's exception  noted.  Decision  as  of 
February  12,  1907,  and  docket  entry  of  No- 
vember 19,  1906,  vacated."  That  after  the 
12th  day  of  said  February  said  George  H. 
Utter  gave  notice  of  his  Intention  to  prosecute 
a  bill  of  exceptions  to  the  decision  of  the  su- 
perior court  of  that  date,  and  took  all  the  pre- 
scribed steps  to  bring  the  same  before  the 
Supreme  Court  as  if  no  former  proceedings 
had  been  had  therein.  The  following  are  the 
causes  of  error  assigned  by  the  petitioner: 
(1)  The  rendition  of  a  decision  by  the  superior 
court  on  February  12,  1907,  was  erroneous, 
null,  and  void.  (2)  The  vacating,  or  attempt 
to  vacate,  on  February  12,  1907,  of  the  deci- 
sion of  November  19,  1906,  was  illegal  and 
erroneous,  null,  and  void.  (3)  The  allowance 
of  the  transcript  and  bill  of  exceptions  after 
said  February  12,  1907,  and  all  transactions 
and  proceedings  thereon,  were  Illegal  and 
erroneous,  null,  and  void. 

This  raises  the  question:  Did  the  Justice 
of  the  superior  court  decide  the  cause  on 
November  19,  1906,  and,  If  so,  what  author- 
ity did  he  have  to  redeclde  It  on  the  12th 
day  of  February,  1907,  and  to  vacate  the 
docket  entry  of  the  first-mentioned  day? 
By  the  provisions  of  the  Court  and  Practice 
Act  1905,  §  303:  "In  every  case  tried  by  the 
district  court,  or  by  the  superior  court,  with- 
out the  Intervention  of  a  Jury,  the  court  de- 
ciding the  same  shall  briefly  note  its  con- 
clusions of  law  and  fact  on  Its  docket  or  file 
the  same  with  the  papers  In  the  case,  and 
such  record  shall  be  known  as  a  decision." 
This  statute  provides  for  a  record  proof  of 
a  decision.  The  record  may  consist  of  a 
docket  entry  or  may  be  contained  In  a  re- 
script. There  is  record  evidence  of  the  de- 
cision of  the  superior  court  There  Is  the 
docket  entry:  "November  19,  1906.  Heard 
and  decision  for  appellant.  Exceptions." 
This  Is  a  brief  note  of  the  conclusions  of 
law  and  fact  It  Is  also  full  and  complete. 
The  only  question  before  the  court  was 
whether  the  petition  of  the  appellant  that 
the  appellee  might  be  adjudged  guilty  of 
unfaithful  administration,  should  be  granted 
or  denied,  and  the  court  found  in  favor  of 
the  appellant,  and  saved  the  rights  of  the  ap- 
pellee by  minuting  "Exceptions"  In  his  fa- 
vor. There  can  be  no  valid  claim  that  this 
was  not  a  docket  entry,  because  the  court 
Itself  In  Its  later  entry  of  February  12,  1907, 
In  terms  treats  It  as  such  and  attempts  to 
vacate  the  same.  No  satisfactory  reason 
has  been  given  for  the  decision  of  February 
12,  1907.  The  words:  "That  the  appellee 
was  guilty  of  unfaithful  administration  as 
stated  in  said  complaint  Appellee's  excep- 
tion noted" — mean  no  more  than  the  words 
of  the  decision  of  November  19,  1906,  here- 
inbefore set  out;  while  the  additional  words, 
which  merely  attempt  to  soften  the  technical 
asperity  of  the  decision,  mean  nothing  at  all. 
While  it  Is  true  that  under  the  provisions 
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of  Court  and  Practice  Act  1905,  8  428.  "In 
case  of  judgment  by  default,  or  In  case  of 
judgment  entered  by  mistake,  or  In  case  of 
decrees  In  all  equity  causes  and  causes  fol- 
lowing the  course  of  equity,  tbe  court  en- 
tering the  same  shall  nave  control  over  the 
same  for  the  period  of  six  months  after  the 
entry  thereof,  and  may,  for  cause  shown,  set 
aside  the  same  and  reinstate  tbe  cause  or 
make  new  entry  and  take  other  proceed- 
ings, with  proper  notice  to  parties,  with  or 
without  terms,  as  it  may  direct  by  general 
rule  or  special  order,"  it  is  also  true  that 
this  section  has  no  applicability  to  tbe  ques- 
tion before  us.  This  was  neither  the  case 
of  a  judgment  by  default  nor  one  entered  by 
mistake,  nor  was  it  a  decree  In  equity.  We 
find  no  statutory  authority  for  the  position 
that  cases  may  be  held  for  advisement  after 
decision  therein  has  been  recorded,  or  that 
cases  may  be  redecided  from  time  to  time 
at  the  option  of  tbe  court  One  of  the  effects 
of  such  a  practice  would  be  to  extend  the 
time  for  filing  and  prosecuting  exceptions. 
To  permit  this  to  be  done  would  be  to  nulli- 
fy the  statutes  relating  to  exceptions  and 
the  procedure  thereunder.  Such  a  result  la 
not  to  be  tolerated.  Nothing  that  has  been 
stated  Is  Intended  to  affect  the  right  of  the 
court  to  amend  its  record  at  any  time  to 
conform  to  the  truth.  If  tbe  court  had 
found  it  necessary  to  amend  its  record  In 
tbe  interest  of  truth,  no  objection  could 
rightfully  have  been  made,  but  repetition 
and  amplification  were  unnecessary  In  the 
case;  but,  If  deemed  to  have  been  neces- 
sary, they  should  bare  been  entered  as  of 
the  day  of  first  decision. 

We  are  satisfied  that  the  prayer  of  the 
decision  should  be  granted.  Let  writ  of 
certiorari  issue  accordingly. 


<»  R.  L  J60) 

BENNETT  t.  RANDALL. 

(Supreme   Court   of  Rhode  Island.     Jane  28, 
1907.) 

L  Cebtiobabi  —  Scope  of  Remedy— Probate 
Decree— Review. 

Court  and  Practice  Act  1906,  (  803,  pro- 
vides that  no  probate  order  or  decree  which  may 
be  appealed  from,  or  in  any  collateral  proceed- 
ing when  the  same  shall  not  have  been  ap- 
pealed from,  shall  be  deemed  to  be  invalid  or 
be  quashed  for  want  of  jurisdiction  appearing 
on  the  record,  if  the  probate  court  had  juris- 
diction of  the  subject-matter,  and  that  the  su- 
perior court  having  jurisdiction  of  the  parties 
to  a  probate  appeal  may  allow  amendments  to 
tbe  papers  filed  in  the  case  to  supply  any  de- 
ficiency or  correct  errors  on  proper  terms,  field, 
that  a  writ  of  certiorari  is  available  under  such 
act  to  review  a  probate  decree  appointing  a 
guardian  for  an  insane  person,  where  the  objec- 
tion went  to  tbe  court's  jurisdiction  to  enter  the 
decree. 

2.  Same — Issuance  or  Whit— Requisites. 

A  writ  of  certiorari  is  not  a  writ  of  right, 
but  will  be  granted  only  in  the  discretion  of 
tbe  court,  where  it  appears  that  the  inferior 
tribunal  has  committed  some  error  of  law  that 
baa  caused  substantial  harm  to  the  petitioner, 


who  has  not  been  guilty  of  laches  in  seeking  his 
remedy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  §§  15,  18.] 

3.  Sake  —  Disposition  of  Cause  —  Insane 
Persons— Guardianship— Appointment  of 
Guardian. 

A  guardian  was  appointed  for  petitioner, 
while  insane,  on  August  4,  1906,  without  the 
notices  required  by  Court  and  Practice  Act 
1905,  §  772,  and  on  March  20,.  1907,  he  was  dis- 
charged from  the  hospital  as  cured.  Held,  that 
the  guardianship  was  beneficial  to  petitioner, 
and  that  he  was  not  entitled  to  vacation  there- 
of on  certiorari,  because  of  the  court's  failure 
to  require  service  of  such  notices. 

Petition  for  certiorari  by  Henry  W.  Ben- 
nett against  Joe  Randall,  to  quash  respond- 
ent's appointment  as  petitioner's  guardian  for 
want  of  jurisdiction  in  the  probate  court. 
Writ  denied,  and  petition  dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and 
BLODGETT,  JOHNSON,  and  PARKHURST, 
JJ. 

Elmer  J.  Ratbbun  and  John  P.  Beagan, 
for  petitioner.  Gardner,  Plrce  te  Thornley 
(William  W.  Moss,  of  counsel),  for  respond- 
ent 


DOUGLAS,  O.  J.  This  Is  a  petition  for  a 
writ  of  certiorari  to  the  probate  court  of 
Foster,  alleging  that  a  decree  of  that  court, 
entered  on  the  4th  day  of  August  1906,  ap- 
pointing Job  Randall,  of  said  Foster,  guard- 
ian of  the  person  and  estate  of  the  petitioner, 
a  person  of  full  age  residing  In  said  Foster, 
was  erroneous,  and  ought  to  be  quashed,  for 
want  of  jurisdiction  In  said  probate  court  to 
enter  the  decree.  Tbe  petition  states  that  at 
the  time  of  the  filing  in  the  probate  court  of 
the  petition  upon  which  said  decree  was  en- 
tered the  present  petitioner,  a  resident  of  the 
town  of  Foster,  was  insane,  and  had  been  so 
adjudged  by  tbe  district  court  of  the  Eighth 
judicial  district  and  was  an  inmate  of  the 
State  Hospital  for  the  Insane,  at  Howard,  R. 
L;  that  since  that  time,  to  wit  March  20, 
1907,  upon  examination  and  Inspection  by  the 
district  court  within  whose  Jurisdiction  he 
was  committed  to  said  State  Hospital  for  the 
Insane,  he  has  been  declared  to  be  restored 
to  soundness  of  mind,  and  to  be  no  longer 
under  the  necessity  of  restraint  Tbe  error 
assigned  by  the  petitioner  as  vitiating  the 
proceedings  of  the  probate  court  Ib  that  there 
was  no  compliance  with  the  requirement  of 
section  772  of  the  Court  and  Practice  Act  of 
1905  that  "whenever  application  shall  be 
made  to  a  probate  court  for  the  appointment 
of  a  guardian  of  any  person  confined  In  an 
asylum  for  tbe  insane,"  certain  notices  shall 
be  given,  "and  then  the  court  having  first  ap- 
pointed a  guardian  ad  litem  for  such  insane 
person  may  proceed  to  act  upon  tbe  applica- 
tion." 

1.  In  Wheeler  v.  Court  of  Probate  of  Wes- 
terly, 21  R.  I.  49,  41  Atl.  574,  a  query  was 
suggested  whether  certiorari  Is  a  proper 
form  of  proceeding  to  review  the  action  of  a 
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probate  court  The  doubt  was  founded  upon 
the  opinion  of  Shaw,  O.  J.,  in  Peters  v.  Pe- 
ters, 8  Cush.  (Mass.)  529,  decided  in  1851, 
where  it  was  held  that  in  Massachusetts  the 
courts  of  probate  still  exercised  the  juris- 
diction in  the  settlements  of  estates  which 
was  originally  possessed  by  the  English  ec- 
clesiastical courts,  and  following  the  analogy 
of  tbe  English  practice  the  Supreme  Judicial 
Court  of  common  law  could  not  extend  its 
control  by  certiorari  over  them.  Another 
consideration  upon  which  Chief  Justice  Shaw 
relied  was  "that  if  the  probate  court,  even 
where  it  has  jurisdiction  over  the  general 
subject,  exceeds  Its  powers,  or  acts  in  a  man- 
ner prohibited  by  law,  its  decrees  are  not 
regarded  as  merely  irregular,  and  voidable, 
but  yet  good  and  valid,  unless  reversed,  like 
other  erroneous  or  irregular  judicial  proceed- 
ings; but  they  are  held  entirely  and  abso- 
lutely void  and  of  no  effect,  and  may  be  set 
aside  in  any  collateral  proceeding  by  plea 
and  proof.  This  would  not  be  true,  If  they 
could  be  drawn  In  question  and  vacated  by 
a  writ  of  certiorari."  But  In  Rhode  Island 
this  objection  to  the  employment  of  certiorari 
has  been  removed  by  statute.  Section  803  of 
the  Court  and  Practice  Act  of  1905  Is  as  fol- 
lows: "No  order  or  decree  of  a  probate 
court  which  may  be  appealed  from,  or  in  any 
collateral  proceeding  when  the  same  shall  not 
nave  been  appealed  from,  shall  be  deemed  to 
be  invalid,  or  be  quashed,  for  want  of  proper 
form,  or  for  want  of  jurisdiction  appearing 
upon  the  record,  if  the  probate  court  had 
jurisdiction  of  the  subject-matter  of  such  or- 
der or  decree.  The  superior  court  having 
jurisdiction  of  the  parties  to  a  probate  appeal 
may  allow  amendments  to  be  made  In  the 
papers  filed  in  the  case,  to  supply  any  defi- 
ciency or  correct  errors  therein,  upon  such 
terms  as  it  may  deem  proper."  With  respect 
to  the  first  objection,  it  seems  to  us  more 
conducive  to  simplicity  and  efficiency  In  our 
Judicial  system  to  recognize  the  status  of 
probate  courts  as  fixed  by  present  statutes 
rather  than  by  the  limitations  of  their  ances- 
try. As  constituted  at  the  present  day  they 
form  a  well-defined  part  of  our  Judicial  ma- 
chinery in  due  subordination  to  the  supervis- 
ing authority  of  the  Supreme  Court  An  ap- 
peal lies  from  the  decree  of  a  probate  court 
to  the  superior  court,  and  thence  by  bill  of 
exceptions  to  this  court,  with  substantially 
the  same  effect  upon  the  final  decision  of  the 
case  as  a  claim  of  Jury  trial  from  a  district 
court  to  the  superior  court  followed  by  a  bill 
of  exceptions  to  tnls  court  In  an  action  at 
law.  On  deliberate  consideration  of  the  ques- 
tion, therefore,  we  see  no  reason  why  the  ob- 
jections urged  In  Chief  Justice  Shaw's  opin- 
ion should  be  considered  valid  In  Rhode 
Island;  and,  Indeed,  the  question  has  been 
settled  by  Pratt  v.  Probate  Court  of  Paw- 
tucket  23  R.  I.  99,  49  Atl.  500,  where  this 
court  Issued  a  writ  of  certiorari  to  a  probate 
court  and  quashed  its  decree. 


2.  We  may  then  consider  the  question 
whether  tbe  present  Is  a  proper  case  for  the 
issuance  of  the  writ  It  is  well  settled,  In 
those  jurisdictions  where  special  statutes  do 
not  regulate  tbe  matter,  that  the  issue  of  the 
writ  is  not  a  matter  of  strict  right,  but  is 
discretionary  with  the  court.  It  must  ap- 
pear, not  only  that  the  inferior  tribunal  has 
committed  some  error  of  law,  but  also  that 
the  error  has  caused  substantial  harm  and 
that  the  petitioner  has  been  guilty  of  no 
laches  in  seeking  his  remedy.  This  court 
has  said,  in  McAloon  v.  License  Commission- 
ers, 22  R.  I.  191,  193.  46  Atl.  1047,  1048: 
"The  writ  will  not  be  granted  for  tbe  cor- 
rection of  merely  harmless,  technical,  or  for- 
ma] errors,'  which  are  not  shown  to  have  re- 
sulted prejudicially,  or  to  have  caused  sub- 
stantial injustice  to  the  relator.  4  Ency.  PI. 
&  Pr.  34,  foot  note  1.  The  m:itter  to  be  de- 
termined Is  substance,  and  not  form.  If  the 
error  is  such  that  It  does  not  affect  the  sub- 
stantial justice  of  the  case,  but  Is  in  the 
forms  of  procedure  only,  the  writ  will  be  re- 
fused. 2  Spelling,  Extr.  Rd.  §  1897."  To 
the  same  effect  are  Knapp  v.  Heller,  32  Wis. 
467;  Ex  parte  Buckley,  53  Ala.  42;  State  of 
Washington  v.  Lockhart,  18  Wash.  531,  535, 
52  Pac.  315;  People  v.  Mayor  of  New  York, 
5  Barb.  (N.  T.)  43,  49.  Accordingly,  It  is  a 
common  practice  to  examine  the  case  upon 
return  of  the  citation,  to  determine  before  Is- 
suing the  writ  whether  it  is  necessary  to 
prevent  substantial  wrong.  It  Is  said  In 
Farmington  R.  W.  P.  Co.  v.  Commissioners, 
112  Mass.  206,  214:  "The  uniform  practice 
of  this  court  for  many  years,  as  shown  in 
numerous  reported  cases,  has  been  to  hear 
tbe  whole  case  upon  the  petition,  in  order 
to  avoid  unnecessary  delay  and  expense  to 
the  parties,  and  to  enable  the  court  to  deal 
with  the  substantial  justice  of  the  case  un- 
trammeled  by  merely  formal  and  technical 
defects  In  the  record."  See,  also,  Sampson 
v.  Commissioners  of  Highways,  115  HI.  App. 
443;  Petition  of  Landaff,  34  N.  H.  163;  Town 
of  Royalton  v.  Fox,  5  Vt.  458 ;  Haven  v.  Coun- 
ty Commissioners,  155  Mass.  467,  29  N.  El 
1083;  Stone  v.  Boston,  2  Mete.  (Mass.)  220. 
We  think  this  principle  may  be  held  to  have 
special  force  in  reviewing  the  acts  of  a  pro- 
bate court  in  view  of  tbe  statute  (Court  and 
Practice  Act  1905,  §  728),  which  provides 
that  "irregularity,  defective  notice,  or  want 
or  improper  exercise  of  authority"  affecting 
the  validity  of  such  acts  may  be  supplied  or 
corrected  on  notice  to  the  parties  interested. 
We  should  be  very  reluctant  to  quash  a  de- 
cree which  the  probate  court  Is  given  the 
power  to  validate,  unless  the  Interests  of 
justice  should  absolutely  require  It.  It  ap- 
pears to  a  majority  of  the  court  that  the  case- 
presented  by  the  petitioner  Is  not  one  which 
calls  for  the  interposition  of  this  court. 

3.  The  appointment  of  a  guardian  ad  litem 
is  directed  by  the  statute;  but  the  petitioner 
who  is  now  alleged  to  be  sui  juris  states  the 
fact  that  at  the  time  the  decree  was  entered 
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he  was  insane.  The  court  having  Jurisdic- 
tion of  the  subject-matter  of  the  appointment 
of  guardians  of  insane  persons  residing  in 
the  town  of  Foster  neglected  the  require- 
ment of  the  law,  but  performed  the  substan- 
tial duty  of  appointing  a  guardian  and  fixing 
his  responsibility.  The  petitioner,  by  bis  mis- 
fortune had  become  unable  to  care  for  and 
manage  his  property.  The  conrt  appointed 
and  Installed  a  custodian,  under  substantial 
bonds,  to  act  under  legal  restraint  and  re- 
sponsible to  legal  authority.  ■  The  appointee 
is  held  to  strict  accountability  for  bis  man- 
agement of  the  property  intrusted  to  him. 
We  are  unable  to  consider  the  proceeding  aB 
otherwise  than  beneficial  to  the  petitioner. 
That  his  estate  should  have  been  cared  for 
during  his  disability  Is  an  advantage  rather 
than  a  damage  to  him,  and  to  set  aside  the 
appointment  because  a  person  had  not  been 
appointed  to  represent  him  In  the  proceedings 
would  be  to  exalt  the  letter  of  the  law  at  the 
expense  of  substantial  right.  If  the  facts 
stated  in  the  petition  are  true,  the  guardian 
ad  litem.  If  appointed,  must  have  advised 
and  consented  to  the  decree. 

The  petition  is  therefore  denied  and  dis- 
missed. 


(28  R.  I.  870) 

BROWN   v.  PROBATE  OOUBT  OP  WAR- 
WICK. 

(Supreme   Court  of  Rhode   Island.     June   28, 
1907.) 

1.  Dbtjkkabdb— Appointkeht  or  Guabdian— 
Collateral  Attack. 

Under  Gen.  Laws  1896,  c.  248,  S  7,  and 
Court  and  Practice  Act  1905,  {  803,  declaring 
that  a  probate  decree  shall  not  be  deemed  in- 
valid in  any  collateral  proceeding,  or  quashed 
for  want  of  proper  form,  or  for  want  of  juris- 
diction appearing  upon  its  face,  a  probate  de- 
cree appointing  a  guardian  for  an  Inebriate  and 
spendthrift,  which  only  adjudged  the  incom- 
petent to  be  a  person  lacking  In  discretion  in 
managing  his  estate,  was  voidable  only,  and  not 
void. 

2.  Cebtiobabi— Scope  or  Wbit — Probate  De- 
OBEE— Review. 

Certiorari  lies  to  review  the  action  of  the 
probate  court  appointing  a  guardian  for  a 
spendthrift 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  (  24.] 

3.  Same—  Natuke  of  Wbit— Discretion. 

In  the  absence  of  statute  regulating  par- 
ticular matters,  a  writ  of  certiorari  is  not  a 
matter  of  strict  right,  bnt  its  issuance  is  dis- 
cretionary with  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  »,  Certiorari,  55  15,  16.] 

4.  Save— Laches. 

Where  a  spendthrift  for  whom  a  guardian 
was  appointed,  permitted  the  guardian  without 
objection  to  mortgage  his  property  under  direc- 
tion of  the  probate  court  and  to  apply  the  pro- 
ceeds of  the  mortgages  to  his  support,  and  only 
applied  for  certiorari  to  review  the  guardian's 
appointment  for  invalidity  of  the  decree  after 
the  guardian's  death,  more  than  eight  years  af- 
ter his  appointment  petitioner  was  guilty  of 
laches,  precluding  such  relief. 

[Ed.  Note. — For  cases  in  point  *ee  Cent  Dig. 
vol.  9,  Certiorari,  i  59.] 


Certiorari  by  Peleg  Brown  against  the  pro- 
bate court  of  Warwick.    Writ  denied. 

Argued  before  DUBOIS,  BLODGETT, 
JOHNSON,  and  PARKHURST,  JJ. 

P.  Henry  Quinn,  for  petitioner.  Archibald 
C.  Matteson,  for  CentrevlMe  Savings  Bank. 

PER  CURIAM.  This  Is  a  petition  for  a 
writ  of  certiorari  to  the  probate  court  of 
Warwick,  alleging  that  a  decree  of  that  court, 
entered  on  the  12th  day  of  September,  1898, 
appointing  Job  S.  Carpenter,  of  said  War- 
wick, guardian  of  the  person  and  estate  of 
the  petitioner,  a  person  of  full  age,  residing 
In  said  Warwick,  was  erroneous,  and  ought 
to  be  quashed,  upon  the  ground  that  upon  the 
facts  found  by  said  probate  court  it  bad  no 
Jurisdiction  to  appoint  a  guardian  as  afore- 
said. The  petition  for  the  appointment  of. 
said  guardian  alleged  said  Peleg  Brown  to 
be  a  person  of  full  age,  who  from  excessive 
drinking,  gaming,  idleness,  and  debauchery, 
who  from  want  of  discretion  in  managing  his 
estate,  is  likely  to  bring  himself  or  family 
to  want  and  to  render  himself  or  family 
chargeable.  The  lack  of  Jurisdiction  upon 
which  the  petitioner  bases  his  objection  Is 
that  the  probate  court  only  adjudged  him  "to 
be  a  person  lacking  In  discretion  In  manag- 
ing his  estate." 

The  court  of  probate  had  Jurisdiction  over 
the  person  of  the  petitioner  and  of  the  sub- 
ject-matter of  the  proceeding;  1.  e„  the  ap- 
pointment of  a  guardian.  Having  such  ju- 
risdiction, Its  decree  is  not  void,  but  merely 
voidable.  By  the  provisions  of  the  statute  in 
force  at  the  time  of  the  entry  of  the  decree 
(chapter  248,  f  7,  Gen.  Laws  1896)  the  decree 
could  not  In  any  collateral  proceeding  be 
deemed  invalid,  or  quashed  for  want  of  prop- 
er form,  or  for  want  of  jurisdiction  appearing 
upon  Its  face.  Section  803  of  the  Court  and 
Practice  Act  of  1905  is  to  the  same  effect  It 
is  settled  In  this  state  that  certiorari  lies  to 
review  the  action  of  a  probate  court  Pratt 
v.  Conrt  of  Probate  of  Pawtucket,  22  R.  I. 
596,  48  Atl.  943;  Bennett  v.  Randall,  28  R.  I. 
— ,  67  Atl.  525.  Where  the  matter  Is  not 
regulated  by  special  statutes,  It  Is,  however, 
well  settled  that  the  issue  of  the  writ  la  not 
a  matter  of  strict  right  bnt  Is  discretionary 
with  the  court.  Bennett  ▼.  Randall,  supra. 
Where  the  petitioner  has  been  guilty  of  lach- 
es, the  writ  Is  generally  refused.  In  re  Lan- 
tls,  9  Mich.  324,  80  Am.  Dec.  58:  State  v. 
Blake,  35  N.  J.  Law,  209;  People  v.  Fire 
Com'rs,  77  N.  Y.  605;  People  y.  Board  of 
Police,  82  N.  Y.  506;  Long  v.  Ohio  River  R. 
R.  Co.,  35  W.  Va.  333,  13  S.  E.  1010. 

In  the  case  at  bar  It  does  not  appear  that 
any  harm  has  come  to  the  petitioner  from  the 
appointment  of  the  guardian.  Furthermore, 
he  has  permitted  the  decree  to  stand  without 
attack  for  more  than  8Va  years.  Although 
excessive  drinking  was  one  of  the  grounds 
alleged  In  the  petition  for  the  appointment  of 
the  guardian,  he  has,  according  to  his  affl- 
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davit,  been  a  total  abstainer  for  some  years, 
and  so,  presumably,  under  no  disability  on 
that  account.  He  has  permitted  the  guardian 
without  objection,  to  mortgage  bis  property 
pursuant  to  other  decrees  of  said  probate 
court,  and  to  apply  the  proceeds  of  said  mort- 
gages to  his  support,  and  has  only  moved  In 
the  matter  after  the  death  of  the  guardian. 
Such  conduct  constitutes  sufficient  laches  to 
Justify  the  refusal  of  the  writ 
The  petition  Is  denied  and  dismissed. 


(80  Conn,  ltt) 
STILLMAN  et  ox.  v.  THOMPSON  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    July 

30,  1907.) 
X.  Appeal— Motion  fob  New  Tbial— Time. 
Gen.  St  1902,  t  805,  provides  that,  if  a  mo- 
tion for  a  new  trial  In  any  case  tried  by  a  jury 
on  the  ground  that  the  verdict  is  against  the 
evidence  is  denied,  the  moving  party  may,  within 
six  days  from  judgment  on  the  verdict,  appeal 
from  the  denial  of  such  motion,  and  the  trial 
court  will  thereupon  certify  to  the  Supreme 
Court  of  Errors  all  the  evidence  in  the  case, 
and  if  such  court  be  of  the  opinion  that  the  ver- 
dict is  against  such  evidence  it  shall  grant  a 
new  trial.  Held,  that  the  mere  filing  of  a  notice 
of  appeal  within  six  days  after  the  entry  of 
judgment  on  a  verdict  was  insufficient  to  perfect 
an  appeal  from  an  order  denying  the  motion 
for  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  evidence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  2,  Appeal  and  Error,  If  1915-1919.] 

2.  Covenants— Breach— Pleading. 

Where  a  lease  of  a  building  fitted  up  for  a 
bakery  contained  a  covenant  that  during  the 
term  defendant  should  use  the  premises  for  the 
purpose  of  a  bakery  continuously  and  in  the 
manner  it  had  theretofore  been  used,  and  that 
the  same  should  not  be  closed,  etc.,  a  complaint 
alleging  that  the  premises  were  chiefly  valua- 
ble because  of  the  bakery  equipment  and  the 
good  will  connected  therewith,  and  that  defend- 
ants suspended  baking  in  the  premises  and  clos- 
ed the  bakery,  in  consequence  whereof  the  prem- 
ises became  incapable  of  use  as  such  and  the 
property  deteriorated,  the  plaintiff's  damages 
stated  a  cause  of  action. 
8.  Same— Defenses— Pleading. 
'  In  an  action  for  breach  of  a  covenant  in  a 
lease  requiring  defendants  to  maintain  a  bakery 
continuously  on  the  property,  a  plea  that  the 

E remises  did  not  comply  with  the  statute  regu- 
iting  premises  used  for  bakeries  and  bakesbops 
was  demurrable,  in  that  it  did  not  set  up  the 
condition  of  the  premises,  but  only  a  conclusion 
therefrom,  nor  snow  that  a  slight  change  would 
not  have  enabled  them  to  comply  with  the  stat- 
ute. 

4.  Same— Evidence. 

In  an  action  for  breach  of  a  covenant  to 
use  the  leased  premises  as  a  bakery  during  the 
term  of  the  lease,  evidence  as  to  the  capacity, 
character,  and  value  of  the  oven  in  the  bakery 
was  admissible  as  affecting  the  decreased  value 
of  the  property  because  of  defendant's  suspen- 
sion of  use,  though  the  cost  of  the  oven  and 
expense  of  installation  were  not  alleged,  and 
were  incurred  by  one  not  a  party  to  the  suit 

5.  Evidenoe— Relevancy. 

Where,  in  an  action  for  breach  of  a  lease  of 
certain  property  nsed  as  a  bakery,  a  witness  who 
had  formerly  conducted  a  bakery  business  on 
the  premises  testified  that  it  was  profitable,  a 
question  as  to  whether  that  was  not  when  wit- 
ness first  started  the  business  and  before  the 
property  was  mortgaged  was  objectionable  for 
irrelevancy  and  remoteness. 


6.  Appeal— Prejudice  —  Exclusion  of  Evi- 
dence. 

Where  defendants  had  previously  introduc- 
ed, without  objection  from  plaintiffs,  certain  tes- 
timony which  the  court  refused  to  subsequently 
admit  over  objection,  defendants  were  not  prej- 
udiced by  the  ruling,  though  erroneous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  Jf  4161-4170.] 

7.  Covenants— Breach— Issues  and  Pboof. 

In  an  action  for  breach  of  a  covenant  in  a 
lease  to  keep  the  premises  open  as  a  oakery,  ev- 
idence that  the  premises  were  valuable  for  a 
bakery,  that  they  could  have  been  leased  for  that 
purpose,  and  were  in  fact  contracted  to  be  leas- 
ed therefor  from  the  termination  of  defendants' 
lease,  if  they  decided  not  to  renew,  was  admissi- 
ble, without  being  specially  pleaded,  on  the  issue 
of  the  amount  of  plaintiff's  damage  by  defend- 
ants' breach  of  the  lease. 

Appeal  from  Superior  Court,  New  Haven 
County;   Alberto  T.  Roraback,  Judge. 

Action  by  Benjamin  Stlllman  and  another 
against  Sherwood  S.  Thompson  and  others. 
From  a  judgment  in  favor  of  plaintiffs,  de- 
fendants appeal.     Affirmed. 

William  H.  Ely,  for  appellants.  George  B. 
Beers  and  Charles  L.  Brooks,  for  appellees. 

ROBINSON,  J.  This  case  was  tried  to  the 
jury  upon  the  Issues  as  they  appear  In  the 
record.  The  Jury  returned  a  verdict  for  the 
plaintiff  to  recover  the  sum  of  $1,900.  The 
defendants  thereupon  moved  for  a  new  trial 
on  the  ground  that  the  verdict  was  against 
the  evidence.  The  trial  judge  denied  the  mo- 
tion February  19,  1907,  and  this  denial  fur- 
nishes the  ground  of  the  tenth  reason  of  ap- 
peal. The  plaintiffs  filed  a  plea  In  abatement 
to  the  appeal  from  this  denial,  on  the  ground 
that  It  was  not  taken  till  March  22,  1907, 
and  not  within  six  days  after  entry  of  Judg- 
ment upon  the  verdict  To  this  plea  the  ap- 
pellants demurred,  on  the  ground  that  the 
appellants  filed  a  notice  of  appeal  within  six 
days  after  the  entry  of  judgment  upon  the  ver- 
dict and  that  the  appeal  was  taken  within  the 
time  and  In  the  manner  prescribed  by  law. 
This  demurrer  was  overruled,  and  the  plea 
In  abatement  accordingly  held  good.  The 
provisions  of  section  805  of  the  General  Stat- 
utes of  1902  limits  the  time  to  six  days  with- 
in which  to  take  an  appeal  from  the  denial 
of  such  a  motion,  and  this  express  provision 
cannot  be  modified  or  extended  without  statu- 
tory authority.  The  filing  of  a  notice  of  ap- 
peal within  six  days  is  not  a  compliance  with 
this  section;  and  we  would  add  that  no 
trouble,  inconsistency  or  uncertainty  need  re- 
sult from  this  view.  It  is  entirely  feasible 
to  take  an  appeal,  both  from  a  denial  of  the 
motion  to  set  aside  the  verdict  and  from  the 
Judgment  itself,  within  the  shorter  of  the 
periods  of  time  limited  for  such  appeals ;  or, 
if  the  appealing  party  does  not  care  to  take 
this  course,  he  has  the  other  course  open  to 
him  to  take  the  first  appeal  within  the  time 
limited  by  the  statute  for  such  appeal,  and 
later  add  to  this  appeal,  by  way  of  amend- 
ment his  appeal  from  the  judgment  itself. 
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In  this  way  the  rights  of  the  appellant  can, 
without  serious  Inconvenience  to  himself,  be 
abundantly  protected.  This  plea  In  abate- 
ment being  held  good,  It  follows  that  the  de- 
fendants' tenth  reason  of  appeal  Is  not  prop- 
erly before  this  court 

And  now,  taking  the  other  reasons  of  appeal 
In  their  order,  It  will  be  observed  that  the 
first  one  Is  based  upon  the  claimed  error  of 
the  court  (Thayer;  J.)  In  overruling  the  de- 
fendants' demurrer  to  the  entire  complaint 
Six  grounds  of  demurrer  are  set  up,  but  it  is 
hardly  necessary  to  pass  npon  each  separate- 
ly. It  Is  a  single  demurrer  to  the  whole  com- 
plaint The  defendants  say  In  legal  effect 
that  the  plaintiffs  have  on  the  face  of  their 
complaint  set  up  no  sufficient  cause  of  action. 
In  making  this  claim  the  defendants  ap- 
parently overlook  the  pleaded  facts,  to  wit 
that  the  plaintiff  Mrs.  Stlllman  entered  into 
a  contract  of  leasing  with  the  defendants,  and 
that  one  of  the  terms  of  that  contract  was 
that  during  the  period  of  the  defendants' 
tenancy  the  defendants  should  use  the  prem- 
ises for  the  purposes  of  a  bakery  continuous- 
ly, and  in  the  manner  in  which  they  had 
theretofore  been  used,  and  that  the  same 
should  not  be  closed  as  such  bakery,  and,  fur- 
ther, that  the  premises  owed  their  principal 
value  to  the  fact  that  they  could  be  used, 
and  bad  long  been  used,  as  a  bakery,  and 
were  well  known  to  the  public  as  a  bakery, 
and  that  the  defendants  did  not  keep  this 
part  of  their  contract  but  suspended  baking 
in  said  premises,  and  closed  the  same  as  a 
bakery,  In  consequence  of  which  the  prem- 
ises became  incapable  of  use  as  a  bakery  un- 
der a  statute,  thereby  causing  the  plaintiffs' 
damage.  Here  Is  plainly  a  cause  of  action, 
and  the  court  below  did  not  err  in  overruling 
the  demurrer. 

The  next  reason  of  appeal  is  that  the  court 
erred  in  sustaining  the  plaintiffs'  demurrer 
to  the  defendants'  second  defense.  This  sec- 
ond defense  sets  up  that  the  premises  describ- 
ed In  the  plaintiffs'  complaint  did  not  comply 
with  the  requirements  of  the  statute  in  re- 
gard to  premises  used  for  bakeries  and  bake- 
shops.  The  plaintiffs  demurred  to  this  as 
constituting  no  defense  to  the  action.  The 
court  below  (Thayer,  J.)  sustained  this  de- 
murrer, on  the  ground  that  admitting  the 
fact  to  be  as  stated  In  this  defense,  it  did  not 
follow  that  the  contract  could  not  be  carried 
out  by  the  defendants  without  a  violation  of 
such  statutory  requirements.  The  court  did 
not  err  in  sustaining  this  demurrer.  The  de- 
fendants Insist  that  by  this  ruling  of  the  su- 
perior court  they  were  denied  the  right  to 
make  in  some  way  the  defense  that  they 
could  not  on  account  of  the  condition  of  the 
premises,  use  and  keep  them  open  as  a  bak- 
ery. We  do  not  think  so.  First  they  did 
not  set  up  or  disclose  the  condition  itself, 
but  a  conclusion  arising  from  an  undisclosed 
condition.  They  should  have  stated  the  con- 
dition in  fact  This  they  did  not  do.  They 
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bad  the  opportunity,  but  did  not  avail  them- 
selves of  it  to  set  up  In  their  second  defense 
allegations  of  fact  laying  the  foundation  for 
the  claim  that  as  between  the  statutes  of  the 
state  and  the  actual  condition  of  the  prem- 
ises, they  were  powerless  to  keep  their  con- 
tract without  a  breach  of  the  law.  They  did 
not  attempt  to  do  this,  either  as  a  defense  or 
In  mitigation  of  damages.  This  defense  dis- 
closes no  facts  making  It  a  legal  defense  or 
excuse  for  not  keeping  their  contract  in  the 
respects  complained  of.  For  aught  that  ap- 
pears on  the  face  of  this  defense,  a  slight 
alteration  or  repair  to  the  premises  would 
have  brought  them  Into  compliance  with  the 
statute.  The  superior  court  did  not  err  In 
sustaining  the  demurrer  to  the  second  de- 
fense. 

In  the  third,  fourth,  fifth,  sixth,  seventh, 
and  eighth  reasons  of  appeal  it  is  claimed 
the  court  erred  in  rulings  upon  the  admission 
and  rejection  of  evidence.  The  third,  fourth, 
and  fifth  reasons  all  relate  to  evidence  of-, 
fered  by  the  plaintiffs,  objected  to  by  defend- 
ants, and  received  by  the  court,  touching 
the  capacity,  character,  and  value  of  the  oven 
In  this  bakery,  as  affecting  the  question  of 
the  decreased  value  of  this  property  and  the 
damage  to  the  plaintiffs.  The  defendants'  ob- 
jections to  this  class  of  evidence  were  that 
there  was  no  allegation  In  the  complaint 
under  which  the  capacity  of  the  oven  was 
admissible,  or  in  which  was  alleged  the  cost 
of  the  expense  for  installing  the  oven,  and  be- 
cause Gowdy,  the  man  who  put  it  in,  was 
not  a  party  to  this  suit  and  therefore  the 
cost  and  expense  incurred  by  him  was  not 
admissible.  The  court  properly  overruled 
all  these  objections.  It  is  quite  manifest 
that  the  capacity  of  this  oven  had  somewhat 
to  do  with  its  value;  and,  further,  the  cost 
of  it  and  the  expense  of  installation,  even 
though  bought  and  Installed  originally  at  the 
expense  of  some  one  else  and  made  a  part  of 
the  plaintiffs'  premises  by  agreement  would 
furnish  some  proper  test  and  guide  in  de- 
termining its  present  value,  and  furnish 
some  data  from  which  to  estimate  the  de- 
creased value  claimed  to  have  been  occa- 
sioned by  the  defendants'  breach  of  this  con- 
tract 

The  sixth  ground  of  appeal  is  based  upon 
the  ruling  of  the  court  in  rejecting  a  ques- 
tion put  to  Gowdy  by  the  defendants'  coun- 
sel. This  witness  was  called  by  the  plain- 
tiffs; but  defendants'  counsel,  desiring  to 
prove  by  him  the  unprofitableness  of  the  bak- 
ing business  he  formerly  conducted  on  these 
premises,  ■  made  a  suitable  inquiry,  to  which 
the  witness  made  answer  that  the  business 
was  profitable.  Thereupon  defendants'  coun- 
sel put  this  question:  "The  property  wasn't 
mortgaged  when  you  first  started  up  that 
business,  was  it?"  This  was  objected  to  by 
plaintiffs'  counsel  as  irrelevant  and  too  re- 
mote, and  also  upon  some  other  grounds. 
The  court  sustained  the  objection  and  ex- 
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eluded  the  question.  This,  under  the  cir- 
cumstances, was  not  error.  In  examination 
of  this  witness  at  this  point,  the  defendants 
desired  and  evidently  expected  to  prove  by 
him  that  tbe  business  was  an  unprofitable 
business,  but,  instead  of  so  testifying,  he 
declared  that  the  business  was  profitable; 
and  then  the  defendants,  for  the  purpose  of 
establishing  the  opposite,  put  the  question 
which  was  objected  to.  The  matter  called  for 
by  this  question  was  in  any  event  exceeding- 
ly remote  for  the  purposes  claimed.  To  in- 
quire, as  defendants'  counsel  did,  whether, 
when  he  started  his  business  at  this  place, 
he  started  It  without  a  mortgage  on  bis  prop- 
erty, would  in  no  way  show  unprofitableness, 
whether  answered  by  "Yes"  or  by  "No."  In 
either  event,  the  business  might  have  been 
still  profitable.  It  was  not  a  logical  test 
either  way.  But,  assuming  that  It  tended 
remotely  to  establish  unprofitableness  of  bus- 
iness, the  defendants  had  on  this  very  point, 
on  their  earlier  cross-examination,  gotten  be- 
fore the  Jury,  and  without  any  objection  from 
the  plaintiffs,  the  fact  that  such  mortgage  as 
was  placed  on  this  property  was  not  put  on 
till  about  three  years  after  the  witness  start- 
ed his  business.  The  defendants  already 
had  In  the  case  the  fact  they  attempted  to 
call  out  in  this  question,  and  it  was  in  with- 
out objection,  and  for  whatever  purpose  it 
could,  under  the  rules  of  evidence,  be  used 
in  this  case.  The  defendants  were  at  liber- 
ty to  use  It  as  a  fact  In  the  case,  and,  this 
being  so,  it  is  difficult  to  see  bow  in  any 
event  the  defendants  could  have  been  Injur- 
iously affected  by  the  court's  rejecting  this 
particular  question. 

The  seventh  and  eighth  reasons  of  appeal 
may  be  considered  together.  Both  are  based 
upon  rulings  of  the  court  admitting  testimony 
of  Mr.  and  Mrs.  Stillman  as  affecting  the 
question  of  the  diminished  value  of  the  prem- 
ises as  a  bakery ;  and  to  this  end  the  plain- 
tiffs offered  to  show  that  there  was  a  demand 
for  these  premises  as  a  bakery,  and  that 
Mrs.  Stillman  had  an  opportunity  to  rent 
and  could  have  rented  the  premises,  from  and 
after  May  1,  1906,  when  tbe  defendants' 
lease  terminated,  and  had  already,  as  ear- 
ly as  March  17,  1906,  entered  Into  an  agree- 
ment with  parties  by  which  they  were  to  take 
possession  of  the  bakery  and  rent  it  after 
May  1,  1906,  in  case  the  defendants  did  not 
retain  it  after  that  date,  and  that  they  paid 
Mrs.  Stillman  a  deposit  of  money  on  this 
agreement,  for  which  she  gave  them  a  re- 
ceipt, which  receipt  was  put  in  evidence  as 
Exhibit  E.  Thereupon  Mrs.  Stillman  was 
asked,  "When  were  they  going  to  take  pos- 
session under  this?"  meaning  Exhibit  K. 
The  defendants'  counsel  objected  to  this  on 
the  ground  that  there  was  not  sufficient 
foundation  for  tbe  testimony  under  the  plead- 
ings. The  court  overruled  the  objection.  The 
court  did  right.  It  was  one  of  the  questions 
in  issue  what  amount  of  damages  bad  been 


suffered  by  the  plaintiff,  Mrs.  Stillman,  from 
tbe  defendants'  failure  to  keep  their  contract 
to  use  and  keep  open  the  premises  as  a 
bakery  to  the  end  of  their  lease,  May  1st. 
And  to  aid  in  this  she  had  tbe  right  to  show 
without  any  further  allegations  in  her  com- 
plaint that  tbe  premises  were  valuable  for  a 
bakery,  and  that  they  could  have  been  leased 
for  that  purpose,  and  were  in  fact  contracted 
to  be  leased  for  a  bakery;  'that  parties  stood 
ready  to  take  them,  and  enter  into  possession 
from  May  1st,'  and  use  them  as  a  bakery,  if 
tbe  defendants  decided  not  to  keep  the  prem- 
ises. All  this  was  entirely  legitimate  and 
proper  for  the  plaintiffs  to  show  under  the 
allegations  in  tbe  complaint  as  tbey  stood. 
The  remaining  reason  of  appeal  is  based 
upon  language  used  by  tbe  trial  judge  In  his 
charge  to  the  Jury.  The  language  criticised 
is  the  closing  paragraph  of  the  charge,  and 
is  as  follows:  "Keeping  In  mind  these  gen- 
eral suggestions,  I  say  to  you,  gentlemen,  If 
you  find  for  the  plaintiff,  that  you  may  allow 
such  sum  by  way  of  damages  as  will  be  a 
fair  and  reasonable  compensation  to  the 
plaintiff  for  the  decreased  value  of  her  real 
estate,  ovens,  and  other  appliances  perma- 
nently attached  thereto,  keeping  in  mind 
their  rental  value  and  a  consequent  depre- 
ciation in  consequence  of  this  alleged  breach 
of  contract,  wblch  are  the  direct  and  natural 
consequences  of  closing  said  bakery  by  the 
defendants."  The  defendants  complain  that 
in  this  language  the  matter  of  rental  value 
was  not  properly  submitted  to  the  jury  by 
the  judge.  We  cannot  take  this  view.  It 
was  set  up  In  the  complaint  that  the  value  of 
the  premises  consisted  largely  in  tbe  fact 
that  they  were  available  for  bakery  purposes, 
and  tbe  complaint  charged  that  tbe  conduct 
of  the  defendants  had  resulted  in  diminishing 
tbe  value  of  tbe  premises  by  a  large  amount ; 
that  the  rental  value  bad  been  diminished  at 
least  $30  per  month,  and  that  the  oven  and 
other  baking  appliances  situated  in  said  bak- 
ery had  lost  all  their  value.  Under  these  al- 
legations testimony  was  Introduced  as  to 
the  value  of  the  premises  with  the  ability 
to  use  the  underground  part  for  a  bakery, 
and  as  to  their  value  without  the  ability  so 
to  use  them ;  and  It  was  also  testified  that  the 
difference  In  rental  value  of  the  premises 
with  the  ability  so  to  use  them,  and  the 
rental  value  without  such  ability,  would  be 
from  $30  to  $35  per  month.  All  this  class 
of  evidence  was  admitted,  and  was  before  the 
jury  for  their  consideration,  as  affecting  the 
question  of  tbe  diminished  value  of  these 
premises.  It  was  plainly  stated  by  the  judge 
in  this  part  of  his  charge  that  the  Jury,  might 
allow  such  sum  by  way  of  damages  as  would 
be  a  fair  and  reasonable  compensation  to 
the  plaintiff  for  the  decreased  value  of  her 
real  estate,  ovens,  and  other  appliances  per- 
manently attached  to  the  real  estate.  There 
is  no  uncertainty  as  to  what  the  Judge  meant 
by  this  language.    Then  he  adds,  "keeping  in 
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mind  their  rental  value."  This  was  say- 
ing to  the  jury  in  a  very  plain  and  under- 
standable way  that  damages  might  be  al- 
lowed by  them  for  this  decreased  value,  and 
that  in  estimating  that  decreased  value,  and 
what  would  be  a  fair  and  reasonable  sum  to 
allow  the  plaintiff  as  damages  therefor,  they 
were  not  to  ignore  the  rental  value  as  a 
guide  in  reaching  a  conclusion  touching  these 
matters.  The  rental  value  and  its  depreci- 
ation due  to  the  closing  of  the  shop  as  a 
bakery  were  plainly  evidential  matters,  and 
treated  by  the  court  simply  as  evidence  af- 
fecting the  question  of  the  diminished  value 
of  this  property,  and  what  would  be  a  fair 
and  reasonable  compensation  to  the  plaintiff 
for  such  diminished  value.  The  Judge  said 
to  the  Jury,  in  effect,  "Keep  this  evidence 
in  mind."  In  this  he  did  right,  and  the  lan- 
guage employed  by  him  was  plain,  concise, 
and  entirely  adapted  to  the  case. 

There  is  no  error.    The  other  Judges  con- 
curred. 


(80  vt.  Si2) 

NICHOLS   t.    NICHOLS*    ESTATE. 

(Supreme  Court  of  Vermont    Washington. 
Aug.  10,  1907.) 

1.  Executobs— Disallowance  of  Claim— Re- 
view—Obdeb  fob  JunoMENT— Judgment. 

The  county  court  in  a  case  which  was  an 
appeal  from  the  disallowance  by  commissioners 
appointed  by  the  probate  court  of  a  claim 
against  a  decedent's  estate  ordered  that,  on  pay- 
ment of  a  certain  sum  to  defendant  on  or  be- 
fore a  certain  time  for  witnesses  and  counsel 
for  the  term,  the  case  be  continued,  "otherwise 
let  judgment  be  entered  for  defendant  •  *  * 
with  costs  and  certi6ed  down."  Held,  that  judg- 
ment entered  by  the  clerk  after  expiration  of  the 
time  limited,  on  failure  of  plaintiff  to  make  the 
payment  to  defendant:  ''Judgment  that  the 
claim  of  appellant  against  the  estate  of  N.  be 
disallowed  with  costs  of  defendant,  and  ordered 
sent  to  probate  court.  Defendant's  costs  of 
$20.36"  being  appropriate  to  the  case,  and  in 
compliance  with  the  order,  could  not  be  said  to 
be  not  in  accordance  with  the  order,  as  such 
an  order  is  not  understood  necessarily  to  con- 
tain the  exact  language  of  the  entry  of  judgment 
to  be  made,  but  the  clerk  is  supposed  to  under- 
stand the  order  with  reference  to  the  case,  and 
to  make  the  entry  in  proper  form. 

2.  Judgment  —  Vacating  —  Taxing  Costs 
Without  Notice.  . 

It  is  not  ground  for  vacating  a  judgment, 
where  no  error  is  claimed,  that  the  costs  were 
taxed  without  notice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  30,  Judgment,  i  704.] 

8.  Same— Failube  to  File  Affidavit. 

That  the  affidavit  showing  noncompliance 
by  a  party  with  an  order,  authorizing  the  judg- 
ment against  him,  was  merely  left  with  the 
clerk,  and  not  filed,  does  not  require  vacation  of 
the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  30,  Judgment,  {  698.] 

4.  Same— Jurisdiction. 

Judgment  having  been  entered  by  the  clerk 
pursuant  to  order  of  the  court  on  appeal  from 
the  probate  court  to  the  county  court,  and  then 
certified  to  the  probate  court,  as  required  by  V. 

5.  I  2590,  the  county  court  has  no  jurisdiction 
at  the  succeeding  term  to  vacate  the  judgment 


Exceptions  from  Washington  County 
Court;  Powers,  Judge. 

Action  by  Eleanor  F.  B.  Nichols  against 
the  estate  of  Caira  K.  Nichols.  Plaintiff's 
motion  was  denied,  and  she  excepted.  Af- 
firmed. 

Argued  before  HOWELL,  C  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

George  W.  Wing  and  Samuel  H.  Randall, 
for  plaintiff.  Lard  &  Carleton  and  Hale  K 
Darling,  for  defendant 

WATSON,  J.  This  Is  a  motion  to  the 
county  court  of  Washington  county  to  bring 
forward  upon  Its  docket  the  above-named 
case,  vacate  and  set  aside  the  Judgment 
rendered  therein  for  irregularities  specified, 
and  as  illegally  and  wrongfully  entered,  and 
the  case  entered  continued,  to  be  proceeded 
with  de  novo.  The  original  case  in  that 
court  was  an  appeal  from  the  decision  of 
the  commissioners  appointed  by  the  probate 
court  for  the  district  of  Washington  to  re- 
ceive, examine,  and  adjust  claims  against 
the  estate  of  Calra  R.  Nichols,  deceased.  In 
the  disallowance  of  the  appellant's  claim. 
At  the  March  term,  1906,  of  the  county 
court,  a  trial  by  jury  was  entered  upon; 
each  party  being  represented  by  attorneys  of 
record.  At  the  close  of  the  appellant's  open- 
ing case,  the  appellee  moved  for  a  verdict, 
on  the  ground  that  no  cause  of  action 
had  been  established.  This  motion  was  not 
granted,  but  on  application  of  appellant's 
counsel  that  the  jury  be  discharged  and  the 
case  continued  to  the  September  term  on 
payment  of  costs  to  the  appellee  the  jury 
was  discharged,  and  some  days  later  the 
court  handed  down  the  following  order: 
"On  payment  of  two  hundred  twenty-five 
dollars  to  the  defendant  on  or  before  May 
1,  1906,  for  witnesses  and  counsel  this  term, 
let  the  case  be  continued,  otherwise  let  Judg- 
ment be  entered  for  the  defendant  as  of  this 
term  with  costs  and  certified  down.  Enter." 
This  order  was  not  entered  upon  the  docket 
of  the  court,  nor  upon  the  blotter  docket  of 
the  clerk,  and  is  to  be  found  only  amongst 
the  papers  on  file.  That  term  of  court  took 
its  final  adjournment  on  April  19th.  The 
terms  of  the  order  were  not  complied  with 
by  the  payment  of  the  sum  specified  wlthlu 
the  time  limited.  Thereupon,  on  May  3d, 
by  request  of  appellee's  attorney  of  record 
and  on  his  affidavit  of  such  noncompliance, 
the  clerk  made  entry  on  the  docket  as  fol- 
lows: "Judgment  that  the  claim  of  the  ap- 
pellant against  the  estate  of  said  Caira  R. 
Nichols  be  disallowed,  with  costs  of  de- 
fendant, and  ordered  sent  to  probate  court, 
May  3.  Defendants'  costs  $20.36.  Certified 
May  4."  The  certificate  delivered  by  the 
clerk  was  filed  In  the  probate  court  August 
22,  1906,  and  ordered  by  that  court  to  be 
recorded 

At  the  following  September  term  of  the 
county  court  the  appellant  made  this  motion 
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on  the  affidavit  of  herself  and  of  her  coun- 
sel, and  upon  all  the  papers,  files,  dockets, 
and  records  In  the  cause,  for  an  order  set- 
ting aside  and  vacating  all  proceedings  had 
therein  since  the  making  of  the  order  by  the 
court,  at  the  March  term,  for  the  illegalities, 
irregularities,  and  causes  specified  In  the 
moving  affidavits,  and  that  the  judgment 
entered  on  the  docket  of  the  March  term, 
and  the  certificate  issued  thereunder,  be  va- 
cated and  set  aside  for  the  irregularities 
specified,  and  as  illegally  and  wrongfully 
entered,  and  that  the  cause  be  brought  for- 
ward and  continued.  On  hearing  the  mo- 
tion was  denied  as  a  matter  of  law.  Was 
this  error  is  the  sole  question  before  us. 
That  the  court  had  power  to  order  Judgment 
to  be  entered  for  the  appellee '  on  nonpay- 
ment of  the  Bum  specified  within  the  time 
fixed  no  question  is  made.  It  is  said,  how- 
ever, that  the  Judgment  entered  was  not  in 
accordance  with  the  order.  But  the  judg- 
ment was  In"  form  appropriate  to  the  case, 
and  in  compliance  with  the  order.  Such  an 
order  is  not  understood  necessarily  to  con- 
tain the  exact  lanjruage  of  the  entry  of 
judgment  to  be  made.  The  clerk  Is  sup- 
posed to  understand  the  order  with  refer- 
ence to  the  case,  and  to  make  the  entry  In 
proper  form. 

It  is  urged  that  the  appellant  has  been  de- 
prived of  a  substantial  right,  in  that  no  no- 
tice of  the  taxation  of  costs  was  given  her  as 
required  by  rule  81  of  the  county  court  But 
a  judgment  will  not  be  vacated  because  of 
mere  error  in  the  taxation  of  costs  (Harrl- 
man  v.  Swift,  81  Vt  385),  and  much  less,  ev- 
en though  taxed  without  notice,  where,  as 
here,  no  error  therein  is  claimed.  The  fur- 
ther claim  is  made  that  the  docket  should 
show  the  affidavit  filed  establishing  the  ap- 
pellant's noncompliance  with  the  terms  of 
the  order,  and  that,  by  reason  thereof,  a  "de- 
fault" had  been  entered  as  essential  proceed- 
ings to  support  the  judgment  directed,  and 
that  for  want  of  such  docket  entries  the  judg- 
ment was  Irregular  and  erroneous.  Since 
such  an  affidavit  was,  In  fact,  left  with  the 
clerk  by  the  appellee's  attorney  of  record,  we 
need  not  consider  whether  It  was  a  prerequi- 
site to  the  entry  of  judgment  The  dock- 
et entries  by  intendment  show  a  noncom- 
pliance with  the  order,  for  without  such 
failure  no  judgment  could  properly  be  enter- 
ed. Armstrong  v.  Colby,  47  Vt  859;  State 
v.  Shaw,  73  Vt  149,  50  Atl.  8G3.  The  omis- 
sion to  file  the  affidavit  and  the  other  claim- 
ed irregularities  respecting  the  details  of  rec- 
ord, neither  entered  Into  nor  affected  the 
Judgment  rendered  and  certified,  nor  the  re- 
mission of  the  case  to  the  probate  court; 
hence  they  need  not  be  further  noticed.  The 
Jurisdiction  of  the  county  court  was  appel- 
late only,  and  the  statute  required  that  the 
final  decision  and  judgment  should  be  certi- 
fied to  the  probate  court  where  the  same  pro- 
ceedings would  be  bad  as  though  such  deci- 
sion had  been  made  in  that  court    V.  S. 


2599.  When  the  judgment  was  entered  by 
the  clerk,  pursuant  to  the  order  of  court 
and  certified  as  required  by  this  statute,  the 
Jurisdiction  of  the  county  court  was  not  only 
exhausted,  but  the  case  was  no  longer  there. 
It  follows  that  the  court  had  no  power  at  the 
following  term,  on  motion,  to  vacate  and  set 
aside  the  judgment;  and,  since  the  case  was 
not  then  within  the  control  of  that  court,  no 
order  could  be  made  to  bring  It  forward  on 
the  docket  In  Underbill  v.  Jericho,  66  Vt 
183,  28  Atl.  879,  the  original  cause  came  to 
this  court  on  facts  found  on  issue  Joined  on 
plea  to  the  Jurisdiction.  The  court  below 
rendered  judgment  for  the  defendant  This 
court  reversed  that  judgment  held  the  plea 
Insufficient  gave  Judgment  In  chief  for  the 
plaintiff,  and  remanded  the  cause  to  the  coun- 
ty court  for  the  assessment  of  damages.  At 
a  subsequent  term,  a  petition  was  preferred 
to  this  court  praying  that  the  cause  be 
brought  forward  upon  the  docket  and  the 
mandate  corrected,  or  changed,  so  to  give  the 
petitioner  the  right  to  try  the  case  in  the 
county  court  on  its  merits.  It  was  held  that 
when  the  case  was  disposed  of  and  regularly 
remanded  to  the  county  court,  the  Jurisdic- 
tion thereof  of  the  Supreme  Court  was  ex- 
hausted, and  that  it  had  no  power  on  peti- 
tion to  lay  hold  of  and  recall  it  The  case 
of  Monaban  v.  Monahan,  77  Vt  155,  59  AtL 
176,  was  a  motion  made  at  the  October  term, 
1904,  of  this  court,  that  the  original  case  In 
chancery  between  the  same  parties  be  brought 
forward  from  the  docket  of  the  preceding 
term,  and  the  entry  then  made  therein  af- 
firming the  decree  and  remanding  the  case 
stricken  off,  and  the  case  continued.  It  was 
held  that  the  case  was  not  then  in  this  court, 
and  the  motion  was  denied.  See,  also,  Ama- 
zon Ins.  Co.  v.  Partridge,  49  Vt  121;  Weeks 
v.  Prescott  54  Vt  81& 

The  cases  of  Farmers'  Mut  Ins.  Co.  v. 
Reynolds,  52  Vt  405,  Johnson  v.  Shumway, 
65  Vt  389,  26  Atl.  590,  and  Arlington  Mfg. 
Co.  v.  Mears,  65  Vt  414,  26  Atl.  587,  cited  by 
the  appellant  as  authority  for  her  contention, 
are  not  applicable.  The  first  case  named 
was  a  petition  to  the  county  court  praying 
that  a  cause  wherein  the  petitioner  was  de- 
fendant and  the  petitionee  was  plaintiff  be 
brought  forward  on  the  docket  that  the  judg- 
ment by  default  rendered  therein  at  the  pre- 
ceding term  be  stricken  off,  and  that  the  pe- 
titioner have  leave  to  enter  and  defend.  It 
appeared  that  the  attorney  of  the  defendant 
in  the  original  case  neglected  to  appear  and 
answer  to  that  suit  at  the  term  in  which  it 
was  entered,  because  he  mistook  the  day  on 
which  the  term  commenced.  It  was  held 
that  the  power  Invoked  by  the  petition  was 
one  incident  to  a  court  of  general  jurisdic- 
tion to  revise  and  correct  its  records,  and 
that  it  was  within  the  discretion  of  the  court 
where  the  default  was  entered  to  set  aside 
the  default  at  the  term  in  which  It  was  en- 
tered or  at  a  subsequent  term.  In  the  next 
case  cited,  Johnson  v:  Shumway,  the  plaintlfl 
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In  the  original  action  was  In  default  of  ap- 
pearance to  prosecute  bis  suit,  and  Judgment 
of  nonsuit  was  entered  against  him.  On  pe- 
tition brought  at  a  subsequent  term  of  the 
court  to  bring  the  case  forward  and  strike  off 
the  Judgment,  on  the  ground  that  the  plain- 
tiffs counsel  erroneously  supposed  the  origi- 
nal case  not  for  trial  at  the  term  when  the 
judgment  was  rendered,  it  was  held  that  to 
grant  such  relief  was  within  the  discretion- 
ary power  of  the  court.  It  will  be  observed 
that  in  each  of  these  cases  final  process  would 
issue  from  the  court  In  which  the  Judgment 
sought  to  be  set  aside  was  rendered.  Neith- 
er case  had  passed  beyond  the  control  of  that 
court  by  Its  remission  to  some  other  court,  as 
In  Underhlll  v.  Jericho,  66  Vt  183,  28  AtL 
879,  In  Monahan  v.  Monahan,  77  Vt  155,  59 
Atl.  176,  and  in  the  case  before  us;  hence, 
the  reason  for  the  distinctive  doctrines  laid 
down  in  the  two  classes  of  cases.  In  Arling- 
ton Mfg.  Co.  v.  Mears,  the  other  case  cited  by 
the  appellant,  the  motion  to  strike  off  the 
judgment  by  default  was  made  on  the  ninth 
day  of  the  same  term  the  default  and  Judg- 
ment were  entered.  It  was  held,  among  oth- 
er things,  that  to  strike  off  such  entry  at  any 
time  during  the  term  when  It  was  made  had 
always  been  within  the  discretionary  power 
of  the  county  court. 
Judgment  affirmed. 


(80  Vt  249) 

STATE  v.  WILSON. 

(Supreme  Court  of  Vermont.     Essex.  Aug.  10, 
1907.) 

1.  Compounding  Felont— Definition. 

Misprision  of  felony  at  common  law  is  a 
criminal  neglect  either  to  prevent  a  felony  from 
being  committed  or  to  bring  tbe  offender  to  jus- 
tice after  its  commission,  but  without  such  pre- 
vious concert  with  or  subsequent  assistance  of 
him  as  will  make  the  concealer  an  accessory  be- 
fore or  after  the  fact. 

2.  Same. 

Misprision  of  felony  at  common  law  Is  In 
force  in  Vermont,  the  offense  not  being  confined 
to  the  crime  of  treason  by  reason  of  the  fact 
that  V.  S.  4883,  contained  in  chapter  211,  touch- 
ing the  crime  of  treason,  related  to  misprision  of 
treason. 

3.  Same— Information. 

An  information  for  misprision  of  felony  set 
forth  in  form  and  substance,  with  time  and 
place,  the  commission  of  grand  larceny,  with  the 
name  and  place  of  residence  of  the  offender  and 
alleged  that  "all  of  which"  defendant  "well 
knew."  Held,  that  the  information  was  not 
obnoxious  to  the  objection  that  guilty  knowledge 
was  not  alleged ;  that  the  name  of  the  principal 
offender  was  not  charged  as  known  to  defend- 
ant; that  the  usual  place  of  abode  of  the  prin- 
cipal offender  was  known  to  defendant;  and 
that  the  time  of  the  commission  of  the  felony 
was  not  alleged  as  known  to  defendant 

4.  Sauk. 

The  information  having  shown  knowledge 
of  the  felon's  abode,  an  allegation  that  defend- 
ant "did  conceal  and  keep  secret  contrary  to  the 
law  of  the  land,"  was  insufficient  as  not  showing 
a  neglect  to  discover  the  felon  and  his  place  to 
the  officers  of  justice. 

5.  Same. 

An  information  for  misprision  of  felony  la 
Insufficient,  unless  it  alleges  that  defendant  in- 


tended to  hinder  the  course  of  judgment  and  to 
cause  the  felon  to  escape  unpunished. 

Exceptions  from  Essex  County  Court; 
James  M.  Tyler,  Judge. 

Swanzey  Wilson,  alias  Fred  Smith,  was 
convicted  of  misprision  of  felony,  and  he 
brings  exceptions.    Reversed  and  remanded. 

Argued  before  HOWELL,  C.  J.,  and  MUN- 
SON  and  WATSON,  JJ„  and  WATERMAN, 
Superior  Judge. 

Harry  B.  Amey,  State's  Atty.,  and  Geo. 
L.  Hunt,  for  the  State.  R.  W.  Slmonds,  for 
respondent 

WATSON,  J.  Misprision  of  felony  Is  an 
offense  at  common  law,  and  Is  described  as  a 
criminal  neglect  either  to  prevent  a  felony 
from  being  committed  or  to  bring  tbe  of- 
fender to  Justice  after  Its  commission,  but 
without  such  previous  concert  with  or  sub- 
sequent assistance  of  him  as  will  make  the 
concealer  an  accessory  before  or  after  tbe 
fact  1  Hale,  P.  C.  374;  1  Hawk,  P.  C.  c.  7, 
J  2;  1  Chit  Cr.  L.  3;  1  Blsb,  Or.  L.  }  717; 
Steph.  Com.  269.  As  a  part  of  V.  S.  c.  211, 
touching  the  crime  of  treason,  section  4883 
relates  to  misprision  of  treason.  Tbe  re- 
spondent contends  that  by  this  section  tbe 
crime  of  misprision  of  felony  is  confined  to 
the  offense  therein  specified.  Treason  Is  a 
breach  of  allegiance  to  a  government  com- 
mitted by  a  person  who  owes  allegiance  to 
it  and  Is  the  greatest  crime  known  to  the 
law.  1  Hale,  P.  C.  86;  U.  S.  v.  Wlltberger, 
5  Wheat  (U.  S.)  76,  6  L.  Ed.  87.  The  offense 
Includes  a  felony  and  more.  Lord  Chief  Jus- 
tice Hale  says:  "AH  treason  is  felony, 
though  it  be  more."  1  Hale,  P.  C.  497.  Mr. 
Sergeant  Hawkins  says:  "Felony  is  said 
to  be  Included  in  high  treason."  1  Hawk. 
P.  C.  c.  7,  8  2.  Lord  Coke  says  that  In  an- 
cient times  tbe  word  "felonlci"  was  of  so 
large  an  extent  as  it  Included  high  treason; 
and  therefore  in  the  ancient  books,  by  the 
pardon  of  all  felonies,  high  treason  was  par- 
doned. But  afterwards  it  was  resolved  that 
In  the  king's  pardon  or  charter  this  word 
("felonice")  should  only  extend  to  common 
felonies,  and  that  high  treason  should  not  be 
comprehended  under  the  same,  and  there- 
fore ought  to  be  specially  named.  Co.  Utt 
391a.  And  In  their  history  of  English  Law 
(volume  2,  498),  It  is  said  by  Pollock  and 
Maitland  that  In  later  times  the  crimes 
known  to  the  law  were  classified  as  (1) 
treason,  (2)  felonies,  (3)  misdemeanors,  "and 
several  Important  characteristics  marked  off 
treason  from  all  other  crimes."  Such,  also, 
Is  the  classification  made  by  our  statutes. 
While  It  may  be  true  that  strictly  speaking 
all  treasons  are  felonies,  yet  there  are  many 
other  felonies  besides  treason.  It  logically 
follows  that  since  misprision  of  treason  is  a 
concealment  of  a  "felony  and  the  aggrava- 
tion which  makes  it  treason."  It  is  a  crime 
more  heinous  than  tbe  concealment  of  a 
common  felony,  and  not  of  tbe  same  class. 
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Indeed,  under  our  statute  the  former  Is  a 
felony,  while  the  latter  governed  by  the  com- 
mon law  Is  a  misdemeanor  only.  Section 
4883,  on  which  the  respondent  relies,  ex- 
pressly relates  only  to  misprision  of  treason. 
It  does  not  by  implication  affect  the  common 
law  respecting  the  concealment  of  other 
crimes.  It  Is  a  rule  of  construction  that,  If 
a  new  remedy  be  given  by  a  statute  In  a 
particular  case,  this  shall  not  be  extended 
to  alter  the  common  law  in  any  other  case. 
Bac.  Abr.  tit  Statutes  (I)  4. 

The  question  then  arises  whether  the  com- 
mon law  touching  the  concealment  of  felony 
is  a  part  of  the  law  of  this  state.  In  State 
v.  Keyes,  8  Vt  57,  30  Am.  Dec.  450,  it  was 
held  that  trying  to  dissuade  and  hinder  an- 
other person  from  attending  a  public  prosecu- 
tion, knowing  such  person  to  be  a  witness 
and  about  to  be  compelled  in  due  course  of 
law  to  attend  such  prosecution,  was  a  pun- 
ishable offense,  on  the  ground  that  it  tends 
to  obstruct  the  due  course  of  public  Justice. 
And  it  was  there  said  that  the  doing  of  any 
act  having  such  tendency  has  always  been 
held  indictable  as  a  misdemeanor  at  com- 
mon law.  In  Hlnesburgh  v.  Sumner,  9  Vt. 
23,  31  Am.  Dec.  509,  it  was  held  that  a  note 
given  in  whole  or  in  part  for  the  compound- 
ing of  a  penalty,  or  the  suppression  of  a 
prosecution  therefore,  was  void  and  uncol- 
lectible; the  court  saying:  "The  compounding 
of  penalties  is  an  offense  at  common  law,  of 
dangerous  tendency,  highly  derogatory  to 
public  example,  and  prosecutions  are  no 
more  to  be  Improperly  suppressed  by  public 
informing  officers  than  by  common  inform- 
ers." A  mere  neglect  to  prosecute  a  felon  or 
to  discover  bis  offense  to  a  magistrate,  though 
perhaps  more  remote  from  the  principal  of- 
fense and  hence  less  reprehensible,  is  a  dere- 
liction of  the  same  sort  1  Blsh.  Cr.  L.  { 
267.  There  can  be  no  doubt  that  the  common 
law  of  the  subject  is  a  part  of  our  law.  It 
Is  applicable  to  our  local  situation  and  cir- 
cumstances, and  not  repugnant  to  the  Con- 
stitution or  law. 

It  is  argued  that  the  information  ia  in- 
sufficient for  the  reasons  (1)  that  guilty 
knowledge  Is  not  alleged;  (2)  that  the  name 
of  the  principal  offender  is  not  charged  as 
known  to  the  respondent;  (3)  that  the  time 
of  the  commission  of  the  felony  set  forth  is 
not  alleged  as  known  by  the  respondent;  (4) 
that  it  is  not  alleged  that  the  usual  place  of 
abode  or  resort  of  the  principal  offender  was 
then  known  to  the  respondent  The  informa- 
tion sets  forth  in  form  and  substance  with 
time  and  place  the  commission  of  grand  lar- 
ceny, with  the  name  and  place  of  residence 
of  the  offender.  It  then  alleges  "all  of 
which"  the  respondent  on  the  same  day  and 
at  the  same  place  "well  knew,"  etc.  This  la 
a  sufficient  allegation  of  knowledge  in  the 
respects  above  named. 

It  is  further  urged  that  the  Information  Is 
defective,  in  that  It  contains  no  allegations 
(1)  that  the  respondent  intended  to  obstruct 


and  hinder  the  due  course  of  Justice  and  to 
cause  the  felon  to  escape  unpunished;  and 
(2)  that  the  respondent  unlawfully,  malicious- 
ly, etc.,  concealed,  kept  secret,  and  neglected 
to  discover  the  felony,  together  with  the 
name,  person,  and  usual  place  of  resort  of 
the  felon,  to  the  officers  of  public  justice. 
This  position  is  well  taken,  and  the  two 
questions  will  be  considered  in  their  order. 

On  the  question  of  intent  we  quite  agree 
with  Mr.  Bishop  that  in  principle  the  motive 
prompting  the  neglect  of  a  misprision  must 
be  in  some  form  evil  as  respects  the  admin- 
istration of  justice.  1  Blsh.  Cr.  L.  i  721a. 
And,  where  an  evil  intent  accompanying  an 
act  is  necessary  to  constitute  such  act  a 
crime,  the  Intent  must  be  alleged  in  the  in- 
dictment or  information  and  proved.  1  Chit 
Cr.  L.  233.  See,  also,  2  Chit  Cr.  L.  §  232; 
Blsh.  Directions  &  Forms,  §  129. 

Regarding  the  second  question,  after  set- 
ting forth  the  felony,  the  allegation  is  "all 
of  which"  the  respondent  "well  knew  and 
then  and  there  did  conceal  and  keep  secret, 
contrary  to  the  law  of  the  land,"  etc.  The 
words  "did  conceal  and  keep  secret"  are  not 
sufficient  without  further  words  showing  a 
neglect  to  discover  the  felony,  with  the 
name  and  place  of  resort  of  the  felon. 
Whether  knowledge  of  the  place  of  resort 
and  a  neglect  to  give  information  of  that 
particular  thing  is  in  all  cases  essential  to 
the  crime  we  do  not  consider;  for  here  the 
allegations  show  such  knowledge,  and  hav- 
ing It  the  respondent  was  bound  to  discover 
that  also.  Concealment  of  a  crime  known 
to  have  been  committed  Is  negative  in  char- 
acter, while  to  give  information  thereof  to 
the  officers  of  the  law  is  positive.  All  knowl- 
edge of  the  crime  may  be  imparted  to  an- 
other person,  and  yet  to  meet  the  require- 
ments of  the  law  such  person  must  be  a  mag- 
istrate or  otherwise  in  authority.  Hence, 
without  an  allegation  of  neglect  to  discover, 
no  crime  appears.  It  is  said  by  Lord  Coke, 
after  speaking  of  the  punishment  for  the 
concealment  of  felonies:  "From  which  pun- 
ishment If  any  will  save  himself  he  must 
follow  the  advice  of  Bracton,  to  discover  it 
to  the  King,  or  to  some  judge  or  magistrate 
that  for  the  administration  of  justice  sup- 
plleth  his  place,  with  all  speed  that  he  can." 
3  Inst  Cop.  65.  To  the  same  effect  are  1 
East,  P.  C.  c.  3,  and  1  Russ.  Crimes,  411. 
See,  also,  Trials  of  Regicides,  5  How.  St  Tr. 
985;  Thistlewood's  Trial,  33  How.  St.  Tr. 
690.  Nor  do  the  words  "contrary  to  the  law 
of  the  land"  supply  this  defect  They  do 
not  enlarge  or  extend  the  force  and  effect 
of  the  words  used  to  describe  the  act  Imput- 
ed so  as  to  make  it  unlawful  when  It  was 
not  so  by  the  description  itself.  Bishop's 
Case,  13  Grat  (Va.)  785.  Since  the  informa- 
tion is  amendable  the  cause  will  be  re- 
manded. 

Judgment  reversed,  demurrer  sustained, 
information  adjudged  insufficient,  and  cause 
remanded. 
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SMITH  y.   CENTRAL  VERMONT  RT.  CO. 

(Supreme   Court  of   Vermont     Orange.     Aug. 
10,  1907.) 

1.  Railroads  —  Fibes  —  Action  fob  Damage 
—Evidence. 

In  an  action  against  a  railway  company  for 
letting  out  a  fire,  it  was  not  error  to  permit  a 
witness  to  state  that  14  months  later,  at  the 
place  pointed  out  to  him  as  the  point  where 
the  fire  started,  were  embers,  remains  of  burned 
woods  and  bushes,  and  cinders;  the  evidence 
tending  to  show  the  fire  started  there  being  all 
circumstantial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1722.] 

2.  Same— Defects  in  Engines. 

The  doctrine  that  where,  in  an  action 
against  a  railway  company  for  a  fire  loss,  the 
injury  is  shown  to  have  resulted  from  sparks 
from  an  engine  specifically  identified,  the  evi- 
dence should  be  confined  to  that  engine,  and 
not  relate  to  the  defective  character  of  other 
engines,  cannot  be  applied  where  no  one  of  the 
four  engines  passing  within  the  few  hours  be- 
fore fire  was  discovered  was  specifically  iden- 
tified ;  an  offer  to  point  out  "each  engine  that 
passed  there  on  that  day"  not  being  an  offer  to 
point  out  the  offending  engine. 

3.  Same. 

In  an  action  against  a  railway  company  for 
setting  out  a  fire,  plaintiff  could  show  that  three 
days  after  the  fire  he  went  over  the  burned  dis- 
trict and  that  not  more  than  two  minutes  after 
an  engine  passed  throwing  out  cinders  he  saw 
a  fire  on  the  right  of  way,  as  tending  to  show 
such  a  tendency  in  the  class  of  engines  passing 
over  the  line  to  emit  sparks  as  to  tend  to  prove 
the  probability  that  the  fire  in  question  was 
caused  by  one  of  the  company's  engines. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vel.  41,  Railroads,  {  1722.) 

4.  Save. 

In  an  action  against  a  railway  company  for 
setting  out  a  fire,  plaintiff,  to  show  the  force 
and  direction  of  the  wind  and  the  dryness  of  the 
surface  of  the  ground,  could  show  that  three 
days  after  the  fire  he  found  partly  burned  shin- 
gles from  000  feet  to  nearly  one-quarter  of  a 
mile  beyond  the  burned  buildings,  though  he  did 
not  know  personally  where  they  came  from ; 
it  being  otherwise  shown  that  burning  shingles 
were  carried  in  that  direction,  and  that  fire 
was  in  fact  carried  there  by  the  wind. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1722.] 

5.  Evidence—  Photographs— Admissibility. 

In  an  action  against  a  railway  company 
for  setting  out  a  fire,  photographs  showing  the 
appearance  and  situation  of  the  ground  burned 
over,  and  the  combustible  material  on  defend- 
ant's right  of  way,  etc.,  were  admissible,  though 
the  photographer  did  not  testify,  and  no  one 
testified  as  to  their  accuracy ;  the  testimony 
tending  to  show  appearances  were  fairly  rep- 
resented therein. 

6.  Railboads— Fibes  —  Action  —  Evidence— 
Admissibility. 

In  an  action  against  a  railway  company 
for  setting  oat  a  fire,  defendant  having  offered 
testimony  as  to  the  good  quality  of  screens  used 
on  its  engines,  still  in  use,  plaintiff  could  offer 
a  piece  of  partly  burned  coal,  found  since  the 
trial  began,  near  the  point  where  the  fire  was 
supposed  to  nave  started  on  the  snow,  within 
two  feet  of  its  right  of  way  fence,  18  or  18  feet 
higher  than,  and  41  feet  from,  the  track. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  41,  Railroads,  §  1722.] 

7.  Same. 

Where  plaintiff  charged  negligence  in  a 
railway  company  permitting  combustible  materi- 


al to  accumulate  on  the  right  of  way,  its  igni- 
tion by  sparks  from  engines,  and  negligence  in 
permitting  the  fire  to  spread,  it  was  not  essen- 
tial to  recovery  that  any  negligent  defect  in  the 
engine  or  negligence  in  its  management  be 
shown,  nor  that  the  igniting  spark  came  from 
any  particular  engine. 

8.  Same— Evidence— Sufficiency. 

In  an  action  against  a  railway  company  for 
setting  out  a  fire,  evidence  held  sufficient  to 
show  the  fire  was  started  by  sparks  from  one 
of  the  company's  locomotives. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  i  1731.] 

9.  Tbial— Instructions— Nonconformity  to 
Pleading. 

In  an  action  against  a  railway  company 
for  setting  out  a  fire,  it  was  error  to  instruct 
that  if  the  fire  started  in  combustible  material 
negligently  permitted  to  accumulate  on  the  right 
of  way,  plaintiff  could  recover,  whether  the  fire 
was  "set  by  some  other  person  or  by  defendant's 
engines,"  where  the  declaration  charged  it  was 
set  by  an  engine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  i  587.] 

Exceptions  from  Orange  County  Court; 
Waterman,  Judge. 

Action  by  William  H.  Smith  against  the 
Central  Vermont  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  brings 
exceptions.    Reversed  and  remanded. 

Argued  before  ROWELL,  O,  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

March  M.  Wilson,  John  J.  Wilson,  and  R. 
M.  Harvey,  for  plaintiff.  O.  &  Palmer,  for 
defendant 

WATSON,  J.  The  plaintiff  seeks  to  recov- 
er damages  for  loss  of  buildings  and  contents 
by  fire  alleged  to  have  been  started  on  the 
defendant's  right  of  way  by  sparks  emitted 
from  its  locomotive  engines  April  1,  1906. 
A  certifled  transcript  of  the  entire  case  Is 
made  a  part  of  the  bill  of  exceptions,  and 
is  to  control.  The  plaintiffs'  evidence  tend- 
ed to  show  that  on  the  day  above  named  a 
fire  was  started  in  the  dry  grass,  weeds,  and 
brush  on  defendant's  right  of  way,  about 
one-half  of  a  mile  north  of  the  railroad  sta- 
tion at  Bethel;  that  the  land  was  very  dry, 
and  the  wind  blowing  toward  the  southeast; 
that  the  fire  burned  from  the  railroad  right 
of  way  onto  the  land  of  William  O.  Shaw, 
and  from  his  land  the  sparks  and  fire  were 
carried  to  his  barn,  setting  fire  to  it,  and 
from  Shaw's  burning  barn  to  the  buildings 
of  the  plaintiff,  which,  with  their  contents, 
were  destroyed.  Without  objection  the  plain- 
tiff Introduced  evidence  tending  to  show 
that  about  that  time  cinders  flew  every  day 
from  trains  being  operated  on  that  part  of 
defendant's  road;  that  Immediately  after  the 
fire  a  large  quantity  of  coal  cinders  were 
found  on  defendant's  land  in  the  locality 
where  the  fire  started,  some  of  them  very 
near  an  inch  long  and  half  an  inch  wide,  and 
that  like  cinders  were  found  also  in  the  ad- 
joining field,  10  or  12  feet  from  the  fence. 

R.  I.  Flint,  a  civil  engineer,  and  witness 
called  by  the  plaintiff,  testified  to  certain 
measurements  made  by  him  in  June  of  the 
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next  year,  and  to  making  a  plan  which  was 
used  as  an  exhibit  in  the  case;  that  he  was 
shown  a  point,  and  told  It  was  where  the 
Are  started.  Evidence  was  introduced  later 
in  the  trial  tending  to  show  that  the  fire  did 
in  fact  start  there.  Subject  to  exception,  the 
witness  was  permitted  to  testify  that  In  the 
locality  pointed  out  "were  embers,  remains 
of  burned  woods  and  bushes,  and  cinders," 
and  that  by  "cinders"  he  meant  "particles  of 
partly  burned  coal,"  which  he  carefully  ex- 
amined. It  was  essential  to  the  plaintiff's 
case  to  show  the  origin  of  the  fire  as  alleged. 
The  evidence  bearing  thereon  was  all  circum- 
stantial. The  appearance  of  the  surface 
where  the  fire  started,  with  reference  to  com- 
bustible matter  partly  burned  and  cinders 
such  as  were  described  by  the  witness,  was 
relevant  evidence  upon  that  issue.  The  ques- 
tion of  remoteness  In  time  was  a  preliminary 
one,  determined  by  the  trial  court,  and  noth- 
ing appears  to  take  it  out  of  the  ordinary 
rule  excluding  revision. 

The  plaintiff  testified  that  three  days  after 
the  fire  in  question  he  went  over  the  burned 
district,  on  which  occasion,  when  near  the 
place  where  the  fire  started,  he  saw  "the  2:30 
passenger  train"  going  north;  that  "cinders 
flew  out  and  dropped  along";  and  that  after 
the  train  passed  "there  was  a  little  fire  in 
the  grass."  He  was  then  allowed  to  testify, 
against  defendant's  objection,  that  he  saw 
this  fire  not  more  than  two  minutes  after 
the  train  passed,  and  that  it  was  between 
the  track  and  the  fence,  about  200  feet  north 
of  where  he  was  standing,  as  tending  to 
show  the  dryness  of  surface,  the  character, 
habit,  propensity,  and  poor  condition  of  de- 
fendant's locomotives,  and  that  the  cinders 
which  escaped  from  them  would  Bet  fire  to 
combustible  material.  It  is  urged  that  this 
was  error,  since  (1)  the  defendant  offered  to 
point  out  to  the  plaintiff,  and  to  give  a  his- 
tory of,  each  engine  which  passed  that  point 
on  the  day  of  the  fire  in  question,  and  to 
give  him  an  opportunity  to  Inspect  the  same, 
but  the  plaintiff  neglected  to  avail  himself 
thereof;  and  (2)  the  evidence  related  to  an- 
other engine  and  subsequent  to  the  fire  in 
question.  There  was  no  evidence  that  this 
was  the  same  engine. 

The  doctrine  first  Invoked  under  this  ex- 
ception is  that,  where  the  injury  complained 
of  is  shown  to  have  been  caused  by  sparks 
from  an  engine  which  is  specifically  known 
and  Identified,  the  evidence  should  be  con- 
fined to  that  engine.  Hereon  it  appears  that 
on  May  2,  1905,  defendant's  attorney  wrote 
a  letter  to  plaintiff's  attorney,  offering  to 
point  out  to  him  each  engine  which  passed 
the  place  of  the  beginning  of  the  fire  causing 
the  loss  on  the  day  it  occurred,  and  to  give 
him  an  opportunity  to  examine  it,  and  that 
a  history  of  the  character  of  the  netting  and 
spark  arresters  In  each  would  be  given  him 
if  he  so  wished.  In  reply  thereto  by  letter 
the  day  following  the  plaintiff's  attorney 
said :   "I  will  communicate  to  those  interested 


what  you  say  about  inspecting  engines.  t)o 
you  mind  giving  me  number  and  name  of 
engine  which  passed  north  about  12:30  (noon) 
on  day  of  fire?"  The  record  does  not  show 
any  reply  to  this  letter.  Indeed,  in  dis- 
cussing before  the  court  below  the  matter  of 
admitting  the  two  letters  in  evidence,  it 
was  stated  by  plaintiff's  counsel  without 
contradiction  that  no  reply  was  made.  Nor 
does  It  appear  that  any  engines  were  thus 
pointed  out  or  inspection  had.  The  evidence 
does  not  show  the  number  of  trains  that 
passed  over  the  road  on  the  day  in  question, 
but  It  appears  that  there  were  four  or  more 
within  a  few  hours  previous  to  the  time 
when  the  fire  was  discovered.  According 
to  some  of  the  evidence  a  train  passed  about 
12  o'clock,  noon,  and  smoke  was  seen  coming 
from  the  locality  of  the  setting  out  of  the 
fire  within  less  than  15  minutes  thereafter. 
Other  evidence  tended  to  show  that  the  fire 
was  discovered  shortly  after  the  passing  of 
the  freight  train  going  north,  which  left 
Bethel  at  12:30  o'clock.  It  Is  not  claimed 
that  any  of  the  engines  hauling  the  four  or 
more  trains  passing  within  the  few  hours 
previous  to  the  discovery  of  the  fire  were 
specifically  known  and  identified;  and  the  ef- 
fect of  an  offer  to  point  out  the  offending  en- 
gine we  need  not  consider,  for  no  such  offer 
was  made.  As  before  seen,  it  was  to  point 
out  "each  engine  that  passed  there  on  that 
day." 

Whatever  may  be  said  regarding  the  sound- 
ness of  the  modified  rule  contended  for,  when 
applicable,  surely  the  record  before  us  does 
not  present  a  case  that  comes  within  it.  In 
Pennsylvania  It  is  held  that  where  the  in- 
Jury  complained  of  is  shown  to  have  been 
caused,  or  in  the  nature  of  the  case  could 
only  have  been  caused,  by  sparks  from  an 
engine  which  is  known  and  Identified,  .the 
evidence  should  be  confined  to  the  condition 
of  that  engine,  its  management,  and  Its  prac- 
tical operation.  Yet  in  Henderson  v.  Phil- 
adelphia, etc.,  Ry.  Co.,  144  Pa.  481,  22  Atl. 
851,  16  I*  B.  A.  299,  27  Am.  St  Rep.  652, 
where  the  evidence  showed  that  four  engines 
drawing  trains  had  passed  within  an  hour 
before  the  discovery  of  the  fire,  three  of  them 
being  unknown  and  unidentified,  and  the 
one  to  which  the  fire  was  attributable  not 
definitely  ascertained,  it  was  held  competent 
for  the  plaintiff  to  prove  that  the  defendant's 
locomotives  generally,  or  many  of  them,  at 
or  about  the  time  of  the  occurrence,  threw 
sparks  of  unusual  size  and  kindled  numerous 
fires  upon  that  part  of  the  road,  to  sustain 
or  strengthen  the  Inference  that  the  fire  orig- 
inated from  the  cause  alleged.  In  Hoskin- 
son  v.  Central  Vt  Ry.  Co.,  66  Vt  618,  30  Atl. 
24,  It  was  impossible  for  the  plaintiff  to  fur- 
nish any  proof  as  to  the  particular  engine 
which  he  claimed  had  caused  the  loss.  It 
was  held  that  under  those  circumstances  the 
plaintiff  was  properly  allowed  to  Introduce 
evidence  as  to  any  of  defendant's  engines 
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which  had  been  In  use  upon  the  line  within  a 
reasonable  time  before  the  alleged  fire.  In 
Grand  Trunk  Ry.  Co.  v.  Richardson,  91  IT. 
8.  454,  23  L.  Ed.  357,  defendant's  railroad 
bridge  first  took  Are,  from  which  the  fire  was 
carried  to  the  plaintiff's  mill.  The  plaintiff's 
testimony  tended  to  show  that  the  Are  origi- 
nated from  the.  locomotive  of  one  of  two 
known  trains,  but  the  particular  engines 
drawing  those  trains  -were  not  identified. 
One  assignment  of  error  was  that  the  plain- 
tiff was  allowed  to  prove,  under  objection, 
that  at  various  times  during  the  summer 
before  the  fire  occurred  some  of  the  defend- 
ant's locomotives  scattered  fire  when  going 
past  the  mill  and  bridge,  without  showing 
that  either  of  those  which  plaintiff  claimed 
communicated  the  fire  was  among  the  num- 
ber, and  without  showing  that  the  locomo- 
tives were  similar  In  their  make,  their  state 
of  repair,  or  their  management  to  those 
claimed  to  have  caused  the  fire.  It  was  held 
that  the  crossing  of  the  bridge  by  defendant's 
engines  not  long  before  It  took  fire  raised  at 
least  some  probability,  In  the  absence  of 
proof  of  any  other  known  cause,  that  they 
caused  the  fire,  and  that  this  probability  was 
strengthened  by  the  fact  that  some  engines 
of  the  same  defendant,  at  other  times  during 
the  same  season,  bad  scattered  fire  during 
their  passage. 

The  precise  question  raised  by  the  second 
ground  of  the  exception  does  not  appear  to 
have  been  passed  upon  in  this  state.  As  Just 
seen,  the  qnestion  presented  in  the  Hoskln- 
son  Case  had  reference  to  other  engines  be- 
fore the  injury  complained  of.  So  in  Cleave- 
land  v.  Grand  Trunk  By.  Co.,  42  Vt  449, 
where  the  evidence  received  was  "that  on 
or  about  the  time  of  the  fire  In  question  the 
engines  in  use  by  the  defendant,  running  past 
the  plaintiff's  mills,  generally  and  habitually 
scattered  fire  from  the  ashpans  and  smoke- 
stacks," the  times  to  which  the  evidence  re- 
lated were  all  before  the  fire  occurred.  There 
the  defendant  had  a  large  number  of  engines 
which  it  used  Indiscriminately  over  that  part 
of  the  road.  The  evidence  was  held  to  have 
been  properly  admitted,  since  the  inference 
would  be  from  It,  in  connection  with  evidence 
tending  to  show  that  engines  which  so  scat- 
tered fire  as  that  it  kindles  along  the  road- 
side are  not  of  proper  construction  and  suit- 
able repair,  that  the  fire  in  question  was 
caused  by  one  of  those  defective  engines. 
In  Henderson  v.  Philadelphia,  etc.,  Ry.  Co., 
144  Pa.  461,  22  Atl.  851,  16  L.  R.  A.  299,  27 
Am.  St  Rep.  652,  It  was  held  that  evidence 
of  this  character  should  be  confined  .to  the 
negligent  operation  of  the  engines  at  or  about 
the  time  of  the  fire,  with  such  reasonable 
latitude,  before  and  after  the  occurrence,  as 
la  sufficient  to  render  the  proof  practicable. 
In  Field  v.  N.  Y.  Central  R.  R.  Co.,  32  N.  Y. 
839,  subject  to  exception,  a  witness  was  al- 
lowed to  testify  that  he  had  frequently  seen 
live  eoals  on  the  track,  "before  and  since" 


the  fire;  that  it  was  a  very  common  thing. 
The  testimony  was  held  to  have  a  bearing 
on  the  question  of  the  cause  of  the  fire,  and 
properly  admitted.  Evidence'  of  the  same 
character  regarding  other  engines,  both  be- 
fore and  after  the  occurrence  in  controversy, 
was  held  legitimate  for  the  same  purpose  in 
Gowen  v.  Glaser  (Pa.)  10  Atl.  417,  Campbell 
v.  Missouri  Pacific  Ry.  Co.,  121  Mo.  340,  25 
S.  W.  936,  25  L.  R  A.  175,  42  Am.  St  Rep. 
530,  Alabama  &  V.  Ry.  Co.  v.  jBtna  Ins.  Co., 
35  South.  304,  82  Miss.  770,  and  Koontz  v. 
O.  R.  &  N.  Co.,  20  Or.  8,  23  Pac.  820;  and 
In  Matthews  v.  Missouri  Pacific  By.  Co.,  142 
Mo:  645,  44  S.  W.  802,  evidence  relating 
wholly  to  another  engine  subsequent  to  the 
fire  causing  the  damage  was  held  properly 
received.  Although  there  is  not  a  unanimity 
of  decision  on  the  question,  we  think  it  may 
be  said  from  the  weight  of  authority  that 
this  kind  of  evidence  is  admissible  as  tend- 
ing to  show  such  a  capacity  or  tendency  In 
the  class  of  engines  passing  over  the  line  to 
emit  sparks  as  to  be  evidence  tending  to 
prove  the  possibility,  and  a  consequent  prob- 
ability, that  the  fire  In  question  was  caused 
by  one  of  defendant's  engines;  and  we  see 
no  good  reason  for  any  difference  in  the 
tendency  of  such  evidence,  whether  it  re- 
lates to  other  engines  within  a  reasonable 
time  before,  or  within  a  reasonable  time  af- 
ter, the  occurrence  of  which  complaint  Is 
made. 

For  the  purpose  of  showing  the  force  and 
direction  of  the  wind,  also  the  dryness  of 
the  surface  of  the  ground,  at  the  time  of 
the  fire,  the  plaintiff  was  allowed  to  testify, 
subject  to  exception,  that  on  the  third  day 
after  the  fire  he  found  shingles  partly  burned 
In  Marsh's  pasture,  some  on  what  Is  called 
the  "Ed  Armour  place,"  and  some  back  of 
Mr.  Preston's  house.  This  bouse  is  in  the 
vicinity  of  600  feet  southeast  of  where  Shaw's 
buildings  were  burned.  The  other  places 
named  are  farther  in  the  same  direction; 
the  farthest  being  nearly  one-quarter  of  a 
mile.  The  admission  of  this  evidence  was 
not  error.  Nor  was  there  error  in  overrul- 
ing defendant's  motion  to  strike  out  the  tes- 
timony thus  given,  because  the  witness  testifi- 
ed in  cross-examination  that  he  did  not  know 
where  the  partly  burned  shingles  came  from, 
except  as  others  told  him.  It  was  otherwise 
shown  that  burning  brands  and  shingles  were 
carried  In  that  direction  at  the  time  of  the 
fire,  and  that  fire  was  in  fact  carried  there 
by  the  wind,  which  was  blowing  toward  the 
southeast. 

Exception  was  taken  to  the  admission  of 
four  photographs  in  evidence,  as  showing  the 
appearance  and  situation  of  the  ground  burn- 
ed over,  the  combustible  material  on  defend- 
ant's right  of  way,  and  the  remains  of  such 
material  on  that  territory.  They  were  ob- 
jected to  as  incompetent  and  that  no  proper 
foundation  had  been  laid  for  their  Introduc- 
tion.   True,  the  person  by  whom  the  photo- 
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graphs  were  taken  was  not  called  as  a  wit- 
ness, and  no  one  in  terms  testified  to  their 
accuracy.  Several  witnesses,  however,  gave 
evidence  tending  to  show  that  the  appear- 
ances in  the  respects  named  were  fairly  rep- 
resented therein.  One  witness  testified  to 
being  present  right  away  after  the  fire,  when 
some  of  them  were  taken.  Photographs  may 
be  proved  and  used  In  evidence  In  the  same 
manner  as  maps  or  other  diagrams.  It  can- 
not be  said  that  they  were  improperly  admit- 
ted. Archer  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
106  N.  Y.  589,  13  N.  E.  318;  People  v.  Jack- 
son, 111  N.  Y.  362,  19  N.  E.  54;  Albert!  T. 
N.  Y.,  L.  E.  &  W.  R  R.  Co.,  118  N.  Y.  77,  23 
N.  E.  35,  6  L.  R  A  765. 

The  defendant  Introduced  expert  evidence 
tending  to  show  the  good  quality  and  capacity 
of  the  screens  of  netting  used  on  its  engines, 
that  Its  engines  generally  were  In  the  same 
state  of  repair  before  as  after  the  fire,  and 
that  the  same  system  of  screening  was  still 
in  use  by  it  In  rebuttal  the  plaintiff  testi- 
fied that  since  the  trial  began  he  had  noticed 
pieces  of  partly  burned  coal  near  the  point 
where  the  fire  was  supposed  to  have  origi- 
nated, along  on  the  snow  within  1%  or  2  feet 
of  the  fence  of  the  defendant's  right  of  way, 
18  or  19  feet  higher  up  than  the  track,  and 
about  41  feet  from  the  rail.  One  of  the 
pieces  of  coal  thus  found  was  introduced 
as  an  exhibit,  subject  to  exception  on  the 
ground  that  it  was  Incompetent  and  immate- 
rial, as  tending  to  impeach  the  Judgment 
of  defendant's  experts  as  to  the  quality  and 
capacity  of  the  screens  used.  We  think  it 
may  fairly  be  inferred  that  these  pieces  of 
partly  burned  coal  were  thrown  out  by  some 
passing  locomotive.  The  evidence  was  there- 
fore relevant  for  the  purpose  for  which  It 
was  received.  "It  was  like  evidence  of  an 
experiment  made  use  of  to  show  that  some- 
thing did  In  fact  happen,"  which  had  a  ten- 
dency to  lessen  the  credibility  of  the  testi- 
mony given  by  defendant's  expert  witnesses. 
A  partial  dissimilarity  of  conditions  bears 
more  upon  the  weight  of  such  evidence  than 
on  its  admissibility.  Hoskinson  v.  Central 
Vt.  R.  Co.,  66  Vt  618,  30  Atl.  24;  State  v. 
Flint,  60  Vt  304, 14  Atl.  17a  What  we  have 
said  in  an  earlier  paragraph  touching  re- 
moteness is  equally  applicable  here. 

Exception  was  saved  to  the  overruling  of 
the  motion  that  plaintiff  be  required  to  speci- 
fy and  elect  which  train  he  complains  of, 
and  In  respect  to  the  management  of  which 
train  he  charges  the  defendant  with  negli- 
gence. The  third  count  charges  negligence 
in  suffering  and  permitting  combustible  mate- 
rial to  gather,  accumulate,  etc.,  on  defend- 
ant's right  of  way,  the  setting  fire  thereto  by 
sparks  from  Its  engines,  and  negligence  In 
allowing  the  fire  to  spread,  etc.  It  Is  not 
necessary  to  a  right  of  recovery  under  this 


count  that  any  negligence  In  the  construc- 
tion or  management  of  the  engines  be  proved, 
nor  that  the  igniting  spark  or  sparks  be 
shown  to  have  come  from  any  particular  one 
of  defendant's  engines.  Smith  v.  London  & 
Southwestern  Ry.  Co.,  L.  R.  6  C.  P.  14,  18 
Eng.  Rul.  Cas.  726;  O'Neill  v.  N.  Y.,  O.  & 
W.  R.  Co.,  115  N.  Y.  579,  22  N.  E.  217,  5  L. 
R.  A  591;  Delaware,  etc.,  R.  Co.  v.  Salmon, 
39  N.  J.  Law,  299,  23  Am.  Rep.  214.  It  fol- 
lows that  the  motion  was  properly  overruled. 

The  defendant  excepted  to  the  overruling 
of  Its  motion  for  a  verdict  at  the  close  of 
the  evidence,  ou  the  grounds  (1)  that  no  com- 
petent evidence  had  been  Introduced  tending 
to  show  that  the  fire  which  destroyed  the 
plaintiff's  property  originated  with  any  en- 
gine operated  by  the  defendant  and  (2)  that 
there  was  no  proof  that  any  fire  set  out  by 
defendant's  engines  continued  or  extended  to, 
and  was  the  proximate  cause  of  the  destruc- 
tion of,  the  plaintiff's  property.  But  there 
was  no  error  In  this  ruling.  The  evidence 
tends  to  show  negligence  by  the  defendant  in 
permitting  dry  weeds,  dry  grass,  and  brush 
to  accumulate  and  remain  ou  its  right  of  way ' 
in  the  locality  where  the  evidence  tends  to 
show  the  fire  In  question  started,  whence  It 
spread  to  and  consumed  the  plaintiff's  prop- 
erty. It  Is  not  necessary  here  to  discuss  In 
detail  the  evidence  of  the  origin  of  the  fire. 
Suffice  it  that  under  our  holdings  on  the 
questions  already  discussed,  the  record  shows 
considerable  evidence  tending  to  show  that 
the  fire  was  set  by  sparks  from  one  of  de- 
fendant's locomotives.  No  contention  is  made 
but  that  if  the  fire  thus  originated  and  was 
continuous,  without  the  Intervention  of  any 
new  and  Independent  cause,  and  consumed 
the  plaintiff's  property,  It  was  the  proximate 
cause  of  the  injury.  In  a  supplemental 
charge,  to  which  exception  was  taken,  the 
Jury  were  instructed,  in  substance,  that  if 
the  fire  originated  In  combustible  material 
which  was  negligently  allowed  to  accumulate 
along  defendant's  right  of  way,  and  spread 
therefrom  until  It  destroyed  the  plaintiff's 
property,  then  the  plaintiff  would  be  entitled 
to  recover,  no  matter  how  the  fire  got  into 
the  combustible  material,  "whether  set  by 
some  other  person,  or  by  the  defendant's  en- 
gines," defective  or  not  defective. 

Every  count  of  the  declaration  alleges  In 
effect  that  the  fire  was  set  by  live  sparks 
and  fire  from  defendant's  engines.  There  Is 
no  allegation  that  It  originated  In  any  other 
way.  There  was  no  evidence  tending  to  show 
that  It  was  "set  by  some  other  person."  The 
charge  permitted  the  plaintiff  to  recover, 
even  though  the  fire  was  set  by  a  trespasser — 
a  basis  of  fact  outside  of  the  scope  of  the 
declaration,  and  outside  of  the  evidence  in 
the  case.    This  was  error. 

Judgment  reversed,  and  cause  remanded. 
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TUDOR  v.  TUDOR. 


(Supreme  Court  of  Vermont.    Windham.    Aug. 
10,  1907.) 

1.  Fraudulent  Conveyances  —  Actions  to 
Set  Aside. 

Though  a  conveyance  was,  as  between  the 
parties,  within  the  statute  providing  that  all 
fraudulent  conveyances  shall  be  "null  and  void," 
the  fraudulent  grantee  having  conveyed  the 
property  to  a  third  person,  who  was  not  made  a 
party  to  a  suit  by  creditors  of  the  vendor  to 
subject  the  land  to  their  claims,  he  was  not 
bound  by  a  decree  in  favor  of  complainant. 

2.  Wills  — Effect  of  Pbobate  —  Relation 
Back  to  Death  of  Testator— Power  to 
Sell  Real  Estate. 

Where  a  resident  of  Massachusetts  by  his 
will  authorized  his  executors  to  sell  his  real  es- 
tate, and  the  executor  conveyed  land  situated  in 
Vermont  before  the  probate  of  the  will  in  such 
state,  but  the  will  was  subsequently  probated, 
the  probate  related  back  and  gave  effect  to  the 
conveyance;  and  this,  notwithstanding  that  no 
letters  were  granted  to  the  executors  in  Ver- 
mont. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {  896.] 

Exceptions  from  Windham  County  Court; 
Henry  R.  Start,  Judge. 

Action  by  William  Tudor  against  George 
Tudor.  Judgment  tor  defendant  Plaintiff 
brings  exceptions.    Reversed  and  rendered. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Batchelder  &  Bates,  for  plaintiff.  Clarke 
C.  Fetts,  for  defendant 

WATSON,  J.  The  action  is  trespass  quare 
clansum  freglt  for  cutting  timber  on  lot 
No.  1  In  the  ninth  range  of  lands  in  the  town 
of  Stratton.  Both  parties  claim  title  from 
Richard  Perry,  who  .  conveyed  the  lot  to 
Henry  Z.  Payne,  March  1,  1865,  by  deed  re- 
corded. Payne  conveyed  to  William  W.  Un- 
derwood by  warranty  deed  dated  July  21, 
1866,  and  recorded.  Underwood  conveyed 
to  Lucius  Smith  by  warranty  deed  dated 
May  15,  1867,  and  recorded  the  8th  day  of 
January  following.  Smith  conveyed  to  Sam- 
uel Bassett  and  Lot  Bassett  by  warranty 
deed  dated  March  20, 1873,  recorded  July  9th 
of  the  same  year.  At  the  September  term, 
in  1870,  of  Windham  county  court,  a  judg- 
ment was  recovered  by  certain  creditors 
against  Payne  for  $2,500  damages  and  costs. 
Execution  was  issued  thereon,  and  levy  was 
made  November  17,  1870,  on  the  land  In 
question.  Due  proceedings  were  thereupon 
had,  and  the  land  set  off  to  the  execution 
creditors.  These  creditors  brought  their 
bill  to  clear  the  title,  under  the  levy,  from 
the  cloud  of  the  fraudulent  conveyance,  to 
the  court  of  chancery  In  that  county  at  the 
September  term  of  1872,  against  Payne  and 
Underwood,  containing  allegations  showing 
the  above-mentioned  conveyance  from  Payne 
to  Underwood  to  have  been  fraudulent  as  to 
said  creditors  and  tbat  the  grantee  participat- 
ed in  the  fraud,  and  also  showing  the  judg- 
ment, execution,  levy  upon  the  land,  and  set- 


off, as  above  stated,  and  praying  that  Under- 
wood be  compelled  to  convey  said  land  to  the 
orators  and  be  perpetually  enjoined  from 
conveying  the  same  to  any  one  else,  and 
from  asserting  any  right  or  title  thereto.  At 
that  term  of  court  the  bill  was  taken  as 
confessed  against  Payne,  and  at  the  follow- 
ing term,  in  April,  1873,  upon  hearing  against 
Underwood,  he  having  appeared  and  made 
answer,  a  decree  was  rendered  against  him 
in  accordance  with  the  prayer  of  the  bill. 
It  is  under  the  set-off  on  the  execution,  and 
this  decree  in  chancery,  that  the  defendant 
claims  title. 

The  deed  from  Underwood  to  Lucius  Smith 
purports  to  have  been  for  a  valuable  con- 
sideration, and  included  other  lands.  Smith 
was  not  made  a  party  to  the  suit  In  chancery, 
and  there  is  no  finding  as  to  whether,  when 
he  took  his  deed,  be  did  or  did  not  have  no- 
tice that  the  conveyance  to  his  grantor  was 
in  fraud  of  the  rights  of  creditors.  The  stat- 
ute then  in  force,  as  now,  provides  that  all 
fraudulent  and  deceitful  conveyances  of 
lands,  etc.,  made  or  bad  to  avoid  any  right, 
debt,  or  duty  of  any  other  person,  shall,  as 
against  the  party  or  parties  only  whose  right, 
debt,  or  duty  is  attempted  to  be  avoided, 
their  heirs,  executors,  administrators,  or  as- 
signs, be  null  and  void.  It  is  argued  that 
by  the  terms  of  the  statute  Underwood  had 
no  title  as  against  the  execution  creditors, 
and,  having  no  title,  could  convey  none  to 
Smith;  also  that,  since  the  statute  declares  a 
conveyance  in  fraud  of  the  rights  of  cred- 
itors null  and  void,  it  is  incumbent  upon  a 
party  claiming  to  be  an  innocent  purchaser 
for  value  to  establish  It  True  It  1b  this 
statute  uses  the  words  "null  and  void,"  yet 
in  construction  they  are  given  the  sense  of 
voidable  merely.  Such  conveyances  are  good 
as  between  the  parties,  and  also  as  against 
the  grantor.  Carpenter  v.  McClure,  39  Vt 
9, 91  Am.  Dec.  870.  In  stating  the  distinction 
between  a  thing  void  and  one  voidable,  Bacon 
says:  "A  thing  is  void  which  was  done 
against  law  at  the  very  time  of  the  doing  it 
and  no  person  Is  bound  by  such  act;  but  a 
thing  Is  only  voidable  which  Is  done  by  a 
person  who  ought  not  to  have  done  It,  but 
who  nevertheless  cannot  avoid  It  himself 
after  it  Is'  done."  Again:  "Of  a  void  act  or 
deed  every  stranger  may  take  advantage,  but 
not  of  a  voidable  one."  Bac.  Abr.  tit  "Void 
and  Voidable."  In  Anderson  v.  Roberts,  18 
Johns.  515,  9  Am.  Dec.  235,  the  construction 
of  the  statute  of  New  York,  a  transcript,  sub- 
stantially, from  St  13  Ella.  c.  5,  in  which 
such  fraudulent  conveyances  are  declared  to 
be  "utterly  void,"  was  under  consideration. 
Recognizing  the  above  passage  from  Bacon 
as  showing  the  true  distinction,  it  is  said  that 
whenever  the  act  done  takes  effect  as  to 
some  purposes,  and  Is  void  as  to  persons  who 
have  an  interest  in  impeaching  It  the  act  Is 
not  a  nullity,  and  therefore  in  a  legal  sense 
not  utterly  void,  but  merely  voidable.    It  was 
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held  that  the  fraudulent  grantee  takes  the 
entire  Interest  of  the  fraudulent  grantor,  and 
that  the  deed  Is  voidable  at  the  Instance  of 
the  creditor— not  legally  and  strictly  void. 
The  same  question  has  been  considered  at 
length  by  the  court  of  last  resort  in  Maine, 
and  the  same  conclusion  reached.  Andrews 
v.  Marshall,  43  Me.  272.  To  the  same  effect 
are  the  decisions  in  Massachusetts.  Harvey 
v.  Varney,  98  Mass.  120;  Freeland  v.  Free- 
land,  102  Mass.  477. 

The  state  of  Wisconsin  has  a  statute  to  the 
effect  that  a  money  judgment,  when  docket- 
ed as  provided  by  law,  shall,  for  a  period  of 
10  years  from  the  date  of  the  rendition 
thereof,  be  a  lien  on  the  real  property  of  the 
judgment  debtor,  except  his  homestead,  in  the 
county  where  the  same  is  docketed.  In 
French  Lumbering  Co.  v.  Theriault,  107  Wis. 
627,  83  N.  W.  927,  51  L.  R.  A.  910,  81  Am. 
St.  Rep.  856,  one  question  was  whether  any 
lien  was  created  by  a  judgment,  properly 
docketed  in  the  county  where  real  estate  Is 
located  which  the  judgment  debtor  previous- 
ly owned,  but  before  such  docketing  convey- 
ed to  another,  if  the  conveyance  was  void  un- 
der the  provisions  of  the  statute  of  that  state, 
whereby  every  conveyance  or  assignment  of 
any  estate  or  Interest  in  lands  made  with 
Intent  to  hinder,  delay,  or  defraud  creditors, 
etc.,  "shall  be  void."  It  was  contended  that 
the  word  "void,*'  as  there  used,  meant  "abso- 
lutely void";  that,  as  regarded  the  judgment 
creditor,  the  title  to  the  property  attempted 
to  be  conveyed  remained  unaffected  by  the 
attempt;  and  that  accordingly  the  judgment 
attached  to  and  became  a  lien  thereon.  It 
was  held  that  the  term  "void"  In  the  statute 
means  "voidable"  only,  and  that  a  judgment 
against  a  fraudulent  vendor  of  real  property, 
docketed  as  specified  by  law,  does  not  of  It- 
self create  a  lien  on  such  property,  because 
the  conveyance  vests  In  the  fraudulent  ven- 
dee the  title  of  his  vendor,  subject  to  the 
right  of  the  defrauded  creditors  at  their 
election  to  avoid  It.  By  a  statute  in  this 
state  passed  In  1843  general  assignments  by 
debtors  for  the  benefit  of  creditors  "shall  be 
null  and  void"  as  against  creditors.  Yet  It 
was  held  that  by  the  term  "void"  nothing 
more  was  Intended  than  inoperative  or  void- 
able. Merrill  v.  Englesby,  28  Vt.  150.  It  fol- 
lows that  the  conveyance  from  Payne  to 
Underwood  was  not  void,  but  only  voidable, 
and  that  thereby  the  legal  title  vested  in  the 
latter,  subject  to  be  devested  by  creditors  of 
the  grantor  if  they  saw  fit  to  call  it  in  ques- 
tion. Its  validity  was  not  assailed  by  them 
until  after  the  fraudulent  grantee  had  con- 
veyed the  property  to  Smith,  who  was  not 
made  a  party  to  the  execution  creditors'  suit 
In  chancery,  and  hence,  whether  chargeable 
with  notice  of  the  fraud  or  not,  he  was  not 
affected  by  the  decree.  Smith's  title  passed 
to  his  grantees,  and  the  plaintiff  here  may 
stand  upon  it  It  is  a  principle  of  law  that 
nothing  can  be  founded  upon  a  deed  absolute- 
ly void,  yet  from  those  voidable  only  perfect 


rights  or  titles  may  flow.  Somes  v.  Brewer, 
2  Pick.  (Mass.)  184, 13  Am.  Dec.  406;  Crocker 
v,  Bellangee,  6  Wis.  645,  70  Am.  Dec.  489. 

Lot  Bassett,  one  of  the  grantees  in  the 
plaintiff's  chain  of  title,  died  prior  to  1889 
testate.  At  the  time  of  his  death  be  was  a 
resident  of  the  state  of  Massachusetts.  Pri- 
or to  the  23d  day  of  July,  1889,  his  will  was 
duly  probated  In  that  state.  Elisha  Bassett, 
Wm.  O.  Bassett,  and  John  N.  Bassett  were 
named  as  executors  in  the  will,  and  they  were 
authorized  by  the  will  to  sell  all  of  the  real 
estate  of  the  deceased  wherever  situated. 
The  executors  qualified  In  Massachusetts  be- 
fore the  day  last  named.  On  that  day  they, 
by  their  deed  properly  executed,  conveyed 
the  property  here  in  question,  of  which  the 
testator  died  seised,  to  the  plaintiff  and  one 
George  S*.  Town.  Two  months  later  the  deed 
was  recorded.  In  March,  1897,  the  will  was 
duly  published  and  allowed  as  the  last  will 
and  testament  of  Lot  Bassett  in  the  probate 
court  for  the  district  of  Marlboro,  in  this 
state,  the  district  in  which  the  land  In  dis- 
pute Is  situated ;  but  it  does  not  appear  that 
the  executors  named  therein  were  qualified 
in  this  state.  The  defendant  contends  that, 
since  the  will  gave  the  executors  only  a  nak- 
ed power  of  sale,  It  was  essential  to  the  ex- 
ercise of  the  power  upon  realty  in  this  state 
that  they  qualify  here.  Under  the  devise  to 
sell  the  executors  had  a  common-law  authori- 
ty by  which  they  could  vest  the  legal  estate 
in  a  purchaser,  and  the  purchasers  under  that 
power  took  the  estate  from  the  testator  by 
whom  the  power  was  created— not  from  the 
power  Itself— in  the  Bame  manner  as  if  the 
power  and  the  Instrument  executing  the  pow- 
er had  been  Incorporated  in  one  Instrument 
Co.  Litt  113,  a;  4  Kent's  Com.  337;  Duke  ot 
Marlborough  v.  Godolphln,  2  Ves.  Sr.  61,  21 
Eng.  Rul.  Cas.  397;  Cook  v.  Duckenfleld,  2 
Atk.  502;  Doe  d.  Wigan  v.  Jones,  10  B.  &  C. 
459;  Bradish  v.  GIbbs,  3  Johns.  Ch.  (N.  Y.) 
523;  Conklin  v.  Egerton's  Adna'r,  21  Wend. 
(N.  Y.)  430;  Pratt  v.  Rice,  7  Cush.  (Mass.) 
209.  This  same  principle  Is  recognized  in 
Ferre  v.  American  Board  of  Com'rs,  53  Vt. 
162. 

The  fact  that  the  land  in  controversy  is 
situated  In  another  state  than  that  of  the 
primary  jurisdiction  makes  no  difference  in 
this  respect,  since  by  admitting  the  foreign 
will  to  probate  in  this  state  it  had  the  same 
effect  as  if  originally  proved  and  allowed  by 
the  same  court  Questions  Involving  local 
creditors  or  the  expenses  of  ancillary  admin- 
istration do  not  arise.  When  the  will  was 
allowed,  filed,  and  recorded  in  the  probate 
court  in  the  district  in  which  the  real  estate 
is  situated,  it  was  sufficient  to  operate  upon 
the  property  (V.  S.  2365-2369),  notwithstand- 
ing letters  testamentary  bad  been  granted 
only  in  the  primary  jurisdiction.  The  squree 
of  the  executor's  authority  under  the  power 
was  the  same — not  from  the  probate  court 
but  from  the  owner  of  the  estate  who  creat- 
ed the  power.    In  Newton  v.  Bronson,  13  N, 


Digitized  by 


Google 


Vt) 


TOWN  OF  EIPTON  v.  TOWN  OF  BRANDON. 


641 


Y.  587,  67  Am.  Dec.  89,  the  action  was  brought 
against  the  defendant,  as  executor  of  a  will, 
to  compel  specific  performance  of  a  contract 
alleged  to  hare  been  made  by  him  as  such 
executor,  through  his  attorneys,  for  the  sale 
and  conveyance  of  lands  situate  In  the  state 
of  Illinois.  The  testator  died  In  the  city  of 
New  York,  owning  the  land  In  question,  and 
his  will  was  duly  proved  before  the  surro- 
gate of  the  city  and  county  of  New  York. 
The  defendant  and  one  other  were  named  In 
the  will  as  executors,  but  the  defendant  alone 
qualified  and  assumed  to  act.  The  testator 
by  his  will  authorized  and  empowered  the 
executors  named  therein,  or  such  of  them  as 
should  qualify  and  assume  its  execution,  to 
contract  for  the  sale  of,  and  to  grant,  bar- 
gain, sell,  and  convey,  etc.,  oil  or  any  part  of 
the  real  estate  whereof  he  should  die  seised. 
It  was  argued  that  the  defendant's  office  of 
executor  did  not  extend  to  the  lands  in  Illi- 
nois, upon  the  principle  that  letters  testa- 
mentary and  of  administration  have  no  force 
beyond  the  Jurisdiction  in  which  they  are 
granted,  and  hence  that  he  could  not  effectu- 
ally perform  the  Judgment  of  the  court,  not 
being  able,  as  was  Insisted,  to  affect  the  title 
to  land  outside  the  state  of  the  principal  ad- 
ministration. It  was  held  that  he  was  the 
donee  of  a  power  at  common  law  and  under 
the  statute;  that  although  it  was,  by  the 
will,  made  a  condition  to  bis  acting  under 
the  power  that  he  should  qualify  as  executor, 
when  be  had  performed  that  condition,  he 
acted  In  conveying  the  land  as  the  devisee  of 
a  power  created  by  the  owner  of  the  estate, 
and  not  under  an  authority  conferred  by  the 
surrogate;  and  that  the  plaintiff  was  en- 
titled to  specific  performance  of  the  con- 
tract 

In  Crusoe  v.  Butler,  36  Miss.  160,  the  testa- 
tor was  a  resident  of  the  state  of  Alabama 
and  died  there,  having  at  the  time  of  his 
death  title  to  land  in  the  state  of  Mississippi, 
whieh  was  the  land  in  controversy.  The  will 
was  probated  In  the  state  of  the  domicile, 
and  the  executor  named  in  the  will  there 
qualified.  Later,  but  not  until  after  the  con- 
veyance of  the  land  by  the  executor,  an  au- 
thenticated copy  of  the  probate  of  the  will  in 
the  primary  Jurisdiction  was  admitted  to 
probate  and  recorded  In  the  proper  court  In 
the  county  and  state  where  the  land  was  sit- 
uated. The  will  devised  to  the  executors 
therein  named,  or  the  survivor  of  them,  full 
power  and  authority,  whenever  they  thought 
expedient,  to  bargain,  sell,  and  convey  all 
and  any  of  the  testator's  real  estate,  wher- 
ever the  same  right  be  situate,  for  the  purpos- 
es specified.  One  material  question  before 
the  court  was  whether  it  was  necessary  that 
letters  testamentary  should  be  granted  to  the 
executor  in  the  state  of  the  situs  of  the  land 
upon  admitting  the  will  to  record  there.  It 
was  insisted  that,  as  no  such  letters  were 
granted  there,  the  executor  was  never  in- 
vested with  the  authority  to  exercise  the 
power  to  convey  the  lands  conferred  upon  him 


by  the  will,  and  hence  that  his  deed  was  void. 
It  was  held  that  the  will  granted  a  power 
not  appertaining  to  the  subject-matter  of 
administration — a  trust  committed  by  the 
testator  to  the  persons  who  should  become 
his  executors :  that  In  such  a  case  the  execu- 
tor derives  his  authority  from  the  will,  and 
not  from  letters  testamentary ;  that,  while  It 
was  true  that  his  character  and  capacity  as 
executor  must  be  established  by  proof  of  the 
will,  yet  when  the  will  was  probated  there, 
and  it  was  shown  that  he  has  taken  upon  him- 
self the  office  of  executor,  the  power  to  sell 
the  land,  which  was  independent  of  his  ap- 
propriate functions  as  executor,  became  vest- 
ed; that  the  only  necessity  for  the  grant  of 
letters  was  to  fix  the  person  who  was  to  exe- 
cute the  power  granted  by  the  will;  and. 
since  that  had  been  done  by  the  proper  court 
of  the  testator's  domicile,  it  was  unnecessary 
to  obtain  letters  In  the  state  where  the  land 
was  situated.  The  same  doctrine  was  laid 
down  in  Apperson's  Ex'r  v.  Bolton,  29  Ark. 
418,  and  in  Babcock  v.  Collins,  60  Minn.  73, 
61  N.  W.  1020,  51  Am.  St.  Rep.  503. 

Our  statute  provides  that  no  will  shall  pass 
either  real  or  personal  estate,  unless  it  is 
proved  and  allowed  In  the  probate  court,  or 
by  appeal  In  the  county  or  Supreme  Court 
V.  S.  2356.  In  the  case  before  us,  as  before 
seen,  the  conveyance  of  the  land  by  the  exe- 
cutor was  before  the  probate  of  the  will  in 
this  state.  This  was  a  defective  execution  of 
the  power ;  but,  as  the  estate  passed  by  force 
of  the  will,  the  subsequent  probate  here  re- 
lated back  and  gave  effect  to  the  prior,  con- 
veyance. Ex  parte  Fuller,  2  Story  (U.  S.) 
327,  Fed.  Gas.  No.  5,147;  Crusoe  v.  Butler,  36 
Miss.  150;  Babcock  v.  Collins,  above  cited. 
The  plaintiff,  therefore,  has  a  good  title  to 
the  land  in  dispute,  and  upon  the  facts  found 
he  Is  entitled  to  recover. 
.  Pro  forma  Judgment  reversed,  and  Judg- 
ment for  the  plaintiff  to  recover  the  sum  of 
$150  damages,  with  interest  since  September, 
1903,  and  costs. 


(80  vt.  ZM) 
TOWN   OF   RIPTON   v.   TOWN   OF 
BRANDON. 

(Supreme  Court  of  Vermont.     Addison.     Aug. 
10,  1907.) 

1.  Paupers— Support— Action— Evidence. 

In  an  action  by  one  town  against  another 
to  recover  expenses  incurred  in  the  support  of  a 
pauper,  plaintiff  was  entitled  to  prove  by  the 
pauper's  son,  who  was  his  co-tenant  in  the 
ownership  of  certain  real  estate  incumbered  by 
a  mortgage,  that  it  had  been  agreed  that  the  fa- 
ther should  pay  the  remaining  note  so  secured 
if  he  kept  the  place,  and  that,  if  he  could  not 
pay  it  the  witness  was  to  have  the  property. 

2.  Evidence— Value  or  Property— Tax  Rec- 
ords. 

The  quadrennial  appraisal  of  all  the  tax- 
able real  estate  in  a  town,  filed  and  duly  exe- 
cuted by  sworn  officers  as  required  by  law.  Is 
admissible  on  the  question  of  value  of  real  es- 
tate listed  for  taxation  in  the  town  as  owned 
by   a   pauper   in   common   with   another,    in  a 
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suit  by  another  town  to  recover  expenses  incur- 
red in  the  pauper's  support. 

3.  Same— Best  and  Secondary. 

On  an  issue  as  to  the  value  of  real  estate 
owned  by  an  alleged  pauper,  an  offer  to  prove  by 
the  town  clerk  of  the  town  where  the  pauper 
resided,  from  the  grand  tax  list  of  the  town, 
that  the  pauper  and  his  son  were  listed  for 
real  estate  in  the  town  of  the  value  of  $190, 
was  properly  disallowed,  as  an  offer  to  show 
the  contents  of  the  grand  list  by  parol. 

4.  Paupers— Need  of  Assistance— Statutes. 

V.  S.  3171,  provides  that,  if  a  person  is 
poor  and  in  need  of  assistance,  the  overseer  of 
the  poor  of  any  town  shall  on  application  re- 
lieve the  person,  and  if  he  has  not  resided  in 
the  town  for  three  years,  supporting  himself 
and  family,  and  is  not  of  sufficient  ability  to 
provide  such  assistance,  the  town  furnishing  the 
same  may  recover  the  expense  from  the  town 
where  he  last  resided  for  three  years  and  sup- 
ported himself  and  family.  Section  3174  de- 
clares that  if  a  transient  person  is  suddenly  tak- 
en sick  or  lame,  or  is  otherwise  disabled  and 
confined  at  any  house,  or  is  in  need  of  relief,  or 
<8  committed  to  jail,  the  person  at  whose  house 
he  is,  or  the  jailer,  shall  be  at  the  expense  of 
relieving  and  supporting  the  person  until  he  re- 
ports his  situation  to  the  overseer  of  the  poor 
of  the  town,  after  which  the  officer  shall  provide 
for  his  support.  Held,  that  whether  a  person  is 
poor  and  in  need  of  assistance  does  not  depend 
alone  on  the  amount  and  value  of  bis  property, 
but  on  the  exigencies  of  his  present  situation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Paupers,  §  4.] 

5.  Same— Assistance  to  Nonresident. 

A  town,  rendering  assistance  to  a  pauper 
not  having  a  legal  residence  therein,  must  look 
to  the  pauper  assisted  to  defray  the  expense  of 
his  support,  if  he  is  able,  before  the  town  can 
look  to  the  town  of  the  pauper's  legal  domicile 
for  reimbursement,  as  authorized  by  V.  S.  3171. 

6.  Same— Need  of  Assistance  —  Determina- 
tion by  Overseer — Effect. 

The  determination  that  a  person  is  poor 
and  in  need  of  assistance,  by  an  overseer  of  the 
poor  of  a  town  which  is  not  the  pauper's  legal 
residence,  does  not  constitute  a  final  adjudi- 
cation that  the  circumstances  of  the  pauper 
are  such  as  to  entitle  him  to  such  relief,  as 
against  the  town  where  he  legally  resided,  so  as 
to  prevent  a  review  of  the  officer's  acts  by  the 
court. 

7.  Same— Ownership  of  Property. 

Where  an  overseer  of  the  poor  of  a  town 
other  than  that  where  a  pauper  had  a  legal  res- 
idence, in  the  exercise  of  sound  discretion,  in 
good  faith  rendered  assistance  to  the  pauper, 
who  was  actually  in  need  of  relief,  the  town  of 
the  pauper's  legal  residence,  if  given  the  requir- 
ed notice,  was  liable  for  the  expense,  though  it 
afterwards  appeared  that  the  pauper  relieved 
had  some  property. 

Exceptions  from  Addison  County  Court; 
Willard  W.  Miles,  Judge. 

Action  by  the  town  of  RIpton  against  the 
town  of  Brandon,  under  V.  S.  3171,  3172,  as 
amended  by  Acts  1904,  p.  99,  No.  81,  to  recov- 
er expenses  incurred  in  the  support  of  a  pau- 
per. Trial  to  a  Jury.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions.    Reversed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Davis  &  Russell  and  J.  E.  Cushman,  for 
plaintiff.     W.  H.  Bliss,  for  defendant 

WATSON,  J.  The  plaintiff  was  properly 
allowed  to  show  by  the  witness  John  W. 


Bobbins  that,  as  between  him  and  his  father, 
the  alleged  poor  person,  the  latter  was  to 
pay  the  remaining  note  secured  by  the  mort- 
gage on  the  real  estate  owned  by  them  as 
tenants  in  common,  if  be  (the  father)  kept 
the  place,  and  that  if  he  could  not  pay  it 
the  witness  was  to  have  the  place.  The  evi- 
dence had  a  bearing  on  the  question  of  the 
father's  available  property. 

The  value  of  this  real  estate  was  a  material 
question,  and  one  on  which  witnesses  dis- 
agreed; those  on  the  part  of  the  plaintiff 
estimating  the  value  of  the  entire  premises 
at  from  $100  to  $150,  and  the  alleged  pau- 
per's interest  therein  from  no  available  value 
to  $50,  while  some  of  the  defendant's  wit- 
nesses valued  the  place  at  $200  and  some  at 
$250.  On  this  question  defendant  called  the 
town  clerk  of  RIpton,  with  the  last  quad- 
rennial appraisal  of  the  real  estate  in  that 
town,  made  in  1902,  and  offered  to  show  by 
the  witness  and  the  appraisal  that  therein 
the  premises  above  mentioned  were  apprais- 
ed and  listed  to  Charles  J.  Bobbins  and  John 
W.  Robbins  as  owners  at  $190.  One  question 
before  us  Is  on  the  exclusion  of  this  evi- 
dence on  the  grounds  of  plaintiff's  objection 
that  the  appraisal  was  made  for  another 
purpose  and  the  appraisers  not  in  court  for 
cross-examination.  The  quadrennial  apprais- 
al offered  is  a  list  of  all  the  taxable  real  es- 
tate in  the  plaintiff  town  according  to  several 
ownerships,  with  the  names  of  the  respective 
owners  when  made,  and  the  valuation  of  the 
land  held  by  them.  It  was  made  by  public 
officers,  acting  under  oath  of  office,  enjoined 
by  statute  to  appraise  all  the  taxable  real 
estate  in  town  at  Its  Just  value  in  money, 
attach  to  the  list  thereof  a  certificate,  signed 
by  a  majority  of  them,  verified  by  oath,  that 
they  had  so  done,  and  return  the  same  to 
the  town  clerk,  in  whose  office  It  was  by 
law  required  to  be  kept  This  list  is  a  public 
document  Clement  v.  Graham,  78  Vt  290, 
G3  Atl.  146.  As  far  as  It  has  reference  to 
real  estate  owned  wholly  or  In  part  by  the 
alleged  poor  person,  it  was  pertinent  to  the 
issue,  and,  accompanied  with  proof  by  way 
of  the  witness  offered  therewith  that  the 
list  came  from  the  proper  repository,  and 
also  of  the  Identity  of  the  property  and  own- 
ers named,  all  fairly  within  the  scope  of  the 
offer,  the  evidence  was  admissible.  Mr. 
Greenleaf  lays  down  the  rule  that  all  docu- 
ments "of  a  public  nature  are  generally  ad- 
missible in  evidence,  notwithstanding  their 
authenticity  is  not  confirmed  by  those  usual 
and  ordinary  tests  of  truth,  the  obligation  of 
an  oath,  and  the  power  of  cross-examining 
the  persons,  on  whose  authority  the  truth  of 
the  documents  depends.  The  extraordinary 
degree  of  confidence,  it  has  been  remarked, 
which  is  reposed  in  such  documents,  is  found- 
ed principally  upon  the  circumstance  that 
they  have  been  made  by  authorized  and  ac- 
credited agents  appointed  for  the  purpose, 
but  partly,  also,  on  the  publicity  of  their 
subject-matter."    Among  books  falling  with- 
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In  this  principle  of  law  the  author  mentions 
books  of  assessment  of  public  rates  and  taxes, 
the  books  of  the  post  office  and  custom  house, 
registers  of  other  public  officers,  the  registers 
of  births  and  marriages  made  pursuant  to  the 
statutes  of  any  of  the  United  States,  and  the 
books  of  record  of  transactions  of  towns, 
city  councils,  and  other  municipal  bodies.  1 
Greenl.  Ev.  IS  483,  484.  The  same  doctrine 
is  laid  down  in  1  Stark.  Ev.  pt  2,  §  40. 

Like  questions  in  principle  have  been  pass- 
ed upon  by  this  court  in  other  cases.  In 
State  v.  Intoxicating  Liquors  and  Claimants, 
44  Vt.  208,  assessment  rolls  made  by  asses- 
sors under  the  laws  of  the  United  States, 
and  entries  made  by  collectors  under  the  same 
laws  of  payments  made  by  the  claimants  of 
special  taxes  as  retail  dealers  in  spirituous 
liquors,  were  held  to  come  fairly  within  the 
rule  above  given  from  Greenleaf,  and  prop- 
erly admitted  as  evidence  tending  to  show 
that  the  claimants  had  procured  the  liquors 
in  question  for  the  purpose  of  retailing  them. 
In  State  v.  Spaulding,  60  Vt  228,  14  Atl.  768, 
the  doctrine  was  again  applied;  the  court 
holding  that  the  records  in  the  office  of  the 
collector  of  internal  revenue  were  competent 
evidence  to  show  that  the  respondent  had 
obtained  a  United  States  license  for  the  sale 
of  liquor,  as  pertinent  evidence  on  the  ques- 
tion of  whether  he  did  in  fact  sell,  and  also 
on  the  question  of  who  was  conducting  the 
business.  A  sworn  copy  was  there  admitted. 
In  McKlnstry  v.  Collins,  74  Vt.  147,  52  Atl. 
438,  a  certified  copy  of  record  of  the'  cer- 
tificate of  death,  made  by  an  attending  phy- 
sician during  the  last  Illness  of  the  deceased, 
was  received  as  evidence  of  the  cause  of 
death. '  The  certificate  was  filled  out,  giving, 
among  other  things  required  by  statute,  the 
cause  of  death,  and  was  properly  recorded. 
It  was  held  that  the  record  of  such  a  cer- 
tificate was  a  public  record,  and  that  a  cer- 
tified copy  thereof  was  presumptive  evidence 
of  such  facts  stated  therein  as  the  attend- 
ing physician  was  by  law  required  to  cer- 
tify, and  were  presumably  within  his  person- 
al knowledge. 

Hubbard  v.  Moore,  67  Vt.  532.  32  Atl.  465, 
is  relied  upon  by  the  plaintiff  as  an  authority 
to  the  contrary.  Yet  the  holdings  in  that 
case,  rightly  understood,  are  In  harmony  with 
those  in  the  other  cases  to  which  reference 
has  been  made.  That  was  a  suit  in  equity 
by  a  partner  for  the  dissolution  and  winding 
up  of  the  copartnership  and  the  setting  aside 
of  certain  conveyances  of  real  estate  as  in 
fraud  of  partnership  debts.  The  other  part- 
ner and  the  person  to  whom  the  fraudulent 
conveyances  were  made  were  defendants. 
The  defendants  contended  that  the  real  es- 
tate in  question  was  not  partnership  prop- 
erty. It  was  held  that  the  grand  lists  of 
the  town  showing  that  this  real  estate  was 
set  to  the  firm,  in  connection  with  evidence 
tending  to  show  that  the  firm  paid  the  taxes 
thereon,  were  properly  admitted  in  evidence 
as  bearing  on  the  question  whether  it  was 


or  was  not  partnership  property.  It  appears 
from  an  examination  of  the  master's  report  In 
the  case  that  the  orator,  for  the  purpose  of 
showing  the  Indebtedness  of  the  firm  April 
t,  1891,  Introduced  the  firm's  tax  Inventory 
of  that  year,  containing  a  list  of  the  debts 
in  the  defendant  partner's  handwriting,  and 
that  in  argument  counsel  for  defendants  ask- 
ed the  master  to  consider  as  evidence  the 
value  of  the  firm's  personal  property  set 
forth  in  the  inventory,  which  the  master  re- 
fused to  do.  It  was  held  that  the  inventory 
was  properly  admitted  as  an  admission  by 
the  partner  making  it  of  the  firm's  debts  and 
liabilities,  but  that  to  have  considered  the 
value  of  the  firm's  personal  estate  would 
have  been  error,  "for  the  value  was  fixed  by 
the  listers."  It  is  upon  the  latter  holding 
that  the  plaintiff  here  relies. 

When  an  Inventory,  sworn  to  and  deliver- 
ed, is  properly  filled  out  In  the  opinion  of  the 
listers,  the  taxable  personal  estate  contained 
therein  shall  be  appraised  by  them  at  its 
value  in  money  on  the  1st  day  of  April.  V.  8. 
409,  410.  Yet  the  appraisal  so  made  is  sub- 
ject to  voluntary  change  by  the  listers  until 
the  abstract  of  individual  lists  is  lodged  in 
the  town  clerk's  office  for  the  inspection  of 
taxpayers,  and  thereafter  it  may  be  changed 
by  the  listers  on  the  hearing  of  an  aggrieved 
taxpayer,  or  by  the  board  of  civil  authority 
on  appeal.  When  all  such  hearings  are  had 
and  decisions  made,  the  grand  list  is  cor- 
rected and  completed  accordingly,  sworn  to 
by  the  listers,  and  deposited  in  the  town 
clerk's  office.  See  V.  S.  427-433.  Since  the 
value  of  the  personal  property  fixed  by  the 
listers  in  and  shown  by  the  inventory  in 
question  was  not  conclusive  or  binding  on 
either  the  listers  or  the  taxpayer,  it  was  not 
an  official  statement  so  made  under  the  sanc- 
tion of  an  oath  of  office,  or  under  that  of  offi- 
cial duty,  as  to  entitle  it  to  that  extraor- 
dinary degree  of  confidence  necessary  to  its 
reception  in  evidence  without  confirmation  by 
the  obligation  of  an  oath.  The  inventory  in 
the  respect  named  was  not,  therefore,  within 
the  rule  making  public  documents  evidence, 
and  the  statement  of  value  therein  by  the 
listers  was  governed  by  the  common  rule  re- 
garding hearsay,  which  in  effect  was  the  rea- 
son assigned  for  the  holding.  See  Ronken- 
dorff  v.  Taylor's  Lessee,  4  Pet.  (U.  S.)  349,  7 
L.  Ed.  882.  On  the  same  question  of  the 
value  of  the  alleged  poor  person's  share  in 
the  real  estate  "the  defendant  offered  to 
show  by  the  same  witness  (town  clerk),  from 
the  grand  list  of  said  Ripton  of  1903  and 
1904,  that  said  Robbinses  were  listed  together 
in  those  years  for  real  estate  in  Ripton  of  the 
listed  value  of  $190."  The  court  below  may 
fairly  have  construed  this  as  an  offer  to  show 
the  contents  of  those  grand  lists  In  the  re- 
spects speqifled  by  the  oral  testimony  of  the 
witness.  If  so  construed,  the  evidence  was 
properly  excluded.  Hence  error  does  not  ap- 
pear.    Whether  the  grand  lists  are  admis- 
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slble  In  any  event  for  the  purpose  named  In 
the  offer  la  not  considered. 

It  is  urged,  however,  that,  since  the  prem- 
ises constituted  the  homestead  of  the  alleged 
pauper  and  his  wife,  he  had  no  available  in- 
terest therein  with  which  to  help  himself  in 
such  time  of  need,  and  hence,  even  though 
the  valuation  was  all  defendant  claims,  the 
exclusion  of  the  evidence  by  the  witness  and 
the  quadrennial  appraisal  was  harmless. 
But  we  are  not  warranted  In  so  holding. 
Whether  a  person  is  poor  and  in  need  of  as- 
sistance for  himself  or  family  within  the 
meaning  of  the  law  (V.  S.  3171)  does  not  de- 
pend alone  upon  the  amount  and  value  of 
property  owned  by  him.  Giving  that  section 
of  the  statute  a  proper  and  humane  construc- 
tion, a  person  may  be  poor  and  In  need  of 
assistance  for  himself  or  family,  even  though 
he  have  some  property,  if  the  property  is  in- 
•  accessible  or  unavailable,  and  he  without 
credit  or  friends,  so  that  he  cannot  for  the 
time  being  In  case  of  emergency  suitably  sup- 
ply the  necessary  wants.  This  Is  implied  by 
the  terms  and  provisions  of  section  8174  for 
the  relief  of  transient  persons  suddenly  taken 
sick  or  lame,  etc.,  and  "in  need  of  relief." 
The  town  rendering  such  assistance  must 
first  look  to  the  person  assisted  to  defray  the 
expense  of  his  support;  but,  if  he  is  not  of 
sufficient  ability  to  defray  such  expenses, 
then  a  recovery  may  be  had  from  the  town 
In  which  he  is  legally  settled.  And  the  same 
thing  Is  recognized  by  this  court  in  Danville 
v.  Sheffield,  50  Vt.  248.  On  the  other  hand, 
a  person  without  property  may  have  such 
credit  or  friends  as  will  reasonably  put  him 
beyond  the  need  of  public  assistance,  how- 
ever suddenly  unexpected  or  pressing  the 
necessity  may .  be.  Clearly  it  is  a  question 
for  the  jury  to  determine,  In  the  light  of  all 
the  circumstances  and  under  proper  instruc- 
tions from  the  court.  In  determining  wheth- 
er a  person  is  poor  and  In  need  of  assistance, 
and  also  as  to  what  is  necessary  for  his  re- 
lief as  a  poor  person,  an  overseer  must  ex- 
ercise a  sound  discretion.  Monson  v.  Wil- 
liams, 6  Gray  (Mass.)  416.  And  when  a  town 
bona  fide  so  relieves  a  person  apparently  a 
pauper  and  actually  standing  In  need  of  re- 
lief, the  town  in  which  such  person  has  the 
statutory    residence,   if  given   the  required 


notice,  will  be  liable  for  the  expense,  al- 
though it  may  turn  out  that  the  person  re- 
lieved had  some  property.  Poplin  v.  Hawk, 
8  N.  H.  305;  Hardin  County  v.  Wright  Coun- 
ty, 67  Iowa,  127,  24  N.  W.  754;  Brewer  v. 
East  Machias,  27  Me.  489;  Groveland  v. 
Medford,  1  Allen  (Mass.)  23. 

We  cannot,  however,  agree  with  the  plain- 
tiff's contention  that  when  the  overseer  de- 
termined to  afford  assistance,  and  so  did,  it 
was  a  final  adjudication  that  the  circum- 
stances of  the  alleged  poor  person  were  such 
as  to  entitle  him  to  such  relief.  Our  atten- 
tion is  called  to  the  case  of  Holloway  v.  Bar- 
ton, 53  Vt  300,  in  support  of  this  position. 
But  there  the  action  was  based  upon  an  al- 
leged promise  of  the  overseer  of  Barton  to 
pay  the  plaintiff  for  the  support  of  two  al- 
leged transient  paupers.  It  was  held  that  in 
this  state  the  authority  of  the  overseer  per- 
taining to  the  relief  of  paupers  is  not  dele- 
gated by  the  town,  but  conferred  by  law; 
that  the  overseer  was  authorized  to  deter- 
mine whether  he  would  furnish  relief  to 
transient  paupers,  and  whether  the  facts 
made  the  case  a  proper  one  for  relief;  that  if 
the  overseer,  in  answer  to  a  call  for  relief 
from  a  transient  person,  contracts  for  the 
furnishing  of  such  relief,  this  is  an  adjudica- 
tion, final  and  unassailable,  that  the  person  is 
entitled  to  relief;  that  whether  the  overseer 
had  made  the  proper  Inquiries  in  the  prem- 
ises the  person  furnishing  the  relief  was 
under  no  duty  to  ascertain;  and  that  the 
town  could  not  repudiate  his  contracts  made 
in  matters  coming  within  the  purview  of  his 
official  duty.  But  there  Is  no  ground  for 
saying  that  a  town  with  which  the  overseer 
thus  furnishing  relief  has  no  relation  Is  bound 
by  bis  acts.  In  cases  arising  against  another 
town  to  recover  the  expense  of  the  relief 
so  furnished,  the  acts  and  doings  of  the  over- 
seer are  subject  to  the  revision  of  courts. 
Moultonborough  v.  Tuftonborougb,  43  N.  H. 
316. 

Several'  other  exceptions  were  saved  and 
argued;  but,  being  of  such  a  nature  that  any 
decision  rendered  thereon  would  be  of  no  aid 
in  another  trial  of  the  case,  they  are  not  con- 
sidered. 

Judgment  reversed,  and  cause  remanded. 
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PLACE  r.  GRAND  TRUNK  RY.  CO. 

(Supreme  Court  of  Vermont    Special  Term,  St. 
Johnsbury.    Aug.  9,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant —  Contributory  Negligence  —  Ques- 
tion for  Jury. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  evidence  fairly  tends  to  show  negli- 
gence on  defendant's  Dart,  and  opposing  infer- 
ences may  be  drawn  with  reference  to  plaintiff's 
contributory  negligence,  both  questions  must  be 
submitted  to  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  1001,  1089.] 

2.  Same — Assumed  Risk. 

While  an  employe  assumes  the  risks  ordi- 
narily incident  to  the  business  in  which  he  is  en- 
gaged, he  does  not  assume  an  extraordinary  risk 
existing  by  the  fault  of  his  employer,  unless  he 
knows  or  comprehends  it,  or  it  is  so. plainly  ob- 
servable that  he  is  charged  with  notice  thereof. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §J  547-549.] 

8.  Sake— Evidence. 

In  an  action  for  injuries  to  a  railroad  em- 
ploye by  a  collision  between  a  switch  engine  and 
some  cars  on  which  plaintiff  was  employed,  as 
be  was  endeavoring  to  descend  to  the  ground, 
evidence  held  to  require  submission  to  the  jury 
of  the  questions  of  negligence,  contributory  neg- 
ligence, and  assumed  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  1010-1031, 
1089-1132.] 

4.  Evidence— Opinion— Experts. 

In  an  action  for  injuries  to  a  railroad  em- 
ploye while  endeavoring  to  alight  from  a  car 
by  collision  alleged  to  have  resulted  from  a  de- 
fective Bwitch,  an  expert  was  properly  permit- 
ted to  testify  as  to  the  effect  on  a  train  if  it 
ran  over  a  split  switch  having  the  point  of  the 
rail  bent  away  from  its  fellow,  and  to  state  that 
the  car  would  be  derailed  or  go  off  onto  the 
wrong  track. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2335.] 

5.  Same  — Proximate  Cause  — Duty  to 
Charge. 

In  an  action  for  injuries  to  a  railroad  em- 
ploye, on  alighting  from  a  car,  by  a  collision  be- 
tween a  switch  engine  and  such  car  and  others, 
the  evidence  presented  issues  as  to  whether  the 
accident  was  caused  by  the  negligence  of  the  en- 
gine hostler  in  failing  to  observe  the  condition  of 
an  alleged  defective  switch  before  running  over 
it,  and  whether  defendant  was  negligent  in  em- 
ploying the  hostler  in  question,  or  in  failing  to 
provide  a  lock  for  the  switch,  or  in  permitting 
it  to  become  out  of  repair.  The  court  charged 
that  plaintiff  could  not  recover  in  case  the  whole 
negligence  was  that  of  the  engine  hostler,  and 
that  the  burden  was  on  plaintiff  to  prove  that 
defendant  was  negligent  in  failing  to  furnish 
plaintiff  with  a  safe  place  to  work,  and  that 
plaintiff's  own  negligence  did  not  contribute  to 
the  happening  of  the  accident.  Held,  that  it 
was  error  to  refuse  to  define  proximate  and  re- 
mote cause,  and  at  defendant's  request  to  au- 
thorise the  jury  to  find,  if  they  saw  fit,  that 
the  absence  of  a  lock  on  the  switch  was  a  re- 
mote, and  not  the  proximate,  cause  of  the  acci- 
dent. 

Exceptions  from  Essex  County  Court; 
James  M.  Tyler,  Judge. 

Action  by  Stephen  S.  Place  against  the 
Grand  Trunk   Railway  Company.    From  a 
judgment  for  plaintiff,  defendant  brings  ex- 
ceptions.   Reversed  and  remanded. 
67  A.— 35 


Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON  and  WATSON,  JJ.,  and  HALL,  Superior 
Judge. 

Herbert  W.  Blake,  for  plaintiff.  L.  L. 
Hight  and  Harry  B.  Amey,  for  defendant 

HALL,  Superior  Judge.  The  plaintiff  at 
some  time  prior  to  the  accident  In  question 
had  worked  for  the  defendant  shoveling  snow 
10%  days,  and  at  another  time  3  or  4  days. 
This  was  all  the  experience  he  had  In  rail- 
roading. He  bad  usually  been  employed  In 
a  mill  or  as  a  laborer.  On  the  26th  of  Janu- 
ary, 1906,  he  was  employed  by  the  defendant, 
and  worked  shoveling  coal,  most  of  the  time, 
from  cars  into  the  coal  chute,  until  February 
2d,  when  he  was  ordered  to  go  with  one  Boin 
to  shovel  part  of  a  car  of  coal  into  the  boiler 
house.  He  had  been  there  for  that  purpose 
once  before.  The  coal  chute  and  boiler  honse 
were  about  125  feet  apart  in  the  same  yard. 
In  that  part  of  the  yard  there  were  six  tracks 
and  four  switches:  No.  1,  the  northerly 
track  or  siding,  led  on  a  curve  to  the  boiler 
house ;  Nos.  2,  3,  and  4  led  to  an  ash  pit  be- 
tween the  coal  chute  and  boiler  bouse;  No. 
5  led  to  the  side  of  the  coal  chute  where  en- 
gines were  coaled;  and  No.  6,  the  southerly 
track,  up  an  inclined  plane  to  where  coal 
cars  were  unloaded  into  the  chute. '  Between 
the  main  track  and  tracks  Nos.  1  and  2  there 
were  three  switches,  numbered  1,  2,  and  3, 
respectively.  The  distance  from  1  to  2  was 
about  152  feet;  from  2  to  3,  98  feet;  and 
60  feet  from  No.  3  was  located  split  switch 
No.  4,  controlling  the  entrance  upon  tracks  1 
and  2.  Nearly  opposite,  and  about  10  feet 
from  it,  was  split  switch  No.  5,  controlling 
the  entrance  upon  tracks  3  and  4.  The  tar- 
gets upon  these  switches  were  npon  the  north- 
erly side.  The  distance  from  split  switch 
No.  4  to  the  foot  of  the  incline  leading  up  to 
the  coal  chute  was  about  40  or  50  feet.  En- 
gines did  not  run  up  the  Incline.  Cars  of 
coal  were  drawn  up  by  means  of  a  cable,  and 
there  was  only  a  narrow  space  on  either  side 
of  the  cars  when  on  the  trestle.  It  appeared 
that  coal  cars  were  about  35  feet  long,  that 
the  platform  was  about  3  feet  from  the 
ground,  and  that  the  sides  and  ends  were 
about  3  feet  above  the  platform  or  floor  of 
the  car.  On  either  end  was  a  platform  about 
12  Inches  wide.  The  usual  method  of  getting 
onto  a  car  was  by  stepping  on  the  brakebeam, 
or  upon  a  plank  placed  on  the  brakebeam, 
taking  bold  of  the  brakerod  and  climbing  up 
on  the  end  of  the  car.  The  plaintiff's  evi- 
dence tended  to  show  that  it  was  the  only 
way  to  get  on.  Track  No.  1  was  not  only 
used  for  drawing  coal  to  the  boiler  house, 
but  as  a  storage  track  for  cars  of  coal,  and 
on  the  day  of  the  accident  there  was  part  of 
a  car  of  coal  on  the  south  side  of  the  boiler 
house,  that  had  been  there  a  day  or  two,  and 
easterly,  and  3  or  4  feet  from  it,  were  five 
cars  loaded  with  coal,  some  of  which  had 
been  placed  there  that  morning  about  8 
o'clock  and  before  plaintiff  and  Boln  arrived. 
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The  space  between  the  car  opposite  the  boiler 
house  and  the  next  one  easterly  was  left,  bo 
that  the  men  could  pass  through  and  get  into 
the  door  on  the  east  end  of  the  boiler  bouse. 

On  the  morning  of  the  accident,  about  8 :30, 
plaintiff  and  Boin  went  to  the  boiler  house, 
as  directed,  to  unload  the  car  that  was  part- 
ly full,  standing  beside  the  boiler  house. 
They  went  through  the  space  between  the 
cars,  through  the  east  door,  and  opened  the 
windows  into  which  the  coal  was  to  be  shov- 
eled. They  then  returned  to  the  car,  and  got 
up  over  the-end,  as  they  had  done  at  the  coal 
chute.  Boin  shoveled  from  the  east  end,  and 
plaintiff  from  the  west  end.  It  took  about 
two  hours  to  unload  the  car.  When  unload- 
ed, Boin  got  down  over  the  east  end.  Plain- 
tiff went  to  the  east  end,  and  set  down  his 
pick  and  shovel,  and  got  over  onto  the  nar- 
row platform  (about  12  inches  wide)  on  the 
end  of  the  car.  He  then  took  out  bis  pick 
and  shovel  and  threw  them  on  the  ground, 
and  took  hold  of  the  brake  handle,  a  little 
south  of  the  center  of  the  car,  with  his  right 
band,  and  the  handle  (grab  iron)  near  the 
corner  of  the  car  (plaintiff  testified  that  it 
was  on  the  end  of  the  car)  with  the  other 
band,  facing  towards  the  west,  and  attempted 
to  get  off  on  the  south  side.  He  put  bis  right 
foot  upon  the  drawbar,  so  as  to  throw  bis 
body  forward  and  enable  him  to  reach  the 
brakebeam  with  his  left  foot  The  brake- 
beam  was  about  1%  feet  down,  or  half  way 
to  the  ground,  and  8  or  10  inches  under  the 
car.  While  in  this  position  the  collision  here- 
inafter described  occurred,  and  plaintiff  was 
caught.  His  right  foot  and  leg  were  injured, 
necessitating  amputation  between  the  ankle 
and  knee,  and  his  left  foot  was  injured,  neces- 
sitating the  amputation  of  part  of  the  foot. 
Plaintiff  testified  that  he  did  not  see  any  stir- 
rup, and  did  not  know  that  there  was  one  on 
the  car ;  that  he  did  not  know  that  the  draw- 
bar was  constructed  with  a  covered  spring, 
that  let  it  back  when  the  couplers  came  to- 
gether ;  that  he  did  not  know  what  the  dead- 
wood  was,  and  had  never  received  any  in- 
structions or  been  cautioned  to  look  out  for 
danger;  that  be  never  saw  any  cars  put  on 
the  boiler  track,  and  did  not  know  there  was 
any  danger.  White,  plaintiff's  foreman,  who 
directed  him  and  Boin  to  go  and  unload  the 
car,  was  on  the  engine  at  the  time  of  the 
collision.  He  testified  that  he  knew  plaintiff 
and  Boin  were  unloading  the  car,  and  had 
seen  them  one  or  two  minutes  before ;  that 
If  it  was  a  dangerous  place  he  would  look 
after  them,  but  he  did  not  see  any  danger  at 
the  time  and  did  not  think  it  would  happen. 

The  engine  causing  the  collision  was  in 
charge  of  one  Boulett  engine  hostler  for  de- 
fendant, who  was  backing  up  from  a  point 
on  track  No.  5,  intending  to  run  the  engine 
on  track  No.  2  to  the  ash  pit  to  have  its 
fires  cleaned.  He  was  on  the  south  side, 
looking  down  towards  the  hind  end,  and  did 
not  look  to  see  how  the  switch  target  stood — 
''forgot  It,"  he  testified— and  did  not  know 


where  be  was  going  until  he  was  about  three 
feet  from  the  easterly  car  on  the  boiler  house 
track.  He  then  reversed  the  engine,  but  that 
did  not  prevent  the  collision  which  caught 
plaintiff.  When  the  engine  stopped  it  was  a 
little  more  than  Its  length  west  of  switch  No. 
4.  The  yard  foreman,  who  had  worked  for 
defendant  about  14  years  and  set  the  cars  In 
on  the  boiler  house  track  that  morning,  testi- 
fied that  he  set  switch  No.  4  for  the  ash  pit 
track  when  they  came  out  The  evidence  of 
the  plaintiff  tended  to  show  that  the  employes 
of  the  defendant  who  had  a  right  to  change 
the  switch,  had  not  done  so  between  the  time 
when  the  cars  were  placed  there,  and  the 
switch  Bet  for  the  ash  pit  and  the  time  of 
the  accident  The  switch  was  what  Is  known 
as  a  "Ramapo,"  and  the  defendant's  evidence 
tended  to  show  that  It  was  as  good  as  any 
made.  There  had  been  a  lock  on  that  switch 
until  about  18  months  before,  when  it  was 
discontinued.  Locks  were  used  on  some  of 
the  switches  in  the  yard,  and  had  been  in 
constant  use  by  the  defendant  It  appeared 
that  there  was  nothing  impracticable  in  us- 
ing a  lock  on  that  switch.  Plaintiff  claimed 
that  it  mlgbt  have  been  changed  by  a  strang- 
er, not  employed  by  the  defendant,  and  that 
It  was  negligence  to  leave  it  without  a  lock. 
Witness  Gleason  testified  that  the  day  fol- 
lowing the  accident  or  the  next  day  after, 
he  bbw  the  switchmen  with  a  split  switch 
rail  out  near  the  foot  of  the  incline  that  had 
a  bent  point  Witness  Dealand,  an  employe 
of  the  defendant  who  did  all  kinds  of  work 
in  the  yard,  testified  that  some  time  in  Feb- 
ruary— he  could  not  say  whether  before  or 
after  the  accident — he  worked  on  the  switch- 
es, and  there  was  a  point  bent  on  one  where 
the  split  switches  were  together.  The  plain- 
tiff's evidence  tended  to  show  that  the  bent 
end  of  a  split  switch  rail  at  No.  4,  if  set  for 
the  ash  pit,  might  throw  the  engine  on  to  the 
boiler  house  track.  Boulett  had  worked  for 
the  defendant  nine  years,  the  last  five  as  en- 
gine hostler,  and  his  work  was  perfectly  sat- 
isfactory to  his  superiors,  who  regarded  him 
qualified  for  his  position;  but  he  had  never 
been  examined  nor  furnished  with  a  copy  of 
defendant's  rules,  which  provided,  among  oth- 
er things,  that  englnemen  "are  required  to 
observe  the  position  of  all  switches,  and  must 
know  (so  far  as  it  Is  possible  for  them  to  do 
so)  that  such  switches  are  right  before  pass- 
ing over  them";  also  that  "they  must  al- 
ways keep  a  sharp  lookout  ahead,  noting 
carefully  the  position  of  switches,  sema- 
phores, and  other  signals,  and  also  look  back 
frequently  to  see  that  the  train  is  intact" 
He  bad  seen  the  rules  and  been  instructed 
to  some  extent  by  a  former  hostler.  He  had 
been  quite  deaf  since  he  was  13,  and  his  hear- 
ing was  growing  no  better.  He  had  never 
been  examined.  Mr.  Cobb,  locomotive  fore- 
man for  defendant,  who  examined  engineers 
and  firemen  for  defendant,  testified  that  such 
examination  covered,  among  other  things,  see- 
ing,   hearing,   and   writing;     that   this   was 
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done  for  the  protection  of  the  public  and  fel- 
low workmen.  The  plaintiffs  evidence  tend- 
ed to  show  that  In  passing  over  a  switch 
there  was  a  peculiar  sound  called  a  "click," 
and  claimed  that  if  Boulett  failed  to  look  at 
the  target  and  could  have  heard  this  "click,'* 
It  would  have  indicated  to  him  the  danger, 
and  prompted  quicker  action,  and  avoided  the 
collision.  Boulett  testified  that  he  knew  he 
was  on  the  switch,  but  that  it  was  the  first 
time  the  switch  had  been  turned,  and  the 
first  time  anything  had  happened.  He  had 
several  engines  in  charge,  daily,  to  clean  and 
coal,  and  was  frequently  on  the  tracks  in  the 
yard,  but  only  occasionally  upon  the  boiler 
house  track. 

The  defendant  contends  that  the  court  be- 
low erred  in  overruling  the  motion  for  a 
verdict  in  admitting  certain  evidence  of  wit- 
ness Kilpatrlck,  and  In  falling  to  give  In- 
structions to  the  jury  relative  to  proximate 
and  remote  causes  of  the  accident 

1.  The  motion  for  a  verdict  was  based  up- 
on three  grounds:  First  that  the  plaintiff 
failed  to  establish  negligence  on  the  part  of 
the  defendant;  second,  that  the  defendant 
failed  to  show  that  he  was  free  from  contrib- 
utory negligence;  and,  third,  that  if  plain- 
tiff was  free  from  negligence  the  Injury  com- 
plained of  was  the  result  of  a  risk  which  he 
assumed. 

(1)  The  taw  is  well  settled  in  this  state 
that  if  the  evidence  fairly  tends  to  show  neg- 
ligence on  the  part  of  the  defendant  that 
question  must  be  submitted  to  the  jury.  Red- 
field,  C.  J.,  In  Barber  v.  Essex,  27  Vt  70, 
says-  "Questions  of  negligence,  where  the 
taw  has  settled  no  rule  of  diligence,  can 
never  be  determined  as  matter  of  law,  ex- 
cept where  the  testimony  is  all  one  way." 
Palmer  v.  Village  of  St  Albans,  66  Vt  610. 
Numerous  cases  might  be  cited. 
-  (2)  The  law  Is  equally  well  settled  that  if 
there  are  opposing  Inferences  to  be  drawn 
from  the  evidence  bearing  upon  the  question 
of  contributory  negligence,  as  there  clearly 
were  in  this  case,  that  question  must  be  sub- 
mitted to  the  jury.  Latremouviile  v.  B.  & 
R.  R.  Co.,  63  Vt  836,  22  Atl.  666;  Boyden  v. 
Fitchburg  R.  R.  Co.,  72  Vt  91,  47  Atl.  400; 
LaFlam  v.  Mlsslsquol  Pulp  Co.,  74  Vt  136, 
82  Atl.  B28;  Morrisette  v.  C.  P.  R.  Co.,  74 
Vt  232,  52  Atl.  020;  and  cases  cited  in  the 
opinions.  While  it  is  the  settled  law-  of  this 
state  that  an  employe  assumes  the  risks  or- 
dinarily Incident  to  the  business  in  which  he 
is  engaged,  he  does  not  assume  an  extraordi- 
nary risk,  existing  by  the  fault  of  his  em- 
ployer, unless  he  knows  and  comprehends  it 
or  it  was  so  plainly  observable  that  he  will  be 
taken  to  have  known  and  comprehended  it 
Dunbar  v.  Central  Vt  Ry.  Co.,  79  Vt  474, 
65  Atl.  528,  and  cases  there  cited.  The  evi- 
dence In  this  case  tends  to  show  that  this  waa 
not  a  risk  assumed  by  the  plaintiff,  and  the 
question  was  therefore  one  for  the  Jury. 
LaFlam  v.  Mlsslsquol  Pulp  Co.,  supra.  From 
a  careful  study  of  all  the  evidence,  we  are 


satisfied  that  when  considered  in  the  light 
of  the  circumstances  shown  by  the  record,  it 
was  the  duty  of  the  court  below  to  submit  the 
case  to  the  jury  upon  all  the  questions  rais- 
ed by  the  motion,  and  that  there  was  no  er- 
ror in  so  doing.  Gila  Valley,  G.  &  N.  Ry. 
Co.  v.  Lyon,  208  U.  B.  465,  27  Bup.  Ct  145,  51 
L.  Ed.  276,  opinion  by  Mr.  Justice  Peckham, 
filed  December  10,  1906;  Lilly  v.  N.  T.  Cen.  ft 
H.  R.  R.  Co.,  107  N.  T.  566, 14  N.  B.  503,  and 
cases  cited  In  the  opinions. 

2.  One  of  the  grounds  of  negligence  com- 
plained of  by  the  plaintiff  was  that  switch 
No.  4  was  out  of  repair  by  reason  of  de- 
fendant's negligently  permitting  a  spilt  rail 
with  a  bent  point  to  remain  In  said  switch, 
and  that  by  reason  thereof  the  engine  ran 
In  on  track  No.  1,  causing  the  accident  The 
record  shows  that  witness  Kilpatrlck  was 
asked  by  the  plaintiff's  attorney:  "Q.  In 
your  experience,  if  a  split  switch,  if  one  of 
these  rails  got  bent  in  that  manner  away 
from  its  fellow,  so  that  although  the  switch 
standard  was  right  and  an  engine  coming 
along,  would  it  take  the  track  that  the 
switch  was  shut  against  from  your  actual 
experience  in  the  yard?  (Plaintiff  doesn't 
claim  there  is  any  difference  In  railroading 
In  that  particular  now.  The  Court:  The 
burden  would  be  upon  the  plaintiff  to  show 
that  It  Is  the  same,  in  relation  to  what  you 
call  a  spilt  switch,  and  nothing  else.  Ques- 
tion admitted  and  exception  allowed  defend- 
ant) A.  It  would  either  go  off  on  the 
ground  or  go  off  on  the  other  track."  When 
a  question  in  Issue  Involves  special  knowl- 
edge or  skill,  and  the  opinion  of  a  witness 
Is  asked,  the  trial  court  is  the  sole  judge  of 
the  witness'  qualifications  to  answer,  if  there 
la  any  evidence  tending  to  show  that  he  has 
knowledge  or  skill  in  respect  of  the  matter 
under  consideration.  In  Bemla  v.  Cent  Vt. 
Ry.  Co.,  58  Vt  641.  8  Atl.  534,  Veazey,  J,  in 
applying  the  well-recognized  taw  upon  the 
subject,  says:  "This  Is  a  question  of  fact 
the  decision  of  whif  h  by  the  trial  court  as  an 
Inference  from  evidence  is  not  revlsable"— 
and  cites  several  authorities.  If  the  evi- 
dence was  not  before  us,  we  should  assume 
that  the  finding  was  upon  evidence  properly 
admitted;  but  the  evidence  is  before  us,  and 
it  folly  justified  the  court  In  permitting  the 
witness  to  give  his  opinion  from  his  experi- 
ence, and  there  was  no  error  In  the  ruling  of 
the  court  in  that  respect 

3.  This  court  recognizes  and  applies  the 
maxim,  "Causa  proxlma,  non  remota  specta- 
tor," in  cases  calling  for  Its  application. 
Rowell,  C.  J.,  In  Gibson  v.  Del.  &  Hud.  Canal 
Co.,  65  Vt  213,  216,  26  Atl.  70,  71,  36  Am.  St 
Rep.  802,  says:  "It  is  a  maxim  of  the  taw 
that  the  Immediate,  not  the  remote,  cause  of 
an  event  is  regarded.  In  the  application  of 
this  maxim  the  taw  rejects,  as  not  consti- 
tuting ground  for  action,  damages  not  flow- 
ing proximately  from  the  act  complained  of." 
Among  other  requests  to  the  court  to  charge 
the  jury,  defendant  made  the  following:   "(7) 
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That  If  the  Jury  find  that  the  absence  of  a 
lock  upon  the  swltchstand  was  negligence  of 
the  defendant,  still  this  negligence  was  a 
cause  remote,  and  not  proximate;  and  the 
proximate  cause  was  the  negligence  of  the 
hostler  In  failing  to  observe  the  position  of 
the  switch,  and  .this  negligence,  the  proxi- 
mate cause,  being  that  of  a  fellow  servant, 
the  plaintiff  cannot  recover."  The  only  ex- 
ception taken  to  the  refusal  of  the  court  to 
charge  as  requested  was  a  general  one,  and 
Is  not  now  urged.  Therefore  we  are  not 
called  to  pass  upon  the  soundness,  In  law, 
of  this  request  At  the  close  of  the  charge 
the  following  special  exception  was  noted: 
"The  defendant  also  excepted  to  the  failure 
or  omission  of  the  court  in  its  charge  to  the 
jury  to  explain  the  distinction  between  'prox- 
imate' and  'remote*  cause,  and  give  the  ju- 
ry an  opportunity  to  find,  if  they  saw  fit, 
that  the  absence  of  a  lock  on  the  switch 
was  a  remote  cause,  not  a  proximate  cause, 
of  the  accident"  If  this  was  a  case  requir- 
ing the  court  to  define  proximate  and  remote 
causes,  and  to  apply  the  maxim  of  "Causa 
proxlma,  non  remota  spectatur,"  the  court's 
attention  was  called  to  the  subject  both  by 
the  request  and  the  exception,  and  it  should 
have  been  done.  The  defendant  does  not  re- 
ly upon  any  exception  to  what  the  court 
said  in  the  charge;  but  in  considering  the 
question  as  to  whether  the  court  erred  In 
respect  of  the  matter  embraced  in  the  last 
exception,  it  Is  necessary  to  consider  what 
the  court  did  say  to  the  jury,  and'  the  way 
and  manner  in  which  the  various  issues  were 
presented  to  the  jory. 

Among  other  instructions  we  find  the  fol- 
lowing: "In  order  that  the  plaintiff  should 
recover  a  verdict  at  your  hands,  the  law 
casts  upon  him  the  burden  of  showing  you, 
proving  to  you,  by  a  fair  balance  of  the  evi- 
dence In  his  favor,  that  the  defendant  was 
guilty  of  negligence  in  respect  to  furnishing 
him  with  a  safe  place  to  work,  and,  further- 
more, that  his  own  negligence  did  not  con: 
tribute  to  the  happening  of  the  accident" 
After  referring  to  the  negligence  of  the  en- 
gine hostler  as  that  of  a  co-servant,  the  court 
said:  "Now,  If  that  was  the  whole  negli- 
gence that  you  find  in  the  case,  the  defend- 
ant Is  not  liable  In  this  action,  and  the  plain- 
tiff Is  not  entitled  to  recover."  Later  In  the 
charge,  referring  to  the  negligence  of  the 
engine  hostler,  coupled  with  other  negligence 
charged,  the  court  instructed  the  jury:  "If 
you  find,  on  the  other  hand,  that  the  negli- 
gence of  the  engineer,  combined  with  the 
negligence,  or  other  negligence,  which  is 
claimed  by  plaintiff,  or  either,  happened  to 
cause  the  accident,  then  you  may  find  the  de- 
fendant is  liable,  provided  you  find  another 
element  In  the  case  In  favor  of  the  plaintiff 
to  which  I  will  call  your  attention."  The 
"other  element"  referred  to  was  that  of  con- 
tributory negligence,  and  the  court,  after 
defining  it  and  stating  that  the  burden  was 
upon  the  plaintiff  to  show  that  he  was  free 
from    contributory    negligence,    said:     "The 


law  Is,  as  counsel  have  told  you,  If  the  plain- 
tiff who  asks  to  recover  is  guilty  of  any 
negligence  on  his  part,  he  Is  not  entitled  to 
recover."  From  these  excerpts  from  the 
charge,  covering  all  that  the  court  said  re- 
lating to  this  particular  subject  it  will  be 
seen  that  the  court  neither  defined  nor  at- 
tempted to  apply  the  maxim  contended  for  by 
the  defendant  but  rather  treated  the  negli- 
gence charged  against  the  defendant,  If  found, 
as  combining  or  concurring  with  the  negli- 
gence of  the  engine  hostler  In  causing  the 
accident  In  returning  a  verdict  of  guilty, 
under  the  charge  of  the. court,  the  jury  must 
have  found  that  the  plaintiff  was  not  guilty 
of  contributory  negligence.  In  addition  to 
the  conceded  negligence  of  Boulett  they 
must  also  have  found  that  the  accident  was 
caused  by  the  negligence  of  the  defendant  in 
Intrusting  the  engine  to  Boulett,  or  In  leav- 
ing a  split  rail  in  the  switch  with  a  bent 
point  (If  defendant  did  so  leave  it),  or  in 
allowing  the  switch  to  remain  unlocked. 
Negligence  on  the  part  of  the  defendant  In 
respect  of  one  or  more  of  these  alleged  acts 
or  neglects,  under  the  charge  of  the  court 
must  have  been  found  concurring  with  the 
negligence  of  the  engine  hostler,  or  the  jury 
would  not  have  returned  a  verdict  against 
the  defendant 

Upon  the  facts,  just  as  they  were  pre- 
sented on  trial,  was  it  the  duty  of  the  court 
to  define  and  apply  the  rule  as  to  direct  or 
proximate  and  remote  causes?  No  question 
was  made  but  what  switch  No.  4,  controlling 
the  entrance  to  track  No.  1,  where  the  acci- 
dent occurred,  was  without  a  lock,  and  had 
been  for  over  a  year.  This  must  have  been 
prominent  in  the  minds  of  the  jurors.  If  the 
failure  to  lock  the  switch  had  any  part  in 
causing  the  accident  can  It  be  said  to  have 
been  the  proximate  cause,  or  a  concurring 
cause,  so  closely  connected  with  the  negli- 
gence of  the  engine  hostler  in  causal  relation, 
that  in  legal  effect  it  was  proximate?  The 
defendant's  counsel,  in  argument,  admits, 
and  all  authorities  agree,  that  no  general  def- 
inition will  apply  to  all  cases.  Plerpont  J., 
In  Stlckney  v.  Maidstone,  30  Vt  738,  says 
(on  page  741):  "The  extent  to  which  the 
first  and  proximate  cause  shall  be  said  to 
operate,  so  as  to  procure  direct  and  Im- 
mediate results,  must  depend  upon  the  pe- 
culiar circumstances  of  each  particular  case. 
It  would  be  extremely  difficult  to  lay  down 
any  rule  defining  the  precise  line  that  divides 
the  proximate  from  the  remote  cause,  which 
would  operate  justly  In  all  cases."  Webster 
defines  "proximate  cause"  as  "a  cause  which 
immediately  precedes  and  causes  the  effect 
as  distinguished  from  the  remote,  mediate, 
or  predisposing  cause";  but  this  is,  perhaps, 
too  general  for  legal  application.  Bouvier 
gives  as  one  of  the  definitions:  "The  cause 
nearest  in  causation,  without  any  efficient 
concurring  cause  to  produce  the  result,  may 
be  considered  the  direct  cause."  It  is  often 
defined  as  "that  which  stands  next  in  causal 
relation."    Mr.  Justice  Strong,  In  M.  &  St 
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P.  By.  Co.  T.  Kellogg,  04  U.  S.  469,  24  L.  Ed. 
256,  says  that  "the  primary  cause  may  be 
the  proximate  cause  of  a  disaster,  though  It 
may  operate  through  successive  instruments, 
as  an  article  at  the  eud  of  a  chain  may  be 
moved  by  a  force  applied  to  the  other  end; 
that  force  being  the  proximate  cause  of  the 
movement."  Rowell,  C.  J.,  in  Morrlsette  v. 
Canadian  Pacific  R.  R.  Co.,  74  Vt  232,  242, 
243,  62  Atl.  520,  622,  discussing  the  subject 
of  actionable  negligence  and  proximate  cause, 
says:  "Its  proximity  has  no  necessary  con- 
nection with  continuity  of  space  nor  near- 
ness of  time,  but  only  with  that  of  which  the 
result  is  the  natural  and  probable  conse- 
quence, in  the  sense  that  a  prudent  man  ought 
to  have  foreseen  It  Hence,  In  this  class  of 
cases,  the  defendant's  negligence  is  the  prox- 
imate cause  of  the  natural  and  probable  con- 
sequences of  it,  and  whether  the  result  com- 
plained of  in  the  concrete  case  is  the  natural 
and  probable  consequence  of  it  is  a  question 
for  the  jury,  unless  it  Is  plain  enough  to  be 
ruled  as  matter  of  law."  Munson,  J.,  in 
Corbin  v.  Grand  Trunk  By.  Co.,  78  Vt  458, 
461,  462,  63  Atl.  138,  189,  says:  "Generally, 
in  cases  of  this  class,  the  test  of  actionable 
negligence  Is  whether  the  Injury  which  fol- 
lowed the  act  or  omission  in  question  was  a 
natural  and  probable  consequence  in  tile 
sense  that  a  prudent  man  ought  to  have  fore- 
seen it."  These  propositions  are  fully  sus- 
tained by  Cooley  on  Torts,  p.  73,  Beach  on 
Contributory  Negligence,  §  31,  and  1  Thomp- 
son on  Negligence,  I  57,  and  are  not  ques- 
tioned. 

If  the  unlocked  switch  had  any  part  In 
causing  the  accident  under  the  circumstan- 
ces of  this  case,  it  cannot  be  said  as  matter 
of  law  that  it  was  the  proximate  cause. 
Neither  can  It  be  said  as  matter  of  law  that 
the  defendant  could  have  foreseen  that  such 
an  accident  as  the  one  shown  by  the  record 
would  have  resulted  as  the  natural  and  prob- 
able consequence  of  the  unlocked  switch  at 
No.  4.  If  these  propositions  are  sound,  It 
follows  that  the  questions  should  have  been 
submitted  to  the  jury,  under  proper  instruc- 
tions, which  necessarily  required  the  defin- 
ing of  proximate  and  remote  causes.  The 
failure  of  the  court  to  do  so  may  have  been 
prejudicial  to  the  defendant  In  any  event 
it  had  the  right  to  have  the  matter  passed 
upon  by  the  jury  under  proper  instructions. 
We  therefore  hold  that  the  court  erred  in 
not  giving  such  instructions  as  the  case  fair- 
ly called  for  upon  this  point  and  tbat  the 
last  exception  Is  well  taken. 

Judgment  reversed,  and  cause  remanded. 
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In  re  CHURCH'S  ESTATE. 

(Supreme  Court  of  Vermont.     Windsor. 
10,  1907.) 

1.  Bills  and  Notes— Indorsement— Pboof. 

Where  a  note  purporting  to  have  been  in- 
dorsed to  claimant's  testatrix  by  the  payee  was 


the  basis  of  a  claim  against  the  maker's  estate, 
it  was  inadmissible  in  evidence,  without  proof 
that  the  indorsement  was  made  by  the  payee  or 
by  his  estate. 

2.  Same  —  Ownership  —  Proof  —  Common 
Counts. 

Where  a  claim  against  testator's  estate 
was  based  on  notes  executed  by  decedent  to  his 
wife's  deceased  father,  and  by  him  alleged  to 
have  been  transferred  to  her  and  to  have  passed 
under  her  will  to  her  executor,  the  fact  that  she 
gave  to  her  husband  all  the  income  of  her  prop- 
erty, including  all  interest  that  would  accrue 
on  the  notes  during  his  life,  was  sufficient,  with- 
out proof  of  her  father's  indorsement  of  the 
notes  to  her,  to  sustain  a  finding  that  she  was 
the  owner  of  the  notes,  in  an  action  based  on 
the  common  counts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  7,  Bills  and  Notes,  S  1823.] 

3.  Wills  —  Bequests  —  Acceptance  —  Evi- 
dence. 

Testatrix,  holding  certain  notes  against  her 
husband,  bequeathed  all  interest  on  them  to  him 
for  life,  and  directed  certain  articles  to  go  to  I., 
to  be  disposed  of  by  her  in  the  manner  pre- 
scribed by  a  letter.  Held,  that  evidence  that 
after  testatrix's  death  I.  showed  the  letter  to 
the  husband,  whereupon  he  delivered  the  arti- 
cles named  in  the  letter  to  her  to  be  disposed  of 
as  specified,  together  with  such  letter,  was  ad- 
missible to  show  that  he  elected  to  take  under 
the  will. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  S  2066.] 

4.  Same— Presumption. 

Where  testatrix's  wife  bequeathed  to  him 
the  interest  on  certain  notes  she  held  against 
him  during  his  life,  it  would  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  he 
assented  to  such  bequest. 

5.  Executors  and  Administrators— Posses- 
sion or  Assets. 

Where  a  wife,  holding  certain  notes  against 
her  husband,  bequeathed  to  him  the  interest  on 
the  notes  for  life,  they  were  not  collectible  by 
her  executor  during  the  husband's  life ;  but  the 
executor  was  entitled  to  the  possession  and  con- 
trol thereof  for  that  period. 

6.  Limitation    of    Actions  —  Estoppel    to 
Belt  on  Statute. 

Where  decedent  accepted  the  provisions  of 
his  wife's  will,  by  which  he  was  given  the  in- 
terest for  life,  on  certain  notes  held  by  her 
against  him,  such  bequest  operated  to  suspend 
limitations  for  that  period. 

Exceptions  from  Windsor  County  Court; 
Miles,  Judge. 

Claim  by  E.  E.  French,  as  administrator 
of  the  estate  of  Serena  K.  Church,  against 
the  estate  of  Whltcomb  H.  Church,  deceased. 
From  a  disallowance  of  the  claim  by  the 
commissioners  of  the  estate  of  Whltcomb  H. 
Church,  French  appealed  to  the  county  court, 
where  judgment  was  rendered  for  plaintiff, 
from  which  defendant  brings  exceptions.  Af- 
firmed. 

Argued  before  ROWELL,  C.  J.,  and 
TYLER,  MUNSON,  and  WATSON,  JJ. 

Pingree,  Pingree  &  Plngree,  for  plaintiff. 
William  Batchelder,  for  defendant 

WATSON,  J.  This  Is  an  appeal  from  the 
disallowance  by  commissioners  on  the  estate 
of  Whltcomb  H.  Church  of  a  claim  presented 
in  favor  of  the  estate  of  Serena  K.  Church, 
based  on  three  promissory  notes,  dated  May 
1,  1879,  signed  by  Whltcomb  H.  Church,  and 
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payable  to  the  order  of  Daniel  Knight,  on 
demand,  with  Interest  annually — one  for 
1750,  one  for  $260,  and  one  for  $100.  The 
declaration  la  special  on  the  three  notes,  al- 
leging that  while  yet  current  the  first-named 
note  was  Indorsed  and  delivered,  and  the 
other  two  transferred  and  delivered  by 
Daniel  Knight  to  Serena  K.  In  her  lifetime, 
etc.  There  Is  also  a  count  for  money  had 
and  received.  Appellee  pleaded  the  general 
issue  and  the  statute  of  limitations.  Replica- 
tion, that  the  Interest  on  the  notes  was  given 
by  the  will  of  Serena  K.  to  Whltcomb  H. 
during  his  lifetime,  and  accepted  by  him,  and 
therefore  the  statute  of  limitations  was  held 
In  abeyance  and  suspended  for  the  same 
period.    The  rejoinder  was  a  general  denial. 

Whltcomb  H.  Church  and  Serena  K. 
Church  were  husband  and  wife.  They  re- 
sided in  West  Lebanon,  N.  H.,  until  the  death 
of  Serena  K.,  May  11,  1894.  Whltcomb  H. 
continued  to  reside  there  until  bis  death, 
September  24,  1903.  Serena  K.  was  the 
daughter  and  only  heir  at  law  of  Daniel 
Knight,  who,  surviving  his  wife,  died  Decem- 
ber 15,  1883.  That  the  notes  were  executed 
by  Whltcomb  H.  to  Daniel  Knight  no  ques- 
tion was  made.  But  the  Indorsement  "Pay 
to  the  order  of  S.  K.  Church,"  signed  "Daniel 
Knight,"  on  the  $750  note,  was  admitted  in 
evidence  subject  to  exception.  Mo  evidence 
was  introduced  tending  to  prove  that  this 
indorsement  was  made  by  the  payee  of  the 
note  or  by  his  authority.  The  admission  of 
it  was  therefore  error  (2  Stark.  Ev.  [4th 
Am.  Ed.]  246);  but  not  reversible  error,  If 
the  amount  due  on  this  note  Is  recoverable 
under  the  count  for  money  had  and  received. 
In  respect  to  the  other  two  notes  there  Is  no 
finding  of  a  transfer  and  delivery  by  the 
payee  to  Serena  K.,  as  specially  alleged. 
Whatever  recovery  is  had  upon  any  of  the 
notes  must  therefore  be  under  the  common 
count,  regarding  which  the  only  claim  or 
objection  made  by  the  appellee  is  that  no 
recovery  can  be  had  thereunder,  since  there 
is  no  finding  that  the  notes  were  inherited 
by  Serena  K.  from  her  father,  nor  as  to  how 
she  became  the  owner  of  them.  The  record 
states  that  by  her  will  "she  gave  to  her 
husband  all  the  income  of  her  property,  In- 
cluding all  Interest  on  the  three  notes  in 
suit"  Included  in  this  finding  is  the  basal 
idea  that  these  notes  were  a  part  of  her 
property.  Her  ownership  being  thus  In  effect 
established,  it  is  presumed  to  continue;  noth- 
ing to  the  contrary  appearing.  This  shows 
the  notes  to  be  a  part  of  her  estate,  and  as 
such  they  were  provable  by  her  personal  rep- 
resentative against  her  husband's  estate. 
Spauldlng  v.  Warner's  Estate,  52  Vt  29; 
Purdy  v.  Estate  of  Purdy,  67  Vt  60,  30  AtL 
695. 

No  question  is  made  but  that  all  the  notes 
were  kept  alive  during  the  lifetime  of  Serena 
K.  by  payments  thereon  from  time  to  time; 
the  last  being  made  April  23,  1894,  18  days 


before  her  death.  The  claim  of  the  appellee 
is  that  "the  statute  began  to  run  against 
the  notes  as  soon  as  the  executor  qualified 
June  5,  1894  (except  as  suspended  for  two 
years  by  the  statute),"  and  that  thereafter 
no  payment,  nor  written  waiver  or  acknowl- 
edgment was  made,  which  prevented  the 
statute  from  becoming  a  bar  long  before  the 
maker's  death.  The  provisions  of  the  will 
upon  which  appellant  relies  in  support  of 
bis  replication  are  as  follows: 

"Fourth.  I  give  and  bequeath  to  my  beloved 
husband,  Whltcomb  H.  Church,  the  Income 
of  all  the  residue  and  remainder  of  my  real 
and  personal  estate,  Including  all  interest 
on  the  notes  I  now  hold  against  him,  with 
the  privilege  and  right  to  sell  and  convey  my 
said  real  estate  at  any  time  after  my  decease, 
for  life,  and  from  and  after  the  termination 
of  his  estate  to  the  'Faith  Home  for  Indigent 
Women,'  at  Portsmouth,  New  Hampshire,  the 
sum  of  eight  hundred  dollars,  and  to  Clara 
Church  Howe  the  sum  of  one  hundred  dol- 
lars, and  all  the  residue  and  remainder  to 
the  aforesaid  Louisa  P.  Irving,  to  be  dis- 
posed of  as  I  may  direct 

"Fifth.  Should  my  said  husband,  Whlt- 
comb H.  Church,  refuse  to  accept  the  terms 
specified  in  this  my  last  will  and  testament 
I  hereby  direct  that  my  said  estate  shall  be 
settled  as  the  law  directs,  and  after  he,  my 
said  husband,  receives  his  portion,  I  give  and 
bequeath  all  the  residue,"  etc. 

Louisa  P.  Irving,  the  above-named  legatee, 
was  called  as  a  witness  by  the  appellant  and 
testified  that  several  years  before  the  tes- 
tatrix's death  the  witness  received  a  letter 
from  her;  that  the  witness  showed  the  letter 
to  Whltcomb  H.  after  his  wife's  death,  where- 
upon he  delivered  to  the  witness  the  articles 
named  in  the  letter  to  be  disposed  of  as  there- 
in specified.  The  letter  contained  directions 
—to  which  reference  Is  made  In  the  will— 
from  the  testatrix  to  the  witness  for  the  tat- 
ter's disposition  of  said  articles,  which  were 
a  part  of  the  former's  estate.  The  appellee 
objected  to  the  admission  of  the  letter,  also  of 
the  testimony  of  the  witness,  as  affecting  the 
bar  of  the  statute  of  limitations.  The  evi- 
dence had  a  tendency  to  show  that  Whltcomb 
H.  accepted  the  provisions  of  the  will,  and 
was  properly  admitted. 

It  is  urged  that  unless  the  passing  over  of 
the  articles  as  this  evidence  tended  to  show 
was  an  acceptance  of  the  will,  the  transcript 
shows  nothing  done  or  said  by  Whltcomb  H. 
having  that  effect  However  this  may  be, 
there  was  no  evidence  to  the  contrary.  The 
rule  is  that  prima  fade,  every  estate,  whether 
given  by  will  or  otherwise,  is  supposed  to  be 
beneficial  to  the  party  to  whom  it  Is  given; 
and,  the  estate  so  given  being  for  his  benefit 
he  is  presumed  to  assent  to  it  until  the  con- 
trary appears.  Townson  v.  Tlckell,  3  Barn. 
&  Aid.  31;  Blanchard  v.  Sheldon,  43  Vt  512; 
Pope  v.  Savings  Bank,  56  Vt  284,  48  Am. 
Rep.  781.    This  presumption  obtains  on  the 
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ground  of  Implied  benefit,  even  though  the 
beneficiary  be  Ignorant  of  the  transaction. 
Tarr  v.  Robinson,  158  Pa.  62,  27  Atl.  858. 
In  the  fourth  paragraph  of  the  will  the  tes- 
tatrix made  a  specific  bequest  to  her  husband 
of  the  Interest  on  the  notes  In  question  for 
the  term  of  his  life,  and  by  necessary  Impli- 
cation, if  he  accepted  the  provisions  of  the 
will,  the  notes  themselves  were  to  be  held  by 
her  executor  uncollected,  as  they  then  were, 
for  the  same  period,  without  which  this  spe- 
cific bequest  could  not  be  carried  Into  effect 
From  the  words  of  the  will  the  probability 
of  such  Intention  by  the  testatrix  Is  so  strong 
that  a  contrary  intention  cannot  be  supposed. 
In  Marx  v.  McGlynn,  88  N.  Y.  358,  there  was 
no  direct  or  express  devise  of  the  real  estate 
to  the  executor  in  trust,  but  be  was  to  re- 
ceive the  income  thereof.  He  was  to  pay  the 
necessary  expenses,  of  the  estate,  and  pay  over 
the  income  to  the  cestui  que  trust.  It  was 
held  that  it  must  be  implied  that  the  testatrix 
intended  that  the  executor  should  take  the 
title  of  the  real  estate  In  trust,  In  order  that  he 
could  manage  and  control  the  same,  and 
carry  out  the  trust  intended.  See,  also, 
Woodward  v.  James,  115  N.  Y.  346,  22  N.  E. 
150;  Dorr  v.  Wainwrlght,  13  Pick.  (Mass.) 
328.  It  is  extremely  unfit  that  the  legatee, 
taking  a  life  Interest  in  notes  of  which  be 
Is  the  maker,  should  have  the  possession  and 
control  of  the  notes  themselves.  Hence  the 
rule  laid  down  in  Park's  Adm'r  v.  American 
Home  Missionary  Society,  62  Vt  19,  20  Atl. 
107,  does  not  apply. 

It  appears  from  the  statute  of  New  Hamp- 
shire, proved  In  the  case,  that  If  the  husband 
did  not  wish  to  accept  the  provisions  of  the 
will  in  his  favor  he  was  at  liberty  to  waive 
them  within  a  specified  time  by  filing  his 
waiver  in  writing  in  the  probate  office, 
and  take  bis  portion  as  prescribed  by  stat- 
ute in  case  of  intestacy.  This  he  did  not 
do.  He  accepted  the  provisions  of  the  will. 
He  thereby  In  legal  effect  assented  to  all  the 
terms  and  conditions  annexed  to  it,  and 
yielded  every  right  inconsistent  with  such 
terms  and  conditions.  One  who  accepts  of 
a  devise  or  bequest  does  so  on  condition  of 
conforming  to  the  will,  and  Is  bound  to  give 
full  effect  to  that  Instrument  so  far  as  he 
can,  whether  the  testamentary  provision  ac- 
cepted be  in  lieu  of  some  right  or  as  a  mere 
bounty.  No  one  is  allowed  to  disappoint  a 
will  under  which  he  accepts  a  benefit  Meech 
v.  Estate  of  Meech,  37  Vt  414;  Hodges  v. 
Phelps,  65  Vt  303,  26  Atl.  625;  Hoyt  v.  Hoyt, 
77  Vt.  244,  59  Atl.  845;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424;  Caulfield  ▼.  Sul- 
livan, 85  N.  Y.  153;  Lee  v.  Tower,  124  N.  Y. 
370,  26  N.  E.  943.  Since  under  the  provisions 
of  the  will,  accepted  by  Whltcomb  H.,  the 
notes  were  to  be  held  uncollected  during  his 
life,  it  follows  in  law  d)  that  no  action  could 
be  maintained  by  the  latter  for  their  col- 
lection within  that  time,  and  (2)  that  the 
right  of  action  being  thus  suspended,  the  run- 


ning of  the  statute  of  limitations  was  cor- 
respondingly suspended  also.  Thatcher  v. 
Lyons,  70  Vt  438,  41  Atl.  428,  67  Am.  St 
Rep.  677;  Fairbanks  v.  Devereaux,  58  Vt 
363,  3  Atl.  500. 

Judgment  affirmed,  with  Interest  on  the 
amount  found  due  since  December  4,  1906, 
to  be  certified  to  the  probate  court 

(80  Vt.  188) 

MASSUCO  v.  TOMASI. 

(Supreme  Court  of   Vermont.     General   Term. 
Aug.  6,  1907.) 

1.  Breach  of  Marriage  Promise— Evidence 
— Admissibility. 

In  a  breach  of  marriage  promise  suit,  to 
meet  defendant's  claim  that  plaintiff  refused  to 
marry  him,  plaintiff  could  show  that  in  reply 
to  letters  received  by  her  in  Italy  from  him  in 
Vermont,  which  she  did  not  produce,  they  being 
still  in  Italy,  and  the  terms  of  which  she  did 
not  seek  to  establish,  that  she  wrote  to  defend- 
ant who,  on  notice  to  produce,  denied  having 
received  such  letters,  that  her  father  would  not 
consent  to  their  marriage,  and  that  he  could 
write  to  her  father,  and,  if  he  consented,  every- 
thing would  be  all  right. 

2.  Appeal— Harmless  Ebboe— Admission  or 
Evidence. 

Where,  in  a  breach  of  marriage  promise 
suit,  defendant  claimed  plaintiff  refused  to  mar- 
ry him,  and  plaintiff  claimed  she  wrote  she 
would  marry  him  if  her  father  consented,  her 
testimony  that  after  leaving  home  because  her 
father  refused  consent  her  father  sent  word  to 
her  that,  if  sh»  would  return,  he  would  consent, 
was  harmless ;  it  appearing  he  did  subsequently 
consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Vol.  3,  Appeal  and  Error,  f  4153.] 

3.  Evidence— Best  Evidence— Mabbiage. 

In  a  breach  of  marriage  promise  suit,  parol 
testimony  to  show  the  performance  of  a  reli- 

fious  marriage  ceremony  between  the  parties  in 
taly  was  not  inadmissible,  on  the  ground  some 
authenticated  writing  would  be  the  best  evi- 
dence; it  not  appearing  there  was  any  such 
writing  or  that  any  was  required,  and  the  tes- 
timony of  eyewitnesses  being  better  evidence 
than  the  record,  as  further  evidence  of  the  iden- 
tity of  the  parties  might  be  necessary. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  8  505.] 

4.  Witnesses  —  Examination  —  Answers- 
Responsiveness— Admissibility/. 

That  testimony  is  not  responsive  to  ques- 
tions asked  witness  does  not  make  -it  inadmissi- 
ble. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  50,  Witnesses,  §  861.] 

5.  Appeal  —  Review— Harmless  Ebbor— Ad- 
mission of  Evidence. 

In  a  breach  of  marriage  promise  suit  any 
error  in  admitting  testimony  that  defendant 
had  promised  a  priest  to  marry  plaintiff  was 
harmless,  where  the  defense  was  on  the  sole 
ground  of  no  breach  and  accord  and  satisfaction. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $  4153.] 

6.  Breach  of  Mabbiage  Promise— Evidence 
— Defendant's  Pecuniary  Condition—: Ad- 
missibility. 

Where,  in  a  breach  of  marriage  promise 
suit,  plaintiff,  to  show  defendant's  pecuniary 
condition,  offered  his  declarations  that  he  was 
worth  from  $20,000  to  $30,000,  some  of  such  dec- 
larations having  been  made  a  considerable  time 
before  the  promise,  it  was  error  to  restrict  de- 
fendant's rebuttal  testimony  to  the  time  of  the 
promise. 
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7.  Appeal— Review— Objections  Not  Raised 
Below. 

A  ground  of  objection  to  the  admission  of 
testimony,  not  made  in  the  trial  court,  cannot 
be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1258.] 

8.  Breach  of  Marriage  PsoiasB— Defend- 
ant's Pecuniary  Condition. 

Where,  in  a  breach  of  marriage  promise 
suit,  plaintiff  offered  declarations,  said  to  have 
been  made  by  defendant,  tending  to  show  he  was 
worth  from  $20,000  to  $30,000  when  the  prom- 
ise was  made  in  March,  1899,  defendant  could 
show  that  in  1893  or  1894  the  only  property  he 
and  his  then  wife  had  was  some  real  estate,  of 
which  she  held  the  title,  and  some  money;  that 
in  one  of  those  years  they  leased  a  piece  of  land 
on  which  his  wife  built  a  store ;  that  he  bought 
goods  with  his  money,  amounting  to  between 
$4,000  and  $5,000;  that  both  the  store  and 
goods  were  burned,  without  insurance:  that,  he 
owning  no  property  and  owing  debts,  they  leased 
property  for  a  year  or  two ;  and  that  when 
they  bought  it  they  had  to  mortgage  It  for  $5,- 
500  of  the  purchase  money. 

9.  Appeal  —  Review— Instructions— Insuf- 
ficient Presentation  of  Objkotio r— 
Ground. 

On  appeal,  an  objection  that  there  was  no 
evidence  to  sustain  an  instruction  cannot  be 
considered,  where  the  transcript  contains  only 
part  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  2933.] 

10.  New  Tbial— Motion  to  Set  Aside  Vkb- 
dict— Overruling  Pro  Forma. 

In  a  breach  of  marriage  promise  suit  It 
was  error  to  overrule  pro  forma  defendant's  mo- 
tion to  set  aside  the  verdict  as  against  the 
weight  of  evidence  and  excessive,  since  the  mo- 
tion was  addressed  to  the  court's  discretion,  and 
defendant  had  a  right  to  have  the  court  consider 
it,  and  exercise  its  judgment  and  discretion  in 
disposing  of  it 

11.  Action— Joinder. 

It  is  not  only  permissible,  but  desirable, 
that  all  causes  of  action  on  different  contracts 
between  the  same  parties  that  can  be  joined  in 
one  action  should  be  joined;  for,  if  separate 
actions  thereon  are  pending  in  a  court  at  the 
same  time,  under  the  express  terms  of  V.  S. 
1680,  the  court  may  restrict  costs. 

12.  Judgment— Motion  in  Abrest— Grounds 
— Several  Counts— General  Verdict. 

When  counts  are  for  different  causes  of  ac- 
tion, and  some  of  them  are  bad,  and  the  ver- 
dict general,  with  nothing  to  show  on  what 
counts  the  damages  were  assessed,  a  motion  in 
arrest  will  lie. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  486 ;  vol.  46,  Trial,  J  779J 

13.  Appeal— Review— Objections  Not  Rais- 
ed Below. 

A  question  not  presented  to  the  trial  court 
on  a  motion  in  arrest  cannot  be  considered  in 
reviewing  the  court's  ruling  on  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  J  1415.] 

14.  Breach  of  Mabriaoe  Promise— Plead- 
ing— Jurisdiction. 

Where  the  declaration  In  a  breach  of  mar- 
riage promise  suit  set  up  a  contract  made  in 
Italy,  to  be  performed  there,  and  broken  there,  a 
failure  to  allege  a  right  of  action'  under  the 
Italian  law  did  not  go  to  the  jurisdiction  of  the 
subject-matter,  but  only  to  the  sufficiency  of 
the  declaration ;  for,  the  cause  of  action  declar- 
ed upon  being  transitory,  the  court  could  judge 
concerning  the  general  question  involved,  and 
that  was  jurisdiction  of  the  subject-matter,  ir- 
respective of  the  existence  of  a  good  cause  of 
action. 


15.  Pleading — Venue— Countt. 

An  omission  in  a  declaration  to  lay  the  ac- 
tion in  the  county  under  a  videlicet  did  not 
affect  the  court's  jurisdiction  to  try  the  case; 
for  in  Vermont  that  fiction  does  not  designate 
the  county  from  which  the  jury  is  to  come,  as  it 
did  at  common  law,  but  the  place  of  trial  is  de- 
termined by  the  statute. 

Exceptions  from  Washington  County 
Court;  Willard  W.  Miles,  Judge. 

Action  by  Irene  Marie  Massuco  against 
Domlnico  Tomasl  for  breach  of  promise  to 
marry.  From  a  judgment  for  plaintiff,  de- 
fendant brings  exceptions.  -  Reversed  and 
remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MCNSON,  and  WATSON,  JJ. 

Lord  &  Carleton  and  Hale  K.  Darling,  for 
plaintiff.  A.  M.  Sartorelli,  Geo.  W.  Wing, 
and  H.  C.  Shurtleff,  for  defendant 

ROWELL,  C.  J.  The  original  declaration 
contains  but  one  count  which  alleges  with 
time,  but  not  with  place,  that  the  defendant 
promised  to  marry  the  plaintiff.  It  then  al- 
leges that  at  such  another  time,  at  such  a 
place  in  Italy,  for  the  purpose  of  deceiving 
the  plaintiff,  the  defendant  had  a  marriage 
ceremony  performed  by  a  priest  In  a  Roman 
Catholic  church,  which  was  not  a  legal  mar- 
riage, as  the  defendant  well  knew,  and  that 
he  then  and  there  promised  to  have  a  civil 
marriage  performed,  and  afterwards,  at  di- 
vers times,  changed  the  time  and  place  of 
having  said  marriage  performed — at  one  time 
promising  to  have  it  performed  at  Boston; 
at  another,  at  Montpeller;  and  finally,  at 
such  another  time,  but  stating  no  place,  he 
refused  to  have  It  performed  at  all,  and  mar- 
ried another  woman.  Several  new  counts 
were  filed.  Some  laid  the  whole  cause  of 
action  in  Italy;  some,  part  of  It  there  and 
part  of  it  in  New  York;  and  some,  all  of  it 
at  Montpelier,  where  the  parties  lived  when 
snit  was  brought  The  case  was  tried  on  all 
the  counts. 

The  defendant  admitted  that  he  promised 
to  marry  the  plaintiff,  and  said  that  he  was  . 
ready  and  willing,  and  repeatedly  offered  to 
marry  her,  but  that  she  would'  not  marry 
him.  To  meet  this  claimed  refusal,  it  was 
competent  for  her  to  show,  as  she  did,  that 
in  reply  to  letters  received  by  her  in  Italy 
from  the  defendant  here,  which  she  did  not 
produce,  they  being  still  In  Italy,  and  the 
terms  of  which  she  did  not  seek  to  establish, 
she  wrote  to  the  defendant  who,  on  notice 
to  produce,  denied  having  received  such  a 
letter,  that  her  father  would  not  consent  to 
their  marriage;  that  he  could  write  to  her 
father,  and,  if  he  consented,  everything  would 
be  11  right  It  appeared  that  her  father  did 
subsequently  consent  The  plaintiff  left 
home  when  her  father  refused  to  consent, 
and  would  not  go  back.  Her  testimony 
that,  while  thus  away,  her  father  sent  word 
to  her  that  If  she  would  come  back  he  would 
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consent,  was  harmless,  as  It  appeared  that 
he  did  subsequently  consent. 

It  appeared  that  a  religions  marriage  cere- 
mony was  performed  In  Italy  between  the 
parties,  and  that  such  a  ceremony  did  not 
make  a  legal  marriage  there.  The  objection 
that  the  performance  of  that  ceremony  could 
not  be  shown  by  parol,  for  that  the  best  evi- 
dence of  It  would  be  some  writing  that  au- 
thenticated it,  Is  not  well  taken.  It  does 
not  appear  that  there  Is  any  such  writing, 
nor  that  any  such  was  required;  and,  if  it 
did,  it  would  not  preclude  the  testimony  of 
eyewitnesses,  as  Is  abundantly  shown  by 
the  cases.  Indeed,  the  testimony  of  such 
witnesses  Is  regarded  as  better  evidence  than 
the  record,  as  further  evidence  of  the  Identi- 
ty of  the  parties  may  be  necessary.  2  Wig. 
Ev.  f  1836;  3  Wig.  Ev.  8  2088. 

In  testifying  to  what  took  place  at  the 
religious  ceremony  the  plaintiff  said,  among 
other  things,  that  the  priest  made  the  de- 
fendant swear  to  marry  her  by  civil  marri- 
age as  soon  as  they  arrived  here,  because  be 
had  promised  many  times  before  to  marry 
ber  then.  The  defendant  moved  to  strike  out 
this  last  statement;  and,  on  being  asked  if 
that  was  what  the  priest  said,  the  interpreter 
said  It  was  a  statement  of  what  the  defend- 
ant had  previously  said.  It  is  now  nrged 
that  the  statement  was  not  responsive,  was 
prejudicial,  and  could  have  been  regarded 
by  the  jury  only  as  evidence  that  this  prom- 
ise had  before  that  been  frequently  made  to 
the  priest.  That  the  statement  was  not  re- 
sponsive did  not  make  It  Inadmissible. 
Carpenter  v.  Wllley,  66  Vt  168,  26  Atl.  488. 
And,  whether  the  statement  was  of  a  prom- 
ise to  the  priest  or  to  the  plaintiff,  it  was 
harmless;  for  the  defense  was  put  solely  on 
the  ground  of  no  breach  by  the  defendant, 
and  accord  and  satisfaction. 

To  show  the  financial  condition  of  the  de- 
fendant at  the  time  of  the  promise  In  March, 
1809,  the  plaintiff  introduced  evidence  of 
his  declarations  to  the  effect  that  he  was 
worth  from  $20-000  to  $30,000.  It  does  not 
appear  how  far  oack  of  the  promise  these 
declarations  went;  but  it  Is  fair  to  presume 
that  some  of  them  went  back  a  considerable 
time,  for  a  sister  of  the  plaintiff  testified 
that  be  talked  with  her  about  his  property 
"lots  of  times"  before  he  went  to  Italy  to 
marry  the  plaintiff,  which  was  the  March 
of  the  promise,'  and  that  he  always  said  he 
was  worth  about  $26,000.  The  plaintiff  also 
Introduced  evidence  tending  to  show  that 
at  the  time  of  the  promise  the  defendant 
owned  a  block  In  Montpelier  worth  from 
$10,000  to  $15,000.  The  purchase  price  of 
the  block  was  conceded  to  be  $6,000.  The 
deed  of  it,  dated  November  29,  1897,  was 
taken  to  the  defendant's  former  wife,  a  sis- 
ter of  the  plaintiff,  who  died  in  189a 

As  bearing  on  his  actual  financial  condi- 
tion at  the  time  of  the  promise,  and  also  on 
whether  he  made  the  claimed  declarations  as 
to  his  property,  the  defendant  offered   to 


show  that  he  had  to  mortgage  the  block  for 
$5,500  of  the  purchase  money.  This  was  ob- 
jected to  as  Immaterial,  and  excluded,  and 
the  defendant  confined  to  the  time  of  the 
promise,  and  not  allowed  to  go  back  of  It  to 
show  his  financial  condition  at  that  time. 
This  was  error.  The  plaintiff  was  asserting 
and  the  defendant  was  denying,  and  it  can- 
not be  said  that  the  condition  he  offered  to 
show  be  was  in  when  he  bought  the  block 
did  not  tend  to  rebut  the  plaintiff's  evidence 
as  to  the  condition  he  was  in  15  months 
later,  when  be  made  the  promise;  for  It 
tended  to  lessen  the  probability  that  In  that 
short  time,  with  bis  facilities,  he  had  come 
to  be  worth  from  $20,000  to  $30,000.  In- 
deed, the  plaintiff  does  not  now  claim  that 
the  offered  testimony  was  Immaterial,  but 
seeks  to  justify  Its  exclusion  only  on  the 
ground  of  remoteness  in  time.  But  that  ob- 
jection was  not  made  below,  and  therefore 
cannot  be  made  here.  The  testimony  should 
also  have  been  received  as  bearing  on  wheth- 
er or  not  the  defendant  made  the  claimed 
declarations  as  to  his  property;  for,  If  he 
was  In  the  financial  condition  he  offered  to 
show,  he  would  be  less  likely  to  be  saving 
what  was  claimed,  as  It  would  have  been  un- 
true. 

As  further  tending  to  show  his  financial 
condition  at  the  time  of  the  promise,  the  de- 
fendant offered  to  show  that  in  1893  or  1894 
the  only  property  he  and  his  wife  had  was 
some  real  estate  in  Bellows  Falls,  of  which 
his  wife  held  the  title,  and  some  money 
that  he  had;  that  in  one  of  those  years  they 
went  to  Berlin  Falls,  N.  H.,  and  leased  a 
piece  of  land  on  which  bis  wife  built  a  store; 
that  he  bought  goods  with  his  money  to  the 
amount  of  between  $4,000  and  $5,000,  and 
stocked  the  store  for  the  purpose  of  carrying 
on  a  fruit  and  grocery  business;  that  before 
the  store  was  fairly  finished,  and  the  busi- 
ness in  it  fairly  begun,  both  the  store  and 
the  goods  were  destroyed  by  fire,  and  entire- 
ly lost,  as  they  were  not  Insured;  that  then 
they  went  to  Montpelier,  at  which  time  he 
had  no  property,  and  owed  debts  for  some 
of  the  property  destroyed;  that  they  leased 
the  Montpelier  property  for  a  year  or  two, 
and  when  they  bought  it  they  had  no  money 
to  pay  for  it,  and  bad  to  mortgage  it  for 
$5,500  of  the  purchase  money.  This  was 
objected  to,  for  that  the  loss  of  the  Berlin 
Falls  property  had  no  tendency  to  show  that 
the  defendant  was  not  the  owner  of  property 
five  years  later,  and  excluded.  This  was  al- 
so error,  for  the  same  reason,  first  given, 
that  made  the  exclusion  of  the  other  offer 
error.  And  here,  also,  the  objection  made 
below  Is  abandoned,  and  only  remoteness  of 
time  urged,  which  was  not  objected  below. 

As  further  tending  to  show  his  financial 
condition  at  the  time  of  the  >romise,  the  de- 
fendant offered  to  show  that  his  wife  willed 
the  Montpelier  property  to  him  on  condition 
that  he  should,  for  the  benefit  of  the  chil- 
dren, clear  the  Bellows  Falls  property  from 
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a  $3,000  mortgage  she  put  upon  It  for  mon- 
ey that  she  put  into  the  Montpeller  property, 
and  should  pay  the  balance  of  the  Incum- 
brance on  the  Montpeller  property;  other- 
wise, that  it  should  be  differently  disposed 
of.  This  was  excluded,  but  on  what  ground 
does  not  appear.  The  exclusion  is  now 
sought  to  be  justified  on  the  ground  that  an 
attested  copy  of  the  will  itself  would  hare 
been  the  proper  evidence  of  its  contents; 
and,  for  aught  that  appears,  that  may  have 
been  the  ground  of  exclusion,  for  counsel, 
in  making  the  offer,  said  they  should  have  to 
call  the  defendant  "to  show  the  will,"  the 
contents  of  which  could  not,  of  course,  be 
shown  in  that  way.  It  does  not  appear 
whether  or  not  the  defendant  offered  to  show 
his  financial  condition  at  the  time  of  the 
promise,  otherwise  than  as  above  stated. 

The  court  charged  that  the  wealth  and 
condition  in  life  of  the  parties  should  be  con- 
sidered in  determining  how  much,  if  any, 
the  plaintiff  would  have  been  elevated  in  her 
social  relations  on  account  of  the  defend- 
ant's property.  The  defendant  excepted  to 
this,  for  that  there  was  no  evidence  of  any 
loss  in  that  respect  It  is  enough  to  say 
of  this  exception  that  it  does  not  appear 
whether  there  was  any  such  evidence  or 
not;  for,  although  a  transcript  of  the  testi- 
mony is  referred  to  by  the  bill  of  exceptions, 
a  transcript  of  only  a  part  Is  furnished.  It 
is  objected  that  there  is  no  sufficient  allega- 
tion of  loss  of  social  position,  and  that  no  re- 
covery could  be  had  therefor  without  proof 
of  a  law  in  Italy  allowing  It;  but,  as  these 
objections  were  not  made  below,  they  are  not 
considered. 

It  was  error  to  overrule  pro  forma  the  mo- 
tion to  set  aside  the  verdict  as  against  the 
weight  of  evidence  and  as  excessive.  The 
motion  was  addressed  to  the  discretion  of 
the  court  on  both  grounds,  and  the  defend- 
ant had  a  right  to  have  the  court  consider 
it,  and  exercise  its  Judgment  and  discretion 
in  disposing  of  it  Ranney  v.  St  Johnsbury 
&  Lake  Champlain  R.  R.  Co.,  67  Vt  594,  601, 
32  Atl.  810;  State  v.  Newell,  71  Vt  476,  46 
Atl.  1045. 

The  defendant  moved  in  arrest,  for  that 
the  counts  are  not  all  for  the  same  cause  of 
action,  and  for  that  the  original  declaration 
gives  no  jurisdiction,  while  the  new  counts 
amend  into  jurisdiction,  if  any  is  thereby 
conferred.  But  the  motion  is  not  sustainable 
merely  because  the  counts  are  not  all  for  the 
same  cause  of  action;  for  it  is  not  only  per- 
missible, but  desirable,  that  all  causes  of  ac- 
tion on  different  contracts  between  the  same 
parties  that  can  be  joined  in  one  action 
should  be  joined;  for,  if  separate  actions 
thereon  are  pending  in  a  court  at  the  same 
time,  the  court  may  restrict  costs.  V.  S. 
1680.  When  counts  are  for  different  causes 
of  action,  and  some  of  them  bad,  and  the 
verdict  general,  with  nothing  to  show  on 
what  counts  the  damages  were  assessed,  you 
ioay  move  in  arrest;  as  was  done  in  Fosnett 


v.  Marble,  62  Vt.  481,  20  Atl.  813,  11  L.  R. 
A.  162,  22  Am.  St.  Rep.  126.  But  here  the 
motion  does  not  allege  that  any  of  the  counts 
are  bad,  and  hence  it  did  not  present  that 
question  to  the  court  below,  and  therefore  It 
will  not  be  considered  here  on  this  branch  of 
the  motion. 

As  to  the  jurisdictional  branch  of  the  mo- 
tion the  argument  is  that  the  original  decla- 
ration discloses  no  cause  of  action,  as  it  sets 
up  a  contract  made  in  Italy,  to  be  performed 
in  Italy,  and  broken  in  Italy,  but  alleges  no 
right  of  action  under  the  laws  of  Italy,  and 
that  therefore  there  was  no  subject-matter 
over  which  the  court  could  acquire  Jurisdic- 
tion, as  you  cannot  amend  into  Jurisdic- 
tion. But  this  does  not  go  to  the  Jurisdic- 
tion of  the  subject-matter,  but  only  to  the 
sufficiency  of  the  declaration;  for,  the  cause 
of  action  as  originally  declared  upon  bein^ 
transitory,  the  court  bad  power  to  judge 
concerning  the  general  question  involved, 
and  that  was  jurisdiction  of  the  subject- 
matter,  Irrespective  of  the  sufficiency  of  the 
declaration  or  the  existence  of  a  good 
cause  of  action.  Perry  v.  Morse,  57  Vt  509; 
Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129; 
St  Louis,  etc.,  Railway  Co.  v.  Lowder,  138 
Mo.  533.  39  S.  W.  799,  60  Am.  St  Rep.  565; 
North  Pacific  Cycle  Co.  v.  Thomas,  26  Or. 
381,  38  Pac.  307,  46  Am.  St.  Rep.  636.  The 
omission  in  the  original  declaration  to  lay 
the  action  in  Washington  county  under  a 
videlicet  does  not  affect  the  jurisdiction  of 
the  court  to  try  the  case;  for  in  this  state 
that  fiction  does  not  designate  the  county 
from  which  the  jury  is  to  come,  as  it  did  at 
the  common  law,  but  the  place  of  trial  is 
determined  by  the  statute.  We  hold  in  this 
regard  as  they  do  In  Massachusetts  under  a 
similar  statute.  Briggs  v.  Nantucket  Bank, 
6  Mass.  94;   Gay  v.  Homer,  13  Pick.  535. 

The  question  of  jurisdiction  being  the  only 
one  presented  below  by  this  branch  of  the 
motion,  no  other  is  considered  thereunder. 
The  motion  to  dismiss  for  want  of  jurisdic- 
tion, filed  in  this  court  is  sufficiently  dis- 
posed of  by  what  has  already  been  said. 
The  claim  that  the  court  erred  in  not  ruling 
that  the  case  should  be  tried  by  the  law  of 
Italy  is  not  considered,  for  the  question  Is 
not  presented  by  the  exceptions. 

Reversed  and  remanded. 

(101  Me.  48S) 

In  re  JORDAN  et  aL 

(Supreme    Judicial    Court   of    Maine.    May   9, 
1907.) 

Records— Amendment. 

In  the  case  at  bar,  a  petition  was  presented 
to  the  Supreme  Judicial  Court  by  the  plaintiff 
and  two  others,  formerly  selectmen  of  the  town 
of  Cape  Elizabeth,  praying  that  they  be  al- 
lowed to  amend  their  return  upon  a  petition  for 
a  certain  townway  in  said  Cape  Elizabeth  and 
that  the  clerk  be  ordered  to  amend  the  record  of 
the  Selectmen's  return.  Motions  were  made 
that  the  petition  be  dismissed,  which  motions 
were  overruled  and  exceptions  taken.  Held 
that,  although  the  petition  was  presented  as  an 
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independent  proceeding,  yet  it  was  in  fact  in- 
cidental and  supplemental  to  the  case  of  Fred- 
erick Q.  Conant  Appellant,  from  Decision  of 
the  County  Commissioners,  in  laying  oat  the 
town  way  in  question,  and,  as  the  appeal  in 
that  case  has  been  sustained  for  reasons  not 
involved  in  the  subject-matter  of  the  petition, 
it  is  considered  that  a  decision  of  the  case  at 
bar  is  unimportant,  and  that  the  same  should 
he  dismissed. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County.    • 

Application  of  Charles  E.  Jordan  and  oth- 
ers, selectmen  of  Cape  Elizabeth,  for  amend- 
ment of  certain  town  records.  Motion  for 
dismissal  of  the  petition  was  overruled,  and 
Frederick  O.  Conant  took  exceptions.  Case 
dismissed. 

Petition  by  plaintiff  and  two  others,  for- 
merly selectmen  of  Cape  Elizabeth,  present- 
ed to  the  Supreme  Judicial  Court,  Cumber- 
land county,  praying  for  the  amendment  of 
certain  town  records. 

Frederick  O.  Conant,  by  consent  of  court, 
appeared  and  filed  motions  for  the  dismissal 
of  the  petition,  which  motions  were  over- 
ruled, and  thereupon  Mr.  Conant  took  ex- 
ceptions. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, STROUT,  SAVAGE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

Llbby,  Robinson,  Turner  &  Ives,  for  plain- 
tiffs. Payson  &  Virgin,  for  Frederick  O. 
Conant. 

PEABODY,  J.  This  is  a  petition  ad- 
dressed to  the  Supreme  Judicial  Court  by 
Charles  E.  Jordan  and  others,  formerly  se- 
lectmen of  the  town  of  Cape  Elizabeth,  In 
the  county  of  Cumberland,  praying  that  they 
may  be  allowed  to  amend  their  return  upon 
a  petition  for  a  townway  In  the  town  of 
Cape  Elizabeth,  and  that  the  clerk  may  be. 
ordered  to  amend  the  record  of  the  select- 
men's return. 

Frederick  O.  Conant  appeared,  by  consent 
of  court,  as  a  taxpayer  and  as  the  owner  of 
land  over  which  the  proposed  way  was  laid 
out,  to  oppose  the  granting  of  the  petition, 
and  moved  that  it  be  dismissed  (1)  for  want 
of  Jurisdiction  in  the  court;  (2)  for  the  rea- 
son that  the  amendment  asked  was  not  al- 
lowable as  matter  of  law,  because  the  peti- 
tioners are  no  longer  selectmen  of  the  town, 
and  because  the  town  clerk  Is  no  longer  clerk 
of  the  town  of  Cape  Elizabeth.  These  mo- 
tions were  overruled  by  the  presiding  Justice, 
and  the  case  is  before  the  law  court  upon  ex- 
ceptions to  these  rulings. 

The  petition  In  this  case  was  presented  as 
an  independent  proceeding,  but  it  was,  In 
fact,  incidental  and  supplemental  to  the  case 
of  Frederick  O.  Conant,  Appellant,  from  De- 
cision of  County  Commissioners  of  Cumber- 
land County,  in  laying  out  the  townway  in 
question.  As  the  appeal  In  that  case  has 
been  sustained  by  the  law  court  for  reasons 
not  involved  in  the  subject-matter  of  the 


petition,  It  is  considered  that  a  decision  of 
this  case  is  unimportant,  and  that  it  should 
therefore  be  dismissed  without  costs. 
So  ordered. 


(102  He.  486) 

MEARS    r.   JONES. 

(Supreme   Judicial   Court   of    Maine.    June   S, 
1907.) 

1.  Bbokkbs— Pxocttbement  of  Tehant— Com- 
missions. 

The  plaintiff,  a  real  estate  agent,  was  re- 
quested by  the  defendant  to  secure  for  her  a 
tenant  for  one  or  more  years  of  her  estate.  He 
secured  a  tenant,  under  a  written  lease,  "to 
hold  for  five  seasons  as  follows,  1903,  1904, 
1905,  1906,  and  1907,  June  1st  to  October 
15th."  The  lease  provided  that,  in  the  event  of 
the  property  being  sold,  "  *  *  *  this  lease  to 
be  determined  and  ended  at  the  end  of  the  sea- 
son immediately  following  the  contract  of  sale." 
The  plaintiff  executed  the  lease  for  the  defend- 
ant as  her  spent.  He  was  paid  an  annual  com- 
mission of  $150  for  each  of  the  years  1903  and 
1904.  The  premises  were  sold  by  the  defend- 
ant during  the  season  of  1904.  There  was  no 
express  contract  for  commissions,  either  as  to 
time  or  amount. 

Held,  that  the  defendant  is  not  liable  to  the 
plaintiff  for  commissions,  as  upon  an  implied 
contract,  for  the  years  1905,  1906,  and  1907. 

2.  Same.  » 

It  is  immaterial  that,  though  the  lease  gave 
the  tenant  an  option  of  purchase,  the  sale  was 
actually  made  to  the  tenant's  wife. 
(Official.) 

Action  by  Edward  B.  Mears  against  May 
C  P.  Jones  on  an  agreed  statement  of  facts. 
Judgment  for  defendant 

Assumpsit  on  account  annexed  brought  by 
the  plaintiff  for  commissions  for  five  years, 
alleged  to  be  due  him  as  agent  or  broker,  for 
leasing  property  at  Bar  Harbor,  September 
8,  1902,  then  owned  by  the  defendant  The 
account  annexed  is  as  follows: 
Bar  Harbor,  Maine. 
Mrs.  May  C.  P.  Jones, 

To  Edward  B.  Mears,                        Dr. 
1902. 
September  6th.    To  commissions  due  on 
lease  with  A.   S.  Hewett  5  per  cent,  on 
$3,000  each  year  for  five  years.. $750 

Credit. 
1903 
September  30th,  by  cash........  $150 

September  30th,   by  cash 150     300 

Balance    due $450 

Writ  dated  December  9,  1904.  Plea  the 
general  Issue.  The  action  came  on  for  trial 
at  the  October  term,  1905,  of  the  Supreme 
Judicial  Court  Hancock  county.  An  "agreed 
statement"  of  facts  was  then  filed,  and  the 
case  was  reported  to  the  law  court  without 
further  proceedings  at  nisi  prlus. 

The  agreed  statement  is  as  follows: 

"It  is  agreed  for  the  purpose  of  this  case 
only: 

"(1)  That  the  defendant  May  a  P.  Jones, 
on  the  6th  day  of  September,  A.  D.  1902,  was 
the  owner  of  an  estate  consisting  of  house, 
land,  and  stable,  known  as  'Reverie  Cove,' 
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situated  at  the  summer  resort  known  as  Bar 
Harbor,  In  the  town  of  Eden,  Hancock  coun- 
ty. Me.,  and  the  estate  referred  to  in  the 
tease  hereinafter  mentioned. 

"(2)  That  the  plaintiff,  said  Edward  B. 
Mean,  on  said  6th  day  of  September,  A.  D. 
1902,  was  a  real  estate  agent  at  said  Bar 
Harbor,  and,  having  been  previously  request- 
ed by  the  defendant  to  secure  a  tenant  for 
her  for  one  or  more  years,  then  and  there, 
as  such  agent,  secured  for  said  defendant  a 
tenant,  Abram  S.  Hewett,  for  said  'Reverie 
Cove,'  for  the  term  noted  in  and  subject  to 
the  provisions  of  the  written  lease,  dated 
September  6,  A.  D.  1902,  between  said  de- 
fendant and  said  Abram  S.  Hewett,  duly 
executed,  a  copy  of  which  is  hereto  attach- 
ed, made  a  part  of  this  agreed  statement  and 
may  be  used  by  either  party, 

"(3)  That  during  the  years  1903  and  1904 
the  rents  falling  due  under  said  lease  were 
fully  paid.  That  during  the  season  of  1904, 
being  one  of  the  seasons  Included  in  said 
lease,  the  said  'Reverie  Cove'  was  sold  and 
conveyed  through  another  agent  than  -the 
plaintiff  (which  other  agent  was  not  an  agent 
or  broker  at  the  time  of  making  the  said 
lease,  and  did  not  have  any  authority  at  that 
time,  to  wit,  September  6,  A.  D.  1902,  to  offer 
for  sale  the  said  'Reverie  Cove,'  as  he  did 
not  become  an  agent  or  broker  in  Bar  Har- 
bor until  the  year  A  D.  1904)  to  Sarah  A. 
Hewett,  wife  of  the  said  Abram  S.  Hewett, 
and  no  further  payments  under  the  said  lease 
were  made  to  the  said  defendant  or  to  the 
said  plaintiff  on  the  defendant's  account. 

"The  question  is  whether  or  not  the  plain- 
tiff Is  entitled  to  recover  for  the  commission 
charged  for  the  years  1905,  1906  and  1907, 
after  the  sale  of  the  property. 

"Upon  the  foregoing  pleadings,  this  agreed 
statement,  and  the  exhibit  referred  to,  the 
law  court  Is  to  determine  whether  or  not 
the  plaintiff  Is  entitled  to  recover  said  com- 
mission. If  the  plaintiff  is  not  entitled  to  re- 
cover, judgment  is  to  be  rendered  for  the 
defendant  If  the  plaintiff  Is  entitled  to  re- 
cover, judgment  may  be  rendered  for  the 
balance  claimed  under  the  declaration  (with 
Interest  from  date  of  the  writ) ;  no  question 
being  raised  as  to  the  reasonableness  of  the 
commission  charged." 

The  lease  referred  to  in  the  "agreed  state- 
ment'' Is  as  follows: 

"This  Indenture  made  the  sixth  day  of 
September  in  the  year  of  our  Lord,  one 
thousand  nine,  hundred  and  two. 

"Wltnesseth:  That  May  C.  P.  Jones,  of  the 
city  of  Washington,  District  of  Columbia, 
does  hereby  lease,  demise,  and  let  unto  Abram 
S.  Hewett,  of  the  borough  of  Manhattan, 
city,  county,  and  state  of  New  York,  her  es- 
tate, consisting  of  house,  land,  and  stable, 
known  as  'Reverie  Cove,'  situated  on  the 
shore  of  Frenchman's  Bay,  at  the  foot  of 
Prospect  Avenue,  in  the  village  of  Bar  Har- 
bor, town  of  Eden,  county  of  Hancock  and 
state  of  Maine,  together  with  the  furniture 


therein  and  all  privileges  and  appurtenances 
belonging  to  the  said  estate. 

"To  hold  for  five  seasons  as  follows :  1903, 
1904,  1903,  1906,  and  1907,  June  1st  to  Oc- 
tober 15th.  Yielding  and  paying  therefor 
the  rent  of  three  thousand  dollars  ($3,000) 
dollars  each  year.  And  the  said  lessee  does 
agree  to  pay  the  said  rent  In  two  equal  pay- 
ments each  year  as  follows:  Fifteen  hundred 
($1,500)  dollars  on  July  1st;  fifteen  hundred 
($1,500)  dollars  September  1st,  each  year. 
And  to  quit  and  delfver  up  the  premises  to 
the  said  lessor  or  her  attorney  peaceably 
and  quietly  at  the  end  of  the  term  aforesaid 
in  as  good  order  and  condition  (reasonable 
use  and  wearing  thereof  or  Inevitable  ac- 
cident excepted)  as  the  same  now  are  or 
may  be  put  into  by  the  said  lessor,  and  to 
pay  the  water,  electric  light,  and  telephone 
taxes  duly  assessed  thereon  during  the  said 
periods,  and  not  make  or  suffer  any  waste 
thereof.  And  the  said  lessor  may  enter  to 
view  and  make  repairs  and  to  expel  the  said 
lessee  If  he  shall  fall  to  pay  the  rent  afore- 
said or  if  he  shall  make  or  suffer  any  waste 
or  strip  thereof,  or  shall  fall  to* quit  and 
surrender  the  premises  to  the  said  lessor  at 
the  end  of  each  of  the  said  terms  In  manner 
aforesaid,  or  should  violate  any  of  the  cove- 
nants In  this  lease  by  said  lessee  to  be  per- 
formed. 

"The  said  lessee  agrees  to  keep  the  grounds 
in  order  during  so  much  of  each  of  the  said 
terms  as  he  shall  occupy  the  property. 

"The  said  lessor  agrees  to  put  and  keep 
the  said  premises  In  good  repair,  suitable  for 
the  occupation  of  a  family  living  in  good 
style;  to  have  the  electric  lights,  gutters, 
range,  laundry  stove,  furnace,  steps  to  lawn, 
steps  to  beach,  main  entrance  floor,  blinds, 
screens,  and  doors  in  good  working  order 
and  to  make  the  necessary  repairs  to  stable 
floor  and  stalls,  and  to  have  the  grounds  and 
tennis  court  put  In  good  order  each  season. 

"The  said  lessor  further  agrees  to  have  the 
house,  stable,  and  grounds  cleaned  and  put 
In  good  order  before  the  arrival  of  the  ten- 
ant or  subtenant,  as  the  case  may  be. 

"The  said  lessor  hereby  gives  the  right  to 
sublet  the  premises  for  any  or  all  of  the  said 
annual  terms  above  specified  to  a  tenant  ap- 
proved of  by  her  or  her  representative. 

"It  is  agreed  and  understood  by  both  the 
parties  hereto  that,  In  the  event  of  the  prop- 
erty being  sold,  the  tenant  Is  to  give  up 
possession  of  the  premises,  and  this  lease  Is 
to  be  determined  and  ended  at  the  end  of  the 
season  immediately  following  the  contract  of 
sale.  And,  In  the  event  of  such  sale  the 
sum  of  one  thousand,  five  hundred  dollars, 
which  the  lessee  proposes  to  expend  for 
plumbing  and  other  improvements,  shall  be 
returned  to  him  or  may  be  deducted  from  any 
payment  of  rent  thereafter  to  be  made. 

"Before  completing  the  sale,  however,  of 
the  said  property  to  any  other  party,  the  les- 
sor agrees  to  offer  It  to  the  leasee  at  the 
same  price  and  upon  the  same  terms  procur- 
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able  from  the  Intending  purchaser,  and  the 
said  lessee  shall  elect  within  ten  days  from 
receiving  such  notice  whether  he  will  pur- 
chase the  said  property-  upon  the  terms  offer- 
ed by  said  Intending  purchaser,  and,  in  case 
of  election  to  purchase  the  said  property,  the 
lessor  agrees,  to  make  the  proper  conveyance 
in  fee  simple  by  usual  warranty  deed  and  the 
lessee  agrees  to  make  the  payments  In  ac- 
cordance with  such  terms  of  purchase- 

"The  obligation  to  sell  and  purchase  thus 
provided  for  Is  to  be  regarded  as  an.  honor- 
able agreement  between  the  parties  hereto, 
but  shall  In  no  case  be  made  the  subject  of 
litigation  by  either  party. 

"In  witness  whereof  the  parties  hereto  have 
hereunto  Interchangeably  set  their  hands  and 
seal  the  day  and  year  first  above  written." 

This  lease  was  duly  executed  by  the  parties 
thereto. 

The  pith  of  the  case  appears  In  the  opin- 
ion. 

Argued  before  STROUT,  SAVAGE, 
POWERS,  PEABODY,  and  WOODARD,  JJ. 

Charles  H.  Wood  and  Edward  B.  Mears, 
for  plaintiff.    Hale  &  Hamlin,  for  defendant 

SAVAGE,  J.  The  plaintiff,  a  real  estate 
agent,  having  been  requested  by  the  defendant 
to  secure  for  her  a  tenant  for  one  or  more 
years  for  her  estate  at  Bar  Harbor,  secured 
Abram  S.  Hewett  as  tenant,  under  a  written 
lease,  dated  September  6,  1902,  "to  hold  for 
five  seasons  as  follows:  1903,  1904,  1905, 
1906,  and  1907,  June  1st  to  October  15th." 
The  lease  also  contained  the  following  pro- 
visions: 

"It  Is  agreed  and  understood  by  both  the 
parties  hereto  that.  In  the  event  of  the  prop- 
erty being  sold,  the  tenant  Is  to  give  up  pos- 
session of  the  premises  and  this  lease  Is  to  be 
determined  and  ended  at  the  end  of  the  sea- 
son immediately  following  the  contract  of 
Bale.    •    •    » 

"Before  completing  the  sale,  however,  of 
■aid  property  to  any  other  party,  the  lessor 
agrees  to-  offer  It  to  the  lessee  at  the  same 
price  and  upon  the  same  terms  procurable 
from  the  intending  purchaser,  and  the  said 
lessee  shall  elect  within  ten  days  from  re- 
ceiving such  notice  whether  he  will  purchase 
the  given  property  upon  the  terms  offered  by 
said  intending  purchaser,  and,  In  case  of  an 
election  to  purchase,  the  said  lessor  agrees 
to  make  the  proper  conveyance  In  fee  simple 
by  usual  warranty  deed,  and  the  lessee 
agrees  to  make  the  payments  in  accordance 
with  such  terms  of  purchase. 

"The  obligation  to  sell  and  purchase  thus 
provided  for  Is  to  be  regarded  as  an  honor- 
able agreement  between  the  parties  hereto, 
but  shall  in  no  case  be  made  the  subject  of 
litigation  by  either  party." 

The  plaintiff  executed  the  lease  for  the  de- 
fendant as  her  agent. 

The  rents  accruing  under  the  lease  for  the 
seasons  of  1903  and  1904  were  fully  paid,  and 


the  plaintiff  was  paid  each  year  an  annual 
commission  of  $150.  During  the  season  of 
1904  the  demised  premises  were  sold  by  the 
defendant  to  Sarah  A.  Hewett,  tbe  tenant's 
wife.  The  sale  was  made  through  another 
agent  of  the  defendant,  and  one  who  at  the 
date  of  the  lease  bad  no  authority  to  offer 
the  estate  for  sale. 

The  question  presented  for  determination 
is  whether  the  plaintiff  Is  entitled  to  recover 
the  commission  charged  by  him  for  the  years 
1905,  1906,  and  1907  after  the  sale  of  the 
property. 

The  case  shows  no  express  contract  for 
commissions,  either  as  to  time  or  amount, 
but  the  plaintiff  claims  that  be  secured  a 
tenant  for  the  defendant  for  the  term  of 
five  seasons,  and  that,  in  consequence,  he  Is 
entitled,  upon  an  Implied  contract,  to  com- 
missions for  tbe  full  term.  He  insists  that 
he  should  not  be  affected  or  his  rights  limited 
by  the  fact  that  the  defendant  sold  the  prem- 
ises during  the  term,  and  thereby  determined 
the  lease.  That  the  defendant  earned  a  com- 
mission is  not  In  dispute.  He  accomplished 
the  purpose  of  his  employment  He  did  more 
than  was  necessary  to  entitle  him  to  a  com- 
mission. It  would  have  been  enough  for  him 
to  secure  one  willing  to  become  a  tenant  up- 
on the  defendant's  terms,  and  bring  him  to 
tbe  defendant  for  acceptance  as  such.  But 
be  actually  secured  a  contract  of  tenancy* 
The  only  question  Is:  How  much  did  he 
earn?  Tbe  commission  of  a  real  estate  broker 
is  usually  understood  to  be  a  certain  per- 
centage upon  the  consideration  paid,  or  of- 
fered to  be  paid  or  received.  In  tbe  case  of 
a  sale  tbe  problem  la  easy.  Tbe  consideration 
Is  a  single  amount  In  the  case  of  a  lease 
with  annual  rentals  for  a  specified  term,  It 
would  be  reasonable  to  expect  that  the 
amount  of  commissions  would  depend,  In 
some  respects,  at  least,  upon  the  length  of 
the  term  contracted  for.  It  would  not  be 
natural  to  expect  that  the  parties  understood 
that  so  large  a  commission  would  be  earned 
In  securing  a  lease  for  one  year  as  one  for 
five  years.  And  that  the  parties  In  this  case 
understood  that  tbe  commission  was  earned 
and  was  to  become  payable  In  annual  in- 
stallments is,  we  think,  reasonably  to  be  in- 
ferred from  the  annual  payments  made  while 
the  lease  was  In  force.  And  we  agree  with 
the  plaintiff  that  he  was  entitled  to  annual 
commissions  for  the  full  term  of  the  lease. 
But  what  was  the  full  length  of  that  lease? 
We  think  It  was  not  for  five  seasons  abso- 
lutely. It  was  for  five  seasons,  unless  the 
property  was  sold  In  the  meantime.  It  was 
a  lease  for  five  seasons,  but  determinable  by 
a  sale  within  that  term.  It  was  made  deter- 
minable by  the  very  lease  which  the  plaintiff 
procured.  He  therefore  did  not  procure  a 
lease  for  full  five  seasons,  but  a  lease  which 
might  lawfully  end  sooner-  He  Is  entitled  to 
his  earnings  for  the  kind  of  a  lease  he  se- 
cured.   He  was  employed  to  get  a  tenant  for 
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one  or  more  yean.  Tbe  longer  the  term  be 
secured,  the  greater  the  amount  of  rentals, 
and  naturally  tbe  larger  the  amount  of  his 
commissions  in  tbe  whole.  He  took  the 
chances  of  sale.  It  matters  not  that  the  limi- 
tation in  the  lease  was  for  the  defendant's 
benefit,  and  may  have  been  made,  as  It  prob- 
ably was,  at  the  defendant's  direction.  If 
It  was  so  limited  at  tbe  instance  of  the  de- 
fendant, It  was,  Just  the  same,  the  kind  of  a 
lease  which  the  plaintiff  undertook  to  pro- 
cure and  did  procure.  And  tbe  amount  of  tbe 
rentals  which  was  the  consideration  of  tbe 
lease,  and  which  naturally  would  be  tbe 
basis  of  commissions,  would  vary  according 
to  the  length  of  time  which  should  elapse 
before  the  lease  was  determined  by  sale. 

Nor  does  It  matter  that  while  tbe  lease 
gave  tbe  tenant  an  option  to  purchase,  in 
case  of  some  other  intending  purchaser,  the 
sale  was  actually  made,  not  to  tbe  tenant, 
but  to  tbe  tenant's  wife.  Tbat  provision  was 
for  tbe  benefit  of  tbe  tenant,  and  did  not 
concern  the  plaintiff.  If  the  property  was  to 
be  sold,  it  could  make  no  difference  to  the 
plaintiff  whether  it  was  sold  to  the  tenant  or 
to  his  wife,  or  to  some  one  else. 

Tbe  result  is  that  the  plaintiff  is  not  en- 
titled to  recover  commissions  for  tbe  years 
3905,  1906,  and  1907. 

Judgment  for  the  defendant. 


(80  Conn.  185) 

LANE  v.  SMITH  BROS,  Inc,  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    July 
30,  1907.) 

1.  Navigabmc  Watkbb— Whabfagk  Rights— 

Injunction. 

Plaintiff  and  defendants  own  land  bounded 
southerly  on  the  convex  shore  of  a  harbor ;  plain- 
tiffs being  bounded  westerly  by  an  avenue,  the 
southern  terminus  of  which  is  such  shore,  and  de- 
fendant's being  bounded  easterly  thereby.  For 
more  than  40  years  the  parties  have  maintained 
wharves,  with  a  slip  between  them  at  the  foot  of 
the  avenue,  which  has  been  used  by  plaintiff  as  an 
anchorage  for  boats  and  for  access  by  boats  to  his 
wharf  and  for  the  same  time  has  been  a  public 
landing  place.  During  such  time  tbe  parties  have 
acquiesced  in  the  use  of  the  slip  by  the  public, 
and  In  the  occupancy  by  each  of  his  wharf  as 
constructed.  Toe  western  line  of  plaintiff's 
wharf,  instead  of  running  on  a  line  perpendicular 
to  the  shore  line  at  the  western  boundary  of  his 
land,  as  was  his  right,  runs  from  such  point  on 
a  line  further  west.  Defendant  proposes  to  ex- 
tend his  wharf  with  its  eastern  side  perpendicu- 
lar to  his  shore  line  as  is  his  natural  right. 
Such  wharf,  if  so  extended  to  the  channel,  would 
meet  plaintiff's  wharf  extended  in  its  present 
line,  and  close  the  slip.  Held,  that  the  objec- 
tion that  plaintiff  has  brought  the  trouble  on 
himself  is  equally  fatal  to  the  maintenance  by 
bim,  either  as  the  owner  of  a  wharf  or  as  a 
representative  of  the  public  interest,  of  a  suit  to 
enjoin  the  proposed  extension  by  defendant 

2.  Same— Lands  Bexow  Hioh-Watkb  Link— 
Adjoining  Ownebs— Boundaries. 

Where  an  avenue  running  southerly  termi- 
nates on  the  convex  shore  of  a  harbor,  the  west- 
ern boundary  of  land  below  high-water  mark, 
given  in  a  deed  thereof  as  such  avenue,  is  not 
the  eastern  line  of  such  avenue  extended  in  the 
same  line  as  above  the  shore  line,  but  a  line 
drawn  from  the  shore  terminus  of  such  east- 
era  line  at  right  angles  with  the  shore  at  such 


place;   the  deed  not  referring  to  the  avenue  as- 
running  below  the  shore  line  in  the  same  direc- 
tion as  above  it 
3.  Same— Ripabian  Rights. 

The  rights  of  an  owner  of  land  on  the  shore 
of  a  harbor,  as  to  the  direction  In  which  he  may 
wharf  out,  are  not  changed  by  a  harbor  line  be- 
ing established  and  a  new  channel  being  con- 
structed ;  they  being  parallel  with  the  shore  in 
front  of  his  land. 

Appeal  from  Superior  Court  New  Haven 
County;  John  M.  Thayer,  Judge. 

Suit  by  Frank  L.  Lane  against  Smith  Bros., 
Inc.,  and  another,  to  restrain  continuance  of 
tbe  erection  of  a  wharf  and  for  damages. 
Facts  found,  and  Judgment  rendered  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

John  K.  Beach,  for  appellant  William  H. 
Ely  and  Howard  C.  Webb,  for  appellee  Smith 
Bros.,  Inc.  Leonard  M.  Daggett,  for  appellee 
City  of  New  Haven. 

BALDWIN,  a  J.  For  more  than  70  yean 
there  has  been  a  highway  in  the  city  of  New 
Haven  known  as  Howard  avenue,  100  feet 
wide,  running  southerly  to  the  harbor.  The 
plaintiff  owns  land  bounded  westerly  on  this 
avenue  and  southerly  on  the  harbor.  The  de- 
fendant owns  land  lying  opposite,  bounded 
easterly  on  the  avenue  and  southerly  on  the 
harbor.  A  highway  known  as  South  Water 
street  was  laid  out  and  constructed  by  the 
city  In  1885  along  the  edge  of  tbe  harbor, 
across  and  on  each  side  of  Howard  avenue, 
and  mainly  upon  what  had  been  the  beach. 
Tbe  north  curb  line  of  this  street  is  at  all 
points  approximately  coincident  with  what 
before  was  the  line  of  mean  high-water  mark 
and  substantially  parallel  to  what  before  had 
been  the  line  of  extreme  high-water  mark. 
This  north  curb  line  and  the  general  course 
of  the  street  are  not  at  right  angles  to- 
Howard  avenue;  but  on  the  easterly  side  of 
the  avenue  run  north  of  a  right  angle,  and 
on  the  westerly  side  south  of  a  right  angle, 
as  shown  In  the  following  diagram: 


The  respective  predecessors  In  title  of  the 
plaintiff  and  defendant  each  commenced  to 
wharf  out  into  tbe  harbor  more  than  60  yean 
ago.  The  westerly  line  of  the  wharf  of  the 
plaintiff's  predecessor  waa  substantially  ra- 
the easterly  line  of  Howard  avenue  extended 
in  its  own  direction,  and  its  easterly  line 
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was  substantially  at  right  angles  to  tbe 
trend  of  the  shore  west  of  Howard  avenue  or 
the  present  north  curb  line  of  South  Water 
street 

In  1905  the  board  of  harbor  commissioners, 
having  authority  from  the  General  Assembly 
to  establish  harbor  and  wharf  lines  In  New 
Haven  Harbor,  gave  the  defendant  a  permit 
to  extend  its  wharf  so  that  Its  easterly  line 
should  run  from  the  Intersection  of  the  west- 
erly street  line  of  Howard  avenue  with  tbe 
northerly  street  line  of  South  Water  street, 
at  right  angles  with  said  street  line  westerly 
of  Howard  avenue.  For  damages  for  work 
done  under  this  permit,  and  for  an  injunction 
against  Its  further  prosecution,  this  suit  Is 
brought.  The  plaintiff  sues  as  a  citizen  of 
New  Haven,  a  taxpayer,  a  littoral  proprietor, 
and  tbe  owner  of  a  wharf  abutting  on  an 
open  space  between  the  lines  of  Howard  ave- 
nue extended  In  tbelr  own  direction  Into 
the  harbor,  which  for  more  than  40  years 
he  and  his  predecessors  In  title  have  used  as 
an  anchorage  for  boats  and  for  access  by 
boats  to  this  wharf  for  business  purposes, 
and  which  for  the  same  length  of  time  has 
been  a  public  landing  place.  The  space  be- 
tween the  wharves  of  the  parties  at  the  foot 
of  Howard  avenue  the  superior  court  finds 
to  have  been  for  more  than  40  yean  a  public 
landing  place  and  slip. 

Littoral  proprietors  on  a  convex  shore,  hav- 
ing appurtenant  rights  of  wharfage,  may  gen- 
erally In  constructing  wharves  extend  them 
to  lines  on  either  Bide  which  are  at  right 
angles  to  the  general  contour  of  the  shore. 
Morris  v.  Beardsley,  64  Conn.  338,  341,  8  Atl. 
130;  Lowndes  v.  Wicks,  69  Conn.  15,  30,  36 
Atl.  1072.  Under  this  rule,  and  by  virtue  of 
tbe  permit  of  the  board  of  harbor  commis- 
sioners, the  defendant  had  a  right  to  extend 
its  wharf  on  the  east  to  a  line  running  at 
right  angles  to  the  north  curb  line  of  South 
Water  street,  according  to  the  course  of  that 
curb  line  west  of  Howard  avenue.  The 
plaintiff,  as  a  littoral  proprietor,  had  prima 
facie  a  corresponding  right  to  construct  and 
maintain  a  wharf  the  easterly  and  westerly 
sides  of  which  should  be  In  lines  at  right 
angles  to  tbe  north  curb  line  of  South  Water 
street  according  to  the  course  of  that  curb 
line  east  of  Howard  avenue.  He  and  bis 
pr»«dfccesso»  8  hare,  in  fact  constructed  one 
which,  having  such  an  easterly  boundary,  has 
a  westerly  boundary  extending  westerly  be- 
yond a  line  at  right  angles  with  South  Water 
street,  and  so  far  beyond  that  if  it  were  ex- 
tended in  tbe  same  line  to  the  channel,  and 
the  easterly  boundary  of  the  defendant's 
wharf  were  also  extended  seaward  in  the 
same  line,  the  two  wharves  would  eventually 
meet,  and  thus  the  entrance  to  the  public  slip 
would  be  closed.  There  la  no  occasion  to 
Inquire  whether  under  some  circumstances  a 
littoral  proprietor  on  a  convex  shore  may,  in 
wharflng  out,  extend  the  sides  of  his  wharf, 
at  any  point,  beyond  lines  at  right  angles  to 
the  general  contour  of  the  shore.    It  Is  clear 
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that  such  a  right,  If  it  exists,  must  b 
erclsed  with  due  regard  to  correspoi?  *ne 
rights  of  other  littoral  proprietors.  1.^8 
found  by  the  superior  court  that  the  parties 
and  their  predecessors  in  title  have  acqui- 
esced in  the  long  continued  use  of  the  slip 
by  tbe  public,  and  in  the  occupancy  by  each 
party  of  his  wharf  as  originally  constructed. 

It  Is  not  necessary  for  the  disposition  of 
the  present  case  to  pass  upon  anything  more 
than  the  plaintiff's  claim  for  relief  on  the 
facts  as  they  now  exist  These  show  that 
so  far  as  the  legal  rights  of  the  parties  are 
concerned,  tbe  defendant  has  done  no  damage 
to  the  plaintiff,  and  also  that  there  Is  no 
equity  in  the  plaintiff's  case.  He  does  not 
come  Into  court  with  clean  hands.  If  he  and 
bis  predecessors  in  title  had  so  wharfed  out 
that  the  westerly  boundary  of  the  structure 
had  been  parallel  to  Its  easterly  boundary, 
there  would  have  been  no  Interference  with 
the  full  enjoyment  of  the  public  slip  by  rea- 
son of  tbe  extension  of  the  defendant's  wharf 
which  Is  the  subject  of  complaint  But  the 
plaintiff's  wharf  extends  westerly  so  far  be- 
yond a  line  at  right  angles  to  South  Water 
street  as  to  narrow  the  natural  width  of  the 
slip,  and,  in  view  of  the  rights  of  tbe  public 
and  of  the  defendant  he  could  not  extend  it 
seaward  upon  the  same  line  for  Its  westerly 
boundary  without  exceeding  the  privileges  in- 
cident to  his  littoral  title.  If,  in  an  action 
by  a  private  individual  for  equitable  relief 
on  account  of  tbe  invasion  of  a  public  right 
be  obtains  what  he  demands,  it  Is  always  be- 
cause he  has  suffered  some  special  damage,  In 
which  the  public  will  not  share.  Prink  v. 
Lawrence,  20  Conn.  117,  120,  50  Am.  Dec. 
274.  He  can  have  no  right  to  an  injunction 
save  for  the  prevention  of  such  a  loss  aa 
would  be  special  and  peculiar  to  himself. 
Wheeler  v.  Bedford,  54  Conn.  244,  248,  7  Atl. 
22.  So  far,  therefore,  as  the  plaintiff  as- 
sumes to  be  a  representative  of  tbe  public 
interest,  the  objection  is  equally  fatal  that  he 
has  brought  the  Injury  of  which  be  complains 
upon  himself.  Whether  the  city  of  New 
Haven  or  the  state  would  have  occupied  a 
better  position  with  respect  to  the  equitable 
relief  claimed  it  is  unnecessary  to  Inquire. 
The  state  is  not  a  party.  The  city  was  added 
as  a  defendant  but  filed  no  counterclaim. 

It  Is  argued  that  the  rights  of  the  parties 
have  been  fixed  by  certain  deeds  from  their 
predecessors  In  title,  bounding  the  lands  con- 
veyed below  high-water  mark  on  Howard 
avenue.  One  of  these  deeds,  given  by  the 
town  of  New  Haven  in  1888  to  the  predeces- 
sor In  title  of  the  plaintiff,  bounds  the  prem- 
ises "northerly  by  South  Water  street  west- 
erly by  Howard  avenue,  and  southerly  by 
New  Haven  Harbor  or  West  river."  Without 
adverting  to  other  considerations,  it  is  suffi- 
cient to  say  with  regard  to  this  point  that 
none  of  these  deeds  refer  to  Howard  avenue 
as  running  below  South  Water  street  in  the 
same  direction  as  that  which  It  follows  above 
it    Prima  facie,  as  has  been  above  stated,  the 
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one  <»iy  boundary  to  which  the  owners  of 
8ecurfand8  below  high-water  mark  south  of 
•^fidVpart  of  South  Water  street  which  lies 
westerly  of  Howard  evenue  would  be  enti- 
tled to  wharf  out  is  a  line  drawn  from  the 
southwest  corner  of  Howard  avenue  and 
South  Water  street,  substantially  at  right 
angles  with  the  general  course  of  such  part 
of  South  Water  street;  and  the  westerly 
boundary  to  which  the  owners  of  the  lands 
below  high-water  mark  south  of  that  part  of 
South  water  street  which  lies  easterly  of 
Howard  avenue  would  be  entitled  to  wharf 
out  is  a  line  drawn  from  the  southeast  corner 
of  Howard  avenue  and  South  Water  street, 
substantially  at  right  angles  with  the  general 
course  of  such  part  of  South  Water  street. 
It  follows  that  the  public  right  to  a  landing 
place  or  slip  at  the  foot  of  Howard  avenue, 
or  to  construct  an  extension  of  that  avenue, 
would  extend  over  all  the  lands  below  high- 
water,  mark,  between  the  wharf  lines,  as 
above  described,  of  the  proprietors  of  the 
lands  below  high-water  mark  on  either  side. 
This  would  entitle  the  public  prima  facie  to 
the  use  of  a  tract  of  land  under  water,  not 
less  than  100  feet  wide  at  South  Water 
street  Words  in  conveyances  referring  to  an 
extension  of  Howard  avenue  below  South 
Water  street  would  not  therefore  naturally 
be  understood  to  Import  an  extension  of  the 
same  width  and  In  the  same  direction,  which 
belong  to  it  north  of  South  Water  street 
In  1888  a  harbor  line,  In  front  of  South  Wa- 
ter street  and  several  hundred  feet  beyond  It, 
was  duly  established.  See  Lane  v.  Smith,  70 
Conn.  686,  40  Atl.  1058.  This  runs  from  the 
east,  parallel  to  the  street,  until  It  Intersects 
the  west  line  of  Howard  avenue  extended  In 
Its  own  direction,  when  It  turns  and  runs 
westerly,  perpendicularly  to  that  line.  In  1906 
a  new  channel  was  completed  by  the  United 
States,  the  north  bank  of  which  follows  these 
harbor  lines.  There  is  nothing  in  these  facts 
to  strengthen  the  plaintiffs  case.  We  need 
not  consider  what  would  have  been  his  rights 
as  a  littoral  proprietor  had  the  harbor  line 
and  channel  not  been  parallel  to  South  Water 
street  easterly  of  Howard  avenue.  Being 
parallel,  the  lateral  limits  of  his  wharfage 
rights  cannot  be  affected  by  them. 

The  judgment  of  the  superior  court  was 
correct,  and,  as  no  new  trial  is  ordered,  It  Is 
unnecessary  to  pass  upon  the  bill  of  excep- 
tions filed  by  the  defendant 
■  There  Is  no  error.  The  other  Judges  con- 
curred. 


(74  N.  H.  Z75) 

WILKINS  v.  CITY  OF  MANCHESTER. 
(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   June  4,  1907.) 

1.  Eminent  Domain— Land  fob  Highway- 
Assessment  of  Damages— Right  to  Jukt. 
Where  proceedings  were  instituted  for  the 
taking  of  land  for  a  highway,  and  the  landown- 


er appealed  from  the  award  of  the  commission- 
ers, he  was  entitled  to  have  the  damages  assess- 
ed by  a  jury  on  the  appeal,  by  the  express  pro- 
visions of  Pub.  St  1901,  e.  68,  !  10  (Laws  1897, 
p.  15,  c.  13). 

2.  Same— Nominal  Damages. 

Prior  to  1895,  the  owner  of  land  platted  It 
and  recorded  the  plat  showing  the  lots  into 
which ,  it  was  divided  and  a  proposed  street 
Prior  to  November  11,  1895,  he  had  sold  all  the 
lots  but  one,  bounding  them  by  such  street  and 
on  that  day  sold  the  last  remaining  lot,  together 
with  the  location  of  the  street  to  plaintiff's 
predecessor  in  title,  after  which  the  mayor  and 
aldermen  of  the  city  laid  out  the  avenue  and 
awarded  plaintiff  one  cent  as  damages  for  the 
taking  of  the  property.  Held,  that  under  such 
facts  plaintiff  was  only  entitled  to  nominal  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  330.] 

Transferred  from  Superior  Court 
Proceedings  for  the  condemnation  of  land 
for  a  highway  by  the  city  of  Manchester 
against  Joseph  Wilklns.  From  an  assessment 
of  damages  for  the  land  taken,  Wilkins  ap- 
pealed to  the  superior  court,  by  which  the 
case  was  transferred  to  the  Supreme  Court 
on  an  agreed  statement  of  facts.  Case  dis- 
charged. 

Before  1895  the  owner  of  a  tract  of  land 
in  Manchester  plotted  It  and  recorded  the 
plan,  which  showed  the  lots  Into  which  It 
had  been  divided  and  a  proposed  street  called 
"Brooklyn  Avenue."  Prior  to  November  11, 
1895,  he  sold  all  the  lota  but  one,  bounding 
them  by  that  avenue,  and  on  that  day  sold 
the  last  lot,  together  with  the  location  of  the 
avenue,  to  the  plaintiff's  ancestor  In  title. 
After  the  plaintiff  bought  the  property,  the 
mayor  and  aldermen  laid  out  Brooklyn 
avenue  as  a  highway  and  awarded  him  one 
cent  as  damages.  He  appealed,  and  the  com- 
missioners gave  faun  the  same  damages. 
When  this  report  was  filed,  he  asked  to  have 
his  damages  assessed  by  a  Jury.  "Upon  the 
foregoing  facts,  If  the  plaintiff  cannot  main- 
tain his  action,  bis  appeal  Is  to  be  dismissed; 
otherwise,  to  stand  In  order  for  trial." 

Henry  N.  Hurd,  for  plaintiff.  George  A. 
Wngner,  for  defendant 


YOUNG,  J.  If  the  question  Intended  to 
be  transferred  Is  whether  the  plaintiff  la  en- 
titled to  a  Jury  trial,  the  answer  is,  "Yes;" 
for  that  right  is  given  him  by  statute.  Pub, 
St  1901,  a  68,  J  10;  Laws  1897.  p.  16,  c. 
13.  But,  If  the  question  is  the  measure  of 
his  damages,  the  answer  is  that  he  can  re- 
cover no  more  than  the  commissioners  award- 
ed him,  If  the  agreed  case  contains  all  the 
evidence  bearing  on  that  question,  for  this 
case  cannot  be  distinguished  from  Walker  v. 
Manchester,  58  N.  H.  438.  ' 

Case  discharged.    All  concurred.  • 
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an  Me.  «7) 

POMROY  v.  BANGOR  &  AROOSTOOK  B. 
CO. 

(Supreme  Judicial    Court  of  Maine.    June   8, 
1907.) 

1.  Cabbiees— Casbiage  of  Passengebs— Duty 
OF  Passenger. 

When  the  relation  of  passenger  and  com- 
mon carrier  of  passengers  exists,  the  law  re- 
quires that  the  passenger  should  exercise  sucb 
care  as  persons  of  ordinary  prudence  and  intel- 
ligence would  exercise  under  the  same  cireim- 
stances. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  1348.] 

2.  Sauk— Duty  of  Cabrieb. 

It  is  the  duty  of  a  common  carrier  of  pas- 
sengers to  do  all  that  human  vigilance  and  fore- 
sight can,  under  the  circumstances,  considering 
the  character  and  mode  of  conveyance,  to  pre- 
vent accidents  to  passengers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  (  1087.] 

8.  Sauk. 

Ordinary  care  under  the  circumstances  is 
the  legal  standard  in  all  cases.  The  significance 
of  the  term  "ordinary  care"  varies  with  the 
attendant  and  surrounding  circumstances.  This 
care  is  to  be  exercised  by  the  carrier  of  pas- 
sengers at  all  times  when,  and  at  all  places 
where,  the  parties  are  in  the  relation  of  pas- 
senger and  carrier,  whether  during  transit,  at 
the  stations,  upon  platforms,  or  in  waiting 
rooms;  and  it  applies  to  all  matters  which  per- 
tain to  the  business  of  the  carrier  of  passengers. 
4.  Same— Action   fob   Injumes— Evidence— 

Sufficiency. 

In  the  case  at  bar,  a  short  time  previous 
to  the  accident  whereby  the  plaintiff  was  in- 
jured, the  defendant's  station  buildings  at  Sher- 
man or  Patten  Junction  were  destroyed  by  fire, 
and  on  the  date  of  the  accident  the  defendant 
was  engaged  in  rebuilding  its  passenger  depot 
at  said  junction,  and  no  waiting  room  had  been 
completed  so  as  to  be  used  by  the  public.  On 
the  west  side  of  a  long  platform,  which  had  been 
newly  laid  between  the  tracks,  a  car  had  been 
left  for  the  accommodation  of  passengers,  to 
be  temporarily  used  as  a  waiting  room,  and  it 
was  customary  to  allow  passengers  coming  from 
Patten  to  Sherman  to  wait  in  the  passenger 
car  on  which  they  came  until  ready  to  take  the 
trains  going  north  or  south.  The  plaintiff,  a 
passenger  from  Patten  and  bound  north,  re- 
mained in  the  Pattern  car  for  some  time  after 
its  arrival  at  Patten  Junction,  and  then,  as  she 
alleged,  on  attempting  to  alight  from  the  car 
platform,  and  without  previous  notice  to  her, 
the  car  was  suddenly  started,  and  she  was 
thrown  against  the  edge  of  a  platform,  and 
received  bodily  Injuries.  The  plaintiff  recov- 
ered a  verdict  against  the  defendant  for  $3,000. 
Held  that,  on  the  question  of  the  defendant's 
liability,  the  evidence  does  not  manifestly  show 
that  the  verdict  was  wrong,  but  that  the  dam- 
ages awarded  were  excessive,  ■  and,  unless  re- 
mittitur be  made,  the  verdict  must  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Carriers,  {§  1401,  1314.] 

(Official.) 

On  motion  from  Supreme  Judicial  Court, 
Aroostook  County. 

Action  by  Annie  Pomroy  against  the  Ban- 
gor and  Aroostook  Railroad  Company. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff, 
and  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  while  she  was 
alighting  from  a  railroad  car  at  Sherman 
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Station  or  Patten  Junction,  so  called,  on  the 
line  of  the  defendant's  railroad.  Plea,  the 
general  Issue.  Verdict  for  plaintiff  for  $3,- 
000.  The  defendant  then  filed  a  general  mo- 
tion for  a  new  trial. 

Sustained  unless  remittitur  be  made. 

Memorandum:  One  of  the  justices  did 
not  sit  in  this  case,  being  disqualified  by  rea- 
son of  being  a  stockholder  In  the  defendant 
company. 

Argued  before  WH1TEHOUSE,  STROTJT, 
PBABODY,  and  SPEAR,  JJ. 

Ira  G.  Hersey  and  Shaw  &  Lewln,  for 
plaintiff.  Powers  &  Archibald,  F.  H.  Apple- 
ton,  and  Hugh  R.  Chaplin,  for  defendant.. 

PEABODY,  J.  This  was  an  action  on  the 
case  brought  by  the  plaintiff  against  the  de- 
fendant company  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  re- 
ceived through  the  negligence  of  the  defend- 
ant's servants  while  she  was  alighting  from 
a  railroad  car  at  Sherman  Station  or  Patten 
Junction,  so  called,  on  the  line  of  the  de- 
fendant's railroad.  ' 

The  jury  rendered  a  verdict  of  $3,000  In 
favor  of  the  plaintiff. 

The  case  is  before  the  law  court  on  a  general 
motion  for  a  new  trial  filed  by  the  defendant. 
The  propositions  which  the  jury  must  have 
found  proved  are  (1)  that  at  the  time  of 
the  accident  the  plaintiff  was  in  the  exercise 
of  reasonable  care;  (2)  that  the  accident  was 
caused  by  the  defendant's  negligence;  (3) 
that  the  damages  awarded  were  a  reasonable 
compensation  for  the  Injuries  directly  and 
naturally  resulting  from  the  accident 

The  issues  raised  by  the  motion  are,  first, 
whether  the  verdict  is  against  law;  second, 
whether  it  Is  manifestly  against  the  evidence 
and  weight  of  evidence;  third,  whether  the 
damages  awarded  by  the  jury  are  excessive. 
It  Is  not  in  controversy  that  the  relation  of 
passenger  and  common  carrier  of  passengers 
existed  between  the  parties  at  the  time  of 
the  accident  This  Is  an  Important  fact 
bearing  upon  the  question  of  the  care  which 
the  law  required  of  the  respective  parties 
for  the  safety  of  the  passenger  while  this  re- 
lation existed.  The  law  requires  that  the 
passenger  should  exercise  such  care  as  per- 
sons of  ordinary  prudence  and  intelligence 
would  exercise  under  the  same  circumstan- 
ces. The  duty  of  the  common  carrier  of 
goods  is  distinctly  different  from  that  of  the 
common  carrier  of  passengers.  The  former 
is  under  an  implied  contract  to  deliver  the 
goods  received  for  transportation  safely  to 
the  consignee,  unless  loss  or  injury  occurs  by 
the  act  of  God  or  the  public  enemy,  while 
the  latter  is  only  required  to  do  all  that 
human  vigilance  and  foresight  can  under 
the  circumstances,  considering  the  character 
and  mode  of  conveyance,  to  prevent  acci- 
dents to  passengers.  Llbby  v.  Maine  Cen- 
tral Railroad  Co.,  86  Me.  34,  26  Atl.  943,  20 
Li.  R.  A.  812;  Rogers  v.  Kennebec  Steamboat 
Co.,  86  Me.  261,  26  AtL  1069,  25  L.  R.  A. 
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491;  Raymond  ▼.  Portland  Railroad  Co,  100 
Me.  529,  62  Atl.  602,  3  L.  R.  A.  (N.  S.)  94. 
In  the  last  case  cited  we  bare  decided  that 
the'  distinction  In  degrees  of  care,  such  as 
"slight,"  "ordinary,"  or  "great,"  is  unscien- 
tific and  Impracticable,  as  the  law  furnishes 
no  definition  of  these  terms  which  can  be 
applied  in  practice.  Ordinary  care,  under  the 
circumstances,  is  the  legal  standard  in  all 
cases.  The  significance  of  the  term  "ordi- 
nary care"  varies  with  the  attendant  and 
surrounding  circumstances.  This  care  is  to 
be  exercised  by  the  carrier  of  passengers 
at  all  times  when,  and  at  all  places  where, 
the  parties  are  in  relation  of  passenger  and 
carrier,  whether  during  transit,  at  the  sta- 
tion, upon  platforms,  or  In  waiting  rooms; 
and  it  applies  to  all  matters  which  pertain 
to  the  business  of  the  carrier  of  passengers. 
Dodge  v.  Boston  &  B.  8.  S.  Co.,  148  Mass.  207, 
19  N.  E.  373,  2  L.  R.  A.  83,  12  Am.  St.  Rep. 
541 ;  Jordan  v.  N.  T.,  N.  H.  &  H.  R.  Co.,  165 
Mass.  346,  43  N.  E.  111.  32  I*  R.  A.  101,  52 
Am.  St  Rep.  522 ;  Shannon  v.  B.  &  A.  Rail- 
road Co.,  78  Me.  52,  2  Atl.  678. 

It  appears  from  the  facts  not  in  contro- 
versy that  a  short  time  previous  to  August 
8,  1903,  the  date  of  the  accident,  the  defend- 
ant's station  buildings  at  Sherman  or  Pat- 
ten Junction  were  destroyed  by  fire,  and  that 
on  this  date  the  defendant  was  engaged  in 
rebuilding  the  passenger  depot,  and  no  wait- 
ing room  had  been  completed  so  as  to  be 
used  by  the  public.  On  the  west  side  of  the 
long  platform,  which  had  been  newly  laid 
between  the  tracks,  a  car  had  been  left  for 
the  accommodation  of  passengers,  to  the  tem- 
porarily used  as  a  waiting  room,  and  it  was 
customary  to  allow  passengers  coming  from 
Patten  to  Sherman  to  wait  in  the  passenger 
car  on  which  they  came  until  ready  to  take 
the  train  going  north  to  Houlton  or  south  to 
Bangor. 

There  is  conflicting  evidence  as  to  conversa- 
tions between  the  plaintiff  and  conductor  and 
baggage  master  relating  to  the  car  which 
was  used  for  the  Patten  passengers,  as  to 
whether  it  was  in  motion  when  she  attempt- 
ed to  alight,  and  as  to  the  direct  cause  and 
manner  of  her  falling  upon  the  platform. 
The  plaintiff  testifies  that  the  conductor  told 
the  lady  passengers  before  the  train  reach- 
ed the  station  that  they  could  remain  In  the 
car  or  get  out  Just  as  they  chose,  and  said 
that  the  car  would  stay  there  until  the  oth- 
er train  came  up;  that,  being  tired  of  sitting 
in  the  car,  she  thought  she  would  go  out, 
and  was  going  out  as  carefully  as  she  could, 
and,  as  she  got  down  on  the  second  step  of 
the  car,  it  started  quick,  and  she  was  thrown 
on  her  right  side  against  the  edge  of  the 
platform  next  to  the  train;  that  she  had 
no  notice  that  the  car  was  going  to  move. 
The  conductor  in  his  testimony  denies  that 
he  made  any  announcement  to  the  passengers 
in  regard  to  the  car.  The  baggage  man  states 
that,  in  answer  to  the  plaintiff's  inquiry, 
he  told  her  that  the  car  would  remain  in 


that  place  until  the  train  for  Houlton  ar- 
rived, but  would  probably  move  around 
some,  and  would  be  back  to  the  station 
before  the  arrival  of  the  train  for  Bangor; 
that,  after  he  gave  the  signal,  the  car  com- 
menced to  back  up  very  slowly,  slower  than 
a  man  would  naturally  walk  on  the  plat- 
form. The  oaggage  master  at  the  station 
says  that  the  plaintiff  was  stepping  off  the 
car  while  In  motion  when  she  fell.  A  car- 
penter who  bad  charge  of  rebuilding  the 
station  buildings  states  that  he  saw  the 
plaintiff  rush  out  of  the  car  while  it  was 
moving  and  fall  upon  the  platform;  that  he 
should  say  she  Jumped.  Another  carpenter 
states  that  he  saw  the  Patten  train  back  in 
and  afterward  saw  it  backing  back,  and, 
while  looking  at  the  moving  train,  saw  the 
plaintiff  come  to  the  door  hurriedly,  and,  as 
she  stepped  or  Jumped  from  the  car  steps, 
she  fell  on  the  platform. 

In  the  absence  of  exceptions,  we  are  to 
assume  that  the  jury  were  fully  and  correct- 
ly Instructed  as  to  the  legal  principles  ap- 
plicable to  the  case.  The  evidence  of  the 
plaintiff,  if  substantially  correct,  sustains 
prima  facie  the  propositions  that  she  re- 
ceived injuries  to  which  no  negligence  on  her 
part  contributed,  and  that  these  Injuries  were 
caused  by  the  negligence  of  the  defendant 
In  the  absence  of  notice  or  warning,  she  had 
the  right  to  assume  that  the  car  which  was 
used  as  a  temporary  waiting  room  would 
remain  stationary  until  after,  the  arrival  of 
the  train  for  Houlton,  and,  If  there  was 
occasion  or  necessity  for  moving  the  car,  the 
omission  on  the  part  of  the  servants  of  the 
company  to  notify  a  passenger  would  be  neg- 
ligence. And,  even  If  the  testimony  intro- 
duced by  tne  defendant  corporation  Is  sub- 
stantially correct  it  constitutes  no  such 
preponderance  of  evidence  In  Its  favor  as  to 
manifestly  show  that  the  verdict  was  unwar- 
ranted. The  facts  In  the  case  at  bar  are 
more  nearly  analogous  to  those  In  Shannon 
v.  Boston  &  A.  R.  Co.,  supra,  than  to  those  in 
McDonald  v.  Boston  &  M.  K.  H.  Co.,  87  Me. 
466,  32  Atl.  1010. 

The  defendant's  claim  In  support  of  the 
motion  that  the  damages  were  excessive 
seems  to  us  to  have  merit 

The  manner  of  the  plaintiff's  fall  upon  the 
platform  1b  described  by  her  and  by  wit- 
nesses called  by  the  defendant  as  already 
stated.  The  theory  of  the  plaintiff  is  that 
she  was  thrown  by  a  sudden  movement  of 
the  car  in  a  partially  upright  position  and 
struck  her  side  against  the  edge  of  the  plat- 
form* which  It  is  contended  would  account 
for  the  Injuries  claimed  to  have  been  sustain- 
ed, and  that  of  the  defendant  Is  that  she 
jumped,  falling  on  her  right  side  lengthwise 
on  the  platform,  which  It  is  argued  would 
make  the  nature  of  the  injuries  claimed  im- 
probable. 

The  immediate  results  of  the  fall  were 
not  sufficiently  serious  to  attract  the  atten- 
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tlon  of  those  at  the  station  or  to  prevent  the 
plaintiff  from  continuing  her  journey  to  Houl- 
ton,  Instead  of  returning  borne  by  a  train 
soon  to  arrive,  and  her  statement  as  to  the 
effects  upon  ber  is  somewhat  Inconsistent 
with  her  conduct  oh  that  day,  and  for  sever- 
al months  thereafter,  and  is  still  more  Incon- 
sistent with  the  claim  that  the  abnormal 
conditions  now  shown  to  exist  were  caused 
solely  by  the  accident 

If  her  Injuries  were  Indicated  by  all  the 
symptoms  testified  to  by  her  and  her  wit- 
nesses, the  damages  awarded  were  conserva- 
tive, and  none  the  less  so  because  they  may 
have  been  intensified  by  pre-existing  disease ; 
but  there  should  be  no  confusion  as  to  the 
suffering  and  disability  naturally  resulting 
from  the  accident  and  that  to  be  Imputed  to 
other .  causes.  We  think  It  is  conclusively 
shown  by  the  testimony  of  the  medical  ex- 
perts, called  both  by  the  plaintiff  and  the 
defendant,  that  she  had  been  previously  suf- 
fering from  a  complication  of  physical  troub- 
les which  would  account  partially  at  least 
for  the  pain,  nausea,  and  nervous  condition 
to  which  she  is  subject  It  appears  after 
careful  analysis  of  the  evidence  that  the 
jury  must  have  estimated  the  damages  re- 
turned by  their  verdict  upon  the  assumption 
that  the  plaintiff  had,  previous  to  the  acci- 
dent, always  been  In  perfect  health.  The 
testimony  which  tends  to  prove  this  is  dis- 
credited by  the  results  of  the  physical  ex- 
amination of  the  plaintiff  made  by  profes- 
sional witnesses. 

While  It  is  difficult  to  apportion  suffering 
or  disability  as  between  distinct  contribut- 
ing causes,  this  Is  necessary  when  compensa- 
tion is  to  be  computed,  and  it  should  be  done 
with  a  just  consideration  of  the  rights  of  the 
parties.  In  this  case  the  damages  awarded 
by  the  Jury  are  clearly  excessive. 

The  motion  is  sustained,  unless  the  plain- 
tiff within  30  days  after  the  rescript  is  filed 
remits  from  the  amount  of  the  verdict  all 
above  $500. 


an  Me.  60S) 

KNOWLTON  v.  BLACK. 

(Supreme   Judicial    Court   of   Maine.    June    8, 
1007.) 

1.  Insurance  —  Right  to  Proceeds  —  Mort- 
gager. 

When  it  is  not  stipulated  in  a  policy  of 
fire  insurance  that  the  insurance  shall  be  paya- 
ble to  a  mortgagee,  the  mortgagee  acquires  no 
lien  on  such  policy  until  and  unless  "he  files 
with  the  secretary  of  the  insurance  company  a 
written  notice,  briefly  describing  his  mortgage, 
the  estate  conveyed  thereby,  and  the  sum  re- 
maining unpaid  thereon."    Rev.  St.  c  49,  §  54. 

2.  Sake. 

If  such  lien  be  thus  acquired,  and  the 
mortgagor  does  not  consent  in  writing  that  the 
insurance  shall  be  paid  to  the  mortgagee,  the 
lien  is  lost,  unless  the  mortgagee  within  60  days 
after  the  loss  enforces  the  lien  by  a  suit 
against  the  mortgagor  and  against  the  insur- 
ance company  as  his  trustee.  Rev.  St  c.  49, 
155. 


3.  Accord    and    Satisfaction  —  Past   Pay- 
ment—Effect of  Discharge:  in  Fuix. 
If,  when  no  such  lien  exists  and  the  mort- 
gagor has  collected  the  insurance,  he  offers  it 
or  part  of  it  to  the  mortgagee  in  full  discharge 
of  the  mortgage  debt,  and  it  is  so  accepted  by 
the  mortgagee,  the  mortgage  debt  is  thereby  fully 
discharged,  though  the  sum  paid  was  much  less 
than   the   amount  due  on  the  mortgage.    Rev. 
St  c.  84.  {  59,  applies  to  demands  undisputed 
as  well  as  to  demands  disputed. 
(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Waldo  County. 

Action  by  Herbert  B.  Knowlton  against 
Martin  G.  Black.  Verdict  for  defendant 
and  plaintiff  files  a  motion  to  have  the  ver- 
dict set  aside.  Motion  overruled,  and  judg- 
ment on  verdict 

Assumpsit  on  seven  promissory  notes  of 
$100  each,  given  by  the  defendant  to  the 
plaintiff.  Plea,  the  general  issue  with  brief 
statement  as  follows:  "That  the  notes  de- 
scribed In  plaintiff's  declaration  and  10  other 
notes  of  even  date  therewith,  given  by  the 
defendant  to  the  plaintiff,  In  all  amounting 
to  $1,750,  were  secured  by  a  mortgage  of  cer- 
tain real  estate,  situated  In  Northport,  that 
the  first  of  said  notes  and  one  year's  Inter- 
est on  the  whole  of  said  notes  became  due 
February  1,  1897,  and  for  nonpayment  of 
said  first  note  and  a  part  of  said  Interest 
the  plaintiff  foreclosed  said  mortgage,  and 
the  right  of  redemption  thereunder  expired 
July  8,  1898,  and  the  plaintiff  took  posses- 
sion of  said  real  estate  and  sold  the  same, 
and  that  after  the  making  of  the  said  sever- 
al promises  and  after  the  foreclosure  of  said 
mortgage  by  the  plaintiff,  but  before  the 
commencement   of  this  action,  to   wit   on 

tire day  of  September,  A.  D.  1898,  he 

paid  and  delivered  to  the  said  Herbert  E. 
Knowlton,  and  the  said  Herbert  E.  Knowlton 
accepted,  the  sum  of  $700  In  payment  and  sat- 
isfaction of  all  of  the  notes  secured  by  said 
mortgage,  including  the  notes  declared  upon 
■  in  this  action,  and  this  he  Is  ready  to  verify." 
All  the  material  facts  appear  In  the  opin- 
ion. 

Argued  before  EMERY.  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODY,  SPEAR,  and 
CORNISH,  JJ. 

Williamson  &  Burleigh,  for  plaintiff.  Dun- 
ton  &  Morse,  for  defendant 

EMERY,  C.  J.  The  undisputed  facts  are 
these:  The  notes  in  suit  had  been  secured 
by  a  mortgage  upon  some  buildings  and  land 
which  mortgage  had  been  foreclosed.  A  few 
days  before  the  right  of  redemption  expired, 
the  buildings,  which  were  insured  by  the  de- 
fendant the  mortgagor,  were  consumed  by 
fire.  The  plaintiff,  the  mortgagee,  within 
a  week  or  two  after  the  fire  wrote  them  (the 
Insurance  company)  and  told  them,  "I  [he] 
was  the  mortgagee."  It  does  not  appear 
that  In  such  letter  he  briefly  described  his 
mortgage,  or  the  estate  conveyed  thereby,  or 
the  sum   remaining  unpaid  thereon,  all  of 
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which  statements  were  necessary  to  give  him 
a  Hen  upon  the  Insurance  policy.  Rev.  St 
c.  49, 5  54.  Nor  did  he  begin  any  suit  against 
the  Insurance  company  as  trustee  of  the 
mortgagor  within  sixty  days  after  the  loss, 
as  was  necessary  to  preserve  and  enforce  his 
Hen,  had  one  been  acquired.  Rev.  St  c.  49, 
S  55. 

The  defendant  the  mortgagor,  made  the 
proofs  of  loss,  but  did  not  collect  the  Insur- 
ance upon  the  buildings  until  more  than  60 
days  after  the  fire,  before  which  time  the 
right  of  redemption  had  expired  and  the  title 
to  the. land  had  become  absolute  In  the  mort- 
gagee, the  plaintiff,  and  he  sold  the  land  for 
$500.  Upon  receiving  the  Insurance  money, 
$700,  the  defendant  paid  it  over  to  the  plain- 
tiff, thus  making  a  payment  of  $1,200  In  all 
on  the  notes  which  amounted  to  over  $1,800. 

The  defendant  testified  positively  that  he 
paid,  and  the  plaintiff  accepted,  the  $700  of 
Insurance  money  In  full  payment  and  dis- 
charge of  bis  indebtedness  on  the  notes.  The 
plaintiff  as  positively  denies  that  the  pay- 
ment was  so  made.  The  Jury  found  the  fact 
to  be  as  contended  by  the  defendant  >nd  re- 
turned a  verdict  for  him. 

We  find  nothing  Inherently  Improbable  In 
the  defendant's  testimony.  He  admittedly 
had  no  other  property  or  money,  and  the 
plaintiff  had  no  reason  to  believe  otherwise. 
The  plaintiff  had  no  Hen  on  the  Insurance 
money.  It  would  have  been  diflJcult  at  least 
for  him  to  have  compelled  the  plaintiff  to 
pay  It  to  him.  He  had  taken  the  land,  and 
it  would  not  be  at  all  an  Improbable  or  un- 
usual transaction  had  he  accepted,  and  been 
glad  to  accept  $700  In  complete  discharge  of 
the  balance  of  the  debt  which  he  had  no 
prospect  of  collecting  In  full.  We  must  re- 
gard It  as  established  that  the  demand  sued 
upon  was  settled  by  the  creditor  In  full  dis- 
charge thereof  by  the  receipt  of  money  paid 
him  for  that  purpose,  and  that  the  defendant 
is  entitled  to  Judgment  upon  the  verdict  un- 
der Rev.  St  c.  84,  }  59,  which  applies  to 
demands  undisputed  as  well  as  to  demands 
disputed. 

Motion  overruled. 

Judgment  on  the  verdict 


(102  He.  477) 


In  re  CONANT. 


(Supreme   Judicial    Court   of    Maine.    May   9, 
1907.) 

L  Highways— Latino    Oct— Seucctman   as 

Petitioner— Bftec*. 

It  is  a  maxim  of  the  law  that  "a  person 
ought  not  to  be  a  judge  in  his  own  cause,  be- 
cause he  cannot  act  both  as  judge  and  party," 
and  this  maxim  applies  in  all  cases  where  ju- 
dicial functions  are  to  be  exercised,  whether  in 
proceedings  of  Inferior  tribunals  or  in  courts 
of  last  resort 

2.  Same. 

The  duties  of  municipal  officers  In  laying 
out  townways  are  not  ministerial  merely,  but 
Judicial. 


a  Save. 

The  laying  out  of  a  townway  involves  the 
taking  of  private  property  for  public  use,  under 
statute  authority,  and  all  statute  requirements 
must  be  fully  and  strictly  complied  with. 

4.  Same. 

Municipal  officers  In  laying  out  s  town- 
way  are  to  exercise  their  judgment  as  to  the 
propriety  of  the  way,  and  as  to  its  location 
between  the  termini,  and  especially  in  deter- 
mining whether  the  prerequisite  conditions  ex- 
ist which  warrant  the  taking  of  private  property 
for  public  use  and  awarding  damages  to  own- 
ers of  land  so  taken. 

5.  Same. 

When  one  of  the  selectmen  of  a  town  signs 
a  petition  for  the  laying  out  of  a  townway  in 
his  town,  and  such  selectman  is  one  of  the  two 
selectmen  who  lays  out  the  way  and  signs  the 
return  upon  the  petition  for  the  way.  the  ac- 
tion of  the  selectmen  in  laying  out  such  way  is 
void,  and  would  be  void  even  if  a  sufficient  num- 
ber of  the  selectmen  without  him  concurred  in 
the  result. 

6.  Same— Question  of  Jurisdiction— When 
Raised. 

When  the  owner  of  land  over  which  a 
townway  has  been  laid  out  by  the  selectmen 
and  accepted  by  the  town  presents  a  petition 
to  the  county  commissioners  praying  for  the 
discontinuance  of  such  way,  and  the  county 
commissioners,  after  hearing,  affirm  the  loca* 
tion  of  such  way.  and  the  petitioner  appeals  to 
the  Supreme  Judicial  Court,  and  that  court,  as 

Provided  by  statute,  appoints  a  committee  to 
ear  the  parties  and  report  whether  the  judg- 
ment of  the  county  commissioners  should  be 
in  whole  or  in  part  affirmed  or  reversed,  and 
such  committee,  after  hearing,  reports  that  the 
judgment  of  the  county  commissioners  "be  whol- 
ly affirmed  and  in  no  part  reversed,"  the  ques- 
tion of  jurisdiction  of  the  county  commission- 
ers, and  any  other  questions  affecting  the  legal- 
ity of  their  proceedings,  may  be  raised  when 
the  report  of  the  committee  is  offered  for  ac- 
ceptance. 
(Official.) 

Appeal  from  Supreme  Judicial  Court, 
Cumberland  County. 

Petition  to  the  county  commissioners  by 
Frederick  O.  Conant  one  of  the  owners  of 
land  over  which  a  way  had  been  laid 
out  by  the  selectmen  of  the  town  of  Cape 
Elizabeth,  praying  for  a  discontinuance  of 
such  way.  The  county  commissioners  af- 
firmed the  location  of  the  way,  and  peti- 
tioner appealed  to  the  Supreme  Judicial 
Court  That  court  In  accordance  with  the 
provisions  of  the  statute,  appointed  a  com- 
mittee of  three  persons  to  hear  the  parties 
and  report  The  committee  reported  to  the 
court  that  the  judgment  of  the  county  com- 
missioners be  wholly  affirmed,  and  plaintiff 
filed  objections  which  were  disallowed,  and 
the  report  was  allowed  by  the  presiding 
Justice,  and  plaintiff  excepts.  Exceptions 
and  appeal  sustained,  and  judgment  of  coun- 
ty commissioners  reversed. 

On  exceptions  by  plaintiff.    Sustained. 

The  selectmen  of  the  town  of  Cape  Eliza- 
beth, upon  the  petition  of  62  citizens  of  that 
town,  one  of  whom  was  one  of  the  select- 
men of  that  town,  laid  ont  a  certain  town- 
way  In  that  town.  The  written  return  of 
the  proceedings  of  the  selectmen  was  signed 
by  two  of  their  number;    one  of  said  two. 
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being  the  selectman  who  signed  the  peti- 
tion for  the  way.  This  return  was  filed  with 
the  town  clerk,  as  provided  by  statute.  Sub- 
sequently, at  a  town  meeting  of  the  Inhabit- 
ants of  Cape  Elisabeth,  the  report  of  the 
selectmen  in  relation  to  the  matter  and  the 
way  as  laid  out  by  them  were  accepted. 

The  plaintiff,  one  of  the  owners  of  land 
over  which  the  way  was  laid  out,  then  pre- 
sented a  petition  to  the  county  commission- 
ers of  Cumberland  county,  praying  that  the 
county  commissioners  would  "determine  that 
the  action  of  said  municipal  officers  In  laying 
out  said  townway  was  unreasonable,  and  that 
common  convenience  and  necessity  did  not 
require  the  laying  out  of  said  way  by  said 
municipal  officers,  and  that  common  conven- 
ience and  necessity  did  not  require  the  ac- 
ceptance of  said  townway  by  the  Inhabitants 
of  said  town;  that  the  action  of  said  town  in 
accepting  said  way  was  unreasonable,  and 
that  your  honors  will  discontinue  said  way." 

The  county  commissioners,  after  bearing, 
affirmed  the  location  of  the  way,  and  dis- 
missed the  petition.  The  plaintiff  then  ap- 
pealed to  the  Supreme  Judicial  Court,  as 
provided  by  statute.  That  court,  In  accord- 
ance with  the  provisions  of  the  statute,  ap- 
pointed a  committee  of  three  disinterested 
persons  to  bear  the  parties,  and  report 
"whether  the  judgment  of  the  commissioners 
should  be,  In  whole  or  In  part,  affirmed  or 
nevereed." 

The  committee,  after  hearing,  reported  to 
the  court  "that  the  judgment  of  the  county 
commissioners,  from  which  appeal  was  taken 
by  said  appellant  in  this  cause,  be  wholly 
affirmed  and  In  no  part  reversed."  When  this 
report  was  presented,  the  plaintiff  filed  sev- 
eral objections  thereto,  all  of  which  wen 
disallowed  and  report  allowed  by  the  presid- 
ing justice.  To  these  rulings  the  plaintiff 
took  exceptions. 

The  case  appears  In  the  opinion. 

Argued  before  WISWEIiL,  C.  J.,  and  EM- 
ERY, STROUT,  SAVAGE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

Payson  &  Virgin,  for  plaintiff.  Llbby, 
Robinson,  Turner  &  Ives,  for  defendant  town 
of  Cape  Elizabeth. 

PEABODY,  3.  This  is  an  appeal  from  the 
decision  of  the  county  commissioners  of 
Cumberland  county  dismissing  the  appellant's 
petition,  dated  April  2,  1904,  wherein  he  al- 
leged the  action  of  the  municipal  officers  of 
the  town  of  Cape  Elizabeth  In  said  county,' 
upon  the  petition  of  certain  inhabitants  of 
the  town,  for  the  laying  out  of  a  public 
way  from  a  point  tat  Fowler  Road  so  called 
to  Great  Pond  so  called,  and  the  subsequent 
action  of  the  Inhabitants  of  the  town  in  ac- 
cepting the  report  of  the  municipal  officers 
and  accepting  the  way  as  laid  out  by  them, 
and  represented  that  this  action  of  the  mu- 
nicipal officers  and  of  the  Inhabitants  of 
said  town  was  unreasonable,  and,  consider- 
ing himself  aggrieved  by  such  laying  out  of 


the  townway  by  said  municipal  officers, 
prayed  that  the  county  commissioners  would 
"determine  that  the  action  of  said  municipal 
officers  in  laying  out  said  townway  was  un- 
reasonable, and  that  common  convenience 
and  necessity  did  not  require  the  laying  out 
of  said  way  by  said  municipal  officers,  and 
that  common  convenience  and  necessity  did 
not  require  the  acceptance  of  said  townway 
by  the  inhabitants  of  said  town;  that  the 
action  of  said  town  In  accepting  said  way 
was  unreasonable,  and  that  your  honors  will 
discontinue  said  way." 

The  case  is  before  the  law  court  on  ex- 
ceptions to  the  rulings  of  the  single  justice 
of  the  Supreme  Judicial  Court  hearing  the 
appeal  In  allowing  the  report  of  the  com- 
mittee which  affirmed  In  whole  the  judgment 
of  the  county  commissioners. 

The  history  of  the  case  Is  as  follows:  The 
selectmen  of  the  town  of  Cape  Elizabeth,  up- 
on the  petition  of  A.  R.  Brown,  F.  H.  Peab- 
bles,  and  50  other  citizens,  laid  out  a  town- 
way  leading  from  the  Fowler  Road  to  a  pond 
In  the  town  called  Great  Pond,  and  filed  a 
written  return  of  their  proceedings,  signed 
by  Charles  B.  Jordan  and  F.  H.  Peabbles, 
selectmen  of  Cape  Elizabeth,  Me.,  with  the 
town  clerk,  November  27, 1908,  and  reported 
the  same  to  the  town  at  a  meeting  of  Its 
Inhabitants  held  on  the  7th  day  of  December, 

1903,  and  at  this  meeting  the  town  accepted 
the  report  and  the  way  as  laid  out  by  the 
municipal  officers,  Frederick  O.  Conant,  one 
of  the  owners  of  land  across  which  the  way 
was  located,  presented  the  petition,  herein- 
before referred  to,  to  the  county  commission- 
ers, who,  after  a  hearing  on  December  14, 

1904,  affirmed  the  location  made  by  the  town, 
and  the  appellant  thereupon  appealed  to  the 
Supreme  Judicial  Court  at  the  January  term 
thereof,  1905.  The  appellate  court  at  the 
April  term,  1906,  appointed  Anion  W.  Coombs, 
Barrett  Potter,  and  Scott  Wilson  a  committee 
to  hear  the  parties,  and  report  whether  the 
judgment  of  the  county  commissioners  should 
be,  in  whole  or  in  part,  affirmed  or  reversed. 
The  committee  gave  a  hearing,  and  made 
their  report  to  the  court,  and,  objections 
thereto  being  filed  by  the  appellant,  a  hear- 
ing was  had  thereon  at  the  October  term, 

1905,  The  objections  to  the  report  were  stat- 
ed under  17  specifications,  all  of  which  were 
disallowed,  and  the  report  of  the  committee 
was  allowed  by  the  presiding  Justice.  To 
these  rulings  the  appellant  excepted. 

The  bill  of  exceptions  raises  Important 
questions  affecting  the  validity  of  the  laying 
out  of  the  townway,  but  we  find  It  unneces- 
sary, and  therefore  deem  it  Injudicious  to 
decide  all  the  points  presented  by  the  excep- 
tions, and  consider  one  of  the  exceptions 
only,  which  is,  we  believe,  decisive  against 
the  validity  of  the  way.  The  appellant  mov- 
ed that  the  report  of  the  committee  be  not 
accepted,  for  the  reason,  among  others,  stat- 
ed in  his  third  specification  of  objections, 
which  Is  as  follows: 
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"(3)  It  appears  from  the  record  that  F.  H. 
Peabbles,  one  of  the  two  selectmen,  who  sign- 
ed the  return  upon  the  petition  for  the  way, 
also  signed  the  petition  for  laying  out  the 
way." 

The  laying  out  of  a  townway  Involves  the 
taking  of  private  property  for  public  use, 
under  statute  authority,  and  all  statute  re- 
quirements must  be  fully  and  strictly  com- 
plied with.    Leavltt  v.  Eastman,  77  Me.  117. 

The  bill  of  exceptions  shows  that  one  of  the 
selectmen  who  signed  the  report  of  the  loca- 
tion of  the  townway  was  also  a  petitioner 
for  the  way.  The  duties  of  municipal  officers 
in  laying  out  townways  are  not  ministerial 
merely,  but  Judicial  They  are  to  exercise 
their  Judgment  as  to  the  propriety  of  the 
way,  and  as  to  Its  location  between  the 
termini,  and  especially  In  determining  wheth- 
er the  prerequisite  conditions  exist  which 
warrant  the  taking  of  private  properly  for 
public  use,  and  awarding  damages  to  owners 
of  land  so  taken. 

It  Is  a  maxim  of  the  law  that  "a  person 
ought  not  to  be  judge  in  his  own  cause,  be- 
cause he  cannot  act  both  as  judge  and  par- 
ty"; and  it  applies  In  all  cases  where  judicial 
functions  are  to  be  exercised,  whether  In 
proceedings  of  inferior  tribunals  or  In  courts 
of  last  resort.  Dimes  v.  Proprietors  of  Grand 
Junction  Canal,  3  House  of  Lords  Cases,  759, 
793;  Queen  v.  Justices  of  Hertfordshire,  6 
Q.  B.  753,  State  v.  Castleberry,  23  Ala.  85; 
Meyer  v.  City  of  San  Diego,  121  Cal.  102,  53 
Pac  434,  41  L.  R.  A.  762,  6C  Am.  St  Rep.  22; 
Tootle  v.  Berkley,  00  Kan.  446,  56  Pac.  755 ; 
Pearce  v.  Atwood,  13  Mass.  324;  Cooley's 
Constitutional  Limitations,  592,  595.  This 
rule  has  been  established  since  the  earliest 
periods  of  the  common  law.  Bonfaam's  "Case, 
8  Coke,  118.  The  reason  for  It  expressed 
by  Bronson,  J.,  in  People  v.  Suffolk  Com. 
Pleas.,  18  Wend.  (N.  Y.)  550,  shows  its  uni- 
versal application:  "Next  in  importance 
to  the  duty  of  rendering  a  righteous  judg- 
ment is  that  of  doing  It  in  such  a  manner 
as  will  beget  no  suspicion  of  the  fairness  and 
Integrity  of  the  judge."  Lyon  v.  Hamor,  78 
Me.  56. 

Selectman  Peabbles  was  thus  disqualified, 
and  this  rendered  the  judgment  of  the  board 
void,  and  would  have  had  this  effect  even  if 
a  sufficient  number  without  him  concurred  in 
the  result  State  v.  Delesdernler,  11  Me. 
473;  Ex  parte  Hinckley,  8  Me.  146;  Friend 
v.  County  Commissioners,  53  Me.  387;  An- 
dover  v.  County  Commissioners,  86  Me.  185, 
29  Atl.  982;  Case  v.  Hoffman  et  al,  100 
Wis.  357,  72  N.  W.  390,  74  N.  W.  220,  75  N. 
W.  945,  44  L.  R  A.  728. 

The  petitioner  could  undoubtedly  have  at- 
tacked the  proceedings  collaterally.  Small 
v.  Pennell,  31  Me.  267.  He  elected,  however, 
to  have  the  question  of  the  validity  of  the 
laying  out  of  this  townway  definitely  deter- 
mined. The  closing  prayer  of  his  petition, 
to  be  technically  exact,  shoukVnave  been  to 
reverse  the  action  of  the  municipal  officers 


and  not  to  discontinue  the  way,  but  the 
purport  of  the  allegations  and  prayers  of 
the  petition  clearly  shows  that  the  appellant 
Intended  to  seek  redress  of  his  grievances 
under  the  provisions  of  Rev.  St  c.  23,  {  21; 
and  they  are  sufficient. 

The  commissioners  did  not  dismiss  the  peti- 
tion for  want  of  jurisdiction,  but  assuming 
jurisdiction,  though  erroneously,  they  sought 
to  affirm  the  location  of  the  way,  and  the 
committee  acted  upon  the  same  theory  as 
is  Indicated  by  their  report,  "that  the  judg- 
ment of  the  county  commissioners  from  which 
appeal  was  taken  by  said  appellant  In  this 
cause  be  wholly  affirmed,  and  in  no  part  re- 
versed." 

The  question  of  Jurisdiction  of  the  county 
commissioners,  and  any  other  questions  af- 
fecting the  legality  of  their  proceedings  may 
be  raised  when  the  report  of  the  committee 
of  appeal  is  offered  for  acceptance.  Philips 
v.  County  Commissioners,  83  Me.  541,  22  Atl. 
385;  Hodgdon  v.  County  Commissioners,  68 
Me.  226;  Goodwin  v.  County  Commissioners, 
60  Me.  328;  Winsiow  v.  County  Commission- 
ers, 31  Me.  444. 

The  objection  of  the  petitioner  should  have 
been  sustained  and  the  report  of  the  com- 
mittee should  have  been  rejected.  Belfast  v. 
County  Commissioners,  52  Me.  529;  Wells  v. 
County  Commissioners,  79  Me.  522,  11  Atl. 
417;  Donnell  v.  County  Commissioners,  87 
Me.  223,  32  Atl.  884. 

Exceptions  sustained. 

Appeal  sustained. 

Judgment  of  county  commissioners  reversed. 


(103  Me.  22) 


WILLET  v.  CLARK. 


(Supreme  Judicial    Court  of  Maine.    July   13, 
1907.) 

1.  Courts— Municipal  Courts. 

An  appeal  from  a  municipal  court  or  trial 
justice  vacates  the  judgment  of  that  court,  and 
removes  the  whole  case  to  the  appellate  court  to 
be  tried  and  judgment  rendered  de  novo  upon 
both  law  and  fact 

2.  Same— Amendment  of  Pleadings. 

In  considering  and  disposing  of  such  case 
upon  appeal,  the  appellate  court  can  allow 
amendments  to  pleadings  and  new  pleas  to  be 
filed  as  fully  as  if  the  case  had  been  originally 
brought  in  that  court  except  as  to  dilatory 
pleas. 

3.  Same. 

Upon  such  appeal  of  an  action  of  trover 
where  the  general  issue  alone  had  been  pleaded 
in  the  lower  court,  the  appellate  court  can  al- 
low to  be  filed  a  brief  statement  that  the  title 
to  the  property  described  In  the  declaration 
was  in  the  defendant. 

4.  Tbovek— Pleading. 

The  court  does  not  hold,  however,  even  by 
Implication,  that  such  brief  statement  is  neces- 
sary to  admit  that  defense. 
(Official.) 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

Action  by  Isaiah  T.  Wlllet  against  Edward 
R.  Clark.  Verdict  for  defendant  and  plain- 
tiff excepts.    Exceptions  overruled. 


Digitized  by 


Google 


Me.) 


ANDERSON  CARRIAGE  CO.  v.  BARTLEY. 


567 


Trover  for  the  conversion  of  four  cords  of 
wood  alleged  to  have  been  taken  and  carried 
away  by  the  defendant. 

The  action  was  brought  In  the  Portland 
municipal  court  Plea,  the  general  Issue. 
After  trial  had,  said  court  rendered  judg- 
ment for  the  plaintiff,  and  thereupon  the  de- 
fendant appealed  to  the  Cumberland  county 
superior  court  At  the  trial  in  the  superior 
court,  it  appearing  that  the  plaintiff  did  not 
have  the  entire  title  to  the  wood  sued  for, 
he  was  allowed  to  amend  his  writ  by  adding 
the  names  of  Grace  L.  Procter  and  E.  E. 
Procter  as  parties  plaintiff.  The  defendant 
then  testified  that  the  title  to  the  land  from 
which  the  wood  was  cut  was  in  himself,  and 
not  In  the  plaintiff.  The  plaintiff  season- 
ably objected  to  the  admission  of  this  testi- 
mony, claiming  that  evidence  of  title  was  not 
admissible  under  the  plea  of  the  general  is- 
sue, but  must  be  specially  pleaded  by  brief 
statement  or  otherwise  if  the  defendant 
would  avail  himself  of  such  a  defense.  This 
objection  was  overruled,  and  the  plaintiff 
excepted.  At  the  close  of  his  testimony,  the 
defendant  moved  to  amend  his  plea  by  add- 
ing the  following  brief  statement:  "And  the 
said  defendant  says  that  at  the  time  said 
property  was  taken  the  title  thereto  was  in 
himself,  and  that  therefore,  he  is  not  guilty 
of  taking  property  of  said  plaintiff."  The 
plaintiff  seasonably  objected  to  the  allowance 
of  this  amendment  but  the  objection  was 
overruled  and  the  amendment  allowed.  To 
this  ruling  the  plaintiff  also  excepted,  "claim- 
ing that  this  being  an  appeal  case,  the  plea 
must  remain  as  it  was  in  the  lower  court, 
as  otherwise  a  new  issue  is  presented  to  the 
Jury  in  place  of  the  original  issue  which  was 
passed  upon  by  the  court  below."  The  ver- 
dict was  for  the  defendant 

Argued  before  EMERY,  C.  J.,  WHITE- 
HOUSE,  STROUT,  PBABODY,  CORNISH, 
and  KING,  JJ. 

Emery  G.  Wilson,  for  plaintiff.  George  S. 
Murphy  and  Connellan  &  Robinson,  for  de- 
fendant 

EMERY,  C  X  This  was  a  personal  action 
of  trover  for  the  conversion  of  personal  prop- 
erty. It  was  begun  in  the  Portland  municipal 
court,  where  judgment  was  rendered  for  the 
plaintiff,  whereupon  the  defendant  duly  ap- 
pealed to  the  superior  court  for  Cumberland 
county,  and  duly  entered  his  appeal.  In  the 
municipal  court  the  only  plea  filed  by  the 
defendant  was  the  general  issue,  but  in  the 
superior  court  he  asked  leave  to  add  a  brief 
statement  that  the  title  to  the  property  de- 
scribed in  the  declaration  was  in  himself. 
Leave  to  do  this  was  granted  against  the 
plaintiff's  objection,  and  he  excepted. 

The  plaintiff  urges  that  the  only  issue  that 
could  be  formed  and  tried  in  the  appellate 
court  was  that  formed  by  the  pleadings  in 
the  court  of  the  first  instance,  and  hence  no 
new  pleas  can  be  allowed  In  the  appellate 


court  This  might  be  so  If  the  appeal  operat- 
ed merely  as  a  writ  of  error,  but  an  appeal 
from  a  municipal  court,  or  trial  justice,  to  a 
superior  court,  vacates  the  judgment  of  the 
lower  court  and  removes  the  whole  case  to 
the  superior  court  to  be  tried  de  novo  upon 
both  law  and  fact  The  case  Is  then  no  long- 
er pending  in  the  lower  court,  and  Is  pending 
only  In  the  superior  court,  which,  if  the  ap- 
peal be  properly  taken,  will  render  its  own 
judgment  and  issue  its  own  writ  of  execution 
without  remanding  the  case  to  the  lower 
court.  In  considering  and  disposing  of  the. 
case,  the  superior  court  can  allow  amend- 
ments to  pleadings,  admit  new  pleas  to  be 
filed,  as  fully  as  if  the  case  had  been  original- 
ly brought  In  that  court  except,  perhaps,  as 
to  dilatory  pleas.  King  v.  Lacey,  8  Conn. 
499;  Stalbird  v.  Beattle,  36  N.  H.  455,  72  Am. 
Dec.  317.  The  amendment  was  clearly  al- 
lowable. 

The  cases  cited  by  the  plaintiff  contra  were 
cases  where  the  title  to  real  estate  was  put 
in  issue  by  the  pleadings  In  the  lower  court, 
and  the  case  was  thereby  transferred  to  a 
superior  court  for  trial  upon  that  issue,  the 
judgment  of  that  court  to  depend  upon  the 
determination  of  that  Issue.  They  were  not 
cases  of  appeal,  since  the  lower  court  ren- 
dered no  Judgment,  and,  indeed,  could  not 
hear  the  case.  They  were  cases  where  a  par- 
ticular Issue  was  formed  by  the  pleadings 
in  one  court,  and  the  case  thereby,  upon  that 
Issue  alone,  transferred  to  another  court  In 
such  cases  ordinarily  the  only  issue  to  be  tried 
in  the  second  court  is  that  thus  formed  in 
the  first  court 

In  holding  that  the  amendment  In  the  case 
at  bar  was  allowable  we  by  no  mwins  hold 
even  by  Implication  that  It  was  necessary. 

Exceptions  overruled. 

(101  Me.  492) 
ANDERSON  CARRIAGE  CO.  v.  BARTLEY. 
(Supreme  Judicial   Court  of   Maine.    June  5, 
1907.) 

1.  Appeal  and  Error  —  Pbesentatton  and 
rsskbvation  of  esbob— repobt  of  case. 

In  cases  heard  on  report  the  court  will 
consider  onlv  such  evidence  as  is  competent 
relevant,  and  legally  admissible,  unless  other- 
wise stipulated. 

2.  EVIDENCE— DOCTJMENTABY— WBITTBN   ObDEB 

—Admissibility. 

When  a  plaintiff  In  replevin  claims  title 
under  the  defendant's  written  order  for  goods, 
by  the  terms  of  which  the  vendor  is  to  retain 
the  title  until  the  price  is  paid,  proof  of  the 
execution  of  the  order  is  essential  before  it  can 
be  properly  admitted  in  evidence. 

3.  Appeal  and   Ebbob  —  Pbesentatton  Ann 
Reservation  of  Ebbob— Repobt  of  Cask. 

But  when  such  an  order  is  admitted, 
against  objection,  without  proof  of  execution, 
and  the  case  is  thereafter  reported  to  the  law 
court  for  its  determination,  and  it  appears  from 
the  whole  record  that  the  order  was  executed 
by  the  defendant  the  objection  is  no  longer 
tenable. 

4.  Sales— Conditional  Sales— Waives. 

When  a  purchaser  in  his  written  order  for 
goods  stipulates  that  the  title  to  them  shall  re- 


Digitized  by 


Google 


568 


67  ATLANTIC  REPORTER. 


(Me. 


main  in  the  seller  until  payment  of  the  price 
"in  money,"  and  it  is  therein  also  provided  that 
a  note  may  be  given  for  the  price,  the  accep- 
tance by  the  seller  of  the  purchaser's  negotiable 
note  for  the  price  is  not  to  be  deemed  a  waiver 
of  the  condition  of  the  sale,  so  as  thereby  to 
pass  the  title  to  the  purchaser,  unless  it  appears 
to  have  been  so  intended. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  9  1413.] 
6.  Replevin— Defenses. 

If  the  purchaser  of  goods  under  a  condi- 
tional sale  mortgages  them  before  the  instru- 
ment of  sale  is  recorded  in  the  town  clerk's 
office,  such  mortgage  is  not  a  defense  in  an  ac- 
tion of  replevin  by  the  seller  against  the  pur- 
chaser. The  rights  of  the  mortgage  are  not  af- 
fected. But  the  mortgagor  cannot  set  up  the 
mortgage  lien  created  by  himself  as  a  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  !  103.] 

(Official.) 

Report  from  Supreme  Judicial  Court, 
Piscataquis  County,  at  Law. 

Action  by  the  Anderson  Carriage  Company 
against  James  Bartley.  Case  reported  to  the 
law  court  with  the  special  verdict  of  the 
jury  for  determination  of  the  whole  case. 
Judgment  for  plaintiff. 

Replevin  for  five  wagons,  bargained  for  in 
1903  and  delivered  by  the  plaintiff  to  the 
defendant  in  the  spring  of  1904.  Writ  dated 
October  18,  1904.  Plea,  the  general  issue 
with  brief  statement  as  follows: 

"And,  for  brief  statement,  defendant  fur- 
ther says: 

"That  he  denies  that  the  title  to  the  goods 
replevied  was  in  the  plaintiff  at  the  date  of 
the  writ,  but  claims  that  the  title  to  the 
light  delivery  wagon  No.  104,  also  to  River- 
side heavy  spring  wagon  No.  101,  was  In  the 
Milllken-Tomlinson  Company,  and  that  the 
title  to  the  other  goods  replevied  was  In 
Woodruffe  Bartley." 

Woodruffe  Bartley  la  the  son  of  the  de- 
fendant 

The  written  order  given  by  the  defendant 
to  the  plaintiff  when  the  wagons  were  order- 
ed, contained,  among  other  things,  the  fol- 
lowing stipulations: 

"Please  ship on  — < — ,  or  as  soon 

thereafter  as  possible,  the  following  vehicles, 
subject  to  terms  and  conditions  herein  and 
warranty  printed  on  back  hereof,  which  Is 
part  of  this  agreement: 

"This  order  is  given  subject  to  your  ap- 
proval and  acceptance,  and  cannot  be  counter- 
manded without  your  written  consent  Title 
to  the  goods  shipped  on  this  order  and  all 
future  orders  for  any  vehicles  is  to  remain 
in  the  Anderson  Carriage  Co.,  its  successors 
or  assigns,  until  paid  for  in  money,  and, 
should  said  company  deem  itself  insecure  at 
any  time,  the  buyer  agrees  to  give  acceptable 
security,  or  said  account  or  any  notes  taken 
thereon  are  to  become  Immediately  due  and 
payable,  and  said  company  may  take  posses- 
sion of  its  goods  ox  bring  action  on  said  note 
or  account  The  terms  of  this  agreement 
shall    be   binding  upon   all   goods   shipped, 


whether  ordered  by  mall  or  otherwise.  Aft- 
er acceptance  of  the  order  the  Anderson  Car- 
riage Co.  agrees  to  ship  all  goods  it  Is  able 
to  supply,  but  it  is  not  to  be  held  liable  for 
damages  for  unfilled  portions  of  any  order." 

Tried  at  the  February  term,  1906,  of  the 
Supreme  Judicial  Court,  Piscataquis  county. 
The  following  question  was  submitted  to  the 
jury:  "Was  the  alleged  sale  of  carriages  by 
James  Bartley  and  his  son,  Woodruffe  Bart- 
ley, an  actual  sale  in  good  faith?  Answer. 
No." 

The  case  was  then  "reported  to  the  law 
court  with  the  special  verdict  for  determina- 
tion of  the  whole  case." 

The  case  appears  in  the  opinion. 

Argued  before  EMERY,  O.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PBABODY,  SPEAR,  and 
CORNISH,  JJ. 

Hudson  &  Hudson,  for  plaintiff.  A.  L. 
Fletcher,  for  defendant 

SAVAGE,  J.  Replevin  of  five  wagons,  bar- 
gained for  in  1903  and  delivered  by  the  plain- 
tiff to  the  defendant  in  the  spring  of  1904. 
The  plaintiff  claims  title  by  virtue  of  the 
terms  of  the  defendant's  written  order  for 
the  wagons,  by  which  it  was  stipulated  that 
the  "title  to  the  goods  shipped  on  this  order 
*  *  *  is  to  remain  in  the  Anderson  Car- 
riage Co.,  Its  successors  and  assigns,  until 
paid  for  in  money."  The  defendant  pleaded 
the  general  issue,  and  by  way  of  brief  state- 
ment denied  plaintiff's  title,  and  claimed  that 
the  title  to  two  of  the  wagons  was  In  the 
Mllliken-Tomlinson  Company,  and  that  the 
title  to  the  other  wagons  replevied  was  In  his 
son.  The  issue  as  to  the  son's  title  was  sub. 
mitted  to  a  jury,  which  returned  a  special 
finding  adverse  to  the  defendant's  claim. 
Thereupon  the  case  was  reported  to  this 
court  for  final  decision  upon  the  evidence  and 
special  finding. 

Under  the  pleadings,  the  burden  was  on 
the  plain  tiff 8  to  show  title.  Cooper  v.  Bake- 
man,  32  Me.  192;  Pope  v.  Jackson,  65  Me. 
162.  The  defendant  contends  that  the  plain- 
tiff has  failed  to  produce  competent,  admis- 
sible evidence  of  title,  and  further  he  con- 
tends, and  correctly,  that  in  cases  heard  "on 
report"  the  court  should  consider  only  such 
evidence  as  is  competent  relevant  and  le- 
gally admissible,  unless  otherwise  stipulated. 
At  the  trial  plaintiff  was  permitted,  "subject 
to  the  defendant's  objection!,"  to  Introduce 
the  written  order  under  which  it  claims  title, 
without  proof  of  its  execution  by  the  de- 
fendant Undoubtedly  proof  of  Its  execution 
was  essential  before  it  could  be  properly  ad- 
mitted as  evidence,  since  It  did  not  come 
within  the  provisions  of  rule  10.  But  on  re- 
port, we  have  to  decide  upon  the  record  be- 
fore us,  and  there  is  plenary  legitimate  proof 
in  the  record  that  the  order  was  executed  by 
the  defendant  The  defendant  while  not  now 
denying  the  execution  of  the  instrument  com- 
plains that  he  was  put  to  some  tactical  dls- 
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advantage  by  the  fact  that  the  plaintiff  was 
relieved  from  proving  the  execution  at  the 
outset  If  the  defendant  felt  aggrieved,  he 
should  have  taken  exceptions,  and  not  have 
consented  to  a  report  Since  the  fact  of 
execution  Is  proved,  the  objection  that  the 
order  was  formally  admitted  before  proof  of 
execution  Is  not  tenable  on  report. 

When  the  plaintiff  delivered  the  wagons 
upon  the  defendant's  written  order  contain- 
ing the  stipulation  expressed  above  aa  to  ti- 
tle, the  transaction  constituted  a  conditional 
sale.  Payment  for  the  wagons  was  made  a 
condition  precedent  to  the  passing  of  the  title. 
Until  payment,  the  plaintiff's  title  was  good 
as  against  the  defendant,  without  record  in 
the  town  clerk's  office  (Rev.  St  c.  113,  i  6) ; 
and,  after  such  record,  it  was  good  as  against 
subsequent  purchasers  or  mortgagees. 

The  case  shows  that  after  the  wagons  were 
delivered  the  plaintiff  solicited  and  received 
the  defendant's  negotiable  note  for  the  amount 
due  on  the  wagons  and  on  a  prior  account 
The  defendant  contends  that  the  note  was  a 
payment,  that  the  receipt  of  It  was  a  waiver 
of  the  condition  of  the  sale,  and  that  the 
title  to  the  wagons  thereupon  passed  to  him. 
We  do  not  think  so.  The  contract  provided 
that  the  title  should  remain  In  the  plaintiff 
until  payment  "In  money."  It  also  provided 
for  the  giving  of  a  note  for  the  price.  The 
note  given  was  presumptively  a  payment  of 
the  price,  but  It  was  not  a  payment  "In  mon- 
ey." It  changed  the  form  of  the  indebtedness, 
but  we  think  that  accepting  it  was  not  a 
waiver  of  the  condition,  and  so  did  not  re- 
lease the  security,  unless  it  was  so  Intended. 
There  is  nothing  In  the  case  to'  show  such  an 
intent  and  such  an  Intent  cannot  be  presum- 
ed under  the  circumstances  disclosed.  Cros- 
by v.  Redman,  70  Me.  56.  The  case  of  Boyn- 
ton  v.  Libby,  62  Me.  253,  cited  by  the  de- 
fendant, differs  from  the  one  at  bar,  In  that 
there  was  no  provision  In  the  contract  of  sale 
in  that  case  that  the  title  should  remain  in 
the  vendor  until  payment  In  money,  nor  that 
a  note  might  be  given  for  the  price.  It 
follows  then  that  the  plaintiff,  at  the  time 
of  bringing  the  suit  had  both  the  title  and 
the  right  of  possession  to  all  the  wagons 
replevied,  as  against  the  defendant. 

It  appears,-  however,  that  two  wagons  were 
mortgaged  by  the  defendant  to  the  Milllken- 
Tomllnson  Company  before  the  written  order 
of  the  defendant  to  the  plaintiff  was  record- 
ed in  the  town  clerk's  office,  and  the  defend- 
ant claims  that  they  were  among  those  re- 
plevied. He  offers  the  Milllken-Tomlinson 
mortgage  as  a  defense  in  this  action  as  to 
two  of  the  wagons.  The  plaintiff  disputed 
the  Identity  of  the  wagons  mortgaged.  But 
even  if  we  assume  that  the  wagons  mortgag- 
ed were  among  those  replevied,  we  think  the 
mortgage  affords  no  defense  to  the  defendant 
He  does  not  claim  under  the  Mllliken-Tomlln- 
son  Company  so  as  to  be  entitled  to  make 
any  defense  that  the  company  might  make, 


but  the  company  must  claim,  If  at  all,  under 
him.  That  company  is  not  a.  party  to  this 
suit  and  will  not  be  affected  by  this  judg- 
ment The  mortgage  given  by  the  defendant 
did  not  divest  the  plaintiff  of  all  title  to  the 
wagons,  as  a  sale  would  have  done.  It  still 
held  the  title  subject  to  the  mortgage.  It 
bad  a  right  to  redeem  from  the  mortgage. 
The  defendant  cannot  set  up  this  mortgage 
lien,  created  by  himself,  as  a  defense  to  this 
suit 

Judgment  for  the  plaintiff. 

Damages  assessed  at  $1. 


(102  Me.  606) 
GARR  v.  JUDKINS. 

(Supreme  Judicial  Court  of  Maine.   June  8, 
1007.) 

1.  Statutes— Construction  ahd  Operation 
— Retroactive  Opebation. 

It  is  a  Bound  rule  of  construction  that  a 
statute  should  have  a  prospective  operation  only 
unless  its  terms  show  clearly  a  legislative  in- 
tent that  it  should  operate  retrospectively. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  44,  Statutes,  §  344] 

2.  Sams. 

Rev.  St.  c.  46,  }  2,  provided  that  "'all  loans 
*  *  *  for  less  than  two  hundred  dollars, 
secured  by  mortgage  or  pledge  of  personal  prop- 
erty, shall  be  dischargeable  by  the  debtor  upon 
payment  or  tender  of  the  principal  sum  actually 
borrowed,  and  interest  at  the  rate  specified 
therein,  which  shall  not  exceed"  certain  speci- 
fied rates,  and  further  provides  that  "all  loans 
made  in  violation  hereof  shall  bear  interest  at 
the  legal  rate  of  interest  only."  By  the  provi- 
sions of  Pub.  Laws  1905,  p.  92,  c.  90,  said 
section  2  of  said  chapter  46  of  the  Revised 
Statutes  was  amended,  the  amendment  provid- 
ing, among  other  things,  that  "all  payments 
made  in  excess  of  six  per  cent,  interest  on  loans 
so  made  in  violation  hereof  shall  be  applied 
to  the  discharge  of  the  principal;  and  in  case  a 
greater  sum  has  been  paid  by  the  borrower 
than  the  amount  of  the  principal  and  interest 
at  six  per  cent  on  loans  lo  mode  in  violation 
hereof,  may  be  recovered  from  holder  of  said 
security  by  the  borrower,  in  an  action  on  the 
case."  Held,  that  the  amendment  of  1905  is 
not  retroactive,  and  does  not  apply  to  payments 
voluntarily  made  before  the  enactment  of  the 
amendatory  statute. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court 
Penobscot  County,  at  Law. 

Action  by  Calvin  Carr  against  Joel  W.  Jud- 
kins.  Judgment  for  defendant  and  plaintiff 
excepts.    Exceptions  overruled. 

Action  on  the  case  brought  under  the  pro- 
visions of  section  2,  c.  90,  p.  92,  Pub.  Laws 
1905,  to  recover  an  excess  of  interest  paid  by 
the  plaintiff  to  the  defendant  upon  a  promis- 
sory note. 

Heard  before  the  presiding  justice  at  the 
October  term,  1906,  of  the  Supreme  Judicial 
Court,  Penobscot  county,  who  found  the 
facts,  and  ruled  as  follows: 

"The  plaintiff  testified  that  he  borrowed 
$10  of  the  defendant  April  6,  1903,  for  which 
he  gave  to  the  defendant  a  note  and  chattel 
security,  namely,  a  mortgage,  with  interest 
at  $1  per  month,  which  interest  he  paid  for 
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25  consecutive  months.  The  defendant  In- 
troduced no  testimony  or  evidence  except 
an  absolute  bill  of  Bale  of  the  chattels  de- 
scribed by  the  plaintiff  as  security,  signed 
by  the  plaintiff  and  running  to  one  Donnell, 
which  the  defendant  claimed  was  the  securi- 
ty given  for  the  loan.  The  plaintiff  testified 
that  he  signed  the  paper  which  he  called  a 
mortgage  without  reading,  and  without  know- 
ing to  whom  it  run. 

"I  find  that  the  plaintiff  contracted  for  a 
loan  from  the  defendant  of  $10,  with  Inter- 
est at  the  rate  of  $1  a  month,  and  gave  to 
the  defendant  a  note  therefor,  and  that  he 
paid  the  Interest  specified  for  25  consecutive 
months.  I  find  that  the  plaintiff  gave  to  the 
defendant,  as  security  for  the  loan,  a  straight 
bill  of  sale  of  personal  chattels;  that  the 
bill  of  sale  run  to  one  Donnell  as  grantee; 
that  the  plaintiff  did  not  have  actual  knowl- 
edge that  Donnell  was  named  as  grantee,  but 
had  reason  to  suppose  and  did  suppose  that 
the  paper  which  be  signed  was  a  mortgage 
running  to  the  defendant  It  Is  suggested 
that  the  defendant  was  the  agent  only  of 
Donnell,  but  there  is  no  proof  of  this,  unless 
it  be  found  in  the  fact  that  Donnell  was  nam- 
ed as  grantee  in  the  bill  of  sale.  I  find  that 
If  the  defendant  was  agent  that  fact  was 
not  disclosed  to  the  plaintiff,  and  that,  as 
to  the  plaintiff,  the  defendant  was  a  prin- 
cipal. If,  under  such  circumstances,  the  de- 
fendant took  a  note  to  himself,  as  I  find 
from  the  undisputed  testimony,  and  took 
security  running  to  Donnell,  the  latter  Is  to 
be  regarded  so  far  as  this  case  is  concerned 
as  trustee  for  the  defendant  I  find  ac- 
cordingly that  the  defendant  who  made  the 
loan  and  took  the  bill  of  sale  and  was  the 
cestui  que  trust  and  who  produced  the  bill 
of  sale  at  tbe  trial,  was  the  'holder'  of  the 
security  witbln  the  meaning  of  chapter  90 
of  the  Acts  and  Resolves  of  1005.  I  find 
that  the  loan  was  contracted  In  violation  of 
Rev.  St.  c.  46,  |  2,  and  that  the  defendant 
could  have  collected  only  6  per  cent  Inter- 
est and  the  payments  made  by  the  plaintiff 
have  exceeded  the  amount  due  on  the  note 
with  legal  interest  In  other  words,  the  note 
Is  fully  paid  and  more.  But  I  find  that  the 
payments  In  excess  of  the  amount  legally  due, 
to  recover  which  this  suit  Is  brought  were 
made  by  the  plaintiff  voluntarily,  and  under 
the  law  as  It  stood  when  they  were  made 
could  not  be  recovered  back.  The  statute  re- 
lied upon  by  the  plaintiff  (chapter  90,  Laws 
1905)  was  not  enacted  until  after  ali  the 
payments  had  been  made.  And  for  that  rea- 
son I  rule  that  It  affords  no  ground  for  re- 
covery In  this  action.  The  entry  will  be 
'judgment  for  the  defendant'  " 

To  the  ruling  that  said  act  of  1905  was  not 
retroactive,  and  to  the  order  of  Judgment  for 
the  defendant  the  plaintiff  took  exceptions. 

Argued  before  EMEKY,  C.  J.,  and  WHITE- 
HOUSE,  PEABODY,  and  SPEAR,  JJ. 

Thomas  W.  Vose,  for  plaintiff.  Martin  & 
Cook,  for  defendant 


PEABODY,  J.  This  was  an  action  on  the 
case  brought  under  chapter  90,  p.  92,  Pub. 
Laws  1905,  to  recover  an  excess  of  Interest 
paid  by  the  plaintiff  to  the  defendant  upon  a 
promissory  note. 

The  case  Is  before  the  law  court  on  excep- 
tions. 

The  plaintiff  -on  April  6,  1903,  contracted 
for  a  loan  of  $10  from  the  defendant  with 
interest  at  the  rate  of  $1  a  month,  and  gave 
to  the  defendant  a  note  therefor,  and  there- 
after paid  the  Interest  specified  for  25  con- 
secutive months.  A  bill  of  sale  of  personal 
chattels  was  given  as  security  to  a  third  per- 
son, and  the  defendant  the  cestui  que  trust 
was  the  "holder"  within  the  meaning  of 
chapter  90.  of  the  Public  Laws  of  1905.  The 
loan  was  contracted  In  violation  of  Rev.  St 
c  40,  |  2,  and  the  defendant  could  have  col- 
lected only  6  per  cent  Interest  The  pay- 
ments made  by  the  plaintiff  have  exceeded 
the  amount  due  on  the  note  with  legal  in- 
terest. The  court  further  found  that  the 
excess  payments  were  made  by  the  plaintiff 
voluntarily,  and  ruled  that  under  tbe  law  as 
It  stood  when  they  were  made,  they  could 
not  be  recovered  back.  The  amendatory  stat- 
ute relied  upon  by  the  plaintiff  (chapter  90  of 
the  Public  Laws  of  1905)  was  not  enacted 
until  after  all  the  payments  had  been  made, 
and  the  court  ruled  that  for  that  reason  It 
affords  no  ground  for  recovery  In  this  action. 
The  exceptions  were  to  this  ruling  that  the 
act  of  1905  was  not  retroactive,  and  to  the 
order  of  Judgment  for  the  defendant 

The  statute  (Rev.  St  c.  46,  i  2)  provided 
that  "all  loans  •  *  *  for  less  than  two 
hundred  dollars,  secured  by  mortgage  or 
pledge  of  personal  property,  shall  be  dis- 
chargeable by  the  debtor  upon  payment  or 
tender  of  the  principal  sum  actually  borrow- 
ed, and  interest  at  the  rate  specified  therein, 
which  shall  not  exceed"  certain  specified 
rates;  and  further  provides  that  "all  loans 
made  in  violation  hereof  shall  bear  interest 
at  the  legal  rate  of  Interest  only." 

The  amendment  of  1905  further  provides 
that  "all  payments  made  in  excess  of  six  per 
cent  interest  on  loans  so  made  In  violation 
hereof  shall  be  applied  to  the  discbarge  of 
the  principal;  and  in  case  a  greater  sum  has 
been  paid  by  the  borrower  than  the  amount 
of  the  principal  and  Interest  at  six  per  cent 
on  loans  so  made  In  violation  hereof,  may  be 
recovered  from  the  holder  of  said  security  by 
the  borrower,  in  an  action  on  the  case."  It 
is  a  sound  rule  of  construction  that  a  stat- 
ute should  have  a  prospective  operation  only 
unless  its  terms  show  clearly  a  legislative  in- 
tent that  it  should  operate  retrospectively. 
Cooley's  Constitutional  Limitations  (7th  Ed.) 
p.  529;  Rogers  v.  Inhabitants  of  Greenbush, 
58  Me.  395;  Lombard,  Appeal  of,  88  Me.  587, 
34  Atl.  530 ;  Murray  v.  Gibson,  15  How.  (U.  S.) 
421,  14  L.  Ed.  755;  Harvey  v.  Tyler,  2  Wall. 
(U.  S.)  328,  17  L.  Ed.  871;  Chew  Heong  v.  V. 
S.,  112  U.  8.  536,  5  Sup.  Ct  255,  28  L.  Bd. 
770. 
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The  language  of  the  amendment  does  not 
clearly  show  such  an  Intention.  It  would 
also  appear  by  considering  the  consequences 
of  such  a  provision,  if  retrospective,  that  no 
such  intention  existed.  If  the  amendment 
were  to  operate  retrospectively,  It  must  ei- 
ther disturb  a  settlement  voluntarily  made  and 
so  Interfere  with  the  property  rights  of  the 
defendant,  or,  on  the  other  hand,  if  this  set- 
tlement was  not  made  under  the  protection 
of  the  law,  and  the  plaintiff  had  a  right  of 
action  In  quasi  contract  to  recover  back  the 
interest  in  excess  of  6  per  cent.,  this  cause 
of  action  would  be  reduced  by  the  amend- 
ment, which  compels  an  application  of  the 
excess  Interest  first  to  the  principal  of  the 
note.  In  either  case  a  retrospective  inter- 
pretation of  the  amendment  would  seriously 
affect  the  property  rights  of  one  or  the  other 
of  the  parties,  and  might  even  make  the  en- 
actment beyond  the  competence  of  the  Legis- 
lature. It  is  sufficient  to  say  that  no  such 
Intention  Is  to  be  implied  from  the  language 
of  the  amendment. 

Exceptions  overruled. 

(103  Ma.  IT) 

YOUNG  v.  HILLIER. 

(Supreme  Judicial   Court   of  Maine.    July   13, 
1907.) 

1.  Wills— Construction— Lots  Estate  With 
Poweb  of  Disposition. 

A  testator  made  the  following  provisions 
in  bis  will: 

"Item.  I  (five,  devise  and  bequeath  to  my 
wife,  E.  A.  M.  all  my  estate  both  real  and  per- 
sonal wherever  found  and  however  situate  for 
her  use  during  life. 

"Item.  At  the  death  of  my  said  wife,  what- 
ever may  remain  of  said  estates.  I  give,  devise 
and  bequeath  to  my  daughter,  E.  A.  Y." 

Held,  that  a  power  of  sale  by  the  life  tenant 
was  annexed  by  implication  to  the  devise  of 
the  life  estate  in  the  first  item,  and  that  it  suffi- 
ciently appears  that  the  testator  intended  the 
power  of  sale  to  extend  to  both  the  real  and 
the  personal  estate. 

2.  Sake. 

The  power  of  sale  as  to  the  real  estate  hav- 
ing been  exercised  by  the  life  tenant  in  her 
lifetime,  the  remainderman,  who  is  the  plain- 
tiff, was  thereby  divested  of  her. title  to  the  real 
estate  which  is  demanded  in  this  action. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  49,  Wills,  H  1655-1058.] 

(Official.) 

Report  from  Supreme  Judicial  Court,  Pen- 
obscot County,  at  Law. 

Action  by  Elizabeth  A  Young  against  Nor- 
ris  L.  Hillier.  At  the  conclusion  of  the  evi- 
dence, It  was  agreed  to  report  the  same  to  the 
law  court  for  Judgment  Judgment  for  de- 
fendant 

Seal  action  brought  to  recover  a  certain  lot 
•f  land  in  Orrington,  containing  about  five 
acres,  and  being  the  former  homestead  of 
Nathan  P.  Marston,  deceased  testate,  and  of 
which  he  died  seised  and  possessed.  Plea, 
the  general  issue,  with  brief  statement  al- 
leging the  title  to  the  demanded  premises  to 
be  In  the  defendant  and  not  in  the  plaintiff. 

Tried  at  the  April  term,  1907,  of  the  Su- 


preme Judicial  Court,  Penobscot  county.  At 
the  conclusion  of  the  evidence,  on  both  sides, 
it  was  agreed  to  report  the  same  to  the  law 
court,  and  that  court,  "upon  so  much  thereof 
as  Is  legally  admissible,"  "to  render  such 
Judgment  as  the  law  and  the  evidence  re- 
quire." 

The  action  Involves  a  construction  of  the 
last  will  and  testament  of  the  said  deceased 
testate,  Nathan  P.  Marston,  father  of  the 
plaintiff.  Said  last  will  and  testament  Is  as 
follows: 

"Be  it  remembered  that  I,  Nathan  P.  Mars- 
ton of  Orrington  In  the  county  of  Penobscot 
in  the  state  of  Maine  being  of  sound  and  dis- 
posing mind  and  memory,  but  mindful  of 
the  uncertainty  of  this  life,  do  make,  publish 
and  declare  this  my  last  will  and  testament 
hereby  revoking  all  former  wills  by  me  made. 

"After  the  payment  of  my  Just  debts,  funer- 
al charges  and  expenses  of  administration,  I 
dispose  of  my  estate,  as  follows: 

"Item.  I  give,  devise  and  bequeath  to  my 
wife,  Elisabeth  A  Marston,  all  my  estate 
both  real  and  personal  wherever  found  and 
however  situate  for  her  use  during  life. 

"Item.  At  the  death  of  my  said  wife  Eliza- 
beth, whatever  may  remain  of  said  estates, 
I  give,  devise  &  bequeath  to  my  daughter 
Elizabeth  A.  Young. 

"Item.  I  nominate  and  appoint  J.  Wyman 
Phillips  of  said  Orrington  sole  executor  of 
this  my  last  will  &  testament 

"In  Testimony  Whereof,  I  hereunto  set  my 
hand  and  seal,  and  declare  this  to  be  my  last 
will  and  testament  this  tenth  day  of  August 
in  the  year  one  thousand  eight  hundred  and 
ninety-five. 

"Nathan  P.  Marston  [L.  S.]" 

The  testator  died  shortly  after  making  the 
aforesaid  will,  and  the  same  was  duly  ap- 
proved and  allowed  by  the  probate  court, 
Penobscot  county. 

All  the  material  facts  are  stated  in  the 
opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODY,  and  SPEAR, 
JJ. 

O.  A  Bailey  and  T.  D.  Bailey,  for  plaintiff. 
P.  H.  Glllln,  for  defendant 

SAVAGE,  J.  This  is  a  real  action  which 
involves  a  construction  of  the  will  of  Nathan 
P.  Marston.  The  particular  clauses  which 
are  in  question  are  these: 

"Item.  I  give,  devise  and  bequeath  to  my 
wife,  Elizabeth  A  Marston,  all  my  estate 
both  real  and  personal  wherever  found  and 
however  situate  for  her  use  during  life. 

"Item.  At  the  death  of  my  said  wife  Eliza- 
beth, whatever  may  remain  of  said  estates, 
I  give,  devise  and  bequeath  to  my  daughter 
Elizabeth  A  Young." 

Elizabeth  A.  Marston  is  now  deceased,  and 
the  plaintiff,  who  is  the  Elizabeth  A.  Young 
named  In  the  second  devise,  claims  title  as 
remainderman.     The  defendant  claims  title 
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under  Elizabeth  A  Marston,  who  In  her  life- 
time mortgaged  the  demanded  premises  to 
Mary  F.  Blethen.  The  mortgage  was  fore- 
closed, and  subsequently  the  premises  were 
conveyed  by  the  mortgagee  to  the  defendant, 
Mrs  Marston  joining  In  the  deed  as  a 
grantor. 

There  can  be  no  question  but  that  the  first 
clause  of  the  will,  above  quoted,  standing 
alone,  created  a  life  estate  In  the  widow,  and 
only  a  life  estate. 

It  follows  that  the  only  question  at  Issue 
Is  whether  by  the  terms  of  the  will,  properly 
interpreted,  a  power  of  disposal  was  annexed 
to  the  devise  for  life.  If  so,  the  estate  de- 
manded now  belongs  to  the  defendant.  If 
not,  it  belongs  to  the  plaintiff. 

It  Is  contended  by  the  defendant  that  from 
the  use  of  the  words  "whatever  may  remain 
of  said  estates,"  In  the  devise  of  the  re- 
mainder to  the  plaintiff,  it  Is  to  be  implied 
that  the  testator  intended  to  give  to  the  life 
tenant  more  than  the  mere  use  of  the  estate, 
real  and  personal ;  that  he  intended,  in  fact, 
to  give  her  a  power  of  disposal  both  of  the 
real  and  the  personal  estate. 

To  give  effect  to  the  Intention  of  the  testa- 
tor, provided  it  la  consistent  with  the  rules  of 
law,  lies  at  the  foundation  of  every  Judicial 
construction  of  a  will.  The  questions  always 
are,  what  was  the  intention  of  the  testator, 
and  can  it  be  given  effect  without  violating 
legal  principles?  It  Is  the  intention  as  ex- 
pressed that  must  control.  Cotton  v.  Smith- 
wick,  66  Me.  860.  The  language  must  be  con- 
strued according  to  settled  canons  of  Inter- 
pretation (Ramsdell  v.  Ramsdell,  21  Me.  288), 
even  though  It  may  defeat  the  probable  In- 
tention (Pickering  v.  Langdon,  22  Me.  413). 
But  a  will,  if  ambiguous,  Is  to  be  read  and 
construed  in  the  light  of  such  existing  condi- 
tions as  may  properly  be  supposed  to  have 
been  in  the  mind  of  the  testator,  such  as  the 
situation  and  relationship  of  his  beneficiaries, 
and  the  situation  and  amount  of  the  estate. 
Smith  v.  Bell,  6  Pet  (U.  S.)  74,  8  h.  Ed.  322 ; 
Follweller's  Appeal,  102  Pa.  681. 

After  making  provision  for  his  wife,  then 
67  years  old,  by  creating  a  life  estate  In  real 
and  personal  property  for  her  use,  this  tes- 
tator devised  "whatever  may  remain  of  said 
estates,"  at  the  death  of  the  wife,  to  his 
daughter.  It  Is  generally  conceded  that  by 
the  use  of  such  an  expression  in  the  devise  of 
a  remainder  after  a  life  estate  is  expressly 
created,  or  by  the  use  of  the  expression  "if 
any  remains,"  or  by  the  use  of  any  words 
of  similar  Import,  a  power  of  sale  Is  annexed 
to  the  devise  of  the  life  estate  by  implication. 
This  rule  has  been  many  times  affirmed  In 
this  state.  Ramsdell  v.  Ramsdell,  21  Me. 
288 ;  Shaw  v.  Hussey,  41  Me.  496 ;  Warren  v. 
Webb,  68  Me.  183;  Strout  v.  Walker,  72  Me. 
145;  McOuire  v.  Gallagher,  99  Me.  834,  69 
Atl.  445.  So  In  Massachusetts.  Harris  v. 
Knapp,  21  Pick.  (Mass.)  412 ;  Johnson  v.  Bat- 
telle,  125  Mass.  453.  Some  courts  have  held 
that;  when  a  life  estate  in  both  real  and  per- 


sonal property  has  been  created,  a  devise  or. 
"whatever  remains,"  or  the  use  of  words  of 
similar  import,  annexes  to  the  life  estate,  by 
implication,  a  power  of  sale  of  the  personal 
property  only.  In  Foote  v.  Sanders,  72  Mo. 
616,  for  Instance,  a  case  cited  by  the  plaintiff 
here,  such  was  held  to  be  the  rule.  But  the 
court  In  that  case  said  that  the  contrary  doc- 
trine was  favored  by  the  cases  in  Maine  and 
Massachusetts,  and  expressed  the  opinion 
that  the  "extreme  views"  held  In  these  two 
states  were  met  and  answered  by  Smith  v. 
Bell,  6  Pet  (U.  S.)  74,  8  I*  Ed.  322,  and  Brant 
v.  Coal  &  Iron  Co.,  93  U.  S.  332,  23  L.  Ed. 
927.  In  this  connection  it  is  worth  while  to 
notice  that  our  own  court,  speaking  by  Chief 
Justice  Peters  in  Strout  v.  Walker,  72  Me. 
145,  characterized  Smith  v.  Bell  as  "a  case 
differing  somewhat  from  many  of  the  author- 
ities," and  declined  to  follow  it 

But  whatever  may  be  the  rule  In  other 
states,  we  regard  it  as  well  settled  in  this 
state  that  such  an  implication  raised  from 
the  general  expression  "whatever  may  re- 
main" may  apply  to  real  estate  as  well  as  to 
personal  estate,  when  the  life  estate  consists 
of  both,  and  will  so  apply,  if  such  appears 
to  have  been  the  intention  of  the  testator.  ' 
Ramsdell  v.  Ramsdell,  21  Me.  288,  and  other 
cases  cited,  supra.  So  that,  if  such  an  inten- 
tion appears  in  this  will,  It  can  be  enforced. 

And  we  think  it  clear  that  such  was  the 
testator's  intention.  He  was  providing  for  an 
aged  wife,  surely  in  greater  need  of  care  than 
the  daughter.  He  gave  her,  by  Implication, 
the  power  to  sell  some  of  the  estate  at  least 
Was  that  power  Intended  to  be  limited  to  the 
personal  estate?  It  is  hardly  credible  that  it 
was.  The  personal  estate  only  amounted  to 
$186.25.  The  real  estate  from  which  she 
could  receive  only  the  income  or  use  unless 
she  could  sell  it  amounted  to  only  $800.  If 
such  be  the  construction  of  the  will,  but 
scant  provision  was  made  for  the  wife,  and 
the  bulk  of  the  estate,  small  though  it  was, 
went  to  the  daughter  In  the  end.  But  we 
are  not  left  to  conjecture.  The  testator,  hav- 
ing created  a  life  estate  In  real  estate  and  a 
life  estate  in  personal  estate  In  the  wife,  de- 
vised "whatever  should  remain  of  said  es- 
tates"— both  of  them.  It  was  not  whatever 
should  remain  of  his  estate  In  general,  but 
whatever  should  remain  of  the  real  estate 
and  of  the  personal  estate.  The  word  "es- 
tates," in  the  plural,  naturally  has  this  sig- 
nificance, and  we  think  it  expressed  the  real 
Intention  of  the  testator.  By  Baying  that  on- 
ly so  much  of  the  real  estate  as  might  "re- 
main" at  the  death  of  the  wife  should  pass 
to  the  daughter,  he  expressed  his  purpose 
that  the  use  given  to  the  wife  should  extend 
to  a  sale  of  It  if  she  wished  or  needed.  Oth- 
erwise there  Is  no  practical  significance  in 
the  use  of  the  word  "remain"  In  this  connec- 
tion. 

Accordingly  the  law  Implies  a  power  of 
sale  as  annexed  to  the  estate  for  life  In  the 
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real  estate.  That  power  was  effectually  ex- 
ercised by  the  life  tenant  In  her  lifetime,  and 
no  estate  In  remainder  In  the  real  estate  fell 
to  the  daughter  at  the  death  of  the  mother. 
The  title  to  the  demanded  premises  is  In  the 
defendant 
Judgment  for  the  defendant. 


(103  He.  ») 

ARMSTRONG  V.  MUNSTER  et  si. 
(Supreme    Judicial    Court   of    Maine.    Aug.    8, 

1907.) 
Appeal—When  Lies— Decree  in  Equity. 

Where  a  bill  in  equity  is  referred  by  rule 
of  court,  without  conditions  or  limitations,  and 
the  referee,  having  heard  the  parties,  reports 
the  facts  found  by  him  and  his  conclusions 
thereon  to  the  court,  and  his  report  is  accepted, 
an  appeal  from  a  final  decree,  made  in  accord- 
ance with  the  terms  of  the  report,  cannot  be 
sustained.  Savings  Bank  v.  Herrick,  62  Atl. 
214,  100  Me.  494,  affirmed. 
(Official.) 

Appeal  from  Supreme  Judicial  Court,  Som- 
erset County,  In  Equity. 

Bill  by  Margaret  J.  Armstrong  against 
Martin  J.  A  Munster  and  others.  Decree  for 
plaintiff,  and  defendant  appeals.  Dismissed, 
and  decree  affirmed. 

BUI  in  equity  brougnt  to  obtain  relief  from 
a  mutual  mistake  made  in  the  discharge  of  a 
mortgage  on  real  estate.  After  the  pleadings 
were  made  up,  the  cause  was  referred  un- 
der rule  of  court  with  the  stipulation  that 
judgment  on  the  report  of  the  referee  should 
be  final  and  conclusive.  After  hearing,  the 
referee  made  and  filed  bis  report,  to  which 
no  objections  were  filed,  and  the  same  was 
accepted  and  a  final  decree  in  accordance 
with  the  report  was  made  and  entered  by  a 
single  justice. 

Argued  before  EMERY,  C.  J.,  and  STROUT, 
PBABODY,  CORNISH,  and  KING,  JJ. 

Merrill  &  Merrill,  for  appellant  J.  B.  & 
F.  L.  Peaks  and  Walton  &  Walton,  for  ap- 
pellees. 

CORNISH,  J.  This  bill  In  equity  was 
brought  to  obtain  relief  from  a  mutual  mis- 
take made  in  the  discharge  of  a  mortgage 
upon  real  estate.  The  defendants,  in  their 
answers,  admitted  the  mistake,  but  set  up 
certain  allegations  of  fraud  and  false  repre- 
sentations on  the  part  of  the  plaintiff  in 
connection  with  the  original  sale  oat  of 
which  the  mortgage  arose. 

There  were  controverted  questions  both  of 
law  and  fact  and,  after  the  pleadings  were 
made  up,  the  cause  was  referred  under  rule 
of  court  with  the  stipulation  that  judgment 
on  the  report  of  the  referee  should  be  final 
and  conclusive. 

The  referee,  after  a  full  hearing,  filed  bis 
report  in  court,  sustaining  the  bill  and  pre- 
scribing the  form  of  decree  that  should  be 
entered,  which  was,  In  effect  his  finding  up- 
on the  law  and  facts  of  the  case.  No  ob- 
jections to  the  report  were  filed  by  the  de- 


fendants as  required  by  rule  21  (20  Atl. 
zlv),  and  it  was  duly  accepted.  A  final  de- 
cree, in  strict  accordance  with  the  report, 
was  subsequently  made  and  entered  by  a 
single  justice,  and  from  that  decree  an  ap- 
peal was  seasonably  taken  by  the  defendants 
to  this  court 

The  appeal  cannot  be  sustained.  The  opin- 
ion of  this  court  in  the  very  recent  case  of 
Savings  Bank  v.  Herrick,  100  Me.  494,  62 
Atl.  214,  Is  decisive  of  the  case  at  bar.  The 
language  of  that  opinion  applies  here  with 
equal  force.  "The  cause  was  referred  with- 
out any  conditions  or  limitations  as  to  the 
powers  of  the  referee.  And  in  such  case  It  is 
well  settled  that  the  referee  has  full  power 
to  decide  all  questions  arising,  both  of  law 
and  of  fact  and,  In  the  absence  of  fraud, 
prejudice,  or  mistake  on  tne  part  of  the  ref- 
eree, objections  for  which  should  be  made 
when  the  report  is  offered  for  acceptance, 
his  decision  Is  final.  Sweetslr  v.  Kenney, 
32  Me.  464;  Hall  v.  Decker,  51  Me.  31 ;  Long 
V.  Rhodes,  36  Me.  108;  Hatch  v.  Hatch,  57 
Me.  283.  By  agreement  the  parties  submitted 
the  cause  to  a  tribunal  of  their  own  choosing. 
To  that  tribunal  were  transferred  all  the 
powers  of  the  court.  Having  chosen  to  go 
to  that  tribunal,  the  parties  cannot  now  be 
beard  upon  the  merits  by  the  court  •  *  * 
The  result  Is  that  the  appeal  from  a  decree 
made  In  accordance  with  the  report  of  the 
referee  is  not  sustainable." 

The  decree  here  was  In  exact  accordance 
with  the  report  of  the  referee,  and  the  same 
result  must  follow. 

Appeal  dismissed. 

Decree  below  affirmed,  with  additional 
costs. 

(W  N.  H.  276) 

KLINEINTIE  v.  NASHUA  MFG.  CO. 

(Supreme  Court  of  New  Hampshire.     Hillsbor- 
ough.   June  4,  1907.) 

Master  and  Servant— Injuries  to  Servant 

—Negligence— Evidence. 

Plaintiff,  an  employe  in  defendant's  factory, 
fell  and  broke  her  arm  because  of  oil  spilled  on 
the  floor  of  the  room  in  which  she  worked.  She 
was  at  the  place  of  the  accident  45  minutes,  and 
again  5  minutes,  before  she  fell,  and  saw  no  oil 
on  the  floor  at  either  time.  Held  that  in  the  ab- 
sence of  proof  that  defendant  either  knew  or 
ought  to  nave  known  of  the  condition  of  the 
floor  before  the  accident  there  was  no  evidence 
of  negligence  sufficient  to  render  defendant  lia- 
ble. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  t  243.] 

Transferred  from  Superior  Court 
Action  by  Theresa  Kllneintie  against  the 
Nashua  Manufacturing  Company.  In  the 
superior  court  a  verdict  was  directed  In 
favor  of  defendant,  and  plaintiff  brings  ex- 
ceptions.    Overruled. 

The  plaintiff's  evidence  tended  to  prove 
that  she  stepped  on  some  oil  which  had  been 
spilled  on  the  floor  of  the  room  in  which  she 
worked,  fell,  and  broke  her  arm.    She  wan 
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at  the  place  of  the  accident  45  minutes,  and 
again  5  minutes,  before  she  fell,  and  saw  no 
oil  on  the  floor  at  either  time. 

Ivory  C.  Eaton,  for  plaintiff.  Burnham, 
Brown,  Jones  &  Warren,  for  defendant 

YOUNG,  J.  When  the  cause  of  the  serv- 
ant's Injury  is  a  condition  of  the  master's 
instrumentalities  produced  either  by  ordinary 
wear  or  by  the  negligence  of  fellow  servants, 
he  must  show  either  that  his  master  did  and 
he  did  not  know,  or  that  his  master  was  and 
he  was  not  In  fault  for  not  knowing,  of  the 
defect  In  time  to  prevent  the  accident.  St 
Pierre  v.  Foster,  74  N.  H.  4,  64  Atl.  723.  In 
this  case  there  Is  no  evidence  from  which 
it  can  be  found  that  the  defendants  either 
knew  or  ought  to  have  known  of  the  condi- 
tion of  the  floor  before  the  accident  Con- 
sequently there  is  no  evidence  from  which  it 
can  be  found  that  they  failed  to  perform 
any  duty  the  relation  of  master  and  servant 
imposed  on  them  for  the  plaintiff's  benefit 

Exception  overruled.   All  concurred. 


(74  N.  H.  tax) 

HUB   CONST.   CO.   v.    NEW   ENGLAND 

BREEDERS'  CLUB  et  al. 
(Supreme  Court   of   New   Hampshire.     Merri- 
mack.   June  29,  1907.) 

1.  Discoveby— Books  or  Corporation— Ex- 
amination by  Creditor — Nature  of  Pro- 
ceedings. 

Pub.  St.  1901,  c  14&  i  12,  provides  that 
all  records  and  papers  of  a  corporation  shall 
be  open  to  inspection  of  stockholders,  and  such 
portions  thereof  as  have  any  relation  to  an 
unpaid  demand  of  a  creditor  or  to  the  collection 
of  any  demand  shall  be  open  to  the  inspection 
of  the  creditor  and  his  attorney.  Held  that 
where  a  creditor  of  a  corporation  was  entitled 
as  an  absolute  right  to  an  inspection  of  cer- 
tain records  of  the  corporation,  a  proceeding  to 
compel  such  inspection  was  a  proceeding  at 
law,  and  not  in  the  nature  of  a  bill  for  dis- 
covery. 

2.  Mandamus— Scope  of  Remedy— Corpor- 
ate Records— Inspection. 

Mandamus  is  the  proper  remedy  of  a  cred- 
itor of  a  corporation  to  compel  inspection  of 
records  of  the  corporation  which  he  has  a  legal 
right  to  inspect,  conferred  by  Pub.  St  1901,  c. 
148,  t  12. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  §  264.] 

3.  Discovery— Corporate  Records— Inspec- 
tion by  Creditor— Construction— Pen- 
alty. 

Pub.  St  1901,  c.  148,  S  12,  gives  a  creditor 
of  a  corporation  the  right  to  inspect  certain 
of  its  records,  etc.,  and  section  13  requires  the 
corporation's  clerk  in  charge  of  any  paper  or 
record  which  the  party  is  entitled  to  inspect  to 
furnish  such  party  with  a  certified  copy  there- 
of on  payment  of  certain  fees.  Section  14  de- 
clares that,  if  the  clerk  or  other  agent  of  the 
corporation  after  demand  for  such  copy  and 
payment  of  fees  neglects  or  refuses  to  furnish 
it  he  shall  forfeit  for  each  offense  a  sum  not 
exceeding  $1,000  to  the  creditor  demanding  such 
copy.  Held,  that  section  14  was  limited  to  the 
refusal  to  furnish  a  certified  copy,  and  that  no 
penalty  was  prescribed  for  refusal  of  a  cor- 
poraticro'r  agent  to  permit  an  inspection  of  cor- 
porate records  in  his  po*«ession  by  a  creditor 
under  section  12, 


4.  Same— Petition. 

Pub.  St  1901,  c.  148,  |  12,  provides  that 
such  portions  of  records  and  papers  of  a  cor- 
poration as  have  any  relation  to  an  unpaid  de- 
mand of  a  creditor  of  a  corporation  or  to  the 
collection  of  any  such  demand  shall  be  open  to 
his  inspection.  Held,  that  a  petition  alleging 
certain  records  and  papers  to  be  in  defendant's 
possession  as  clerk  of  the  corporation,  the  ex- 
istence of  plaintiffs'  overdue  and  unpaid  de- 
mand, and  that  the  records  and  papers  of 
which  an  inspection  was  sought  related  to  such 
demand,  was  objectionable  for  failure  to  allege 
facts  showing  such  relation,  but  might  be  cured 
by  an  amendment  charging  that  the  corporation 
was  insolvent,  and  setting  forth  the  various 
items  of  information  which  plaintiffs  desired, 
and  calling  for  an  inspection  of  all  records, 
accounts,  and  papers  containing  such  informa- 
tion. 

5.  Same— Purpose  of  Inspection. 

A  creditor  of  a  corporation  having  an 
absolute  right  to  an  inspection  of  corporate 
records  relative  to  his  demand  conferred  by 
Pub.  St.  1901,  c.  148,  i  12,  his  purpose  or 
object  in  demanding  such  inspection  was  im- 
material. 

6.  Same— Admissibility  in  Evidence. 

A  creditor  of  a  corporation  being  abso- 
lutely entitled  to  inspect  books  and  records  of 
the  corporation  relating  to  his  claim,  it  was  no 
answer  to  his  exercise  of  such  right  that  the 
documents  sought  to  be  inspected  in  themselves 
might  not  be  admissible  in  evidence  in  a  pro- 
ceeding to  enforce  his  claim. 

Transferred  from  Superior  Court 
Petition  for  mandamus  by  the  Hub  Con- 
struction Company  against  the  New  England 
Breeders'  Club  and  Henry  F.  Hollls,  to  com- 
pel defendant  Hollls,  as  clerk  of  the  corpora- 
tion defendant  to  produce  for  examination 
certain  corporate  records,  accounts,  and 
papers  used  by  petitioner  in  support  of  a 
claim  against  the  corporation.  The  writ  was 
granted  against  the  exception  of  defendant 
Hollls,  and  the  case  was  transferred  to  the 
Supreme  Court    Exceptions  overruled. 

The  petition  alleges  that  the  plaintiffs  are 
creditors  of  the  Breeders'  Club,  having  an 
overdue  and  unpaid  demand  against  that 
corporation;  that  the  defendant  Hollls  is 
clerk  of  the  corporation  and  has  in  Mb  pos- 
session certain  records,  accounts,  and  papers 
of  the  corporation  which  have  relation  to  the 
plaintiffs'  demand,  namely,  the  clerk's  rec- 
ords, the  names  of  associate  grantees,  and 
their  respective  dates  of  election,  and  the 
names  of  stockholders,  and  when  each  be- 
came or  ceased  to  be  such;  and  that  he  re- 
fuses to  allow  inspection  thereof  by  the  plain- 
tiffs' attorneys.  The  prayer  of  the  petition  is 
that  Hollls  be  ordered  to  allow  the  plaintiffs' 
attorneys,  or  one  of  them,  to  Inspect  said 
records,  accounts,  and  papers.  The  Breeders' 
Club  was  defaulted.  Hollls  appeared  and 
filed  a  motion  to  dismiss,  which  was  denied 
without  exception.  The  plaintiffs  then  filed 
an  amendment  to  then*  petition,  stating  that 
they  desired,  through  their  attorneys,  to  In- 
spect all  records,  accounts,  and  papers  be- 
longing to  the  Breeders'  Club,  for  the  pur- 
pose of  obtaining,  among  other  things,  the 
following  Information:  (1)  The  names  of  all 
grantees   and   associate   grantees,   the  resl- 
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dence  of  each,  when  elected,  how  long  each 
was  connected  with  the  corporation,  and 
what  votes  or  acts  each  participated  In  with 
reference  to  incurring  any  debts  or  obliga- 
tions against  the  corporation.  (2)  The  name 
and  residence  of  each  director,  when  elected, 
and  how  long  he  remained  in  office.  (3)  A 
list  of  the  stockholders  and  their  respective 
residences,  and  when  certificates  of  stock 
were  Issued  to  each.  (4)  The  amount  of 
debts,  liabilities,  and  contracts  of  the  Breed- 
ers' Club,  and  when  each  debt,  liability,  or 
contract  was  incurred.  (5)  A  list  of  all  the 
officers  of  the  Breeders'  Club,  and  when  each 
one  was  elected,  and  how  long  he  remained 
in  office.  (6)  In  what  way  was  the  capital 
stock  paid  In,  and  has  any  part  of  the  same 
been  withdrawn  or  refunded  to  any  stock- 
holder. (7)  The  total  amount  of  debts,  con- 
tracts, and  liabilities  incurred  by  any  offi- 
cers, down  to  and  including  July  30,  1906. 
(8)  The  value  of  the  property  of  the  club  on 
July  30,  1905,  and  the  value  of  the  property 
at  the  present  time.  (9)  The  date  of  each 
directors'  meeting,  and  the  names  of  directors 
who  acted  in  the  same.  (10)  If  the  capital 
stock  was  paid  Into  the  club,  when  was  it 
paid,  and  in  what  form.  (11)  A  list  of  the 
officers  or  agents  of  the  Breeders'  Club,  with 
the  date  of  their  election,  the  scope  of  their 
duties,  and  the  terms  during  which  they,  re- 
spectively, held  office  or  acted  as  such  officers 
or  agents,  from  the  date  of  the  Incorporation 
of  the  club  down  to  the  present  time.  The 
defendant  Hollis  then  answered,  alleging  that 
"be  has  no  records,  accounts,  or  papers  of 
said  New  England  Breeders'  Club  touching 
the  information  specified  in  his  possession, 
the  discovery  or  inspection  of  which  may  not 
expose  him  to  pains  and  penalties,  or  subject 
him  to  some  forfeiture  or  something  In  the 
nature  of  forfeiture,  or  tend  to  convict  him 
thereof,  or  lead  to  a  violation  of  professional 
confidence."  A  bearing  was  had  upon  this 
answer,  and  the  defendant  Hollis  was  order- 
ed to  answer  further,  plead,  or  demur  to 
every  material  allegation  of  the  petition.  To 
this  order  he  excepted,  and  demurred  to 
the  amended  petition,  stating  the  following 
grounds:  (1)  That  the  discovery  or  relief 
sought  may  subject  said  defendant  to  pains 
and  penalties,  or  to  some  forfeiture,  or  some- 
thing In  the  nature  of  forfeiture;  (2)  that 
said  bill  does  not  allege  any  suit  pending,  or 
to  be  brought,  In  which  the  discovery  sought 
would  be  material;  (3)  that  said  bill  does 
not  describe  with  sufficient  accuracy  the 
records,  accounts,  and  papers,  or  the  parts 
of  the  same,  which  it  desires  to  Inspect;  (4) 
that  said  bill  does  not  show  by  clear  averment 
the  materiality  of  the  records,  accounts,  and 
papers  sought  to  be  disclosed;  (5)  that  said 
bill  is  not  incidental  to  any  relief  which  said 
court  has  the  right  to  grant;  (0)  that  said 
plaintiff  has  no  right  to  compel  the  submis- 
sion of  any  records,  accounts,  and  papers  in 
said  defendant's  possession    to  general  In- 


spection, or  examination,  with  a  view  to 
find  evidence  to  be  used  in  other  suits  or 
prosecutions;  (7)  that  said  plaintiff  does  not 
show  that  it  is  fairly  entitled  to  the  evidence 
sought  in  order  to  enable  It  properly  to  pre- 
pare and  try  its  case;  (8)  that  said  plaintiff 
has  a  full,  adequate,  and  complete  remedy  at 
law  by  special  statute;  (9)  that  said  bill 
does  not  state  a  case  coming  within  the  prin- 
ciples of  equity  jurisprudence.  The  demur- 
rer was  overruled,  and  the  defendant  Hollis 
was  ordered  to  submit  for  Inspection  of  the 
petitioners'  attorney  all  the  records,  accounts, 
or  papers  relating  to  the  overdue  and  un- 
paid demand  of  the  petitioners  which  are  in 
his  hands  and  possession  as  clerk  of  said 
corporation,  or  which  belonged  to  the  records 
and  files  of  the  corporation. 

Taggart,  Dickinson,  Wyman  &  Starr,  for 
plaintiffs.  Harry  J.  Brown,  for  defendant 
Henry  F.  Hollis. 

PARSONS,  C.  J.  Mandamus  is  the  ap- 
propriate remedy  by  which  to  enforce  the 
right  of  corporate  stockholders  and  members 
to  an  Inspection  of  the  books  and  records  of 
the  corporation  and  of  creditors  of  the  cor- 
poration in  cases  where  such  right  is  given 
by  statue.  10  Cyc.  961,  }  19b;  High,  Ex. 
Rem.  {{  308,  312;  2  Spell.  Ex.  Rel.  §  1610; 
Queen  v.  Railway,  3  E.  &  B.  784.  The  pro- 
ceeding Is  therefore  to  be  considered  as  an 
application  for  such  writ,  and  not  as  a  bill 
of  discovery.  This  Is  especially  clear  In  this 
state,  since  the  original  of  the  statute  under 
consideration  was  adopted  in  1830  (Laws 
1830,  p.  10,  c.  13,  S  1),  when,  whatever  may 
be  the  fact  as  to  the  existence  of  equitable 
principles  as  a  part  of  the  common  law  of 
the  state,  there  was  no  court  with  general 
chancery  powers,  and  the  accepted  construc- 
tion of  the  law  was  that  the  court  had  no 
chancery  power  except  what  was  specifically 
conferred  by  statute.  Reynolds  v.  Fiber  Co., 
71  N.  H.  332,  333,  51  Atl.  1076,  57  L.  R.  A. 
949,  93  Am.  St.  Rep.  535;  Wells  v.  Pierce,  27 
N.  H.  503,  512;  Dover  v.  Portsmouth  Bridge, 
17  N.  H.  200,  212.  It  Is  not  probable,  as  the 
law  was  then  understood,  that  In  1830  the 
Legislature  In  granting  a  right  of  Inspection 
of  the  votes  and  proceedings  of  corporations 
to  creditors  whose  demands  were  unpaid  con- 
templated a  proceeding  In  equity  for  discovery, 
general  authority  for  which  was  not  specifi- 
cally conferred  upon  the  court  until  12  years 
later.  Reynolds  v.  Fiber  Co.,  supra;  Laws 
1828,  Nov.  Sess.  p.  390,  c.  95,  |  9  (Act  Jan. 
2, 1829);  Laws  1832,  p.  75,  c  89,  §  9;  Rev.  St. 
1845,  c.  171,  {  6.  As  the  proceeding  Is  not 
a  bill  for  discovery,  or  a  petition  In  the  na- 
ture of  such  a  bill,  it  Is  immaterial  whether 
the  allegations  of  the  petition  are  sufficient 
to  sustain  such*  a  proceeding.  The  author- 
ities cited  by  the  defendant  to  sustain  his 
contentions  in  this  respect,  and  those  con- 
struing statutes  authorizing  proceedings  of 
this  nature,  are  not  In  point 
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This  conclusion,  however,  does  not  meet 
all  the  objections  raised  by  the  defendant. 
Other  grounds  remain  to  be  considered. 
Among  them,  the  one  first  stated  Is  that  the 
relief  sought  may  subject  the  defendant  to 
pains  and  penalties,  or  some  forfeiture,  or 
something  in  the  nature  of  a  forfeiture.  It 
is  a  sufficient  answer  to  this  contention  that 
it  Is  not  supported  by  any  facts  in  the  case. 
By  section  14,  c.  148,  Pub.  St.  1901,  the  clerk 
or  other  officer  or  agent  of  a  corporation  is 
made  liable  to  a  penalty  for  the  neglect  or 
refusal  to  furnish,  after  demand  and  pay- 
ment or  tender  of  his  fees,  a  certified  copy  of 
any  record,  account,  or  paper  which  the  party 
demanding  is  entitled  to  Inspect  This  is  a 
penal  statute,  and  must  be  strictly  construed. 
The  penalty  attaches  to  the  neglect  or  refusal 
for  the  specified  time  to  give  the  certified 
copy,  and  not  to  the  refusal  to  permit  in- 
spection— the  only  matter  now  alleged  against 
the  clerk.  As  the  defendant  Is  not  on  the 
facts  alleged  liable  to  any  penalty,  compel- 
ling him  to  perform  his  statuory  duty,  the 
relief  asked  will  not  subject  him  to  one. 
Whether,  if  he  had  made  himself  liable  to 
the  penalty,  that  fact  would  excuse  him  from 
obeying  the  law  permitting  Inspection,  is  not 
considered.  As  there  is  no  penalty  prescribed 
against  any  officer  of  a  corporation  who  re- 
fuses to  permit  an  Inspection  of  the  records, 
accounts,  and  papers  of  a  corporation,  the 
statute  Itself  falls  to  provide  a  remedy,  and 
the  defendant's  argument  under  his  eighth 
ground — that  the  plaintiffs  should  first  ex- 
haust the  remedy  provided  by  the  statute — is 
without  support. 

The  remaining  reasons  urged  in  support 
of  the  demurrer — that  the  papers  which  the 
plaintiffs  desire  to  inspect  are  not  described 
with  sufficient  accuracy,  that  their  materi- 
ality is  not  shown  by  clear  averment,  and 
that  the  plaintiffs  are  not  entitled  to  a  gen- 
eral inspection  of  the  corporation  papers — 
are  In  substance  an  objection  that  the  facts 
upon  which  the  plaintiffs  rest  their  right  to 
the  writ  are  not  definitely  or  sufficiently 
alleged.  "When  a  statute  is  relied  upon  a?  a 
declaration  of  a  duty  to  do  a  thing,  it  should 
clearly  appear  by  Its  terms  or  necessary  im- 
plication that  the  performance  of  the  act  de- 
volved upon  the  defendant,  for  the  benefit 
of  the  petitioner;  *  *  *  and  all  the 
facts  upon  which  rests  the  relator's  claim  to 
have  the  duty  performed  must  be  alleged  In 
Issuable  form."  2  Spell.  Ex  Rel.  §  1370. 
The  statute  upon  which  the  plaintiffs  rest 
their  right  is  as  follows:  "All  records,  ac- 
counts, and  papers  of  a  corporation  shall  be 
open  to  the  inspection  of  every  member  and 
stockholder  of  the  corporation;  and  such  por- 
tions thereof  as  have  any  relation  to  an  over- 
due and  unpaid  demand  of  a  creditor  of  the 
corporation,  or  to  the  collection  of  any  such 
demand,  shall  be  open  to  the  Inspection  of 
the  creditor  and  of  his  attorney."  Pub.  St 
1901,  C.  148,  J  12.  As  the  statute  requires 
certain  papers  to  be  open  to  inspection,  it  fol- 


lows by  necessary  implication  that  the  duty 
devolves  upon  the  person  in  charge  of  such 
papers  to  permit  the  exercise  of  the  right  to 
inspect  by  those  to  whom  it  is  given.  The  de- 
fendant Is  alleged  to  be  the  clerk  of  the  cor- 
poration, and  as  such  officer  Is  the  official 
custodian  of  certain  of  the  records  and  papers 
of  the  corporation.  Pub.  St  1901,  c.  148,  §§  10, 
11.  The  petition  alleges  certain  records  and 
papers  to  be  in  bis  possession,  and  the  exist- 
ence of  the  plaintiffs'  overdue  and  unpaid  de- 
mand, to  which  it  Is  alleged  the  said  records 
and  papers  have  relation.  The  only  allega- 
tion that  appears  to  be  open  to  the  objection 
of  insufficiency  is  the  one  alleging  that  the 
records  and  papers  named  have  relation  to 
the  plaintiffs'  demand.  Whether  the  papers 
have  any  relation  to  the  plaintiffs'  demand 
or  its  collection  would  seem  to  be  an  infer- 
ence to  be  drawn  from  the  facts  in  the  case. 
Whether  a  particular  Inference  can  be  drawn 
is  a  question  of  law;  and  there  seems  to  be 
force  in  the  defendant's  contention  that  the 
facts  from  which  such  Inference  is  claimed 
to  be  drawn  should  be  alleged,  thereby  af- 
fording the  opportunity  for  a  joinder  of  issue 
on  the  questions  of  fact  and  law  involved. 
The  plaintiffs.,  by  amendment  to  their  peti- 
tion, set  forth  various  items  of  information 
which  they  desire  to  obtain.  It  also  appears 
from  the  defendant's  pleading  that  the  corpo- 
ration is  insolvent  From  this  fact  and  the 
nature  of  the  Information  asked  for  by  the 
plaintiffs,  it  may  be  inferred  that  the  rela- 
tion between  the  records  and  papers  the 
plaintiffs  desire  to  Inspect  and  their  unpaid 
demand  and  its  collection  is  the  assistance 
the  Information  that  may  be  disclosed  there- 
by may  render  in  the  collection  of  their  de- 
mand by  the  enforcement  of  the  individual 
liability  of  the  officers  and  stockholders  of 
the  corporation.  Pub.  St  1901,  cc.  150,  151, 
§§  1-22,  1-5;  Carter,  Rice  &  Co.  v.  Hano  Co, 
73  N.  H.  588,  64  Atl.  201.  It  Is  not  to  be  in- 
ferred as  matter  of  law  that  the  plaintiffs 
have  knowledge  of  the  particular  records, 
accounts,  and  papers  In  the  defendant's  pos- 
session; and  an  allegation  that  they  desire  to 
Inspect  all  papers  containing  specified  in- 
formation to  which  the  statute  entitles  them, 
as  having  some  relation  upon  the  ground  sug- 
gested, or  some  other  which  may  be  alleged, 
to  their  demand  or  its  collection,  would 
seem  to  be  as  definite  a  description  as  could 
be  obtained  in  advance.  Upon  the  Interpre- 
tation of  the  amendment  above  suggested, 
the  record  discloses  all  the  facts  which  in 
this  respect  the  defendant  claims  should  be 
shown  by  the  allegations  of  the  petition. 
The  objection,  therefore,  upon  the  whole 
record,  Is  merely  formal,  and  can  be  easily 
obviated  by  inserting  in  the  petition  by 
amendment  the  fact  of  the  Insolvency  of  the 
corporation  and  the  desire  of  the  plaintiffs  to 
inspect,  in  addition  to  the  papers  named  In 
the  petition,  all  records,  accounts,  and  pa- 
pers containing  the  Information  specified  in 
the   amendment     As  the  amendment  will 
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obviate  the  objection,  It  Is  not  necessary  to 
further  consider  Its  necessity.  Fellows  v. 
Judge,  72  N.  H.  466,  467,  67  Atl.  653;  Peas- 
lee  v.  Dudley,  63  N.  H.  220.  The  objection 
to  lndeflnlteness  in  the  order  can  be  cured  In 
the  same  way  by  limiting  the  Inspection  to 
the  records,  accounts,  and  papers  containing 
the  information  specified  in  the  amended  pe- 
tition. 

The  great  weight  of  American  authorities 
as  to  the  stockholders'  right  of  Inspection 
Is  to  the  effect  that,  when  the  right  is  stat- 
utory, It  is  not  necessary  for  the  petition  to 
aver  or  show  the  purposes  or  objects  of  the 
Inspection.  Cincinnati,  etc.,  Oo.  v.  Hoffneis- 
ter,  62  Ohio  St  189,  198,  56  N.  E.  1033,  48 
L.  R.  A.  732,  78  Am.  St  Rep.  707;  Stone  v. 
Kellogg,  165  111.  102,  206,  46  N.  E.  222,  56 
Am.  St  Rep.  240;  Ellsworth  v.  Dorwart,  95 
Iowa,  108,  63  N.  W.  588,  58  Am.  St  Rep.  427; 
Johnson  r.  Langdon,  135  Cal.  624,  626,  67 
Pac.  1050,  87  Am.  St.  Rep.  156.  The  cases 
proceed  upon  the  principle  that,  where  a 
party  has  a  legal  right  to  do  a  thing,  the 
motive  that  may  move  him  to  act  Is  not  a 
proper  subject  even  for  judicial  Investiga- 
tion. Friel  v.  Plumber,  69  N.  H.  498,  499,  43 
Atl.  618,  41  L.  R.  A.  389,  76  Am.  St  Rep. 
190;  Horan  v.  Byrnes,  72  N.  H.  93,  98,  54 
Atl.  945,  62  L.  R.  A.  602,  101  Am.  St  Rep. 
670;  10  Cyc.  956,  §4.  in  the  present  case  no 
reason  appears  why  the  plaintiffs  should  be 
required  to  allege  more  than  the  statute  de- 
fines as  the  basis  of  their  right  Whether 
such  an  application  was  for  a  proper  purpose 
would  ordinarily  be  determined  in  the  trial 
of  the  question  whether  the  subjects  of  the 
inspection  desired  bore  any  relation  to  the 
creditor's  unpaid  demand  or  Its  collection. 

Without  deciding  whether  the  motives  or 
purposes  of  a  creditor  In  seeking  to  enforce 
the  right  given  by  statute  might  not  be  such 
as  to  defeat  his  application  for  mandamus, 
the  present  case  is  disposed  of  by  the  con- 
clusion that  the  allegation  of  all  the  facts 
made  essential  by  the  statute  is  upon  demur- 
rer a  sufficient  statement  of  the  ground  upon 
which  the  right  is  demanded.  The  admissi- 
bility of  the  records,  papers,  and-  accounts 
as  evidence  in  some  proceeding  brought  by 
the  creditor  against  the  corporation,  or  some 
other,  is  not  made  a  test  of  his  right  to  in- 
spect them.  It  cannot  be  said  as  matter  of 
law  that  such  papers  have  not  any  relation 
to  the  creditor's  demand  or  to  its  collection, 
though  the  documents  themselves  may  not  be 
admissible  as  evidence  in  a  proceeding  to 
enforce  the  creditor's  right 

Case  discharged.    AH  concurred. 


<74  N.  H.  HO) 

ROBINSON  v,  STAHL. 

(Supreme  Court  of  New  Hampshire.    Coos. 
June  29,  1907.) 

X.  Evidence— Declaration    of    Person    In- 
jured— Res  Gestae. 

Where  plaintiff  in  an  action   for  assault 
claimed  that  during  the  quarrel  the  defendant 
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ejected  her  from  a  house  so  roughly  that  she 
fell  and  injured  her  arm,  it  was  not  error  to 
admit  plaintiffs  declaration,  made  eight  or  ten 
seconds  after  she  fell  and  before  she  regained 
her  feet  that  defendant  pushed  her  down,  as  res 
geatffi, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  »  372.] 

2.  Trial— Exceptions— Scope. 

An  exception  to  the  admission  of  evidence 
relevant  to  any  issue  generally  raises  no  ques- 
tion of  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {§  256,  257.] 

3.  Witnesses— Credibility. 

Evidence  that  a  witness  for  defendant  had 
said  he  would  testify  for  the  side  which  paid 
him  most  money  was  relevant  to  the  issue  of  his 
credibility. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  fg  1201,  1202.] 

Transferred  from  Superior  Court 
Trespass  to  the  person  by  Louise  F.  Robin- 
son against  Simon  Stahl.  There  was  a  ver- 
dict for  plaintiff,  and  the  case  was  trans- 
ferred to  the  Supreme  Court  Exceptions 
overruled. 

During  a  quarrel  the  defendant  ejected 
the  plaintiff  from  a  house  so  roughly  that 
she  fell  and  Injured  her  arm.  Subject  to 
the  defendant's  exception,  testimony  was  ad- 
mitted that  before  the  plaintiff  regained  her 
feet  she  said  the  defendant  pushed  her  down. 
Subject  to  exception,  the  plaintiff  was  per- 
mitted to  show  that  a  witness  for  the  de- 
fendant had  said  he  would  testify  for  the 
side  which  paid  him  the  most  money. 

Jesse  F.  Libby,  for  plaintiff.  Sullivan  & 
Daley,  for  defendant 

YOUNG,  J.  Statements  made  in  the  course 
of  a  transaction,  or  so  soon  thereafter  as  to 
form  a  legitimate  part  of  it  are  admissible 
In  favor  of  the  party  making  them,  in  so  far 
as  they  tend  to  explain  It  or  the  relation  of 
the  parties  to  it  Murray  v.  Railroad,  72  N. 
H.  32,  37,  54  Atl.  280,  61  L.  R.  A.  495,  101 
Am.  St  Rep.  660.  Consequently  it  cannot  be 
said  as  a  matter  of  law  that  the  court  erred 
In  admitting  the  plaintiff's  statement  as  to 
the  cause  of  her  Injury;  for  there  was  evi- 
dence from  which  it  could  be  found  that  it 
was  an  incident  of  the  assault  The  defend- 
ant's contention  that  there  was  no  such  evi- 
dence Is  not  sustained  by  the  facts;  for,  al- 
though the  case  does  not  show  Just  how  much 
time  elapsed  between  the  assault  and  the 
making  of  the  statement,  It  does  show  that  It 
was  only  so  much  as  was  required  by  the 
witness  to  walk  40  or  50  feet  or  8  or  10  sec- 
onds. 

The  evidence  as  to  what  the  defendant's 
witness  had  said  about  testifying  was  rele- 
vant to  the  issue  of  his  credibility.  Conse- 
quently Its  admission  was  not  error  (Page 
v.  Hazelton,  74  N.  H.  — ,  66  Atl.  1049),  even 
If  it  would  not  have  been  error  to  have  ex- 
cluded It  (State  v.  Gates,  17  N.  H.  373,  377) ; 
for  an  exception  to  the  admission  of  evidence 
relevant  to  any  Issue  in  the  case  (Darling  r. 
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Westmoreland,  52  N.  H.  401,  13  Am.  Rep.  55) 
usually  raises  no  question  of  law  (Lambert 
v.  Hamlin,  73  N.  H.  138,  59  Atl.  941).  Since 
It  Is  not  error  for  the  court  to  admit  evidence 
relevant  to  any  Issue  In  the  case,  the  fact 
that  testimony  Is  of  such  a  nature  that  It 
will  probably  prejudice  the  party  objecting 
to  its  admission  furnishes  no  legal  ground 
for  disturbing  a  verdict  procured  by  It  State 
V.  Lapage,  57  N.  H.  245,  255,  24  Am.  Rep. 
69.  So,  even  if  this  testimony  is  of  that 
character,  as  the  defendant  contends,  it  can- 
not be  said  as  a  matter  of  law  that  the  court 
erred  in  admitting  It 
Exceptions  overruled.    All  concurred. 


(7*  N.  H.  306) 

MOORE  v.  BERLIN  MILLS  CO. 

(Supreme  Court  of  New  Hampshire.    Coos. 
June  29,  1907.) 

1.  Water  Coubses— Obstruction  of  Flow— 
,    Riparian  Rights. 

Where  plaintiff's  land,  alleged  to  have  been 
damaged  by  percolating  water  retained  by  de- 
fendant's dam,  was  not  bounded  by  the  river, 
but  was  separated  therefrom  by  a  strip  from  97 
to  183  feet  wide  belonging  to  a  railroad  com- 
pany, through  which  the  water  percolated  be- 
fore reaching  plaintiff's  land,  plaintiff  could  not 
complain  that  the  dam  obstructed  the  natural 
flow  of  the  river  or  interfered  with  plaintiff's 
riparian  rights. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §§  233-236.] 

2.  Same— TJsb   or   Stbeam— Reasonableness. 

Where  defendant,  a  riparian  owner,  con- 
structed a  dam  across  a  river  to  create  a  water 
power,  and  plaintiff's  nonriparian  land,  which 
was  separated  from  the  reservoir  by  a  strip 
from  97  to  183  feet  wide,  was  alleged  to  have 
been  injured  by  percolating  water  from  the  res- 
ervoir, defendant  was  not  liable  for  such  injury, 
unless  its  use  of  the  stream  was  unreasonable, 
or  it  was  negligent  under  the  existing  circum- 
stances in  failing  to  prevent  such  percolation. 

LEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  ff,  233-236.] 

Transferred  from  Superior  Court 
Action  by  Mary  Moore  against  the  Berlin 
Mills  Company  for  injuries  to  plaintiff's  land 
by  the  percolation  of  water  from  Dead  river, 
across  which  defendant  maintained  a  dam 
for  a  water  power.  Defendant  pleaded  the 
general  issue,  and  after  verdict  in  favor  of 
plaintiff  the  case  was  transferred  to  the  Su- 
preme Court  on  defendant's  exception.  Ex- 
ception sustained. 

•The  plaintiff's  sole  claim  was  for  injuries 
occasioned  by  the  percolation  of  water  from 
the  defendant's  pond  through  land  of  the 
Grand  Trunk  Railway  into  her  sand  pit  Her 
land  is  bounded  easterly  by  land  of  the  rail- 
road, is  not  contiguous  to  the  defendant's 
pond,  or  to  Dead  river,  and  is  from  97  to  183 
feet  distant  therefrom.  The  defendant  claim- 
ed that  one  question  was  whether  it  was 
making  a  reasonable  use  of  the  stream  and 
its  adjoining  lands.  The  court  did  not  sub- 
mit that  question  to  the  jury,  but  instructed 
them  that  If  the  defendant  "sees  fit  to  build 
a  dam   across  that  highway  and  stop  the 


water  in  its  natural  flow,  It  would  be  liable 
then  for  all  damages  that  occurred  to  any- 
body by  reason  of  damming  up  and  stopping 
the  water  in  its  natural  flow."  To  this  in- 
struction the  defendant  excepted. 

Jesse  F.  Libby  and  Edmund  Sullivan,  for 
plaintiff.  Drew,  Jordan,  Shurtleff  &  Morris 
and  Rich  &  Marble,  for  defendant 

WALKER,  J.  The  plaintiff  seeks  to  re- 
cover damages  In  this  action  occasioned  by 
water  which,  it  is  claimed,  the  defendant 
by  means  of  its  dam  across  the  river,  causes 
to  percolate  through  the  ground  and  Into 
the  soil  of  the  plaintiff.  Between  the  river 
and  the  plaintiff's  land  the  railroad  owns  a 
strip  of  land  from  97  to  183  feet  wide, 
through  which  the  water  percolates  before 
It  reaches  the  plaintiffs  land.  Hence  it  fol- 
lows that  the  plaintiff  cannot  complain  that 
the  defendant's  dam  obstructs  the  natural 
flow  of  the  river  or  Interferes  with  her  ri- 
parian rights.  So  far  as  she  Is  concerned, 
the  defendant  must  be  deemed  to  be  the  right- 
ful owner  of  flowage  rights  In  the  river; 
and  those  rights  are  property  rights,  in  the 
enjoyment  of  which  it  is  entitled  to  the  same 
protection  accorded  to  the  owners  of  real  es- 
tate generally.  The  retarded  flow  of  the 
water  in  the  river  produces  an  artificial  res- 
ervoir, which  the  defendant  has  the  right 
to  maintain  and  enjoy  as  Its  property;  and 
the  case  does  not  materially  differ  from  what 
it  would  be  If  the  defendant  had  constructed 
a  reservoir  on  Its  own  land  for  some  useful 
purpose,  and  water  from  it  had  by  percola- 
tion finally  reached  the  plaintiff's  land  and 
damaged  her  sand  pit 

Upon  this  state  of  evidentiary  facts,  the 
court  in  substance  instructed  the  Jury,  sub- 
ject to  the  defendant's  exception,  that  the 
defendant  Is  liable  for  all  damages  caused 
by  the  percolating  water,  without  regard  to 
the  question  of  the  reasonableness  of  the  de- 
fendant's use  of  the  dam  and  the  river. 
This  was  In  effect  telling  the  jury  that 
though  the  defendant  could  not  In  the  ex- 
ercise of  ordinary  prudence  foresee  the  injury 
to  the  plaintiff  resulting  from  the  percola- 
tion of  water  from  its  reservoir,  though  it 
was  guilty  of  no  negligence  with  reference 
to  the  plaintiff's  rights,  and  though  it  used 
ordinary  care  in  the  management  of  its  prop- 
erty to  avoid  causing  injury  to  others,  still 
it  was  bound  at  its  peril  to  keep  the  water 
held  In  its  reservoir  from  reaching  the  plain- 
tiff's land,  located  100  feet  from  the  river, 
through  undiscovered  subterranean  passages. 
The  doctrine  of  Fletcher  v.  Rylands,  L  R.  1 
Exch.  265,  272,  3  H.  L  Cas.  330,  was  thus  ap- 
plied without  qualification ;  and  the  jury,  up- 
on finding  that  the  water  did  percolate  Into 
the  plaintiff's  land  in  consequence  of  the  swol- 
len condition  of  the  river,  and  that  It  caused 
damages  to  the  plaintiff's  land,  were  required 
as  a  matter  of  law  to  return  a  verdict  for 
the  plaintiff.    But  the  doctrine  of  that  case 
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has  been  repudiated  In  this  state.  In  Oar- 
land  v.  Towne,  55  N.  H.  55,  57,  20  Am.  Rep. 
164,  Ladd,  J.,  apprehended:  "It  would  be 
a  surprise,  not  only  to  that  large  class  of 
our  people  engaged  In  various  manufactur- 
ing operations,  who  use  water  power  to  pro- 
pel their  machinery,  and  for  that  purpose 
maintain  reservoirs,  but  to.  the  legal  profes- 
sion, to  hold  that,  In  case  of  the  breaking 
away  of  such  reservoirs,  there  is  no  question 
of  care  or  negligence  to  be  tried,  but  that  he 
who  has  thus  accumulated  water  In  a  'non- 
natural'  state  on  his  own  premises  Is  liable 
at  all  events  as  matter  of  law,  In  case  It  es- 
capes, for  the  damage  caused  by  it"  See, 
also,  Brown  v.  Collins,  53  N.  H.  442,  16  Am.* 
Rep.  372;  Carter  v.  Thurston,  58  N.  H.  104, 
107,  42  Am.  Rep.  584;  Davis  v.  Whitney, 
68  N.  H.  66,  44  Atl.  78;  Gerrlsh  v.  Whitfield, 
72  N.  H.  222,  224,  55  Atl.  551. 

The  radical  Inapplicability  of  that  doctrine 
to  the  modern  state  of  industrial  enterprise, 
even  if  It  was  suited  to  and  originated  in  an 
ancient  civilization,  is  pointed  out  in  Brown 
r.  Collins,  supra,  and  is  deemed  to  be  a 
sufficient  reason  for  its  rejection  as  a  present 
rule  for  regulating  the  rights  and  duties 
connected  with  the  ownership  and  use  of 
property.  And  the  court  say  (53  N.  H.  450): 
"When  a  defendant  erroneously  supposed, 
without  any  fault  of  either  party,  that  be 
had  a  right  to  do  what  he  did,  and  his  act, 
done  in  the  assertion  of  bis  supposed  right, 
turns  out  to  have  been  an  interference  with 
the  plaintiff's  property,  be  is  generally  held 
to  have  assumed  the  risk  of  maintaining  the 
right  which  he  asserted  and  the  responsibili- 
ty of  the  natural  consequences  of  bis  volun- 
tary act  But  when  there  was  no  fault  on 
his  part  and  the  damage  was  not  caused  by 
bis  voluntary  and  Intended  act  or  by  an  act 
of  which  be  knew  or  ought  to  have  known 
the  damage  would  be  a  necessary,  probable, 
or  natural  consequence,  or  by  an  act  which 
he  knew  or  ought  to  have  known  to  be  un- 
lawful, we  understand  the  general  rule  to 
be  that  he  is  not  liable."  The  distinction 
between  Interfering  with  the  property  of  one's 
neighbor  under  a  claim  of  right  and  caus- 
ing him  some  damage  or  Inconvenience  by 
the  reasonable  enjoyment  of  one's  property, 
though  plain,  has  not  been  recognized  by 
cases  which  have  followed  the  theory  of 
Fletcher  v.  Rylands.  In  the  present  state  of 
society,  the  rights  of  property  owners  are 
not  absolute,  but  Interdependent,  and  a  legal 
enjoyment  thereof  Is  not  Inconsistent  with  a 
resulting  Injury  to  others.  Bassett  v.  Com- 
pany, 43  N.  H.  569,  577,  82  Am.  Dec.  179; 
Hayes  v.  Waldron,  44  N.  H.  580,  584,  84 
Am.  Dec.  105. 

As  a  consequence  of  this  essential  prin- 
ciple, the  doctrine  of  reasonableness  in  the 
enjoyment  of  property  has  been  established 
In  this  state  as  the  test  in  many  cases  by 
which  to  determine  questions  of  liability  for 
damages  arising  from  such  enjoyment  "As 
to  the  use  of  land  in  the  control  of  surface 


water,  the  enjoyment  of  water  percolating 
beneath  the  surface,  and  the  use  generally 
that  may  be  rightfully  made  of  real  estate 
by  the  owner  or  occupant  the  test  has  been 
considered  to  be,  not  merely  whether  the  act 
was  an  exercise  of  dominion  on  the  land,  re- 
gardless of  the  injury  to  other  land,  but  the 
reasonableness  of  the  use  under  all  the  cir- 
cumstances, Including  the  necessity  and  ad- 
vantage to  one  and  the  unavoidable  injury 
to  the  other."  Horan  v.  Byrnes,  72  N.  H. 
93,  07,  54  Atl.  945,  047,  62  L.  R.  A.  602,  101 
Am.  St  Rep.  670.  "Every  Interference  by 
one  landowner  with  the  natural  drainage, 
actually  injurious  to  the  land  of  another, 
would  be  unreasonable,  if  not  made  by  the 
former  In  the  reasonable  use  of  his  own  prop- 
erty." Bassett  v.  Company,  43  N.  H.  569, 
577,  82  Am.  Dec.  179.  "The  question  pre- 
sented in  such  cases  is  not  so  much  one  of 
law  as  of  fact  It  would  doubtless  be  con- 
venient If  It  could  always  be  answered  by 
citing  a  stereotyped  definition  of  legal  right 
But  as  the  situation  of  all  adjoining  owners 
of  land  is  not  the  same,  and  as  the  circum- 
stances attending  the  use  of  land  In  view  of 
the  flow  of  surface  water  are  Infinitely 
various,  the  failure  to  attain  substantial 
justice  by  the  enforcement  in  all  cases  of  a 
rule  of  law  which  does  not  recognize  these 
important  differences  1b  not  surprising.  The 
result  is  that  the  question  of  the  reason- 
ableness of  the  use  In  a  given  case  must  be 
determined  as  a  question  of  fact  under  all 
the.  attendant  circumstances."  Franklin  v. 
Durgee,  71  N.  H.  186,  191,  51  Atl.  911,  913, 
58  L.  R.  A.  112.  "One  of  Eaton's  proprie- 
tary rights  was  the  correlative  of  R.'s  duty 
of  abstaining  from  such  a  use  of  air  and 
water,  and  from  such  an  interference  with 
their  quality  and  circulation,  as  would  be 
unreasonable  and  injurious  to  the  enjoyment 
of  Eaton's  farm.  The  same  principle  gov- 
erns the  ownership  and  use  of  land  and  all 
material  things.  Whether  we  say  that  R. 
had  a  right  to  make  a  reasonable  use  of  his 
land,  and  thereby  cause  a  damage  to  Eaton, 
or  that  he  had  not  a  right  by  an  unreason- 
able use  of  his  land,  to  Injure  Eaton,  or  that 
Eaton  bad  a  right  not  to  be  injured  by  R.'s 
unreasonable  use  of  his  own  land,  we  mean 
the  same  thing.  The  principle  may  be  ex- 
pressed in  an  affirmative  or  a  negative  form, 
in  a  statement  of  rights  or  a  statement  of 
duties.  Calling  It  a  rule  of  consequential 
damages,  or  treating  It  under  that  bead, 
tends  to  envelop  a  very  plain  matter  in  un- 
necessary obscurity."  Thompson  v.  Com- 
pany, 64  N.  H.  545,  554,  555.  In  Ladd  V. 
Brick  Co..  68  N.  H.  185,  186,  37  Atl.  1041. 
1042,  the  principle  Is  tersely  stated  thus: 
"The  owner  may  put  his  land  or  other  prop- 
erty to  any  use  not  unlawful  which.  In  view 
of  his  own  Interest  and  that  of  all  persons 
affected  by  It,  is  a  reasonable  use.  For  the 
consequence  to  others  of  such  a  use  he  Is 
not  responsible.  The  question  of.  reasonable- 
ness is  a  question  of  fact"    In  Dolbeer  v. 
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Company,  72  N.  H.  662,  665,  58  Atl.  504,  506, 
It  Is  said:  "The  rights  of  the  owners  of 
lands  adjoining  the  plaintiff's  land  to  have 
water  percolate  from  the  pond  through  the 
ground  to  their  lands,  like  the  correlative 
rights  of  the  plaintiff,  are  limited  hy  the 
bounds  of  reasonableness.  The  plaintiff  has 
a  right  to  obstruct  or  change  such  percola- 
tion to  an  extent  that  Is  reasonable  In  view 
of  Its  effect  upon  the  Interests  of  all  parties 
affected  by  It"  Many  other  cases  might  be 
referred  to,  In  which  the  foregoing  principles 
have  been  applied.  See  Swett  v.  Cutts,  50 
N.  H.  439,  446,  9  Am.  Rep.  276;  Thompson  v. 
Company,  58  N.  H.  108;  Rindge  v.  Sargent, 
64  N.  H.  294,  9  Atl.  728;  Hamlin  v.  Blanken- 
berg,  73  N.  H.  258,  60  Atl.  1010. 

The  charge  of  the  court  In  this  case,  there- 
fore, cannot  be  sustained.  The  defendant's 
acts  in  maintaining  a  dam  across  the  river 
were  not  In  the  nature  of  trespasses  as 
against  the  plaintiff.  Its  enjoyment  of  flow- 
age  rights  by  creating  a  reservoir  for  the 
storage  of  water  to  be  used  in  the  develop- 
ment of  power  at  Its  mill,  or  for  other  use- 
ful purposes,  did  not  depend  upon  the  con- 
sent or  pleasure  of  the  plaintiff;  and  the 
plaintiff  cannot  complain  unless  her  damage 
results  from  its-  unreasonable  exercise  of 
those  rights.  What  acts  would  be  competent 
and  sufficient  evidence,  or  what  would  con- 
stitute as  a  matter  of  law  conclusive  evi- 
dence, of  an  unreasonable  exercise  of  Its 
flowage  rights,  It  would  be  useless  to  at- 
tempt to  specify.  The  case  discloses  evi- 
dence tending  to  show  that  the  defendant 
was  using  its  mill  property  In  a  reasonable 
manner  with  reference  to  the  plaintiffs  land. 
Whether  It  violated  Its  duty  to  the  plaintiff 
In  tills  respect  by  suffering  water  from  the 
river  to  reach  her  land  by  percolation,  and 
whether,  after  learning  of  the  damage  It 
occasioned  to  her  land,  it  could  and  ought, 
under  the  circumstances,  to  prevent  the 
percolation,  are  questions  determinable,  not 
by  the  court  under  set  rules  relating  to  legal 
titles,  but  by  the  jury  In  the  exercise  of  a 
discriminating  judgment  in  view  of  all  the 
competent  evidence. 

Other  questions  presented  by  the  record 
have  not  been  considered,  since  upon  another 
trial  they  may  not  arise. 

Exception  sustained.  Verdict  set  aside. 
All  concurred. 


(74  N.  H.  »8) 

WALLACE  v.  WALLACE. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
June   4,    1907.) 

1.  Divobce— Alimony— Deobee— Revision. 

A  decree  for  alimony  granted  to  a  wife  on 
dissolution  of  the  marriage,  being  merely  for 
the  enforcement  of  the  husband's  obligation  to 
support  his  wife,  is  not  a  final  adjudication,  but 
Js  a  determination  which  is  open  to  revision 
from  time  to  time  as  the  circumstances  of  the 
parties  subsequently  require. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  Si  691-695.] 


2.  Same— Agbeement    of    Partus— Conclu- 
siveness. 

Plaintiff  having  sued  defendant  for  divorce, 
it  was  agreed  under  seal  that  she  should  receive 
from  defendant  $6,000  alimony,  and  in  consid- 
eration thereof  she  relinquished  all  other  claims 
for  alimony  and  all  claims  against  defendant's 
property.  This  agreement  was  not  made  a  part 
of  the  decree,  which,  however,  fixed  the  alimony 
at  $6,000,  nor  was  there  any  evidence  that  the 
agreement  was  approved  by  the  trial  judge,  ex- 
cept that  the  decree  awarded  alimony  at  such 
sum.  Held,  that  such  agreement,  while  admis- 
sible in  evidence  in  a  subsequent  proceeding  by 
plaintiff  to  revise  such  decree  for  alimony,  was 
no  bar  to  the  maintenance  of  such  petition,  nor 
to  the  court's  power  to  so  alter  the  decree  to 
conform  to  the  subsequent  changed  condition 
of  the  parties  under  Pub.  St  1901,  c.  175, 
i  18,  authorizing  the  court  on  application  and 
notice  to  modify  any  order  made  and  make  such 
new  orders  as  to  alimony  as  might  be  necessary. 

Transferred  from  Superior  Court,  Strafford 
County;   Stone,  Judge. 

Petition  by  Nellie  F.  Wallace  against 
George  E.  Wallace  for  revision  of  an  order 
granting  plaintiff  $6,000  alimony  on  her  libel 
for  divorce  for  adultery  against  defendant 
Defendant  pleaded  an  agreement  to  accept 
$6,000  in  full  of  alimony  as  a  bar,  and  a  re- 
lease on  payment  of  such  sum,  and  the  case 
was  transferred  to  the  Supreme  Court  on  the 
question  whether  such  agreement  and  release 
constituted  a  bar  to  the  proceeding.  Question 
answered  in  the  negative,  and  the  case  dis- 
charged. 

The  defendant's  answer  alleged  that  the 
judgment  for  alimony  was  based  upon  an 
agreement  of  the  parties  In  writing  under 
seal,  made  with  the  approval  of  and  adopted 
by  the  presiding  justice  of  the  court  The 
agreement  was  as  follows: 

"Supreme  Court  Strafford— ss.:  Septem- 
ber T.,  1885.  In  the  Wallace  Libel  for  Di- 
vorce. Nellie  F.  Wallace  v.  George  E.  Wal- 
lace. It  Is  agreed  by  the  parties  that  the 
amount  of  alimony  in  said  case  shall  be  six 
thousand  dollars,  and  in  consideration  of  the 
same  I  hereby  relinquish  all  claim  for  ali- 
mony, present  and  prospective,  and  all  claim 
I  have  or  may  hereafter  assert  to  the  prop- 
erty of  said  George  E.  Wallace.  Nellie  F. 
Wallace. 

"Witness:  James  A.  Edgerly. 

"Received  six  thousand  dollars  In  full  pay- 
ment of  the  above.    Nellie  F.  Wallace. 

"Witness:  James  A.  Edgerly." 

Branch  &  Branch  (Oliver  W.  Branch,  oral- 
ly), William  T.  Gunnison,  and  James  A.  Ed- 
gerly, for  plaintiff.  Leslie  P.  Snow  (by  brief 
and  orally)  and  Frank  S.  Streeter,  for  de- 
fendant 

PARSONS,  C  J.  The  defendant  alleges. 
In  answer  to  the  plaintiff's  petition  for  modi- 
fication of  a  decree  for  alimony  in  her  favor, 
that  such  decree  was  based  upon  an  agree- 
ment in  writing  under  seal  between  the 
parties  to  the  divorce  proceeding;  1.  e.,  that 
the  decree  was  an  order  for  alimony  In  ac- 
cordance with  the  agreement  of  the  parties. 
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It  Is  not  contended  that  the  law  required  the 
court  to  order  alimony  as  the  parties  agreed, 
or  that  the  agreement  deprlyed  the  court  of 
jurisdiction  as  to  alimony.  It  is  conceded  In 
the  defendant's  brief  that  the  court  had 
supervisory  authority  to  ascertain  whether 
the  agreement  was  properly  made,  free  from 
collusion  or  any  unfairness.  1  Page  Cont 
{  430;  2  Blsh.  Mar.  &  Dlv.  §§  702,  884;  2 
Nels.  Dlv.  4  Sep.  5  915;  and  other  author- 
ities cited.  The  invalidity  of  such  agree- 
ments results  not  merely  from  the  legal  in- 
competency of  a  married  woman  at  common 
law  to  make  any  contract,  but  because  "such 
agreements  made  In  advance,  if  sanctioned  by 
the  court  without  examination,  would  have 
a  tendency  to  produce  collusion  between  the 
parties  with  a  view  to  the  dissolution  of  the 
marriage  contract  between  them."  Daggett 
v.  Daggett,  5  Paige  (N.  T.)  509,  28  Am.  Dec. 
442;  Moon  v.  Baum,  58  Ind.  194;  Hamilton 
v.  Hamilton,  89  III.  849;  Adams  v.  Adams, 
25  Minn.  72;  Speck  v.  Dausman,  7  Mo.  App. 
165.  As  stated  in  the  paragraph  from  Nel- 
son cited  by  the  defendant  (section  915): 
"The  court  is  not  bound  by  the  agreement  as 
to  alimony;  and,  If  the  amount  Is  not  con- 
sidered sufficient,  an  additional  allowance 
may  be  made,  or  the  agreement  may  be 
Ignored'  and  an  adequate  allowance  made  for 
the  wife."  But  the  defendant  contends  that 
the  adoption  of  the  terms  of  the  agreement 
in  the  decree  is  a  conclusive  determination 
that  the  agreement  was  fair  and  properly 
made.  The  agreement,  so  far  as  it  was  adopt- 
ed by  the  decree,  "was  merged  in  the  judg- 
ment, which,  being  regular  on  Its  face  and 
•  *  •  rendered  by  a  court  of  competent  ju- 
risdiction, is  supported  by  the  conclusive  pre- 
sumption that  every  fact  necessary  to  sustain 
it  was  brought  to  the  attention  of  the  court" 
Juller  v.  Julier,  62  Ohio  St  90,  113,  56  N.  E. 
661,  78  Am.  St.  Rep.  697.  The  decree  there- 
fore conclusively  establishes,  so  long  as  It 
stands,  that  the  agreement  was  adequate  and 
free  from  collusion;  for  on  no  other  grounds 
could  a  decree  in  accordance  with  the  agree- 
ment have  been  ordered.  The  decree  is  a 
judgment,  which,  as  it  is  found  to  have  been 
regularly  entered  and  free  from  fraud,  can- 
not be  successfully  attacked  even  In  a  direct 
proceeding,  like  the  present,  except  upon 
some  principle  which  renders  judgments  re- 
specting alimony  susceptible  to  re-examlna- 
tlon  and  revision  for  reasons  Insufficient  to 
authorize  such  action  as'  to  judgments  gen- 
erally. 

The  foundation  of  alimony,  as  known  In 
England,  was  the  obligation  of  the  husband 
to  support  his  wife.  The  decree  of  alimony 
was  merely  the  enforcement  of  that  obliga- 
tion In  behalf  of  a  wife  legally  permitted  to 
live  separate  from  her  husband.  As  the 
measure  of  the  sum  required  was  necessarily 
the  need  of  the  wife  and  the  ability  of  the 
husband,  the  amount  decreed  as  an  annual 
payment  was  logically  affected  by  a  change 
in  either  element    The  order  as  to  the  pay- 


ment of  alimony  was  therefore  regarded,  not 
as  a  final  adjudication,  but  as  a  determina- 
tion open  to  revision  from  time  to  time  as  cir- 
cumstances might  require.  Blsh.  Mar.  & 
Dlv.  J§  1385-1389;  2  Nels.  Dlv.  &  Sep.  {  933a. 
"The  term  'alimony,'  as  used  in.  the  Constitu- 
tion and  statutes  of  this  state,  means  that 
provision  or  allowance  which  Is  made  to  a 
wife  upon  a  divorce  from  the  bonds  of  mat- 
rimony." Sheafe  v.  Sheafe,  24  N.  H.  564,  567; 
Parsons  v.  Parsons,  9  N.  H.  309,  317,  318,  319, 
32  Am.  Dec.  362.  That  the  judgment  allow- 
ing a  gross  sum  upon  the  termination  of  the 
marriage  relation — the  decree  for  alimony  as 
understood  In  the  early  cases  here — would 
not,  in  the  absence  of  statutory  provision, 
logically  be  subject  to  examination  and  re- 
vision as  was  the  decree  for  annual  allow- 
ance In  England,  may  be  clear.  Blsh.  Mar.  & 
Dlv.  i  600;  2  Nels.  Dlv.  &  Sep.  !  933a.  But 
In  1842  It  was  provided  by  the  Legislature,  as 
to  alimony  or  any  allowance  for  the  wife  or 
children,  that  "the  court,  upon  proper  ap- 
plication and  notice  to  the  adverse  party,  may 
revise  and  modify  any  order  made  by  such 
court,  and  may  make  such  new  orders  as  may 
be  necessary."  Rev.  St  1843,  c.  148,  {  16. 
This  statute  has  been  liberally  construed, 
and  the  construction  given  has  received  legis- 
lative approval  by  repeated  re-enactments 
without  change.  Gen.  St  1867,  c.  163,  8  15; 
Gen.  Laws  1878,  c.  182,  §  15;  Pub.  St  1901, 
c.  175,  i  18.  "Upon  proper  application  and 
notice,  the  court  may  revise  and  modify  any 
order  made,  and  may  make  such  new  orders 
as  may  be  necessary  respecting  alimony." 
Cross  v.  Cross,  63  N.  H.  444,  446.  "Applica- 
tions under  this  statute  •  *  *  may  be 
made  at  any  time,  and,  when  an  application  Is 
properly  made,  it  Is  the  duty  of  the  court  to 
hear  and  consider  it  *  *  *  On  an  appli- 
cation for  a  revision  of  a  decree  for  alimony, 
the  right  to  a  hearing  Is  expressly  granted  by 
the  statute,  and  the  question  la,  not  whether 
the  petitioner  shall  be  allowed  a  hearing,  bnt 
whether,  being  beard,  a  case  Is  made  for  re- 
lief; not  whether  the  evidence  shall  be  re- 
ceived, but  whether,  being  received  and  con- 
sidered, it  calls  for  a  modification  of  the  de- 
cree. A  revision  of  the  decree  involves  a 
re-examinatlon  of  the  evidence  upon  which 
It  was  made;  and  evidence  used  on  the  orig- 
inal trial,  or  which  might  have  been  pre- 
sented by  the  exercise  of  due  diligence,  is 
not  for  that  cause  to  be  rejected.  Whether 
justice  requires  a  modification  of  the  decree 
must  be  determined  from  all  the  facts  in  the 
case."  Ela  v.  Ela,  63  N.  H.  116, 121, 122.  In 
Cross  v.  Cross,  there  was  no  decree  or  applica- 
tion for  alimony  In  the  original  proceeding. 
In  Ela  v.  Ela,  the  libelant  was  charged  with 
perjury  upon  the  original  trial.  In  Mullin  v. 
Mullln,  60  N.  H.  16,  $1,500  had  been  awarded 
as  alimony.  Upon  petition  it  was  adjudged 
that  the  libelant  was  not  entitled  to  any  ali- 
mony, and  a  writ  of  restitution  was  awarded 
for  the  amount  which  had  beeu  paid.  In  Spof- 
ford  v.  Smith,  65  N.  H.  228,  It  was  held  that 
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a  petition  for  an  additional  allowance  of  ali- 
mony might  be  maintained  by  the  libelant 
after  the  death  of  the  libelee.  The  petition 
may  be  maintained  by  the  libelee  after  a  di- 
vorce granted  her  husband.  Sbeafe  v. 
Sheaf e,  24  N..H.  664.  A  decree  for  annual 
payments  may  be  changed  to  one  for  a  gross 
sum.  Sheafe  v.  Sheafe,  36  N.  H.  155,  156. 
The  petition  is  maintainable,  although  no 
case  Is  made  for  reopening  the  question  of 
divorce.   Folsom  v.  Folsom,  55  N.  H.  78. 

As  under  the  statute  any  order  respecting 
alimony  may  be  re-examined  and  revised,  the 
court  has  no  power  to  except  from  the  opera- 
tion of  the  statute  an  order  decreeing  ali- 
mony in  accordance  with  the  agreement  of 
the  parties.  If  the  question  were  at  all  In 
doubt,  the  liberal  construction  heretofore 
given  the  statute  would  resolve  it  in  favor 
of  the  maintenance  of  the  petition.  It  is  said 
that  there  is  conflict  in  the  authorities  upon 
the  question  whether,  under  similar  statutes, 
the  fact  that  a  decree  for  alimony  was  ren- 
dered in  accordance  with  a  previous  agree- 
ment of  the  parties  precludes  Its  examination 
and  revision.  1  Page,  Cont  §  430.  As  the 
question  is  the  meaning  of  the  language  in 
a  particular  statute  with  reference  to  the 
law  and  practice  of  the  particular  state, 
these  decisions  do  not  furnish  material  aid 
upon  the  legislative  purpose  here.  The  only 
case  that  has  been  found  reaching  a  contrary 
conclusion  under  circumstances  sufficiently 
identical  to  be  of  value  in  the  present  case 
Is  Henderson  v.  Henderson,  37  Or.  141,  60 
Pac.  597,  61  Pac.  136,  82  Am.  St  Rep.  741,  48 
Ia.  E.  A.  766.  The  court  in  this  case  refuses 
to  follow  the  opposite  holding  in  Blake  v. 
Blake,  75  Wis.  339,  43  N.  W.  144;  Id.,  68  Wis. 
303,  32  N.  W.  48,  upon  the  ground,  it  is  said, 
of  the  strong  tendency  of  adjudication  else- 
where; but  no  cases  are  cited  directly  in 
point.  The  opinion  concedes  that  the  in- 
corporation of  the  agreement  in  the  decree 
involves  "the  approval  of  the  court  of  its 
validity  In  good  morals  and  as  conformable 
to  public  policy,  *  •  •  and  of  its  fairness 
and  equability  of  adjustment,"  but  apparent- 
ly loses  sight  of  the  fact  that  the  decision  of 
these  questions  considered  to  be  Involved  in 
the  decree  constitutes  judicial  action,  the  re- 
vision of  which  cannot  logically  be  excluded 
from  the  operation  of  a  Statute  which  au- 
thorizes the  revision  of  any  such  action  as 
to  alimony.  It  may  be  conceded  that  a  judg- 
ment or  decree  rendered  by  agreement  can- 
not be  set  aside  or  modified  without  the  con- 
sent of  the  parties  except  for  fraud,  when 
the  agreement  does  not  require  judicial  sanc- 
tion to  give  it  validity.  Bellveau  v.  Amos- 
keag  Mfg.  Co.,  68  N.  H.  225,  229,  40  Atl.  734, 
44  L.  B.  A.  167,  73  Am.  St.  Rep.  577.  The 
principle  does  not  apply,  because  a  decree 
for  alimony  rests,  not  on  the  agreement,  but 
on  the  decision  of  the  judicial  questions  rais- 
ed by  the  presentation  of  the  agreement.  Al- 
though the  decree  may  be  based  on  the  agree- 
ment, It  Is  so  based  only  in  the  sense  that  a 


decree  may  be  founded  on  the  testimony  of 
the  libelant  or  other  evidence.  There  can  be 
no  decree  for  alimony  by  agreement  without 
the  intervention  of  the  court.  The  agree- 
ment is  evidence  submitted  for  the  consid- 
eration of  the  court  The  judgment  is  evi- 
dence, not  of  the  agreement,  but  of  the  con- 
clusion of  the  court  upon  all  the  evidence. 
A  judgment  rendered  by  agreement  cannot 
be  set  aside  without  the  consent  of  the  par- 
ties, except  for  causes  which  would  author- 
ize the  abrogation  of  the  agreement,  because 
the  court  cannot  alter  agreements  which  the 
parties  have  made  or  make  new  agreements 
for  them.  If  such  a  judgment  were  set  aside, 
the  agreement  remaining  in  full  force,  the 
only  result  would  be  the  affirming  of  the 
original  judgment  Even  under  the  statute, 
.  the  court  has  no  power  to  revise  or  modify 
the  agreement  as  to  alimony  which  the  par- 
ties have  made.  The  only  question  opened 
is  whether  the  decree  should  follow  the 
agreement  The  statute  authorizes  the  modi- 
fication, if  justice  requires,  of  the  former  de- 
cision on  this  point  The  only  question  now 
here  is  whether  the  decree  can  be  revised. 
Whether  it  should  be  is  a  question  not  yet 
reached. 

The  defendant  claims  that  by  the  terms  of 
the  agreement  the  plaintiff  is  precluded  from 
applying  for  additional  alimony.  Whether 
this  Is  a  correct  interpretation  of  the  agree- 
ment or  not  does  appear  to  be  very  material. 
If  the  allowance  already  made  is  adequate, 
no  increase  will  be  allowed,  even  if  the  plain- 
tiff did  not  agree  to  be  forever  content  with 
the  sum  named;  while,  if  Justice  requires  an 
increase,  the  Inadequacy  of  the  sum  agreed 
upon  as  a  final  adjustment  will  be  a  suffi- 
cient reason  for  a  refusal  to  follow  the  agree- 
ment. As  this  portion  of  the  agreement  was 
not  Incorporated  in  the  decree,  it  must  be  in- 
ferred that  the  presiding  justice  did  not  ap- 
prove the  provision  or  considered  the  court 
had  no  power  to  make  such  an  order.  Camp- 
bell v.  Campbell,  37  Wis.  206.  But,  without 
reference  to  the  grounds  of  the  former  deci- 
sion, all  questions  as  to  alimony  which  were 
open  then  are  open  now  for  decision  upon  all 
the  competent  evidence  that  may  be  offered, 
including  the  prior  agreement  of  the  parties, 
whatever  it  may  have  been. 

The  defendant  further  contends  that  the 
sealed  agreement  was  made  after  the  divorce 
was  granted  and  the  decree  had  become  ef- 
fective, and  that  it  is  to  be  treated  as  a  dis- 
charge under  seal  of  all  right  to  apply  for  a 
different  order  as  to  alimony.  Whether  sub- 
sequent to  the  termination  of  the  marriage 
relation  formerly  existing  between  the  par- 
ties the  plaintiff  released  to  the  defendant 
all  her  right  under  the  statute,  whether  the 
agreement  produced  supports  that  contention, 
whether,  if  such  an  agreement  was  under- 
standlngly  made,  It  is  binding,  are  questions 
the  discussion  of  which  at  the  present  time 
would  be  mere  speculation;  for  no  claim  of 
discharge  after  judgment  was  presented  in 
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the  superior  court,  and  no  facts  relating  to 
such  a  claim  are  found.  The  defendant  al- 
leged In  his  answer  that  the  decree  was  bas- 
ed upon  the  agreement  In  writing  under  seal, 
made  with  the  approval  of  and  adopted  by 
the  presiding  justice.  The  agreement  must 
necessarily  have  preceded  the  decree  based 
upon  It  It  1b  prospective  in  its  terms,  as 
the  consideration  is  said  to  be  the  agreement 
that  the  alimony  shall  be  $6,000,  is  entitled 
as  of  the  case  and  term,  and  is  apparently 
designed  as  a  document  in  the  case. 

It  Is  found  as  a  fact  that  the  parties 
agreed  as  to  the  alimony  before  'the  hearing. 
There  Is  no  finding  and  nothing  in  the  record 
from  which  it  can  be  inferred  as  matter  of 
law  that  the  parties  intended,  when  the  pap- 
er was  signed,  to  do  anything  except  to  ex- 
press In  writing  the  terms  of  the  oral  agree- 
ment made  before  the  hearing.  If  there  is 
error  In  the  pleading,  upon  amendment  the 
facts  can  be  found,  and  the  questions  of  law 
presented  by  such  finding  can  then  be  consid- 
ered. As  the  case  stands,  the  parties  pend- 
ing the  divorce  made  an  agreement  as  to 
alimony.  Upon  that  agreement  and  evidence 
satisfactory  to  the  court,  a  decree  as  to  ali- 
mony was  made.  Upon  a  new  hearing,  the 
question  will  be  whether  a  different  decree 
should  now  be  made. 

Case  discharged. 

BINGHAM,  J,  did  not  sit  The  others 
concurred. 


(74  N.  H.  282) 
BANK    COM'RS    v.    NEW    HAMPSHIRE 
BANKING  CO. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   June  29,  1907.) 

Banks— Savings    Banks— Liquidation— In- 

Laws  1879,  p.  420.  c.  131,  chartering  a 
banking  company,  provided  for  two  classes  of 
depositors,  designated  as  "general  depositors" 
and  "special  depositors  for  the  guaranty  fund" ; 
the  former  being  entitled  to  interest  and  re- 
payment according  to  contract,  the  latter  being 
entitled  to  no  interest  but  to  one  vote  for  each 
$100  deposited  and  to  share  in  the  net  profits 
of  the  bank.  The  guaranty  deposits  were  tax- 
able as  stock  in  banks,  and  the  fund  created  by 
such  deposits  was  required  to  be  kept  as  a 
guaranty  for  the  payment  of  general  deposits, 
which  were  entitled  to  precedence  of  payment. 
General  depositors  were  paid  3^  per  cent,  in- 
terest nntil  the  bank  went  into  liquidation,  dur- 
ing which  they  received  100  per  cent,  but  the 
interest  on  the  deferred  dividends  at  3%  per 
cent,  amounted  to  more  than  the  gum  in  the 
hands  of  the  receiver.  Held,  that  the  general 
depositors  were  entitled  to  interest  on  such  de- 
ferred dividends  as  against  the  depositors  for 
the  guaranty  fund. 

Proceeding  by  the  bank  commissioners 
against  the  New  Hampshire  Banking  Com- 
pany for  distribution  of  the  funds  of  the 
bank  in  the  hands  of  a  receiver.  A  decree 
was  entered  In  favor  of  general  depositors 
for  interest  on  deferred  dividends  after  the 
commencement    of    liquidation    proceedings, 


subject  to  exception  by  the  depositors  to  the 
guaranty  fund  claiming  the  same  Interest 
Exception  overruled. 

The  defendant  bank  began  business  in 
1880,  and  received  special  deposits,  constitut- 
ing a  guaranty  fund  under  the  charter  (Laws 
1879,  p.  419,  c  131),  to  the  amount  of  $125,- 
000.  Under  vote  of  the  trustees,  general 
depositors  were  entitled  to  3%  per  cent  per 
annum  as  Interest  upon  their  deposits  in 
1897,  and  that  rate  had  been  paid  for  several 
years  prior  thereto.  April  29,  1897,  the  trus- 
tees, with  the  concurrence  of  the  bank  com- 
missioners, voted  that  the  corporation  go 
into  liquidation,  and  that  the  3%  per  cent 
interest  promised  depositors  for  the  year 
ending  April  30,  1897,  be  credited  to  the  de- 
positors' accounts  and  paid  out  on  or  after 
May  1,  1897.  April  29,  1897,  the  clerk  of  the 
corporation  sent  notice  to  the  general  depos- 
itors that  the  3%  per  cent  Interest  promised 
for  the  year  ending  April  30,  1897,  would  be 
paid  May  1,  1897,  and  that  the  bank  would 
then  proceed  to  liquidate.  This  Interest  was 
paid  as  called  for.  In  the  process  of  liquida- 
tion, 100  per  cent,  has  been  paid  the  general 
depositors  in  various  dividends.  The  inter- 
est on  the  deferred  dividends  at  3%  per  cent, 
amounts  to  more  than  the  sum  In  the  hands 
of  the  receiver.  The  general  depositors  and 
the  depositors  to  the  guaranty  fund  each 
claimed  this  sum. 

George  B.  French,  for  Farley,  receiver. 
Harry  P.  Greeley,  for  guaranty  fund  depos- 
itors. Burnham.  Brown,  Jones  &  Warren, 
Walter  C.  Harriman,  and  William  H.  Barry, 
for  general  depositors. 

PARSONS,  C.  J.  The  defendant  bank,  un- 
der its  charter,  was  authorized  to  receive 
deposits  of  money  on  such  terms  and  condi- 
tions as  might  be  prescribed  by  it  or  its  trus- 
tees, or  be  agreed  to  by  the  parties  making 
the  same,  and  to  receive  special  deposits  to 
constitute  a  permanent  guaranty  fund.  Laws 
1879,  p.  420,  c  131,  H  2,  S.  The  charter  con- 
templates two  classes  of  depositors — "gen- 
eral depositors"  and  "special  depositors  for 
the  guaranty  fund."  In  the  ordinary  savings 
bank  the  general  depositors  in  some  respects 
are  stockholders,  and  their  claims  in  case  of 
Insolvency  are  postponed  to  the  claims  of 
creditors.  Francestown  Savings  Bank  Case, 
63  N.  H.  138,  142 ;  Hall  v.  Paris,  59  N.  H. 
71 ;  Cogswell  v.  Bank,  59  N.  H.  43 ;  Simpson 
v.  Bank,  56  N.  H.  466,  22  Am.  Rep.  491. 
But  by  force  of  the  special  provisions  of  the 
defendants'  charter,  as  between  the  "general 
depositors"  and  the  "special  depositors  for 
the  guaranty  fund,"  the  general  depositors 
stand  as  creditors  and  the  special  depositors 
as  stockholders.  The  general  depositors  have 
no  part  in  the  management  of  the  bank  or 
share  in  Its  profits.  They  are  entitled  mere- 
ly to  Interest  upon  their  deposit  and  to  its 
repayment  according  to  the  terms  upon  which 
It  was  entrusted  to  the  corporati-ju.     The 
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special  depositors  may  vote  In  the  choice  of 
officers,  being  entitled  to  one  vote  for  each 
$100  deposited,  are  not  entitled  to  Interest, 
bnt  are  entitled  to  share  in  the  net  profits  of 
the  bank.  Their  deposit  is  taxable  as  stock 
In  banks,  and  the  fund  created  by  these  de- 
posits the  bank  Is  obliged  to  keep  as  a  guar- 
anty for  the  repayment  of  the  general  depos- 
its.   Laws  1879,  p.  419,  c.  131. 

By  force  of  the  relation  created  by  the 
charter,  the  special  depositors,  as  stockhold- 
ers, could  not  share  in  the  distribution  of 
the  corporate  assets  until  the  claims  of  all 
creditors,  Including  the  general  depositors, 
were  paid.  Hall  v.  Paris,  58  N.  H.  71,  72; 
Pub.  St.  t.  162,  i  20.  To  the  same  effect  is 
the  express  provision  of  the  charter  that,  in 
case  of  Insolvency  of  the  bank,  "the  general 
deposits  shall  have  precedence  of  payment 
from  the  assets  of  the  bank  before  payment 
from  said  assets  on  account  of  said  guaranty 
fund."  Laws  1879,  p.  430,  c.  131,  §  3.  The 
bank  has  been  In  process  of  liquidation,  and 
in  compliance  with  general  law  and  the  spe- 
cial provisions  of  the  charter  the  proceeds 
of  the  assets  have  been  paid  to  the  general 
depositors.  The  only  question  raised  by  the 
claim  of  the  special  depositors  to  the  re- 
maining assets  Is  whether  the  claims  of  the 
general  depositors  have  been  fully  paid. 
They  have  been  paid  the  principal  of  their 
deposits  and  the  interest  agreed  upon  up  to 
May  1,  1897 — the  date  when  the  bank  vol- 
untarily went  into  liquidation.  The  question 
is  whether  their  claims  have  been  paid  in 
full,  although  no  Interest  has  been  allowed 
them  since  May  1,  1897. 

The*  charter  provided  that  the  general 
deposits  should  be  entitled  to  such  rate  of 
Interest  as  might  be  prescribed  or  agreed 
upon.  Under  the  regulations  prescribed,  the 
general  depositors  had  also  the  right  to 
withdraw  their  deposits  upon  certain  terms 
as  to  notice.  So  long  as  the  general  deposi- 
tors voluntarily  permitted  their  money  to 
remain  on  deposit,  such  action  constituted 
an  assent  to  the  rate  of  Interest  proposed  to 
be  paid  by  the  bank.  If  they  were  notified 
that  the  bank  refnsed  in  the  future  to  pay 
any  Interest,  and  did  not  withdraw  their  de- 
posit when  they  could  do  so,  they  would  be 
estopped  to  claim  interest  Parsons  v.  Tread- 
well,  60  N.  H.  356,  864,  305.  The  agreement 
of  the  bank,  as  contained  in  the  rules  and 
regulations  established  by  the  trustees,  was 
to  declare  a  dividend  May  1st  each  year  of 
3%  per  cent  (originally  5)  per  annum  on  the 
deposits  then  In  the  bank,  reckoning  only 
whole  months.  This  agreement  was  kept  up 
to  May  1,  1897,  when  the  depositors  were 
notified  that  the  bank  would  go  Into  liquida- 
tion. No  dividends  of  interest  have  since 
been  declared.  If  the  notice  of  intended  liqui- 
dation was  a  notice  that  no  further  dividends 
of  interest  would  be  declared,  It  was  also  a 
notice  that  depositors  would  not  be  permitted 
to  withdraw  their  funds,  but  must  accept 
fiem  through  the  process  of  liquidation.    It 


was  therefore  notice  of  the  intended  breach 
of  the  contract  to  pay  interest  and  to  repay 
the  principal.  As  the  depositors  could  not 
withdraw  their  deposits,  they  are  not  now 
estopped  to  claim  their  legal  damages  for 
the  breach  of  the  bank's  contract  to  pay  both 
principal  and  Interest  Interest  Is  the  dam- 
ages the  law  allows  for  the  failure  to  pay 
money  when  due.  Pelrce  v.  Rowe,  1  N.  H. 
179;  Swamscot  Machine  Co.  v.  Partridge,  25 
N.  H.  369,  380;  Parsons  v.  Treadwell,  50  N. 
H.  356,  365.  As  the  general  depositors  were 
entitled  to  their  deposit  at  the  time  when 
the  bank  went  Into  liquidation,  they  are  en- 
titled to  the  damages  the  law  allows  for  Its 
detention.'  Until  that  amount  Is  received  by 
them,  they  have  not  been  repaid.  The  spe- 
cial "deposits  for  the  guaranty  fund"  are 
not  entitled  to  share  in  the  assets  until  such 
repayment  is  made. 

As  the  fund  is  not  sufficient  to  pay  3% 
per  cent-r-the  contract  rate  when  the  bank 
ceased  to  operate  as  a  bank — it  is  not  neces- 
sary to  consider  whether  after  the  breach  the 
general  depositors  could  claim  Interest  at  a 
higher  rate. 

Exception  overruled.    All  concurred. 


GORMLEY  v.  UNION  R.  CO. 

I  Supreme  Court  of  Rhode   Island.    Oct  23, 

1903.) 

Street  Railboads— Collision  with  Pedes- 
trian— Proximate  Cause— Question  *os 
Jury. 

Whether  the  negligence  of  the  motorman 
was  the  proximate  cause  of  the  injury,  making 
the  railroad  company  liable  notwithstanding  the 
negligence  of  the  pedestrian,  ig  a  question  for 
the  jury,  where  on  a  street  50  feet  wide,  there 
being  no  other  pedestrians,  cars,  or  vehicles  in 
sight,  a  child  started  to  run  across  the  street, 
when  a  street  car,  which  was  late  and  running 
at  a  speed  of  12  to  15  miles  an  hour,  was  50 
feet  away,  and  was  struck  by  the  car,  which 
had  given  no  warning  signal,  and  went  120  feet 
beyond  the  place  of  collision  before  It  was 
stopped. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  SI  251-257.] 

Action  by  Clement  Gormley,  pro  ami, 
against  the  Union  Railroad  Company.  Plain- 
tiff petitions  for  new  trial.  Petition  granted, 
and  case  remitted  for  further  proceedings. 

John  J.  Dockery,  for  plaintiff.  Henry  W. 
Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoffman, 
and  Alonzo  R.  Williams,  for  defendant 

PER  CURIAM.  The  vital  question  in 
cases  of  this  kind  is:  What  was  the  proximate 
cause  of  the  injury?  And  in  this  case  even 
assuming  that  the  plaintiff  was  negligent, 
and  that  the  evidence  showed  no  care  on  his 
part,  was  such  negligence  the  proximate 
cause  of  his  Injury,  or  could  the  defendant, 
notwithstanding  the  plaintiff's  negligence,  by 
the  exercise  of  ordinary  care  and  skill,  have 
avoided  the  doing  of  the  Injury?  Prue  v. 
N.  Y.,  Prov.  &  Boston  B.  Co.,  18  B.  I.  367, 
27  Atl.  450. 
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The  evidence  is  that  the  car  was  proceed- 
ing at  a  rate  of  speed  of  from  12  of  15  miles 
an  hoar;  that  no  hell  was  rung  on  the  car 
just  prior  to  the  accident;  that  the  motor- 
man  said  he  was  late,  and  would  be  six  min- 
utes late  when  he  reached  Olneyvllle  Square; 
that  there  were  no  other  cars,  vehicles,  or 
pedestrians  upon  that  portion  of  the  street 
at  that  time;  that  the  plaintiff  left  the  south- 
erly sidewalk  of  Westminster  street  to  cross 
directly  over  to  the  northerly  side  of  the 
street,  and,  while  running,  was  struck  by  the 
left  side  of  the  dasher  after  he  had  stepped 
one  pace  In  front  of  the  car;  that,  after 
striking  the  plaintiff,  the  car  went  about 
120  feet  before  it  was  stopped;  that  the  car 
was  about  50  feet  away  when  the  plaintiff 
started  to  cross  the  street;  that  the  distance 
across  the  street  was  less  than  50  feet;  and 
that  the  plaintiff  was  5  years,  3  months,  and 
13  days  old  at  the  time. 

The  car  being  50  feet  away  from  the  place 
of  accident  at  the  time  when  the  plaintiff 
started  to  run  across  the  street,  what  was 
the  duty  of  the  defendant's  servant,  the  motor- 
man?  It  was  his  duty  to  use  his  senses,  to 
see  all  that  was  within  his  range  of  vision, 
and  to  notice  that  the  child,  the  plaintiff, 
was  upon  the  street,  running  towards  the 
track  upon  which  the  car,  under  his  control, 
was  proceeding;  and  the  presence  of  the 
plaintiff  upon  the  street,  under  such  circum- 
stances, imposed  upon  the  motorman  the  duty 
to  proceed  with  caution,  and  to  give  warn- 
ing of  the  approach  of  the  car. 

As  the  evidence  discloses  the  fact  that  the 
motorman  was  negligent  In  propelling  the  car 
at  an  illegal  and  dangerous  rate  of  speed,  and 
In  not  giving  warning  of  the  approach  of  the 
car,  was  such  negligence  the  proximate  cause 
of  the  Injury?  That  question  arising  from  a 
state  of  facts  on  which  reasonable  men  may 
fairly  arrive  at  different  conclusions  is  a 
question  of  fact  which  should  be  determined 
by  a  jury.  Boss  v.  Prov.  &  Wore.  R.  Co.,  15 
R.  I.  149,  154,  1  Atl.  9. 

Petition  for  a  new  trial  granted,  and  case 
remitted  to  the  common  pleas  division  for 
further  proceedings. 


SHIRLEY   v.   RHODE  ISLAND  CO. 
(Supreme  Court  of  Rhode  Island.    Jan.  7,  1907.) 
Strew  Railroads — Collision   with  Pedes- 

TBIAN— PBOXIHATB      CAUSE—  QUESTION      fOB 

Jusr. 

The  question  of  proximate  cause  of  the  in- 
jury where  the  motorman  was  negligent  and 
ran  Into  a  pedestrian  Is  for  the  jury. 

[Ed.  Note. — For  cases  in  point.  Bee  Cent.  Dig. 
vol.  44,  Street  Railroads,  «  251,  257.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Stiles  E.  Shirley  against  the 
Rhode  Island  Company.  Verdict  was  direct- 
ed for  defendant,  petition  for  a  new  trial 
denied,  and  plaintiff  brings  exceptions.    Ex- 


ceptions  sustained,   and  case  remitted  for 
new  trial. 

This  was  an  action  on  the  case  for  negli- 
gence. The  declaration  alleged  that  the  de- 
fendant operated  a  certain  street  railway, 
etc.,  on,  etc.;  that  It  was  its  duty  to  operate 
said  railway  properly,  and  to  run  Its  cars 
at  a  reasonably  safe  rate  of  speed,  and  to 
keep  a  proper  and  reasonably  careful  look- 
out for  pedestrians  crossing  in  front  of  Its 
cars,  etc.;  that  the  plaintiff's  son,  R.,  on, 
etc.,  in  the  exercise  of  due  care,  etc.,  attempt- 
ed to  cross  N.  street,  yet  the  defendant  fail- 
ed in  Its  duty  aforesaid  and  ran  Into  and 
killed  the  said  R.,  without  any  fault  on. the 
part  of  the  plaintiff,  or  on  the  part  of  his 
son,  R,,  etc.,  ad  damnum  $5,000. 

John  P.  Beagan  and  John  F.  Conaty,  for 
plaintiff.  Henry  W.  Hayes,  Frank  T.  Eas- 
ton,  Lefferts  S.  Hoffman,  and  Alonzo  R.  Wil- 
liams, for  defendant 

PER  CURIAM.  We  think  the  case  pre- 
sented by  the  evidence  for  the  plaintiff  was 
one  which  should  have  been  left  to  the  Jury. 

The  evidence  of  negligence  on  the  part  of 
the  motorman  is  uncontradicted,  and  the  case 
comes  clearly  within  the  principle  of  the 
decision  in  Gormley  v.  Union  R.  R.  Co.  (No. 
3248,  filed  October  23,  1903),  67  Atl.  584. 

Exceptions  sustained,  and  case  remitted  to 
the  superior  court  for  a  new  trial. 

BLODGETT,  J.,  concurs  In  the  decision 
that  a  new  trial  should  be  granted  upon  the 
facts  disclosed  In  the  plaintiff's  case,  with- 
out regard  to  the  decision  In  Gormley  v. 
Union  B.  R.  Co.,  supra. 


OHARRON  v.  THIVIERGE. 

(Supreme  Court  of  Rhode  Island.    Oct  22. 
1908.) 

Trespass— Real  Propebtt. 

No  justification  being  shown,  defendant  Is ' 
liable   in   trespass   where    he   forcibly    entered 
plaintiff's  store,  changed  the  lock,  and  refused 
admission  to  plaintiff,  whose  property  was  in 
the  store. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Trespass,  {{  8,  13,  123-127.] 

Action  of  trespass  by  Leon  Charron 
against  Elzear  Thlvlerge.  Plaintiff  petitions 
for  a  new  trial.  Petition  granted,  and  cause 
remitted  for  a  new  trial. 

For  another  action,  see  66  Atl.  835. 

Pegram  ft  Cook,  for  plaintiff. 

PER  CURIAM.  The  evidence  In  this  case 
shows  that  the  defendant  forcibly  entered 
the  store  of  the  plaintiff,  changed  the  lock 
on  the  door,  and  refused  admission  to  the 
plaintiff,  whose  property  was  In  the  store 
No  justification  is  pleaded,  and  the  evidence, 
which  was  admitted  without  objection,  falls 
to  establish  any.  No  reason  is  assigned  for 
the   decision  for   the  defendant   but   from 
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some  remarks  of  the  court  during  the  trial 
It  seems  that  the  neglect  of  the  plaintiff  to 
procure  a  transfer  to  himself  of  the  license 
was  considered  as  In  some  way  affecting 
the  case. 

We  think  the  plaintiff  is  entitled  to  a  new 
trial. 

The  petition  for  a  new  trial  Is  granted, 
and  the  cause  Is  remitted  to  the  superior 
court  for  further  proceedings. 


EDDY  t  FAT  FRUIT  CO. 
(Supreme  Court  of  Rhode  Island.    Jan.  7, 1907.) 
8ale— Remedy   op   Buyer— Damages— Meas 

CRE. 

Where  the  goods  delivered  under  a  contract 
of  sale  are  of  such  inferior  quality  as  to  justify 
the  buyer  in  rejecting  them,  as  he  did,  his 
measure  of  damages  is  what  his  net  profits 
would  have  been  had  they  been  of  the  proper 
quality. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  43,  Sales,  §{  1195,  1196.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Philip  E.  Eddy  against  the  Fay 
Fruit  Company.  Verdict  for  plaintiff.  De- 
fendant brings  exceptions.  New  trial  granted 
conditionally. 

William  J.  Brown,  for  plaintiff.  Edwards 
&  Angell,  for  defendant. 

PER  CURIAM.  The  court  is  of  the  opin- 
ion that  the  trial  court  should  have  instruct- 
ed the  jury  that  the  contract  which  was  the 
basis  of  the  action  permitted  the  defendant 
to  prorate  the  nuts  therein  specified,  sub- 
stantially as  was  contended  by  the  defendant, 
and  should  not  have  left  the  construction  of 
said  contract  to  the  Jury,  and  that  the  ques- 
tion which  is  the  ground  of  the  defendant's 
record  exception  was  improperly  admitted. 
But  it  Is  equally  clear  that  the  nuts  actually 
forwarded  to  the  plaintiff  were  not  such  as 
the  plaintiff  was  bound  to  accept,  and  that 
he  acted  within  his  legal  right  in  refusing 
them. 

The  single  question  then  remaining  Is  as 
to  the  amount  of  the  damages  to  which  the 
plaintiff  is  entitled.  There  are  no  special 
findings  of  the  Jury,  and  It  is,  accordingly, 
Impossible  to  determine  the  method  adopted 
by  the  jury  in  assessing  these  damages.  But, 
inasmuch  as  the  testimony  clearly  shows  that 
the  plaintiff  could  have  sold  the  nuts  at  an 
advance  of  $.04  per  pound  less  freight  of  $.013 
per  pound  and  cartage  $.0005  per  pound.  It 
clearly  appears  that  his  net  profit  would  have 
been  $.0265  per  pound,  which,  on  an  actual 
shipment  of  12,296  pounds,  amounts  to  the 
sum  of  $325.84,  as  of  the  date  of  said  verdict 

A  new  trial  will  therefore  be  granted,  un- 
less the  plaintiff  shall  within  10  days  remit 
so  much  of  the  verdict  as  Is  in  excess  of  said 
sum  of  $325.84,  and  the  case  will  be  remanded 
to  the  superior  court  for  further  proceedings 
In  accordance  herewith. 


PRESTON  v.  FAT  FRUIT  CO. 

(Supreme  Court  of  Rhode  Island.    Jan.  7, 1907.) 

Appeal  and  Ebbob— Conditional  Reversal 
— Remittitur. 

Where  the  damages  assessed  for  breach  of 
contract  are  in  excess  of  the  proper  measure, 
exceptions  based  thereon  will  be  sustained,  and 
a  new  trial  directed,  unless  plaintiff  remit  the 
excess. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $  4464.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Preston  against  the  Fay  Fruit 
Company.  Verdict  for  plaintiff.  Defendant 
brings  exceptions.  New  trial  granted  condi- 
tionally. 

William  J.  Brown,  for  plaintiff.  Edwards 
ft  Angell,  for  defendant 

PER  CURIAM.  For  the  reasons  specified 
In  the  receipt  filed  in  the  case  of  Philip  E. 
Eddy  v.  Fay  Fruit  Co.,  Ex,  etc.,  No.  3,766, 
supra,  and  with  which  this  case  was  tried, 
the  court  is  of  the  opinion  that  the  plaintiffs 
are  entitled  to  recover  damages  at  the  rate  of 
$.0265  per  pound  on  an  actual  shipment  made 
of  11,792  pounds  of  nuts,  amounting  to  the 
sum  of  $312.49,  as  of  the  date  of  said  verdict 

A  new  trial  will  accordingly  be  granted, 
unless  the  plaintiffs  shall  within  10  days  re- 
mit so  much  of  the  verdict  as  is  In  excess  of 
said  sum  of  $312.49,  and  the  case  will  be  re- 
manded to  the  superior  court  for  further  pro- 
ceedings in  accordance  herewith. 


(28  e.  i.  tra> 
DOTY  et  al.  v.  ORIENTAL  PRINT  WORKS 
CO. 

(Supreme  Court  of  Rhode  Island.     July  6, 
1907.) 

1.  Chattel  Mortgages  —  Machineby  —  Cot- 
ton Pbint  Works. 

A  mortgage  trust  deed  covering  the  "ma- 
chinery" belonging  to  a  cotton  print  works 
company  included  the  copper  rolls  on  which  the 
designs  to  be  printed  on  the  cloth  were  en- 
graved, which  were  not  a  part  of  the  printing 
presses,  but  were  purchased  in  the  market  sep- 
arate from  the  presses  for  use  therein,  and  were 
unavailable  for  use  except  in   the  presses. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  §  198.] 

2.  Corporations  —  Bonds  —  Negotiation  — 
Bona  Fidb  Pubchaskb. 

Petitioner  purchased  certain  bonds  of  a 
corporation  from  its  treasurer  for  cash.  Each 
bond  recited  that  it  was  executed  and  deliv- 
ered pursuant  to  the  votes  of  the  stockholders 
and  directors  of  the  corporation.  One  of  the 
votes  provided  that  the  president  and  treasurer 
were  authorized  to  cause  the  bonds  to  be  is- 
sued, negotiated,  and  delivered  in  the  name  of 
the  company,  but  no  invitation  was  extended 
to  examine  the  records  of  the  corporation  for 
a  verification  of  the  recital  in  the  bonds,  nor 
was  there  any  mention  where  the  record  of  the 
mortgage  securing  the  bonds  could  be  found; 
the  holder  of  the  bonds  being  only  invited  to 
examine  the  mortgage  to  ascertain  the  details. 
Held,  that  the  holder  of  the  bonds  was  not  put 
on  inquiry  as  to  the  treasurer's   authority   to 
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negotiate  the  bonds  without  the  concurrent  ac- 
tion of  the  president. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   12,  Corporations,  g  1839.] 

3.  Same. 

Where  a  corporation,  haying  provided  for 
the  issuance  of  certain  mortgage  bonds  through 
a  trustee,  did  not  require  that  the  bonds,  after 
being  certified  by  the  trustee,  should  be  deliv- 
ered to  both  the  president  and  the  treasurer  of 
the  corporation,  but  permitted  the  trustee  to  re- 
ceive them,  the  corporation  could  not  object,  as 
against  a  bona  fide  purchaser  of  the  bonds  from 
such  treasurer,  that  the  treasurer  had  no  au- 
thority to  negotiate  the  bonds  except  in  con- 
junction with  the  president. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  12,  Corporations,  §  1839.] 

4.  Same— Coixatebal  Secukitt. 

Where  the  treasurer  of  a  corporation  hold- 
ing some  of  its  negotiable  bonds  sold  certain 
of  them  to  a  bona  fide  purchaser,  and  failed 
to  account  to  the  corporation  for  the  proceeds, 
and,  after  discovery  of  the  fraud,  executed  with 
another  a  contract  to  pay  the  claim  of  the  pur- 
chaser of  the  bonds  and  deposited  certain  col- 
lateral to  secure  such  contract,  which  the  treas- 
urer failed  to  perform,  the  contract  so  made  did 
not  preclude  the  purchaser  from  claiming  that 
the  bonds  constituted  a  valid  indebtedness  of 
the  corporation  as  against  its  receiver  in  in- 
solvency. 

Appeal  from  Superior  Court,  Providence 
County. 

Suit  by  George  B.  Doty  and  others  against 
the  Oriental  Print  Works  Company,  In  which 
John  Milton  Tenney  applied  for  leave  to  In- 
tervene for  the  purpose  of  proving  10  bonds 
of  $1,000  each  as  a  claim  against  the  cor- 
poration's assets  In  insolvency.  From  a  de- 
cree denying  such  petition,  petitioner  ap- 
peals.   Reversed. 

Argued  before  DOUGLAS.  C.  J.,  and  DU- 
BOIS, BLODGETT,  and  JOHNSON,  JJ. 

Edwards  &  Angell  and  Storey,  Tborndike, 
Palmer  &  Thayer  (Albert  Gerald  and  Ezra  R. 
Thayer,  of  counsel),  for  appellant  J.  Milton 
Tenney.  Comstock  &  Canning  and  Patrick  P. 
Curran,  for  receiver. 

DUBOIS,  J.  This  is  the  appeal  of  John 
Milton  Tenney,  of  Methuen,  In  the  common- 
wealth of  Massachusetts,  from  a  decree  of 
the  superior  court  denying  and  dismissing  his 
petition  for  leave  to  Intervene  in  the  above 
entitled  equity  cause  as  a  preferred  creditor 
at  said  Oriental  Print  Works  Company. 

The  appellant  in  said  petition  alleges  that 
be  is  the  owner  and  holder  of  10  bonds  of  said 
company,  numbered  from  151  to  100,  both 
inclusive,  and  that  the  same  were  10  of  a 
series  of  200  bonds,  of  the  par  value  of  $1,000 
each,  numbered  consecutively  from  1  to  200, 
both  inclusive,  all  bearing  date  October  1, 
1900,  and  being  of  the  same  tenor  and  for  the 
same  term  of  20  years,  and  purported  to  be 
secured  by  a  trust  deed  of  the  lands,  build- 
ings, machinery,  leases  of  property,  and  fix- 
tures of  said  Oriental  Print  Works  Company, 
bearing  date  October  1,  1900 ;  that  no  other 
of  said  bonds  than  those  so  owned  and  held 
by  him  are  outstanding  or  held  by  any  pur- 
chaser for  value  or  good-faith  holder ;  that  a 


very  large  amount  of  property  covered  by 
said  mortgage  has  been  converted  into  mone: , 
and  Is  now  in  the  hands  of  the  receiver  ap- 
pointed in  this  case ;  and  that  there  is  no  lieu 
on  said  property  or  the  proceeds  thereof  prior 
to  that  of  your  petitioner  on  account  of  said 
bonds ;  and  that  said  money  is  now  available 
for  payment  to  blm  on  account  of  said  bonds. 
The  petition  concludes  with  a  prayer  that 
the  petitioner  may  be  permitted  to  file  the 
same  against  said  receiver  and  said  respond- 
ent, and  that  citation  Issue  to  him  and  it  re- 
quiring them  to  show  cause,  If  any  they  have, 
why  the  petitioner  ought  not  to  be  admitted 
as  a  preferred  creditor  of  said  Oriental  Print 
Works  Company,  for  the  amount  now  in  the 
hands  of  the  receiver  produced  by  the  sale 
of  the  property  covered  by  said  mortgage, 
and  as  an  unsecured  creditor  for  the  balance 
of  his  claim  on  said  bonds,  and  that  the  mon- 
ey derived  from  the  sale  of  the  property  cov- 
ered by  said  mortgage  may  be  paid  to  him. 

The  decree  appealed  from  Is  of  the  tenor 
following:  "This  cause  came  on  to  be  heard 
on  petition  of  J.  Milton' Tenney,  and  was 
beard  upon  agreed  statement  of  facts  and 
oral  testimony,  and  was  argued  by  counsel, 
and  It  appearing  to  the  court  that  the  treasur- 
er of  said  Oriental  Print  Works  in  said  pe- 
tition mentioned  had  no  authority  to  nego- 
tiate the  bonds  mentioned  in  said  petition, 
and  that  the  consideration  received  by  said 
treasurer  for  said  bonds  was  never  paid  to 
or  received  by  said  Oriental  Print  Works  or 
Its  receiver,  and  that  neither  said  Oriental 
Print  Works,  nor  its  said  receiver,  has  rati- 
fied said  sale  of  said  bonds,  and  thereupon, 
upon  consideration  thereof,  it  Is  ordered,  ad- 
judged, and  decreed  that  the  prayer  of  said 
petition  be,  and  it  is,  hereby  denied,  and 
said  petition  is  hereby  dismissed." 

The  case  was  heard  in  this  court  upon  a 
transcript  of  the  testimony  taken  and  an 
admission  and  agreement  made  before  the 
superior  court,  and  upon  an  original  and  sup- 
plemental agreed  statement  of  facts.  The 
testimony  taken  was  that  of  the  appellant 
and  that  of  J.  Warren  Landor,  and  the  admis- 
sion and  agreement  was  that  "Judge  Park- 
burst  [the  receiver  In  the  case],  if  present, 
would  testify  that  Mr.  Wyman  never  return- 
ed the  funds  which  were  the  proceeds  of  the 
sale  of  the  bonds  to  the  company,  and  that  in 
a  conversation  which  Judge  Parkhuret  had 
with  Mr.  Wyman  in  Boston  Mr.  Wyman  ad- 
mitted that  fact  to  blm,  and  admitted  that  he 
personally  paid  the  Interest  on  those  bonds 
during  the  tune  that  Mr.  Tenney  said  he  re- 
ceived interest" 

The  testimony  of  the  appellant  was  to  the 
effect :  That  he  purchased  the  bonas  In  ques- 
tion, and  paid  for  them,  December  1,  1900, 
the  sum  of  $9,600  by  check,  which  afterwards 
was  lost.  That  the  check  was  the  check  of 
the  Methuen  Hat  Company,  which  he  gave 
as  the  treasurer  of  the  company.  He  also 
offered  the  ledger  and  cash  book  of  that  com- 
pany in  support  of  his  testimony.    That  b* 
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cut  off  the  coupons  as  they  became  due,  put 
them  In  his  local  bank  tor  collection,  and 
got  credit  for  them  up  to  October,  1005,  when 
the  cashier  reported  that  the  coupons  had 
come  back,  and  reported  that  there  were  no 
funds— the  coupons  were  then  offered  in  evi- 
dence. He  further  testified:  That  he  had 
first  known  Ferdinand  A.  Wyman  about  20 
years  before,  when  be  had  occasion  for  the 
services  of  a  lawyer  and  was  talking  with  his 
brothers  about  It.  That  he  said  he  did  not 
know  what  lawyer  to  go  to,  as  he  had  never 
employed  one.  His  brother  said  be  knew  of 
Ferdinand  A.  Wyman,  in  Boston.  That  be 
went  there  at  once,  and  employed  Wyman, 
who  managed  his  affairs  with  diligence  and 
success,  to  his  great  satisfaction.  That  a 
year  or  two  after  that  Mr.  Wyman  sold  him 
$16,000  worth  of  bonds  of  an  electric  light- 
ing company,  which  paid  him  all  right.  That 
In  the  course  of  two  or  three  years  more  Wy- 
man sold  him  $10,000  worth  of  bonds  of  the 
Oldtown  Electric  Company.  That,  on  account 
of  his  age,  he  had  thought  of  arranging  his 
affairs,  as  he  bad  a  wife  and  an  only  daugh- 
ter, so  he  had  Wyman  make  his  will,  and 
appointed  him  as  one  of  the  executors  there- 
in. That  the  will  was  In  existence  at  the 
time  of  the  purchase  of  the  Oriental  bonds. 
That  he  bad  great  confidence  in  Wyman  at 
that  time,  and  bought  and  paid  for  the  bonds 
In  good  faith.  That  he  understood  It  was  a 
first  mortgage  on  the  property.  That  after 
that  he  had  dealings  concerning  the  Old- 
town  bonds,  which  had  matured,  and  which 
he  delivered  to  Mr.  Wyman  for  sale.  That 
Mr.  Wyman  sold  the  bonds,  and  kept  the 
money  for  more  than  a  year  and  a  half,  pre- 
tending that  there  had  been  a  "little  bitch" 
in  the  proceedings  which  had  delayed  the  sale 
of  the  bonds.  That  he  employed  new  coun- 
sel, and  acted  under  their  advice.  That  he 
said  to  Wyman :  "See  here,  I  know  all  about 
it  You  got  that  money  a  year  and  a  half 
ago,  and  I  want  It"  That  afterwards  Wy- 
man paid  him  for  those  bonds.  That  this 
occurred  a  year  or  two  before  "this  thing 
came  up."  In  cross-examination,  Mr.  Ten- 
ney  said  that  he  had  an  agreement  with  Mr. 
Wyman  and  bis  brother  under  which  he  had 
received  $3,150.  The  agreement  was  Intro- 
duced In  evidence,  and  is  of  the  tenor  fol- 
lowing : 

"This  agreement  between  Ferdinand  A. 
Wyman,  John  M.  Tenney,  and  Alphonso  A. 
Wyman,  witnessetb  as  follows: 

"Whereas,  said  Ferdinand  A.  Wyman  sold 
to  said  Tenney  (10)  bonds  of  the  Oriental 
Print  Works  Company  numbered  151  to  160 
inclusive,  for  the  sum  of  nine  thousand  six 
hundred  dollars  ($9,600)  which  was  paid  by 
said  Tenney  to  said  Ferdinand  A.  Wyman 
on  or  about  December  1st,  1900,  as  the  pur- 
chase price  of  said  bonds,  and,  whereas, 
said  Tenney  claims  that  by  reason  of  the  cir- 
cumstances attending  said  transaction  said 
Ferdinand  A.  Wyman  Is  liable  to  repay  to 
■aid  Tenney  said  sum  with  Interest  thereon, 


and,  whereas,  said  Tenney  has  received  here- 
tofore in  exchange  for  coupons  attached  to 
said  bonds  the  following  sums  upon  the  dates 
stated  after  the  said  sums — $300  April  1st, 
1901;  $300  October  1st  1901;  $300  April  1st 
1902;  $300  October  1st  1902;  $300  April  1st 
1903;  $300  October  1st  1903;  $300  April  1st 
1904;  $300  October  1st,  1904;  $300  April  1st 
1905— all  of  which  payments  were  In  fact 
made  by  funds  supplied  by  said  Ferdinand 
A.  Wyman,  and,  whereas,  said  Ferdinand  A. 
Wyman  has  also  paid  to  said  Tenney  on  ac- 
count of  said  claim  $500  on  January  1st  1905, 
and  a  further  sum  of  $500  on  January  6th, 
1906,  and,  whereas,  said  Ferdinand  A  Wy- 
man is  entitled  to  credit  for  each  of  said 
payments  as  against  interest  at  the  rate  of 
6  per  centum  on  the  principal  of  said  claim 
due  on  the  date  of  each  payment  and  as  to 
any  balance  of  any  such  payment  in  excess 
of  such  Interest  Is  entitled  to  credit  against 
the  principal  then  outstanding  (making  the 
total  sum  now  due  on  said  claim  In  the  neigh- 
borhood of  $8,800),  and,  whereas,  said  Ferdi- 
nand A  Wyman  is  largely  Indebted  to  said 
Alphonso  A.  Wyman  and  desires  and  hereby 
requests  of  said  Tenney  that  any  benefits 
which  may  at  any  time  come  to  said  Ferdi- 
nand A  Wyman  under  this  agreement  may 
be  paid  to  and  received  by  said  Alphonso  A. 
Wyman  on  account  of  said  Indebtedness:  Now, 
therefore,  It  is  hereby  agreed  as  follows: 

"Said  Ferdinand  A.  Wyman  agrees:  First 
That  be  will  pay  or  cause  to  be  paid  to  said 
Tenney  the  following  sums:  $750  during  the 
month  of  February,  1906,  $500  during  the 
month  of  March,  1906,  $1,000  during  the 
month  of  April,  1906,  and  $1,500  during  each 
succeeding  month  thereafter  until  the  full 
sum  of  $9,600  (less  the  credits  above  referred 
to)  together  with  Interest  at  6  per  centum  per 
annum  from  December  1st  1900,  on  said 
$9,600  or  on  the  balance  from  time  to  time 
unpaid  thereafter  shall  have  been  paid  in  full 
the  final  payment  to  be  for  such  Bum  less 
than  $1,500  as  equals  the  balance  of  said 
Indebtedness  due  at  the  time  of  payment 
Second.  That  said  claim  of  said  Tenney 
against  said  Ferdinand  A.  Wyman  shall 
remain  unaffected  except  as  it  is  extinguish- 
ed by  the  aforesaid  payments  and  that  in  the 
event  of  any  default  by  said  Ferdinand  A. 
Wyman  In  any  of  said  payments  said  Tenney 
may  apply  all  payments  theretofore  made  on 
account  of  said  claim  and  may  be  free  to 
take  such  proceedings  as  he  sees  fit  against 
said  Ferdinand  A.  Wyman  in  respect  of  the 
unpaid  balance  of  said  claim. 

"Said  Tenney  agrees:  First  That  so  long 
as  said  Ferdinand  A.  Wyman  makes  no  de- 
fault in  the  provisions  of  this  agreement  he 
will  take  no  steps  against  said  Ferdinand  A. 
Wyman  upon  his  claim.  Second.  That  when 
said  claim  Is  paid  in  full  he  will  turn  over 
said  bonds  to  said  Alphonso  A.  Wyman  to- 
gether with  a  proper  assignment  of  all  his 
rights  under  said  bonds  against  any  assets 
of  said  Oriental  Print  Works  Company  or 
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otherwise.  Third.  That  In  the  meantime  he 
will  permit  any  proceedings  which  said  Ferdi- 
nand A.  Wyman  wishes  to  be  taken  to  reach 
any  assets  of  said  Oriental  Print  Works  Com- 
pany to  which  he,  said  Tenney,  may  be  en- 
titled as  the  holder  of  said  bonds  to  be  taken 
In  his  name  provided  that  said  Ferdinand  A. 
Wyman  bears  all  the  expense  of  such  proceed- 
ings and  that  be,  said  Tenney,  is  properly 
indemnified  against  the  costs  of  snch  proceed- 
ings but  all  obligation  under  this  clause  shall 
cease  if  said  Ferdinand  A.  Wyman  makes 
any  default  In  carrying  out  the  provisions  of 
this  agreement.  Fourth.  To  apply  in  reduc- 
tion of  bis  said  claim  against  said  Ferdinand 
A.  Wyman  any  sums  which  he  may  receive 
as  the  proceeds  of  such  proceedings,  and  in 
case  any  balance  of  said  proceeds  shall  re- 
main after  the  extinguishment  of  his  said 
claim  to  pay  such  balance  forthwith  to  said 
Alpbonso  A.  Wyman.  Said  Alphonso  A. 
Wyman  agrees  to  take  all  steps  in  his  power 
to  cause  this  agreement  to  be  carried  out 
and  to  accept  the  performance  by  said  Ten- 
ney of  his  agreements  aforesaid.  Bach  party 
to  this  agreement  makes  all  promises  jointly 
and  severally  with  each  other  party  hereto 
and  all  promises  by  any  party  are  made  for 
himself,  bis  executors  and  administrators. 

"In  witness  whereof  said  Ferdinand  A. 
Wyman,  John  M.  Tenney,  and  Alphonso  A. 
Wyman   have  hereto   set   their   hands   and 

seals  the day  of  February,  1906. 

"Ferdinand  A.  Wyman. 
"Alphonso  A.  Wyman. 
"J.  M.  Tenney." 

In  redirect  examination,  Mr.  Tenney  testi- 
fied that  the  agreement  had  not  been  carried 
out;  that  Mr.  Wyman  had  defaulted  several 
times,  but  had  paid  $400  within  two  or  three 
months;  that  the  agreement  was  still  In  ex- 
istence; that  certain  collaterals  named  In 
another  agreement  had  been  received  by  his 
attorney  for  him ;  that  the  value  of  the  col- 
laterals amounted  to  $2,500.  The  agreement 
was  Introduced  in  evidence,  and  reads  as  fol- 
lows: 

"Whereas  Ferdinand  A.  Wyman,  John  M. 
Tenney,  and  Alphonso  A.  Wyman  have  ex- 
ecuted an  agreement  in  writing  dated  Febru- 
ary, 1906,  and,  whereas,  said  Ferdinand  A. 
Wyman  has  not  complied  with  bis  agreement 
therein  contained  to  pay  to  said  Tenney  the 
sum  of  $750  during  the  month  of  February, 
1906,  and  whereas  said  Ferdinand  A.  Wyman 
has  delivered  to  said  Tenney  as  collateral 
security  for  the  performance  by  him  of  the 
obligations  contained  in  said  written  agree- 
ment five  notes  for  $500  each  dated  February 
26th,  1906,  signed  by  William  G.  Rose  and 
payable  in  one  two  three  four  and  five  years 
to  the  order  of  said  Ferdinand  A.  Wyman 
and  endorsed  In  blank  by  him  also  a  mort- 
gage from  said  Rose  to  said  Ferdinand  A. 
Wyman  dated  and  acknowledged  February 
26th,  1906,  on  property  In  Grand  Lake 
Stream  Washington  county  Maine  securing 
said  notes  also  an  assignment  of  said  mort- 


gage executed  by  said  Ferdinand  A.  Wyman 
dated  and  acknowledged  February  28th,  1906: 
Now,  therefore,  said  John  M.  Tenney  hereby 
acknowledges  the  receipt  of  said  notes  mort- 
gage and  assignment  as  collateral  security  as 
aforesaid  and  agrees  to  return  said  notes 
mortgage  and  assignment  to  said  Ferdinand 
A.  Wyman  at  any  time  after  March  31st,  1906, 
upon  the  performance  by  said  Ferdinand  A. 
Wyman  of  all  the  obligations  expressed  in 
said  agreement  to  be  performed  prior  to  the 
date  of  said  return,  the  understanding  being 
that  until  and  unless  said  Ferdinand  A.  Wy- 
man shall  perform  the  said  obligations  the 
said  Tenney  may  retain  said  notes  mortgage 
and  assignment  and  collect  the  proceeds 
thereof  and  apply  the  same  against  the  Bums 
due  to  him  from  said  Ferdinand  A.  Wyman 
under  said  agreement  provided  and  it  is  here- 
by, expressly  understood  that  the  acceptance 
of  said  notes  mortgage  and  assignment  is 
witbout  prejudice  to  all  rights  of  said  Tenney 
under  said  agreement  In  writing  between 
said  Tenney,  said  Ferdinand  A.  Wyman,  and 
said  Alpbonso  A.  Wyman  and  that  none  of 
said  rights  are  in  any  way  waived  or  sus- 
pended. John  M.  Tenney. 
"Methuen,  Mass.,  Mar.  8,  1906." 
J.  Warren  Landor  testified:  That  he  be- 
longed In  Providence,  was  connected  with  the 
Oriental  Print  Works  Company  as  superin- 
tendent and  general  manager,  and  believed 
he  had  been  president  of  the  company,  but 
was  not  sure  if  he  was  at  the  time  that  the 
trust  mortgage  was  made  to  the  Interna- 
tional Trust  Company.  He  afterwards  be- 
came convinced  that  he  was  president  at  that 
time.  That  he  had  been  employed  in  the 
print  works  before  the  Oriental  Print  Works 
took  hold.  That  he  had  been  in  the  print 
works  business  all  his  lifetime,  and  at  that 
particular  place  since  1896.  That  he  had  seen 
the  copper  rolls  spoken  of.  That  It  would  be 
necessary  to  use  the  copper  rolls  to  print  a 
piece  of  cloth.  That  there  wonld  be  the  same 
connection  in  a  printing  establishment,  as  in 
a  book-printing  place  where  you  are  going  to 
print  a  book — the  machine  prints  the  book, 
and  the  type  makes  the  print;  though  it  is 
not  a  part  of  the  machine,  it  is  necessary  to 
use  in  the  machine  to  make  the  print  He 
further  testified  as  to  the  design  and  the 
ownership  of  the  pattern,  the  number  of  ma- 
chines and  rolls  in  the  Oriental  Print  Works, 
the  number  of  colors  that  could  be  used,  and 
the  greatest  number  of  rolls  that  could  be 
used  on  one  machine  at  the  same  time,  how 
the  rolls  were  constructed;  that  In  buying  a 
machine  rolls  would  not  come  with  it,  and 
that  in  buying  Tolls  you  would  not  get  a 
machine ;  that  they  are  bought  from  different 
manufacturers.  He  further  testified  that  he 
had  nothing  to  do  with  the  negotiation  or 
sale  of  these  bonds  to  Mr.  Tenney,  and  that 
be  did  not  know  of  it  In  cross-examination 
be  testified  that,  in  operating  these  rolls,  you 
can  operate  them  only  in  connection  with  the 
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machine;  that  their  exclusive  use  Is  In  con- 
nection with  the  machines;  tbat  a  machine 
without  them  cannot  do  the  work  'for  which 
It  was  intended;  that  it  has  to  have  some 
kind  of  a  roller — it  may  be  one  kind  or  an- 
other. He  also  testified  as  follows:  "Q.  46. 
During  that  time  that  it  Is  incorporated  in  the 
machine  it  acts  as  an  essential  part  of  the 
printing  mechanism?  A.  Carries  the  color 
to  the  machine.  Q.  47.  Yes;  and  the  de- 
sign? A.  Yes,  sure."  And  further,  in  redi- 
rect-examlnatlon:  "Q.  48.  The  copper  rolls 
are  a  very  large  part  of  the  assets  of  the 
printing  establishment?  A.  They  are;  yes." 
The  first  agreed  statement  of  facts  is  as 
follows:  "The  Oriental  Print  Works  Com- 
pany, a  corporation  organized  in  1900  under 
the  laws  of  Maine,  bought  a  plant  for  carry- 
ing on  Its  businesss  at  Apponaug,  R.  I.  The 
plant  was  subject  to  a  mortgage  made  by  the 
previous  owner  to  Eben  D.  Jordan,  which 
was  not  assumed  by  the  Oriental  Print 
Works  Company  when  it  made  its  purchase. 
To  pay  off  this  mortgage  and  to  raise  money 
to  run  Its  business,  the  Oriental  Print  Works 
Company  executed  a  mortgage,  dated  October 
1,  1900,  which  was  duly  recorded  to  the  In- 
ternational Trust  Company  of  Boston,  trus- 
tee, as  security  for  a  series  of  200  bonds  for 
$1,000  each,  amounting  in  the  aggregate  to 
$200,000.  This  mortgage  covered  the  lands, 
buildings,  machinery,  leases  of  realty,  and 
fixtures  owned  by  the  Oriental  Print  Works 
Company.  For  greater  certainty  reference  to 
this  mortgage  Is  hereby  had.  Of  these  bonds 
150  were  put  in  the  hands  of  the  Internation- 
al Trust  Company,  and  are  still  In  Its  posses- 
sion, and  the  remaining  50  were  delivered 
to  F.  A  Wyman,  the  treasurer  of  the  Orien- 
tal Print  Works  Company,  in  accordance 
with  the  provisions  of  article  18  of  the  mort- 
gage, which  reads  as  follows:  'Article  18.  All 
the  bonds  hereby  secured  are  upon  their  due 
execution  and  on  the  delivery  to  the  trustee 
of  this  Instrument,  to  be  certified  and  de- 
livered, by  the  trustee  forthwith  to,  or  on  the 
written  order  of  the  treasurer  of  the  company.' 
Of  these  bonds  be  still  retains  40.  The  re- 
maining 10  bonds  form  the  basis  of  the  clalrt 
of  the  present  petitioner.  On  the  petition  o. 
George  E.  Doty  et  al.  the  Oriental  Prlnv 
Works  Company  was  put  in  the  hands  ol  a 
receiver.  On  March  30,  1901,  the  first  mort- 
gagee, the  Eben  D.  Jordan  estate,  was  allow- 
ed by  the  court  to  take  possession  of  the 
plant  and  to  foreclose  its  mortgage.  The  re- 
ceiver collected  all  the  property  not  taken  by 
the  first  mortgagee,  and  reduced  it  to  cash. 
A  part  of  the  property  thus  converted  into 
cash  by  the  receiver  consisted  of  copper  rolls 
used  for  printing  cloth,  and  he  has  in  his 
hands  as  the  gross  proceeds  of  said  copper 
rolls  sold  $4,773.15.  All  of  these  rolls  were 
bought  by  the  Oriental  Print  Works  Compa- 
ny after  the  purchase  of  the  plant  Various 
designs  were  engraved  on  these  copper  rolls. 
When  a  certain  pattern  was  to  be  printed  on 


cloth,  one  or  more  of  these  rolls  containing 
the  design  or  part  of  a  design  was  affixed  to 
a  printing  machine,  and  the  cloth  was  brought 
into  contact  with  the  revolving  rolls  and  in 
this  way  the  design  was  printed  on  the  cloth. 
The  printing  machines  could  be  bought  in 
the  market  without  the  rolls,  and  the  rolls 
could  be  bought  without  the  machines,  but  the 
printing  machines  could  not  be  used  to  print 
cloth  without  the  rolls  and  the  rolls  could 
not  be  used  to  print  cloth  except  when  con- 
nected with  the  printing  machines.  When  a 
new  design  was  desired,  the  rolls  which  were 
in  the  machines  were  removed.  New  rolls 
were  Inserted,  and  the  old  rolls  were  stored 
on  the  premises  until  It  was  thought  desir- 
able to  use  the  former  design  again.  All  the 
copper  rolls  sold  by  the  receiver  were  in- 
tended to  be  operated  exclusively  by  machin- 
ery In  the  business  of  the  Oriental  Print 
Works  Company,  and  were  from  time  to  time 
in  actual  use  as  instrumentalities  of  the  busi- 
ness of  said  company  in  connection  with  or 
operated  by  its  printing  machines  in  the 
printing  of  cloth." 

The  following  excerpt  from  the  supplemen- 
tal agreed  statement  of  facts  contains  all 
that  is  necessary  for  the  present  considera- 
tion: "In  the  above-entitled  cause  it  Is  fur- 
ther agreed  as  follows:  Exhibit  11,  referred 
to  on  page  3  of  the  testimony,  but  not  de- 
livered to  the  clerk  of  the  court,  Is  the  ledger 
of  the  Methuen  Hat  Company,  and  shows 
on  page  300,  under  date  of  December  1,  1900. 
an  entry  of  $9,600  charged  against  the  peti- 
tioner, J.  Milton  Tenney.  Exhibit  12,  refer- 
red to  on  page  3  of  the  testimony,  but  not 
delivered  to  the  clerk  of  the  court.  Is  the 
cash  book  of  the  Methuen  Hat  Company, 
and  shows  on  page  95,  under  date  of  Decem- 
ber 1,  1900,  an  entry,  '$9,600,  J.  Milton  Ten- 
ney.' Each  of  the  bonds,  Exhibits  1  to  10, 
Inclusive,  was  In  fact  signed  by  J.  Warren 
Landor,  the  president  of  the  Oriental  Print 
Works  Company.  On  December  1,  1900,  the. 
account  of  Ferdinand  A.  Wyman  with  the 
Oriental  Print  Works  Company  showed  a 
debit  of  $2,379.19,  and  a  credit  of  $7,733.48; 
1.  e.,  a  credit  balance  of  $5,354.29.  At  that 
time  Mr.  Wyman  was  the  holder  of  the  note 
of  the  Oriental  Print  Works  Company  for  $1,- 
025,  dated  September  15,  1900,  payable  six 
months  after  date  to  the  order  of  Ferdi- 
nand A  Wyman.  The  books  of  the  Oriental 
Print  Works  Company  do  not  anywhere  show 
any  charge  made  to  Mr.  Wyman  for  the 
money  received  for  the  sale  of  the  bond. 
Ferdinand  A.  Wyman  presented  claims  to 
the  receiver  as  follows:  Book  accounts  for 
advances,  $13,376.36;  note  of  Oriental  Print 
Works  Company,  $1,025— $14,401.36.  But 
the  statement  presented  by  Mr.  Wyman  did 
not  show  the  receipt  by  him  of  $9,600  for 
the  10  bonds  In  question,  nor  in  his  account 
with  the  Oriental  Print  Works  Company  did 
the  company  anywhere  receive  credit  for 
said  $9,600." 
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In  this  case  three  questions  arise  for  our 
determination:  First.  Were  the  copper  rolls 
covered  by  the  mortgage?  Second.  Was  the 
sale  of  the  bonds  authorized  by  the  corpora- 
tion? Third.  Are  the  rights  of  the  appellant 
affected  by  the  agreements  made  by  him 
with  Wyman? 

1.  The  answer  to  the  first  question  depends 
upon  the  construction  to  be  given  to  the 
word  "machinery"  In  the  granting  clause  In 
the  mortgage  trust  deed.  According  to  Bou- 
vler's  Law  Dictionary,  "machinery"  Is  a  more 
comprehensive  term  than  "machine,"  Includ- 
ing the  appurtenances  necessary  to  the  work- 
ing of  a  machine.  By  Webster's  Internation- 
al Dictionary  the  second  definition  of  the 
word  is  given  as  the  working  parts  of  a  ma- 
chine, engine,  or  Instrument  By  the  Century 
and  by  the  Standard  Dictionaries,  "machin- 
ery" Is  defined  as  parts  of  a  machine  consid- 
ered collectively,  any  construction  of  me- 
chanical means  designed  to  work  together 
so  as  to  effect  a  given  end.  And  see  Seavey 
▼.  Central  Ina  Co.,  Ill  Mass.  540;  Buchanan 
v.  Exchange  Co.,  61  N.  Y.  26,  33;  Brewer  v. 
Ford,  12  N.  Y.  Supp.  621,  59  Hun,  17;  State 
v.  Avery,  44  Vt  629;  Brower  v.  Locke,  31 
Ind.  App.  353,  358,  67  N.  B.  1015.  As  ap- 
pears in  the  agreed  statement  of  facts,  "all 
the  copper  rolls  sold  by  the  receiver  were  In- 
tended to  be  operated  exclusively  by  machin- 
ery in  the  business  of  the  Oriental  Printworks 
Company,  and  were  from  time  to  time  in 
actual  use  as  instrumentalities  of  the  busi- 
ness of  said  company  in  connection  with  or 
operated  by  its  printing  machines  in  the 
printing  of  cloth."  It  also  appears  from 
the  testimony  of  Mr.  Landor  that  a  machine 
without  rolls  cannot  do  the  work  for  which 
it  was  intended,  and  that  you  can  operate 
rolls  only  In  connection  with  the  machine. 
The  copper  rolls  were  not  designed  or  adapt- 
ed for  use  by  band.  They  were  constructed 
to  be  used  in  the  printing  machines  of  the 
respondent  corporation.  They  were  not  ma- 
chines themselves,  but  parts  of  machines 
while  used  in  the  machines.  They  were  ap- 
purtenances necessary  to  the  working  of  the 
machines.  Therefore  they  were  a  part  of 
the  machinery,  whether  in  use  or  not,  so 
long  as  they  were  in  condition  and  ready  for 
use.  We  are  therefore  of  the  opinion  that 
the  copper  rolls  were  covered  by  the  mort- 
gage. 

2.  In  answering  the  second  question,  it  is 
necessary  to  consider  the  following  portion 
of  the  trust  mortgage: 

"This  indenture  dated  the  first  day  of 
October,  A.  D.  1900,  by  and  between  the  Orl- 
.  ental  Print  Works  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state 
of  Maine,  and  having  business  offices  In  the 
city  of  Portland,  Maine,  hereinafter  called 
the  'company,'  party  of  the  first  part,  and 
the  International  Trust  Company,  a  corpora- 
tion duly  established  under  the  laws  of  the 
commonwealth  of  Massachusetts,  and  hav- 


ing its  principal  place  of  business  in  the 
city  of  Boston,  in  said  commonwealth,  here- 
inafter called  the  trustee,'  a  party  of  the 
second  part,  witnesseth: 

"That,  whereas,  the  said  company  requires 
funds  for  the  purchase  of  its  manufacturing 
plant  and  the  equipment  thereof,  and  other 
property,  rights  and  assets  useful  in  its  busi- 
ness, and  for  the  redemption  of  a  certain 
mortgage  lien  now  existing  upon  the  said 
plant  and  equipment,  and  desires  to  raise 
such  funds  upon  its  corporate  bonds  secured 
by  mortgage  trust  deed  of  all  Hb  lands,  build- 
ings, machinery,  leases  of  realty,  and  fixtures. 

"And,  whereas,  at  a  meeting  of  the  direc- 
tors of  the  said  company  duly  notified,  all 
of  the  directors  being  present,  held  upon  the 
sixth  day  of  September,  1900,  upon  motion 
duly  seconded  it  was  unanimously  voted: 
that  the  president  and  treasurer  be  and  they 
are  hereby  authorized  to  cause  to  be  made, 
issued,  negotiated  and  delivered  in  the  name 
of  this  company,  mortgage  coupon  bonds  fox 
one  thousand  dollars  ($1,000)  each,  to  the 
amount  of  two  hundred  thousand  dollars 
($200,000),  payable  in  twenty  years  from 
their  date  (which  date,  for  the  purposes  of 
convenience  shall  be,  and  Is  hereby  fixed  as 
October  1st,  1900)  in  gold  coin  of  the  United 
States  of  America  of  the  present  standard  of 
weight  and  fineness,  subject,  however,  to 
call  and  redemption  at  or  after  the  expira- 
tion of  ten  years  from  their  date,  upon  ten- 
der of  all  sums  due  thereon  to  the  time  fixed 
for  such  redemption,  together  with  a  pre- 
mium of  five  per  cent,  upon  the  principal 
thereof  as  provided'  in  trust  deed  given  to 
secure  the  same,  with  Interest  thereon  At  the 
rate  of  six  per  cent,  per  annum  payable  on 
the  first  days  of  each  April  and  October,  the 
form  of  said  bonds  to  be  determined  by  said 
president  and  treasurer;  and  to  secure  said 
bonds  the  said  president  and  treaurer  shall 
cause  to  be  executed  and  delivered  to  a  trus- 
tee for  bondholders,  In  the  name  and  behalf 
of  the  company  and  by  Its  proper  officers,  a 
mortgage  deed  of  trust  constituting  a  lien  on 
all  its  lands,  buildings,  machinery,  leases  of 
realty,  and  fixtures,  now  owned  or  hereafter 
acquired  by  the  company  and  wherever  sit- 
uated, Buch  mortgage  deed  to  contain  all 
such  terms  and  provisions  as  may  be  deter- 
mined by  said  president  and  treasurer. 

"And,  whereas,  the  president  and  treasurer 
have  examined  and  approved  this  Indenture, 
and  do  approve  the  form  of  the  bonds  and 
coupons  as  herein  set  forth  under  the  said 
resolutions  of  the  said  directors  as  well  as 
by  virtue  of  every  other  power  thereto  ena- 
bling. 

"And,  whereas,  the  stockholders  of  the  said 
company  at  a  special  meeting  duly  notified 
held  on  the  first  day  of  October,  A.  D.  1900, 
the  holders  of  all  shares  of  the  said  company 
being  present,  upon  motion  duly  seconded 
unanimously  voted — that  the  resolution  of 
the  directors  of  this  company  at  their  meet- 
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lng  of  the  sixth  day  of  September,  1900, 
•whereby  the  Issue  of  certain  mortgage  bonds 
to  tbe  amount  of  two  hundred  thousand  dol- 
lars ($200,000)  was  authorized,  and  tbe  exe- 
cution of  a  mortgage  deed  of  trust  was  di- 
rected; and  also  that  all  acts  of  the  president 
and  treasurer  of  this  company  in  the  prepa- 
ration for  the  issue  of  said  mortgage  bonds 
and  for  the  execution  of  said  mortgage  deed 
In  connection  therewith,  be  and  they  are 
hereby  ratified  and  confirmed;  and  that  the 
said  president  and  treasurer  be  and  they 
hereby  are  authorized  and  directed  to  cause 
to  be  made,  Issued,  negotiated,  and  delivered 
in  the  name  of  this  company  mortgage  cou- 
pon bonds  as  provided  in  said  resolution,  and 
to  cause  to  be  executed  and  delivered  to  the 
International  Trust  Company  of  Boston,  Mas- 
sachusetts, as  trustee  for  bondholders  In  the 
name  and  behalf  of  the  company  a  mortgage 
deed  of  trust  as  provided  In  said  resolution 
for  acceptance  and  certification  by  the  said 
trustee. 

"And,  whereas,  said  bonds,  with  Interest 
coupons  attached,  are  to  be  executed  and  au- 
thenticated by  the  trustee  and  issued  as  au- 
thorized and  directed  as  aforesaid,  said  bonds 
being  consecutively  numbered  from  1  to  200, 
Inclusive,  and  the  coupons  attached  to  each 
of  said  bonds  bearing  the  number  of  the  bond 
to  which  they  are  attached,  and  being  also 
consecutively  numbered  from  1  to  40,  inclu- 
sive, which  bonds  and  coupons,  and  the  trus- 
tee's certificate  endorsed  upon  said  bonds  are 
substantially  In  tbe  following  form,  to  wit: 

"United  States  of  America. 
"First  Mortgage  "/jo  six  Per  Cent.  Gold 
BOnd  of  the  Oriental  Print  Works  Com- 
pany, Offices  at  Portland,  Maine,  and  Ap- 
ponaug,  Rhode  Island.  Total  Authorized 
Issue,  $200,000. 
"No.  $1,000. 

"For  value  received,  the  Oriental  Print 
Works  Company,  promises  to  pay  to  tbe  In- 
ternational Trust  Company,  trustee  herein- 
after mentioned,  or  to  tbe  bearer  hereof,  the 
sum  of  one  thousand  dollars  ($1,000 — )  in 
gold  coin  of  the  United  States  of  America  of 
the  present  standard  of  weight  and  fineness 
at  the  office  of  said  International  Trust  Com- 
pany in  the  City  of  Boston,  Massachusetts, 
in  twenty  years  from  the  date  hereof,  to  wit, 
on  the  first  day  of  October,  1920,  (or  on  call 
at  any  time  after  the  expiration  of  ten  years 
from  date  as  hereinafter  provided)  with  in- 
terest thereon  at  the  rate  of  six  (6)  per  cent 
per  annum  payable  in  like  gold  coin  on  tbe 
first  days  of  April  and  October  in  each  year, 
at  the  office  of  the  said  International  Trust 
Company  according  to  the  tenor  of  the  cou- 
pons hereto  attached,  upon  the  presentation 
and  surrender  thereof  respectively. 

"This  bond  Is  one  of  a  series  of  two  hun- 
dred (200)  bonds  for  one  thousand  dollars 
($1,000 — )  each,  amounting  In  the  aggregate 
•»  two  hundred  thousand  dollars  ($200,000—) 


numbered  consecutively  from  one  (1)  to  two 
hundred  (200)  both  inclusive,  all  bearing  even 
date  herewith  and  being  the  same  tenor  and 
for  the  same  term  of  twenty  years,  executed 
and  delivered  in  pursuance  of  votes  of  the 
stockholders  and  directors  of  said  Oriental 
Print  Works  Company,  authorizing  the  issue 
of  said  bonds  and  of  tbe  mortgage  hereinaft: 
er  mentioned. 

"Payment  of  this  bond  and  of  the  coupons 
attached  Is  secured  in  the  manner  and  upon 
the'  terms  therein  stated,  by  a  mortgage  trust 
deed  of  the  lands,  buildings,  machinery, 
leases  of  realty,  and  fixtures  of  said  Oriental 
Print  Works  Company,  bearing  even  date 
herewith,  executed  and  delivered  by  it  in  pur- 
suance of  said  votes  to  Bald  International 
Trust  Company  as  trustee  for  the  bondhold- 
ers, which  mortgage  is  to  be  duly  filed  and 
recorded  Said  mortgage  is  hereby  referred 
to,  and  the  terms  thereof  made  a  part  of  this 
obligation.    •    •    • 

"This  bond  snail  not  be  valid  unless  the  cer- 
tificate endorsed  hereon  shall  have  been  sign- 
ed by  the  trustee. 

"In  testimony  whereof,  the  said  Oriental 
Print  Works  Company  has  caused  its  corpo- 
rate seal  to  be  hereto  affixed,  and  these  pres- 
ents to  be  signed  in  its  name  and  behalf  by 
Its  president  and  treasurer,  and  tbe  coupons 
attached  to  be  authenticated  by  a  fac-slmlle 
of  the  signature  of  Its  treasurer,  this  first 
day  of  October,  A.  D.  1900. 

"The  war  revenue  tax  hereon  has  been 
paid  by  stamps  on  said  trust  deed  duly  can- 
celed. 

"Oriental  Print  Works  Company, 

"By  Its  President,  Its  Treasurer. 

"Trustee's  Certificate. 
"This  is  to  certify  that  this  bond  Is  one  of 
the  series  described  in  the  mortgage  or  deed 
of  trust  mentioned  within. 

"International  Trust  Company, 

"By  Secretary." 

Tbe  appellant  claims  that  bis  rights  are 
to  be  determined  by  the  laws  of  Massachu- 
setts. As  the  bonds  and  coupons  which  con- 
stitute the  basis  of  bis  claim  against  the  re- 
spondent were  executed,  delivered  to  him, 
and  were  made  payable  in  the  state  of  Mas- 
sachusetts the  contention  of  the  appellant 
would  appear  to  be  correct  Barrett  v.  Dodge, 
16  R,  I.  740,  19  Atl.  530,  27  Am.  St  Rep.  77t. 

The  appellant  was  a  bona  fide  purchase; 
of  tbe  bonds,  for  the  sum  of  $9,600,  from 
Ferdinand  A.  Wyman,  the  treasurer  of  the 
Oriental  Print  Works  Company,  to  whom  the 
bonds  had  been  delivered  by  the  trustee 
under  the  trust  mortgage  deed,  in  accordance 
with  tbe  provisions  of  article  18  of  said  deed, 
before  the  maturity  of  the  bonds,  and  several 
months  before  the  appointment  of  the  re- 
ceiver of  said  company.  He  therefore  ob- 
tained the  bonds  from  their  proper  custodian. 
But  the  receiver  claims  that  a  careful  per- 
usal of  the  bonds  would  have  put  the  appel- 
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lant  upon  bis  Inquiry  to  ascertain  whether 
or  not  they  were  being  negotiated  by  the 
proper  parties,  and  that  the  clause  in  the 
bonds  referring  to  the  mortgage  gives  the 
necessary  notice.  Each  bond  contains  the 
statement  that  It  Is  executed  and  delivered 
in  pursuance  of  the  votes  of  the  stockholders 
and  directors  of  the  company  authorizing  the 
Issue  of  the  bonds  and  of  the  mortgage  there- 
in mentioned.  No  Invitation  Is  extended  to 
examine  the  records  of  the  company  for  a 
verification  of  this  statement.  And  payment 
of  the  bond  and  its  coupons  Is  secured  by 
mortgage  to  be  duly  filed  and  recorded,  which 
Is  referred  to  and  made  a  part  of  the  obliga- 
tion. No  mention  is  made  of  the  place  or 
places  where  such  record  may  be  found.  It 
was  evidently  Inserted  as  a  means  of  Identi- 
fying the  bond  as  one  covered  by  the  mort- 
gage. The  holder  of  the  bond  Is  Invited  to 
examine  the  mortgage  to  ascertain  the  de- 
tails by  which  payment  of  the  bond  and  its 
coupons  Is  secured,  and  that  is  all.  It  is  not 
a  warning  to.  examine,  before  you  purchase, 
in  order  that  you  may  not  be  Imposed  upon 
by  the  officers  of  the  company.  The  only 
caution  In  the  bond  is  contained  in  the  follow- 
ing clause:  "This  bond  shall  not  be  valid  un- 
less the  certificate  endorsed  hereon  shall  have 
been  signed  by  the  trustee."  As  the  trustee's 
certificate  was  duly  signed,  the  bond  was 
prima  facie  valid.  But,  if  the  petitioner  had 
examined  the  records,  he  would  have  found 
copies  of  the  aforementioned  votes  of  the 
directors  and  stockholders  of  the  company. 
But  he  would  not  have  been  concerned  with 
the  first  vote  or  Its  ratification  In  the  second 
vote,  because  for  the  purposes  of  this  case 
the  only  material  words  that  need  be  con- 
sidered are:  "That  the  said  president  and 
treasurer  be  and  they  hereby  are  authorized 
and  directed  to  cause  to  be  made,  Issued, 
negotiated  and  delivered  in  the  name  of  this 
company  coupon  bonds."  In  fact,  the  only 
things  that  the  receiver  claims  have  been 
done  without  authority  are  the  negotiation  and 
delivery  of  the  bonds.  Assuming  that  It  was 
the  duty  of  the  appellant  to  have  ascertained 
the  fact,  admitting  that  Ignorance  of  the  fact 
does  not  excuse  him,  charging  him  with 
knowledge  of  the  vote,  how  Is  he  affected  by 
it?  He  knows,  In  such  case,  that  the  presi- 
dent and  treasurer  are  authorized  and  direct- 
ed to  cause  to  be  negotiated  and  delivered, 
in  the  name  of  the  company,  coupon  bonds. 
The  vote  Is  silent  as  to  the  mode  In  which 
they  shall  act  The  acts  of  negotiation  and 
delivery  are  often  performed  by  agents,  in 
which  case  the  authority  of  the  agent  would 
have  to  be  ascertained.  It  is  claimed  by  the 
receiver  that  the  authority  conferred  upon 
these  officers  was  Joint,  and  must  be  exer- 
cised jointly.  That  does  not  mean  that  they 
must  both  be  physically  present  at  every 
negotiation  and  delivery.  It  does  not  mean 
even  that  In  case  of  the  employment  of  a 
broker  to  do  their  negotiating,  and  to  deliver 
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the  bonds,  both  must  actually  be  there.  It 
could  be  done  by  one  with  the  assent  of  the 
other,  and  that  assent  could  be  proved  as  a 
fact  In  the  usual  manner.  But  In  this  case 
these  officers  had  executed  these  obligations, 
had  taken  them  to  the  trustee  for  verification 
and  certificate,  the  trustee  had  certified  the 
bonds,  and  they  were  all  in  its  custody  until 
the  delivery  of  the  mortgage  trust  deed  to 
it,  when  50  bonds  were  delivered  by  the 
trustee  to  the  treasurer,  under  the  terms  of 
the  mortgage.  They  were  not  delivered  to 
the  president  and  treasurer,  but  to  the  treas- 
urer. If  the  corporation  had  desired  to  pro- 
tect Itself  against  the  negotiation  and  sale 
by  the  treasurer  alone,  it  could  easily  have 
done  so  by  providing  for  the  delivery  of  the 
bonds  by  the  trustee  to  both  president  and 
treasurer.  If  any  harm  has  come  to  the  com- 
pany, It  Is  on  account  of  its  own  lack  of  pre- 
caution, or  negligence;  and,  In  case  of  loss, 
the  loss  should  fall  upon  the  party  who  al- 
lowed the  paper  to  be  issued  rather  than 
upon  the  Innocent  purchaser.  Putnam's  Sons 
v.  MacLeod,  23  R.  I.  373,  377,  50  Atl.  646. 
But  it  does  not  appear  that  there  has  been 
any  loss  to  the  company.  It  is  true  that 
Wyman,  the  treasurer,  kept  the  $9,600,  and 
did  not  charge  himself  with  that  amount  on 
the  books  of  the  company.  However,  he 
claims  to  be  a  creditor  of  the  company  in 
these  proceedings  to  the  amount  of  $14,401.36, 
of  which  over  $13,000  is  for  advances  made 
to  the  company.  If  this  account  is  correct, 
and  no  claim  has  been  made  to  the  contrary, 
the  company  would  still  be  Indebted  to  him 
if  the  $9,600  should  be  charged  against  him. 

We  therefore  find  that  the  sale  of  the 
bonds  was  authorized  by  the  corporation. 

3.  The  receiver  claims  that  the  appellant, 
by  reason  of  the  agreement  made  by  him  with 
Wyman.  becomes  so  connected  with  Wyman's 
fraud  that  he  cannot  be  said  to  come  into 
court  with  clean  hands. 

The  appellant  argues  that  the  liability  of 
Wyman  to  him  was  that  arising  from  deceit 
in  the  sale  of  the  bonds,  a  liability  existing 
before  and  Irrespective  of  the  agreement  be- 
tween them,  and  that  the  agreement  did  not 
contemplate  the  extinguishment  or  reduction 
of  the  corporation's  liability  on  the  bonds, 
but  expressly  provided  for  keeping  it  alive, 
that  even  In  bankruptcy  security  given  by  a 
third  party  does  not  affect  the  rights  of  a 
creditor,  and  that  in  equity  this  Is  true,  even 
where  the  security  was  given  by  the  debtor. 
The  first  proposition  1b  maintained  by  the 
following  cases:  Commercial  National  Bank 
v.  Clarke,  180  Mass.  249,  62  N.  E.  370;  Mei> 
cantlle  Guaranty  Co.  v.  Hilton,  191  Mass. 
141,  77  N.  E.  312;  Hale  v.  Leatherbee,  175 
Mass.  547,  56  N.  E.  562.  And  the  second  Is 
supported  by  the  cases  of  Allen  v.  Danlelson. 
15  R.  I.  480,  8  Atl.  705,  and  Merrill  National 
Bank  v.  Jacksonville,  173  U.  S.  131,  19  Sup. 
Ct  360,  43  L.  Ed.  640.  We  find  nothing  In 
the  appellant's  agreement  with  Wyman  to 
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prevent  his  proceeding  upon  his  petition  tn 
this  cause. 

Our  conclusion  Is  that  the  appellant  is  en- 
titled to  the  relief  prayed  for.  Therefore  the 
decree  of  the  superior  court  Is  reversed,  and 
the  cause  Is  remanded  to  the  superior. court, 
with  directions  to  enter  a  decree  admitting 
the  petitioner  as  a  preferred  creditor  of  said 
Oriental  Print  Works  Company  for  the 
amount  now  in  the  hands  of  the  receiver  pro- 
duced by  the  sale  of  the  property  covered  by 
the  trust  mortgage  aforesaid,  and  as  an  un- 
secured creditor  for  the  balance  of  his  claim 
on  said  bonds,  and  that  the  money  derived 
from  the  sale  of  the  property  covered  by  said 
mortgage  may  be  paid  to  him. 


(18  R.  L  «U) 

FIRST  NAT.  BANK  OF  PAWTUCKBT  ▼. 

LITTLEFIELD  et  aL 
(Supreme  Court  of  Rhode  Island.    July  8, 1907.) 

Bnxs  and  Notes— Renewal— Payment. 

A  national  bank  went  into  voluntary  liqui- 
dation for  the  purpose  of  merging  itself  with  a 
trust  company,  to  which  all  of  the  capital  stock 
of  the  bank  was  transferred,  the  trust  company 
taking  over  the  various  deposits,  accounts,  and 
certain  of  its  discounts,  which  were  considered 
good,  not  including  certain  notes  of  the  C.  Com- 
pany. After  the  liquidation,  the  bank  ceased  to 
make  new  loans.  On  the  notes  of  the  C.  Com- 
pany becoming  due,  the  president  of  the  bank 
Informed  P.,  who  had  been  cashier  of  the  bank 
and  was  manager  of  the  trust  company,  that 
he  wished  to  renew  them,  whereupon  the  old 
notes  were  taken  up  and  marked,  "Paid,"  and 
for  them  checks  were  drawn  by  the  C.  Com- 
pany on  the  trust  company,  and  the  C.  Com- 
pany's deposit  account  with  the  trust  company 
was  immediately  credited  with  the  proceeds  of 
the  new  notes,  and  the  trust  company  did  not 
repudiate  the  acts  of  the  manager.  Held  to 
constitute  a  payment  of  the  old  notes  and  the 
making  of  a  new  loan  either  by  the  trust  com- 
pany or  by  the  bank,  acting  with  the  assent  of 
the  trust  company  as  its  sole  stockholder. 

BUI  by  First  National  Bank  of  Pawtucket 
against  Harriet  M.  Littlefleld  and  others,  a* 
executors  of  the  will  of  George  L.  Little- 
fleld, deceased,  to  establish  decedent's  liabili- 
ty as  a  stockholder  of  the  Cumberland  Mills 
Company  for  an  indebtedness  of  such  com- 
pany because  of  its  failure  to  file  certifi- 
cates showing  its  financial  condition  for  1898 
and  1S99.    BUI  dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Cyrus  M.  Van  Slyck  and  Frederick  A. 
Jones,  for  complainant  Edwards  &  Angell 
(Albert  Gerald,  of  counsel),  for  respondents. 

DUBOIS,  J.  This  Is  a  suit  In  equity 
brought  to  enforce  stockholders'  liability, 
under  Gen.  Laws  1896,  c.  180,  }  11,  and  cer- 
tified by  the  Superior  Court  to  this  court  for 
determination  under  the  provisions  of  Court 
and  Practice  Act  1905,  §  338.  Heard  upon 
bill,  answer,  and  proofs.  The  complainant  is 
a  judgment  creditor  of  the  Cumberland  Mills 
Company,  a  Rhode  Island  corporation  es- 
tablished in  the  town  of  Cumberland,  and 


the  respondents  are  the  executors  of  the  will 
of  George  L.  Littlefleld,  late  of  Pawtucket, 
deceased.  The  liability  which  the  complain- 
ant seeks  to  enforce  in  this  proceeding  arlBes 
out  of  the  failure  to  file  certificates  showing 
the  financial  condition  of  the  corporation  in 
the  years  1898  and  1899.  The  judgment  in 
favor  of  the  complainant  against  the  cor- 
poration Is  based  on  notes  made  by  the  cor- 
poration April  24,  1900,  and  July  5,  1900. 
These  notes,  the  complainant  claims,  wens 
given  In  renewal  of  notes  made  by  the  cor- 
poration, October  24,  1899,  and  January  5, 
1900,  both  prior  to  the  filing  of  the  certifi- 
cate. 

The  following  material  facts  have  been  es- 
tablished: The  Cumberland  Mills  Company 
Is  a  manufacturing  corporation,  organized 
under  the  laws  of  Rhode  Island  in  1866.  Its 
manufactory  has  always  been  established  In 
the  town  of  Cumberland;  and  It  and  its 
stockholders  are  subject  to  the  laws  of  the 
state  relating  to  manufacturing  corporations 
and  their  stockholders.  George  L  Littlefleld, 
the  defendant's  testator,  prior  to  June  25, 
■1898,  and  thence  continuously  to  the  time  of 
his  death  In  1902,  owned  275  shares,  of  the 
par  value  of  $50  each,  of  the  capital  stock  of 
the  Cumberland  Mills  Company,  all  of  which 
were  paid  up  to  their  par  value.  In  1898  the 
law  required  the  Cumberland  Mills  Company 
to  file  in  the  office  of  the  town  clerk  of  Cumber- 
land annually,  on  or  before  February  15th,  si 
certificate,  signed  by  a  majority  of  the  direc- 
tors, truly  stating  the  amount  of  its  capital 
stock  actually  paid  In,  the  value  as  last  as- 
sessed for  a  town  tax  of  its  real  estate,  the 
value  of  Its  personal  assets,  and  the  amount 
of  Its  debts  or  liabilities  on  the  31st  day  of 
December  of  the  year  next  preceding.  The 
law  further  provided  that,  in  the  event  of 
failure  of  the  company  so  to  do,  all  the  stock- 
holders should  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  exist- 
ing, and  for  all  that  should  be  contracted  be- 
fore such  notice  should  be  given,  and  that 
such  liability  should  be  limited  to  the  shares 
of  .such  members  paid  up  to  the  par  value 
thereof,  and  in  an  additional  amount  up  to, 
but  not  exceeding  the  par  value  of  said  shares. 
Gen.  Laws,  c  180,  {$  11, 12, 13.  This  law  was 
repealed  March  28,  1901,  but  with  a  saving 
clause  that  "no  such  repeal  shall  affect  any 
liability  existing  at  the  time  of  the  passage 
of  this  act"  Pub.  Laws,  c  839,  if  L  2,  4. 
The  Cumberland  Mills  Company  failed  to 
file  the  required  certificate  in  1898,  and  also 
failed  to  file  It  in  1899.  But  on  February 
17,  1900,  the  company  filed  the  required  cer- 
tificate for  that  year,  showing  the  condition 
of  the  company  December  31,  1899.  From 
some  time  prior  to  1898,  to  some  time  sub- 
sequent to  1900,  the  late  Olney  Arnold,  of 
Pawtucket  was  president  of  the  First  Na- 
tional Bank  of  Pawtucket,  complainant  and 
treasurer  of  the  Cumberland  Mills  Company. 
Earl  S.  Binford  was  discount  clerk  of  tne> 
plaintiff  from  1865  to  1900,  and  kept  the  dla- 
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count  book.  This  book  shows  the  following 
entries:  July  5,  1898,  a  six  months'  note  of 
the  Cumberland  Mills  Company  for  $13,000, 
due  January  5,  1809,  Interest,  $33223;  net  of 
note,  $12,667.77.  January  5,  1899,  a  six 
months'  note  of  the  same  company  for  $13,- 
000,  due  July  5,  1899,  interest,  $326.81 ;  net 
of  note  $12,673.19.  July  5,  1899,  a  six 
months'  note  of  the  same  company  for  $13,000, 
due  January  5.  1900,  Interest,  $332.23;  net 
of  note,  $12,667.77.  January  5,  1900,  a  slx- 
months  note  of  the  same  company  for  $13,- 
000,  due  July  5,  1900,  Interest  $390;  net  of 
note  $12,610.  October  24, 1898,  a  six  months' 
note  of  the  Cumberland  Mills  Company  for 
$17,000,  due  April  24,  1899,  interest,  $429.73; 
net  of  note.  $16,570.27.  April  24,  1899,  a  six 
months'  note  of  the  same  company  for  $17,- 
000,  due  October  24,  1899,  interest  $432.08; 
net  of  note,  $16,567.92.  October  24,  1S99,  a 
six  months'  note  of  the  same  company  for 
$17,000,  due  April  24,  1900,  interest,  $429.72; 
net  of  note,  $16,570.28. 

Mr.  Blnford  testified  that  probably,  and 
as  far  as  he  knew,  the  $13,000  notes  of  Jan- 
nary  5th  and  July  5th,  in  the  year  1899.  and 
the  one  of  January  6,  1900,  and  the  $17,000 
notes  of  April  24th  and  October  24th,  in  the 
year  1899,  were  given  to  take  up  the  previous 
notes  for  the  same  amounts,  falling  due  on 
those  respective  dates.  And  be  also  testified 
that  his  connection  with  the  First  National 
Bank  ceased  on  February  14,  1900.  William 
HV  Park  has  been  cashier  of  the  complain- 
ant since  1865.  In  the  middle  of  February, 
1900,  he  became  also  manager  of  the  Paw- 
tucket  branch  of  the  Industrial  Trust  Com- 
pany, and  has  held  both  offices  since  that 
date.    Mr.  Park  testified  that  on  March  8, 

1900,  at  a  special  meeting  of  the  stockholders 
of  the  complainant,  It  was  "unanimously 
voted  that  the  First  National  Bank  of  Paw- 
tucket,  R.  I.,  be  placed  in  voluntary  liquida- 
tion, under  the  ■  provisions  of  sections  5220 
and  5221,  United  States  Revised  Statutes,  to 
take  effect  March  8,  1900."  Rev.  St  U.  S. 
Si  5220,  5221,  5222,  5223    [U.   S.  Comp.  St 

1901,  pp.  3503,  3504],  read  as  follows: 

"Sec.  6220.  Any  association  may  go  into 
liquidation,  and  be  closed  by  the  vote  of  its 
shareholders  owning  two-thirds  of  its  stock. 

"Sec.  5221.  Whenever  a  vote  Is  taken  to  go 
Into  liquidation  It  shall  be  the  duty  of  the 
board  of  directors  to  cause  notice  of  this 
fact  to  be  certified,  under  the  seal  of  the  as- 
sociation, by  Its  president  or  cashier,  to  the 
Comptroller  of  the  Currency,  and  publica- 
tion thereof  to  be  made  for  a  period  of  two 
months  in  a  newspaper  published  in  the  city 
Of  New  York,  and  also  in  a*,  newspaper  pub- 
lished in  the  city  or  town  in  which  the  as- 
sociation Is  located,  or  if  no  newspaper  is 
there  published,  then  In  the  newspaper  pub- 
lished nearest  thereto,  that  the  association  is 
dosing  up  its  affairs,  and  notifying  the 
holders  of  its  notes  and  other  creditors,  to 
present  the  notes  and  other  claims  against 
the  association  for  payment 


"Sec.  5222.  Within  six  months  from  the 
date  of  the  vote  to  go  into  liquidation,  the 
association  shall  deposit  with  the  treasurer  of 
the  United  States,  lawful  money  of  the 
United  States  sufficient  to  redeem  all  Its  out- 
standing circulation.  The  treasurer  shall 
execute  duplicate  receipts  for  money  thus 
deposited,  and  deliver  one  to  the  association 
and  the  other  to  the  Comptroller  of  the  Cur- 
rency, stating  the  amount  received  by  him, 
and  the  purpose  for  which  it  has  been  re- 
ceived; and  the  money  shall  be  paid  Into  the 
treasury  of  the  United  States,  and  placed  to 
the  credit  of  such  association  upon  redemp- 
tion account 

"Sec.  5223.  An  association  which  Is  In 
good  faith  winding  up  Its  business  for  the 
purpose  of  consolidating  with  another  as- 
sociation shall  not  be  required  to  deposit  law- 
ful money  for  its  outstanding  circulation; 
but  its  assets  and  liabilities  shall  be  re- 
ported by  the  association  with  which  it  Is  in 
process  of  consolidation." 

Mr.  Park  also  testified  that  at  the  stock- 
holders' meeting  of  March  8,  1900,  the  follow- 
ing resolution  was  unanimously  adopted: 
"Whereas,  It  has  been  this  day  voted  that 
this  bank  be  plhoed  In  voluntary  liquidation 
under  the  provisions  of  sections  5220  and 
5221,  of  the  Revised  Statutes  of  the  United 
States,  and  whereas,  this  bank  desires  for  the 
purposes  of  such  liquidation  to  convert  its 
assets  Into  cash  and  to  sell,  assign,  transfer, 
and  convey  all  the  real  estate  and  personal 
property  other  than  cash  now  held  and  owned 
by  it  it  Is  now  therefore  voted  that  Edward 
L.  Freeman  and  Darius  I*  Goff,  or  in  the 
event  of  the  decease  of  either,  then  the  sur- 
vivor of  them,  be  and  they  are  hereby  au- 
thorized and  empowered  to  sell,  assign,  trans- 
fer, and  convey  upon  such  consideration  in 
cash  as  thsy  may  deem  advisable,  any  and 
all  of  the  property,  real  or  personal,  other 
.than  cash,  now  belonging  to  said  bank,  and 
to  receive  the  purchase  price  thereof,  and  to 
receipt  in  the  name  and  in  behalf  of  said 
bank  for  the  proceeds  of  such  sales,  and  to 
make,  execute,  acknowledge,  and  deliver  In 
the  name  of  said  bank  good  and  effectual  as- 
signments, transfers,  and  conveyances  of  any 
property  so  sold,  assigned,  transferred  or 
conveyed."  He  further  testified  that  at  the 
time  of  this  meeting  the  capital  stock  of  the 
complainant  consisted  of  3,000  shares  of  the 
par  value  of  $100  each,  whereof  2,591  were 
represented  at  the  meeting.  And  also  that 
after  the  vote  for  liquidation  was  passed,  and 
prior  to  April  26,  1900,  the  stockholders  sold 
the  whole  3,000  shares  to  the  Industrial  Trust 
Company  for  $300,000;  and  that  the  new  and 
sole  stockholder  took  over  the  deposit  ac- 
counts of  the  plaintiff,  and  certain  notes  that 
they  considered  good  beyond  question,  but 
did  not  take  over  the  Cumberland  Mills 
notes  of  October  24,  1899,  and  January  5. 
1900,  for  $17,000  and  $13,000,  respectively, 
and  that  these  notes  remained  the  property 
of  the  complainant.    He  further  testified  that 
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after  the  vote  of  March  8,  1900,  the  plaintiff 
did  not  make  new  loans  or  discount  any  new 
paper,  nothing  except  renewals,  and  that  said 
complainant  bank  Is  still  in  process  of  liqui- 
dation.   - 

The  purpose  and  object  of  the  stockholders 
of  the  complainant  in  passing  the  vote  of 
March  8,  1900,  viewed  In  the  light  of  subse- 
quent events,  was  to  wind  up  its  business  for 
the  purpose  of  selling  out  to  the  Industrial 
Trust  Company,  as  was  afterwards  done. 
For  the  convenience  of  the  Industrial  Trust 
Company,  Pawtucket  Branch,  which  had  be- 
come the  holder  of  all  the  shares  of  stock  of 
the  First  National  Bank  of  Pawtucket,  its 
own  business,  and  the  winding-up  business  of 
the  latter  corporation,  was  conducted  In  Paw- 
tucket, in  the  rooms  and  by  the  officers  of 
the  former.  In  other  words,  the  winding-up 
business  of  the  complainant  was  controlled 
and  directed  by  the  Industrial  Trust  Com- 
pany, Pawtucket  Branch. 

On  the  24th  day  of  April,  1900,  the  time 
of  the  maturity  of  the  $17,000  note,  dated 
October  24,  1899,  Mr.  Olney  Arnold,  treasurer 
of  the  Cumberland  Mills  Company  and  presi- 
dent of  the  First  National  Bank,  Informed 
Mr.  Park,  the  cashier  of  the  First  National 
Bank  and  manager  of  the  Industrial  Trust 
Company,  Pawtucket  Branch,  that  he  wish- 
ed to  renew  that  note.  In  consequence  of 
that  request  Mr.  Park  directed  the  discount 
clerk  to  renew  it  This  was  accomplished  in 
the  manner  following:  On-  the  26th  of  April, 
1900,  Mr.  Arnold  carried  into  the  bank  the 
note  for  $17,000  at  four  months,  dated  April 
24,  1900,  and  a  check  drawn  by  the  Cumber- 
land Mills  on  the  Pawtucket  Branch  of  In- 
dustrial Trust  Company,  for  $17,000,  to  the 
order  of  note,  and  handed  them  to  the  cash- 
ier, who  handed  them  to  the  discount  clerk, 
directing  him  generally  to  make  the  proper 
entries  for  renewal.  Mr.  Arnold  received  the 
note  maturing  April  24,  1900,  stamped  "Paid." 
The  entries  were  as  follows:  On  the  cash 
book  of  the  First  National  Bank  cash  was 
charged,  note  of  the  Cumberland  Mills  Com- 
pany paid,  $17,000;  Interest  received,  dis- 
count, note  Cumberland  Mills  Company,  $288.- 
07;  and  cash  was  credited  with  the  note  of 
the  Cumberland  Mills  Company  discounted, 
$17,000.  On  the  books  of  Industrial  Trust 
Company  entries  were  made  showing  the  fol- 
lowing procedure:  The  check  was  deposited 
to  the  credit  of  First  National  Bank,  and 
charged  against  the  account  of  Cumberland 
Mills.  At  the  same  time  a  "debit  slip"  for  $16,- 
711.93,  the  difference  between  the  face  of  the 
new  note  and  the  discount,  was  lodged  with 
the  trust  company,  and  the  amount  of  this 
"debit  slip"  credited  to  the  deposit  account 
of  the  Cumberland  Mills  and  charged  against 
the  deposit  account  of  the  First  National 
Bank.  The  office  of  the  First  National  Bank 
was  In  the  banking  rooms  of  Industrial  Trust 
Company,  the  cashier  of  the  First  National 
Bank  was  the  manager  of  the  Pawtucket 
branch  of  the  trust  company,  and  the  result 


of  the  transaction  was  to  decrease  the  de- 
posit account  of  Cumberland  Mills  and  in- 
crease the  deposit  account  of  the  First  Na- 
tional Bank  by  the  sum  of  $288.07,  the 
amount  of  the  discount  or  Interest  on  the 
note.  July  5,  1900,  the  time  of  maturity  of 
the  $13,000  note,  dated  January  5,  1900,  Mr. 
Arnold  again  Informed  the  cashier  of  the 
First  National  Bank  that  it  was  necessary  to 
renew  that  note,  and  at  the  some  time  hand- 
ed him  a  new  note  for  $13,000,  dated  July  5, 
1900,  and  a  check  drawn  by  the  Cumberland 
Mills  Company  on  Industrial  Trust  Company, 
Pawtucket  Branch,  to  the  order  of  note,  for 
$13,000.  The  check  and  note  were  handed  by 
the  cashier  to  the  discount  clerk,  who  was  in- 
structed to  make  the  proper  entries  for  the 
renewal  of  the  $13,000  note  maturing  that 
day.  The  same  course  was  taken  with  re- 
spect to  that  note  as  had  been  taken  with  re- 
spect to  the  $17,000  note  which  matured  the 
24th  day  of  the  preceding  April.  No  cash 
passed  as  a  part  of  these  transactions. 
Amounts  equal  to  the  Interest  on  the  note 
were  transferred  from  the  deposit  account 
of  the  Cumberland  Mills  with  Industrial 
Trust  Company  to  the  deposit  account  of 
First  National  Bank  with  Industrial  Trust 
Company.  On  March  19,  1902,  George  I* 
Iilttlefleld  died,  leaving  a  will  whereof  the 
defendants  qualified  as  executors,  and  on 
September  17,  1902,  within  six  months  from 
the  date  of  the  first  advertisement  by  the  re- 
spondents of  the  notice  of  their  qualification, 
the  complainant  filed  in  the  office  of  the  pro- 
bate clerk  of  Pawtucket  a  statement  of  its 
claim  against  the  estate  of  George  L.  Little- 
field,  and  the  claim  was  disallowed.  Prior  to 
the  filing  of  the  bill  of  complaint  the  com- 
plainant recovered  judgment  against  the 
Cumberland  Mills  Company,  in  an  action 
founded  upon  the  $17,000  note  of  April  24, 
1900,  and  the  $13,000  note  of  July  5,  1900, 
whereon  execution  was  returned  unsatisfied. 
After  the  filing  of  the  bill  of  complaint  tne 
complainant  received  from  the  assignee  of  the 
Cumberland  Mills  Company  $14,264.55  on  ac- 
count of  the  judgment. 

The  complainant  claims  that  the  question 
of  liability  resolves  itself  Into  the  question 
whether  or  not  the  transactions  of  April  24 
and  July  5,  1900,  under  the  circumstances, 
amounted  to  a  payment  of  the  notes  matur- 
ing on  those  days,  respectively,  and  the  cre- 
ation of  a  new  Indebtedness  of  the  Cumber- 
land Mills  Company,  or  amounted  to  a  renew- 
al and  continuance  of  an  existing  Indebted- 
ness ;  that,  if  the  Indebtedness  evidenced  by 
the  notes  was  an  indebtedness  created  on  the 
day  of  the  dates  of  those  notes,  it  was  created 
after  the  Cumberland  Mills  Company  had 
filed  a  statutory  certificate  which  would  re- 
lieve its  stockholders  from  liability;  that  if, 
on  the  other  hand,  the  Indebtedness  evidenced 
by  the  notes  was  but  a  continuance  of  the 
Indebtedness  evidenced  by  the  notes  in  re- 
newal of  which  they  were  given,  respective- 
ly, then  the  indebtedness  so  represented  by 
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the  notes  was  an  indebtedness  which  was  In 
existence  February  15,  1900,  and  for  which 
the  stockholders  are  liable — and  argues,  first, 
that  the  transactions  of  April  24  and  July  5, 
1900,  did  not  extinguish  the  then  existing 
indebtedness  of  the  Cumberland  Mills,  but 
simply  continued  it,  and  that  the  question 
is:    "What  did  the  parties  intend?" 

The  con.plainant  admits  that  the  transac- 
tions in  the  case  at  bar  were  in  effect  the 
same  as  those  set  forth  in  reference  to  notes 
held  by  certain  banks  mentioned  in  Merrl- 
man  v.  Social  Mfg.  Co.,  12  R.  I.  175,  180; 
that  It  was  practically  the  surrender  of  the 
maturing  note  marked  "Paid"  upon  the  re- 
ceipt of  a  check,  the  discounting  of  a  new 
note,  and  crediting  the  proceeds  of  the  dis- 
count to  the  holder  on  the  books  of  the  bank; 
that  the  additional  entries  in  this  case  were 
necessitated  by  the  fact  that  the  complain- 
ant bank  was  In  liquidation,  and  not  trans- 
acting a  banking  business,  and  that  the  debt- 
ors, as  well  as  the  complainant,  were  deposi- 
tors in  another  banking  institution,  and 
claims  that  the  facts  In  the  case  at  bar  differ 
from  the  facts  stated  in  Merriman  v.  Social 
Mfg.  Co.,  supra,  In  two  important  particu- 
lars: (1)  In  this  case  the  Intention  of  the 
parties  was  clearly  and  definitely  expressed 
by  the  declarations  of  the  treasurer  of  the 
Cumberland  Mills,  at  the  times  when  the 
new  notes  were  given,  that  they  were  given 
In  renewal  of  the  maturing  notes.  (2)  The 
representatives  of  both  parties  to  the  trans- 
actions were  fully  aware  that  the  bank  had 
ceased  to  transact  a  banking  business  and 
was  no  longer  In  position  to  loan  money. 
And  the  complainant  argues,  secondly,  that 
the  action  of  the  cashier  and  the  discount 
clerk,  In  so  far  as  they  attempted,  If  they 
did,  to  extinguish  the  existing  indebtedness 
by  accepting  the  new  note  and  the  check, 
was  ultra  vires  and  the  debtor  corporation, 
through  the  knowledge  of  its  treasurer,  Is 
charged  with  notice  to  that  effect;  that  the 
transactions  of  April  and  July,  1900,  were 
after  the  complainant  had  gone  into  liquida- 
tion; that,  when  the  bank  went  into  liquida- 
tion, Its  business  ceased;  that  after  that 
there  was  no  authority  on  the  part  of  the 
officers  of  the  bank  to  transact  any  business 
in  the  name  of  the  bank  so  as  to  bind, 
its  shareholders,  unless  such  authority  had 
been  expressly  conferred  by  the  shareholders; 
that  no  such  express  authority  appears  in 
this  case,  and  that  the  power  of  the  cashier 
or  other  officer  of  the  bank  to  bind  it  by 
transactions  after  it  was  put  into  liquida- 
tion is  that  which  results  by  implication 
from  the  duty  to  wind  up  and  close  its 
affairs,  and  that  duty  consists  of  the  col- 
lection and  reduction  Into  money  of  the  as- 
sets of  the  bank  and  the  payment  to  the 
creditors  equally  and  ratably,  so  far  as  the 
assets  prove  sufficient;  that  the  acts  of  a 
cashier  transcending  his  authority  are  not 
binding  upon  the  institution  In  favor  of  one 
who  has  notice. 


The  question  in  the  first  proposition  sub- 
mitted by  the  complainant's  argument — 
"What  did  the  parties  intend?"— would  be 
more  nearly  correct  if  it  should  read:  "Who 
were  the  parties,  and  what  did  they  intend?" 

The  force  of  the  argument  in  support  of 
the  second  proposition  must  be  conceded  in 
every  case  to  which  it  is  applicable,  but  it  is 
not  applicable  in  this  case  of  a  solvent  corpo- 
ration whose  business  Is  being  wound  up  at 
the  will  and  pleasure  and  for  the  benefit  of 
a  trust  company  which  is  its  sole  stockhold- 
er, owner  of  Its  assets,  and  its  successor  in 
business.  The  fact  that  the  Industrial  Trust 
Company,  Pawtucket  Branch,  did  not  take 
over  the  Cumberland  Mills  notes  of  October 
24,  1899,  and  January  5,  1900,  is  of  no  conse- 
quence; the  taking  over  being  mere  matter 
of  detail  that  could  be  attended  to  at  any 
time.  The  notes  in  question  equitably  were 
its  property.  If  they  were  paid  to  the  First 
National  Bank  of  Pawtucket,  the  proceeds 
would  inure  to  the  benefit  of  the  shareholder 
of  the  bank,  the  Industrial  Trust  Company, 
and,  if  they  were  to  be  renewed,  it  could  only 
be  done,  as  it  was  done,  with  the  knowledge 
and  consent  of  the  Industrial  Trust  Compa- 
ny, Pawtucket  Branch,  and  through  its  offi- 
cers.  The  old  notes  were  taken  up  and  paid 
for  with  checks  drawn  by  the  Cumberland 
Mills  Company  on  the  Industrial  Trust  Com- 
pany, Pawtucket  Branch,  and  there  is  a  total 
lack  of  evidence  tending  to  show  that  the  In- 
dustrial Trust  Company  ever  attempted  to 
repudiate,  or  even  criticize,  the  acts  of  the 
manager  of  its  Pawtucket  branch  in  relation 
to  the  discount  of  the  new  notes. 

The  reasons  given  by  the  complainant  in 
its  attempt  to  differentiate  the  present  case 
from  the  case  of  Merriman  v.  Social  Mfg. 
Co.,  12  B.  I.  175,  are  unsatisfactory.  The 
evidence  convinces  us  that  the  making  of 
the  new  loan  to  the  Cumberland  Mills  Com- 
pany was  the  act  of  the  Industrial  Trust 
Company,  Pawtucket  Branch,  but,  even  If  it 
should  be  construed  to  be  the  act  of  the 
First  National  Bank  of  Pawtucket,  it  was 
valid  as  an  exercise  of  power  assented  to  by 
Its  sole  stockholder.  The  case  is  completely 
governed  by  the  case  of  Merriman  v.  Social 
Mfg.  Co.,  supra. 

The  complainant  having  failed  to  substan- 
tiate Its  claim,  the  bill  should  be  dismissed. 

Cause  remanded  to  the  superior  court, 
with  direction  to  enter  a  decree  dismissing 
complainant's  bill  of  complaint,  with  costs. 


(88  R.  L  407) 

DWYER  et  aJL  v.  BOARD  OF  CANVASSERS 

AND  REGISTRATION  OF  CITY 

OF  PROVIDENCE. 

(Supreme  Court  of  Rhode  Island.    July  5, 1907.) 

Certiorari— Scopb  or  Writ— Electior  Con- 
test—Review. 

Where  a  city  board  of  canvassers  and  reg- 
istration determined  that  a  caucus  for  the  elec- 
tion of  members  of  the  Democratic  city  com- 
mittee was  illegal  and  void,  and  that  no  person 
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had  been  legally  elected  thereat  to  any  office  or 
nomination,  certiorari  was  not  maintainable  to 
review  such  finding  and  obtain  a  judgment  that 
petitioners  were  duly  elected  as  members  of 
the  Democratic  city  committee  of  the  First  Ward 
of  such  city,  and  were  entitled  to  sit  as  mem- 
ben  of  such  board  in  the  place  of  holdover  mem- 
bers of  the  committee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  5  38.] 

Certiorari  by  Timothy  P.  Dwyer  and  others 
against  the  board  of  canvassers  and  regis-  ' 
tratlon  of  city  of  Providence.     Heard  on 
petition  for  the  writ.    Dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  Doran  and  James  H.  Thurston,  for 
petitioners.  Albert  A.  Baker,  City  Sol.,  for 
respondents. 

BLODGETT,  J.  Substantially  the  same 
questions  are  raised  and  sought  to  be  deter* 
mined  in  this  petition  for  a  writ  of  certiorari 
as  were  sought  to  be  determined  when  the 
quo  warranto  proceedings  In  Greenough,  Atty. 
Gen.,  v.  Lucey  et  al.,  28  R.  I.  230,  66  Atl. 
300,  were  before  the  court  Both  the  present 
proceeding  and  the  former  one  assert  that 
the  petitioners  were  duly  elected  as  members 
of  the  First  Ward  Democratic  city  committee 
of  the  city  of  Providence  on  September  27, 
1906,  and  seek  a  reversal  of  the  decision  of 
the  board  of  canvassers  and  registration  of 
said  city — that  the  caucus  held  on  that  day 
was  Illegal  and  void,  with  the  consequent  re- 
sult that  certain  persons  by  reason  thereof 
are  holdover  members  of  said  committee. 

1.  The  case  presented  is  not  a  case  which 
Justifies  the  interposition  of  the  court  in  this 
form  of  proceeding.  The  finding  of  the  board 
of  canvassers  and  registration  was  "that  said 
caucus  was  illegal  and  void,  and  that  no  per- 
son was  legally  elected  thereat  to  any  office 
or  nomination."  The  prayer  of  the  petition 
for  this  writ  of  certiorari  is  "tnat  the  pro- 
ceedings of  said  board  therein  may  be  re- 
viewed, and  that  the  decision  of  said  board 
so  far  as  it  declares  said  caucus  illegal  may 
be  quashed,  and  the  vote  of  said  caucus  elect- 
ing petitioners  to  said  office  of  said  committee 
may  be  carried  out,  and  that  petitioners  have 
such  other  and  further  relief  as  the  cir- 
cumstances require."  Were  the  prayer  of 
the  petition  to  be  granted,  It  would  require 
the  court  not  merely  to  hold  that  the  caucus 
In  question  was  a  legal  and  valid  caucus,  but 
to  decide  which  set  of  two  opposing  sets  of 
candidates  was  elected  thereat,  and  that,  too, 
In  a  proceeding  to  which  neither  the  present 
holdover  members  of  said  committee  nor  the 
candidates  in  opposition  to  the  petitioners 
at  said  caucus  are  or  can  properly  be  made 
parties,  or  be  served  with  process,  and  in 
which  no  judgment  of  ouster  could  be  entered. 
This  obviously  Involves  a  bearing  of  the  case 
upon  its  merits  and  upon  evidence.  More 
than  this,  It  is  legally  possible  that,  even 
were  it  a  legal  and  valid  caucus,  there  might 


still  be  no  election  by  reason  of  a  tie  vote 
for  opposing  candidates.  The  case  Is  differ- 
ent from  that  which  would  be  presented  had 
the  decision  below  affirmed  the  validity  of 
the  action  of  the  caucus,  and  the  writ  were 
sought  to  obtain  a  decision  here  that  the 
caucus  was  invalid,  In  which  case  it  is  ap- 
parent that  the  determination  that  the  caucus 
was  Illegal  and  quashing  the  decision  below 
ipso  facto  would  determine  that  there  was 
no  election  thereat. 

In  Smith  v.  Burrillville  Town  Council,  19 
R.  I.  61,  63,  31  Atl.  578,  579,  it  was  said,  by 
Tilllnghast,  J. :  "And  we  are  of  the  opinion 
that  as  certiorari  does  not  serve  the  purpose 
of  an  appeal  or  bill  of  exceptions,  and  does 
not  involve  the  investigation  of  facts,  not 
appearing  upon  the  record,  unless  they  are 
jurisdictional,  the  proper  practice  is  not  to 
send  up  the  evidence  adduced  before  the  in- 
ferior tribunal.  *  *  *  If  it  is  desired  to 
enlarge  the  scope  of  the  common-law  proceed- 
ings so  as  to  make  it  serve  the  purposes  of 
a  bill  of  exceptions  or  of  a  petition  for  a  new 
trial,  and  thereby  confer  upon  this  court  ju- 
risdiction to  correct  errors  of  law  and  also 
to  review  findings  of  fact,  thus  necessitating 
the  sending  up  of  the  evidence,  it  is,  of 
course,  competent  for  the  General  Assembly 
to  provide  tbecefor  by  statute,  as  has  al- 
ready been  done  in  many  of  our  sister  states. 
This  would  secure  uniformity  of  practice, 
and  prevent  the  possibility  of  any  such  ar- 
bitrary proceedings  on  the  part  of  inferior 
tribunals,  as  are  suggested  by  counsel  for 
the  petitioner.  But  until  some  such  statute 
shall  have  been  enacted  we  must  limit  the 
proceeding  to  its  common-law  functions." 
And  In  Commonwealth  v.  Ramsay,  166  Pa. 
642,  31  Atl.'  345,  it  was  said  by  the  Supreme 
Court  of  Pennsylvania :  "This  is  a  certiorari, 
and  it  brings  up  for  review  nothing  but  the 
record.  *  *  *  we  might  be  unable  to  see 
in  some  of  these  cases  why,  upon  the  facts  he 
has  stated,  one  vote  was  held  to  be  legal  and 
another  to  be  illegal,  if  an  appeal  had  been 
given  in  this  class  of  cases,  and  we  were  re- 
quired to  review  them  on  their  merits.  But 
an  appeal  Is  not  given.  The  merits  are  not 
before  us.  Upon  this  writ  it  is  our  duty  to 
see  that  the  successive  steps  taken  in  the 
investigation  are  in  accordance  with  the 
statute  that  has  prescribed  them,  but  with 
the  conclusions  of  the  court  below  or  its 
reasons  for  adopting  them  we  have  no  con- 
cern. *  *  *  But  in  proceedings  like  that 
before  us  that  are  creatures  of  a  statute,  and 
are  provided  for  a  specific  purpose,  we  must 
look  to  the  statute  for  the  extent  to  which 
the  judgment  is  reviewable.  In  this  case  no 
form  of  review  Is  provided.  Our  supervisory 
control  is  that  only  which  may  be  exercised 
in  certiorari ;  and  that  does  not  extend  to  a 
review  of  the  questions  decided."  In  the 
recent  case  of  State  v.  Reynolds,  190  Mo. 
578,  89  S.  W.  877  (1905),  the  Missouri  statute 
provided  as  follows:  "Sec.  23.  Any  action 
or  neglect  of  the  officer  or  members  of  a  po- 
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lltlcal  convention  or  committee,  or  of  any 
judge  or  clerk  of  primary  election,  or  of  any 
public  officer,  or  board,  with  regard  to  the 
right  of  any  person  to  participate  in  a  prima- 
ry election,  convention  or  committee,,  or  to 
register,  or  with  regard  to  any  right  given 
to,  or  duty  prescribed  for,  any  elector,  politi- 
cal committee,  political  convention,  officer  or 
board,  by  this  act,  shall  be  reviewable  by  the 
appropriate  remedy  of  mandamus  or  cer- 
tiorari as  the  case  may  require."  Laws  1901, 
p.  162  [Ann.  .St  1906,  S  7162].  The  con- 
troversy was  over  a  nomination  at  a  primary 
election  for  member  of  the  House  of  Dele- 
gates, and  the  court  says  (page  586  of  190 
Mo.,  and  page  879  of  89  S.  W.) :  "The  sub- 
stance of  his  complaint  Is  that  he  was  count- 
ed out,  notwithstanding  he  bad  a  majority  of 
the  votes,  and  bis  prayer  Is  that  the  court 
recount  the  ballots  and  declare  him  elected. 
There  Is  no  authority  In  section  23  for  that 
procedure,  and  neither  mandamus  nor  cer- 
tiorari is  appropriate  to  such  case.  But,  even 
if  we  should  say  that  the  Legislature  intend- 
ed to  bring  the  entire  election  proceedings 
into  review  by  the  courts,  the  means  provided 
by  the  statute  are  ineffectual  to  accomplish 
that  purpose,  because  the  remedy  Is  limited 
to  what  Is  appropriate  under  a  writ  of  man- 
damus or  certiorari."  Adding  later:  "The 
attempt  to  regulate  a  primary  election  by 
statute  Is  a  novelty  In  the  line  of  legislation, 
and  this  act  shows  that  much -Is  yet  to  be 
learned  by  experience  before,  If  ever,  such  leg- 
islation can  be  reduced  to  a  salutary  system. 

*  *  *  It  la  bad  policy  to  attempt  to  Impose 
party  contests  of  this  kind  on  the  courts.  It, 
in  effect,  alms  to  clothe  the  courts  with 
powers  purely  political  in  their  nature,  and 
to  constitute  the  courts  managers  of  the 
affairs  of  the  political  parties.  And,  besides 
being  inappropriate,  it  Is  also  Inexpedient." 

A  similar  view  was  expressed  by  Stlness, 
C  J.r  In  Cannon  v.  Board  of  Canvassers,  "24 
B,  I.  473,  53  Atl.  637,  which  was  a  petition 
for  a  writ  of  mandamus  to  require  the  Issu- 
ing of  certificates  of  nomination  to  the  peti- 
tioners as  candidates  for  alderman  and  com- 
mon councilmen,  the  board  having  found 
"that  no  valid  nominations  had  been  made. 

*  *  *  This  was  within  their  province  to 
find,  and  their  Judgment  is  final.  The  statute 
was  not  Intended  to  make  this  court  a  su- 
preme board  of  canvassers.  *  *  *  Suppose 
that  we  might  have  held  a  different  opinion 
as  to  rejecting  the  25  ballots  without  evi- 
dence, for  example.  We  are  not  the  tribunal 
to  pass  upon  that  question,  and  therefore  it 
Is  not  for  us  to  say  whether  we  think  their 
judgment  was  right  or  wrong."  The  board 
had  full  jurisdiction,  if  not  final  jurisdiction 
(Arty.  Gen.  v.  Drohan  et  al„  169  Mass.  534, 
48  N.  E.  279,  61  Am.  St  Rep.  301),  of  the 
question  before  them,  and  their  proceedings 
were  regular  in  form.  If  they  erred  in  re- 
quiring more  evidence  than  was  necessary 
to  convince  them  of  the  election  of  the  peti- 
tioners, certiorari  does  not  lie  to  correct  such 


an  error.  Indeed,  the  case  presented  does  not 
appeal  even  to  our  judicial  discretion,  since 
it  does  not  appear  that  any  steps  have  been 
taken  to  punish  those  who  were  guilty  of 
suppressing  the  evidence  which  should  have 
been  presented  to  the  board.  Whether  cer- 
tiorari in  any  case  would  He  to  try  the 
title  to  a  public  office  it  is  not  now  neces- 
sary to  determine,  inasmuch  as  It  was  deter- 
mined in  Atty.  Gen.  v.  Lucey,  supra,  that 
membership  in  a  political  committee  is  not 
a  public  office.  So  that  in  strictness  of 
speech  no  public  question  is  here  Involved, 
but  rather  a  question  as  to  who  are  the 
representatives  of  a  subdivision  of  a  local 
organization  of  a  voluntary  association  of 
fluctuating  membership  called  a  political  par- 
ty, whose  members  may  aggregate  at  any  giv- 
en time  only  two  out  of  every  one  hundred 
voters  In  the  community,  and  that  question 
Is  sought  to  be  determined,  moreover,  upon 
evidence  In  certiorari  proceedings. 

The  petition  for  the  writ  Is  denied  and 
dismissed. 


(74  N.  J.  L.  816) 
GEORGE  et  a),  v.  BOARD  OF  EXCISE  OF 
CITY  OF.  ELIZABETH  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Cebtiobari— Appeal— Questions    of    Fact- 
Review. 

A  decision  of  a  question  of  fact  decided  by 
the  Supreme  Court  upon  certiorari  is  binding 
upon  this  court,  and  not  open  to  review  on  writ 
of  error,  if  there  appears  to  have  been  compe- 
tent evidence  upon  which  its  conclusion  could 
have  been  based. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Certiorari,  §§  180-182.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Ferdinando  George  and  others 
against  the  board  of  excise  of  the  city  of 
Elizabeth  and  others.  Judgment  for  defend- 
ants (63  Atl.  870),  and  plaintiffs  bring  error. 
Affirmed. 

Clarence  D.  Meyer  and  Edward  Q.  Keas- 
bey,  for  plaintiffs  In  error.  James  C  Con- 
nolly, for  defendants  in  error. 

TRENCHARD,  J.  The  writ  of  certiorari 
Issued  out  of  the  Supreme  Court  In  this  case 
brought  up  the  action  of  the  board  of  excise 
of  the  city  of  Elizabeth  In  granting  a  li- 
cense to  sell  liquors  In  a  new  place  within 
200  feet  of  what  was  claimed  to  be  a  church. 
The  Supreme  Court  affirmed  the  action  of 
the  municipal  board,  and  the  correctness  of 
that  judgment  Is  here  for  review. 

The  ground  upon  which  the  prosecutors 
relied  was  that  the  license  in  question  was 
granted  contrary  to  the  provisions  of  an  act 
approved  March  8,  1905  (P.  L.  p.  42).  This 
act  Is  amendatory  of  section  11  of  the  act 
of  1889,  and  provides  as  follows:  "No  li- 
cense to  sell  spirituous,  vinous,  malt  or  brew- 
ed liquors  by  less  measure  than  one  quart 
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shall  be  granted  by  any  court,  excise  board 
or  other  board  or  authority  having  power 
to  grant  licenses  •  *  *  In  any  new 
place  within  two  hundred  feet  of  a  church, 
school  house  or  armory;  the  two  hundred 
feet  limit  herein  mentioned  shall  be  ascer- 
tained by  measurement  from  the  nearest 
point  of  the  church  edifice,  school  house  or 
armory  to  the  nearest  point  of  the  building 
wherein  such  liquors  or  any  of  them  are  in- 
tended to  be  sold."  It  was  contended  by  the 
prosecutors  that  the  testimony  showed  the 
existence  of  a  church  within  the  prescribed 
limit  Upon  consideration  of  such  proofs  as 
the  parties  saw  fit  to  produce  the  Supreme 
Court  found  otherwise.  Regarded  in  this 
light,  the  Judgment  of  the  Supreme  Court 
must  be  affirmed.  The  controversy  in  that 
court  was  essentially  one  of  fact,  viz.,  wheth- 
er there  was  a  church  within  the  prescrib- 
ed limit  The  court  found  that  there  was 
not 

A  decision  of  a  question  of  fact  decided 
by  the  Supreme  Court  upon  certiorari  Is 
binding  upon  this  court,  and  not  open  to  re- 
view on  writ  of  error,  if  there  appears  to 
have  been  competent  evidence  upon  which  Its 
conclusion  could  have  been  based.  Moran  v. 
Jersey  City,  59  N.  J.  Law,  653,  35  Atl.  950 ; 
D.  L.  &  W.  R.  R.  Co.  v.  Newark,  63  N.  J. 
Law,  310,  43  Atl  691  i  Morris  &  Cummlngs 
Dredg.  Co.  v.  Jersey  City,  64  N.  J.  Law,  587, 
46  Atl.  609;  Suburban  Land  Co.  v.  Valls- 
burgh,  68  N.  J.  Law,  811,  58  Atl.  388 ;  Yellow 
Pine  Co.  v.  Board  of  Assessors,  72  N.  J.  Law, 
182,  61  Atl.  436.  The  testimony  before  the 
Supreme  Court  was  competent,  and  certainly 
did  not  compel  any  other  conclusion  than 
that  reached  by  the  court 

The  result  is  that  the  judgment  of  the  Su- 
preme Court  must  be  affirmed. 


<m  m.  i.  u  an 

SPARKS  T.  RIVER  &  HARBOR  IMPROVE- 
MENT CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  Master  and  Sebvant—  Suitable  Appli- 
ances. 

A  master's  duty  to  his  servant  requires  of 
the  former  the  exercise  of  reasonable  care  and 
skill  in  furnishing  suitable  machinery  and  ap- 

Eliances  for  carrying  on  the  business  in  which 
e  employs  the  servant. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Sen-ant,  IS  173,  174.] 

2.  Same— Machinery  in  General  Use. 

That  duty  will  be  discharged  by  providing 
machinery  and  appliances  which  are  in  common 
and  ordinary  use,  and  which  are  reasonably 
safe  and  fit  for  the  purposes  for  which  they  are 
to  be  applied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §5  173,  174.] 

3.  Same— Assumption  op  Risk. 

While  a  servant  assumes  the  risk  of  injury 
from  obvious  defects  or  dangers,  he  does  not 
assume  the  risk  of  injury  from  defects  and  dan- 
gers which  are  not  obvious,  and  of  which  he 


had  no  knowledge,  and  could  not  observe  and 
know  of  by  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   34,   Master  and   Servant,   §{  574-583.] 

4.  Same— Negligence  op  Master— Contbibu- 

toby  Negligence. 

Where  there  is  a  fair  dispute  in  the  evi- 
dence, or  two  classes  of  conclusions  can  reason- 
ably be  reached  from  it,  whether  the  injury  to 
the  servant  was  the  result  of  the  failure  of 
the  master  to  exercise  the  care  required  to 
provide  proper  machinery  and  appliances  for 
the  use  of  the  servant,  or  whether  the  injury 
was  the  result  of  obvious  danger  or  risk  to  the 
servant  or  the  want  of  ordinary  care  on  his 
part  to  observe  dangers  within  his  knowledge,  or 
of  which  he  ought  to  have  known  in  the  exer- 
cise of  such  care,  then  a  case  is  made  which 
should  be  submitted  to  the  jury  for  their  deter- 
mination. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  I  1001.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Salem  County. 

Action  by  Everett  S.  Sparks  against  the 
River  &  Harbor  Improvement  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

William  T.  Read  and  Thomas  E.  French, 
for  plaintiff  in  error.  John  W.  Wescott,  for 
defendant  in  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  under  review  a  judgment  of  the  Sa- 
lem circuit  court  In  favor  of  the  defendant  In 
error,  the  plaintiff  below.  The  action  was 
one  of  tort  for  negligence.  Upon  the  trial 
there  was  evidence  tending  to  prove  the  fol- 
lowing facts:  Everett  S.  Sparks,  the  plain- 
tiff below,  was  employed  by  the  River  &  Har- 
bor Improvement  Company,  the  defendant  be- 
low, as  a  fireman  and  oiler,  and  while  at 
work  about  a  double-cylinder  engine  upon  a 
mud  scow  belonging  to  the  defendant  the 
engine  became  "stuck  on  center."  The  cap- 
tain of  the  scow  told  the  plaintiff  to  pry  it 
off.  The  captain  shut  off  the  steam,  and 
plaintiff  took  a  crowbar  and  applied  It  to 
the  cogwheels  in  the  same  manner  as  he  had 
seen  the  captain  and  others  do.  While  he 
was  doing  this,  the  steam,  notwithstanding 
the  fact  that  it  had  been  shut  off,  escaped 
Into  the  cylinder  and  caused  the  engine  to 
start.  The  crowbar  hit  the  plaintiff  In  the 
mouth,  knocked  him  down,  and  rendered  him 
unconscious.  His  arm  caught  in  the  cog- 
wheels, and  he  was  seriously  injured.  At 
the  close  of  the  plaintiff's  testimony,  a  mo- 
tion was  made  to  nonsuit  the  plaintiff  upon 
two  grounds:  First,  that  there  was  no  negli- 
gence shown  on  the  part  of  the  defendant; 
and,  second,  that  the  danger  was  obvious  to 
the  plaintiff.  At  the  end  of  the  case  a  mo- 
tion was  made  that  a  verdict  be  directed  in 
favor  of  the  defendant  for  the  same  reasons 
as  were  urged  on  the  motion  to  nonsuit 
Both  of  these  motions  were  denied  by  the 
trial  judge  and  exceptions  prayed  and  allow- 
ed, and  the  case  was  submitted  to  the  jury. 
The  jury  found  a  verdict  for  the  plaintiff 
below. 
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The  questions  raised  by  the  assignments  of 
error  can  all  be  considered  under  the  as- 
signments which  challenge  the  correctness  of 
the  refusal  to  nonsuit  and  to  direct  a  ver- 
dict 

The  first  question  therefore  is  this:  Was 
the  defendant  company  negligent?  If  negli- 
gent at  all,  the  company  was  negligent  in 
falling  to  take  reasonable  care  to  furnish 
plaintiff  safe  appliances  In  and  about  his 
work.  The  trial  judge  excluded  from  the 
consideration  of  the  jury  the  theory  of  neg- 
ligence because  the  engine  was  an  old  one 
and  that  It  frequently  became  centered,  on 
the  ground  that  these  facts  were  known  to 
the  plaintiff,  and  he  assumed  whatever  risk 
came  from  them.  Be  Instructed  the  jury 
that  the  only  negligence  upon  which  a  ver- 
dict in  favor  of  the  plaintiff  could  be  based 
grew  out  of  the  character  of  the  valve  which 
was  furnished  to  control  the  supply  of  steam 
to  the  steam  chest  and  cylinder.  It  Is  the  ac- 
cepted law  of  this  state  that  a  master's  duty 
to  his  servant  requires  of  the  former  the 
exercise  of  reasonable  care  and  skill  In  fur- 
nishing suitable  machinery  and  appliances 
for  carrying  on  the  business  in  which  he  em- 
ploys his  servant.  Comben  v.  Belleville 
Stone  Co.,  59  N.  J.  Law,  226,  36  Atl.  473; 
Steamship  Co.  v.  Ingebregsten,  57  N.  J.  Law, 
400,  31  AtL  610.  Applying  this  principle  to 
the  case  In  band,  It  Is  manifest  that  it  was 
the  duty  of  the  defendant  to  Use  reasonable 
care  to  provide  a  safe  valve.  This  duty  of 
the  master  would  have  been  discharge!  by 
providing  a  valve  which  was  In  common  and 
ordinary  use,  and  which  was  reasonably  safe 
and  fit  for  the  purpose  to  which  it  was  ap- 
plied. Tompkins  v.  Machine  Co.,  70  N.  J.  Law, 
330,  68  AtL  393.  But  there  was  evidence 
tending  to  show  that  the  valve  in  question 
was  not  one  In  common  or  ordinary  use,  and 
not  reasonably  safe  for  the  purpose  used. 
It  was  what  was  known  as  a  "butterfly" 
valve.  The  expert  called  by  the  defendant 
■aid:  "We  haven't  used  them  [the  butterfly 
valves]  very  often  only  on  this  one  dredge." 
The  expert  called  by  the  plaintiff  testified  as 
follows:  "Q.  Mr.  Gilpin,  Is  a  butterfly  valve 
regarded  nowadays  as  a  safe  valve  to  use? 
A.  No.  It  is  usually  used  as  an  emergency 
stop  valve  in  steam  practice,  to  put  In  the 
main  pipe  to  shut  off  the  valve  in  an  emer- 
gency, when  an  accident  occurs,  or  a  break 
m  the  pipe,  to  give  them  time  to  close  the 
regular  valves,  as  a  rule.  Q.  It  Is  used, 
then.  In  conjunction  with  a  better  valve?  A. 
Oh,  yes,  yes;  it  Is  very  uncertain,  for  the 
simple  reason  that  It  depends  on  the  bearing. 
It  Is  a  disc  that  sets  right  In  the  center  of 
the  line  of  direction  of  the  flow  of  steam, 
and  there  is  a  stem  that  runs  through  It  from 
one  side  to  the  other."  He  further  testified, 
In  effect,  that  a  double-cylinder  engine  should 
not  get  on  center;  that,  If  It  did,  It  proved  a 
defect  In  the  engine;  and  that,  if  the  steam 
was  shut  off  and  tbe  engine  started  suddenly 
when  pried  off  center,  it  Indicated  a  defect- 


ive valve.  The  use  of  this  valve  on  the  en- 
gine on  the  mud  scow  In  question  was  at- 
tempted to  be  justified  because  of  the  neces- 
sity for  a  quick-acting  valve;  but  that  does 
not  justify  the  master  In  using  an  improper 
valve.  In  view  of  the  testimony,  and  its 
various  legitimate  Inferences,  we  think  there 
was  at  least  a  debatable  question  raised  as 
to  the  negligence  of  the  defendant 

The  second,  and  only  remaining,  question 
for  consideration  to:  Was  the  danger  obvious 
to  the  plaintiff?  We  think  it  quite  clear 
from  the  evidence  that  the  danger  from  the 
defective  valve  was  not  an  obvious  one.  Nor 
la  It  clear  from  the  evidence  that  the  plain- 
tiff had  knowledge  of  the  danger  or  that  by 
the  exercise  of  reasonable  prudence  he  should 
have  had  knowledge  of  It  While  a  servant 
assumes  the  risk  of  Injury  from  obvious  de- 
fects or  dangers,  he  does  not  assume  the  risk 
of  Injury  from  defects  and  dangers  which  are 
not  obvious  and  of  which  he  had  no  knowl- 
edge, and  could  not  observe  and  know  by 
tbe  exercise  of  ordinary  care.  Comben  v. 
Belleville  Stone  Co.,  59  N.  J.  Law,  226,  36 
Atl.  473;  Atha  &  Ullnjrworth  Co.  v.  Costello, 
63  N.  J.  Law,  27,  42  Atl.  166.  There  was  tes- 
timony tending  to  show  that  the  plaintiff 
had  no  knowledge  of  steam  valves  or  of  how 
engines  were  constructed  or  operated  or  of 
the  mechanical  principles  Involved,  and  that 
he  had  had  no  Instructions  concerning  those 
matters.  Where  there  is  a  fair  dispute  in 
the  evidence,  or  two  classes  of  conclusions 
can  reasonably  be  reached  from  it  whether 
tbe  Injury  to  the  servant  was  the  result  of 
the  failure  of  the  master  to  exercise  the 
care  required  to  provide  proper  machinery 
and  appliances  for  the  use  of  the  servant,  or 
whether  the  injury  was  the  result  of  obvious 
danger  or  risk  to  the  servant  or  tbe  want  of 
ordinary  care  on  his  part  to  observe  dangers 
within  his  knowledge,  or  of  which  he  ought 
to  have  known  In  the  exercise  of  such  care, 
then  a  case  Is  made  which  should  be  submit- 
ted to  the  jury  for  their  determination.  Com- 
ben v.  Belleville  Stone  Co.,  50  N.  J.  Law,  226, 
36  Atl.  473.  Tested  by  that  rule,  tbe  present 
case  was  properly  submitted  to  tbe  jury.  An 
examination  of  the  charge  discloses  that  it 
was  accurate  and  proper  In  all  respects. 

The  result  Is  that  the  judgment  below 
should  be  affirmed. 


(74  K.  J.  I*  m> 

SOZIO  et  al.  v.  GIULIANO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Abbest— In  Civil  Actions— Bond— Breach. 

Whenever  the  order  of  the  court  of  common 
pleas  in  a  proceeding  under  the  act  entitled  "An 
act  for  the  relief  of  persona  imprisoned  on  civil 
process"  (2  Gen.  St.  p.  1726)  amounts  to  a  re- 
fusal to  discharge  the  debtor,  by  the  dismissal  of 
his  petition  or  otherwise,  he  must  "immediate- 
ly thereafter"  surrender  himself  into  the  cus- 
tody of  the  sheriff  or  keeper  of  the  common  jail, 
to  prevent  a  breach  of  the  condition  of  his  bond 
given  under  the  statute.    No  order  of  the  court 
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remanding  the  defendant  Into  such  custody,  and 
his  refusal  to  obey   the  same,  is  necessary  to 
constitute  such  a  breach. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Giuseppe  Sozio  and  Giovanni 
Gasparinl  against  Vincenzo  Giuliano.  Judg- 
ment for  defendant  and  plaintiffs  bring  er- 
ror.   Affirmed. 

James  M.  Trimble,  for  plaintiffs  In  error. 
Hugh  B.  Reed,  for  defendant  in  error. 

FORT,  X  The  defendant  was  arrested  in 
a  civil  action  for  fraudulently  contracting  a 
debt  He  petitioned  the  court  for  the  benefit 
of  the  "act  for  the  relief  of  persons  Imprison- 
ed on  civil  process."  Revision,  approved 
March  27,  1874;  2  Gen.  St  p.  1726.  On  this 
first  application,  which  was  formal  and  heard 
by  the  court  without  a  Jury,  a  discharge  was 
mused  and  an  order  made  remanding  the 
defendant  The  defendant  thereupon  sur- 
rendered himself  to  the  sheriff.  After  his 
return  to  the  county  jail,  he  again  made  ap- 
plication to  the  court  of  common  pleas  for 
his  discharge,  and  gave  the  bond  under  the 
act  which  is  here  in  snit  In  this  suit  the 
pleas  held  that  a  second  application  for  dis- 
charge, under  the  fifteenth  section  of  the 
act  above  cited,  could  not  be  made  in  a  case 
where  the  first  application  bad  been  heard 
by  the  court  without  a  Jury,  and  that  appli- 
cation refused.  On  review  this  ruling  of  the 
common  pleas  was  reversed  by  the  Supreme 
Court  Sozio  v.  Common  Pleas  (N.  J.  Sup.) 
64  Atl.  970.  The  order  of  the  common  pleas 
on  the  second  application,  after  reciting  the 
facts,  was  "that  the  said  application  of  the 
said  Giuseppe  Sozio  for  hearing  on  his  said 
petition  be  dismissed."  We  think  this  order 
was  a  determination  by  that  court  of  this 
proceeding,  and  was  a  refusal  to  discharge 
the  petitioner  thereon.  The  condition  of  the 
bond  given  on  the  second  application,  being 
the  bond  in  suit,  was  this:  "Now,  therefore, 
If  the  said  Giuseppe  Sozio  shall  appear  be- 
fore the  next  court  of  common  pleas,  to  be 
holden  In  the  county  aforesaid,  and  petition 
said  court  for  the  benefit  of  the  insolvent 
laws  of  this  state,  and  shall  in  all  things 
comply  with  the  requirements  of  the  said 
insolvent  laws,  and  shall  appear  in  person  at 
every  subsequent  court  until  he  shall  be  duly 
discharged  as  an  Insolvent  debtor,  and  If  re- 
fused a  discharge  surrender  himself  immedi- 
ately thereafter  to  the  sheriff  or  keeper  of 
the  Jail  of  said  county,  there  to  remain  until 
discharged  by  due  course  of  law,  then  this 
obligation  to  be  void,  otherwise  to  remain  in 
force."  This  condition  is  in  the  language  of 
the  statute.    2  Gen.  St  p.  1727. 

It  was  not  disputed  at  the  trial  that  the 
defendant  after  the  order  of  the  pleas  dis- 
missing his  petition,  did  not  immediately 
thereafter,  nor  at  any  time  thence  hitherto, 
surrender  himself  to  the  sheriff  or  keeper  of 
the  Jail  of  the  county  of  Essex,  as  required 


by  the  condition  of  his  bond.  The  contention 
Is  that  there  was  no  order  remanding  the 
defendant  after  the  common  pleas  dismissed 
his  second  petition.  It  Is  a  sufficient  answer 
to  this  suggestion  to  point  out  the  fact  that 
to  forfeit  the  bond,  no  such  order  Is  requir- 
ed by  Its  condition,  nor  by  any  provision  of 
the  statute. 

The  proceeding  under  the  act  in  question 
for  relief  of  persons  imprisoned  on  civil  pro- 
cess is  a  voluntary  one,  and,  if  a  person  ap- 
plying under  it  give  bond,  and  be  discharged 
from  custody,  and  his  petition  to  be  discharg- 
ed from  the  debt  on  assignment  of  all  bis 
property  Is  denied,  there  Is  no  need  for  an 
order  remanding  him.  He  need  not  be  re- 
manded. It  Is  for  him  to  elect  to  surrender 
after  such  refusal  or  to  pay  the  debt  or  leave 
it  to  the  creditor  to  prosecute  his  action  on 
the  bond  to  recover  the  debt  because  of  his 
failure  or  refusal  to  so  surrender.  When- 
ever, therefore,  the  order  of  the  court 
amounts  to  a  refusal  to  discharge,  by  the  dis- 
missal of  his  petition  or  otherwise,  the  debtor 
must  "immediately  thereafter"  surrender 
himself  into  the  custody  of  the  sheriff  or 
keeper  of  the  common  Jail.  That  was  the 
condition  of  the  bond  sued  upon  in  this  case, 
and  the  statute  says:  "In  case  of  the  for- 
feiture of  the  said  bond  by  breach  of  any 
condition  therein,  the  plaintiff,  his  executors 
or  administrators,  may  bring  an  action  there- 
on, and  recover  the  debt  damages  and  costs 
due  from  the  person  or  persons  so  arrested." 
2  Gen.  St  8  2,  p.  1727.  The  court  refused  to 
nonsuit  or  to  direct  for  the  defendant,  and 
directed  a  verdict  for  the  plaintiff  for  the 
debt  proven.    In  all  this  the  court  was  right 

The  judgment  of  the  Supreme  Court  is  af- 
firmed. 

(74  N.  J.  L.  6»1) 

FERGUSON  v.  CENTRAL  R.  CO.  et  at 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1907.) 
1.  Master  and  Servant  — In  juby  to  Serv- 
ant—Question FOB  JUBY. 

Plaintiff's  action  was  brought  to  recover 
damages  for  the  death  of  her  husband,  who  was 
a  fireman  In  the  employ  of  the  Central  Railroad 
Company,  and  firing  on  an  engine  of  that  com- 
pany, running  on  the  tracks  of  the  Philadelphia 
&  Reading  Company  in  the  state  of  PennsyK 
vania,  and  was  killed  by  the  derailment  and 
overturning  of  the  engine,  caused  by  gravel,  etc.. 
deposited  on  the  track  by  water  flowing  thereon 
in  the  time  of  a  heavy  rain.  Defendants  moved 
for  a  direction  on  the  ground  that  the  Phila- 
delphia &  Reading  Company  had  made  such 
provision  to  divert  the  water  and  prevent  its 
flowing  on  the  track  as  reasonable  prudence  re- 
quired, and  that  the  fall  of  water  on  this  oc- 
casion was  extraordinary  and  unprecedented. 
There  being  evidence  that  the  fall,  thongh  heavy, 
was  not  extraordinary,  and  that  on  a  number  of 
occasions  before  this  occurrence  the  waters  had 
flowed  on  the  track  and  deposited  gravel  and 
sand  thereon,  held,  that  whether  that  company 
had  performed  its  duty  in  that  regard  was  for 
the  jury  to  determine,  and  it  was  not  error  to 
refuse  a  direction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §S  1010-1031.] 
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2.  Same— Negligence  ot  Feixow  Sebvant. 

There  was  a  flagman  employed  by  the  Phil- 
adelphia 9t  Reading  stationed  at  the  place  where 
the  obstruction  was,  who  did  not  give  warning 
of  it  to  the  approaching  train.  That  place  was 
a  crossing  of  the  railroad  by  a  highway  at 
grade.  It  was  claimed  that,  nnder  the  laws  of 
Pennsylvania,  such  flagman  was  a  fellow  em- 
ploye of  plaintiff's  husband.  Thereupon  defend- 
ants asked  an  instruction  that,  if  the  jury  be- 
lieved the  cause  of  the  accident  was  the  failure 
of  the  flagman  to  give  such  warning,  the  plain- 
tiff could  not  recover.  Held  (a)  that  under  the 
construction  of  their  laws  by  the  courts  of 
Pennsylvania  the  flagman  was  not,  under  the 
circumstances  of  the  case,  the  fellow  employe 
of  plaintiff's  husband :  and  (b)  that  there  being 
proof  that  the  instructions  to  the  flagman  were 
limited  to  the  flagging  of  trains  when  he  per- 
ceived danger,  and  that  a  train  had  safely  pass- 
ed the  crossing  just  before,  running  through 
water  thereon,  and  there  being  no  proof  that  he 
could  perceive  the  existence  and  danger  of  the 
obstructions  which  were  covered  by  flowing 
water,  the  request  was  properly  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oil.  84,  Master  and  Servant,  §  807.] 

3.  Depositions— Admissibility. 

A  deposition  taken  under  section  45  et  seq. 
of  the  Revised  Evidence  act  (Laws  1900,  P.  L. 
p.  362)  is  admissible  to  be  read  in  evidence,  al- 
though the  notice  of  taking  the  same  did  not 
assert  that  the  person  proposed  to  be  examined 
was  a  material  witness  and  a  nonresident. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Helen  G.  Ferguson  against  tbe 
Central  Railroad  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

George  Holmes,  for  Central  Railroad  Com- 
pany. Thompson  &  Cole,  for  defendant  in 
error  John  H.  Backes. 

MAOIE,  O.  This  action  was  brought  by 
Helen  G.  Ferguson  against  the  Philadelphia 
1c  Reading  Railway  Company  and  the  Cen- 
tral Railroad  Company,  to  recover  damages 
for  tbe  death  of  ber  husband,  which  occur- 
red on  May  18,  1900,  at  or  near  Jenkintown, 
In  the  state  of  Pennsylvania.  The  cause  of 
action  set  forth  In  the  two  counts  of  plain- 
tiff's declaration  was  substantially  this: 
That  plaintiff's  husband  was  fireman  in  the 
employ  of  the  Central  Railroad,  and  on  May 
18,  1900,  was  firing  upon  an  engine  of  tbat 
company  which  was  drawing  a  train  over  the 
tracks  of  the  Philadelphia  &  Reading  Com- 
pany, under  an  agreement  between  the  two 
defendant  companies ;  that  at  or  near  Jenkin- 
town stones,  gravel,  and  earth  had  been  de- 
posited on  the  track  on  which  the  train  was 
running,  by  reason  of  which  obstruction  tbe 
engine  was  derailed  and  overturned,  causing 
the  death  of  plaintiff's  husband;  and  that 
these  obstructions  were  deposited  there  by 
the  negligence  of  the  defendant  companies. 
Each  count  averred  that  the  action  was 
brought  under  the  laws  of  tbe  state  of  Penn- 
sylvania, which  give  an  action  to  the  widow 
of  a  deceased  person  whose  death  results 
from  the  negligence  of  another.  Each  de- 
fendant company  Interposed  a  plea  of  the 
general  issue.    In  addition,  tbe  Philadelphia 


&  Reading  Company  filed  two  special  pleas 
In  bar.  By  one  of  them  it  pleaded  tbat  tbe 
injury  resulted  from  the  negligence  of  a  fel- 
low employe  of  plaintiff's  husband  in  falling 
to  give  notice  of  the  presence  of  the  obstruc- 
tion. By  the  other,  It  pleaded  that  it  bad 
exercised  due  caution  in  preserving  tbe  track 
from  becoming  incumbered  by  stones,  gravel, 
etc.,  and  tbat  those  which  were  brought 
down  and  caused  the  derailment  were  de- 
posited there  by  water  falling  from  the 
clouds  in  an  extraordinary  storm  which 
then  occurred.  The  action  has  been  twice 
tried.  On  the  first  trial  the  learned  justice 
who  presided  nonsuited  the  plaintiff,  on  the 
ground  that  the  evidence  failed  to  justify  a 
finding  that  the  obstruction  had  caused  the 
derailment  On  error,  this  court  reversed 
the  judgment  entered  upon  tbe  nonsuit  upon 
the  ground  that  there  was  evidence  from 
which  it  might  be  legitimately  inferred  that 
the  derailment  was  thus  caused.  Ferguson 
v.  C.  R.  R.  Co.,  71  N.  J.  Law,  647,  60  Atl.  882. 
Upon  a  venire  de  novo,  the  cause  went  to  the 
jury,  and  there  was  a  verdict  for  plaintiff. 
Judgment  was  entered  thereon,  upon  which 
this  writ  of  error  has  been  brought  The  as- 
signments of  error  which  have  been  argued 
will  alone  be  considered. 

It  Is  first  contended  that  the  trial  justice 
erred  In  refusing  to  direct  a  verdict  for  de- 
fendants as  requested.  This  contention  la 
not  put  upon  the  ground  that  the  evidence 
failed  to  justify  an  inference  by  the  jury 
that  tbe  obstructions  on  the  track  had  caus- 
ed the  derailment  As  the  evidence  in  that 
respect  was  substantially  the  same  as  that 
which  was  before  us  on  the  former  writ  of 
error,  our  conclusion  then  announced  would 
have  been  controlling.  But  the  present  con- 
tention is  based  upon  a  ground  which  re- 
quires some  statement  of  facts  to  render  in- 
telligible. The  evidence  makes  it  clear  that 
at  tbe  place  of  derailment  the  track  was 
crossed  by  a  public  highway  at  grade,  and 
that  the  highway  from  the  track  rose  In 
grade,  and  reached  at  a  point  a  little  over 
3,000  feet  distant  a  height  of  117  feet  above 
tbe  crossing.  It  was  also  proved  tbat  the 
land  on  each  side  of  the  highway  sloped  to- 
ward it  so  that  water  falling  thereon  and 
not  absorbed  would  run  to  the  highway,  and, 
mingling  with  water  falling  on  it  would  run 
down  it  to  the  crossing.  The  land  was 
shown  to  be  partly  rocky,  and  the  soil  not 
to  be  such  as  easily  and  quickly  absorbs  wa- 
ter. From  these  conditions  and  the  laws  of 
nature  applicable  thereto,  it  is  obvious  that  K 
the  waters  thus  collected  reached  the  cross- 
ing at  the  time  of  heavy  rains,  and  were  not 
diverted,  they  might  overflow  the  tracks, 
and  deposit  thereon  earth  and  gravel,  and 
even  stones,  which  would  be  a  dangerous  ob- 
struction to  the  passage  of  trains.  In  ap- 
parent recognition  of  these  conditions,  the 
Philadelphia  &  Reading  Company  had  con- 
structed on  each  side  of  the  highway  cul- 
verts or  drains,  designed  to  carry  the  wa- 
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ter  under  the  tracks.  The  claim  of  plaintiff 
was  that  those  constructions  were  inade- 
quate, and  were  not  a  performance  of  the 
company's  duty  to  care  for  the  safety  of 
trains  upon  the  track.  On  the  other  hand, 
the  claim  of  the  company  was  that  the  con- 
structions were  adequate  to  provide  for  all 
water  falling  in  time  of  ordinary  storms, 
and  that  the  storm  which  occurred  at  the 
time  of  the  accident  was  an  unprecedented 
and  extraordinary  storm,  In  respect  to  which 
It  was  not  bound  to  make  provision.  To  Jus- 
tify the  trial  judge  in  withdrawing  the  case 
from  the  Jury  on  this  ground,  the  evidence 
must  have  rendered  It  clear  and  Indisputable 
that  the  storm  on  this  occasion  was  so  ex- 
traordinary and  unprecedented  that  reason- 
able prudence  would  not  have  required  the 
company  to  make  provision  for  Its  disposi- 
tion. We  are  unable  to  find  such  evidence. 
Witnesses  say  that  it  was  an  unusually 
heavy  fall  of  water.  One  witness  says  that 
it  rained  for  a  short  time  harder  than  he  had 
ever  seen.  Other  witnesses,  while  character- 
izing it  as  a  heavy  rain,  speak  of  other  rains 
as  heavy;  but  the  evidence  does  not  make  It 
clear  that  the  fall  of  water  on  this  occasion 
was  extraordinary  or  unprecedented.  It  was 
testified  to  that  on  a  number  of  previous 
occasions,  especially  during  the  year  before 
this  occurrence,  and  after  Improvements  and 
changes  of  grade  on  the  highway  in  question 
had  been  made,  the  water  falling  In  heavy 
rains  had  risen  over  the  track,  and  thereon 
deposited  obstructions  of  earth,  gravel,  etc., 
which  had  to  be  removed  therefrom  for  the 
passage  of  trains.  Under  these  circumstan- 
ces, we  think  the  trial  Judge  would  have  er- 
red in  withdrawing  the  case  from  the  Jury 
by  a  direction  for  a  verdict  This  assign- 
ment of  error  cannot  prevail. 

The  second  assignment  relied  on  Is  based 
on  an  exception  to  the  refusal  to  charge  the 
following  request:  "If  the  Jury  should  be- 
lieve that  the  proximate  cause  of  the  acci- 
dent was  the  failure  of  the  flagman  at  the 
crossing  to  warn  the  approaching  train  to 
stop,  plaintiff  cannot  recover."  This  was 
requested  upon  the  following  facts  disclosed 
by  the  evidence :  The  section  foreman  In  the 
employ  of  the  Philadelphia  &  Reading  Com- 
pany was  called  by  plaintiff,  and  testified 
that  he  had  employed  a  flagman  who  was 
working  at  the  crossing  at  the  time  of  the 
occurrence.  He  testified  that  he  had  direct- 
ed him  to  keep  free  the  mouth  of  the  drain 
on  the  north  side  of  the  highway  in  times 
of  heavy  rain.  On  cross-examination,  be  was 
asked  to  state  what  other  instructions  he  had 
given  the  flagman,  and  he  said :  "I  instruct- 
ed him  if  he  saw  anything  in  the  way  of 
trains  to  flag  them."  And  again,  to  a  ques- 
tion, "Is  It  the  duty  of  the  flagman  to  notify 
the  approaching  trains  of  danger  at  the  cross- 
ing?" he  answered,  "Yes;  or  to  flag  them 
himself  if  he  sees  danger,  without  Instruc- 
tions." It  Is  claimed  by  the  defendants  that 
this  flagman,  though  employed  by  the  Phila- 


delphia &  Reading  Company  was  a  fellow 
employe  of  plaintiff's  husband,  who  was  an 
employ6  of  the  Central  Railroad.  This  claim 
is  based  upon  the  following  provision  of  a 
statute  of  Pennsylvania:  "That  when  any 
person  shall  sustain  personal  injury  or  loss  of 
life,  while  lawfully  engaged  or  employed 
about  the  roads,  works,  depots  and  premises 
of  a  railroad  company,  or  in  or  about  any 
train  or  car  therein  or  thereon,  of  which 
company  such  person  is  not  an  employee,  the 
right  of  action  in  all  such  cases  against  the 
company  shall  be  such  only  as  would  exist 
If  such  person  were  an  employee;  provided 
that  this  action  shall  not  apply  to  passen- 
gers." This  statute  has  been  the  subject  of 
consideration  and  construction  by  the  courts 
of  Pennsylvania.  In  Kelly  v.  Union  Traction- 
Co.,  199  Pa.  322,  49  Atl.  70,  the  earlier  cases 
In  their  courts  were  reviewed,  and  it  was 
held  that  when  one  street  railway  company, 
owner  of  tracks  in  the  street,  permitted  an- 
other like  company  to  use  their  tracks,  a 
car  of  the  latter  company,  when  using  the 
tracks  under  such  permission,  was  using  for 
the  time  being  the  road  of  its  own  company, 
and  employes  on  that  car  were  in  the  serv- 
ice of  that  company,  and  not  in  that  of  the 
company  owning  the  tracks.  An  employe 
of  one  of  the  companies  who  was  Injured  by 
the  negligence  of  an  employe  of  the  other 
company  was  permitted  to  reco.ver  from  the 
latter,  and  the  statute  above  recited  was 
held  not  to  apply. 

But  it  is  argued  that  the  Supreme  Court 
of  Pennsylvania  In  the  later  case  of  Keck  v. 
P.  &  R.  Ry.,  56  Atl.  47,  206  Pa.  501,  have  laid 
down  a  doctrine  which,  under  the  evidence 
before  us,  renders  applicable  to  this  case  the 
act  above  recited.  In  the  opinion  In  that 
case  the  court  held  that,  with  respect  to  the 
applicability  of  the  act,  four  rules  were  de- 
duclble  from  the  Pennsylvania  cases:  (1) 
When  the  same  track  is  used  by  two  railroad 
companies,  It  must  be  considered  as  the  prop- 
erty of  each  while  using  It  (2)  It  Is  immate- 
rial whether  the  Use  be  -by  virtue  of  joint 
or  several  ownership,  charter  right  lease,  li- 
cense, or  traffic  agreement  (3)  The  plaintiff 
must  not  only  be  engaged  In  the  work  of  a 
railroad  employe,  but  be  so  engaged  for  or 
upon  the  property  of  the  railroad  by  whose 
negligence  he  Is  Injured.  (4)  -Employes  of 
each  road  accept  the-  risks  of  their  employ- 
ment Incident  to  their  own  road,  but  not 
those  Incident  to  the  operation  of  the  other 
road,  unless  at  the  time  engaged  in  some 
work  for  the  other  road,  or  for  both  roads 
Jointly.  The  words  quoted  are  relied  upon  to 
support  this  contention.  It  Is  urged  that 
plaintiff's  husband  was  working  for  both 
roads  jointly;  but  we  are  unable  to  discover1 
any  evidence  to  that  effect.  There  was  an 
agreement  entered  into  by  the  defendant  com- 
panies, or  by  companies  whose  Interests  are 
now  vested  In  them.  It  provided  that  each 
company  should,  at  its  own  cost,  maintain 
its  own  part  of  the  whole  line  Included  In 
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the  agreement,  and  that  engineers,  firemen, 
conductors,  etc.,  should  be  severally  furnish- 
ed, "unless  provision  Is  made  for  employing 
them  at  Joint  expense."  Plaintiffs  husband 
was  aiding  In  running  an  engine  of  his  em- 
ployer, the  Central  Railroad,  and  was  in  no 
sense  engaged  in  work  for  both  roads  joint- 
ly. The  work  done  may  have  procured  re- 
turns from  freight  or  passenger  traffic  which 
the  roads  apportioned  between  themselves, 
but  the  engine  was  run  by  an  employe  of  the 
employer  of  plaintiff's  husband,  who  was  sev- 
erally furnished,  according  to  the  agreement 
But,  if  this  statute  applied  to  this  case,  we 
think  there  was  no  error  In  refusing  to  charge 
the  request  under  consideration.  The  flag- 
man was  not  called  as  a  witness.  His  in- 
structions did  not  Include  signaling  trains  to 
stop,  but  only  to  flag  them  when  be  perceiv- 
ed danger,  and  that  duty  the  witness  who 
gave  him  the  instructions  declared  would 
have  arisen  without  instructions.  Now,  the 
evidence  disclosed  nothing  which  would  have 
required  the  Jury  to  find  that  any  visible 
danger  could  have  been  perceived  by  the  flag- 
man. Some  little  time  before  the  occurrence 
water  was  running  over  the  rails  of  the  track. 
A  passenger  coming  to  the  station  had  waded 
through  it,  and  the  water  reached  to  her 
ankles.  Three  minutes  before  the  occurrence 
a  passenger  train  going  In  the  same  direction 
passed  over  the  crossing  through  the  water 
which  was  still  running  over  the  rails.  It  was 
scheduled  to  stop  at  the  station,  was  going 
slowly,  and  passed  in  safety.  When  the  train 
in  question  arrived,  going  at  a  much  greater 
speed,  the  water  was  still  running  over  the 
rails,  and  necessarily  concealing  the  deposit 
thereon.  Upon  this  state  of  facts  no  breach 
of  duty  can  be  charged  to  the  flagman. 

The  remaining  assignment  of  error  is  based 
upon  exceptions  taken  to  the  admission  In 
evidence,  and  permission  to  read,  a  deposi- 
tion of  one  James  F.  Martell,  taken  before  a 
master  in  chancery  of  this  state,  in  the  state 
of  Pennsylvania  under  legislation  contained 
in  section  45  et  seq.  of  the  Revised  Evidence 
act  of  1900.  Laws  1900,  p.  362.  Several  ob- 
jections to  the  admission  of  this  deposition 
were  made,  but  only  one  has  been  suggested 
in  this  argument  as  indicating  error.  That 
objection  was  that  the  notice  of  the  taking 
of  the  examination  of  the  witness  did  not 
state  that  the  witness  proposed  to  be  ex- 
amined was  a  material  witness  for  plaintiff, 
or  that  he  resided  out  of  this  state.  It  Is 
obvious  that  a  statement  of  the  materiality 
and  nonresldence  of  the  witness  Is  not  ex- 
pressly required  by  section  45,  which  simply 
requires  notice  of  the  time  and  place  of  the 
examination  and  the  name  of  the  witness  to 
be  examined.  The  insistment  is  that  it  must 
be  inferred  that  the  Legislature  Intended  to 
require  notice  that  would  inuicate  the  right 
of  the  party  to  take  the  examination  under 
this  section.  But,  while  these  provisions  for 
taking  the  evidence  of  foreign  or  sick  wit- 
nesses are  in  derogation  of  former  practice, 


and  therefore  to  be  strictly  construed  (Case 
v.  Garretson,  54  N.  J.  Law,  42,  23  Atl.  353), 
we  know  of  no  rule  -that  requires  us  to  add 
to  the  legislative  express  requirement  any  ad- 
ditional incident  unexpressed.  The  legis- 
lative scheme,  with  respect  to  the  propriety 
of  admitting  such  evidence,  seems  to  have 
permitted  it  to  be  taken  upon  the  notice  re- 
quired under  section  45,  to  be  admitted  on 
the  trial  only  upon  proof  of  the  satisfaction 
of  the  court,  that  the  witness  resided,  or  is 
out  of  the  state,  and  that  notice  of  the  tak- 
ing thereof  was  given  as  prescribed  by  the 
forty-fifth  section.  While  the  Legislature 
might,  perhaps,  properly  have  required  the 
notice  to  Include  a  statement  of  the  residence 
and  materiality,  it  is  not  for  the  court  to  add 
to  what  It  deemed  proper  to  require.  This 
objection  cannot  prevail. 

None  of  the  causes  of  error  assigned  being 
sufficient  to  require  the  reversal  of  this  judg- 
ment, It  must  be  affirmed. 


04  N.  J.  U  822) 

LIVERMORE    et   al.   v.   MAYOR,    et<N,   OF 

CITY  OF  MILLVILLE  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  17,  1907.) 

1.  Municipal  Cobpobations— -Watebs— Pub- 
lic Supply— Acquisition  of  Plant. 

Under  the  act  approved  April  2,  1888  (P. 
L.  p.  366;  Gen.  St  p.  2210,  §  405),  the  city  of 
Millville  had  power  to  contract  with  a  water 
company  for  a  supply  of  water,  and  to  include 
in  th»  contract  an  option  to  acquire  the  en- 
tile plant  of  the  water  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Municipal  Corporations,  8  727.] 

2.  Waters— Option  to  Purchase. 

The  option  to  acquire  the  plant  by  purchase 
at  a  price  to  be  fixed  by  commissioners,  two  of 
whom  are  to  be  appointed  by  each  party,  fixes, 
in  the  statutory  sense,  the  terms  upon  which 
the  plant  is  to  be  acquired. 

3.  Same. 

The  resolution  of  city  council  to  acquire 
the  plant,  provided  the  purchase  price  should 
be  fixed  at  a  sum  agreeable  to  the  city,  is,  the 
water  company  assenting,  a  valid  resolution. 
(Syllabus  by  the  Court.) 

Error  to  the  Supreme  Court 

Action  by  Nelson  G.  Llvermore  and  others 
against  the  mayor  and  common  council  of 
the  city  of  Millville  and  others.  From  a 
Judgment  dismissing  a  writ  of  certiorari, 
plaintiffs  bring  error.    Affirmed 

See  62  Atl.  408. 

Gasklll  &  Gasklll  and  Robert  H.  McCarter, 
for  plaintiffs  in  error.  Louis  H.  Miller  and 
Harry  B.  GUI,  for  defendants  In  error. 

TRENCHARD,  J.  This  writ  of  certiorari 
Issued  out  of  the  Supreme  Court  brought  up 
for  review  a  resolution  of  the  common  council 
of  Millville  appointing  commissioners  to  de- 
termine the  price  to  be  paid  by  the  city  for 
the  purchase  of  the  water  plant  etc.,  of  the 
People's  Water  Company  of  Millville  under 
a  certain  contract  between  the  city  and  that 
company.    Briefly  stated,  this  contract  dated 
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November  1,  1901,  provided  that  the  city  of 
Mlllville  granted  to  the  water  company  the 
right  to  lay  pipes  In  the  streets  of  the  city, 
and  the  company  agreed  to  lay  the  pipes, 
furnish  water  for  the  city  and  water  for  pri- 
vate consumers;  the  city  agreeing  to  pay  a 
certain  stipulated  sum  per  year  per  fire 
hydrant  It  also  provided  for  the  exercise 
by  the  city  of  an  option  to  purchase  the 
plant  of  the  company.  The  option  referred 
to  la  In  the  following  language:  "That  the 
said  mayor  and  common  council  of  the  city  of 
Mlllville  may  at  any  time,  after  the  comple- 
tion of  said  water  plant,  and  the  test  having 
been  made,  acquire  the  entire  plant  of  the 
said  People's  Water  Company  of  Mlllville, 
N.  J.,  Its  franchise,  rights,  privileges,  mains, 
pipes,  conduits,  and  appurtenances  and  at- 
tachments, including  all  sources  of  water  sup- 
ply and  all  other  property,  by  purchase;  the 
price  to  be  so  paid  therefor  to  be  settled 
and  determined  by  four  coram  Iss  loners  or 
persons,  two  to  be  selected  by  the  said  city 
of  Mlllville,  and  the  other  two  by  the  said 
water  company,  its  successors  or  assigns.  In 
case  the  said  four  persons  cannot  agree  as 
to  the  price  to  be  paid  therefor,  they  may 
select  a  fifth  commissioner  or  person,  and  the 
determination  and  judgment  of  three  of  said 
commissioners  or  persons  shall  be  binding 
and  final  as  to  the  amount  to  be  paid  for 
said  entire  plant,  property  and  rights."  The 
resolution  of  January  1,  1904,  now  under  re- 
view, after  reciting  the  substance  of  this  op- 
tion, and  that,  in  the  opinion  of  common 
council,  it  was  for  the  best  interests  of  the 
citizens  and  taxpayers  of  the  city  of  Mlll- 
ville that  the  municipality  purchase  the  "wa- 
ter plant,  property,  and  appurtenances  and 
the  franchises,  rights,  and  privileges  thereto 
appertaining,  In  pursuance  of  said  option, 
provided  the  purchase  price  therefor  shall  be 
fixed  as  aforesaid  as  agreeable  to  common 
council,"  then  resolved  that  two  persons  named 
were  appointed  commissioners  for  the  pur- 
pose of  fixing  the  price,  and  directing  that 
a  notice  be  served  upon  the  water  company 
requiring  It  to  proceed  to  appoint  two  per- 
sons to  act  as  commissioners  for  that  com- 
pany. The  appointees  of  the  city  filed  their 
acceptances  of  the  appointment,  and  the  wa- 
ter company  also  appointed  two  commission- 
era,  who  each  accepted  his  appointment  At 
this  point  the  proceedings  were  arrested  by 
the  allowance  of  a  writ  of  certiorari,  prose- 
cuted by  three  taxpayers  of  the  city. 

On  the  return  of  the  writ  the  prosecutors 
filed  many  reasons  for  vacating  the  resolu- 
tion, but  they  may  all  be  resolved  into  two: 
first  want  of  power  In  the  city  to  purchase 
the  plant;  and,  second,  illegality  of  the 
method  of  purchase  provided  in  the  option 
clause  of  the  contract  The  Supreme  Court, 
after  considering  these  reasons,  regarded  the 
resolution  as  valid  and  made  an  order  dis- 
missing the  writ  (Uverniore  v.  Mlllville,  71 
N.  J.  Law,  603,  69  AtL  217),  which  judgment 


was  brought  by  writ  of  error  to  this  court 
Without  expressing  any  opinion  as  to  the 
merits  of  the  controversies  presented  by  the 
reasons,  this  court  affirmed  such  dismissal 
because  of  the  absence  of  the  People's  Water 
Company  as  a  party.  Llvermore  v.  Mlllville, 
62  Atl.  408,  72  N.  J.  Law,  221.  The  counsel 
of  the  prosecutors  at  once  applied  to  the 
court  for,  and  obtained,  an  order  for  a  modi- 
fied remittitur,  granting  the  prosecutors  per- 
mission to  apply  for  a  new  writ  of  certiorari 
in  order  to  bring  In  proper  parties.  The 
present  writ  was  then  applied  for  and  allow- 
ed. On  the  return  of  the  writ  the  record 
was  the  same  as  before,  save  the  presence 
of  the  People's  Water  Company  as  a  defend- 
ant Substantially  the  same  briefs  were  pre- 
sented and  the  writ  was  again  dismissed 
by  the  Supreme  Court,  which  judgment  la 
now  here  for  review. 

We  think  that  under  the  act  entitled  "An 
act  to  authorize  any  of  the  municipal  corpo- 
rations of  this  state  to  contract  for  a  supply 
or  a  further  or  other  supply  of  water  there- 
for," approved  April  2,  1888  (P.  L.  p.  866; 
Gen.  St  p.  2210,  5  405),  the  city  of  Mlllville 
had  power  to  contract  with  a  water  com- 
pany for  a  supply  of  water,  and  to  include  in 
the  contract  an  option  to  acquire  the  entire 
plant  of  the  water  company. 

We  also  think  that  the  option  to  acquire 
the  plant  by  purchase  at  a  price  to  be  fixed 
by  commissioners,  two  of  whom  are  to  be 
appointed  by  each  party,  fixes,  In  the  statu- 
tory sense,  the  terms  upon  which  the  plant 
Is  to  be  acquired. 

We  also  think  that  the  resolution  of  city 
council  to  acquire  the  plant  provided  the 
purchase  price  should  be  fixed  at  a  sum 
agreeable  to  the  city,  Is,  the  water  company 
assenting,  a  valid  resolution. 

We  reach  these  conclusions  for  the  reasons 
stated  by  Mr.  Justice  Reed  in  Llvermore  v. 
Mlllville,  71  N.  J.  Law,  603,  59  Atl.  217. 

The  result  Is  that  the  judgment  of  the  Su- 
preme Court  dismissing  the  writ  of  certiorari 
Is  affirmed. 


TO  N.  J.  K.  JW) 

BRADY  v.  CARTERET  REALTY  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

1.  constitutional  law— judicial  powebs— 

Encroachment. 

The  clause  in  section  5  of  the  act  to  quiet 
titles  (3  Gen.  St.  p.  3487).  which  enacts  that 
when  an  issue  at  law  shall  be  directed  to  try 
the  validity  of  a  claim  of  title  to  land,  the  Court 
of  Chancery  shall  be  bound  by  the  result  of 
such  issue,  is  constitutional. 

Z  Appeal— Law  of  the  Case— Second  Ap- 
peal. 

The  previous  determination  in  this  case  by 
this  court  that  the  power  conferred  upon  the 
Court  of  Chancery  to  take  jurisdiction  of  this 
class  of  suits  and  to  award  a  feigned  issue  was 
not  in  conflict  with  the  Constitution ;  and  the 
further  determination  that  the  order  of  the 
Chancellor  refusing  a  new  trial  of  the  issue 
should  be  affirmed  involved  and  settled  the  con- 
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stitutionality  of  the  entire  provision  respecting 
a  trial  at  law  and  the  finality  of  the  verdict 
thereon. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  Michael  Brady  against  the  Car- 
teret Realty  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Ephriam  Cutter  and  W.  P.  Voorhees,  for 
appellant  Collins  &  Corbln,  for  respond- 
ents. 

REED,  J.  This  appeal  Is  a  supplement  to 
a  previous  appeal  decided  in  this  court,  and 
reported  in  64  Atl.  1078.  The  former  ap- 
peal brought  up  a  refusal  of  the  Chancellor 
to  order  a  new  trial  of  a  feigned  issue  after 
a  verdict  was  returned  for  the  realty  com- 
pany. On  that  appeal  the  Jurisdiction  of 
the  Court  of  Chancery  to  direct  a  feigned 
issue  was  challenged,  on  the  ground  that  the 
parties  were  entitled  to  a  jury  trial  in  an  ac- 
tion at  law.  The  Jurisdiction  of  the  court 
to  award  such  an  issue  was  vindicated;  the 
court  holding  that  the  Legislature  possessed 
the  power  to  confer  upon  the  Court  of  Chan- 
cery the  right  to  entertain  suits  to  quiet  title, 
and  that  the  power  to  award  a  feigned  issue 
was  an  inherent  incident  of  such  a  suit.  The 
court  also  affirmed  upon  its  merits  the  order 
of  the  Chancellor  refusing  to  grant  a  new 
trial.  Thereafter  a  decree  was  entered  in 
favor  of  the  realty  company  in  conformity 
with  the  verdict  of  the  Jury.  The  present 
appeal  is  from  the  decree  thus  entered  upon 
the  verdict  of  that  jury. 

Brady  now  insists  that,  conceding  the  abil- 
ity of  the  Legislature  to  confer  upon  the 
Court  of  Chancery  the  right  to  entertain  a 
suit  to  quiet  title  and  to  award  a  feigned  Is- 
sue therein,  nevertheless  the  Legislature  had 
not  the  ability  to  bind  the  conscience  of  the 
Chancellor  by  giving  to  the  verdict  rendered 
upon  such  feigned  issue  the  quality  of  finality, 
save  as  to  errors  occurring  in  the  trial.  The 
former  appeal  attacked  this  feature  of  the 
act  to  quiet  title  as  one  which  stripped  the 
courts  of  law  of  a  faculty  exclusively  pre- 
served to  them  by  the  Constitution.  This  ap- 
peal challenges  the  constitutionality  of  the 
act -on  the  ground  that  it  deprives  the  Court 
of  Chancery  of  one  of  its  jurisdictional  facul- 
ties secured  by  the  Constitution.  If  the  ques- 
tion now  mooted  can  be  regarded  as  still  open 
in  this  case  we  think  that  the  appellant's  in- 
sistence is  entirely  untenable.  It  goes  with- 
out saying  that  the  quality  of  finality  given 
to  the  verdict  by  the  statute  strips  the  courts 
of  common  law  of  none  of  their  faculties 
preserved  to  it  by  the  Constitution;  nor  1b  it 
perceived  In  what  way  It  denudes  the  Court 
of  Chancery  of  any  of  its  powers  as  they 
existed  at  the  time  of  the  adoption  of  our 
Constitution.  The  bill  in  this  case  was  not 
filed  by  the  appellant  for  any  relief  which 
was  administered  by  the  Court  of  Chancery 
at  that  time.    The  bill  was  filed  under  the 


act  to  quiet  title.  The  ground  of  relief  was 
created  by  that  act  as  well  as  the  method  of 
procedure.  Although  this  suit  Is  equitable 
In  Its  nature  it  was  one  unrecognized  by  the 
Court  of  Chancery  previous  to  the  enactment 
of  the  questioned  statute.  Therefore  the 
Legislature  in  providing  for  a  trial  at  law 
upon  demand  of  the  party  and  for  a  conclu- 
sive verdict  deprived  the  Court  of  Chancery 
of  none  of  Its  constitutional  powers.  Instead 
of  depriving  It  conferred  a  power;  and  the 
extent  of  that  power,  and  the  manner  in 
which  it  should  be  exercised,  was  a  question 
for  legislative  discretion.  Although  an  opin- 
ion is  thus  expressed  upon  the  merits  of  the 
question,  it  Is  not  to  be  admitted  that  after 
the  decision  of  the  previous  appeal  this  ques- 
tion is  now  open  for  discussion  in  this  court 

This  court  in  the  former  decision  recog- 
nized the  verdict  and  the  Chancellor's  order 
thereon  as  valid  under  the  quia  timet  act 
Those  features  of  this  statute  were  such  a 
material  part  of  the  legislative  scheme  that 
it  would  seem  Impossible  to  declare  that  the 
statutory  provisions  for  a  verdict  and  for  a 
review  of  the  verdict  were  valid,  and  at  the 
same  time  declare  that  the  finality  given  to 
the  verdict  was  a  nullity.  Finality  Is  such 
an  inseparable  incident  of  the  verdict  that 
if  it  is  vicious,  the  whole  provision  for  the 
verdict  would  be  vicious. 

The  decree  should  be  affirmed. 


Oi  N.  J.  B.  867) 
HEROLD  T.  COLUMBIA  INV.  ft  REAL  ES- 
TATE CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July   24,    1907.) 

1.  Covenants  —  Implied     Covenants  —  Re- 

stbiction  on  usb  op  property. 

An  owner  who  divides  his  lands  into  lots 
and  streets  as  shown  by  a  map  filed  by  him  with 
the  county  clerk,  and  who  sells  lots  as  shown 
thereon,  does  not;  in  the  absence  of  a  neighbor- 
hood scheme  calling  for  the  erection  of  but  one 
building  on  a  single  lot,  impliedly  covenant  not 
'  to  sell  the  lands  except  in  the  parcels  delineated 
on  the  map,  but  he  may  subdivide  the  lots  into 
smaller  parcels  and  sell  them  in  such  parcels 
or  devote  any  part  of  the  same  to  public  uses, 
as  streets,  parks,  etc. 

2.  Injunction  —  Implied    Covenants  —  Re- 
straining Breach. 

An  owner  who  divides  his  lands  into  lots 
and  streets  as  shown  by  a  map  filed  by  him 
and  who  sells  lots  as  shown  thereon  impliedly 
covenants  not  to  use  the  land  designated  as 
streets,  and  a  purchaser  of  a  lot  may  enjoin 
a  change,  either  in  the  location  or  width  of  the 
streets,  without  first  showing  that  the  same  will 
result  in  depreciation  of  the  value  of  the  lot 
purchased. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {  124.J 

Appeal  from  Court  of  Chancery. 

Suit  by  Rudolph  Herold  against  the  Colum- 
bia Investment  &  Real  Estate  Company  and 
others.  From  a  decree  of  dismissal,  com- 
plainant appeals.    Reversed. 

Weller  &  Lichtenstein,  for  appellant  Car- 
rick  &  Wortendyke,  for  respondents. 
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GUMMERE,  C.  J.  The  case  made  by  the 
pleadings  and  supported  by  the  proofs  is  as 
follows: 

The  defendant  the  RIdgefleld  Land  Com- 
pany was  in  the  year  1898  the  owner  of  a 
tract  of  land  In  the  county  of  Bergen,  which 
it  bad  laid  out  into  certain  lots  and  streets 
delineated  upon  a  map  of  the  property,  which 
was  prepared  under  its  direction,  and  filed 
by  It  In  the  office  of  the  clerk  of  the  county. 
On  the  2d  of  December  of  that  year  it  sold 
to  Herold,  the  complainant,  two  of  the  lots 
shown  on  its  map,  namely,  lots  10  and  12  in 
block  O.  Lot  10  fronts  on  a  street  designated 
upon  the  map  as  "Summit  avenue."  Lot  12 
adjoins  lot  10,  and  is  located  upon  the  cor- 
ner of  Summit  avenue  and  a  street  designated 
on  the  map  as  "Prospect  avenue."  This 
latter  avenue  Is  laid  out  on  a  curve,  one  por- 
tion of  It  running  at  right  angles  to  Summit 
avenue,  and  another  part  of  It  running  paral- 
lel to  that  avenue,  and  forms  the  boundary 
for  the  northerly  and  the  easterly  sides  of 
block  O.  In  the  year  1905  the  complainant 
began  the  erection  of  a  dwelling  house  upon 
his  two  lots,  the  contract  price  for  which  was 
about  $15,000.  In  the  meantime  the  Ridge- 
field  Land  Company,  after  selling  a  large 
part  of  its  lots,  either  singly,  or  In  parcels, 
had  disposed  of  the  remainder  of  its  holdings 
in  bulk  to  one  Flood,  who  In  turn,  conveyed 
the  same  on  the  8th  of  April,  1904,  to  a 
corporation  known  as  the  Industrial  Savings 
&  Loan  Company.  On  the  26th  of  September, 
1904,  this  company  filed  in  the  office  of  the 
clerk  of  Bergen  county  another  map  of  the 
whole  tract,  upon  which  many  of  the  lots  de- 
lineated upon  the  original  map  under  which 
the  complainant  purchased  his  property  are 
divided  into  smaller  parcels.  In  addition,  an 
alteration  is  made  In  the  location  and  charac- 
ter of  certain  of  the  streets  shown  on  the  orig- 
inal map,  and  particularly  of  Prospect  avenue, 
which  is  altered  by  extending  the  portion 
which  forms  the  northerly  boundary  of  block 
Q  In  a  straight  line  to  a  public  highway  known 
as  "Palisade  avenue,"  and  the  easterly  bound- 
ary of  the  original  tract,  and,  further,  by 
narrowing  from  50  to  40  feet  that  portion 
of  the  avenue  which  bounds  block  6  on  the 
east,  and  by  renaming  It  Rothwell  avenue. 
Subsequent  to  the  filing  of  this  second  map 
the  legal  title  was  passed  out  of  the  Indus- 
trial Savings  &  Loan  Company,  but  the  bene- 
ficial Interest  in  the  property  still  remains 
in  It;  the  legal  title  being  held  by  a  trustee 
for  Its  benefit.  The  defendant,  the  Columbia 
Investment  &  Real  Estate  Company,  as  the 
agent  of  the  Industrial  Savings  &  Loan  Com- 
pany In  charge  of  the  tract,  Is  engaged  In 
selling  lots  as  delineated  on  the  second  map, 
and  in  altering  Prospect  avenue  so  as  to  con- 
form to  the  lines  and  locations  shown  on  that 
map. 

The  complainant  Insists  that  these  changes 
from  the  plan  exhibited  by  the  original  map, 
If  carried  Into  effect,  will  materially  Inter- 
fere with  his  enjoyment  of  his  building,  the 


reduction  in  size  of  the  lots,  by  causing  the 
erection  thereon  of  buildings  of  small  size 
and  little  value,  and  the  alteration  of  Pros- 
pect avenue  by  changing  It  into  a  thorough- 
fare, the  user  of  which  will  entirely  destroy 
the  quiet  of  his  residence.  Be  further  in- 
sists that  the  changes  referred  to  will  also 
largely  depreciate  the  value  of  his  property. 
For  these  reasons,  he  seeks,  by  his  bill,  to 
restrain  the  defendants  from  altering  the  lo- 
cation or  width  of  Prospect  avenue,  or  of  any 
of  the  other  streets  or  avenues  delineated 
on  the  original  map,  and  from  selling  any 
of  the  land  contained  in  the  tract,  except  by 
the  lots  as  shown  upon  that  map.  The  com- 
plainant also  seeks  to  restrain  the  defend- 
ants from  violating  a  so  called  "neighborhood 
scheme,"  which  he  alleges  was  put  in  force 
by  the  RIdgefleld  Land  Company,  and  be- 
came operative  throughout  the  whole  tract 
delineated  upon  Its  map,  and  by  the  provi- 
sions of  which  but  one  building  was  permit- 
ted to  be  erected  upon  a  single  lot,  and  was 
required  to  be  located  a  given  distance  from 
the  front,  rear,  and  side  lines  thereof. 

At  the  hearing  of  the  case  in  the  Court 
of  Chancery,  the  bill  of  complaint  was  dis- 
missed upon  the  ground  that  the  complain- 
ant's remedy,  if  he  had  one,  was  legal,  and 
not  equitable.  From  the  decree  of  dismissal, 
this  appeal  is  taken. 

The  proofs  in  the  case  fall  to  show  the 
existence  of  any  such  neighborhood  scheme 
as  Is  alleged  In  the  bill.  It  is,  therefore,  un- 
necessary for  us  to  consider  the  question 
whether  the  purchaser  of  a  number  of  lots, 
all  of  which  have  had  Impressed  upon  them 
a  general  scheme,  restricting  the  number  and 
location  of  buildings  to  be  erected  thereon, 
has  a  remedy  In  equity  against  the  vendor  to 
restrain  him  from  selling  other  of  his  lots 
free  from  such  restrictions.  The  failure  to 
show  the  existence  of  such  scheme  Is  also 
fatal  to  the  claim  of  the  complainant  that 
he  is  entitled  to  restrain  the  RIdgefleld  Land 
Company  and  Its  successors  in  title  from  sell- 
ing Its  lands  except  in  the  parcels  delineated 
upon  the  original  map.  No  such  covenant 
is  Implied  by  the  making  of  such  a  map  and 
the  sale  of  certain  of  the  lots  shown  thereon; 
and  the  right  of  the  owner  to  dispose  of  the 
unsold  portion  of  his  lots  singly  or  in  bulk,  or 
by  subdividing  them  into  smaller  parcels, 
and  selling  them  In  such  parcels,  Is  complete. 
Not  only  may  he  sell  the  lands  in  such  parcels 
as  he  may  see  fit,  but  he  Is  under  no  obliga- 
tion to  his  vendees  to  retain  the  unsold  por- 
tion In  private  ownership.  He  may,  If  he 
sees  fit,  devote  any  part  of  It  to  public  uses, 
either  as  streets,  parks,  or  In  other  modes 
of  a  general  nature  calculated  to  give  ad- 
ditional value  to  the  rest  of  the  tract  The 
refusal  of  the  Court  of  Chancery  to  issue 
Its  Injunction,  either  to  compel  the  carrying 
Into  effect  of  the  alleged  neighborhood  scheme 
or  to  restrain  the  sale  of  the  lands  embraced 
in  the  original  map  in  lots  smaller  In  area 
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than  those  shown  thereon,  was  therefore 
justified. 

But  the  attempt  of  the  defendants  to 
alter  the  location  and  narrow  the  width  of 
certain  of  the  streets  delineated  on  the  orig- 
inal map  Is  clearly  an  infringement  of  the 
rights  of  the  complainant;  and  for  the  pro- 
tection of  such  rights  he  Is  entitled  to  the 
aid  of  a  court  of  equity.  In  the  case  of 
Lennig  ▼.  Ocean  City  Association,  41  N.  J. 
Eq.  606,  7  Atl.  491,  56  Am.  Rep.  16,  this  court 
held  that  whenever  the  owner  of  a  tract  of 
land  lays  it  out  Into  blocks  and  lots  upon  a 
map,  and  on  that  map  designates  certain 
portions  of  the  land  to  be  used  as  streets, 
and  then  conveys  those  lots  by  reference  to 
the  map,  he  becomes  bound  to  the  grantees 
not  to  use  the  portion  so  devoted  to  the  com* 
mon  advantage  otherwise  than  In  the  manner 
indicated ;  that  the  grantees  are  regarded  as 
purchasers,  by  implied  covenant,  of  the  right 
to  use  the  streets  as  a  means  of  passage  to 
and  from  their  premises  as  appurtenant  to  the 
premises  granted;  that  this,  private  right  is 
wholly  distinct  from,  and  Independent  of, 
the  right  of  passage  to  be  acquired  by  the 
public,  and  declared  that  "the  object  of  the 
principle  Is  not  to  create  public  rights,  but 
to  secure  to  persons  purchasing  lots  under 
such  circumstances  those  benefits  the  promise 
of  which,  it  is  reasonable  to  Infer,  has  Induced 
them  to  buy  portions  of  a  tract  laid  out  on 
the  plan  Indicated."  We  further  held  that 
the  threatened  violation,  by  the  grantor  or 
his  assigns,  of  this  implied  covenant  in  the 
deed,  entitled  the  grantee  to  relief  in  equity 
by  way  of  Injunction. 

This  decision  Is  controlling  both  upon  the 
question  of  the  property  right  of  the  com- 
plainant and  of  his  right  to  equitable  relief. 
It  Is  true  that  In  the  cited  case  it  was  shown 
that  the  threatened  invasion  of  the  complain- 
ant's right,  If  carried  out,  would  greatly  de- 
preciate the  value  of  the  property  purchased 
by  him,  and  that  in  the  present  case  the 
complainant  has  not  made  it  clear  that  a 
like  result  will  follow  from  the  threatened 
change  in  the  location  and  width  of  the 
streets  shown  on  the  original  map  filed  by 
the  Ridgefleld  Land  Company.  But  this  fact 
does  not  disentitle  him  to  equitable  relief. 
The  threatened  Injury  is,  in  its  nature,  a  con- 
tinuing one.  If  the  defendants  are  permitted 
to  retake  Into  their  exclusive  possession  any 
part  of  these  streets,  and  then  to  sell  such 
portions  to  purchasers  by  a  reference  to  the 
second  map,  not  only  will  the  complainant 
necessarily  become  Involved  in  numerous 
lawsuits  with  such  purchasers,  if  he  attempts 
to  enforce  his  rights  In  such  land,  but  the 
outcome  of  such  litigation  It  Is  difficult  to 
foresee.  Moreover,  the  remedy  at  law  is 
plainly  inadequate.  If  the  defendants  and 
their  grantees  should  persist  In  retaining  to 
their  exclusive  use  the  land  withdrawn  from 
public  streets,  notwithstanding  the  recovery 
of  damages  against  them  in  actions  at  law, 
the  complainant  would  be  finally  driven  to  a 

67A.-89 


court  of  equity  in  order  to  be  restored  to  his 
legal  right.  It  Is  not  equitable  that  he  should 
be  compelled  to  embark  in  a  series  of  ex- 
pensive litigations  before  being  granted  re- 
lief by  Injunction  for  the  protection  of  his 
rights. 

The  decree  appealed  from  should  be  re- 
versed. 


(74  N.  J.  JL  806) 

DEFGUARD  v.  NEW  TORK  *  L.  B.  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17.   1907.) 

teiair-reception  of  evidencjs— motxok  to 
Stbikb  Out— Timh  fob  Motion. 

In  an  accident  case,  a  physician  testified 
that  he  had  seen  and  known  a  case  where  epi- 
lepsy followed  a  head  injury  seven  years  there- 
after. On  cross-examination,  it  appeared  that 
he  had  never  treated  a  person  for  epilepsy  re- 
sulting from  a  head  injur; ;  but  in  one  instance 
he  was  told  that  an  epileptic  had,  seven  years 
before  he  saw  him,  been  hit  on  the  head  by  a 
bolt  Held  that,  on  motion,  the  testimony 
should  have  been  struck  out 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diic 
vol.  46,  Trial,  5  245.]  * 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Andrew  J.  Defguard  against  the 
New  York  &  Long  Branch  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

John  H.  Applegate  and  Alan  H.  Strong,  for 
plaintiff  in  error.  Warren  Dixon  and  Ed- 
mund Wilson,  for  defendant  In  error. 

REED,  J.  In  this  case  the  plaintiff  re- 
covered the  sum  of  $4,500  for  personal  in- 
juries sustained  while  crossing  defendant's 
tracks  in  Long  Branch.  Plaintiff  was  riding 
in  an  open  farm  wagon,  driven  by  one  Sand- 
ersan,  when  the  wagon  was  struck  by  an 
engine  of  the  defendant,  and  the  plaintiff's 
head  and  knee  were  Injured.  The  visible 
wounds  described  by  the  attending  physician 
were  a  cut  about  an  inch  long  over  the  right 
eye,  a  punctured  wound  in  the  rear  part  of 
the  head,  bruises  around  the  ear  and  neck,  a 
black  and  blue  two-Inch  space  on  the  back, 
a  cut  on  the  left  side  of  the  back,  and  an 
enlarged,  crushed,  and  twisted  knee. 

The  amount  of  damages  awarded  by  the 
jury  obviously  rested  almost  entirely  upon 
the  finding  respecting  the  period  during 
which  the  plaintiff  would  probably  suffer 
from  his  injuries,  and  the  degree  of  physical 
distress  and  incapacity  which  would  prob- 
ably result  from  the  Injury  during  that  pe- 
riod. One  of  the  probable  results  of  the  In- 
juries put  forward  by  his  attending  physi- 
cian, Dr.  Beach,  was  epilepsy.  The  prob- 
ability that  this  dreaded  disorder  might 
spring  from  the  injuries  caused  by  the  de- 
fendant was,  If  believed  by  the  jury,  a  potent 
reason  for  awarding  large  compensatory 
damages.  The  testimony  respecting  this 
phase  of  the  case  was  solely  that  of  Dr. 
Beach,  a  general  practitioner  for  21  years  at 
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West  Long  Branch.  Dr.  Beach  had  been 
called  after  the  accident  to  attend  the  In- 
jured lad,  and  continued  bis  attention  there- 
after. The  doctor  had  stated  the  character 
of  the  wounds,  the  subsequent  symptons,  the 
degree  of  recovery,  as  well  as  the  degree  of 
continued  disabilities  and  the  probable  pe- 
riod of  their  continuance.  After  the  defend- 
ant had  closed  Its  case,  the  plaintiff  was  per- 
mitted to  recall  Dr.  Beach,  and  he  was  ex- 
amined upon  the  subject  of  epilepsy.  He 
wad  asked  by  counsel  for  the  plaintiff: 
"How  remotely  from  the  time  of  accident 
may  epilepsy  appear  as  a  result  of  the  ac- 
cident?" '  Under  objection  he  was  permit- 
ted to  answer.  He  said :  "I  never  saw  any. 
Never  had  any  In  my  practice."  To  the  next 
question,  "Have  you  known  cases?"  he  re- 
plied, "Yes;  seen  them."  To  the  question, 
"How  remotely  have  you  known  epilepsy  to 
follow  causes  of  this  kind,  how  long?"  the 
answer  was,  "Seven  years." 

The  cross-examination  was  as  follows:  "Q. 
This  case  that  you  have  been  led  to  mention 
where  epilepsy  occurred  seven  years  after 
the  Injury,  what  was  the  Injury?  A.  Well, 
It  was  a  hit  on  the  head  from  a  sharp  ob- 
ject— a  bolt.  Q.  How  was  the  injury  Inflict- 
ed? A.  Inflicted  by  machinery.  Q.  What 
do  you  know  about  the  case?  A.  Well,  I 
seen  the  man.  I  know  from  the  history 
of  It  Q.  You  did  not  treat  the  man  at 
any  stage?  A.  No;  I  didn't  treat  It  at  all. 
Q.  You  didn't  see  the  Injury  when  It  was 
new?  A.  No;  I  saw  the  place  where  It  was 
struck.  You  could  see  the  place.  Q.  How 
many  years  after  the  Injury  did  you  see 
It?  A.  Well,  It  must  have  been  about  14 
years.  Q.  About  what?  A.  14  years.  Q.  14 
years  afterward?  A.  Yes,  sir.  Q.  And  what 
was  there  to  indicate  the  Injury  at  the  time 
you  saw  it?  A.  Just  a  small  mark  on  the  sum- 
mit of  the  head.  Q.  Did  you  learn  whether 
there  had  been  a  fracture  of  the  skull?  A. 
There  wasn't  any  such  history  given.  Q.  What? 
A.  The.  man  didn't  know.  Q.  The  man 
didn't  know?  A  Didn't  know  about  it  Q. 
Who  gave  you  the  history?  A  Well,  the 
gentleman  who  had  the  trouble  was  one  of 
them.  Q.  The  man  who  had  the  epilepsy? 
A.  Yes,  sir.  Q.  Told  you  about  It  did  he? 
A.  Yes,  sir;  and  then  others,  too.  Q.  What  is 
that?  A.  Then  I  made  inquiries  about  It 
and  others  told  me.  too.  Q.  Who  told  yon 
outside  of  the  epileptic  himself.  A.  Well,  I 
can't —  I  know  several  did,  but  I  can't  re- 
call just  who  they  were.  Q.  You  didn't  get 
the  history  from  any  physician  who  bad  at- 
tended him,  did  yon?  A.  No,  sir.  Q.  And 
it  is  upon  that  case,  upon  what  you  learned 
concerning  the  case,  that  you  base  your  opin- 
ion in  this  case  that  epilepsy  will  Intervene? 
A.  Oh,  no.  Q.  Not  upon  that?  A  No,  sir. 
Q.  It  Is  not  upon  anything  that  you  have 
ever  had  in  your  practice  either,  Is  It?  A. 
No,  sir;  I  never  had  a  case  of  epilepsy  by  a 
head  injury.  Q.  And  you  never  saw  a  case 
of  head  Injury  followed  by  epilepsy,  except 


this  one  that  you  have  just  told  us  about? 
A  Not  that  I  now  remember  of.  Q.  And 
whether  the  epilepsy  in  that  case  occurred 
seven  years  after  the  Injury  or  not,  you  took 
on  the  statement  of  the  epileptic,  did  you? 
A.  Yes,  sir." 

At  the  conclusion  of  the  examination  of 
this  witness,  motion  was  made  by  defend- 
ant's counsel  to  strike  out  this  testimony, 
which  was  overruled.  Motion  was  then 
made  to  strike  out  that  part  of  the  testimony 
wherein  It  was  said  that  epilepsy  within  the 
knowledge  of  the  witness  had  followed  cases 
of  this  kind  as  remotely  as  seven  years. 
This  motion  was  refused.  It  seems  that  the 
trial  judge  refused  to  strike  this  out  because 
he  thought  defendant's  counsel  had  himself 
evoked  the  testimony  by  his  cross-examina- 
tion, and,  after  discovering  that  it  made 
against  him,  moved  to  strike  it  from  the  rec- 
ord. This  view,  however,  is  .a  misconcep- 
tion of  the  situation.  When  the  physician 
stated  that  be  had  seen  and  known  cases  of 
epilepsy  following  seven  years  after  an  ac- 
cident of  this  kind,  there  was  no  ground  for 
an  exception.  The  doctor  had  stated  a  fact 
as  of  his  own  personal  knowledge.  It  was 
only  after  cross-examination  that  It  ap- 
peared that  his  knowledge  was  entirely  from 
hearsay,  that  he  had  only  seen  a  small  mark 
on  the  summit  of  a  man's  head,  and  was- 
told  that  this  man  had  been  hit  there  with 
a  bolt  and  was  told  the  date  when  the  man 
was  Injured. 

The  cross-examination  therefore  offered  the 
first  opportunity  to  show  the  unsubstan- 
tial bases  upon  which  the  statement  in 
the  examination  In  chief  rested.  The  mo- 
tion to  strike  out  was  made  in  time  and  was 
made  for  proper  reasons,  and  should  have 
been  granted.  The  error  was  an  injurious 
one,  for,  upon  a  jury  unlnstructed  in  the  rea-i 
sons  for  excluding  hearsay  testimony,  the 
statement  of  the  doctor  was  calculated  to 
exercise  a  very  powerful  influence  in  increas- 
ing the  amount  of  damages  awarded  to  the 
plaintiff. 

Without  considering  other  assignments  of 
error,  the  judgment  should  be  reversed. 

CM  N.  J.  L.  826) 

McCARTER  V.  KETCHAM. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Aug.  8,  1907.) 

1.  Corporations— Subscription  to   Stock- 
Li  ability  of  Sdbscbibebs. 

A  subscriber  of  stock  of  a  corporation  is 
liable  to  pay  therefor  on  the  execution  of  the 
certificate  of  incorporation,  though  he  does  not 
participate  in  the  organization,  and  though  the 
corporation  becomes  merely  a  de  facto  corpora- 
tion. 

2.  Same— Assessments  on  Unpaid  Subscrip- 
tions—Sufficiency. 

An  order  of  court  ascertaining  the  amount 
necessary  to  pay  the  debts  of  an  insolvent  cor- 
poration, and  reciting  that  there  were  no  funds 
to  pay  the  same,  that  assessments  should  be 
made  against  the  persons  who  had  subscribed 
for  the  stock  and  held  the  same  in  specified 
amounts,  and  that  payment  of  such  assessments 
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might  be  enforced  by  salt,  sufficiently  proved 
the  making  of  an  assessment  against  a  subscrib- 
er, though  the  order  also  recited  that  it  was 
made  without  prejudice  to  the  rights  of  any 
person  named  therein  to  any  defense  which  he 
might  have  to  any  action  on  stock  subscrip- 
tions, and  the  receiver  of  the  corporation  might 
sue  a  subscriber  for  the  assessment. 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Thomas  N.  McCarter,  receiver 
of  the  Clinton  Hill  Lumber  &  Manufacturing 
Company,  against  George  8.  Ketcham.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Frank  E.  Bradner,  for  plaintiff  in  error. 
James  E.  Howell,  for  defendant  In  error. 

VROOM,  J..  This  action  was  brought  by 
the  receiver  of  an  insolvent  corporation,  the 
Clinton  Hill  Lumber  &  Manufacturing  Com- 
pany, to  enforce  in  favor  of  the  creditors  of 
said  company  the  payment  by  the  defendant 
of  so  much  of  his  stock  subscription  unpaid 
by  him  to  the  company  as  was  necessary  to 
satisfy  the  debts  of  the  corporation.  In  the 
case  of  McCarter,  Receiver,  v.  William  T. 
Ketcham,  Jr.,  72  N.  J.  Law,  247,  62  Atl.  693, 
in  this  court,  Mr.  Justice  Oarretson  recited 
with  great  care  the  facts  proved  In  that  case, 
which  are  practically  the  same  as  In  the  case 
now  under  consideration,  and  which,  as  was 
there  held,  proved  the  existence  of  a  corpora- 
tion de  facto.  In  the  present  case,  it  was 
shown  that  the  Incorporators  of  this  company 
signed  the  certificate  of  incorporation,  which 
was  recorded  In  the  office  of  the  clerk  of  Es- 
sex county;  that  the  stockholders  met  and 
elected  officers ;  that  a  bill  of  sale  was  made 
by  Holloway  to  the  company  of  all  his  stock 
of  lumber  In  his  lumber  yard,  bis  lease, 
buildings,  etc.;  that  the  board  of  directors 
was  authorized  to  call  upon  the  stockholders 
of  the  company  for  40  per  cent,  of  the  amount 
subscribed  to  the  stock  of  the  company,  and 
it  was  at  the  trial  admitted  that  the  corpora- 
tion was  a  corporation  de  facto.  On  the 
conclusion  of  the  plaintiff's  case,  a  motion 
was  made  for  a  nonsuit,  and  was  based  by 
the  defendant  upon  two  grounds:  (1)  That 
the  plaintiff  had  not  proved  any  liability  on 
the  part  of  the  defendant  on  his  subscription 
for  stock ;  and  (2)  that  the  plaintiff  had  not 
proved  an  assessment  made  against  the  de- 
fendant by  the  Court  of  Chancery,  and  the 
motion  for  the  nonsuit  was  practically  the 
only  ground  urged  In  this  court  for  reversal 
in  the  brief  of  the  plaintiff  in  error. 

So  far  as  the  first  ground  for  nonsuit  is 
concerned,  It  seems  to  me  to  have  been  set- 
tled by  the  case  In  72  N.  J.  Law,  and  62  Atl., 
supra.  It  was  there  held  that  the  liability 
to  pay  for  stock  subscribed  was  fully  proved 
when  the  certificate  of  incorporation  was 
proved,  and  the  corporation  became  a  corpo- 
ration de  facto.  It  was  contended,  however, 
by  plaintiff  in  error,  that,  as  the  facts  in  the 
case  fail  to  show  that  tbe  defendant  par- 
ticipated in  tbe  organization,  he  is  not  estop- 
ped by  any  of  his  own  acts;   and,  further, 


that  he  is  not  estopped  by  the  acts  of  his 
associates,  and  this  because  there  was  nothing 
to  show  that  the  defendant  authorized  the 
others  who  signed  the  certificate  of  organiza- 
tion to  meet  and  organize,  or  that  he  signed  a 
waiver  of  notice  of  a  meeting,  or  that  he  at- 
tended the  first  meeting  of  the  stockholders, 
or  acknowledged  his  election  as  director.  The 
theory  of  the  plaintiff  in  error  that  the  sub- 
scription to  pay  is  conditioned  upon  the  form- 
ation and  organization  of  a  corporation  de 
jure  is  utterly  without  substance.  The  ex- 
ecution of  the  certificate  of  incorporation  con- 
stituted an  express  contract  to  contribute  to 
the  capital  stock,  and,  while  It  may  be  true 
that  he  did  not  personally  participate  to  'any 
great  extent  in  the  operation  of  the  company, 
and  had  no  personal  responsibility  for  the 
acquisition  of  Holloway's  property  in  fraud  of 
the  latter's  creditors,  that  does  not  In  any 
way  affect  his  liability  upon  his  stock  sub- 
scription. 

The  second  ground  relied  upon  by  the 
plaintiff  In  error  was  that  the  plaintiff  below 
had  not  proved  an  assessment  made  against 
the  defendant  In  the  Court  of  Chancery. 
The  proceedings  In  the  Court  of  Chancery  In 
the  case  of  Cumberland  Lumber  Company  v. 
Clinton  Hill  Lumber  &  Manufacturing  Com- 
pany, 57  N.  J.  Eq.  627,  42  Atl.  585,  were  all 
before  this  court  In  72  N.  J.  Law,  247,  and  62 
Atl.  693,  reviewed,  and  the  assessment  made 
by  the  receiver  sustained.  In  the  present 
case  the  proceedings  In  the  chancery  case 
were  all  put  in  evidence,  and  it  appeared  that 
the  order  upon  which  the  present  suit  was 
based  was  made  June  9,  1903,  and  thereby  It 
was  ascertained  that  tbe  total  amount  re- 
quired to  be  paid  out  of  such  assets  of  the 
insolvent  company  as  might  come  to  tbe 
hands  of  the  receiver  was  $6,344.97,  and  that 
there  were  no  funds  to  pay  tbe  same,  and 
that  an  assessment  should  be  made  against 
the  persons  who  subscribed  for  and  now  hold 
the  stock  of  the  said  corporation;  that  two 
of  the  subscribers  were  Insolvent;  and  It 
was  thereby  ordered  that  the  receiver  be 
and  is  directed  and  authorized  to  assess,  call, 
and  collect  the  said  sum  of  $6,344.97,  with 
interest,  from  George  W.  Ketcham,  George 
W.  Ketcham,  administrator  of  tbe  estate  of 
William  S.  Ketcham,  and  William  S.  Ket- 
cham, Jr.,  out  of  their  respective  subscrip- 
tions as  incorporators  and  stockl'  riders  of  tbe 
Clinton  Hill  Lumber  &  Manufacturing  Com- 
pany which  have  not  been  fully  paid  up  (but 
not  to  exceed  60  per  cen';.  thereof),  and  to 
enforce  payment  of  such  assessment  and  call 
by  suit,  If  necessary.  The  order  also  recited 
that  It  is  made  without  prejudice  to  the 
rights  of  any  person  named  therein  to  any 
defense  which  they  might  have  to  any  action, 
legal  or  equitable,  which  may  be  brought 
against  them  on  such  stock  subscriptions. 
But  It  Is  manifest  that  this  final  clause  in 
the  order  of  June  9,  1903,  was  not  intended 
to  nullify  the  previous  determination  of  the 
Court  of  Chancery  with  respect  to  essential 
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matters,  bat  only  to  reserve  defenses  that 
were  not  concluded  by  the  decree.  The  rec- 
ord before  as  does  hot  disclose  any  such  de- 
fense. 

I  think  the  decree  fully  justified  the  as- 
sessment made  by  the  receiver  wherein  he 
apportioned  the  gross  amount  necessary  to 
be  collected  among  the  several  subscribers 
to  the  certificate  of  organization,  not  exceed- 
ing 60  per  cent  of  their  respective  subscrip- 
tions. 

The  judgment  below  should  be  affirmed. 


(73  N.  J.  E.  408) 

WALLACE  V.  WALLACE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  24,  1907.) 

1.  Divorce  —  Adultery  —  Evidence  —  Suf- 
ficiency. 

In  a  suit  by  a  husband  for  divorce  on  the 
ground  of  adultery,  evidence  held  insufficient  to 
show  that  petitioner  did  not  have  access  to  de- 
fendant during  the  period  when  a  child  born 
of  defendant  must  have  been  conceived. 

2.  Bastabds  —  Evidence  —  Pbesumption     of 
Legitimacy. 

The  presumption  is  that  a  child  born  in 
wedlock  is  the  child  of  the  marriage,  though 
the  presumption  may  be  overcome  by  proof  of 
nonaccess. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  53,  Bastards,  §g  4,  5.] 

Appeal  from  Court  of  Chancery. 

Suit  for  divorce  by  Henry  S.  Wallace 
against  Marie  Louise  Wallace.  Petition  dis- 
missed. 

The  following  is  the  opinion  of  the  court 
below  by  Bergen,  V.  C: 

This  petitioner  seeks  a  divorce  from  his 
wife  upon  the  ground  of  adultery.  The  charge 
is  based  upon  the  fact  that  she  was  delivered 
of  a  child,  which  must  have  been  conceived, 
according  to  the  evidence  in  this  cause,  at  a 
time  when  the  husband  did  not  have  access 
to  his  wife,,  and  as  a  consequence  the  child 
is  not  bis  child,  but  the  child  of  a  paramour 
of  the  defendant,  not  disclosed. 

"The  presumption  is,  and  as  I  understand 
the  law  to  be,  that  a  child  born  in  wedlock 
is  the  child  of  the  married  people.  Of  course, 
this  presumption  may  be  overcome,  as  it  is 
sought  to  overcome  It  in  this  case,  by  proof 
of  nonaccess  at  a  time  when  it  makes  it  im- 
possible to  believe  that  the  husband  was  the 
father  of  the  child.  That  nonaccess  is  sought 
to  be  sustained  in  this  case,  first,  by  the  tes- 
timony of  the  husband.  He  is  clear  in  his 
statement  that  he  did  not  have  access  to  bis 
wife  from  a  period  commencing  Christmas 
Eve,  until  May,  1905.  He  also  seeks  to  cor- 
roborate that  statement  by  the  testimony  of 
two  witnesses,  a  Mr.  Stone  and  a  Mr.  Price, 
who  are  both  strangers  to  these  parties,  and 
apparently  disinterested  witnesses;  and,  so 
far  as  I  can  judge  from  the  manner  in  which 
they  gave  their  testimony,  I  think  they  are  in- 
tending to  tell  the  truth. 

"The  whole  question,  therefore,  if  we  are 
to  rely  upon  these  two  witnesses,  depends  up- 


on the  question  whether  or  not  they  may  not 
be  mistaken — whether  these  two  men  being 
called  upon  to  testify  to  a  fixed  condition  of 
affairs  existing  from  December,  1904,  until 
May,  1905,  their  attention  not  being  called 
to  the  circumstances  until  recently,  may  not 
be  mistaken. 

"The  wife,  on  the  other  hand,  says  that  the 
husband  did  have  access  to  her.  Her  testi- 
mony Is  clear  and  unambiguous,  and  Is  as 
positive  as  the  husband's,  and  she  details 
with  much  particularity  the  circumstances 
and  times  under  which  the  connection  was 
had  between  herself  and  husband  which  re- 
sulted in  the  conception  of  this  child.. 

"It  becomes  necessary  therefore  to  gather 
In  the  outlying  circumstances.  In  the  first 
place,  there  is  the  testimony  of  the  mother 
and  the  father  of  this  defendant  that  the 
petitioner  did  visit  their  daughter,  and  did 
stay  with  her  In  her  room  on  occasions  dur- 
ing the  months  of  January  and  February, 
1905.  If  this  is  true,  as  they  corroborate 
the  defendant;  the  fact  of  the  nonaccess  would 
be  disproved.  I  am  disposed,  in  view  of  the 
serious  consequences  which  might  result 
from  a  decree  in  favor  of  the  petitioner,  here 
to  hold  that  the  husband  did  have  access  to 
her  within  the  time  mentioned.  I  think  we 
cannot  be  too  cautious  In  making  a  decree 
which  would  result  in  separating  this  woman 
from  ber  husband,  thus  convicting  her  of 
being  an  adulteress,  and  making  a  child  born 
in  wedlock  illegitimate.  It  Is  a  serious  thing 
to  do,  and  the  court,  before  doing  It,  ought 
to  be  very  well  satisfied  that  there  Is  no  pos- 
sible escape  from  the  conclusion  that  the 
charge  made  by  the  petitioner  Is  true.  Nor 
do  I  feel  that  I  can  be  wrong  about  this,  in 
view  of  the  conduct  of  the  petitioner.  When 
he  was  told  of  his  wife's  condition,  and  it 
is  proved  that  she  wrote  to  him  shortly  after 
she  discovered  her  condition,  which  was  In 
March,  1905,  he  does  not  cease  to  visit  her, 
but  continues  bis  visits  to  her,  and  goes  with 
her  to  the  physician  in  April  to  ascertain 
whether  her  supposed  condition  Is  the  correct 
one,  or  whether  she  had  some  other  Internal 
Infirmity  which  might  have  produced  the 
symptoms  which  had  Induced  her  to  believe 
that  she  was  pregnant 

"He  admits  that  he  went  to  see  her.  He 
does  not  deny  it  nor  does  he  deny  visiting 
her,  and  the  proof  is  full  and  complete.  The 
colored  man,  the  servant  of  Mrs.  Wallace, 
says  that  the  husband  came  there  in  the  day- 
time and  staid  with  his  wife.  Thus  the 
access  is  proven.  He  testifies  that  the  hus- 
band entered  the  house  with  his  own  night 
key,  and  that  he  went  up  to  his  wife's  room. 
Whether  It  Is  nighttime  or  daytime  makes  no 
difference.   The  access  I  think  is  fully  proven. 

"I  appreciate  what  counsel  has  said.  I 
know  very  well  the  feeling  that  the  petitioner 
must  have,  and  I  am  also  willing  to  state 
that,  If  I  am  wrong  In  my  conclusions,  it  is 
a  sad  condition  for  the  petitioner.  But  I 
am  here  to  administer  equity  between  these 


Digitized  by 


Google 


St.  J.) 


FIRST  M.  B.  CHURCH  v.  CAPS  MAY  GRAIN  *  COAL  CO. 


eis 


parties,  and,  being  of  the  opinion  that  the 
petitioner  has  not  sustained  the  burden  of 
proof  In  such  a  way  as  to  Justify  a  decree. 
In  accordance  with  the  prayer  of  the  petition, 
I  will  nave  to  advise  that  this  petition  be 
dismissed." 

S.  Cameron  Hlnkle,  for  appellant  Clar- 
ence L.  Cole,  for  appellee. 

8WAYZE,  J.  We  think  the  decree  should 
be  affirmed  for  the  reasons  given  by  the 
learned  Vice  Chancellor,  but,  in  affirming  the 
decree,  it  is  not  necessary  to  hold  that  the 
testimony  of  the  husband  was  admissible  to 
prove  nonaccess  to  bis  wife.  No  objection 
was  made  to  the  reception  of  his  testimony, 
but  we  desire  to  leave  undecided  the  questions 
whether  our  evidence  act  makes  the  testi- 
mony competent  as  against  an  objection,  and 
whether  public  policy  permits  the  objection 
to  the  testimony,  if  valid,  to  be  waived  by  the 
adverse  party. 

m  n.  j.  a.  ten 

FIRST  METHODIST  EPISCOPAL  CHURCH 
OF  CITY  OF  CAPS  MAY,  N.  J.,  v.  CAPE 
MAY  GRAIN  A  COAL  CO. 

(Court  of  Chancery  of  New  Jersey.    July  23, 
190T.) 

Noisahcb— Nora. 

In  a  suit  by.  a  church  society  to  restrain 
defendant  from  operating  a  roller  skating  rink 
in  a  building  adjacent  to  the  church,  it  ap- 
peared that  the  noise  from  the  rink  was  bo  great 
as  to  render  it  impossible  to  hold  services  in 
the  church  while  skating  was  in  progress,  that 
the  pastor  and  his  family  occupying  the  parson- 
age adjacent  to  the  church  were  annoyed  by  the 
noise,  and  that  the  pastor  was  compelled  to 
leave  his  home  by  reason  of  the  noise  during 
the  time  the  rink  was  in  operation  and  pre- 
vented from  devoting  his  time  to  study  neces- 
sary for  his  pastorate.  ff«M  to  justify  the 
granting  of  an  injunction  pendente  lite,  not- 
withstanding the  affidavits  of  defendant  that 
the  rink  was  carefully  managed  and  conducted 
without  unnecessary  disturbance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  {{  21-23.] 

Bill  by  the  First  Methodist  Episcopal 
Church  of  City  of  Cape  May  against  the  Cape 
May  Grain  &  Coal  Company  to  restrain  the 
continuance  of  a  roller  skating  rink.  Heard 
on  bill  and  affidavits.  Injunction  pendente 
lite  allowed. 

J.  M.  E.  Hildreth,  for  complainant  L»  T. 
Stevens,  for  defendant 

LEAMING,  V.  C.  The  bill  is  filed  by  the 
First  Methodist  Episcopal  Church  of  Cape 
May  city  to  restrain  defendant  from  opera- 
ting a  roller  skating  rink  in  a  building  erect- 
ed by  defendant  upon  a  lot  adjacent  to  the 
church  property.  If  the  averments  set  forth 
In  the  bill  and  verified  by  the  several  affida- 
vits accompanying  the  bill  are  to  be  relied 
upon  as  true.  It  is  entirely  manifest  that  the 
operation  of  the  skating  rink  renders  It  im- 
possible for  the  church  to  conduct  Its  regular 
religious  services  without  serious  disturbance 


from  the  noise  occasioned  by  the  roller  skat- 
ing, and  also  by  the  orchestra  which  supplies 
music  for  the  patrons  of  the  rink,  and  also 
Impossible  for  the  pastor  of  the  church  to 
occupy  the  parsonage  with  any  reasonable 
degree  of  comfort  It  is  admitted  that  the 
skating  rink  Is  in  use  every  week  day  be- 
tween the  boors  of  3  and  5:30  o'clock  p.  m., 
and  the  hours  of  8  and  10:30  p.  m.,  and  the 
regular  church  services  are  a  class  meeting 
on  each  Tuesday  evening,  a  prayer  meeting 
on  each  Wednesday  evening,  and  two  class 
meetings  on  each  Thursday  and  Friday  eve- 
nings, each  meeting  beginning  at  8  o'clock  la 
the  evening.  The  skating  rink  is  not  operat- 
ed on  Sundays. 

The  affidavits  accompanying  the  bill  dis- 
close that  the  noise  from  the  operation  of  the 
skating  rink  Is  so  great  that  at  times  It  pre- 
vents the  members  and  patrons  of  the  church 
from  hearing  the  words  of  the  preacher  or 
the  prayers  which  are. offered  by  the  mem- 
ben  and  visitors  of  the  church,  and  renders 
the  church  services  ineffective;  that  in  the 
main  audience  room  of  the  church,  where  It 
is  the  custom  to  hold  services  on  Wednesday 
evenings  during  the  summer  season  on  ac- 
count of  the  large  church  attendance  requir- 
ing the  use  of  that  room,  it  Is  impossible  to 
bold  services  during  the  time  the  skating  is 
in  progress;  that  the  parsonage  is  adjacent  to 
the  church,  and  Is  occupied  by  its  pastor  and 
bis  family  as  a  home,  and  that  the  study  of  the 
pastor  Is  within  12%  feet  of  the  skating  rink,  It 
being  in  the  second  story  of  the  parsonage  and 
on  the  same  level  as  the  skating  rink,  which 
occupies  the  second  story  of  the  building  of 
defendant  which  building  has  23  windows 
opening  from  the  rink,  6  of  which  are  on  the 
side  of  the  building  nearest  to  the  church 
property,  and  all  of  which  are  open  during 
the  time  the  skating  rink  is  in  operation; 
that  the  pastor  is  often  compelled  to  leave 
his  home  by  reason  of  the  noise  during  the 
time  the  skating  rink  Is  in  operation,  and 
that  the  noise  denies  him  the  ordinary  com- 
forts of  his  home,  and  prevents  him  from  de- 
voting his  time  to  the  study  and  meditation 
necessary  for  his  pastorate,  and  renders  sleep 
for  him  and  his  family  Impossible  until  after 
the  skating  rink  is  closed  In  the  evening;  and 
that  be  has  determined  to  vacate  the  build- 
ing on  account  of  such  noise,  unless  the  oper- 
ation of  the  skating  rink  is  discontinued,  and 
has  already  notified  the  church  to  that  effect 

The  affidavits  filed  in  behalf  of  the  defend- 
ant satisfy  me  that  the  skating  rink  Is  well 
and  carefully  managed,  and  Is  conducted 
without  rowdyism  or  unnecessary  disturb- 
ance. But  the  affidavits  of  defendant  en- 
tirely fall  to  disclose  facts  which  can  be  held 
sufficient  to  throw  substantial  doubt  upon 
the  truth  of  the  averments  of  the  bill  and  its 
accompanying  affidavits.  The  affidavit  of 
Frank  B.  Sltley,  the  president  of  the  defend- 
ant company,  states  that  "the  noise  created 
in  the  operation  of  the  rink  is  not  of  a  char- 
acter which  would  interfere  with  the  corn- 
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fort  or  health  of  any  person,"  and  states 
that  "any  noise  which  may  be  created  in  the 
operation  of  said  rink  Is  not  of  a  nature 
which  would  interfere  with  the  comfort  or 
health  of  any  person  residing  in  the  build- 
ing adjoining  said  rink,  or  in  any  other 
place."  The  affidavit  of  F.  Sydney  Town- 
send,  who  resides  on  the  same  street  at  a 
point  nearly  opposite  the  skating  rink,  is  to 
the  effect  that  he  has  had  occasion  to  retire 
for  sleep  at  times  in  the  evening  before  the 
hour  of  10:30  o'clock,  and  that  "he  has  so  far 
been  unable  to  hear  any  noise  from  the  said 
skating  rink  which  disturbs  him  or  prevents 
him  from  sleeping,  and  that  the  noise  from 
the  said  skating  rink  is  not  as  great  as  Is 
the  noise  from  locomotives  puffing  and  blow- 
ing and  ringing  their  bells  at  the  station  of 
the  Atlantic  Olty  Railroad  adjoining  said 
skating  rink  building,  nor  of  passing  trolley 
cars  on  said  Washington  street,  and  that  the 
noise  is  not  of  the  character  which  would  en- 
danger the  comfort  or  health  of  any  person 
living  in  the  building  adjoining  the  same." 
The  affidavit  of  Harry  Hebentnal  adopts  the 
same  language  as  that  above  quoted  from 
the  affidavit  of  Mr.  Townsend.  The  remain- 
ing affidavit  filed  by  the  defendant  Is  that  of 
Irvin  H.  Eldredge,  who  is  manager  of  de- 
fendant company.  Mr.  Eldredge  testifies 
that  he  has  been  in  the  room  of  the  parson- 
age nearest  to  the  skating  rink  for  more  than 
a  half  hour  when  the  skating  rink  was  in 
full,  operation,  and  that  "he  was  at  the  time 
unable  to  detect  or  hear  any  noise  which 
might,  could,  or  would  annoy  any  person  or 
Interfere  with  their  comfort  or  health  in  any 
manner  whatever;  that  In  the  upper  room  of 
said  church  the  noise  from  the  skating  rink 
cannot  be  heard  at  all;  that  In  the  main 
church  room  when  the  windows  of  the 
church  alone,  or  of  the  skating  rink,  are 
closed,  no  noise  can  be  heard  in  the  said 
church  while  persons  are  skating  on  rollers 
in  said  skating  rink."  This  embodies  all  the 
evidence  supplied  by  defendant  touching  the 
character  and  extent  of  the  noise  produced. 
It  will  be  observed  that  no  witness  denies 
the  facts  averred  by  the  bill  touching  the 
character  and  extent  of  the  noise  In  the 
church  or  parsonage  upon  his  own  knowl- 
edge, excepting  Mr.  Eldredge,  and  be  express- 
es no  more  than  an  opinion  that  the  noise 
which  he  heard  in  the  parsonage  should  not 
operate  to  disturb  its  occupants,  and  touch- 
ing the  noise  in  the  church  he  fails  to  dis- 
close whether  he  was  ever  In  the  church  at  a 
time  when  the  rink  was  being  operated. 
Upon  the  record  as  it  stands,  I  am  obliged  to 
accept  the  facts  as  stated  by  the  several  wit- 
nesses for  complainant,  and  I  am  obliged  to 
proceed  upon  the  assumption  that  the  noise 
occasioned  by  the  operation  of  the  skating 
rink  by  defendant  company  Is  of  such  a  na- 
ture that  religious  services  cannot  be  ap- 
propriately conducted  in  the  church  building 
of  complainant,  and  that  the  parsonage  can- 


not be  occupied  by  its  tenant  with  the  rea- 
sonable comforts  of  life. 

Under  these  facts  the  duty  of  the  court  is 
plain. 

While  defendant  is  entitled  to  the  enjoy- 
ment of  Its  property  In  the  pursuit  of  a  law- 
ful business,  that  business  must  be  conduct- 
ed with  due  regard  to  the  well-recognized 
rights  of  surrounding  property  owners.  When 
such  business  becomes  creative  of  conditions 
which  clearly  render  the  appropriate  enjoy- 
ment of  surrounding  properties  Impossible, 
the  rights  of  others  are  invaded,  and  equity 
will  restrain  the  persistent  pursuit  of  such 
injuries.  In  the  language  of  Chancellor  Za- 
brlskie  in  Ross  v.  Butler,  19  N.  J.  Eq.  294,  298, 
97  Am.  Dec.  654:  "The  law  takes  core  that  law- 
ful and  useful  business  shall  not  be  put  a  stop 
to  on  account  of  every  trifling  or  imaginary  an- 
noyance, such  as  may  offend  the  taste  or  dis- 
turb the  nerves  of  a  fastidious  or  overreflned 
person.  But,  on  the  other  hand,  it  does  not 
allow  any  one,  whatever  his  circumstances  or 
condition  may  be,  to  be  driven  from  his 
home,  or  to  be  compelled  to  live  in  it  in  posi- 
tive discomfort,  although  caused  by  a  law- 
ful and  useful  business  carried  on  In  his 
vicinity.  The  maxim,  'Sic  utere  tuo  ut  all- 
enum  non  lsedas,'  expresses  the  well-estab- 
lished doctrine  of  the  law."  In  Cleveland  v. 
Citizens'  Gaslight  Company,  20  N.  J.  Eq. 
201,  205,  the  same  Chancellor  says:  "Any 
business,  however  lawful,  which  causes  an- 
noyances that  materially  interfere  with  the 
ordinary  comfort,  physical,  of  human  exist- 
ence, Is  a  nuisance  that  should  be  restrain- 
ed." The  decisions  of  this  court  dealing  with 
cases  of  this  class  are  numerous,  and  need 
not  be  reviewed.  It  is  sufficient  to  say  that 
no  case  can  be  found  the  principles  of  which 
will  justify  a  person  in  establishing  a  busi- 
ness adjacent  to  -a  church  the  noise  of  which 
will  render  the  continuance  of  the  custom- 
ary religious  services  In  the  church  practi- 
cally impossible,  or  which  will  interfere  with 
such  religious  services  to  the  extent  of  at 
times  rendering  it  impossible  for  worship- 
pers to  hear  the  words  of  the  preacher  or  the. 
prayers  which  form  part  of  such  services,  or 
which  will  render  the  occupancy  of  the 
church  parsonage  a  burden. 

The  suggestions  made  in  the  affidavits  on 
behalf  of  defendant  that  passing  railroad 
trains,  trolley  cars,  and  automobiles  and 
wagons  make  louder  noises  than  those  pro- 
duced from  the  operation  of  the  skating  rink 
are  without  force.  These  several  means  of 
conveyance  have  become  recognized  public 
necessities,  and  private  interests  have.  In  a 
measure,  given  way  to  the  public  good.  In 
the  present  case  we  have  a  private  business 
which  is  in  no  sense  a  public  necessity,  and 
that  business  so  conducted  as  to  render  the 
appropriate  enjoyment  of  complainant's  prop- 
erty impossible.  If  the  injury  could  be  re- 
garded as  doubtful,  equity  would  not  inter- 
fere.   Demurest  v.  Hardham,  34  N.  J.  Eq. 
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475.  But  the  record  clearly  discloses  a  sub- 
stantial Invasion  of  a  clear  legal  right  result- 
ing In  permanent  and  serious  Injury,  and  I 
am  obliged  to  allow  an  injunction  pendente 
lite.        • 


fas  Fa.  320) 

COOLBAUGH  v.  LEHIGH  &  WILKBS- 
BARRE  COAL  CO. 
(Supreme  Court'  of  Pennsylvania.     May  20, 
1907.) 
Mines  and  Mining — Mining  Lease— Royal- 
ties—Joint  Ownership. 

The  owners  of  two  adjoining  tracts  of 
coal  land  executed  a  joint  lease,  under  which 
the  rents  and  royalties  from  both  tracts  wer* 
placed  in  hotchpot.  One  of  the  lots  was  sold 
at  judicial  sale.  Held,  that  the  interest  of  the 
owner  in  the  hotchpot  and  bis  right  to  a  por- 
tion of  the  royalty  came  solely  from  his  owner- 
ship in  the  lot,  and  the  subsequent  sale  divest- 
ed him  of  any  interest  in  the  pot. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  J.  R.  Coolbaugh,  administrator 
of  Milton  Dana,  deceased,  against  the  Lehigh 
&  Wilkes-Barre  Coal  Company.  Judgment 
for  defendant    Plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Lynch,  P. 
J.,  in  the  court  below: 

"On  August  SO,  1870,  Dana  and  Metcalfe, 
who  owned  adjoining  lots  28  and  29,  under- 
laid with  coal,  entered  Into  an  instrument  In 
writing  with  a  coal  company,  by  which  the 
company  agreed  to  mine  all  the  coal  in  both 
lots  and  pay  to  the  several  owners  of  these 
two  lots  certain  royalty,  25  cents  a  ton,  and  a 
minimum — that  is,  the  lowest  fixed  rate — of 
$20,000  a  year.  Milton  Dana,  whose  adminis- 
trator is  the  plaintiff  in  this  suit,  was  one  of 
the  Danas  who  owned  lot  No.  28.  That  com- 
pany went  out  of  existence,  and  the  company 
defendant  became  the  miner  of  the  coal  under 
the  lease.  A  judgment  was  recovered  in  this 
court  against  Milton  Dana,  which  was  a  lien 
upon  his  right,  title,  and  Interest  in  the  un- 
mlned  coal.  Upon  this  judgment  an  execu- 
tion was  issued,  and  the  right,  title,  and  in- 
terest of  Milton  Dana  In  lot  28  was  levied 
and  sold  by  the  sheriff.  He  then,  in  pursu- 
ance of  his  duty,  gave  to  the  purchasers,  Mr. 
Blrkbeck  and  Mr.  Van  Horn,  a  deed  for  the 
right,  title,  and  Interest  which  Am  ton  Dana 
had  In  this  land  for  the  premises  covered  by 
the  lease,  although  the  deed  of  the  sheriff 
describes  only  lot  No.  28.  The  trouble  the 
judges,  on  consultation,  had  on  the  question, 
and  one  the  Supreme  Court,  perhaps,  will 
have  to  settle,  Is  this:  Whether '  the  levy 
made  by  the  sheriff  and  the  subsequent  sale 
and  deed  which  describes  only  lot  28  is  suffi- 
cient to  divest  any  interest,  if  Mr.  Dana  had 
any,  in  lot  29.  As  we  understand  the  decision 
of  the  Supreme  Court  in  this  case,  the  sale 
divested  all  the  right,  title,  and  interest  of 
Milton  Dana  In  lots  28  and  29.  After  the 
sale,  Blrkbeck  and  Van  Horn,  the  purchasers, 
gave  notice  to  the  mining  company,  defend- 


ant, that  they  had  become  the  purchasers  of 
Mr.  Dana's  interest  In  the  coal,  and  wanted 
the  company  to  pay  them  the  money  which 
theretofore  had  gone  to  Milton  Dana.  Isa. 
pursuance  of  this  notice,  and,  no  doubt,  be- 
lieving it  to  be  the  law,  the  company  did 
pay,  without  objection  on  the  part  of  the 
Danas  or  their  representatives,  all  the  mon- 
ey which  fell  due  to  Blrkbeck  and  Van  Horn. 
Hence  defendant  claims,  and  this  conten- 
tion Is  sustained,  that  all  of  Milton  Dana's 
right,  title,  and  Interest  to  the  coal  in  these 
premises  was  sold  by  the  sheriff,  and  pur- 
chased by  Blrkbeck  and  Van  Horn,  and  that 
they  were  both  equitably  and  legally  right 
In  paying  the  Installments  which  fell  due  to 
these  purchasers.  This  being  so,  the  plain- 
tiff cannot  recover  In  this  case.  Therefore 
the  first  point  of  the  defendant  Is  sustained, 
and  you  will  render  a  verdict  in  favor  of  the 
defendant." 

Verdict  and  judgment  for  defendant. 
Plaintiff  appealed. 

Before  MITCHELL,  a  J.,  and  BROWN, 
MESTREZAT,  POTTER  and  ELKIN,  JJ.      , 

F.  M.  NIchois  and  F.  C.  Sturges,  for  ap- 
pellant Arthur  Hlllman,  Sellgman  J.  Strauss; 
and  A.  H.  McCllntock,  for  appellee. 

PER  CURIAM.  The  only  question  that  can 
in  any  aspect  be  regarded  as  new  since  this 
case  was  here  before  (213  Pa.  28,  62  Atl.  94,  4 
L.  R.  A.  [N.  S.]  207),  is  whether  Dana  had. 
any  estate  or  Interest  not  sold  by  the  sheriff. 

The  sale  was  of  Dana's  interest  In  lot  28, 
and  the  argument  of  appellant  Is  that  the 
writing,  though  called  a  lease,  was  a  sale  of 
the  coal  in  place  and  that  Dana  had  an  in- 
terest in  the  royalties  from  coal  In  lot  29, 
which  was  not  levied  on  or  sold,  and  there- 
fore did  not  pass  to  the  purchasers,  but  de- 
volved on  appellant  as  administrator  of  Da- 
na's estate. 

The  argument,  however,  rests  on  a  mis- 
conception of  the  contract  between  the  own- 
ers and  of  the  title  to  lot  29.  Dana  never 
had  any  title  whatever  to  lot  29,  or  the  coal 
under  It  What  he  had  was  an  Interest  in 
the  royalties  In  28  and  29  after  they  had  be- 
come due  by  the  mining  of  the  coal.  He  was 
one  of  tbe  owners  of  lot  28,  and  he  and  his 
co-tenants  In  common  joined  the  owners  of  lot 
29  in  putting  the  rents  or  royalties  from  both 
lots  into  hotchpot  by  a  joint  lease  to  the 
coal  company.  But  they  did  not  put  their 
estates  in.  The  titles  remained  distinct  as 
they  were  before,  and,  if  the  lease  had  been 
abandoned  or  forfeited,  the  estates  would 
have  been  as  separate  as  they  were  before, 
without  any  further  conveyancing  of  any 
kind.  Dana's  interest  in  the  pot  and  his  right 
to  get  a  portion  of  the  rents  from  It  came 
solely  from  his  ownership  in  lot  28,  and,  when 
that  was  sold,  the  purchaser  took  all  he  had 
In  either  lot. 

Judgment  affirmed. 
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PATERSON  ▼.  PHILADELPHIA  RAPID 

TRANSIT   CO. 

.  (Supreme  Court  of  Pennsylvania.     May  20, 

1907.) 

CARRIERS— INJOBY   TO    Passenger— Pbesump- 
tion  of  Negligence. 

Where  a  man  in  a  crowded  car  gives  a 
woman  his  place,  and  stands  on  the  front  plat- 
form and  is  injured,  he  forfeits  the  advantage 
of  the  presumption  that  the  accident  resulted 
from  the  negligence  of  the  company. 

Appeal  from  Court  o£  Common  Pleas, 
Philadelphia  County. 

Action  by  Dugald  S.  Paterson  against  the 
Philadelphia  Rapid  Transit  Company.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

At  the  trial  Audenreid,  J.,  In  the  court  be- 
low, in  giving  binding  instructions  for  de- 
fendant, described  the  accident  as  follows: 

"The  plaintiff  was  a  passenger  In  one  of 
the  defendant's  cars.  He  was  riding  inside 
of  It  It  is  true  that  he  had  no  seat  but  he 
was  standing  inside  of  the  body  of  the  car 
In  a  position  of  safety.  When  the  car  reach- 
ed a  certain  crossing,  two  ladles,  and,  as  I 
recall  the  testimony,  a  gentleman,  signified 
tbeir  intention  to  board  it  Tbe  body  of  the 
car  was  already  filled  with  passengers.  The 
plaintiff  knew  that  there  was  no  more  room 
inside  of  it  Nevertheless  he  alighted  from 
the  car  to  make  way  for  the  ladles.  As 
might  have  been  expected,  one  of  them  took 
the  place  he  had  vacated.  There  was  no  oth- 
er place  for  her  to  take  inside  the  car. 
When  the  plaintiff  stepped  on  the  car  again, 
he  was  obliged  to  take  a  position  on  the 
platform  or  step.  Here  he  was  standing 
when  the  car  passed  a  wagon  which  struck 
and  Injured  him.  He  would  not  have  been 
hurt  If  he  had  remained  inside  the  car." 

Before  MITCHELL,  C.  J.,  and  FELL, 
BROWN.  MESTREZAT,  POTTER,  ELKIN, 
and  STEWART,  JJ. 

Louis  Bregy  and  H.  Homer  Dalby,  for  ap- 
pellant Thomas  Learning  and  Charles  Bid- 
die,  for  appellee. 

STEWART,  J.  When  one  chooses  to  ride 
upon  the  platform  of  a  car  rather  than  wait 
for  a  car  In  which  be  can  be  accommodated.  If 
not  with  a  seat  with  standing  room  at  least 
inside,  and  is  Injured  in  consequence,  tbe 
law  does  not  concern  Itself  to  Inquire  as  to 
the  considerations  which  Influenced  his 
choice.  Whether  serious  or  trivial,  the  re- 
sult is  the  same.  The  platform  is  a  known 
place  of  danger,  and  one  voluntarily  there 
assumes  the  risk.  For  tbe  exigency  which 
determines  him  to  take  the  risk  rather  than 
delay  for  another  car,  the  company  Is  not 
responsible.  In  this  case  the  plaintiff,  with 
a  courtesy  altogether  commendable,  surren- 
dered bis  place  within  the  car  to  a  lady  who, 
but  for  his  action,  would  have  been  excluded. 
Having  once  yielded  his  place  in  the  car,  he 
was  put  to  his  choice  whether  to  ride  on 
tbe  platform  or  take  a  later  car,  just  as  tbe 


person  he  accommodated  would  have  been 
obliged  to  do  had  he  not  surrendered  his  ad- 
vantage to  her.  The  legal  consequence  of 
his  choice  was  that  he  forfeited  the  ad- 
vantage of  the  presumption,  which*  the  law 
raises  In  favor  of  one  Injured  while  riding 
in  the  car,  that  the  accident  resulted  from 
the  negligence  of  the  company.  His  riding 
on  the  platform  would  not  excuse  negligence 
on  the  part  of  the  company  in  exposing  him 
to  known  and  avoidable  danger;  but  It  put 
upon  him  the  burden  of  showing  that  his 
Injuries  resulted  from  negligence  of  this  de- 
gree. There  was  nothing  in  the  evidence  to 
support  any  such  contention.  From  all  that 
appears,  it  was  an  accident  which  even  more 
than  the  care  required  under  the  circum- 
stances to  exculpate  the  defendant  would  not 
have  avoided. 
Judgment  affirmed. 


(US  Pa.  S23) 
TUCKER  ▼.  AMERICAN  CAR  ft  FOUND- 
RY CO. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

1.  Master  and  Servant— Injury  to  Serv- 
ant— Incompetent  Fellow  Servants. 

Where  an  employer  neglects  to  use  ordi- 
nary care  in  the  selection  of  his  employes,  or, 
after  knowledge  of  their  incompetency,  retains 
them,  he  is  answerable  to  a  fellow  servant  for 
his  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  1%  834,  842.] 

2.  Appeal— Harmless  Error. 

Where  no  points  were  submitted  to  the 
court  asking  for  specific  instruction  and  no  in- 
justice was  done,  omission  to  give  instruction 
that  might  well  have  been  given  is  not  re- 
versible error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  8  4219.] 

Appeal  from  Court  of  Common  Pleas, 
Collumbia  County. 

Action  by  Mary  A.  Tucker  against  the 
American  Car  &  Foundry  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Before  MITCHELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  and  ELKIN,  JJ. 

Fred  Ikeler  and  John  Hampton  Barnes 
(James  Scarlet  on  the  brief),  for  appellant 
O.  C.  Bowers  (Grant  Herring  and  J.  Gllmore 
Fletcher,  on  the  brief),  for  appellee. 

ELKIN,  J.  In  the  statement  of  claim  the 
appellant  company  is  charged  with  negli- 
gence of  a  fourfold  nature;  that  is  to  say,  In 
falling  to  furnish  a  safe  place  to  work,  pro- 
viding an  unsafe  and  insecure  section  of 
hose  for  an  air  hoist  In  employing  an  In- 
competent and  unskilled  crane  operator,  and 
in  adopting  an  unsafe  and  unusual  method 
of  assembling  parts  for  the  purpose  of  con- 
structing a  car. 

In  determining  the  decisive  question  raised 
by  this  appeal,  It  is  only  necessary  to  con- 
sider the  allegation  that  appellant  was  neg« 
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ligent  In  employing  an  Incompetent  and  un- 
skilled crane  operator.  Tbe  appellant  con- 
cedes that  the  Injury  was  occasioned  through 
the  negligence  of  the  crane  operator;  but  In- 
sists that  It  Is  not  liable  for  damages  In  this 
case,  because  the  crane  operator  was  a  fel- 
low servant  of  Tucker,  the  deceased  husband 
of  appellee,  and  that  under  the  familiar  rule 
the  master  Is  not  liable  In  damages  caused 
by  the  negligence  of  a  fellow  servant  Tbe 
evidence  clearly  established  tbe  fact  that  the 
crane  operator  was  incompetent  and  grossly 
negligent,  and  that  Tucker  knew  of  his  in- 
competency. It  is  also  In  evidence  that 
Henry,  wbo  was  general  foreman  of  erection 
and  construction  at  the  works  where  the  ac- 
cident occurred,  knew  that  the  crane  operator 
was  incompetent  for  it  is  so  stated  In  his 
testimony.  He  knew  this  fact,  not  only  from 
his  own  observation  as  foreman,  but  from 
frequent  complaints  made  to  him  by  other 
employes.  It  is  also  in  evidence  that  a  few 
days  prior  to  the  accident  Tucker  complain- 
ed to  the  general  foreman  about  the  Incom- 
petency of  the  crane  operator,  saying  that 
"he  did  not  consider  him  a  safe  man  to 
work,"  whereupon  tbe  foreman  promised 
him  (Tucker)  that  he  (the  foreman)  "would 
try  and  get  a  new  craneman."  Acting  upon 
these  complaints,  the  foreman  testified,  "I 
bad  him  [the  crane  operator]  taken  down 
out  of  his  crane,"  and  put  another  man  In 
his  place.  He  reported  these  facts  to  the 
boss  machinist  who  bad  charge  of  the  crane 
at  night.  The  boss  machinist  then  sent  tbe 
incompetent  crane  operator  to  report  to  Stev- 
enson, the  master  mechanic,  who  was  the 
representative  of  the  company  In  general 
charge  of  the  works  located  at  Berwick,  and 
who,  after  full  knowledge  of  all  the  facts, 
put  the  Incompetent  operator  back  In  his 
crane,  although  be  had  been  Informed  that 
Henry,  the  general  foreman,  had  taken  him 
out  the  night  before.  The  accident  happened 
tbe  night  on  which  Stevenson  sent  the  crane 
operator  back  to  work.  It  is  upon  this  state 
of  facts  that  the  appellant  relies  to  assert 
the  rule  that,  If  a  servant  continues  to  work 
with  a  knowledge  of  defective  conditions, 
either  of  men  or  machinery,  he  Is  guilty  of 
contributory  negligence  by  remaining  at  work 
after  he  has  knowledge  of  the  incompetency 
of  the  fellow  servant  or  of  the  defective  ma- 
chinery. As  a  general  rule,  this  Is  a  correct 
statement  of  the  law,  but  In  our  opinion  it 
has  no  application  to  the  facts  of  the  present 
case.  Tucker  did  what  any  prudent  and 
careful  employe  would  be  required  to  do 
when  he  reported  the  Incompetency  of  the 
crane  operator  to  the  general  foreman,  and 
when  he  received  the  promise  that  an  effort 
would  be  made  to  secure  a  new  craneman, 
and  with  knowledge  of  the  fact  that  the  In- 
competent craneman  bad  been  removed,  he 
was  justified  In  returning  to  work  the  next 
night.  Tbe  evidence  does  not  show  that  he 
had  any  knowledge  of  the  fact  that  Steven- 


son had  sent  back  the  incompetent  crane  op- 
erator to  take  charge  of  the  crane  that  night, 
nor  does  it  show  that  by  observation  be 
either  did  know  tbe  fact  or  should  have 
known  It  because  the  place  where  tbe  crane 
operator  sits  Is  so  high  above  the  heads  of 
the  men  below  that  In  the  smoke,  dust  and 
dim  light  of  the  shop  it  is  very  difficult  to 
discern  who  tbe  crane  operator  Is.  But  even 
if,  after  his  return  to  work  that  night,  he 
learned  that  the  Incompetent  crane  operator 
had  been  again  placed  in  charge,  the  court 
could  not  say  as  a  matter  of  law  that  it  was 
his  duty  to  Immediately  throw  down  his 
tools  and  quit  work,  for,  at  most,  it  was  for 
the  jury  to  say  whether  he  had  exercised 
proper  care  under  the  circumstances.  We  see 
nothing  in  this  case  to  take  it  out  of  the  rule 
that  an  employer  is  bound  to  use  ordinary 
care  in  the  selection  of  his  employes,  and  If 
he  neglects  to  do  so,  or  if  he  retains  them 
after  he  becomes  aware  of  their  unfitness  or 
Incompetency,  he  is  answerable  to  his  serv- 
ant for  his  negligence  In  this  respect  Hunt- 
ingdon &  Broad  Top  Railroad  Company  v. 
Decker,  84  Fa.  419;  Hughes  v.  B.  &  O.  Rail- 
road Company,  164  Pa.  178,  80  AtL  383,  44 
Am.  St  Rep.  897;  Wust  v.  Erie  City  Iron 
Works,  149  Pa.  263,  24  Atl.  291. 

The  appellant  further  contends  that  the 
charge  of  the  court  was  Inadequate,  because 
it  did  not  define  what  under  the  facts  In 
the  case  constituted  negligence  of  the  defend- 
ant or  contributory  negligence  of  the  plain- 
tiff. In  this  connection  it  should  be  observed 
that  no  request  was  made  for  specific  In- 
structions in  the  court  below,  nor  was  the 
attention  of  the  trial  judge  called  to  any  of 
the  matters  now  assigned  for  error  in  this 
respect  Indeed,  this  question  seems  to  have 
been  an  afterthought  on  the  part  of  the  learn- 
ed counsel  for  appellant  As  a  general  rule, 
It  may  be  said  that  mere  omission  to  say 
what  might  have  been  properly  said  cannot 
be  treated  as  reversible  error  when  no  points 
were  submitted  to  the  court  below  asking  for 
specific  Instructions.  It  is  true  In  some  of 
our  cases  tbe  judgment  of  the  court  below 
was  reversed  on  tbe  ground  of  Inadequacy 
In  the  charge,  but  in  all  of  these  cases  It 
appeared  that  an  Injustice  had  been  done 
the  parties,  or  tbe  charge  of  the  court  had 
been  clearly  erroneous.  After  a  careful  ex- 
amination of  the  charge  in  the  present  case, 
we  cannot  say  that  an  injustice  was  done 
the  appellant  or  that  there  was  any  clear 
error  In  the  Instructions  to  the  jury. 

Judgment  affirmed. 

(tu  pa.  us) 
HILLSIDE  COAL  &  IRON  CO.  v.  ZEIGLER. 
(Supreme  Court  of   Pennsylvania.    May  20, 
1907.) 

Adverse   Possession— Evidence— SurncizN- 
er. 
.  Where  the  defense  in  ejectment  Is  adverse 
possession,  and  the  evidence  justifies  the  con- 
clusion that  the  possession  was  not  originally 
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adverse  nor  exclusive,  and  that  It  wu  not 
continuous  for  the  period  of  21  years,  it  was 
proper  to  direct  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  65-76.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  the  Hillside  Coal  &  Iron  Com- 
pany  against  Henry  Zelgler.  Judgment  for 
plaintiff.      Defendant    appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  X,  and 
BROWN,  MESTREZAT,  POTTER,  and 
ELEIN,  JJ. 

John  T.  Lenahan,  James  H.  Shea,  John  F. 
Shea,  and  Edward  A.  Lynch,  for  appellant 
J.  B.  Woodward,  Wlllard,  Warren  &  Knapp, 
and  James  L.  Lenahan,  for  appellee. 

PER  CURIAM.  The  learned  judge  below 
In  directing  a  verdict  said  "the  undisputed 
documentary  evidence  In  the  case,  the  records, 
deeds,  or  contracts  showing  admissions  by 
Henry  Zeigler  of  the  title  of  the  Hillside 
Coal  &  Iron  Company  to  the  land  In  dis- 
pute (or  of  the  Hillside  Coal  &  Iron  Com- 
pany's predecessors)  has  been  so  clear  as 
to,  in  our  opinion,  justify  the  court  In  re- 
garding it  as  conclusive  of  these  points,  name- 
ly, that  the  possession  of  Henry  Zelgler  was 
not  originally  adverse  to  Charles  Schlager, 
that  It  was  not  exclusive  of  Charles  Schlager 
and  those  claiming  under  him,  and  that  it 
was  not  continuous  for  the  period  of  21 
years,  or  any  period  of  21  years  previous  to 
the  beginning  of  this  proceeding,  and  hence 
title  by  adverse  possession  has  not  been 
shown.  We  therefore,  In  pursuance  of  the 
duty  which  the  law  places  upon  the  court, 
direct  you  to  render  a  verdict  in  favor  of  the 
plaintiff  for  the  land  In  controversy  under 
the  Issue." 

The  evidence  fully  justifies  this  summary 
of  It  and  the  binding  direction  to  the  jury. 
'  Judgment  affirmed. 


(218  Pa.  807) 

HVERHART  v.  LEHIGH  VALLEY  COAL 
CO. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1907.) 

Mires  and  Minebals— Minihq  Lease— Roy- 
alties. 

The  coal  mined  under  a  certain  lease  was 

{wcepared  for  market  by  breakers  on  adjoining 
and.  One  of  such  breakers  was  destroyed  by 
'fire,  bnt  the  mining  of  the  coal  was  not  inter- 
rupted because  prepared  in  the  remaining  break- 
ers. Held,  that  the  lessee  was  not  entitled  to 
take  advantage  of  a  condition  in  the  lease  pro- 
viding that  royalty  should  not  be  collected  while 
the  production  or  shipping  of  coal  was  prevent- 
ed by  the  destruction  of  a  breaker. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  George  W.  Everhart  against  the 
Lehigh  Valley  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 


On  a  motion  for  a  new  trial,  Halsey,  J„ 
of  the  court  below,  filed  an  opinion,  which, 
after  quoting  Lehigh  Valley  Coal  Co.  v. 
Everhart,  206  Pa.  118,  66  Att.  864,  concluded 
as  follows: 

"It  is  further  contended  that,  under  the 
covenants  In  the  lease  referred  to,  the  lessees 
are  relieved  from  the  payment  of  minimum 
royalties  covering  a  stipulated  period  of  time, 
because  of  a  fire  which  destroyed  one  of 
the  breakers  through  which  the  coal  mined 
was  prepared  for  market. 

"The  eighth  paragraph  of  the  lease  be- 
tween the  parties  provides  that,  if  the  break- 
er or  necessary  machinery  or  mining  Im- 
provements be  destroyed  or  seriously  injur- 
ed by  fire,  then,  and  In  either  such  cases,  the 
said  lessee  shall  be  excused  from  the  pay- 
ment of  any  rental  except  for  coal  actually 
mined  during  the  time  when  the  production 
or  shipping  of  coal  Is  go  actually  prevented, 
provided  always,  however,  as  to  the  cases 
of  fires,  that  the  said  lessee  shall  use  all  due 
and  proper  diligence  to  rebuild  the  said 
breaker,  machinery,  or  other  mining  Im- 
provements. 

"There  never  was  a  breaker  erected  upon 
the  premises  described  in  the  lease.  The 
coal  from  the  leased  premises  was  prepared 
for  market  through  breakers  upon  adjoining 
properties.  The  breaker  burned,  the  Baby- 
lon breaker,  was  upon  an  adjoining  proper- 
ty, and  was  one  of  the  breakers  through 
which  the  coal  was  prepared  for  market. 
The  Babylon  breaker  was  never  rebuilt. 
Coal  was  never  actually  prevented  from  be- 
ing mined  and  prepared  from  the  property 
as  a  consequence  of  the  burning  of  the  Baby- 
lon breaker.  Coal  was  actually  mined  and 
shipped  after  burning  of  the  Babylon  break- 
er the  same  as  It  had  been  prior  to  the  burn- 
ing of  the  said  breaker,  through  the  Phoenix 
and  Seneca  breakers.  This  is  clear  from  the 
testimony.    •    •    • 

"The  fire,  therefore,  did  not  actually  pre- 
vent the  mining  of  coal  from  the  leased 
premises.  Therefore,  In  our  judgment  the 
fire  did  not  bring  In  operation  the  clause  of 
the  lease  quoted  which  would  relieve  the 
lessee  from  the  payment  of  the  royalties 
stipulated. 

'Motion    denied." 

Argued  before  MITCHELL,  C  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  BL- 
KIN,   JJ.. 

J.  B.  Woodward  and  S.  P.  Wolverton,  for 
appellant.  George*  R.  Bedford,  Henry  A. 
Fuller,  and  Alex.  Simpson,  Jr.,  for  appellee. 

PER  CURIAM.  The  main  question  is  set* 
tied  by  the  case  of  Lehigh  Valley  Coal  Co. 
v.  Everhart,  206  Pa.  118,  55  Atl.  864. 

The  only  other  question,  whether  the  pay- 
ment of  royalties  was  suspended  by  the  burn- 
ing of  the  breaker,  is  well  diaposed  of  In  the 
opinion  of  the  learned  judge  below* 

Judgment  affirmed. 
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(OS  Pa.  MO 
MOORE  ▼.  CITY  OP  WILKES-BARRB. 

(Supreme   Court   of   Pennsylvania.    May  20, 
1907.) 

Municipal  Cobpobatioks— Defective  Side- 
walk—IlWTJBY  TO    PEDESTBIAN. 

In  an  action  for  injuries  to  a  pedestrian  by 
the  defective  condition  of  the  sidewalk,  evidence 
held  sufficient  to  take  the  case  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  1745,  1757.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Mary  T.  Moore  against  the  city 
of  Wllkes-Barre.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J„  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

James  L.  Lenahan  and  Charles  F.  McHugh, 
for  appellant  John  McGahren  and  M.  H. 
McAnlff,  for  appellee. 

ELKIN,  J.  The  appellee  was  injured  just 
as  she  was  alighting  from  a  street  car  by 
stepping  on  a  water  gate  located  at  the  in- 
tersection of  two  streets  in  the  city  of  Wllkes- 
Barre.  The  accident  occurred  In  the  evening, 
after  dark  when  the  streets  were  either 
dimly  lighted,  or  not  lighted  at  all.  It  is 
conceded  that  the  water  gate  was  the  usual 
and  customary  device  of  the  water  company 
used  as  a  part  of  its  equipment  in  the  supply 
of  water  to  the  residents  of  the  city.  The 
complaint  of  the  appellee  is  that  the  city 
negligently  permitted  the  level  of  the  street 
to  sink  or  fall  below  the  cap  of  the  water 
gate  to  such  an  extent  as  to  make  a  defect 
in  the  highway.  The  case  does  not,  therefore, 
depend  upon  the  proper  or  original  construc- 
tion of  the  water  gate,  but  upon  the  fact 
of  the-  proper  maintenance  of  the  street 
around  it  The  pinch  of  the  case  is  whether 
it  was  the  duty  of  the  learned  trial  judge  to 
determine  as  a  matter  of  law  that  the  evi- 
dence did  not  show  such  a  defective  high- 
way as  to  make  the  city  liable  in  damages, 
or  whether  this  question  should  be  submit- 
ted to  the  jury.  A  different  question  might 
arise  if,  under  the  municipal  ordinance,  the 
water  company  had  been  permitted  to  locate 
the  water  gate  at  the  point  where  the  accident 
occurred  so  that  the  cap  projected  three  or 
four  inches  above  the  surface  of  the  street. 
In  such  a  case  It  might  become  a  question  of 
fact  whether  the  original  construction  or  lo- 
cation had  been  so  negligent  as  to  constitute 
a  defect  in  the  highway,  but  it  must  not  be 
overlooked  that  the  construction  of  sewers 
and  drains  and  the  laying  of  gas  and  water 
pipes  with  their  necessary  connections  are 
servitudes  on  the  streets  essential  to  the  com- 
fort and  convenience  of  the  citizens  of  mu- 
nicipalities, and,  in  the  absence  of  such  neg- 
ligence as  to  constitute  a  defect  In  the  high- 
way, pedestrians  will  be  presumed  to  have 
assumed  whatever  risks  there  may  be  in 
using  the  streets  with  the  superimposed  servi- 


tudes. None  of  these  questions,  however, 
arise  in  the  present  case  because  it  is  not 
contended  that  the  negligence  charged  In 
any  manner  relates  to  the  original  construc- 
tion of  the  water  gates,  and  the  city  does  not 
defend  on  the  ground  that  the  street  at  this 
point  was  in  the  same  condition  as  when  the 
water  gate  was  originally  located  there.  It 
seems  clear  from  the  evidence  that  the  city 
required  the  water  company  to  construct  the 
water  gate  so  that  the  cap  would  be  flush 
with  the  street.  It  is  also  clear  that  the 
street  at  this  point  was  paved  with  Belgian 
blocks  which  had  settled  or  sunk  so  that 
the  water  gate  projected  above  them  on  the 
side  next  the  street  railway  about  three  inch- 
es, and  that  this  defective  condition  existed 
for  a  period  of  two  years  prior  to  the  acci- 
dent. If  the  water  gate  had  remained  flush 
with  the  street,  as  the  city  ordinance  re- 
quired, the  accident  would  not  have  happen- 
ed, and  this  case  would  not  be  here.  We 
think  that  the  questions  of  negligence,  con- 
structive or  actual  notice,  and  proximate 
cause,  all  of  which  are  raised  by  the  appellant; 
were  for  the  jury.  The  learned  trial  judge 
In  a  most  careful  and  exhaustive  charge  de- 
fined the  rights  and  duties  of  the  parties  un- 
der the  law,  so  that  nothing  can  be  complain- 
ed of  in  this  respect.  Under  the  evidence  the 
question  of  contributory  negligence  was  also 
for  the  jury.  After  a  careful  consideration 
of  the  whole  case,  we  concur  in  the  views 
of  the  learned  trial  judge  in  the  submission 
of  the  case  to  the  jury,  and  And  nothing  upon 
which  to  sustain  the  assignments  of  error. 
Judgment  affirmed. 


008  Pa.  SM) 
CORRIGAN  v.  PENNSYLVANIA  00. 

(Supreme  Court  of   Pennsylvania.    May  20, 
1007.) 
Railroads— Accident  at  Cbossing. 

In  an  action  for  death  at  a  railroad  cross- 
ing, evidence  held  to  sustain  judgment  for 
plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  }g  1188-1150.] 

Appeal  from  Court  of  Common  Pleas,  Brie 
County. 

Action  by  Medora  Corrlgan  against  the 
Pennsylvania  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN, JJ. 

J.  Ross  Thompson  ft  Son,  for  appellant 
John  B.  Brooks  (Monroe  J.  Echols  and  Paul 
A.  Benson,  on  the  brief),  for  appellee.. 

FELL,  J.  The  plaintiff's  husband  was  kill- 
ed at  a  street  crossing  of  the  tracks  of  the 
Erie  ft  Pittsburg  Railroad  Company  in  South 
Sharon.  He  was  employed  by  a  steel  com- 
pany, and  about  7  o'clock  in  the  evening,  in 
the  latter  part  of  December,  he  asked  anoth- 
er employe  who  was  driving  a  heavy  draught 
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team  to  wait  for  him  in  order  that  he  might 
ride  to  his  home.  The  driver  waited  sev- 
eral minutes  at  a  place  near  the  tracks  where 
It  was  usual  for  drivers  to  stop,  look,  and 
listen  for  trains.  When  he  saw  the  deceased 
approaching,  he  called  to  him  "Hurry  up," 
and  started  his  team  on  a  walk.  The  box 
of  the  wagon  was  14  feet  long,  and  the  seat 
was  placed  over  the  hind  axle.  The  deceased 
got  on  the  wagon  while  it  was  In  motion,  and 
sat  by  the  driver.  The  horses  were  struck  on 
the  first  of  the  defendant's  three  tracks  by 
the  engine  of  a  passenger  train  running  south 
very  rapidly,  of  the  approach  of  which,  ac- 
cording to  the  plaintiff's  witnesses,  no  notice 
was  given  by  bell  or  whistle. 

The  crossing  was  a  very  dangerous  one. 
After  leaving  the  usual  stopping  place,  there 
were  7  tracks  of  the  road  of  another  company 
to  cross.  Then  there  was  an  open  space  of 
36  feet  with  a  downgrade  of  S  feet  to  the 
tracks  of  the  defendant's  road.  Until  the 
open  space  was  reached,  the  view  to  the 
south  was  cut  off  by  a  high  board  fence,  and 
on  the  night  of  the  accident  cars  were  stand- 
ing on  the  tracks  of  the  other  company  and 
obscured  a  view  to  the  north.  In  the  open 
space  there  was  a  view  of  the  tracks  north 
for  1,500  feet,  but  there  were  switch  lights 
among  the  tracks  that  might  confuse  a  per- 
son looking  for  the  headlight  of  an  engine. 
The  crossings  of  the  two-  roads  were  so  close 
together  with  no  safe  stopping  place  between 
them  that  in  point  of  danger  they  might 
be  regarded  as  a  single  crossing  and  the  ac- 
cident as  happening  on  the  eighth  track. 

Under  the  testimony,  the  court  would  not 
have  been  Justified  In  holding  as  matter  of 
law  that  the  deceased  was  negligent.  It 
has  been  frequently  said  that  the  rule  that 
one  who  goes  In  front  of  a  moving  train 
which  he  saw  or  by  the  exercise  of  reasonable 
care  would  have  seen  will  be  adjudged  neg- 
ligent is  applicable  only  to  clear  cases. 
Where  there  is  uncertainty  as  to  the  facts 
or  the  Inferences  to  be  drawn  from  them, 
the  case  is  for  the  Jury.  Doyle  v.  Chester 
Traction  Company,  214  Pa.  382,  63  Atl.  604. 
The  presumption  that  the  deceased  stopped, 
looked,  and  listened  before  he  got  on  the 
wagon,  and  that  he  continued  to  look  until 
the  collision  occurred,  is  not  rebutted  by  any- 
thing disclosed  at  the  trial.  The  danger 
may  have  been  first  apparent  when  It  was 
too  late  to  avoid  It  The  speed  of  the  train 
was  such  that  the  headlight  could  not  have 
been  seen  more  than  from  15  to  30  seconds 
before  the  collision.  The  deceased  was  seated 
so  far  back  In  the  wagon  that  the  horses  were 
within  a  few  feet  of  the  rail  when  he  had  a 
view  of  the  tracks.  He  would  naturally  first 
have  looked  south,  since  he  was  on  that  side 
of  the  wagon,  and,  in  afterwards  looking 
north,  he  may  have  mistaken  the  headlight 
for  a  switch  light  At  most  he  had  but  a 
few  seconds  In  which  to  act  after  he  be- 
came conscious  of  the  danger. 

The  judgment  Is  afBrmed. 


«tt  Pa.  806) 

MEYERS  v.  CENTRAL  R.  CO.  OF  NEW 
JERSEY. 

(Supreme   Court  of   Pennsylvania,    May  20, 
1907.) 

Railbo ads  —  Accident   at   Cbossino  —  Evi- 
dence. 

In  an  action  for  injuries  to  a  boy  at  a 
railroad  crossing,  evidence  examined,  and  held 
that  the  question  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  was  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  gg  1152-1192.] 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  County. 

Action  by  Joseph  Meyers,  by  his  next 
friend,  Josephine  Meyers,  against  the  Central 
Railroad  Company  of  New  Jersey.  From  an 
order  refusing  to  pay  off  a  nonsuit,  plaintiff 
appeals.     Reversed. 

Argued  before  MITCHELL,  a  J.,  and 
BROWN,  MBSTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

James  H.  Shea,  Edward  A.  Lynch,  and 
Joseph  F.  Shea,  for  appellant  A.  H.  Me- 
Clintock,  Arthur  Hlllman,  and  Henry  W. 
Palmer,  for  appellee. 

POTTER,  J.  The  trial  Judge  in  this  case, 
while  conceding  the  negligence  of  the  defend- 
ant company  In  falling  to  sound  a  bell  or 
blow  a  whistle  or  give  any  warning  when 
approaching  a  crossing  after  night,  was  un- 
able to  see  that  the  negligence  alleged  could 
have  been  the  proximate  cause  of  the  In- 
Jury  to  the  plaintiff.  We  cannot  understand 
why  he  should  have  had  any  difficulty  up- 
on this  point  There  Is  evidence  to  show 
that  the  crossing  was  a  dangerous  one  by 
reason  of  obstructions  preventing  a  view  of 
the  track  and  trains  running  upon  it  and 
that  at  the  time  of  the  injury  here  com- 
plained of  the  engine  approached  this  cross- 
ing after  night,  running  backward,  without 
giving  warning  in  any  way  of  its  approach. 
The  plaintiff,  a  boy  13%  years  of  age,  was 
coasting  upon  the  public  highway,  and  waa 
struck  at  the  crossing.  It  seems  from  the 
evidence  that  there  was  a  considerable 
stretch  of  level  ground  to  be  crossed  before 
the  track  was  reached,  and  it  Is  a  fair  in- 
ference for  the  jury  that  the  boy  might 
have  stopped  his  sled,  or  turned  It  to  one 
side,  before  reaching  the  track,  had  any 
warning  of  the  approach  of  the  train  been 
given.  The  failure  of  the  defendant  to  give 
this  warning  was  something  from  which  in- 
jury or  accident  might  naturally  and  rea- 
sonably have  been  anticipated  under  the  cir- 
cumstances. The  crossing  was  one  which 
was  ordinarily  protected  by  a  watchman  and 
safety  gates.  Neither  of  these  precautions 
was  In  use  at  the  time  of  the  accident,  and 
it  was,  therefore,  all  the  more  imperative 
that  some  warning  should  come  from  the 
approaching  train.  It  Is  a  natural  and  rea- 
sonable inference  that  the  failure  to  give 
this  warning  was  what  made  the  collision 
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and  Injury  possible,  and  even  probable,  and 
that,  if  the  warning  bad  been  given,  it  may 
also  be  presumed  that  the  accident  and  in- 
jury would  not  have  occurred.  If  the  evi- 
dence tending  to  establish  the  negligence 
complained  of  is  to  be  credited,  there  can  be 
no  question  aa  to  its  being  the  proximate  or 
direct  cause  of  the  injury. 

The  question  of  whether  or  not  the  plain- 
tiff, under  all  the  circumstances,  exercised 
such  care  and  diligence  to  avoid  the  danger 
as  was  to  be  expected  of  a  reasonably  careful 
and  prudent  person  under  the  circumstances, 
was  also  for  the  jury  to  determine.  He  was 
certainly  not,  as  a  matter  of  law,  to  be  held 
by  the  court  as  chargeable  with  contributory 
negligence.  The  law  governing  this  feature 
of  the  case  Is  summed  up  by  our  Brother 
Brown  in  Kelly  v.  Traction  Co.,  204  Pa.  623, 
64  Atl.  482. 

The  judgment  Is  reversed,  with  a  proce- 
dendo. 

(218  Pa.  314) 

COMMONWEALTH  ex  rel.  KINGSTON  TP. 
v.  PERREGO  et  al. 

(Supreme   Court  of   Pennsylvania.    May  20, 
1907.) 

1  Taxation  —  Defacltiwo  Township  Tax 
Comxctob— Actions. 

Act  April  16,  1845  (P.  L.  532),  as  supple- 
mented by  Act  April  21,  1846  (P.  L.  413),  pro- 
vided for  the  collection  of  taxes  due  the  com- 
monwealth. Act  April  21,  1857  (P.  L.  266), 
which  extended  such  acts,  provides  for  the  cer- 
tification of  claims  due  the  commonwealth  to 
the  Attorney  General  for  collection,  and  author- 
izes suits  against  defaulting  public  officers  or 
their  sureties.  Held  to  apply  only  to  suits  for 
the  collection  of  money  due  the  commonwealth, 
and  not  to  a  collector  of  local  township  taxes. 
2.  Same. 

The  remedy  of  a  township  against  a  de- 
faulting collector  of  local  township  taxes  and 
his  bondsmen  is  by  an  action  of  assumpsit  un- 
der Act  May  25,  1887  (P.  L.  271). 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  the  commonwealth,  on  the  rela- 
tion of  Kingston  township,  against  James  D. 
Perrego  and  the  American  Bonding  &  Trust 
Company  of  Baltimore.  From  an  order 
.  making  absolute  rule  to  strike  off  judgment, 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

W.  Alfred  Valentine,  W.  S.  Casterlln,  and 
L.  Floyd  Hess,  for  appellant  G.  J.  Clark, 
for  appellee. 

ELKIN,  J.  The  right  of  appellant  to  sus- 
tain this  action  depends  upon  the  determina- 
tion of  the  question  whether  a  collector  of 
local  township  taxes  is  a  defaulting. public 
officer  within  the  provisions  of  the  acts  of 
1845, 1846,  and  1857.  The  praecipe,  filed  May 
23, 1906,  directed  the  prothonotary  to  issue  a 
summons  in  assumpsit  under  Act  April  21, 
1846  (P.  L.  413).    It  was  accompanied  by  a 


statement  of  the  plaintiff's  claim,  to  which 
was  attached  a  copy  of  the  bond  on  which 
the  suit  is  based.  The  summons  was  made 
returnable  June  4,  1906.  On  June  18th,  the 
bonding  company  filed  an  affidavit  of  de- 
fense, and  on  July  6th,  neither  defendant 
having  put  the  case  at  issue,  counsel  for 
plaintiff  directed  the  prothonotary  to  enter 
judgment  in  accordance  with  the  provisions 
of  the  act  of  1846.  A  few  hours  later,  on 
the  same  day,  counsel  for  the  surety  com- 
pany entered  a  plea  of  nonassumpsit  On 
July  9th  a  petition  was  presented,  in  which 
it  was  alleged  that  the  judgment  was  entered 
without  authority  of  law,  and  the  court  be- 
low granted  a  rule  to  show  cause  why  the 
same  should  not  be  stricken  off,  which,  after 
argument,  was  made  absolute.  From  that 
order  this  appeal  is  taken. 

It  is  contended  for  appellant  that  under 
the  act  of  1846  the  prothonotary  was  author- 
ized to  enter  the  judgment,  and  It  is  con- 
ceded that,  unless  this  act  and  Its  supple- 
ments did  authorize  the  entry  of  judgment, 
it  was  improvldently  entered,  and  should  be 
stricken  off. 

In  order  to  Intelligently  discuss  the  ques- 
tion involved,  it  will  be  necessary  to  briefly 
review  these  acts  of  assembly.  Act  April  16, 
1845  (P.  L.  532),  as  is  clearly  expressed  In  Its 
title,  was  passed  for  the  purpose  of  increas- 
ing the  revenues  and  diminishing  the  legis- 
lative expenses  of  the  commonwealth.  It 
provides  for  Increasing  the  state  revenues 
by  the  imposition  of  taxes  for  that  purpose 
on  many  different  subjects.  Section  12  (page 
535)  gives  to  the  courts  of  Dauphin  county 
jurisdiction  against  defaulting  officers  and 
their  sureties  in  the  same  manner  as  if  they 
were  residents  of  that  county.  This  act  only 
dealt  with  taxes  and  fees  due  the  common- 
wealth, and  provided  tor  the  collection  of 
the  same.  Act  April  21,  1846  (P.  L.  413),  is 
a  supplement  to  the  act  of  1845,  and  sets  out 
In  greater  detail  the  procedure  by  which 
claims  due  the  commonwealth  shall  be  sued 
out  and  pressed  to  judgment  in  the  proper 
court  In  section  4  (page  414)  It  is  provided, 
inter  alia,  that  "the  attorney  officiating  for 
the  commonwealth  shall  file  a  declaration 
along  with  the  praecipe,  and  judgment  shall 
be  entered  thereon  and  the  sums  be  liquidat- 
ed by  the  respective  prothonotarles,  as  afore- 
said, immediately  after  thirty  days  from  the 
return  of  the  writ  la  which  case  unless,  be- 
fore that  time,  the  defendants  shall  have 
filed  an  affidavit  of  defense,  and  shall  put  the 
cause  to  Issue  as  is  directed  in  the  second 
section  of  this  act"  The  appellant  relies 
on  this  provision  of  the  act  as  authority  for 
his  direction  to  the  prothonotary  to  enter 
judgment  in  the  present  case,  because  It  was 
not  put  at  issue  within  30  days  from  the  re- 
turn of  the  writ  If  the  case  rested  here,  It 
would  be  too  plain  for  argument  that  ap- 
pellant Is  without  a  legal  foundation  to  sup- 
port his  action  for  two  reasons:  First  the 
act  provides  that  the  declaration  shall  be 
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filed  by  "the  attorney  officiating  for  the  com- 
monwealth;" and,  second,  because  the  pro- 
cedure set  forth  In  the  act  only  applies  to 
suits  for  moneys  due  the  commonwealth. 
In  the  present  case  neither  condition  Is  met. 
The  learned  counsel  for  appellant  are  not 
"officiating  for  the  commonwealth,"  but  rep- 
resent the  township,  and  the  moneys  sued 
for  are  due  the  township,  not  the  common- 
wealth. Act  April  21,  1857  (P.  L.  286),  Is  re- 
lied on  to  help  out  this  situation.  This  act 
relates  to  the  office  and  duties  of  the  At- 
torney General,  and  provides  generally  for 
the  certification  of  claims  due  the  common- 
wealth to  that  officer  for  collection  by  the 
Auditor  General  and  State  Treasurer.  By 
section  3  the  provisions  of  the  twelfth  sec- 
tion of  the  act  of  1845  and  the  fourth  section 
of  the  act  of  1846  are  extended  "to  all  suits 
against  defaulting  public  officers  or  their 
sureties  within  this  commonwealth."  It  Is 
therefore  argued,  and  with  some  plausibili- 
ty, that  this  provision  of  the  act  of  1857  is 
broad  enough  to  Include  a  suit  against  any 
defaulting  public  officer,  without  regard  to 
whether  the  moneys  are  due  the  common- 
wealth or  a  township,  or  other  municipality. 
In  order  to  properly  determine  this  question, 
It  will  be  necessary  to  carefully  examine 
these  acts  to  ascertain  their  purpose  and 
meaning.  The  twelfth  section  of  the  act  of 
1845  gave  jurisdiction  to  the  court  of  com- 
mon pleas  of  Dauphin  county  in  suits  against 
any  and  all  persons  who  are,  or  may  here- 
after be,  officers  of  any  description  within 
this  commonwealth,  appointed  by  the  Gov- 
ernor, or  by  the  board  of  canal  commission- 
ers, or  elected  by  either  house  of  the  Legis- 
lature, or  by  both  houses  in  joint  ballot,  and 
who  shall  become  defaulters  in  not  paying 
over  or  accounting  for  moneys  In  their  hands 
belonging  to  the  commonwealth  and  against 
their  sureties,  in  the  same  manner  and  with 
like  effect  as  if  the  defaulting  persons  and 
officers  and  their  sureties  were  residents  of 
Dauphin  county.  It  is  obvious  that  the  pur- 
pose of  this  act  was  to  designate  a  court  of 
special  jurisdiction,  for  the  convenience  of 
the  commonwealth,  in  the  collection  of  rev- 
enues, or  moneys  due  the  state,  from  the  per- 
sons or  officers  mentioned  In  the  act  It  only 
applied  to  persons,  or  officers,  appointed  by 
the  Governor  or  by  the  board  of  canal  com- 
missioners, or  by  the  Legislature.  It  went 
this  far  and  no  farther.  The  act  of  1846  did 
not  extend  jurisdiction  in  such  cases  to  any 
persons,  or  officers,  other  than  those  desig- 
nated in  the  act  of  1845.  It  is  clear  that  the 
Intention  of  the  later  act  was  to  provide  in 
greater  detail  a  mode  of  procedure  to  govern 
the  court  of  special  jurisdiction  in  this  class 
of  cases.  The  act  of  1857,  while  not  so  ex- 
pressed in  its  title,  was  supplementary  to 
the  acts  of  1845  and  1846  and  was  Intended 
to  make  a  more  complete  system  for  the  col- 
lection of  moneys  due  the  commonwealth. 
Every  line  of  the  act  Is  an  expression  of 
this  purpose.    When,  therefore,  it  was  pro- 


vided in  section  3  that  the  twelfth  section 
of  the  act  of  1845  and  the  fourth  section  of 
the  act  of  1846  are  extended  "to  all  suits 
against  defaulting  public  officers  or  their 
sureties  within  this  commonwealth,"  it  is 
clear  the  purpose  of  the  Legislature  was  to 
extend  the  provisions  of  the  act  of  1845 
which  limited  the  right  of  action  in  such  cas- 
es to  persons  or-  officers  appointed  by  the 
Governor,  or  by  the  board  of  canal  commis- 
sioners, or  by  the  Legislature,  to  all  suits 
against  defaulting  public  officers  or  their 
sureties  within  this  commonwealth  for  mon- 
eys due  the  state.  There  is  not  a  word  in 
any  of  these  acts  to  Indicate  a  purpose  to  in- 
clude a  public  officer  for  the  collection  of 
local  taxes.  These  acts  are  in  pari  materia, 
relating  to  suits  for  moneys  due  the  common- 
wealth, and  must  be  construed  together. 
The  method  of  making  settlements,  the  cer- 
tification to  the  Attorney  General,  the  insti- 
tution of  the  suits  in  the  court  of  common, 
pleas  of  Dauphin  county,  and  the  procedure 
to  be  followed  conclusively  show  that  these 
acts  relate  to  moneys  due  the  commonwealth 
by  persons  or  defaulting  public  officers.  It 
is  not  enough  for  the  appellant  here  to  show 
that  the  defaulting  collector  of  local  taxes  In 
the  township  is  a  "public  officer,"  and  locat- 
ed "within  this  commonwealth,"  but  in  order 
to  sustain  this  action  under  the  net  of  1846, 
and  its  procedure,  It  must  appear  that  the  de- 
faulting collector  was  a  "public  officer"  in- 
trusted with  the  collection  of  moneys  due 
the  commonwealth,  and  that  the  suit  was  in- 
stituted by  her  proper  officers.  There  Is  no 
reason  why  the  present  suit  should  not  have 
been  instituted  as  an  action  of  assumpsit 
under  Act  May  25,  1887  (P.  L.  271).  The 
remedy  in  this  act  is  just  as  ample  and  com- 
plete, and  it  would  give  a  strained  and  un- 
warranted construction  to  the  acts  of  1845, 
1846,  and  1857  to  hold  that  the  procedure 
provided  in  that  particular  class  of  cases 
should  be  extended  to  Include  the  case  at 
bar. 
Judgment  affirmed 


(118  Pa.  310) 
COMMONWEALTH  ex   rel.  JACOB,  Dint 
Atty.,  v.  BOWMAN. 

(Supreme  Court   of   Pennsylvania.    May  20, 
1907.) 

1.  Bridges— County    Bridges— Proceedings 

TO   fCRECT 

Dnder  *Act    June    13,    1836   (P.    L.    551), 

county  commissioners  are  unauthorized  to  build 
a  county  bridge  until  a  report  of  viewers  that 
the  bridge  is  necessary  and  too  expensive  for 
the  township  to  build,  and  that  these  facts  have 
been  made  to  appear  to  the  court,  the  grand 
jury,  and  the  county  commissioners  and  the 
bridge  has  been  entered  on  the  record  as  a 
county  bridge.  Held,  that  without  compliance 
with  all  of  these  conditions  the  county  commis- 
sioners cannot  expend  money  of  the  county  ilk 
the  erection  of  a   bridge. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Bridges,  8  8.] 
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2.  Sauk. 

On  proceeding*  by  connty  commissioners 
to  erect  a  county  bridge  under  Act  June  13, 
1836  (P.  L.  551),  the  commissioners  should 
pass  a  resolution  that  the  bridge  is  necessary 
and  too  expensive  for  the  township,  and  file  a 
-copy  thereof  in  the  quarter  sessions,  and  the 
mere  fact  that  the  commissioners  have  adver- 
tised for  proposals  for  a  bridge  as  shown  by 
the  records  of  the  court  is  insufficient. 

Appeal  from  Court  of  Common  Pleas, 
Cumberland  Connty. 

Petition  by  the  Commonwealth,  on  the  re- 
lation of  T.  Ralph  Jacob,  District  Attorney  of 
Cumberland  county,  on  petition  of  Jacob 
Musser  and  others,  supervisors,  against  J. 
Van  Bowman  and  others,  commissioners  of 
Cumberland  county.  From  a  decree  sustain- 
ing demurrer  to  answer,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

8.  8.  Rupp  (G.  Wilson  Swartz,  on  the 
brief),  for  appellant  8.  B.  Sadler  (M.  F. 
Thompson,  on  the  brief),  for  appellee. 


MESTREZAT,  J.  This  Is  a  proceeding  by 
mandamus  to  compel  the  commissioners  of 
Cumberland  county  to  erect  a  county  bridge 
ever  Conodogulnet  creek  In  East  Pennsbor- 
eugh  township.  The  petition  for  the  writ 
avers,  inter  alia,  as  follows:  That  certain 
citizens  of  Cumberland  county  presented  their 
petition  to  the  quarter  sessions  of  said  coun- 
ty, setting  forth  that  a  bridge  over  Conodo- 
gulnet creek  In  said  township  was  necessary; 
that  the  expense  of  erecting  the  bridge  would 
be  burdensome  upon  the  Inhabitants  of  the 
township,  and  more  than  It  was  reasonable 
that  the  township  should  bear,  and  praying 
for  the  appointment  of  viewers;  that  viewers 
were  appointed  as  prayed  for,  and  made  a  re- 
port in  favor  of  the  bridge,  which  was  con- 
firmed absolutely  by  the  court  on  November 
13,  1905;  that  on  November,  14,  1906,  the  re- 
port was  approved  by  the  grand  Jury  of  the 
county  and  entered  on  the  records  of  Cum- 
berland county  as  a  county  bridge;  that 
shortly  thereafter  the  county  commissioners 
advertised  for  proposals  for  the  erection  of  a 
bridge;  that  subsequently  the  court,  upon 
petition  of  certain  citizens  of  the  county,  re- 
duced the  width  of  the  bridge  from  20  to  16 
feet,  and  modified  the  former  order  of  the 
eourt  fixing  the  width  of  the  bridge  at  20 
feet,  which  order  of  the  court  was  on  Feb- 
ruary 7,  1906,  approved  by  the  grand  jury. 
The  petition  for  the  writ  avers  that  It  then 
became  the  duty  of  the  county  commissioners 
to  procure  an  estimate  of  the  cost  of  said 
bridge,  provide  moneys  to  defray  the  expenses 
of  the  same,  and  proceed  to  have  the  bridge 
erected,  but  they  had  neglected  and  refused 
to  do  so.  The  petition  prayed  for  a  man- 
damus commanding  the  commissioners  to 
proceed  to  erect  the  bridge.  To  the  alter- 
native writ  Issued  by  the  court,  the  commis- 


sioners filed  an  answer  admitting  that  the 
viewers  recommended  the  building  of  the 
bridge;  that  their  report  was  confirmed  by 
the  court,  and  the  width  of  the  bridge  was 
fixed  at  20  feet;  that  the  commissioners  then 
in  office  advertised  for  proposals  to  build  the 
bridge;  and  that  the  court  made  an  order 
reducing  the  width  of  the  bridge  to  16  feet, 
which  order  was  confirmed  by  the  grand  Jury 
at  the  February  sessions  In  1906.  The  answer 
also  avers  that  one  of  the  petitioners  for  the 
bridge  was  a  member  of  the  grand  jury  which 
acted  upon  the  order  of  the  court  reducing 
the  width  of  the  bridge;  that  the  commis- 
sioners have  not  acted  upon  that  order;  that 
they  have  not  found  the  bridge  necessary  or 
that  Its  expense  is  too  great  for  the  township 
in  which  it  is  proposed  to  be  erected,  both  of 
which  facts  they  deny;  that  the  bridge  has 
not  been  entered  of  record  as  a  county  bridge; 
and  that  no  estimate  of  the  cost  of  erection  fit 
the  proposed  bridge  had  been  made  by  re- 
spondents, and  no  moneys  provided  to  defray 
the  cost  of  the  erection  of  the  bridge.  The  re- 
lator demurred  to  the  answer,  the  court  over- 
ruled the  demurrer  and  entered  judgment  in 
favor  of  the  respondents,  and  dismissed  the 
application  for  the  mandamus.  The  relator 
has  taken  this  appeal. 

The  authority  of  the  county  commissioners 
to  erect  bridges  Is  conferred  by  Act  June  13, 
1836  (P.  L.  561),  and  before  they  are  war- 
ranted in  expending  the  funds  of  the  county 
for  the  purpose  the  statutory  regulations 
must  be  complied  with.  Section  35  (page  560) 
of  that  act  provides:  "That  the  court  having 
Jurisdiction  as  aforesaid  shall  •  •  •  or* 
der  a  view  •  »  *  and  if,  on  the  report  of 
the  viewers,  it  shall  appear  to  the  court, 
grand  jury  and  commissioners  of  the  county, 
that  such  bridge  Is  necessary,  and  would  be 
too  expensive  for  such  township  or  town- 
ships, it  shall  be  entered  on  record  as  a  coun- 
ty bridge"  Section  36  provides:  "Whenever 
a  bridge  shall  be  authorized  and  recorded  as 
a  county  bridge,  it  shall  be  the  duty  of  the 
commissioners  to  procure  an  estimate  of  the 
cost  thereof,  and  provide  In  the  county  levies 
the  moneys  necessary  to  defray  the  same, 
and  proceed  to  have  such  bridge  erected  by 
contract,  or  otherwise,  as  shall  seem  to  them 
expedient"  The  statutory  prerequisites  to 
the  authority  of  the  commissioners  to  build  a 
bridge  are  (1)  a  report  of  viewers  that  the 
bridge  is  necessary  and  would  be  too  expen- 
sive for  the  township;  (2)  that  these  facts  have 
been  made  to  appear  to  the  court,  grand  jury, 
and  commissioners  of  the  county;  and  (3)  that 
the  bridge  has  been  entered  on  record  as  a 
county  bridge.  Each  one  of  these  several 
steps  Is  necessary  to  the  validity  of  the  pro- 
ceeding authorizing  the  erection  of  a  county 
bridge.  If  either  has  not  been  taken,  the 
commissioners  are  not  empowered  to  expend 
the  money  of  the  county  in  the  erection  of 
the  bridge.  The  bridge,  as  will  be  observed, 
must  be  approved  by  the  court,  the  grand 
jury,  and  the  county  commissioners.    If  it 
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lack  the  approval  of  either  of  these  bodies,  It 
1b  fatal  to  the  proceedings,  and  they  are  In- 
sufficient to  warrant  the  erection  of  the 
bridge  at  the  expense  of  the  county.  As  said 
by  Sharswood,  J.,  In  Pequea  Creek  Bridge,  68 
Pa.  427:  "It  Is  evident  that  the  Legislature 
intended  that  these  three  bodies  should  act 
as  checks  upon  each  other  In  the  unnecessary 
expenditure  of  public  money  In  the  erection 
of  county  bridges.  When  either  of  them, 
therefore,  have  put  their  disapprobation  on 
record,  the  proceeding  falls.  If  it  were  not 
so,  taxpayers  and  others  Interested  in  oppos- 
ing a  county  bridge  might  be  kept  dancing 
attendance  upon  the  court  from  sessions  to 
sessions  until  some  one  grand  jury  may  be 
induced  to  approve  If 

There  Is  another  prerequisite  to  the  valid- 
ity of  the  proceedings  for  a  comity  bridge; 
and  that  Is  that  It  "be  entered  on  record  as 
a  .county  bridge."  The  proper  practice,  in 
conforming  to  this  statutory  provision,  as 
pointed  out  in  Pittsburg  &  Lake  Brie  Rail- 
road Co.  v.  Lawrence  County,  198  Pa.  1,  47 
Atl.  065,  Is  for  the  commissioners  to  pass  a 
resolution  formally  expressing  their  concur- 
rence In  the  view  that  the  bridge  Is  neces- 
sary and  too  expensive  for  the  township,  and 
to  file  a  copy  of  such  resolution  In  the  quarter 
sessions,  the  record  of  which  will  then  show 
a  complete  proceeding  carrying  authority  to 
build.  The  bridge  will  then,  in  the  language 
of  the  thirty-sixth  section  of  the  act,  "be 
authorized  and  recorded  as  a  county  bridge," 
and  It  is  the  duty  of  the  commissioners  to 
provide  the  necessary  funds  and  proceed  to 
erect  it 

Turning  to  the  facts  of  this  case,  It  will 
be  seen  that  the  proceedings  are  fatally  de- 
fective, and  that  the  learned  Judge  was  clear- 
ly right  In  refusing  the  mandamus.  The  re- 
lator demurred  to  the  answer,  and  therefore 
all  the  material  facts,  well  pleaded  In  the 
answer,  must  be  taken  to  be  true.  Among 
other  averments  in  the  answer  Is:  "Nor 
has  the  said  bridge  been  entered  of  record 
as  a  county  bridge."  This  averment  is  ad- 
mitted to  be  true  by  the  pleadings,  and  Is 
therefore  a  complete  answer  by  the  commis- 
sioners to  the  demand  of  the  relator  for  the 
erection  of  the  bridge.  If,  however,  we  go 
beyond  the  technical  rules  or  pleading,  It 
appears  that  the  relator  has  failed  to  es- 
tablish the  prerequisite  fact  to  the  validity 
of  the  proceeding  that  the  bridge  was  enter- 
ed on  record  as  a  county  bridge.  He  avers 
In  his  petition  for  the  writ  that  "the  re- 
port was  approved  by  the  grand  Jury  of 
Cumberland  county  and  entered  on  the  records 
of  Cumberland  county  as  a  county  bridge." 
The  answer,  as  we  have  seen,  specifically  de- 
nies this  averment,  and  there'  Is  no  proof 


whatever  adduced  by  the  relator  to  sustain 
the  allegation  of  his  petition.  His  averment, 
therefore,  that  the  bridge  was  entered  of 
record  is  unsustained  by  any  evidence  and 
necessarily  falls. 

The  learned  counsel  for  the  relator  argues 
that  the  answer  filed  by  the  commissioners 
to  the  rule  to  show  cause  why  the  width  of 
the  bridge  should  not  be  reduced,  In  which 
they  set  forth  that  they  had  advertised  for 
proposals  to  build  the  bridge,  Is  a  fulfillment 
of  the  requirements  of  the  thirty-fifth  sec- 
tion of  the  act  of  1836  which  provides  that 
the  bridge  shall  be  entered  of  record.  This 
Is  Indeed  a  singular  argument.  The  entry 
of  the  bridge  on  the  record  as  a  county  bridge 
Is  a  matter  entirely  different  from  the  action 
required  to  be  taken  subsequently  In  adver- 
tising for  proposals  to  erect  the  bridge.  The 
law  requires  the  performance  of  both  of 
these  duties  as  prerequisites  to  the  erection 
of  the  bridge,  and,  if  either  Is  not  perform- 
ed, the  proceedings  are  not  complete.  To 
give  validity  to  the  proceedings,  they  must  be 
approved  by  the  court,  the  grand  Jury,  and 
the 'commissioners,  and  this  fact  must  be  en- 
tered upon  the  records  of  the  court  of  quar- 
ter sessions,  in  which  court  the  proceedings 
are  required  to  be  taken.  The  record  then 
would  nave  been  complete,  and  the  county 
commissioners  could  have  been  compelled  by 
mandamus  to  erect  tne  bridge.  As  disclosed 
by  this  record,  however,  the  proceedings  are 
Incomplete,  and  the  statutory  prerequisite  re- 
quiring the  bridge  to  be  recorded  Is  wanting 
and  hence  the  commissioners  cannot  be  com- 
pelled  to  provide  the  money  and  erect  the 
bridge. 

It  is  unnecessary  to  discuss  or  determine 
the  authority  of  the  court  to  reduce  the  width 
of  the  bridge,  as  was  done  in  this  case.  The 
relator  takes  the  position  that  the  court  was 
without  power  to  do  so.  He  therefore  does 
not  rely  upon  the  proceedings  reducing  Its 
width  as  conferring  a  right  to  demand  the 
erection  of  the  bridge.  The  proceedings  sub- 
sequent to  the  confirmation  of  the  20-foot 
bridge  also  are  open  to  the  objection  that 
the  county  commissioners  have  never  ap- 
proved nor  entered  of  record  the  16-foot 
bridge.  The  relator,  therefore,  must  rely  up- 
on the  original  proceedings  as  establishing 
a  complete  record  authorizing  the  commis- 
sioners to  erect  the  bridge.  As  we  have 
seen,  they  are  fatally  defective,  and  give  the 
relator  no  standing  to  demand  that  the  com- 
missioners expend  the  money  of  the  county 
in  the  erection  of  this  bridge  over  Conodo- 
gulnet  creek. 

The  decree  of  the  court  below  overruling 
the  demurrer  and  refusing  the  mandamus  Is 
affirmed. 
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(101  Me.  BIO) 

HAMLIN,   Atty.   Gen.,   v.    HIGGINS  et   aL, 
Common  Aldermen. 

(Supreme  Judicial  Court  of  Maine.    July  9, 
1907.) 

1.  Judges— Powebs  in  Vacation. 

The  authority  of  the  court  to  Issue  writs  of 
mandamus  is  vested  in  each  justice  thereof,  to 
be  exercised  by  him,  not  as  presiding  justice  in 
a  regular  term  of  court,  but  individually  and 
in  any  county  whether  holding  a  term  of  court 
there  or  not. 

2.  Same 

The  petition  for  the  writ  of  mandamus  may 
be  presented  to  any  justice  in  any  county  in  term 
time  or  vacation,  and  such  justice  may  take  cog- 
nizance of  the  petition  whatever  the  county  of 
its  origin,  and  although  some  other  justice  be 
then  in  that  county. 

3.  Same. 

Upon  receiving  a  petition  for  the  writ  of 
mandamus,  the  justice  may  order  notice  of  hear- 
ing thereon  returnable  before  him,  in  that  or 
any  other  county,  at  a  time  and  place  to  be 
fixed  by  him. 

4.  Same— Hearing— Questions  Considered. 
At  the  hearing  upon  the  petition,  the  only 

question  to  be  determined  is  the  sufficiency  of 
its  allegations.  Their  truth  or  falsity  will  not 
then  be  considered,  unless  under  agreement  of 
the  parties  that  the  whole  question  of  the  is- 
suance of  the  peremptory  writ  be  then  deter- 
mined. 

6.  Same— Alternative  Wbit— Gbotjnds. 

If  the  allegations  in  the  petition  are  ad- 
judged upon  hearing  to  be  sufficient,  the  justice 
may  issue  the  alternative  writ  of  mandamus  re- 
turnable before  him  in  any  county  at  a  time  and 
place  to  be  fixed  by  him. 
8.  Same— Natube. 

The  alternative  writ  of  mandamus  is  not  an 
original  writ  nor  a  final  writ  of  execution,  but 
is  of  the  nature  of  an  interlocutory  rule  to  show 
cause,  and  is  sufficiently  authenticated  by  the 
signature  of  the  justice  issuing  it,  without  the 
seal  of  the  court  and  without  the  signature  of 
any  clerk  of  the  court. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S3,  Mandamus,  88  325,  826.] 

7.  Same. 

It  is  not  necessary  that  the  petition  or  the 
alternative  writ  of  mandamus  be  filed  or  entered 
upon  the  docket  of  the  court  in  the  clerk's  of- 
fice in  any  county  prior  to  the  making  of  a  final 
order  after  the  return  of  the  alternative  writ. 
The  case  remains  in  the  control  of  the  single 
justice  in  whatever  part  of  the  state  he  may  be. 

8.  Same— Sebvicb. 

When  there  are  several  respondents  to  a 
petition  for  the  writ  of  mandamus,  and  one  or 
more  of  them  acknowledge  service  of  the  order 
of  notice,  the  other  respondents  cannot  require 
such  order  to  be  actually  served  upon  those 
acknowledging  such  service. 

9.  Same— Return— Time  and  Place. 

The  respondents  are  to  make  return  to  the 
alternative  writ  of  mandamus  at  the  time  and 
place  appointed  therefor,  but  the  justice  is- 
suing the  writ  does  not  lose  jurisdiction  of  the 
case  by  not  being  personally  present  at  such  time 
and  place. 

10.  Same— Demurrib  ob  Tbavebse. 

Upon  the  return  to  the  alternative  writ, 
the  petitioner  may  demur  to  or  traverse  such  re- 
turn, and  then  a  time  and  place  in  any  county 
may  be  fixed  by  the  justice  for  hearing  thereon. 

11.  Same— Peremptory  Wbit. 

If  upon  such  hearing  the  justice  orders  the 
peremptory  writ  of  mandamus  to  issue,  he  may 
direct  from  what  county  it  shall  issue  from  the 
clerk's  office  of  the  court  and  be  made  return- 
able.   The  case  may  then  be  entered  on  the  dock- 
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et  of  the  court  in  that  county,  and  the  papers 
be  there  filed. 

12.  Same— Reply  to  Retobn  to. 

Upon  the  return  to  the  alternative  writ  of 
mandamus,  the  petitioner  may  reply  to  the  re- 
turn, and  the  justice  has  power  to  allow  amend- 
ments of  the  allegations  and  directions  in  the 
alternative  writ  which  do  not  introduce  any 
new  ground  for  the  writ,  or  authorize  a  more 
stringent  command  in  the  peremptory  writ. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Mandamus,  8  332.] 

13.  Same— Evidence. 

If  at  the  hearing  upon  the  return  to  the 
alternative  writ  the  petitioner  states  that  he 
waives  some  particular  allegation  in  the  alterna- 
tive writ,  and  offers  no  proof  of  it,  the  respond- 
ents) have  no  need  to  disprove  it 

14.  Same— Petition — Construction. 

A  petition  for  a  writ  of  mandamus,  ad- 
dressed "To  the  Hon.  Justice  of  the  Supreme 
Judicial  Court  Now  Being  fiolden  at  Bangor 
Within  and  for  the  County  of  Penobscot,"  is 
not  necessarily  addressed  to  the  court  then  in 
session,  and  may  be  considered  as  addressed  to 
the  justice  individually. 

15.  Same— Irregularities  in   Proceedings- 
Effect. 

An  order  of  notice  upon  such  petition  head- 
ed, "Supreme  Judicial  Court,  Penobscot  County, 
April  Term,  1907,"  and  returnable  "at  the  Su- 

fireme  Judicial  Court  now  in  session  at  Bangor 
n  and  for  said  county  of  Penobscot,"  but  signed 
by  the  justice  individually,  and  not  as  presiding 
justice,  is  a  mere  irregularity  in  form,  and  does 
not  affect  the  jurisdiction  of  the  justice. 

16.  Same. 

That  In  the  alternative  writ  the  respondents 
were  commanded  to  "make  known  in  our  Su- 
preme Judicial  Court  before  our  undersigned 
justice  thereof,"  etc.,  is  mere  error  in  form, 
if  any  error  at  all,  and  does  not  affect  the  ju- 
risdiction of  the  Justice. 

17.  Same— Parties  Plaintiff. 

The  Attorney  General  of  the  state  having 
signed  and  authorized  the  petition  for  the 
writ  of  mandamus  in  a  matter  affecting  the 
public,  it  is  immaterial  what  persons  or  counsel 
thereafter  prosecute  the  case  in  his  name  and 
under  his  authority. 

18.  Same— Questions  Considebed. 

In  proceedings  for  the.  writ  of  mandamus 
before  a  single  justice  questions  of  law  only  can 
be  taken  to  and  considered  by  the  law  court. 
All  questions  of  fact  or  of  propriety  or  ex- 
pediency, are  to  be  determined  finally  by  the 
justice  having  original  cognizance  of  the  case. 

19.  Same. 

In  this  case,  after  the  hearing  upon  the  re- 
turn to  the  alternative  writ  the  justice  ordered 
the  case  to  be  entered  on  the  docket  of  the 
court  and  the  papers  filed  in  the  clerk's  office 
in  Kennebec  county,  and  ordered  the  peremp- 
tory writ  to  be  issued  from  the  clerk's  office  in 
that  county,  and  made  returnable  there.  This 
was  a  sufficient  compliance  with  the  law,  though 
the  parties  resided  fn  Knox  county. 

20.  Same. 

In  this  case,  It  was  not  seriously  questioned 
that  the  allegations  in  the  petition  and  in  the 
alternative  writ  justified  the  issuance  of  the 
peremptory  writ,  provided  the  proceedings  were 
begun  and  carried  on  with  sufficient  regularity 
to  give  the  justice  ordering  the  peremptory  writ 
jurisdiction  to  do  so.  No  error  fatal  to  that 
jurisdiction  has  been  pointed  oat 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Kennebec  County,  at  Law. 

Petition  by  Hannibal  E.  Hamlin,  Attorney 
General,  for  a  writ  of  mandamus  against 
Henry  L.  Higgins  and  others,  board  of  alder- 
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men  of  Rockland.  Order  for  peremptory  writ 
to  issue,  and  defendants  except  Exceptions 
overruled,  and  the  peremptory  writ  directed 
to  issue  as  ordered. 

Petition  by  Hannibal  EL  Hamlin,  In  bis 
capacity  of  Attorney  General  of  the  state  of 
Maine,  "who  petitions  in  bis  own  proper  per- 
son, and  for  said  state,  on  relation  of  Arnold 
H.  Jones,  of  Rockland,  in  the  county  of  Knox, 
mayor  of  said  Rockland,  and  R.  A.  Rhodes, 
R.  A.  Crie,  and  H.  B.  Bird,  all  of  said  Rock- 
land and  members  of  the  common  council  of 
said  Rockland,  acting  Individually  for  them- 
selves and  Jointly  as  a  committee  of  and  for 
said  common  council,"  for  a  writ  of  manda- 
mus to  compel  the  board  of  aldermen  of  said 
city  of  Rockland  to  go  Into  Joint  convention 
with  the  said  common  council  for  the  election 
of  subordinate  city  officers  as  required  by  the 
city  charter  of  said  Rockland. 

This  petition  was  dated  at  said  Rockland 
April  16,  1907,  and  signed  by  said  Hannibal 
E.  Hamlin,  Attorney  General,  and  said  Ar- 
nold H.  Jones,  R.  A.  Rhodes,  R.  A.  Crie,  and 
H.  B.  Bird,  and  was  verified  by  the  oath  of 
each  of  said  persons,  except  the  Attorney 
General,  and  was  addressed  "To  the  Hon. 
Justice  of  the  Supreme  Judicial  Court  Now 
Being  Holden  at  Bangor  In  and  for  the  Coun- 
ty of  Penobscot"  The  gist  of  the  complaint 
in  the  petition  was  that  the  board  of  alder- 
men of  said  Rockland  had  refused,  and  con- 
tinued to  refuse,  to  go  into  joint  convention 
with  the  common  council  of  said  Rockland 
for  the  election  of  subordinate  city  officers,  as 
required  by  the  city  charter  of  said  Rockland. 

Henry  L.  Hlggins,  A  B.  Clark,  A.  C.  Mc- 
Loon,  B.  B.  Smith,  I*  N.  LIttlehale,  Ivan  A. 
Trueworthy,  and  P.  A.  Blackington  consti- 
tuted the  board  of  aldermen  of  said  Rock- 
land at  the  date  of  the  aforesaid  petition. 

The  case,  as  stated  by  the  bill  of  exceptions, 
is  as  follows: 

"The  petition  for  mandamus,  dated  the 
16th  day  of  April,  1907,  was  presented  to 
Wm.  P.  Whitehouse,  the  Justice  presiding  at 
the  April  term  of  the  Supreme  Judicial 
Court  at  Bangor,  in  the  county  of  Penobscot, 
upon  which  the  Justice  presiding  at  said 
court  ordered  notice  to  the  defendants  to  ap- 
pear at  the  courthouse  In  Bangor  on  Satur- 
day, the  20th  day  of  April,  at  5  o'clock  in  the 
afternoon,  a  copy  of  which  petition  and  notice 
was  served  upon  the  defendants .  48  hours 
before  the  time  appointed  for  said  hearing. 
At  said  time  and  place  appointed  these  de- 
fendants, Blackington,  Clark,  LIttlehale,  and 
Smith,  appeared  by  their  counsel  and  object- 
ed to  the  proceedings  for  several  reasons,  viz.: 

"(1)  Because  there  had  not  been  seasonable 
notice,  or  time  after  same,  to  answer  or  show 
the  falsity  of  several  allegations  in  said  pe- 
tition, or  to  enable  the  defendants  to  prove 
that  the  time  of  the  commission  of  the  sever- 
al alleged  violations  of  the  law  of  which  the 
relators  complain,  all  of  which,  defendants 
say,  happened  during  or  before  the  session  of 


the  Supreme  Judicial  Court  for  said  county 
of  Knox  adjourned,  at  which  court  the  chief 
Justice  presided. 

"(2)  Because  only  four  of  the  seven  mem- 
bers of  said  board  were  served  with  process, 
the  other  three  members  having  acknowl- 
edged service,  and  these  defendants  claim 
that  said  members  could  not  legally  waive 
such  service,  the  order  of  the  court  being 
that  service  be  made  on  all  of  the  seven 
members.  At  said  time  the  three  members 
filed  their  answer,  which  is  made  part  of 
these  exceptions. 

"(3)  Because  the  petition  had  not  been  filed 
or  entered  on  the  docket  of  said  court  in  the 
clerk's  office  of  that  or  any  county  in  the 
state.  And  the  defendants  also  claimed  and 
desired  time  to  show  by  the  records  that  by 
the  rules  of  the  city  council  of  Rockland, 
adopted  by  the  several  boards  of  the  same, 
it  was  provided  that  the  regular  meetings  of 
the  city  council  should  be  held  on  the  first 
Monday  of  each  month,  and  that  at  the  meet- 
ing held  on  the  1st  day  of  April,  1907,  both 
boards  adjourned  to  the  first  regular  monthly 
meeting,  to  be  held  on  the  6th  day  of  May, 
and  that  at  the  special  meetings  called  by 
the  mayor  and  held  on  the  4th  and  15th  days 
of  April,  1907,  since  the  call  did  not  state 
the  objects  or  purposes  for  which  said  meet- 
ings were  to  be  held,  any  election  or  attempt 
to  elect  officers  were  or  would  have  been  il- 
legal and  void. 

"All  which  requests  were,  by  said  justice, 
denied,  and  all  the  objections  Interposed  by 
the  defendants  as  aforesaid  were  overruled; 
and  thereupon  said  justice  signed  a  paper  al- 
ready drawn  excepting  what  writing  appears 
on  pages  7  and  8,  which  did  not  bear  the 
seal  of  the  court  nor  the  signature  of  any 
clerk  thereof,  or  appear  to  have  been  Issued 
from  the  Supreme  Judicial  Court  of  •  any 
county  in  the  state,  in  which  these  defendants 
were  commanded,  as  members  of  the  board  of 
aldermen  of  said  city,  together  with  the  oth- 
er three  aldermen  to  go  into  joint  convention 
May  6,  1907,  for  the  purpose  of  electing  cer- 
tain officers  therein  named,  'or  In  default 
thereof,  that  you  and  each  of  yon,  make 
known  in  our  Supreme  Judicial  Court  before 
our  undersigned  justice  thereof,  at  Augusta 
on  Tuesday,  the  seventh  day  of  May  next  at 
four  o'clock  In  the  afternoon,  why  you  should 
not  have  the  same  done,  service  of  the  writ 
to  be  made  by  copy  seven  days  before  said 
meeting.' 

"Second  exception: 

"On  said  6th  day  of  May  said  aldermen  did 
not  vote  to  meet  and  did  not  meet  the  com- 
mon council  in  joint  convention.  That  on 
Tuesday,  the  7th  day  of  May,  at  4  o'clock  in 
the  afternoon,  said  defendants  did  appear  per- 
sonally and  by  counsel  at  Augusta  aforesaid, 
ready  'to  make  known  In  the  Supreme  Judicial 
Court  before  the  undersigned  Justice  thereof 
at  the  courthouse  In  Augusta  aforesaid,  and 
then  and  there  desired  to  explain  and  make 
known  why  they  did  not  meet  in  joint  con- 
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▼ention  as  commanded,  but  found  no  Supreme 
Judicial  Court  In  session  or  justice  thereof 
present  at  the  time  and  place  designated  la 
said  writ.  Before  9  o'clock  of  the  morning  of 
said  7th  day  of  May,  the  clerk  of  said  court 
at  Augusta  received  a  telegram  from  said 
Justice  Whitehouse,  who  was  absent  from  the 
city,  stating  that  the  hearing  on  said  manda- 
mus case  was  adjourned  for  one  week,  and 
directing  him  to  notify  counsel.  But  counsel 
for  defendants  had  already  started  for  Au- 
gusta, and  did  not  receive  such  notice.  But 
Bald  notice  was  received  by  the  clerk  of  A.  S. 
Littlefleld  In  Rockland,  and  Its  contents  sent 
to  Burpee,  the  other  counsel  for  plaintiffs,  at 
Brunswick,  who  informed  defendants'  coun- 
sel of  It;  that  being  the  only  notice  In  ref- 
erence to  it  received  by  them.  Said  defend- 
.  ants,  being  Informed  that  there  was  no  rec- 
ord of  any  action  In  the  nature  of  a  manda- 
mus as  aforesaid  pending  In  the  Supreme 
Judicial  Court  In  Kennebec  county  by  the 
clerk  thereof,  did  not  'make  known  In  the 
Supreme  Judicial  Court  or  before  any  justice 
thereof  why  defendants  did  not  do  as  com- 
manded. On  the  following  Monday  noon, 
May  13th,  R.  I.  Thompson,  one  of  the  coun- 
sel for  these  defendants,  received  a  letter 
from  Mr.  Justice  Whitehouse,  Informing  him 
that  'there  appeared  to  be  a  misunderstand- 
ing in  regard  to  the  hearing  in  the  mandamus 
case.  The  answer  to  the  alternative  writ  was 
to  be  filed  the  7th,  but  I  understood  that,  if 
any  hearing  was  desired,  It  was  to  be  ar- 
ranged later';  and  therein  Informed  said 
counsel  that  It  would  be  'necessary  for  the 
hearing,  If  any,  to  begin  Tuesday  morning 
next,'  May  14th,  'at  9  o'clock.'  On  said  day, 
viz.,  May  14th,  defendants'  counsel  appeared 
before  said  justice,  at  the  time  mentioned  in 
said  letter,  and  then  and  there  plaintiff's 
counsel  presented  to  said  justice  the  process 
to  which  these  defendants  were  summoned  to 
answer,  dated  April  20,  1907.  Thereupon  de- 
fendants' counsel  seasonably  objected  to  the 
Irregularity  of  the  proceedings,  claiming  that 
defendants  had  already  complied  with  the 
order  of  the  court  or  justice  thereof,  and  that 
the  court  or  justice  thereof  had,  at  that  time 
and  place,  no  jurisdiction  of  the  subject-mat- 
ter as  said  action  was  not  pending  in  court 
in  any  county  in  the  state,  but  no  objection 
was  made  because  of  the  hour  of  hearing, 
but  to  a  hearing  at  any  hour.  Thereupon  said 
justice,  against  the  objections  of  these  defend- 
ants, ordered  the  clerk  of  said  court  in  Ken- 
nebec county  to  enter  on  its  docket:  'Petition 
and  alternative  writ  filed  as  of  May  7tb, 
1907.'    After  said  entry  defendants  filed  a 

-  written  motion  to  quash  said  alternative  writ, 
which  motion  was  overruled  by  said  Justice, 
who  thereupon  ordered  said  defendants  to 
file  a  return,  which  return,  under  protest  of 
defendants,  was  then  filed. 

-  "To  all  which  rulings  and  refusals  to  rule, 
defendants  seasonably  objected  and  noted 
exceptions. 


"Third  exception: 

"A.  H.  Jones,  R.  A.  Crle,  H.  B.  Bird,  and 
R.  A.  Rhodes,  by  their  counsel  against  the 
objection  of  these  defendants,  were  allowed, 
after  the  return  of  the  defendants  had  been 
made  and  filed,  to  file  their  reply  to  the  re- 
turn, in  which  they  admitted  the  allegations 
In  the  return  setting  forth  authority  to  elect 
a  road  commission,  Instead  of  a  road  commis- 
sioner, and  authority  to  elect  not  exceeding 
five  assistant  engineers  of  the  fire  depart- 
ment, and  asking  that  the  proceedings  be 
amended  so  as  to  set  forth  said  discretion  in 
accordance  with  the  language  of  said  charter, 
and  that  the  peremptory  writ  of  mandamus 
allow  said  city  council  to  exercise  sold  dis- 
cretion'; said  reply  making  the  records  of 
the  two  boards  of  the  city  council  and  the 
city  charter  and  ordinances,  so  far  as  they 
relate  to  the  election  of  officers  of  said  city, 
a  part  thereof.  The  defendants  thereupon 
asked  said  Justice  for  further  time  to  enable 
them  to  Introduce  certain  records  of  the  city, 
and  to  Introduce  witnesses  as  to  certain  al- 
legations in  said  petition  and  writ,  as  to  a 
'declared  purpose'  alleged  in  said  writ  'to 
force  the  majority  in  joint  convention  of  the 
city  council  to  agree  In  advance  to  let  -the 
minority  name  one  or  more  of  the  most  Im- 
portant officers,'  but  the  petitioner  waived 
all  such  allegations,  and  made  not  claim  of 
proofs  thereof,  and  said  request  was  denied, 
upon  which,  at  the  request  of  the  plaintiff's 
counsel,  a  decree  ordering  a  peremptory  writ 
of  mandamus,  signed  by  Justice  Whitehouse, 
was  filed. 

"To  all  which  rulings  and  refusals  to  rule 
as  heretofore  set  forth,  these  defendants  ex- 
cept and  pray  that  their  exceptions  be  al- 
lowed." 

At  the  argument  in  the  law  court,  the  de- 
fendants urged  certain  objections  which  were 
not  reserved  In  the  bill  of  exceptions;  and, 
as  it  was  claimed  that  some  of  these  ob- 
jections went  to  the  jurisdiction  of  the  jus- 
tice to  issue  the  writ  alternative  or  peremp- 
tory, the  law  court  considered  the  same, 
"since  a  court  should  always  consider  a  ques- 
tion of  Its  jurisdiction,  however  raised." 
These  objections  are  stated  in  the  opinion. 

Sections  17  and  IS  of  chapter  104  of  the 
Revised  Statutes,  regulating  the  procedure 
in  mandamus  proceedings,  are  as  follows: 

"Sec  17.  A  petition  for  a  writ  of  mandamus 
may  be  presented  to  a  justice  of  the  Supreme 
Court  in  any  county  in  term  time  or  vaca- 
tion, who  may,  upon  notice  to  all  parties, 
hear  and  determine  the  same,  or  may  re- 
serve questions  of  law  arising  thereon,  upon 
exceptions  or  otherwise,  for  the  determination 
of  the  full  court,  which  may  hear  and  deter- 
mine the  same  as  hereinafter  provided;  but 
In  all  cases  where  exceptions  are  alleged  to 
any  rulings,  findings  or  decrees  made  upon 
such  petition,  the  case  shall  be  proceeded  with 
as  If  no  exceptions  had  been  taken,  until  a  de- 
cision shall  be  had  and  the  peremptory  writ 
shall  have  been  ordered,  so  that  the  over- 
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ruling  of  such  exceptions  would  finally  dis- 
pose of  the  case,  which  shall  then  be  certi- 
fied to  the  chief  Justice  of  said  court  as  pro- 
vided in  the  following  section.  If  on  such 
hearing  such  writ  is  ordered,  it  may  be 
issued  front  the  clerk's  office  In  any  county 
and  be  made  returnable  as  the  court  directs. 

"Sec.  18.  When  a  writ  of  mandamus  Issues, 
the  person  required  to  make  return  thereto 
shall  make  his  return  to  the  first  writ,  and 
the  person,  suing  the  writ  may  by  an  answer 
traverse  any  material  facts  contained  In  such 
return,  or  may  demur.  If  the  party  suing 
the  writ  maintains  the  issue  on  his  part,  his 
damages  shall  be  assessed,  and  a  judgment 
rendered  that  he  recover  the  same  with  costs, 
and  that  a  peremptory  writ  of  mandamus  be 
granted;  otherwise  the  party  making  the 
return  shall  recover  costs.  *  *  *  No  ac- 
tion shall  be  maintained  for  a  false  return 
to  a  writ  of  mandamus.  After  Judgment  and 
decree  that  the  peremptory  writ  be  granted, 
the  Justice  of  said  court  before  whom  the 
proceedings  are  pending,  shall  forthwith  certi- 
fy to  the  chief  Justice  for  decision,  all  ex- 
ceptions which  may  be  filed  and  allowed  to 
any  rulings,  findings  or  decrees  made  at  any 
stage  of  the  proceedings.  The  excepting  par- 
ty shall,  within  fifteen  days  thereafter,  for- 
ward to  the  chief  justice  his  written  argu- 
ment upon  such  exceptions  and  shall,  within 
said  fifteen  days,  furnish  the  adverse  party, 
or  his  attorney,  with  a  copy  of  such  argu- 
ment; the  adverse  party  shall,  within  fifteen 
days  after  receipt  of  such  copy  forward  to  the 
chief  Justice  his  written  argument  in  reply; 
and  thereupon  the  justices  of  said  court  shall 
consider  said  cause  immediately,  and  decide 
thereon  and  transmit  their  decision  to  the 
clerk  of  the  court  where  the  petition  is  pend- 
ing, and  final  judgment  shall  be"  entered  ac- 
cordingly. If  the  judgment  is  in  favor  of 
the  petitioner,  the  peremptory  writ  of  man- 
damus shall  thereupon  be  Issued." 

By  agreement  of  the  parties,  the  case  was 
argued  at  the  term  of  the  law  court  held  at 
Bangor  in  June,  1907. 

The  case  fully  appears  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE, PEAIiODY,  SPEAK,  and  CORNISH, 
JJ. 

E.  P.  Burpee  and  Arthur  8.  Littlefleld  for 
plaintiff.  Rodney  I.  Thompson,  David  N. 
Mortland,  and  Joseph  E.  Moore,  for  defend- 
ants. 

EMERY,  C.  J.  This  case  comes  before 
the  law  court  upon  the  respondent's  excep- 
tions to  various  rulings  of  a  justice  of  this 
court  during  proceedings  resulting  in  an  or- 
der for  the  Issue  of  a  peremptory  writ  of 
mandamus. 

The  writ  of  mandamus  was  originally  a 
prerogative  writ,  which  the  Court  of  King's 
Bench  was  wont  to  Issue  to  any  part  of  the 
realm  for  the  prevention  of  disorder,  from 
failure  of  Justice  or  defect  of  police.  Spell- 
ing on  Ex.  Rem.  1303-1085.    Application  was 


made  to  the  court  containing  allegations  of 
facts  requiring  the  Issuance  of  the  writ  If 
these  allegations,  assuming  them  to  be  true, 
satisfied  the  court  of  the  need  of  the  writ, 
there  was  issued,  with  or  without  notice,  a 
precept  called  the  alternative  writ  of  man- 
damus. In  this  precept  were  recited  the  al- 
legations upon  which  it  was  issued,  and  the 
respondent  was  required  to  do  certain  acts 
therein  described,  or  make  return  why  he 
should  not  do  them.  If  the  respondent  did 
the  acts,  the  purpose  of  the  procedure  was 
answered.  If  he  did  not  perform  the  acts,  he 
might  move  to  quash  the  alternative  writ  for 
want  of  sufficient  allegations  or  other  Im- 
perfection, or  he  might  make  return  upon  it 
matters  of  fact  relied  upon  to  excuse  him 
his  nonperformance.  This  return  was  to  be 
token  as  true,  unless  the  applicant  for  the 
writ  could  establish  its  falsity  In  an  action' 
for  false  return.  The  court,  therefore,  had 
only  questions  of  law  to  determine;  the  dis- 
puted questions  of  fact,  if  any,  being  left 
to  be  determined  In  another  action.  The  re- 
citals in  the  alternative  writ  constituted  the 
applicant's  cose.  A  motion  to  quash  the 
writ  challenged  their  sufficiency.  The  return 
on  the  writ  constituted  the  respondent's  case, 
the  sufficiency  of  which  could  be  challenged 
by  demurrer,  or  the  case  delayed  until  the 
verdict  of  a  Jury  could  be  had  establishing . 
their  truth  or  falsity.  The  decision  of  the 
court  upon  these  questions  determined 
whether  the  final  or  peremptory  writ  should 
issue,  the  execution  of  which  the  respondent 
could  not  escape. 

In  this  state  the  procedure  Is  regulated  by 
statute.  Rev.  St  a  104,  H  17,  18.  It  is 
there  provided  that  the  application  for  a 
writ  of  mandamus  may  be  by  a  petition 
therefor  presented  to  a  justice  of  the  Su- 
preme Judicial  Court  In  any  county,  in  term 
time  or  vacation,  who  may  upon  notice  to 
all  parties  hear  and  determine  the  same. 
He  may,  however,  upon  exceptions  or  other- 
wise, reserve  questions  of  law  arising  there- 
on for  the  determination  of  the  full  court; 
but,  notwithstanding  any  exceptions  to  any 
of  his  rulings,  findings,  or  decrees,  the  case 
Is  to  be  proceeded  with  until  a  decision  be 
reached  and  the  peremptory  writ  be  ordered 
if  such  be  the  decision.  If,  on  the  hearing, 
such  writ  (the  peremptory  writ)  Is  ordered, 
It  may  be  Issued  from  the  clerk's  offitee  In 
any  county  and  be  made  returnable  as  the 
court  directs. 

If  the  alternative  writ  of  mandamus  is 
granted  on  the  petition,  the  respondent  is 
to  make  his  return  upon  that  writ.  The  pe- 
titioner may  demur  to  or  traverse  the  re- 
turn. If  be  maintains  on  his  part  the  Issue 
thus  formed,  he  obtains  an  order  for  the 
peremptory  writ  of  mandamus,  otherwise  be 
falls  and  pays  costs.  After  granting  the 
peremptory  writ,  if  such  be  the  decision  of 
the  Issue,  the  justice  before  whom  the  pro- 
ceedings are  pending  shall  certify  to  the 
chief  justice  ail  exceptions  to  his  rulings  to 
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be  argued  within  IB  days,  etc.  If  tbe  Judg- 
ment of  the  law  court  on  these  exceptions  Is 
In  favor  of  the  petitioner,  then  the  peremp- 
tory writ  Is  to  Issue  without  further  hearing. 

It  is  quite  evident  from  the  provisions  of 
the  statute  cited  that  the  purpose  was  to 
make  the  remedy  by  writ  of  mandamus  read- 
ily and  quickly  available,  with  prompt  and 
even  summary  procedure.  This  was  made 
necessary  by  the  short  tenure  of  those  offi- 
cials against  whom  the  writ  was  most  often 
Invoked.  Bach  Individual  justice  of  the 
court  Is  Invested  with  the  full  judicial  pow- 
er to  receive  petitions  and  grant  or  deny  the 
writ.  He  may  receive  and  act  upon  the  pe- 
tition in  any  county  in  which  he  may  then 
personally  be,  and  whether  he  Is  holding  a 
term  of  court  there  or  not 

He  is  to  act  personally  as  an  Individual 
justice,  and  not  as  the  presiding  justice  of  a 
court  in  term  time.  He  is  not  limited  to 
terms  or  places.  The  time  and  place  of  hear- 
ing upon  the  petition  are  not  fixed  by  the 
statute,  nor  limited  to  any  county  or  term 
of  court.  These  are  to  be  fixed  by  the  jus- 
tice receiving  the  petition,  and  for  bearing 
in  any  county.  Nor  does  the  statute  fix  the 
time  or  place  when  and  where  the  respond- 
ent shall  make  his  return  to  the  alternative 
writ,  nor  when  or  where  shall  be  the  hearing 
on  the  sufficiency  or  troth  of  the  return,  if 
challenged.  These  also  are  to  be  fixed  by 
the  same  Justice  and  in  any  county.  He  is 
to  try  the  Issue,  if  any,  whether  of  law  or 
fact  at  the  time  and  place  named  by  him  In 
any  county,  and  decide  it,  and  order  or  re- 
fuse the  peremptory  writ  accordingly. 

There  is  no  provision  for  the  Issuance  of 
any  precept  out  of  tbe  clerk's  office  In  any 
county  except  the  final  or  peremptory  writ, 
and  even  that  writ  may  be  Issued  out  of 
and  returned  to  such  clerk's  office  as  the 
court  directs.  The  whole  proceeding  Is  in 
tbe  breast  of  the  single  Justice  without  be- 
ing matter  of  regular  court  record  until  bis 
final  decision.  Questions  of  law  may  be  re- 
served on  exceptions  or  otherwise  for  con- 
sideration by  the  law  court,  but  no  appeal 
upon  questions  of  fact  Is  provided  for,  nor 
is  there  any  provision  for  sending  the  case 
back  to  tbe  Justice  for  rehearing.  It  must 
be  sent  to  the  law  court,  if  at  all,  in  such 
shape  the  decision  of  the  law  court  will 
be  tbe  final  disposition  01  tbe  case. 

In  tbe  case  at  bar,  tbe  petition  was  for 
mandamus  to  compel  the  aldermen  of  Rock- 
land In  Knox  county  to  go  into  Joint  conven- 
tion with  the  common  council  for  the  elec- 
tion of  subordinate  city  officers  as  required 
by  tbe  city  charter.  It  was  presented  to 
a  justice  of  tbe  court  while  he  was  In  Pen- 
obscot county,  and  during  a  term  of  court 
be  was  holding  there.  After  notice  to  all 
the  parties  to  appear  at  Bangor,  Penobscot 
county,  April  20th,  four  days  afterward,  he 
there  heard  the  matter  of  tbe  petition,  and 
Issued  tbe  alternative  writ  requiring  the  re- 
spondents to  go  into  such  convention,  or  to  I 


make  return  why  not,  before  bim  at  Augusta, 
In  Kennebec  county,  May  7,  1007.  On  or 
after  the  return  day  of  the  alternative  writ 
tbe  Justice  fixed  May  14th  and  Augusta  as 
the  time  and  place  for  the  hearing  on  the 
return.  At  that  bearing  he  ordered  the  case 
to  be  entered  on  the  docket  of  the  court  In 
Kennebec  county  and  the  peremptory  writ 
to  Issue  from  the  clerk's  office  there. 

Four  of  the  respondents  reserved  numerous 
exceptions  which  are  now  to  be  considered. 
They  complain: 

(1)  That  they  did  not  have  sufficient  notice 
(48  hours)  of  the  petition,  nor  sufficient  time 
In  which  to  show  that  Its  allegations  were 
untrue,  and  that  the  matters  complained  of 
In  the  petition  occurred  in  Rockland,  Knox 
county,  before  and  during  the  presence  of  a 
Justice  holding  court  In  that  county. 

Aa  to  the  length  of  the  notice,  that  was 
entirely  within  the  discretion  of  the  justice, 
which  cannot  be  reviewed  on  exceptions,  un- 
less It  has  been  plainly  abused.  In  this  case 
there  was  no  need  of  time  to  prove  any  facts, 
as  the  only  issue  then  was  the  sufficiency  in 
law  of  the  allegations  In  the  petition.  Their 
truth  or  falsity  would  not  be  in  Issue  until 
a  return  upon  the  alternative  writ  Further, 
it  was  Immaterial  whether  a  Justice  was  in 
Knox  county  before  or  during  the  acts  nam- 
ed in  the  petition.  The  petitioners  were  al- 
lowed by  the  statute  to  present  their  petition 
to  any  Justice  and  In  any  county. 

(2)  That  the  other  three  of  the  seven  al- 
dermen, respondents  acknowledged  service 
of  the  notice  without  it  being  formally  serv- 
ed upon  them,  though  the  order  was  for  no- 
tice to  be  served  upon  all  the  seven  mem- 
bers. None  of  tbe  three  who  acknowledged 
notice  makes  any  complaint  and  we  cannot 
see  how  either  of  tbe  otber  four  is  preju- 
diced thereby. 

(3)  That  tbe  petition  was  not  then  filed  or 
entered  on  the  docket  of  tbe  court  In  the 
clerk's  office  in  any  county.  We  find  no  law 
requiring  that  to  be  done  at  that  stage  of  tbe 
case.  So  far,  the  case  was  In  the  hands  of 
the  justice  individually  wherever  be  might  be. 

(4)  That  they  were  not  then  allowed  suf- 
ficient time  to  show  by  the  records  certain 
rules  of  the  city  eouncil  affecting  meetings 
in  joint  conventions.  The  answer  to  their 
first  exception  above  named  applies  equally 
well  to  this.  The  time  had  not  arrived  for 
the  consideration  of  these  rules. 

(5)  At  the  hearing  upon  the  petition  in 
Penobscot  county,  the  Justice  adjudged  that 
the  allegations  were  sufficient  and  issued 
the  alternative  writ  of  mandamus  to  be  re- 
turned before  him  at  Augusta,  In  Kennebec 
county,  on  the  7th  of  May  next  thereafter  at 
4  o'clock  p.  m.  This  writ  was  tested  and 
signed  by  the  justice;  but  did  not  bear  the 
seal  of  the  court  nor  the  signature  of  any 
clerk.  The  four  objecting  respondents  moved 
to  quash  the  writ  for  these  omissions. 

The  alternative  writ  In  mandamus  pro- 
ceedings is  neither  an  original  writ  nor  a 
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final  writ  of  execution.  It  Is  practically  a 
rule  to  show  cause  issued  by  a  justice  In 
vacation.  It  proceeds  by  way  of  Interlocu- 
tion from  the  Justice  wbo  has  received  the 
petition,  and  who  alone  has  Jurisdiction  of 
the  proceeding.  We  find  no  statute  nor  ap- 
posite decision  holding  that  It  must  bear  the 
seal  of  the  court,  or  be  signed  by  the  clerk. 
The  signature  of  the  Justice  himself  should 
be,  and  In  our  opinion  is,  sufficient  authenti- 
cation. People  v.  Judges,  8  How.  Prat  (N. 
Y.)  164. 

(6)  On  the  return  day  and  hour  of  the  al- 
ternative writ  the  four  respondents  and  their 
counsel  appeared  at  the  courthouse  in  Augus- 
ta ready  to  make  a  return  to  the  writ,  but 
the  Justice  was  absent  from  town,  he  having 
understood  that,  though  the  return  was  to  be 
made  May  7th,  the  hearing  thereon,  if  any 
was  desired,  was  to  be  arranged  for  later. 
On  that  day,  or  the  next,  he  notified  counsel 
he  would  hear  them  at  the  courthouse  in 
Augusta  at  9  o'clock  a.  m.,  May  14th.  At 
that  time  counsel  on  both  sides  appeared,  and 
the  counsel  for  the  four  objecting  respond- 
ents objected  to  any  further  proceedings, 
and  moved  the  alternative  writ  be  quashed 
on  the  ground  that  the  Justice  had  no  juris- 
diction of  the  subject-matter,  nor  of  the 
proceedings  at  that  time  and  place.  The  jus- 
tice overruled  these  objections,  and,  against 
the  objection  of  the  respondents,  directed  the 
clerk  of  the  court  for  Kennebec  county  to 
enter  on  Its  docket  there:  "Petition  and 
Alternatlce  Writ  filed  as  of  May  7,  1907." 
The  respondents  then  again  moved  to  quash 
the  writ,  but  the  justice  refused,  and  ordered 
a  return  to  be  made  which  the  respondents 
did  under  protest 

For  reasons  already  stated,  we  think  It 
clear  the  Justice  had  not  lost  Jurisdiction  by 
not  being  personally  present  at  the  time  and 
place  named  for  making  return  to  the  writ 
There  was  no  need  for  the  respondents  to 
then  and  there  appear  In  person  or  by  coun- 
sel any  more  than  for  an  officer  to  appear  in 
person  when  he  makes  return  of  a  precept. 
Anonymous,  31  Ma  590.  The  time  and  place 
were  named  for  making  the  return,  not  for 
the  hearing.  There  would  be  no  issues  dis- 
closed for  hearing  until  after  the  return  and 
the  petitioner's  demurrer  or  answer  to  it, 
and  non  constat  that  there  would  be  any  is- 
sue at  all.  Indeed,  the  respondents  might 
perform  the  acts  required  and  so  return. 
True,  trial  Justices  to  retain  jurisdiction 
must  be  present  in  person  at  the  time  and 
place  named  for  the  defendant  to  appear, 
but  that  is  because  the  statute  (Rev.  St.  c. 
85,  {  2)  explicitly  so  provides,  and  a  trial 
justice  Is  an  inferior  magistrate  of  limited 
statutory  jurisdiction.  The  jurisdiction  of 
the  justices  of  the  Supreme  Judicial  Court 
Is  not  within  that  statute,  and  Is  not  thus 
limited. 

On  the  return  day,  or  soon  after,  the  Jus- 
tice fixed  a  time  and  place  for  hearing  on 
the  issues  raised  by  the  return,  and  gave 


seasonable  notice  to  the  parties.  The  re- 
spondents make  no  complaint  of  want  of 
opportunity  for  hearing.  Their  objection  to 
the  jurisdiction  of  the  justice  must  be  over- 
ruled. 

(7)  The  objecting  respondents  then  made 
to  the  writ,  though  under  protest,  a  return 
setting  forth  the  matters  of  fact  and  law  re- 
lied upon  by  them  as  cause  for  not  perform- 
ing the  acts  named  in  the  writ  to  be  per- 
formed The  petitioners  were  then  allowed, 
against  the  respondents'  objection,  to  file  a 
reply  to  the  return.  Assuming,  as  above 
held,  that  the  Justice  still  had  jurisdiction 
of  the  case,  there  could  be  no  legal  objection 
to  allowing  the  petitioners  to  file  an  answer, 
or  reply,  as  authorized  by  the  statute.  Rev. 
St  c.  104,  I  18. 

(8)  In  the  alternative  writ  the  respondents, 
among  other  matters,  were  required  to  go 
Into  joint  convention  to  elect  among  other 
subordinate  officers  a  road  commissioner  and 
three  assistant  engineers  of  the  fire  depart- 
ment In  their  return  they  alleged  authority 
in  the  city  council  to  elect  at  its  discretion 
a  road  commission,  Instead  of  a  single  road 
commissioner,  and  not  exceeding  five  assist' 
ant  engineers  of  the  fire  department  In 
their  reply  to  the  return,  the  petitioners  ad- 
mitted the  authority  of  the  city  council  to 
be  as  stated,  and  asked  that  the  proceedings 
be  amended  accordingly,  and  that  the  per- 
emptory writ  of  mandamus  allow  the  exer- 
cise of  that  discretion.  This  was  done  and 
the  respondents  excepted. 

The  allegations  in  the  alternative  writ  are 
In  the  nature  of  pleadings  only.  They  set 
forth  the  petitioners'  case  upon  which  the 
writ  is  based.  They  are  clearly  amendable 
In  the  discretion  of  the  court  or  justice,  at 
least  so  far  as  the  amendment  does  not  In- 
troduce any  new  ground  for  the  writ  or  au- 
thorize a  more  stringent  command  in  the  per- 
emptory writ  Anonymous,  31  Me.  590; 
Brown  v.  Rabway,  61  N.  J.  Law,  279,  17  AtL. 
122.  By  St  Anne,  c  2,  |  7,  the  statute  of 
jeofails  was  extended  to  include  "all  writs 
of  mandamus."  The  amendment  allowed  In 
this  case  stated  no  new  ground  for  the  writ 
nor  did  It  cause  the  peremptory  writ  to  press 
harder  on  the  respondents.  On  the  contrary, 
it  allowed  them  more  discretion  as  to  what 
they  should  do. 

(9)  It  was  also  alleged  In  the  alternative 
writ  that  one  purpose  of  the  objecting  re- 
spondents In  refusing  to  go  into  joint  con- 
vention was  to  force  the  members  of  the  city 
council  to  agree  in  advance  to  let  the  minor- 
ity in  the  joint  convention  name  one  or  more 
of  the  Important  officers.  At  the  hearing  the 
respondents,  denying  this  allegation,  asked 
for  further  time  to  enable  them  to  disprove 
It  but  the  petitioners  thereupon  waiving  all 
such  allegations  and  making  no  claim  of 
proofs  thereof,  the  request  was  denied,  and  a 
decree  signed  and  filed  in  the  clerk's  office  In 
Kennebec  county  for  the  peremptory  writ  to 
Issue. 
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The  allegation  complained  of  was  Immate- 
rial and  even  impertinent,  and  undoubtedly 
would  have  been  stricken  out  upon  motion 
therefor,  but  there  was  no  need  to  disprove 
It,  especially  after  the  petitioners  waived  it 
The  motions  of  the  respondents,  good  or  bad, 
did  not  vary  their  legal  duty. 

The  foregoing  disposes  of  all  the  excep- 
tions reserved  at  the  various  hearings.  At 
the  argument  the  counsel  for  the  respondents 
urged  still  other  objections  to  the  proceedings. 
So  far  as  these  objections  are  to  mere  irregu- 
larities, they  have  not  been  brought  before  us 
by  any  exceptions,  and  hence  cannot  be  con- 
sidered It  Is  claimed,  however,  that  some 
of  them  go  to  the  jurisdiction  of  the  justice 
to  Issue  the  writ  alternative  or  peremptory, 
and  such  of  these  as  have  not  already  been 
disposed  of  will  be  considered,  since  a  court 
should  always  consider  a  question  of  its  ju- 
risdiction, however  raised. 

1.  The  petition  was  addressed  "To  the  Hon. 
Justice  of  the  Supreme  Judicial  Court  Now 
Being  Holden  at  Bangor  in  and  for  the  Coun- 
ty of  Penobscot"  It  is  claimed  that,  being 
thus  addressed,  the  petition  was  cognizable 
only  by  the  court  in  that  county,  and  that 
the  justice  had  no  jurisdiction  thereof  at  any 
other  place  or  time  than  on  the  bench  In  that 
county  and  In  term  time.  We  do  not  think 
the  argument  sound.  By  express  statute,  the 
Justice,  not  the  court,  Is  given  jurisdiction,  al- 
though the  petition  may  be  presented  to  him 
at  any  time.  The  fact  that  he  Is  holding  a 
term  of  court  at  the  time  does  not  oust  him 
of  jurisdiction  or  limit  his  power  as  an  in- 
dividual justice.  His  name  was  not  stated 
In  the  petition,  but  he  was  sufficiently  iden- 
tified by  being  described  as  the  justice  hold- 
ing that  term  of  court  The  petition  was 
really  presented  to  blm,  and  not  to  the  court 
then  in  session. 

2.  The  order  of  notice  on  the  petition  was 
headed,  "Supreme  Judicial  Court,  Penobscot 
County,  April  Term  1907";  and  In  It  the  re- 
spondents were  notified  to  appear  "at  the  Su- 
preme Judicial  Court  now  In  session  at  Ban- 
gor in  and  for  said  county  of  Penobscot"  etc. 
It  was  signed,  however,  by  the  justice,  not 
as  "presiding  justice,"  but  as  "Justice  Sup. 
Jud.  Court"  It  Is  evident  that  the  error  In 
the  form  of  the  notice,  If  any,  is  merely  an 
error  in  procedure  not  going  to  the  jurisdic- 
tion. At  the  time  and  place  named  in  the  no- 
tice the  respondents  appeared  before,  and 
were  heard  by,  the  justice  himself,  who,  as 
above  stated,  had  jurisdiction  to  hear  the 
case.  If  there  was  error  in  the  wording  of 
the  notice,  it  was  thus  fully  cured. 

3.  In  the  alternative  writ  the  respondents 
were  commanded  to  "make  known  in  our  Su- 
preme Judicial  Court  before  our  undersigned 
justice  thereof  at  Augusta,"  etc.  This  also, 
if  an  error,  Is  clearly  error  in  form  only. 
The  proceedings  were  to  be,  and  were,  be- 
fore the  justice  signing  the  alternative  writ 

4.  The  petition  was  by  the  Attorney  Gen- 
eral at  the  relation  of  the  mayor  and  three 


persons  members  and  a  committee  of  the 
common  council  of  Rockland.  These  four  re- 
lators conducted  the  case  for  the  petitioners. 
It  is  objected  that  they  had  no  such  Interest 
in  the  case  as  entitled  them  to  do  so.  The 
name  and  authority  of  the  Attorney  General 
are  sufficient  to  give  the  justice  jurisdiction, 
the  subject-matter  being  of  a  public  nature. 
It  Is  Immaterial  who  thereafter  prosecutes 
the  case. 

S.  Counsel  for  the  respondents  urge  that 
they  were  subjected  to  unnecessary  trouble 
and  expense  in  defending  against  the  peti- 
tion, and  they  also  distrust  the  motives  of 
the  relators.  These  are  not  questions  of  law, 
however,  and  are  not  cognizable  by  the  law 
court 

The  case  seems  to  have  been  carefully  con- 
sidered by  the  Justice  who  received  the  pe- 
tition, and  who,  as  we  hold  above,  undoubt- 
edly had  Jurisdiction  of  it  We  have  care- 
fully read  and  thought  over  every  argument 
made  In  the  respondents'  very  able  and  force* 
f ul  brief,  but  we  find  nothing  fatal  to  the  ju- 
risdiction and  procedure  of  that  Justice  In 
the  case,  and  nothing  to  prevent  the  issuance 
of  the  peremptory  writ  of  mandamus  from 
this  court  in  Kennebec  county  as  ordered  by 
him. 

Exceptions  overruled. 

Peremptory  writ  of  mandamus  to  Issue  as 
ordered. 


(MS  Me.  25) 
KITTERT   WATER   DIST.   v.  AGAMENTI- 
CUS  WATER  CO. 

(Supreme  Judicial  Court  of  Maine.    Aug.  3. 
(1907.) 

1.  Eminent  Domain— Technical  Objections. 

In  a  case  where  important  rights  affecting 
a  community  are  involved,  and  the  substantial 
rights  of  all  are  protected,  an  objection  which 
at  most  is  only  technical  is  entitled  to  but  little 
weight. 

2.  Waters  anb  Wateb  Courses— Public  Wa- 
ter Supply— Water  Districts— Warrant 
Calling  Meeting — Sufficiency. 

When  the  meaning  of  an  instrument  is  just 
as  unmistakable  as  if  more  directly  expressed, 
it  ia  sufficient  in  law,  although  not  in  the  mold 
of  fashion  or  technical  form. 

3.  Sake. 

In  the  case  at  bar  a  part  of  the  town  of 
Kittery  was  incorporated  under  the  provisions 
of  chapter  424  of  the  Special  Laws  of  1907 
(pages  741-747)  by  the  name  of  the  "Kittery 
*  'ater  District,"  and  was  authorized  to  acquire 


by  purchase  or  by  the  exercise  of  the  right  of 
eminent  domain  the  "entire  plant,  property  and 
franchises,  rights  and  privileges"  of  the  defend- 
ant company.  Said  chapter  424  was  to  take 
effect  "when  accepted  by  a  majority  vote  of 
the  legal  voters  within  said  water  district  voting 
at  a  meeting"  specially  called  for  the  purpose  on 
or  before  the  1st  day  of  May,  1907.  By  section 
7  of  said  chapter,  it  is  'provided  that  if  the 
trustees  of  the  water  district  failed  to  agree  with 
the  defendant  company  upon  the  terms  of  the 

Surehase  "on  or  before  June  1,  1907,"  the  water 
istrict  might  through  Its  trustees  on  or  before 
June  1,  1907,  petition  any  justice  of  the  Su- 
preme Judicial  Court  for  the  appointment  of  ap- 
praisers to  fix  the  valuation  of  the  defendant 
coiniwny's  plant  and  property.  In  accordance 
with  the  provisions  of  said  chapter,  a  meeting 
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of  the  inhabitants  of  said  water  district  was 
held  April  8,  1907,  and  at  said  meeting  said  in- 
habitants, by  a  majority  vote,  voted  to  accept 
the  aforesaid  act.  Held  (1)  that  the  warrant 
calling  said  meeting  was  valid,  although  address- 
ed to  the  "inhabitants  of  the  Kittery  water  dis- 
trict"; (2)  that  said  meeting  was  a  legal  meet- 
ing, and  the  acceptance  of  said  act  valid. 

4.  Judgment— Mebgeb   and   Bab— Judgment 

Without  Prejudice. 

The  trustees  of  the  water  district,  failing 
to  agree  with  the  defendant  upon  the  terms  of 
purchase,  on  May  2,  1907,  filed  a  petition  for  ap- 
pointment of  appraisers,  addressed  to  a  justice 
of  the  Supreme  Judicial  Court,  who  ordered  a 
hearing  thereon  before  another  justice  of  said 
court  The  latter  justice,  at  the  hearing,  ruled 
that  he  had  no  jurisdiction  In  the  matter,  and 
dismissed  the  petition  "without  prejudice."  The 
defendant  then  claimed  costs,  and  the  claim  was 
allowed.  On  June  1,  1907,  the  water  district 
filed  another  petition  for  the  appointment  of  ap- 
praisers, addressed  to  a  justice  of  said  court. 
Held,  that  the  petition  filed  May  2,  1907  and 
which  was  dismissed  "without  prejudice"  and  on 
which  the  defendant  claimed  and  was  allowed 
costs,  was  no  bar  to  the  petition  filed  June  1, 
1907. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  30,  Judgment,  {  1018.] 

(Official.) 

Report  from  Supreme  Judicial  Court,  York 
County,  In  Equity. 

Petition  by  the  Kittery  Water  District  tor 
the  appointment  of  appraisers  under  Sp. 
Laws  1907,  pp.  741-747,  c.  424,  Incorporating 
that  water  district,  and  authorising  It  to  ac- 
quire by  purchase  or  exercise  of  the  right 
of  eminent  domain  the  entire  plant,  etc.,  of 
the  Agamenticus  Water  Company.  Apprais- 
ers appointed,  and  on  agreement  of  the  par- 
ties cause  reported  to  the  law  court  "to 
stand  for  further  hearing  in  the  court  below 
or  to  be  dismissed  as  the  law  court  may  de- 
termine." Petition  sustained,  and  "cause  to 
stand  for  further  hearing  in  the  court  be- 
low." 

Petition  for  the  appointment  of  appraisers 
under  the  provisions  of  chapter  424,  Sp.  Laws 
1907,  Incorporating  the  plaintiff  water  dis- 
trict, and  authorizing  It  to  acquire  by  pur- 
chase, or  by  the  exercise  of  the  right  of 
eminent  domain  the  entire  plant,  property 
and  franchises,  rights,  and  privileges  of  the 
defendant  company.  Petition  dated  and  filed 
June  1,  1907.  Answer  and  pleadings  filed 
June  18,  1907.  Heard  June  18  and  June  28, 
1907,  and  decree  made  appointing  three  ap- 
praisers. The  parties  consenting  thereto,  the 
cause  was  then  "reported  to  the  law  court 
for  the  Western  District  now  in  session,  the 
cause  to  stand  for  further  hearing  in  the 
court  below  or  to  be  dismissed  as  the  law 
court  may  determine." 

The  case  sufficiently  appears  In  the  opin- 
ion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  STRODT,  PBABODY,  SPEAR,  and 
KING,  JJ. 

Aaron  B.  Cole  and  Heath  &  Andrews,  for 
plaintiff.    George  C.  Wing,  George  C.  Wing, 


Jr.,  and  Cleaves,  Waterhouse  &  Emery,  for 
defendant. 

STROUT,  J.  By  chapter  424  of  the  Special 
Laws  of  1907  (pages  741-747)  a  part  of  the 
town  of  Kittery  was  Incorporated  by  the 
name  of  the  "Kittery  Water  District,"  and 
was  authorized  to  acquire  by  purchase,  or 
by  the  exercise  of  the  right  of  eminent  do- 
main, the  "entire  plant,  property  and  fran- 
chises, rights  and  privileges"  of  the  Agamen- 
ticus Water  Company.  That  act  was  to  take 
effect  "when  accepted  by  a  majority  vote  of 
the  legal  voters  within  said  water  district 
voting  at  a  meeting"  specially  called  for  the 
purpose  on  or  before  the  1st  day  of  May, 
1907.  By  section  7  of  the  act  it  Is  provided 
that,  if  the  trustees  of  the  water  district  fail 
to  agree  with  the  water  company  upon  the 
terms  of  purchase  "on  or  before  June  1, 
1907,"  the  water  district  might  through  Its 
trustees  on  or  before  June  1,  1907,  petition 
to  any  justice  of  this  court  for  the  appoint- 
ment of  appraisers  to  fix  the  valuation  of 
the  water  company's  plant  and  property. 

The  case  before  the  court  is  a  petition  by 
the  water  district  for  the  appointment  of  ap- 
praisers, filed  on  June  1,  1907,  addressed  to 
Justice  Spear,  who,  after  notice  to  Interested 
parties,  heard  the  case  on  June  18,  1907,  and 
appointed  three  appraisers.  The  respondents 
In  their  answer  to  this  petition  denied  that 
the  act  had  been  accepted  at  a  legal  meeting 
of  the  voters  of  the  district,  and  claimed  that 
the  special  meeting  of  the  voters  of  the  dis- 
trict held  on  April  8,  1907,  at  which  the  act 
was  accepted,  was  not  legally  called  or  con- 
ducted, and  that  the  trustees  elected  at  that 
meeting  were  not  legally  elected.  The  an- 
swer also  sets  out  that  the  trustees  of  the 
water  district  on  May  2, 1907,  filed  a  petition 
for  appraisers  addressed  to  Justice  Peabody, 
of  substantially  the  same  character  as  the 
present  petition,  on  which  a  hearing  was  or- 
dered for  May  21,  1907,  before  Justice*  Sav- 
age, to  which  petition  the  water  company  fil- 
ed answer  and  demurrer.  At  the  hearing  be- 
fore Justice  Savage  he  held  that  he  had  no 
jurisdiction,  as  the  petition  had  been  address- 
ed to  and  received  by  Justice  Peabody.  The 
docket  entry  upon  this  petition  at  the  May 
term  is:  "May  21st,  1907.  Petition  dismiss- 
ed without  prejudice.  Defendant  claims 
costs.  Claim  allowed."  This  entry  was 
made  after  adjournment  nunc  pro  tunc.  Re- 
spondents claim  this  petition  Is  still  pending, 
and  is  a  bar  to  the  present  petition.  The 
case  was  thereupon  reported  to  this  court. 

In  argument  here  It  is  objected  that  the 
warrant  for  the  meeting  to  act  upon  the 
question  of  acceptance  of  the  charter  was 
to  warn  the  "inhabitants  of  the  Kittery  wa- 
ter district"  qualified  to  vote,  and  it  Is  said 
that  there  was  no  water  district  before  the 
act  was  accepted.  By  section  12  of  the  act  It 
is  provided  that,  on  approval  by  the  Gov- 
ernor, it  should  take  effect  so  far  as  noces- 
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sary  for  calling  and  holding  the  meeting;  so 
there  was  a  water  district  for  that  purpose. 
There  is  no  merit  in  this  objection.  The  war- 
rant might  have  been  directed  to  the  in- 
habitants of  the  territory  described  in  the 
charter,  but  no  one  could  be  misled  by  the 
direction  to  the  water  district  As  said  by 
Chief  Justice  Peters  In  Prentiss  v.  Davis,  83 
Me.  8C4,  22  Atl.  246,  "although  not  in  the 
mold  of  fashion  or  technical  form,  the  mean- 
ing Is  just  as  unmistakable  as  If  more  di- 
rectly expressed." 

The  meeting  was  called  at  7:30  in  the  after- 
noon. The  charter  provided  that  the  meet- 
ing should  "be  called,  advertised  and  con- 
ducted according  to  the  laws  relating  to  mu- 
nicipal elections."  Chapter  4  of  the  Revised 
Statutes,  relating  to  elections  in  towns,  ap- 
plied and  governed.  This  special  meeting 
was  duly  called  and  its  proceedings  had  in 
accordance  with  the  provisions  of  that  stat- 
ute and  the  charter  to  which  it  applied.  In 
the  district  there  were  487  voters.  Three 
hundred' and  twenty-flve  were  present  at  the 
meeting,  and  261  voted  to  accept  the  charter. 
The  referendum  to  the  people  was  designed 
to  obtain  an  expression  of  their  wishes. 
Such  a  full  expression  as  was  here  had 
should  not  be  disregarded,  unless  some  Im- 
perative statute  or  rule  of  law  requires.  We 
find  none.  We  hold  that  the  meeting  was 
legal  and  the  acceptance  of  the  charter  valid. 

The  first  petition  for  appointment  of  ap- 
praisers, dated  May  1,  1907,  and  filed  May 
2d,  addressed  to  Justice  Peabody,  was  resist- 
ed by  the  respondents  upon  the  ground 
(among  others)  that  it  was  premature.  It 
was  claimed  that  under  the  provisions  of 
the  charter  In  section  7  for  condemnation  of 
defendant's  plant,  If  the  parties  failed  to 
agree  upon  terms  of  purchase  "on  or  before 
June  first,"  a  petition  could  not  be  filed  be- 
fore June  1st.  It  is  true  that  In  the  same 
section  It  is  provided  that  the  petition  may 
be  filed  "on  or  before  June  first."  The  two 
provisions  are  to  be  construed  together.  The 
argument  that  the  Legislature  Intended  the 
parties  to  have  the  month  of  May  to  negoti- 
ate for  a  purchase  is  strong,  but  the  lan- 
guage quoted  as  to  filing  the  petition  at  least 
raises  a  serious  doubt  as  to  whether  the  first 
petition  could  not  be  maintained.  The  com- 
plainant did  not  withdraw  that  petition,  but 
acquiesced  in  its  dismissal  by  Justice  Savage 
to  avoid  that  doubt  and  possible  future  liti- 
gation. The  defendant  claimed  and  was  al- 
lowed costs.  It  does  not  lie  in  its  mouth  now 
to  reverse  itself  and  claim  that  the  first 
petition  is  maintainable  and  a  bar  to  this. 
If  the  first  petition  was  premature,  It  bad 
no  life,  and  no  effect  upon  the  later  petition. 
It  would  seem  that  no  practical  Inconven- 
ience or  effect  upon  the  rights  of  the  parties 
will  accrue  if  the  second  petition  is  upheld 
and  condemnation  proceedings  bad  under  It 
At  most,  the  objection  is  technical,  and,  In 
a  case  like  the  present,  where  important 
rights  affecting  a  community  are  involved, 


and  the  substantial  rights  of  ail  parties  are 
protected,  Is  entitled  to  little  weight.  The 
present  petition  Is  sustained. 

The  entry  must  be: 

"Cause  to  stand  for  further  hearing  in  the 
court  below." 


H&Ltt) 
SAVAGE  v.  RHODE  ISLAND  CO. 
(Supreme  Court  of  Rhode  Island.    July  2,  1907.) 

1.  Master  and  Servant— Death  or  Servant 

— CONTRIBUTORY  NEGLIGENCE. 

In  an  action  for  injuries  causing  death  of 
street  railway  conductor,  held  that  there  was  a 
failure  to  show  freedom  from  contributory  neg- 
ligence. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  fi  987-996.] 

2.  Same  —  Negligence  —  Evidence  —  Ad- 
missibility. 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  conductor  struck  by  an 
electric  light  pole  near  the  track,  evidence  of 
the  speed  of  the  car  was  not  evidence  of  negli- 
gence of  the  company,  where  the  speed  was  sub- 
ject to  the  control  of  the  conductor. 

3.  Evidence—  Presumptions  —  Avoidance  of 
Dangeb. 

In  an  action  for  negligent  death,  the  pre- 
sumption that  decedent  exercised  due  care  is  one 
of  law  only  and  has  no  weight,  where  testimony 
of  eyewitnesses  discloses  the  circumstances  of 
the  accident,  whether  offered  by  plaintiff  or  de- 
fendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  79.] 

4.  Master  and  Servant— Nonobvious  Dan- 
gers—Duty  to  Wabn  Employe. 

Where  the  danger  to  a  street  car  conductor 
in  consequence  of  an  electric  light  pole  being 
maintained  near  the  track  was  either  not  ob- 
vious or  extraordinary,  it  was  the  duty  of  the 
company  to  warn  the  conductor  of  the  danger 
and  instruct  him  with  respect  thereto. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  297,  310.] 

5.  Evidence— Weight  and  Sufficiency— Un- 
contradicted Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  the  death  of  a  conductor  colliding  with 
an  electric  light  pole  near  the  track,  where  an 
employs  who  liad  instructed  the  conductor  testi- 
fied that  he  warned  him  of  the  danger  from  the 
pole,  and  he  was  not  contradicted  nor  impeached, 
nor  was  there  anything  to  throw  any  doubt  on 
the  truth  of  his  testimony,  the  jury  were  not 
warranted  in  finding  for  plaintiff,  on  the  ground 
that  the  company  had  not  sustained  the  burden 
of  proving  the  giving  of  a  special  warning. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f  2431.] 

6.  Appeal  —  Erroneous  Admission  or  Evi- 
dence—Prejudicial Error. 

Where,  in  an  action  against  a  street  railway 
company  for  the  death  of  a  conductor  colliding 
with  an  electric  light  pole  near  the  track,  the 
court  admitted  evidence  as  to  the  speed  of  the 
car  at  the  time  of  the  accident,  though  the  dec- 
laration did  not  make  speed  an  element  of  the 
company's  negligence,  to  show  negligence  on  its 
part,  an  exception  would  be  sustained,  though 
the  testimony  shed  light  on  the  case  only  in  rela- 
tion to  contributory  negligence  of  the  conductor. 
TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4153.] 

7.  Trial— Evidence  —  Misleading   Instruc- 
tions. 

Where,  in  an  action  against  a  street  rail- 
way company  for  the  death  of  a  conductor  col- 
liding with  an  electric  light  pole  near  the  track, 
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an  employ^  testified  that,  while  instructing  the 
conductor,  he  warned  him  of  the  danger  of  the 
pole,  and  the  testimony  was  not  contradicted  and 
the  employe  was  not  impeached,  an  instruction 
that,  if  the  conductor  had  notice  of  the  existence 
of  the  pole  and  the  danger  arising  therefrom, 
the  company  was  not  liable,  that  on  the  one 
hand  the  jury  had  the  testimony  of  the  employe, 
and  on  the  other  hand  the  conductor,  who  was 
dead,  could  not  testify,  and  that  the  ques- 
tion depended  on  the  credibility  of  the  employe, 
was  objectionable  as  leading  the  jury  to  ignore 
his  testimony. 
8.  Tbial  —  Instructions  —  Instructions  Al- 

beady  Given. 

Where,  in  an  action  against  a  street  rail- 
way company  for  the  death  of  a  conductor  col- 
liding with  an  electric  light  pole  near  the  track, 
the  evidence  authorized  a  finding  that  the  danger 
from  the  pole  was  a  nonobvious  and  extraordi- 
nary risk,  and  the  court  properly  instructed  as 
to  the  burden  of  proof  of  notice  of  the  danger, 
the  refusal  to  charge  that  the  burden  was  on 
plaintiff  to  prove  by  preponderance  of  evidence 
that  the  conductor  was  ignorant  of  the  danger 
was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  I  651.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Mattle  A.  F.  Savage  against  the 
Rhode  Island  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions. Sustained,  and  cause  remitted  for 
new  trial. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HUBST,  JJ. 

Gardner,  Plrce  &  Thornley,  Frank  S.  Ar- 
nold, and  Davis  G.  Arnold  (William  W.  Moss, 
of  counsel),  for  plaintiff.  Henry  W.  Hayes, 
for  defendant 

PABKHURST,  X  This  is  an  action  brought 
under  the  statute  by  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  William  H.  Savage, 
and  for  the  benefit  of  herself  as  bis  widow, 
to  recover  damages  for  his  death,  alleged 
to  have  been  due  to  the  defendant's  negli- 
gence. It  was  tried  before  a  Jury  In  the 
superior  court  for  Providence  county,  Decem- 
ber 19,  20,  and  21,  1906.  It  appears  by  the 
testimony  in  the  case  that  Savage,  the  plain- 
tiff's Intestate,  a  man  24  years  old,  had  en- 
tered the  employ  of  the  defendant  as  con- 
ductor, Saturday,  July  18, 1903,  the  day  before 
be  was  killed,  and  was  put  on  the  line  be- 
tween Providence  and  Crescent  Park.  He 
made  three  round  trips  with  George  L.  Phil- 
lips, an  experienced  conductor,  during  the 
afternoon  and  evening  of  that  day,  and  the 
next  day  (Sunday)  he  took  full  charge  of  a 
car.  On  the  trip  when  be  was  killed  he  left 
Crescent  Park  with  his  car,  an  open  bloomer 
car,  a  little  before  6  o'clock  In  the  evening. 
The  car  was  crowded,  and  men  were  stand- 
ing on  the  running  board.  Along  Pawtucket 
avenue,  in  the  vicinity  of  the  place  of  the 
accident,  the  track  for  cars  coming  toward 
Providence  was  on  the  east  side  of  the 
street  next  to  the  sidewalk,  not  far  from  a 
series  of  poles  carrying  electric  light  wires. 
According  to  the  rules  of  the  defendant  com- 


pany, the  running  board  was  down  on  the 
right  side  next  to  the  sidewalk  and  the  poles, 
and  on  the  left  side  the  running  board  was 
up  and  the  bar  at  the  end  of  the  seats 
down.  As  the  car  was  traveling  in  the  neigh- 
borhood of  Mr.  Henry  Ide's  bouse,  which  is 
on  the  west  side  of  Pawtncket  avenue,  the 
conductor,  Savage,  went  along  the  running 
board  collecting  fares  or  giving  out  transfers, 
and  had  to  pass  outside  of  a  man  standing 
on  the  running  board.  As  be  did  so  bis 
head  collided  violently  with  an  electric  light 
pole,  belonging  to  the  Narragansett  Electric 
Lighting  Company,  located  beside  the  track, 
and  he  was  knocked  to  the  ground.  When 
the  car  had  been  brought  to  a  stop  200  feet  or 
more  beyond  the  pole,  several  men  went 
back  and  carried  bim  into  Mr.  Ide's  house. 
He  had  one  or  two  severe  wounds  on  the 
right  side  of  his  head,  and  died  shortly  aft- 
erwards without  regaining  consciousness. 
The  pole  with  which  Savage  collided  was 
somewhat  nearer  the  track  than  other  poles 
along  that  street.  It  had  been  In  the  same 
position  at  least  all  that  summer,  and  ap- 
parently for  a  number  of  years,  and  it  was 
enough  nearer  to  the  track  than  other  poles 
in  Its  vicinity  so  as  to  be  the  subject  of  spe- 
cial warning  to  the  plaintiffs  intestate  to 
look  out  for  it  himself  and  to  warn  his  pas- 
sengers of  it  when  they  were  upon  the  run- 
ning board.  The  jury  found  a  verdict  for 
the  plaintiff  for  $5,000.  The  defendant  then 
filed  a  motion  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  the  evi- 
dence, and  the  weight  thereof;  that  the  ver- 
dict was  contrary  to  the  law;  and  that  the 
amount  of  damages  was  excessive.  This 
motion  was  overruled,  and  the  defendant's 
exception  noted.  The  case  is  now  before  this 
court  on  a  bill  of  exceptions  filed  by  the  de- 
fendant, and  allowed  by  the  court,  incor- 
porating all  the  exceptions  taken  by  the  de- 
fendant throughout  the  case. 

The  main  questions  are:  (1)  Was  the  ver- 
dict so  clearly  against  the  evidence  that  a 
new  trial  should  be  granted  by  the  Supreme 
Court  on  that  ground?  (2)  Were  the  dam- 
ages awarded  so  clearly  excessive  that  a  new 
trial  should  be  granted  on  that  ground?  (3) 
Was  the  burden  upon  the  defendant  to  prove 
that  the  deceased  had  notice  of  the  danger- 
ous proximity  of  the  pole  to  the  track,  if 
that  was  an  extraordinary  risk  and  not  an 
obvious  one,  or  was  the  burden  upon  the 
plaintiff  to  show  that  the  deceased  had  no 
such  notice?  (4)  Did  the  jury  have  the  right 
to  disbelieve  the  testimony  of  the  witness 
Phillips,  that  he  pointed  out  the  pole  to  the 
deceased  and  warned  bim  of  the  danger  from 
It,  or  were  they  bound  to  accept  his  testi- 
mony as  conclusive  on  that  vital  point  In  the 
case?  (5)  Was  there  any  reversible  error  in 
the  numerous  exceptions,  or  any  of  them 
brought  up  by  the  bill  of  exceptions?  A 
careful  reading  of  the  record  of  testimony 
convinces  us  that  the  verdict  was  against 
the  weight  of  the  evidence.    As  relating  to' 
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the  question  whether  the  plaintiff  was  mar- 
ried to  William  H.  Savage,  and  so  entitled 
to  sue  for  her  own  benefit  as  his  lawful  wid- 
ow, there  was  sufficient  evidence  to  warrant 
the  jury  in  finding  for  the  plaintiff  on  that 
point 

1.  On  the  question  of  contributory  negli- 
gence, however,  we  are  satisfied  that  the 
plaintiff  has  not  proved  that  the  deceased 
was  in  the  exercise  of  due  care  at  the  time 
of  the  accident.  So  far  as  the  evidence  in- 
troduced by  the  plaintiff  is  concerned,  It  does 
not  appear  that  the  deceased  conductor,  at 
the  time  he  was  on  the  running  board,  took 
any  precautions  whatever  by  looking  ahead 
to  see  whether  he  could  safely  swing  out 
to  pass  by  a  passenger  standing  upon  the 
running  board  at  the  time  when  he  did  so 
attempt  to  pass  and  was  injured.  It  must 
have  been  known  to  him  that  there  were 
poles  and  trees  and  similar  obstructions  all 
along  the  line  of  the  road;  and,  while  he 
would  be  justified  (in  the  absence  of  special 
warning  or  of  actual  knowledge)  in  assuming 
that  he  could  safely  stand  and  pass  along 
the  running  board  without  danger  in  the 
ordinary  way,  he  would  not  be  justified  in  as- 
suming that  he  could  at  any  time  or  place 
swing  out  to  any  distance  he  might  find  con- 
venient for  the  purposes  of  passing  passen- 
gers standing  upon  the  running  board.  If  it 
became  necessary,  as  it  Often  is,  so  to  swing 
out  and  pass,  it  would  plainly  be  bis  duty 
to  look  ahead  and  see  that  he  could  pass 
safely  in  that  manner.  The  testimony  does 
not  show  that  the  pole  in  question  was  so 
near  as  to  endanger  passengers  standing 
straight  upon  the  running  board.  In  fact,  it 
shows  the  contrary,  for  it  appears  that  there 
were  several  persons  standing  upon  the  run- 
ning board  at  this  time,  none  of  whom  were 
hurt,  including  the  passenger  around  whom 
the  deceased  was  passing  at  the  time  of  the 
accident;  and  it  also  appears  that  no  one  had 
previously  been  hurt  at  tnat  point,  so  far  as 
the  witness  Phillips  knew,  who  was  the  only 
witness  called  who  had  had  long  experience 
on  this  particular  line.  It  therefore  appears 
that  the  accident  was  not  due  solely  to  the 
proximity  of  the  pole  to  the  car,  but  to  the 
act  of  the  plaintiff's  Intestate  in  voluntarily 
placing  himself  In  a  position  of  more  than 
ordinary  danger,  from  which  the  simplest 
precaution  would  have  saved  him.  There 
was  also  the  positive  testimony  of  the  de- 
fendant's witness  Phillips  that  on  the  pre- 
vious day  when  said  Phillips  had  the  de- 
ceased under  instruction,  he  had  warned  the 
deceased  as  to  the  proximity  of  this  particu-  ■ 
lar  pole  when  he  was  passing  along  the 
running  board  while  the  car  was  approach- 
ing the  pole,  and  that  the  deceased  so  warned 
passed  it  In  safety.  As  the  testimony  of  the 
witness  Phillips  is  the  subject  of  special  at- 
tack on  behalf  of  the  plaintiff,  it  will  be 
further  considered  hereafter. 

The  plaintiff  also  insisted,  against  objection 
by  defendant,  upon  putting  in  evidence  of 


the  speed  of  the  car  at  the  time  of  the  acci- 
dent, showing  by  several  witnesses  an  esti- 
mated speed  of  from  15  to  25  miles  per  hour. 
In  making  the  offer  of  this  testimony,  and  in 
support  of  its  admissibility,  the  plaintiff's 
attorney  said  (Rec.  p.  29):  "The  allegation  is 
that  it  was  running  at  a  high  rate  of  speed, 
and  has  bearing  on  contributory  negligence 
or  the  negligence  of  the  conductor  in  allow- 
ing himself  to  be  hit  It  is  quite  material, 
I  think,  to  consider  whether  the  car  was  run- 
ning at  a  low  speed  where  he  could  easily 
protect  himself,  or  whether  it  was  running  at 
a  high  Bpeed  where  obstacles  of  the  road 
could  come  upon  blm  quickly."  The  court 
allowed  the  testimony  so  offered  to  be  put  in.. 

2.  The  element  of  speed  is  not  made  a  part 
of  the  allegations  of  the  defendant's  negli- 
gence in  any  count  of  the  declaration;  nor 
could  it  have  been  properly  so  made,  because 
the  speed  of  the  car  was  subject  to  the  con- 
trol of  the  conductor.  He  had  full  right  to 
regulate  the  speed  of  the  car  as  he  saw  fit 
to  slow  down  or  even  to  stop,  if  necessary,  in 
order  that  he  might  safely  collect  his  fares. 
In  the  event  of  a  very  crowded  car,  with 
many  people  standing  upon  the  running 
board,  in  view  of  the  danger  of  losing  hold, 
or  being  jolted  off  the  car  while  in  motion, 
or  in  view  of  the  danger  of  hitting  obstruc- 
tions near  the  rail  in  passing  them,  when  it 
was  necessary  to  pass  around  persons  so 
standing,  it  might  frequently  be  necessary  to 
stop  the  car  until  fares  could  be  safely  col- 
lected, and  the  conductor  would  have  a  per- 
fect right  so  to  do.  The  speed  of  the  car 
must  at  all  times  be  subject  to  the  control  of 
the  conductor,  both  because  of  the  duty  to 
obey  municipal  ordinances  relating  to  speed, 
and  because  it  might  often  be  necessary  to 
lessen  the  speed  as  a  matter  of  safety  to  the 
passengers  as  well  as  to  the  conductor  him- 
self. If  the  testimony  as  to  speed  was  prop- 
erly admissible  at  all,  and  was  In  any  way 
an  element  in  contributing  to  the  accident  It 
was  evidence  of  contributory  negligence  on 
the  part  of  the  conductor  himself.  We  can 
see  no  other  way  in  which  such  testimony 
throws  any  light  upon  the  situation.  It  would 
seem  that  the  plaintiff's  attorney,  and  proba- 
bly the  court,  had  In  mind  the  more  common 
case  of  the  passenger  injured  or  killed  by 
negligence  involving  a  consideration  of  ex- 
cessive or  dangerous  speed,  when  the  passen- 
ger has,  of  course,  no  control  of  the  speed; 
but  in  this  case  it  is  obvious  that  the  ques- 
tion of  speed  has  an  entirely  different  bear- 
ing. As  the  testimony  was  offered  and  in- 
sisted on  by  the  plaintiff,  against  objection, 
the  plaintiff  cannot  complain  If  the  court 
makes  the  application  of  it  to  the  question  of 
contributory  negligence,  as  suggested  by  the 
plaintiff  in  offering  the  testimony,  even  if,  on 
the  strict  question  of  pleading,  it  would  have 
been  Inadmissible.  We  shall  consider  this 
line  of  testimony  further  In  passing  upon  the 
exceptions. 

3.  The  plaintiff  strenuously  contends,  how- 
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ever,  that  as  the  injured  person  died  from  his 
Injury,  and  so  cannot  give  testimony  as  to 
what  he  did  In  the  way  of  due  care,  or  as  to 
what  knowledge  he  had  or  what  Instructions 
he  received  as  to  the  particular  danger  from 
which  the  Injury  arose,  it  is  as  If  no  testi- 
mony had  been  given  hearing  upon  the  ques- 
tion either  of  contributory  negligence  or  of 
assumed  risk;  and  so  the  plaintiff  further 
contends  that  she  is  entitled  to  that  presump- 
tion of  due  care,  and  of  Ignorance  of  any 
extraordinary  risk,  which  has  been  sometimes 
held  to  exist  In  cases  where  no  one  saw  the 
accident  causing  the  death,  and  where  there 
is  no  testimony  to  show  how  it  occurred  or 
any  of  the  facts  and  circumstances  sur- 
rounding the  accident  Such  cases  as  Gas- 
sidy  v.  Angell,  12  R.  I.  447,  84  Am.  Rep.  690, 
Bridges  v.  Railroad  Co.,  TEL  213,  Cogdell 
t.  Wilmington,  etc.,  R.  Co.,  132  N.  0.  852,  44 
S.  E.  618,  and  Baltimore,  etc.,  R.  R.  Co.  v. 
Landrigan,  191  U.  S.  461, 471,  24  Sup.  Ct  137, 
48  L.  Ed.  262,  some  of  which  are  cited  and 
relied  upon  by  the  plaintiff  in  support  of  this 
contention,  all  rest  upon  the  ground  that,  the 
case  being  one  of  death  from  Injury,  there 
was  no  evidence  either  of  due  care,  or  want 
of  due  care,  on  the  part  of  the  deceased,  no 
evidence  from  any  witness  as  to  how  the  ac- 
cident occurred,  or  as  to  the  facts  and  cir- 
cumstances surrounding  it.  In  these  cases  It 
has  been  said  there  arises  a  presumption  of 
due  care  on  the  part  of  the  injured  person,  so 
that  "in  the  absence  of  evidence  to  the  con- 
trary" the  case  may  go  to  the  jury,  provided 
there  Is  proof  of  negligence  on  the  part  of  the 
defendant;  and  it  has  been  expressly  held  by 
this  court,  In  explaining  the  case  of  Cassidy 
v.  Angell,  supra,  as  follows:  "AH  that  was 
Intended  by  the  court  In  its  decision  in  Cas- 
sidy v.  Angell  was  that  in  a  case  presenting 
the  same  facts  the  plaintiff  was  entitled  to 
the  benefit  of  a  presumption  that  the  deceas- 
ed was  in  the  exercise  of  the  care  of  a  per- 
son of  ordinary  prudence,  nothing  appearing 
to  the  contrary.  The  court  did  not  intend 
to  change,  nor  consider  that  it  was  changing, 
the  rule,  which  has  always  been  considered 
a  settled  rule  in  this  state,  that  the  burden 
of  proving  the  exercise  of  due  care  rests  on 
the  plaintiff.  Though  the  court  hold  the 
plaintiff  entitled  to  the  benefit  of  the  pre- 
sumption stated  in  such  a  case,  yet  if  evi- 
dence is  adduced  by  the  defendant  tending  to 
rebut  this  presumption,  the  burden  still  rests 
on  the  plaintiff  to  satisfy  the  jury  by  a  pre- 
ponderance of  the  evidence  that  he  was  In 
the  exercise  of  due  care.  The  opinion  was 
unfortunate  in  stating  that  the  burden  of 
proof  in  such  case  was  shifted  irom  the 
plaintiff  to  the  defendant,  when  all  that  was 
Intended  was  to  give  the  plaintiff  the  benefit 
of  the  presumption."  Judge  v.  Narragansett 
E.  I*  Co.,  21  R.  I.  128,  132,  42  Atl.  507,  re- 
affirmed in  Judge  v.  Narragansett  E.  L.  Co., 
23  R.  I.  208,  211,  49  Atl.  961.  The  cases  dis- 
tinctly show  that  such  a  presumption  Is  a 
mere  presumption  of  law  and  has  no  weight, 


and  so  does  not  apply  in  cases  where  the  tes- 
timony of  eyewitnesses  discloses  the  facts 
and  circumstances  of  the  accident,  whether 
offered  by  the  plaintiff  or  by  the  defendant 

The  same  has  been  held  with  regard  to 
such  a  presumption  in  other  jurisdictions. 
Thus,  in  C,  B.  &  Q.  R.  R.  Co.  v.  Van  Pat- 
ten, 74  111.  91,  at  page  94,  the  court  says: 
"There  was  no  room  to  Indulge  In  presump- 
tions of  what  the  Intestate  did  or  did  not 
do,  for  his  acts  were  clearly  and  fully  In 
proof  before  the  jury.  Nevertheless,  the 
court  by  the  fifth  Instruction  given  at  the 
Instance  of  the  plaintiff,  told  the  jury :  The 
law  presumes  the  deceased,  In  approaching 
the  mill  crossing,  exercised  proper  care  and 
prudence ;  and,  unless  the  jury  believe  from 
the  evidence  that  the  deceased  did  not  exer- 
cise care  and  prudence  in  approaching  said 
crossing,  he  cannot  be  regarded  as  guilty  of 
negligence.'  It  may  be,  if  there  had  been 
simply  evidence  of  the  defendant's  negligence 
resulting  in  the  injury  complained  of,  and 
no  evidence  of  what  the  intestate's  conduct 
was,  this  instruction  would  have  been  unob- 
jectionable. But,  in  view  of  the  evidence 
as  it  was,  the  tendency  of  the  instruction 
was  to  mislead,  and  we  doubt  not  it  diu  mis- 
lead, the  jury.  They  must  have  undertsood 
it  applied  to  the  evidence  before  them ;  and, 
notwithstanding  there  was  clear  proof  of  the 
plaintiffs  negligence,  still  it  must  be  consid- 
ered with  reference  to  the  legal  presumption 
that  he  was  not  negligent  When  there  is 
clear  and  Incontestable  proof  of  a  fact  ho 
presumptions  can  be  indulged  except  such  as 
arise  from  the  proof.  How  much,  or  whether 
any,  evidence  was  sufficient  in  the  estima- 
tion of  the  jury,  to  overcome  this  legal  pre- 
sumption that  the  intestate  was  not  negli- 
gent under  the  peculiar  form  of  the  instruc- 
tion, can,  of  course,  only  be  conjectured.  It 
may,  however,  be  inferred  from  their  finding 
that  the  presumption  was  of  controlling  im- 
portance, for  it  Is  difficult  otherwise  to  rec- 
oncile the  verdict  with  the  evidence.  The 
instruction  should  have  been  refused,  and 
the  giving  of  it  was  error."  To  the  same 
effect  Bee  Schepers  v.  Union  Depot  Ry.  Co., 
126  Mo.  665,  670,  29  a  W.  712;  Reed  v. 
Queen  Anne's  R.  R.  Co.,  4  Penn.  (Del.)  413, 
419,  420,  57  Atl.  529;  Day  r.  Railroad,  96 
Me.  207,  215,  52  Atl.  771;  McLane  v.  Per- 
kins, 92  Me.  39,  42  Atl.  25,  43  L.  R.  A.  487; 
Wiwlrowski  v.  L.  S.  &  M.  8.  Ry.  Co.,  124  N. 
Y.  420,  26  N.  E.  1023;  Chase  v.  Maine  Cent 
Ry.  Co.,  77  Me.  62,  52  Am.  Rep.  744. 

The  same  rule  has  been  frequently  applied 
'in  railroad  cases  where  stock  has  been  kill- 
ed by  trains,  and  when  statutes  provide  that 
the  killing  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  com- 
pany. In  these  cases  the  presumption  thus 
raised  is  treated  as  a  mere  presumption  of 
law,  and  has  no  weight  as  against  direct  evi- 
dence on  the  quastlon  of  negligence.  Kentucky 
Central  R.  R.  Co.  v.  Talbot  78  Ky.  621; 
Volkman   v.  Chicago,   St   P.,   etc.,  R.   Co., 
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8  Dak.  69,  37  N.  W.  731;  Huber  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  6  Dak.  392,  43  N.  W. 
819.  So,  also,  In  railroad  fire  cases,  where 
a  presumption  arises,  from  the  mere  fact 
that  the  fire  was  shown  to  have  been  caused 
by  sparks  from  a  locomotive,  that  this  was 
due  to  the  defendant's  negligence,  such  pre- 
sumption was  treated  as  a  mere  presumption 
of  law,  and  of  no  weight  as  against  the  posi- 
tive, direct,  uncontradicted,  and  unlmpeached 
testimony  of  the  defendant's  witnesses  on 
the  subject  of  the  defendant's  negligence. 
Menominee  Elver,  etc.,  Co.  v.  M.  &  N.  R. 
Co.,  91  Wis.  447,  65  N.  TV.  176 ',  Southern  B. 
Co.  v.  Pace,  114  Ga.  712,  '40  S.  E.  723; 
Spauldlng  v.  Chicago  &  N.  By.  Co.,  33  Wis. 
582,  591.  As  was  well  said  by  the  court  in 
this  latter  case,  pages  591,  592:  "But  the 
learned  counsel  for  the  plaintiff  very  in- 
geniously argue  that  the  presumption  that 
the  defendant's  locomotives  were  not  prop- 
erly constructed  and  equipped  (which,  it  was 
held  on  the  former  appeal,  arises  In  a  case 
where  the  fires  complained  of  are  communi- 
cated from  them)  has  the  force  and  effect 
of  testimony  In  the  case,  and  that  the  ques- 
tion whether  the  testimony  Introduced  for 
the  purpose  of  overcoming  such  presump- 
tion Is  sufficient  for  that  purpose  Is  neces- 
sarily a  question  of  fact  to  be  determined 
by  the  Jury.  The  argument  would  probably 
be  a  sound  one,  were  this  a  presumption  of 
fact  Its  weight  and  force,  and  consequently 
the  amount  of  proof  essential  to  overcome  It, 
would  In  such  case  be  for  the  jury,  and  not 
for  the  court,  to  determine.  But  the  pre- 
sumption under  consideration  Is  clearly  one 
of  law,  and  is  governed  by  an  entirely  dif- 
ferent rule.  Its  weight  and  effect,  and  the 
amount  and  character  of  the  proof  necessary 
tp  overcome  it,  are  questions  for  the  court, 
and  were  determined  by  this  court  on  the 
former  appeal.  In  such  cases,  if  there  is  a 
conflict  of  testimony,  the  jury  must  deter- 
mine what  facta  are  proved;  but  where,  as 
in  this  case,  there  is  no  such  conflict,  and 
the  testimony  is  clear  and  satisfactory 
against  the  presumption,  it  Is  the  duty  of 
the  court  to  hold,  as  matter  of  law,  that  the 
presumption  is  overcome.  If,  Instead  of  do- 
ing so,  the  court  leaves  it  to  the  jury  to  de- 
termine the  fact,  it  Is  error,  within  the 
cases  above  cited,  which  will  work  a  reversal 
of  the  judgment,  if  the  party  against  whom 
it  was  committed  was,  or  might  have  been, 
Injured  by  It" 

It  is  to  be  noted  that  In  all  of  the  above 
cases  cited  the  presumption  contended  for 
does  not  amount  to  evidence,  so  as  to  war- 
rant a  case  to  be  sent  to  a  Jury  as  upon  a 
conflict  of  testimony,  where  there  is  no  other 
conflict  than  that  which  arises  between  the 
mere  presumption  of  law,  on  the  one  side, 
and  the  positive,  direct,  uncontradicted,  and 
unlmpeached  testimony  on  the  other ;  nor  is 
it  suggested  in  any  of  these  cases  that  tes- 
timony of  the  character  suggested  above, 
even  when  given  by  employes  of  the  defend- 


ant corporation,  Is  so  tainted  with  Interest 
by  reason  of  their  employment  as  that  it 
could  be  rejected  by  the  jury,  if  It  be  fair, 
reasonable,  and  consistent  in  and  of  itself. 
We  are  satisfied  that  the  plaintiff  has  fail- 
ed to  prove  that  the  defendant  was  guilty  of 
negligence. 

The  gist  of  the  declaration  is  that  the  de- 
fendant was  guilty  of  negligence  In  maintain- 
ing its  railroad  so  near  to  a  pole  of  the  Nar- 
ragansett  Electric  Lighting  Company  that 
such  pole  was  a  danger  to  the  plaintiffs  In- 
testate, while  he  was  performing  his  duty  as 
conductor,  In  passing  back  and  forth  upon 
the  running  board,  and  that  he  was  Ignorant 
of  the  danger,  and  that  the  defendant  neg- 
lected to  instruct  or  warn  him  of  this  danger. 
The  danger  from  this  pole,  If  any,  was  either 
an  obvious  risk,  and  so  assumed  by  the  de- 
ceased, or  else  It  was  nonobvlous,  or  extra- 
ordinary, and.  If  so,  It  was  a  matter  as  to 
which  the  deceased  was  entitled  to  special 
warning  and  instruction  from  the  defendant 
And  of  course  It  is  well  settled  that  in  the 
latter  case  the  burden  of  proof  Is  upon  the 
defendant  to  show  that  proper  warning  and 
instruction  was  given. 

The  defendant  has  chosen  to  take  the  latter 
view,  viz.,  that  the  proximity  of  this  pole 
was  a  nonobvlous,  or  extraordinary,  risk, 
and  so  has  put  in  evidence,  and  apparently 
all  the  evidence  In  its  possession,  to  show 
that  proper  warning  and  Instruction  was 
given  by  the  witness  George  L.  Phillips,  who 
had  charge  of  the  deceased  on  the  day  prev- 
ious to  the  accident,  in  "breaking  him  in," 
for  three  trips  over  this  route,  and  who  tes- 
tified positively  and  directly  that  he  did  warn 
the  deceased  as  to  the  danger  from  the  very 
pole  at  which  the  accident  occurred  during 
the  time  the  witness  was  so  Instructing  the 
deceased.  This  evidence  was  not  contra- 
dicted or  denied,  nor  was  the  witness  im- 
peached ;  nor  Is  there  anything,  either  In  the 
testimony  of  this  witness,  or  In  the  facts 
and  circumstances  as  described  by  other  wit- 
nesses, to  throw  any  doubt  upon  the  truth 
of  this  testimony.  Nor  do  we  think  that  the 
witness  was  so  Interested,  by  reason  of  his 
employment  by  the  defendant  as  to  entitle 
the  jury  to  reject  or  disregard  his  testimony. 
On  the  contrary,  we  think  the  defendant  has 
fully  sustained  the  burden  of  proof  required 
of  it  In  this  matter,  and  that  the  Jury  were 
not  warranted  In  finding  for  the  plaintiff  up- 
on this  ground. 

But  the  plaintiff  claims  that  Inasmuch  as 
the  only  other  witness,  the  deceased,  who 
knew  exactly  what  Instruction  and  warning 
was  given  him,  Is  dead,  the  plaintiff  Is  en- 
titled to  the  benefit  of  a  presumption,  similar 
to  the  one  already  discussed,  that  the  de- 
ceased would  not  voluntarily  expose  himself 
to  a  known  danger,  and  that  the  Instinct  of 
self-preservation  would  have  made  him  avoid 
it  if  he  knew  of  it  and  therefore  that  as 
between  this  presumption  and  the  testimony 
of  Phillips  there  arises  a  conflict  In  the  nature 
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of  a  direct  conflict  of  testimony  as  between  I 
opposing  witnesses;  that  such  conflict  was 
and  should  have  been  submitted  to  the  jury ; 
that  the  jury  was  entitled  to  weigh  the  tes- 
timony, and  to  reject  the  testimony  of  Phil- 
lips, if  they  saw  fit;  and  that  having  done 
so,  the  verdict  cannot  be  disturbed.  We  have 
already  discussed  the  question  of  the  effect 
and  weight  of  such  presumption  as  against 
direct,  positive,  uncontradicted,  and  nnim- 
peached  testimony  in  considering  the  question 
of  contributory  negligence,  and  we  are  of 
the  opinion  that  the  presumption  here  con- 
tended for  is  of  no  more  weight  than  there, 
and  is  a  mere  presumption  of  law  which  does 
not  arise  where  there  is  evidence  to  the  con- 
trary.   See  cases  cited  supra. 

The  attack  by  the  plaintiff  upon  the  testi- 
mony of  the  witness  Phillips  is  entirely  un- 
warranted. He  was  the  only  person  alive 
who  knew  the  facts.  It  was  necessary  for  the 
defendant  to  call  him,  as  it  was  bound  to 
sustain  the  burden  of  proof  as  to  the  warning 
and  Instruction  given.  His  testimony  is  rea- 
sonable and  consistent  throughout,  and  Is  un- 
shaken upon  cross-examination,  is  entirely 
uncontradicted  and  unlmpeached,  and  the 
jury  were  not  warranted  in  disregarding  it, 
as  they  must  have  done.  The  mere  fact  that 
this  witness  was  an  employe  of  the  defend- 
ant does  not,  In  our  opinion,  show  sufficient 
Interest  to  entitle  the  jury  to  disregard  this 
testimony.  See  Kentucky  Central  R.  R.  Co. 
v.  Talbot,  78  Ky.  621,  623,  where  the  court, 
speaking  of  such  testimony,  says,  on  pages 
623,  624:  "It  appears  to  us  that  the  only  safe 
and  just  rule  in  a  case  arising  under  this 
statute  is  that  the  railroad  company  should 
be  required,  when  in  its  power,  to  Introduce 
as  witnesses  those  employes  who,  from  the 
circumstances  of  the  particular  case,  would 
be  presumed  to  know  whether  there  had  been 
any  negligence  on  the  part  of  the  company; 
and  when  un  impeached  such  witness  or  wit- 
nesses testify  that  there  was  no  negligence, 
and  the  circumstances  do  not  contradict  them, 
the  law  Is  for  the  defendant.  To  hold  other- 
wise would  work  manifest  injustice  and  op- 
pression, and  would  be  a  discrimination 
against  one  class  of  persons  in  favor  of  an- 
other whose  rights  of  property  are  no  more 
sacred.  In  this  case  appellant  could  have 
done  no  more  than  was  done.  Every  employe 
who  could  be  presumed  to  know  anything  in 
reference  to  the  matter  was  introduced,  and 
testified  in  effect  that  there  was  no  negli- 
gence. So  far  as  this  record  shows,  the  wit- 
nesses are  all  unlmpeached  and  unimpeach- 
able, and  there  are  no  circumstances  in  the 
case  tending  to  contradict  the  statements  of 
these  witnesses,  as  to  the  absence  of  negli- 
gence," and  cases  cited  following  the  above 
are  to  the  same  effect  It  should  also  be  noted 
that  the  pole  In  this  case  was  not  erected  by 
the  defendant  and  was  not  In  its  control;  and 
the  case  is  almost  identical  with  the  case  of 
Hall  v.  Wakefield  Ry.  Co.,  178  Mass.  98, 
69  N.  E.  668,  the  only  difference  being  that 


in  the  case  at  bar  the  evidence  showed  that 
the  deceased  was  instructed  as  to  the  particu- 
lar danger;  while  In  the  Hall  Case  the  con- 
ductor's knowledge  of  the  danger  was  In- 
ferred from  the  length  of  service  and  oppor- 
tunity for  observation.  In  view  of  the  fore- 
going we  do  not  consider  it  necessary  to  pass 
upon  the  question  of  the  damages. 

As  to  the  exceptions.  In  view  of  the  fore- 
going, from  which  it  appears  that  the  plain- 
tiff has  failed  to  prove  either  due  care  on 
the  part  of  the  plaintiff's  intestate  or  negli- 
gence on  the  part  of  the  defendant  It  seems 
unnecessary  to  discuss  in  minute  detail  the 
numerous  exceptions  relating  to  the  admis- 
sion and  exclusion  of  testimony,  except  so 
far  as  It  appears  that  such  exceptions  must 
be  sustained.  The  most  of  the  testimony  ad- 
mitted or  excluded,  noted  In  the  exceptions, 
was  either  properly  admitted  or  excluded, 
or  the  rulings  in  either  event  were  harmless 
to  the  defendant;  and  these  exceptions  are 
overruled,  except  as  shown  below :  The  testi- 
mony excepted  to  on  pages  29,  30,  and  34  of 
the  record  relating  to  the  speed  of  the  car 
at  the  time  of  the  accident  was  immaterial 
and  irrelevant  because  the  declaration  now 
here  makes  speed  an  element  of  the  de- 
fendant's negligence.  It  shed  light  upon  the 
case  only  In  relation  to  the  contributory  negli- 
gence of  the  deceased,  as  hereinbefore  shown, 
and,  so  far  as  it  went  was  in  favor  of  the 
defendant,  but  In  the  way  in  which  it  was 
offered  and  ruled  In  It  was  likely  to  lead  to 
confusion  in  the  minds  of  the  jury,  as  it  evi- 
dently confused  the  minds  of  the  court  and 
the  counsel  In  the  cause  as  to  the  proper  ap- 
plication of  the  rules  of  law  to  the  question 
of  the  defendant's  negligence,  and  therefore 
these  exceptions  are  sustained. 

4.  The  court  denied  various  requests  made, 
by  the  defendant  to  charge  the  Jury  as  fol- 
lows: "(1)  If  the  jury  find  that  the  testi- 
mony of  the  witness  Phillips,  offered  by  the 
defendant  has  not  been  refuted  by  any  oth- 
er testimony,  and  has  not  in  any  way  been 
impeached,  and  his  veracity  has  not  been 
questioned  by  any  testimony,  and  that  his 
reputation  for  veracity  has  not  been  Impeach- 
ed by  any  testimony,  the  jury  must  accept 
his  testimony  as  the  sole  and  controlling  evi- 
dence in  the  matters  concerning  which  he 
testified.  (2)  If  the  jury  find  that  the  testi- 
mony of  the  witness  Phillips,  offered  by  the 
defendant,  has  not  In  any  way  been  refuted, 
contradicted,  or  Impeached  by  any  testi- 
mony, that  testimony  must  stand  as  con- 
trolling evidence  upon  the  issue  raised  by 
such  testimony,  and  the  verdict  of  the  jury 
must  be  for  the  defendant  thereon."  "(4)  If 
the  Jury  find  that  the  deceased  conductor, 
William  H.  Savage,  was  notified  and  warn- 
ed of  the  danger  incident  to  his  employment 
as  conductor  upon  the  defendant's  road,  In 
the  manner  described  by  the  witness  Phillips 
in  his  testimony  offered  by  the  defendant 
the  verdict  must  be  for  the  defendant  (5) 
If  the  testimony  of  the  witness  Phillips,  of- 
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fered  by  the  defendant,  relative  to  the  notice 
or  warning  to  the  deceased  conductor,  Wil- 
liam H.  Savage,  concerning  the  danger  to  be 
apprehended  from  the  pole  In  question  in 
this  case,  has  not  been  refuted,  contradicted, 
or  Impeached  by  his  own  or  by  any  other 
testimony,  the  Jury  must  accept  that  testi- 
mony as  the  controlling  testimony  upon  that 
issue,  and  the  verdict  must  be  for  the  defend- 
ant" The  court  refused  to  charge  the  Jury 
as  requested,  on  the  ground  (Rec.  p.  169) 
that  they  had  already  been  substantially  so 
charged.  We  do  not  so  find  upon  careful  ex- 
amination of  the  whole  charge.  We  do  find, 
however,  that  the  court  used  this  language 
on  page  165 :  "Now,  did  he  have,  notice?  If 
he  had  notice,  gentlemen,  the  company  is  not 
liable  in  this  case,  if  they  have  proved  It  by 
a  preponderance  of  evidence.  On  the  one 
hand,  you  have  got  the  testimony  of  this  con- 
ductor. He  says  that  he  actually  gave  that 
notice.  On  the  other  hand,  you  have — the 
conductor  is  dead.  He  cannot  testify.  It 
comes  down  to  that  point,  largely,  to  the 
question  of  the  credlbilty  of  this  conductor 
Phillips."  By  this  language,  in  our  opinion, 
used  in  connection  with  the  discussion  of  the 
credibility  of  the  testimony  of  the  witness 
Phillips,  the  court  gave  the  Jury  an  errone- 
ous idea  as  to  the  weight  of  Phillips's  testi- 
mony, and  practically  authorized  them  to 
Ignore  It,  if  they  saw  fit  The  special  re- 
quests preferred  by  the  defendant  were,  in 
■  our  opinion,  correct,  and  should  have  been 
given,  and  if  given  would  have  tended  to 
.  clear  up  In  the  minds  of  the  jury  any  misap- 
prehension they  might  have  had  on  this  point. 
We  think  the  court  below  erred,  therefore,  in 
denying  these  requests,  on  the  ground  that 
they  had  been  substantially  given  before,  and 
that  jury  were  misled,  by  the  instructions 
actually  given,  Into  ignoring  the  testimony 
of  the  witness  Phillips,  rather  than  led  to 
give  it  Its  proper  weight  in  the  consideration 
of  the  case.  These  exceptions  are  therefore 
sustained. 

The  court  also  denied  the  following  re- 
quest, made  by  the  defendant :  "(7)  The  bur- 
den is  upon  the  plaintiff,  was  at  first  and 
has  never  shifted  to  the  defendant,  to  prove 
by  a  preponderance  of  evidence  that  the  de- 
ceased conductor,  William  H.  Savage,  was 
ignorant  of  the  danger  from  this  pole." 
There  was  testimony  from  which  the  Jury 
could  have  found  that  the  danger  from  this 
pole  was  a  nonobvlous  -and  extraordinary' 
risk,  as  to  which  the  burden  of  proof  of  no- 
tice would  plainly  rest  upon  the  defendant; 
and  we  think  the  Jury  hau  already  been  suffi- 
ciently and  properly  Instructed  upon  this 
point  The  above  instruction  was  properly 
refused,  and  the  exception  to  such  refusal 
is  overruled. 

Upon  the  whole  case,  therefore,  the  excep- . 
tlons  of  the  defendant  are  sustained  (except 
as  noted  above),  and  the  case  is  remitted  to 
the  superior  court  for  a  new  trial. 


(74  N.  B.  296) 
LORD  v.  MANCHESTER  ST.  RY. 
(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   Jane  29,  1907.) 

1.  Appeal— Habmless   Ebbob  —  Pbesumption 
op  Pbejudice— Abqument  op  Counsel. 

The  statement  to  the  jury  of  counsel  for 
plaintiff  in  an  action  for  injury  to  a  passenger 
on  an  electric  car,  occasioned  by  the  burning  out 
of  a  fuse,  that  defendant  was  in  fault  for  using 
an  old  car,  knowing  that  its  electrical  equipment 
would  deteriorate  with  age,  cannot  be  presumed 
to  have  been  prejudicial,  as  it  is  common  knowl- 
edge that  all  mechanical  devices  wear  out,  and  it 
cannot  be  said  as  matter  of  law  that  a  fuse  is 
not  more  likely  to  burn  out  in  an  old  electrical 
appliance  than  in  a  new  one. 

2.  Tbial— Abqument  or  Counsel— Proprie- 
ty. 

Where,  in  an  action  for  death  of  a  pas- 
senger on  an  electric  car,  occasioned  by  the 
burning  out  of  a  fuse,  and  the  frightening  of  the 
passenger  thereby,  plaintiff  produced  no  witness- 
es who  had  been  frightened  by  the  burning  out 
of  a  fuse  prior  to  the  accident,  though  produc- 
ing witnesses  who  testified  to  others  having  of- 
ten been  so  frightened,  and  from  such  failure 
to  produce  witnesses  who  had  previously  been  so 
frightened,  defendant's  counsel  argued  that  the 
testimony  that  passengers  were  frequently 
frightened  in  that  way  was  false,  the  explana- 
tion by  plaintiff's  counsel  of  the  failure  to  pro- 
duce such  witnesses,  it  appearing  that  decedent 
left  no  estate,  by  the  statement  that  he  would 
have  made  the  effort  to  produce  such  witnesses 
if  he  had  the  resources  of  defendant,  is  not  ob- 
jectionable as  unsworn  testimony,  but  is  the  as- 
sertion of  an  inference  which  might  properly  be 
drawn  from  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  !  286.] 

3.  Evidence  —  Opinions  —  Facts  or  Conclu- 
sions. 

Where  a  female  passenger  on  an  open  elec- 
tric car,  frightened  by  the  burning  out  of  a  fuse 
box  on  the  floor  of  the  car,  accompanied  by  a 
loud  report  and  the  streaming  of  the  flame  above 
the  floor,  jumped  to  the  opposite  side  of  the  car, 
and  either  stepped  or  fell  off,  the  question  to  a 
witness  what  she  and  another  female  passenger 
did  at  the  time  of  the  accident,  with  her  answer 
that  they  arose  to  jump  from  the  car  and  the 
motorman  stopped  them,  was  proper;  the  an- 
swer, so  far  as  relating  to  the  other  passenger, 
amounting  to  no  more  than  a  statement  that  she 
appeared  frightened  and  about  to  jump,  but  was 
prevented  by  the  conductor,  which  was  a  mere 
description  of  what  she  saw  and  lvard. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  2167.] 

4.  Death— Actions — Damages— Evidence. 

It  being  incumbent  on  plaintiff  in  an  action 
for  death  to  show  decedent's  capacity  to  earn, 
which  could  be  proved  by  showing  what  work 
she  habitually  did,  it  was  competent  to  show  the 
number  and  ages  of  her  children ;  it  appearing 
that  she  cared  for  them  besides  doinjf  other 
work. 

5.  Tbial— Instbuctions— Necessity  fob  Re- 
quest. 

Where  evidence,  being  competent  on  an  Is- 
sue, is  properly  admitted,  the  other  party,  in  the 
absence  of  a  request  therefor,  may  not  complain 
that  an  instruction  limiting  it  to  such  issue  was 
not  given. 

TEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  632.] 

6.  Evidence— Competency. 

As  tending  to  show  the  speed  of  the  car  at 
the  time  of  the  accident  evidence  of  the  cus- 
tomary speed  of  defendant's  car  at  such  place 
ig  competent 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,-  Evidence,  $  414%.] 


Digitized  by 


Google 


640 


67  ATLANTIC  REPORTER. 


J.H. 


7.  Cabbiebs— Ihjubt  to  Passengeb— Negli- 
gence— Evidence. 

Evidence  in  an  action  for  death  of  a  pas- 
senger on  an  open  electric  car,  occasioned  by  the 
burning  out  of  the  fuse  in  the  fuse  box  situated 
above  the  floor,  accompanied  by  a  loud  explo- 
sion and  a  flame  streaming  above  the  floor, 
whereupon  the  passenger  jumped  to  the  opposite 
side  of  the  car  to  avoid  the  flame  and  stepped  or 
fell  off,  held  sufficient  to  authorize  a  finding  that 
the  death  was  caused  by  negligence  in  not  fur- 
nishing a  safe  car,  without  contributory  negli- 
gence of  the  passenger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  it  1307-1314.] 

Transferred  from  Superior  Court. 

Action  on  the  case  by  T.  Harry  Lord,  ad- 
ministrator, against  the  Manchester  Street 
Railway,  for  negligently  causing  the  death 
of  Matilda  Oulllette,  plaintiff's  Intestate. 
Verdict  for  plaintiff.  Transferred  from  trial 
court  on  defendant's  exceptions.  Exceptions 
overruled. 

The  plaintiff's  evidence  tended  to  prove  the 
following  facts:  On  September  28,  1905, 
Mrs.  Oulllette  was  a  passenger  on  one  of  the 
defendants'  open  cars,  and  was  seated  nearly 
over  and  a  few  feet  from  the  fuse  box.  Dur- 
ing her  journey  the  fuse  burned  out  with  a 
loud  report,  and  a  sheet  of  flame,  which 
streamed  several  feet  above  the  floor  of  the 
car,  seemed  about  to  envelop  her.  All  the 
passengers  were  frightened.  Mrs.  Oulllette 
jumped  to  the  opposite  Bide  of  the  car  to 
avoid  the  flame,  and  either  stepped  or  fell 
from  the  car  to  the  paved  street,  and  was 
killed.  The  car  was  an  old  one  and  was 
running  at  a  speed  of  about  15  miles  an  hour. 
Mrs.  Oulllette  had  kept  house  for  her  hus- 
band and  taken  boarders.  She  left  no  estate. 
It  appeared  that  fuse  boxes  are  attached  to 
the  outside  sills  of  such  of  the  defendants' 
cars  as  are  equipped  with  the  appliance,  and 
that  passengers  are  often  badly  frightened 
when  a  fuse  so  located  burns  out.  The  fuse 
box  can  as  well  be  placed  under  the  vestibule, 
and  in  that  event  a  burning  fuse  is  not  likely 
to  frighten  passengers.  The  defendants 
knew  that  a  fuse  might  burn  out  at  any 
time,  and  that  when  such  a  thing  occurred 
there  would  be  a  sharp  report,  varying,  ac- 
cording to  the  strength  of  the  electric  cur- 
rent, from  that  made  by  a  common  fire- 
cracker to  that  made  by  a  cannon  cracker, 
and  that  the  noise  would  be  accompanied  by 
a  flame  rising  from  a  few  inches  to  several 
feet  above  the  floor  of  the  car.  The  defend- 
ants moved  for  a  nonsuit  and  for  the  direc- 
tion of  a  verdict  in  their  favor,  on  the 
grounds  that  the  evidence  did  not  disclose 
negligence  on  their  part  contributing  to  cause 
the  Injury  complained  of,  and  that  Mrs.  Ouil- 
lette's  act  in  stepping  from  the  car  was  not 
reasonably  to  be  anticipated  and  constituted 
contributory  negligence.  The  motions  were 
denied,  and  the  defendants  excepted.  A  wit- 
ness, called  by  the  plaintiff,  being  asked 
what  she  and  another  female  passenger  did 
at  the  time  of  the  accident,  replied  that  they 
arose  to  jump  from  the  car,  and  that  the 


conductor  "stopped  us — kind  of  changed  our 
senses."  To  this  evidence  the  defendants  ex- 
cepted. A  witness  called  by  the  plaintiff  was 
asked  what  the  custom  of  motormen  was  as 
to  running  cars  at  the  place  of  the  accident, 
and  replied  that  when  a  car  was  waiting  it 
was  their  practice  to  put  on  full  power.  The 
defendants  excepted  to  this  evidence,  and  also 
to  testimony  that  Mrs.  Oulllette  was  surviv- 
ed by  four  small  children.  Several  witness- 
es who  had  been  employed  by  the  defendants 
testified  that  passengers  were  frequently 
frightened  by  the  burning  out  of  a  fuse;  but 
no  witnesses  were  produced  who  had  been 
so  frightened,  except  those  who  were  upon 
the  car  with  Mrs.  Oulllette.  In  closing  ar- 
gument, the1  defendants'  counsel  said  that,  If 
it  were  true  that  passengers  were  frequently 
frightened  In  that  way,  the  jury  would  not 
have  to  rely  on  the  testimony  of  discharged 
servants.  "You  could  go  out  and  find  plenty 
of  people  who  had  either  been  frightened 
themselves,  or  had  seen  other  people  fright- 
ened." In  answer  to  this,  the  plaintiff's 
counsel  said:  "Use  your  good  judgment 
again,  good,  common  sense.  If  we  had  the 
resources  of  the  Manchester  Street  Railway, 
we  would  make  the  effort"  To  this  the  de- 
fendants excepted.  In  discussing  the  ques- 
tion of  the  defendants'  fault,  the  plaintiff's 
counsel  said  that  they  knew,  among  other 
things,  that  "it  was  an  old  car,"  and  were 
aware  that  electrical  equipment  "deteriorates 
with  age."  To  this  statement  the  defendants 
excepted. 

Taggart,  Dickinson,  Wyman  &  Starr  and 
Tuttle  &  Burroughs,  for  plaintiff.  Burnham, 
Brown,  Jones  &  Warren,  for  defendants. 

YOUNG,  J.  1.  As  It  is  common  knowledge 
that  all  mechanical  devices  wear  out,  it  can- 
not be  said  as  matter  of  law  that  a  fuse  Is 
not  more  likely  to  burn  out  in  an  old  elec- 
trical appliance  than  In  a  new  one.  Hence 
there  is  no  presumption  that  the  defendants 
were  prejudiced  by  the  statement  of  the 
plaintiff's  counsel,  to  the  effect  that  they 
were  in  fault  for  using  an  old  car,  knowing 
that  Its  electrical  equipment  would  deterio- 
rate with  age.  In  the  absence  of  evidence 
that  electrical  equipment  is  excepted  from 
the  general  rule  as  to  the  effect  of  long 
continued  use  upon  mechanical  appliances, 
the  statement  of  counsel  was  merely  the  con- 
clusion fairly  Inferable  from  the  evidence 
as  to  the  age  of  the  car. 

2.  The  plaintiff  produced  no  witnesses  who 
bad  been  frightened  by  the  burning  out  of  a 
fuse  prior  to  the  accident;  and  from  that 
fact  the  defendants'  counsel  argued  that  the 
testimony  that  passengers  were  frequently 
frightened  in  that  way  was  false.  In  other 
words,  the  jury  were  asked  to  infer,  from 
the  plaintiff's  failure  to  adduce  such  proof, 
that  nobody  had  ever  been  frightened  In 
that  way  before  the  accident  in  question,  and 
that  the  defendants  were  not  chargeable  with 
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negligence,  because  they  did  not  anticipate 
the  fright  of  the  plaintiffs  Intestate.  Since 
It  is  common  knowledge  that  a  party  liti- 
gant usually  produces  all  available  evidence 
in  support  of  his  contentions,  tbe  plaintiff's 
failure  to  explain  why  he  did  not  call  some 
of  the  persons,  who  according  to  his  evidence 
had  been  so  frightened  and  could  have  been 
summoned  to  testify,  might  Induce  tbe  jury 
to  find  that  no  such  persons  existed.  It  was 
therefore  proper  for  counsel  to  explain  the 
omission,  in  so  far  as  he  might  do  so  by  a 
reference  to  tbe  facts  in  evidence.  Hersey  v. 
Hutchins,  70  N.  H.  130,  46  Atl.  33.  In  ex- 
plantation,  tbe  plaintiff's  counsel  said  be 
would  have  produced  the  witnesses  if  his 
client  had  possessed  sufficient  means.  Tbat 
is  tbe  substance  of  his  statement  that  he 
would  have  made  the  effort  If  he  had  the  re- 
sources of  the  defendant  corporation.  If  tbe 
jury  could  properly  find  that  the  witnesses 
were  not  produced  because  the  decedent  left 
no  estate,  the  statement  of  counsel  is  not  ob- 
jectionable. As  the  plaintiff  would  natural- 
ly have  produced  available  witnesses  if  be 
had  bad  the  means,  and  as  It  appeared  tbat 
the  decedent  left  no  estate,  It  is  clear  that 
the  plaintiff's  failure  to  adduce  the  proof  in 
question  might  reasonably  be  found  to  result 
from  a  lack  of  funds.  Tbe  defendants  cannot 
complain  because  counsel  asserted  that  be 
would  have  made  an  effort  to  produce  avail- 
able witnesses  if  he  bad  had  sufficient  means, 
Instead  of  requesting  tbe  jury  to  find  tbat 
fact  from  the  evidence.  When  in  tbe  course 
of  argument  counsel  has  occasion  to  direct 
the  attention  of  the  jury  to  an  Inference 
which  may  properly  be  drawn  from  tbe  evi- 
dence, tbe  conclusion  may  be  positively  stat- 
ed as  a  matter  of  fact,  or  the  evidence  bear- 
ing thereon  may  be  marshaled  and  tbe  jury 
be  requested  to  draw  the  desired  inference 
therefrom.  If  the  former  course  be  pursued, 
tbe  verdict  cannot  be  set  aside  on  tbe  ground 
that  it  was  induced  by  unsworn  testimony. 
Story  v.  Railroad,  70  N.  H.  364,  387,  48  Atl. 
288.  In  such  case,  the  question  whether  coun- 
sel has  exceeded  the  limits  of  legitimate  ad- 
vocacy is  not  to  be  determined  by  the  form 
of  his  statement  The  test  is  whether  the  in- 
ference which  counsel  asserts  as  a  fact,  or 
asks  the  jury  to  find,  may  properly  be  drawn 
from  tbe  evidence. 

3.  The  question  asked  tbe  witness  as  to  tbe 
reason  why  she  and  another  female  passenger 
did  not  jump  from  the  car  was  in  strict  com- 
pliance with  the  rule,  and  the  same  is  true 
of  the  answer  so  far  as  it  concerned  the  ac- 
tion of  the  witness.  So  far  as  tbe  answer  re- 
lated to  tbe  other  passenger,  it  amounted  to 
no  more  than  a  statement  that  she  appeared 
frightened  and  about  to  Jump,  but  was  pre- 
vented by  the  conductor.  This  was  merely  a 
description  of  what  the  witness  saw  and 
beard. 

4.  It  was  incumbent  upon  the  plaintiff  to 
show  Mrs.  Ouillette's  capacity  to  earn  mon- 
ey. .  One  method  of  proof  was  to  show  what 
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work  she  habitually  did.  It  was  therefore 
competent  to  show  the  number  and  ages  of 
her  children,  since  it  appeared  that  she  had 
cared  for  them  besides  doing  other  work.  If 
the  defendants  were  of  opinion  that  the  jury 
should  be  instructed  as  to  tbe  bearing  of  the 
evidence,  they  should  have  requested  tbe 
court  to  limit  it  to  the  issue  of  damages.  In 
the  absence  of  such  a  request,  they  cannot 
now  be  heard  to  assert  that  tbe  jury  may 
have  made  an  Improper  use  of  the  evidence. 
It  is  the  policy  of  the  law  to  end  litigation. 
If  a  party  neglects  to  ask  for  instructions 
limiting  the  application  of  evidence,  he  can- 
not afterward  take  advantage  of  the  court's 
failure  to  give  such  instructions  by  an  ex- 
ception to  the  charge,  even  if  it  would  have 
been  error  to  refuse  to  limit  tbe  evidence  In 
response  to  a  request  to  do  so. 

6.  Evidence  as  to  the  customary  speed  of 
the  defendants'  cars  at  the  place  of  the  acci- 
dent was  competent  as  tending  to  show  the 
speed  of  the  car  upon  which  the  plaintiff's  in- 
testate was  riding  at  the  time  of  her  injury. 
If  the  exception  to  this  evidence  was  Intended 
to  be  taken  to  the  answer  of  the  witness,  It 
must  be  overruled.  If  the  defendants  deemed 
the  answer  prejudicial  in  so  far  ag  it  was  in- 
applicable to  any  facts  In  evidence,  they 
should  have  requested  the  court  to  Instruct 
the  jury  not  to  consider  it  Having  omitted 
to  take  this  step,  they  cannot  now  insist  that 
the  court's  failure  to  exclude  the  objectionable 
matter  constitutes  reversible  error.  Meloon 
v.  Bead,  73  N.  H.  153,  59  Atl.  946. 

6.  If  the  decedent  was  frightened  by  tbe 
noise  and  electrical  display  which  accom- 
panied tbe  burning  out  of  the  fuse  It  cannot 
be  held  that  her  negligence  contributed  to 
cause  her  death,  if  a  person  of  average  pru- 
dence, frightened  as  she  was,  would,  or  might, 
have  pursued  the  same  course  to  avoid  im- 
pending danger.  Upon  all  the  evidence,  it 
cannot  be  said  as  a  matter  of  law  that  the 
electrical  display  was  so  slight  that  a  per- 
son of  average  prudence  frightened  thereby 
would  not  have  tried  to  remove  himself  as 
far  as  possible  from  tbe  fuse  box,  and  that 
in  such  an  attempt  he  might  not  bave  been 
thrown  from  the  car  running  at  a  speed  of 
15  miles  an  hour. 

The  defendants  knew  the  location  of  the 
fuse  box.  They  were  aware  that  the  fuse 
was  designed  to  burn  out  whenever  tbe  wires 
were  overloaded,  that  no  one  could  foresee 
such  a  happening  or  predict  the  violence  of 
tbe  explosion  and  the  extent  of  the  electrical 
display  accompanying  it,  and  that  passengers 
were  sometimes  so  frightened  by  the  noise 
and  flame  that  those  in  charge  of  the  cars 
had  difficulty  In  averting  accidents.  It  was 
incumbent  upon  tbe  defendants  to  so  equip 
and  operate  their  cars  as  to  render  it  improb- 
able that  passengers  who  were  themselves 
in  the  exercise  of  care  would  suffer  injury; 
and  this  obligation  was  Imposed  for  the  bene- 
fit of  those  whom  tbe  defendants  either  knew, 
or  ought  to  have  known,  were  liable  to  be  in- 
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Jured  by  a  nonperformance  of  the  duty.  It 
is  clear  that  It  migbt  reasonably  be  found 
from  the  evidence  that  a  man  of  ordinary 
prudence,  possessed  of  the  defendants'  knowl- 
edge of  the  situation  and  Its  dangers,  would 
not  use  for  the  conveyance  of  women  and 
children  a  car  with  its  fuse  box  attached  to 
the  sill — In  other  words,  that  the  defendants 
negligently  failed  to  provide  a  safe  car.  It 
can  also  be  found  that  their  fault  in  this  re- 
spect was  the  legal  cause  of  the  injury  for 
which  the  plaintiff  seeks  to  recover,  if  there 
is  evidence  tending  to  prove  that  they  ought 
reasonably  to  have  anticipated  such  an  acci- 
dent as  the  natural  and  probable  result  of 
the  continued  use  of  the  unsafe  car;  and  it 
is  obvious  that  there  was  such  evidence,  un- 
less It  is  to  be  held  as  a  matter  of  law  that 
street  railway  proprietors  who  equip  their 
cars  with  an  appliance  which  they  know  may 
explode  at  any  moment,  producing  at  the 
same  time  a  loud  detonation  and  sheets  of 
flame,  are  not  bound  to  anticipate  that  a  fe- 
male passenger  seated  In  close  proximity  to 
the  device  may  be  bo  startled  by  such  an  ex- 
plosion as  to  jump  from  the  car  because  of 
fright. 
Exceptions  overruled.    All  concur. 


(218  Fa.  811} 

LENAHAN  v.  PITTSTON  COATj  MINING 
CO. 

(Supreme   Court   of   Pennsylvania.    May   20, 
1907.) 

1.  Constitutional  Law  —  Police  Poweb  — 
Employment  or  Children. 

Act  June  2,  1881  (P.  L.  176).  prohibiting 
the  employment  of  any  person  under  15  years 
of  age  to  oil  machinery  in  a  coal  mine,  is  a 
valid  exercise  of  the  police  power. 

2.  Same— Contbibutoky  Negligence. 

Under  Act  June  2,  1891,  providing  that  no 
person  under  15  years'  of  age  employed  in  a 
coal  mine  shall  be  appointed  to  oil  machinery, 
where  a  boy  under  such  age  is  injured  while 
oiling  the  machinery  in  motion  the  employer 
cannot  set  up  as  a  defense  contributory  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  671.] 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  County.  ■ 

Action  by  Margaret  Lenaban  against  the 
Plttston  Coal  Mining  Company.  From  an 
order  refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Thomas  F.  Farrell  (Edward  A.  Lynch,  on 
the  brief),  for  appellant  Benjamin  R.  Jones 
(Lawrence  B.  Jones  and  Henry  A.  Fuller,  on 
the  brief),  for  appellee. 

ELKIN,  J.  When  this  case  again  comes 
up  for  trial  in  the  court  below,  much  will 
depend  upon  the  exact  duties  which  the  boy, 
Munley,  was  required  to  perform  by  the 
appellee  company.    If  It  was  a  part  of  his 


duties  to  oil  the  "scraper  line,"  as  is  the 
contention  of  appellant,  the  negligence  of  the 
appellee  would  be  established.  If,  on  the 
other  hand,  as  is  asserted  by  appellee,  It  was 
no  part  of  his  duty  to  oil  the  "scraper  line," 
the  rule  relied  on  by  the  court  below  would 
control  the  case. 

The  act  of  June  2,  1891  (P.  L  176),  which, 
as  its  title  declares,  was  Intended  to  protect 
the  health  and  safety  of  persons  employed 
in  and  about  the  anthracite  coal  mines  of 
Pennsylvania,  and  to  preserve  the  property 
connected  therewith,  provides  (section  8) 
that  "no  person  under  fifteen  years  of  age 
shall  be  appointed  to  oil  the  machinery  and 
no  person  shall  oil  dangerous  parts  of  such 
machinery  while  it  is  in  motion."  The  boy. 
Munley,  was  14  years,  4  months,  and  3  days 
old  at  the  time  the  accident  occurred.  At  the 
trial  the  learned  court  below  directed  a 
compulsory  nonsuit  to  be  entered,  which,  on 
motion  made,  he  refused  to  take  off  on  the 
ground  that  the  boy  was  guilty  of  contribu- 
tory negligence  In  attempting  to  oil  dangerous 
parts  of  the  machinery  while  In  motion, 
which  was  In  violation  of  the  statute,  and 
therefore  negligent  This  would  be  the  cor- 
rect rule  If  the  Injured  boy  had  the  right 
under  the  law  to  engage  in  the  employment 
which  occasioned  the  injury.  The  learned 
trial  judge  took  the  view  that  the  boy,  being 
over  14  years  of  age,  was  presumed  under  the 
common-law  rule  to  have  sufficient  capacity 
to  be  sensible  of  danger  and  to  have  the 
power  to  avoid  it,  and  that  such  presumption 
had  not  been  overcome  by  the  evidence  pro- 
duced at  the  trial.  The  exact  question  raised 
by  this  appeal  Is  whether  this  common-law 
rule  was  modified  or  changed  by  the  statutory 
regulation.  The  injured  boy  was  under  15 
years  of  age,  and,  If  the  appellee  company 
employed  him  for  the  purpose  of  oiling  ma- 
chinery, it  did  so  In  violation  of  the  statute. 
Is  It,  therefore,  In  position  to  set  up  In  this 
case  the  rule  which  presumes  a  boy  over  14 
to  be  capable  of  appreciating  danger  so  as 
to  apply  the  rule  of  contributory  negligence 
to  his  acts,  when  the  Legislature  In  express 
terms  provided  that  an  employer  shall  not 
engage  a  person  under  the  age  of  15  years  to 
perform  this  dangerous  work?  After  full 
consideration  we  are  unanimously  of  the 
opinion  that  the  Legislature,  under  its  police 
power,  could  fix  an  age  limit  below  which 
boys  should  not  be  employed,  and,  when  the 
age  limit  was  so  fixed,  an  employer  who  vio- 
lates the  act  by  engaging  a  boy  under  the 
statutory  age  does  so  at  his  own  risk,  and, 
if  the  boy  is  Injured  while  engaged  in  the 
performance  of  the  prohibited  duties  for 
which  he  was  employed,  his  employer  will  be 
liable  In  damages  for  injuries  thus  sustained. 
This  rule  Is  founded  on  the  principle  that 
when  the  Legislature  definitely  established 
an  age  limit  under  which  children  should  not 
be  employed,  as  it  had  the  power  to  do,  the 
intention  was  to  declare  that  a  child  so  em- 
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ployed  did  not  have  the  mature  judgment,  ex- 
perience,' and  discretion  necessary  to  engage 
in  that  dangerous  kind  of  work.  A  boy  em- 
ployed in  violation  of  the  statute  Is  not 
chargeable  with  contributory  negligence  or 
with  having  assumed  the  risks  of  employment 
in  such  occupation.  There  can  be  no  question 
that  this  statute  was  Intended  as  a  protection 
to  the  employes,  and  Its  object  was  to  prevent 
children  under  the  age  of  15  years  from  being 
employed  In  and  around  the  anthracite  coal 
mines  In  the  dangerous  kind  of  work  desig- 
nated In  the  act,  and  It  should  be  given  a 
construction  to  best  effectuate  the  purpose 
of  its  enactment  This  exact  question  has 
not  been  before  our  courts,  but  it  has  been 
passed  upon  by  the  courts  of  many  other 
Jurisdictions,  and,  so  far  as  we  are  informed, 
the  rule  hereinbefore  stated  has  been  uni- 
formly followed. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


(OS  Pa.  S2T) 

COMMONWEALTH  v.  CURCIO. 

(Supreme  Court  of   Pennsylvania.    May  20, 
1907.) 

X.  Juby— Challenge  fob  Cause. 

Where  a  juror  on  his  voir  dire  on  a  trial 
for  murder  stated  that  he  had  formed  an  opin- 
ion which  would  continue  until  the  evidence 
should  overcome  it,  he  was  properly  challenged 
by  the  commonwealth  for  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  %  444.] 

2.  Criminal   Law— Discretion    o»    Coubx— 
Selection  of  Just. 

Where  a  juror  on  his  void  dire  on  a  trial 
for  murder  testifies  that  he  has  conscientious 
scruples  against  a  death  sentence,  but  would 
render  a  verdict  according  to  the  evidence,  the 
discretion  of  the  court  in  sustaining  the  com- 
monwealth's challenge  for  cause  is  not  ground 
for  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  3050.] 

3.  Same— Harmless  Error. 

On  trial  for  murder,  the  rejection  of  evi- 
dence, which,  if  admitted,  was  immaterial  to 
the  defense,  is  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  %  3145.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lackawanna  County. 

Saverio  Curclo  was  convicted  of  murder, 
and  appeals.    Affirmed. 

See  65  Atl.  792. 

At  the  trial  Edward  H.  Strohl  testified  on 
his  voir  dire  that  he  had  formed  a  strong 
opinion  about  the  case.  He  was  examined 
and  cross-examined,  and  finally  challenged 
by  the  commonwealth.  Finally  he  was  ex- 
amined by  the  court  as  follows:  "Q.  Let  me 
see  If  I  understand  you,  Mr.  Strohl.  You 
say  that  yon  have  an  opinion,  a  strong  opin- 
ion, at  the  present  time?  A.  Yes,  sir.  Q. 
That,  if  sworn  as  a  Juror,  you  would  still 
hold  that  opinion?  A.  Yes,  sir.  Q.  Yon 
would  hold  It  until  such  time  as  the  evidence 
in  the  case  would  overcome  It?    A.  Yes,  sir. 


(The  Court:  The  challenge  is  sustained.)" 
James  J.  May  was  challenged  by  the  com- 
monwealth for  cause  because  he  stated  that 
he  had  conscientious  scruples  as  to  capital 
punishment  After  examination  and  cross- 
examination  he  was  examined  by  the  court 
as  follows:  "Q.  It  Is  not  quite  clear  to  my 
mind  what  you  mean  by  your  conscientious 
scruples.  Do  you  mean  that  it  would  be  a 
matter  of  conscience  with  you  so  that  you 
would  feel  responsible  for  the  death  of  the 
defendant,  provided  the  death  penalty  should 
follow  your  verdict?  A.  Well,  not  If  the 
evidence  was  exactly  clear,  I  don't  think  I 
would  feel  that  way,  but  I  am  practically 
against  capital  punishment  Q.  You  mean 
that  you  are  against  It  on  conscientious 
grounds?  A.  Well — yes.  Q.  So  that  you  are 
doubtful  whether  your  conscience  would  per- 
mit you  even  in  any  case  to  render  a  verdict 
of  murder  In  the  first  degree?  A.  Well — no; 
If  the  evidence  was  direct,  and  there  was 
no  doubt  at  all,  why  I  certainly  would  ren- 
der a  verdict  with  the  law  and  the  evidence. 
Q.  When  you  say  direct  evidence,  you  mean 
by  that  that  you  could  not  render  a  first  de- 
gree verdict,  If  any  part  of  the  evidence  was 
circumstantial?  A.  I  wouldn't  on  circum- 
stantial evidence  at  all — I  could  not  Q.  If 
any  part  of  the  case  depended  upon  circum- 
stantial evidence,  your  conscience  would  not 
permit  you  to  render  a  verdict  of  murder  In 
the  first  degree?  A.  I  believe  not  no,  sir. 
(The  Court:  The  challenge  for  cause  Is  sus- 
tained. An  exception  noted  for  the  defend- 
ant)" When  H.  L.  Taylor  was  on' the  stand, 
the  following  offer  was  made:  "Mr.  Reedy: 
We  propose  to  prove  by  the  witness  on  the 
stand  that  he  met  Dr.  Bessey  after  the  last 
trial  of  this  case  and  that  Dr.  Bessey  then 
told  him  that  the  wound  in  the  arm  was  In- 
flicted by  a  bullet  passing  from  front  to 
rear.  Mr.  O'Brien:  We  object  to  it  for  the 
reason  that  no  ground  has  been  laid  on  the 
examination  of  Dr.  Bessey  when  he  was  on 
the  stand  for  this  contradiction.  What  is 
the  purpose  of  this  offer,  Mr.  Reedy?'  Mr. 
Reedy:  For  the  purpose  of  contradicting  Dr. 
Bessey?  The  Court:  I  think  the  objection  Is 
well  taken  and  Is  sustained,  and  exception 
noted  for  the  defendant."  Verdict  of  guilty 
of  murder  of  the  first  degree,  upon  which 
judgment  of  sentence  was  passed.  Defend- 
ant appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
POTTER,  FELL,  MESTREZAT,  and  EL- 
KIN,  JJ. 

David  J.  Reedy  (Herbert  L.  Taylor,  on 
the  brief),  for  appellant  Joseph  O'Brien, 
Dlst  Atty.  (T.  A.  Donahoe,  Asst  Dlst  Atty., 
on  the  brief),  for  appellee. 

ELKIN,  J.  A  sense  of  professional  duty, 
always  commendable,  but  in  the  present  case 
scarcely  warranted  by  the  facts,  has  Im- 
pelled the  learned  counsel  for  appellant  to 
bring  to  the  consideration  of  this  court  19 
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assignments  of  error.  We  have  carefully  con- 
sidered these  assignments,  and  as  a  result 
of  our  examination  have  concluded  that  no 
one  of  them,  nor  all  of  them  combined,  con- 
stitute reversible  error.  They  do  show  dili- 
gence and  research  by  those  Intrusted  with 
the  Interests  of  their  client  The  case  has 
been  twice  tried  In  the  court  below,  and  is 
here  a  second  time  for  review.  When  the 
case  was  here  before,  It  was  decided  that 
there  was  sufficient  evidence  produced  at 
the  trial  to  require  that  the  question  of 
manslaughter  should  have  been  submitted  to 
the  jury,  and  that  it  was  error  In  view  of 
all  the  testimony  to  peremptorily  charge  that 
the  defendant  should  either  be  convicted  of 
murder,  or  acquitted  on  the  ground  of  self- 
defense.  On  this  ground  alone  the  case  was 
sent  back  for  trial,  and  that  question  does 
not  arise  on  this  appeal. 

The  errors  now  alleged  relate  to  the  chal- 
lenge of  Jurors;  the  refusal  to  permit  the  de- 
fendant to  offer  certain  testimony  by  way 
of  contradiction ;  the  Instructions  of  the  trial 
judge  in  defining  the  different  degrees  of 
murder;  the  refusal  to  admit  testimony  show- 
ing the  reputation  of  the  Black  Hand  So- 
ciety; and  the  adequacy  of  the  charge.  We 
are  not  convinced  that  any  of  the  matters 
complained  of  did  the  defendant  any  harm, 
or  that  any  right  vouchsafed  by  law  to  a 
person  on  trial  for  murder  was  denied  this 
defendant  The  charge  was  exhaustive  and 
covered  every  phase  of  the  case.  It  was  a 
full,  fair,  and  complete  presentation  of  the 
law  as  related  to  the  facts,  and,  In  our  opin- 
ion, the  defendant  has  no-  just  cause  of  com- 
plaint We  had  some  hesitation  about  the 
fourth  assignment  but  on  the  whole,  are  in- 
clined to  agree  with  the  learned  trial  judge 
that  the  refusal  to  admit  this  parol  testimony 
by  way  of  contradiction,  the  ground  for 
which  had  not  been  properly  laid,  did  the 
defendant  no  harm,  because,  even  If  the 
testimony  had  been  admitted,  it  was  imma- 
terial for  the  purpose  of  affecting  either 
ground  of  defense  set  up  by  the  accused.  It 
certainly  does  not  amount  to  reversible  er- 
ror. The  defendant  has  had  the  advantage 
of  two  trials  before  juries  of  his  peers  ac- 
cording to  the  law  of  the  land,  under  the 
supervision  of  a  learned  trial  judge,  and  we 
are  not  convinced  either  that  there  has  been 
a  miscarriage  of  justice,  or  that  he  has  been 
denied  any  rights  to  which  he  was  entitled 
under  the  law. 

The  assignments  of  error  are,  therefore, 
overruled  and  judgment  affirmed. 


(8£  Pa.  309) 
KAECHNBR  V.  PENNSYLVANIA  R.  CO. 

(Supreme   Court   of   Pennsylvania.    May  20, 
1907.) 

Watebs  and  Wathb  Cocbsks— Obstruction 
—Action  fob  Damages. 

In  an  action  to  recover  for  the  flooding  of 
plaintiff's  land,  alleged  to  have  been  caused  by 
defendant    railroad    company    damming    up    a 


stream,  where  the  evidence  showed  that  the  in- 
jury was  caused  by  an  extraordinary  flood  and 
that  the  result  would  have  been  the  same  if 
the  dam  had  not  been  erected  by  the  defendant 
it  was  not  error  to  direct  a  verdict  for  it. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Lloyd  Earchner  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

The  following  ig  the  opinion  of  Ferris, 
J.,  in  the  court  below: 

"At  the  trial  it  appeared  that  plaintiffs 
land  was  situated  along  the  Nescopeck  creek, 
and  that  the  floods  which  did  the  Injury 
occurred  In  December  of  1901,  and  February 
and  March  of  1902.  The  evidence  showed 
that  these  floods  were  of  an  extraordinary 
character,  and  that  nothing  like  them  had 
taken  place  for  many  years.  The  plaintiff 
claimed  that  the  defendant  company  had 
placed  various  materials  in  the  creek  which 
obstructed  Its  flow,  and  that  these  obstruc- 
tions, in  connection  with  the  floods,  caused 
the  Injuries  for  which  suit  was  brought" 

Argued  before  MITCHELL,  G.  jr.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

John  T.  Lenaban,  P.  L.  Drum,  and  E  A. 
Lynch,  for  appellant  John  McGahren,  H. 
W.  Palmer,  and  P.  A,  O'Boyle,  for  appellee. 

PER  CURIAM.  In  charging  the  jury  the 
learned  judge  said:  "  •  •  •  The  question 
here  Is:  Was  the  defendant  within  six 
years  prior  to  the  Injury,  guilty  of  any  neg- 
ligence which  was  the  producing  cause  of 
the  injuries  complained  of,  either  solely  or  In 
connection  with,  and  bo  operating  together 
with,  the  flood  of  1901  or  1902,  as  the  case 
may  be?  The  rule  of  law  in  that  connec- 
tion is  that,  If  the  sole  cause  of  the  injury 
was  an  extraordinary  flood,  the  defendant 
company  is  not  liable,  and  it  can  be  held 
liable  only  in  case  some  negligent  conduct 
on  its  part  the  natural  consequences  of 
which  might  have  been  and  should  have  been 
foreseen,  concurred  with  tbe  flood  In  produc- 
ing the  loss.  In  other  words,  It  must  be 
shown  that  such  negligent  conduct  If  there 
was  any,  as  has  been  by  the  evidence  shown 
to  have  been  committed  by  this  defendant 
within  six  years,  was  In  itself,  together  with 
the  floods,  a  producing  cause  of  the  injuries 
sustained  by  the  plaintiff.  If  the  flood  was 
so  great  as  of  itself  to  produce  the  Injury 
Independently  of  the  negligence  shown,  If  any 
has  been  shown,  then  the  defendant  cannot 
be  held  responsible.  If  the  flood  would  have 
done  the  damage  anyhow,  without  regard 
to  anything  the  defendant  Is  shown  to  have 
done  or  failed  to  do  within  the  six  years, 
then  the  act  or  omission  of  the  defendant 
cannot  be  said  to  be  the  cause  of  the  Injury 
so  as  to  entitle  the  plaintiff  to  recover 
against  it     The  negligence  which,  coupled 
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with  the.  act  of  God,  produces  the  Injury, 
must  be  such  as  to  be  in  Itself  a  producing 
cause  In  concurrence  with  the  flood."  And 
then,  after  reviewing  and  Illustrating  the  evi- 
dence and  Its  application  to  the  case:  "We 
do  not  think  the  evidence  was  such  that  It 
would  support  an  Inference  that  there  was 
such  an  obstruction  of  the  stream  that  the 
defendant  was  bound  to  know  or  ought  to 
know  or  anticipate  wonld  bring  about  the 
loss  to  the  plaintiff  or  contribute  to  It  as 
that  loss  is  testified  to  here."  This  was  a 
correct  exposition  of  the  law,  and  a  review 
Of  the  evidence  sustains  the  Judge  In  holding 
It  sufficient  to  warrant  submission  to  the  Ju- 
ry. The  testimony  In  behalf  of  the  plaintiff, 
as  well  as  of  defendant,  established  that 
the  flood  was  extraordinary,  and  leads  to  the 
conviction  that  It  would  have  done  the  dam- 
age complained  of,  withont  any  regard  to  the 
acts  of  the  defendant. 
Judgment  affirmed. 


(218  Pa.  sst) 

COMMONWEALTH  ex  rel.  KINSEY  et  al.  v. 
BLANKENBURG  et  ai 

(Supreme   Court  of   Pennsylvania.    May  20, 
1907.) 
Elections— Pbjmabibs— Nonce. 

Act  Feb.  17,  1906,  J  3  (P.  L.  36),  relating 
to  primary  elections,  and  providing  that  before 
the  spring  primaries  the  Secretary  of  the  com- 
monwealth shall  send  to  county  commissioners 
a  written  notice  of  the  number  of  congressmen 
and  state  officers  not  nominated  by  state  con- 
ventions to  be  voted  for  at  the  next  election  on 
or  before  the  ninth  Saturday  preceding  the 
spring  primary,  is  mandatory,  and  must  be 
strictly  followed,  where  vacancies  are  known  in 
advance  in  the  usual  time,  and  other  vacancies 
"happening  or  existing  after  the  date  of  the  pri- 
mary are  to  be  filled,  under  section  12,  "in  ac- 
cordance with  the  party  rules  as  is  now  or 
hereafter  may  be  provided  by  law." 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Application  by  the  commonwealth,  on  the 
relation  of  John  L.  Klnsey  and  others,  for 
writ  of  mandamus,  directed  to  Rudolph 
Blankenburg  and  others,  county  commission- 
ers. From  a  judgment  denying  the  writ,  re- 
lators appeal.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Thomas  Raeburn  White,  Alex.  Simpson, 
Jr.,  and  George  S.  Graham,  for  appellants. 
John  H.  Fow  and  Abraham  M.  Bletler,  for 
appellee. 

MITCHELL,  C.  J.  The  act  of  February 
17,  1906  (P.  L.  36),  Is  an  enactment  to  syste- 
matize, regulate,  and  put  under  control  of 
positive  law  party  nominations  for  public  of- 
fice. It  Is  the  latest  of  a  series  of  statutes 
extending  the  direct  and  Immediate  control 
of  law  over  methods  and  details  of  the  exer- 
cise of  the  elective  franchise  which  previous- 
ly had  been  left  in  the  unrestricted  discretion 
and  control  of  individuals  or  party  managers. 


Under  the  earlier  system  ballots  were  prepar- 
ed by  Individuals  or  party  officers  In  any 
form  they  desired,  and  nominations  were 
made  by  party  machinery,  usually  conven- 
tions, under  party  rules  and  at  Irregular 
dates.  Justly  or  unjustly  these  steps,  which 
practically  controlled  nominations  and  elec- 
tions, were  exposed  to  the  suspicion  of  ma- 
nipulation, not  for  convenience  of  party  vot- 
ers alone,  but  for  undue  advantage  to  Indi- 
viduals and  party  cliques.  The  act  of  1906 
was  passed  to  put  an  end  to  this  system.  Its 
first  requirement  Is  uniformity  throughout 
the  state,  and  In  the  first  section  it  is  enact- 
ed that  it  shall  be  known  as  the  "uniform 
primaries  act"  It  provides  that  there  shall 
be  two  primary  elections  in  each  year — one 
on  the  fourth  Saturday  before  the  February 
election,  to  be  known  as  the  "winter  pri- 
mary"; the  other  on  the  first  Saturday  of 
June  (except  In  the  years  of  presidential  elec- 
tions), to  be  known  as  the  "spring  primary." 
These  dates  are  fixed  by  the  statute,  and 
there  Is  no  claim  by  any  one  that  there  is 
any  discretion  in  anybody  to  alter  them. 
Then  follow  a  series  of  provisions  which  give 
rise  to  the  present  case.  So  far  as  they  are 
necessary  to  specify  for  present  purposes, 
they  are  contained  in  section  3,  by  which: 
(a)  "On  or  before  the  ninth  Saturday  preced- 
ing the  spring  primary  the  Secretary  of  the 
commonwealth  shall  send  to  the  county  com- 
missioners a  written  notice  setting  forth  the 
number  of  congressmen  and  officers  of  the 
commonwealth  not  nominated  by  state  con- 
ventions, to  be  elected  or  voted  for  at  the 
next  succeeding  general  election."  (b)  "Up- 
on receipt  of  such  notices  and  beginning 
within  one  week  thereafter  such  county  com- 
missioners shall  publish  •  *  •  the  names 
of  all  officers  for  which  nominations  are  to 
be  made  or  candidates  for  the  party  offices 
to  be  elected  within  the  county  at  the  ensu- 
ing primary,  at  least  once  each  week  for 
three  successive  weeks  In  two  newspapers," 
etc.  By  sections  4,  5,  6,  et  seq.,  the  county 
commissioners  are  to  prepare  official  primary 
ballots  for  each  party.  Names  may  be  put 
on  the  official  ballot  on  petition  by  qualified 
electors  filed  at  least  four  weeks  prior  to  the 
primary  with  the  Secretary  of  the  common- 
wealth, who,  immediately  after  such  filing, 
shall  forward  to  the.  county  commissioners  a 
correct  list  of  the  candidates  of  each  party 
for  the  various  offices  as  contained  in  such 
petitions.  These  provisions  do  not  refer  to 
the  exact  matters  now  in  controversy,  but 
are  referred  to  as  bearing  on  the  general  in- 
tent and  construction  of  the  act. 

The  exact  question  is  whether  the  provi- 
sions of  section  3  as  to  time  are  mandatory. 
We  do  not  understand  that  any  claim  is 
made  that  any  of  the  requirements  them- 
selves are  not  mandatory,  but  that  If  circum- 
stances are  such  that  conveniens  can  be 
served  and  the  substance  of  the  requirements 
obeyed,  the  direction  as  to  time  may  be  treat- 
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ed  as  directory  only.  Tbls  contention  1b  not 
tenable.  As  already  Bald,  the  tbings  to  be 
done  are  a  series  of  prescribed  steps  for  a 
prescribed  purpose.  The  terminus  ad  quem 
whereto  they  all  lead  is  the  spring  primary, 
whose  date  Is  fixed  and  immovable.  Tbe  In- 
itiatory step  of  tbe  series  is  tbe  notice  by  the 
Secretary  of  the  commonwealth  to  the  coun- 
ty commissioners,  and  the  next  is  tbe  publica- 
tion. For  these  the  statute  fixes  in  positive 
terms  the  exact  time,  "on  or  before  the  ninth 
Saturday  preceding  the  spring  primary,"  for 
the  notice,  and  the  publication  to  begin  "with- 
in a  week"  after  receipt  of  the  notice,  and  to 
be  "at  least  once  each  week  for  three  succes- 
sive weeks."  Tbe  argument  Is  that  the  sub- 
stantial requirement  is  a  reasonable  time  for 
the  electors  and  others  for  the  purpose  In- 
dicated, and,  if  that  Is  given,  the  intent  of 
the  statutes  is  fulfilled.  But  reasonable  time 
Is  matter  of  opinion,  on  which  there  may  be 
large  differences.  It  Is  plain  as  a  practical 
matter  that  tbe  duties  imposed  on  the  county 
commissioners  and  others  in  the  preparation, 
distribution,  etc.,  of  ballots  are  such  In  a 
large  city  like  Philadelphia  that  between  tbe 
statutory  dates  there  is  no  time  to  spare  for 
even  a  diligent  performance,  and  a  delay  in 
any  of  the  steps  throws  all  the  subsequent 
ones  back  and  Interferes  perhaps  seriously' 
with  their  performance.  If  the  Secretary 
may  think  seven  weeks  preceding  the  primary 
early  enough  for  notice,  and  the  county  com- 
missioners think  two  weeks  after  receipt 
of  notice  early  enough  to  begin  publication, 
there  would  be  confusion  at  once,  and  who  is 
to  decide?  But  the  conclusive  objection  is 
that  this  construction  would  restore  in  large 
measure  tbe  practical  individual  and  party 
control  of  the  whole  subject  which  was  the 
obnoxious  feature  of  the  previous  system  the 
act  was  Intended  to  take  away.  What  is  rea- 
sonable time,  as  already  said,  is  matter  on 
which  opinions  may  fairly  differ,  and  to  set- 
tle all  questions  on  that  subject  the  law  itself 
-fixes  reasonable  time  and  its  provisions  are 
mandatory.  If  there  were  any  doubt  of  this 
on  the  general  construction  of  the  act,  the 
provision  of  clause  3  of  section  2  would  ef- 
fectually settle  it  "No  •  •  •  candidates 
for  the  public  offices  herein  specified  [shall] 
be  nominated  in  any  other  manner  than  as 
set  forth  In  this  act"  The  principal  object 
of  the  act  was  to  break  up  "snap  conven- 
tions" and  other  devices  for  unfair  ends  un- 
der the  old  system,  and  one  of  Its  principal 
means  of  so  doing  was  to  enforce  uniformity 
of  time  as  well  as  methods.  Its  provisions 
for  that  purpose  are  mandatory.  It  is  not 
Intended  to  express  any  opinion  on  the  conse- 
quences of  an  omission  or  imperfect  execu- 
tion, accidental  or  intentional,  of  any  of  the 
prescribed  steps,  or  the  means  of  remedy  In 
such  case.  It  will  be  time  enough  to  consider 
them  if  occasion  should  unfortunately  arise. 
The  foregoing  relates  to  tbe  ordinary  and 
regular  mode  under  section  8  of  the  act  of 
making  nominations,  where  the  vacancies  are 


known  in  advance  In  the  usual  time.  Other 
vacancies  "happening  or  existing  after  the 
date  of  the  primary"  are  to  be  filled  under 
section  12  "in  accordance  with  the  party  rules 
as  Is  now  or  hereafter  may  be  provided  by 
law."  The  first  Saturday  of  June,  the  date 
fixed  by  law  for  the  primary  election,  comes 
this  year  on  June  1st,  and  the  ninth  Satur- 
day preceding  was  March  30th.  Prior  to  the 
latter  date  the  Secretary  of  tbe  common- 
wealth notified  the  county  commissioners  of 
Philadelphia  of  the  vacancies  in  office  to  be 
nominated  for  at  the  primary,  Including,  in- 
ter alia,  two  judges  of  the  court  of  common 
pleas  No.  1.  This  was  In  accordance  with 
the  facts  as  they  were  then  and  up  to  March 
30th.  and  the  commissioners  commenced  the 
publication  required  by  the  statute  on  April 
5th.  On  April  16th,  after  the  second  of  the 
three  publications  required  had  been  made, 
the  Secretary  notified  the  commissioners  that 
an  additional  vacancy  had  occurred  in  com- 
mon pleas  No.  1  by  tbe  resignation  of  Judge 
Biddle,  and  under  advice  of  counsel  directed 
them  to  change  their  publication  of  notice, 
accordingly,  and  to  print  at  the  head  of  the 
judicial  column  of  the  official  ballot  the  words 
"Vote  for  three."  The  commissioners,  under 
advice  of  counsel,  declined  to  follow  this  di- 
rection, and  this  application  is  for  a  manda- 
mus to  compel  them  to  do  so.  The  first  no- 
tice from  the  Secretary  and  the  publication 
by  the  commissioners  were  in  strict  accord- 
ance with  the  law  under  the  facts  as  they 
then  were,  and  tbe  proceedings  were  thus 
regularly  commenced  under  section  3.  Tbe 
provisions  of  that  section  as  to  time  being 
mandatory,  the  third  vacancy  occurred  too 
late  for  the  nomination  to  be  made  under 
that  section,  and  It  necessarily,  therefore, 
falls  under  the  alternative  provisions  of  sec- 
tion 12. 
Tbe  judgment  is  affirmed. 


(M  Pa.  SO) 

In  re  TANNER'S  ESTATE. 

Appeal  of  SHERMAN  et  al. 

(Supreme   Court  of   Pennsylvania.    May  20, 
1907.) 

Guardian  and  Wabd— Sale  of  land— Pub- 
chase  BY  GUABDIAN. 

A  sale  of  a  minor's  interest  will  be  set  aside, 
without  proof  of  fraud  or  inadequacy  of  price, 
where  it  was  made  by  the  guardian  to  secure  for 
himself  and  others  the  title  to  the  land  sold. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  §  370.] 

Appeal  from  Orphans'  Court,  McKean 
County. 

In  the  matter  of  the  estate  of  Stella  A. 
Curtis  Tanner,  minor.  From  a  decree  Betting 
aside  guardian's  sale,  Bryant  E.  Sherman  and 
others  appeal.    Affirmed. 

Bouton,  P.  J.,  filed  the  following  opinion  In 
the  court  below: 

"From  the  record  it  appears  that  Wallace 
E.  Curtis  died  at  Bradford,  in  this  county, 
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on  August  22,  1888,  Intestate,  leaving  a 
widow,  Dillie  Curtis,  since  intermarried  with 
Jacob  Dollmetscb,  and  a  daughter,  Stella  A. 
Curtis,  all  of  whom  reside  In  this  county; 
that  on  or  about  August  27,  1888,  letters  of 
administration  were  issued  to  the  said  Dillie 
Curtis,  and  that  on  November  9,  1903,  Bryant 
E.  Sherman  was  appointed  guardian  of  said 
minor  daughter,  Stella  A.  Curtis;  that  the 
said  Wallace  E.  Curtis  was,  prior  to  his  de- 
cease, seised  and  possessed  of  a  certain  tract 
of  land  situated  in  this  county,  known  as  the 
'Mantz  farm,'  containing  130  acres  and  93 
perches ;  that  the  right  to  take  the  petroleum, 
rock  oil,  and  gas  In,  underlying,  or  appurte- 
nant to  the  said  land  was  reserved  by  the 
grantors  of  the  said  Wallace  E.  Curtis  for 
the  term  of  20  years  from  August  26,  1885, 
there  being  at  that  time  upon  the  said  land 
19  wells  producing  oil.  It  further  appears 
that  by  Bundry  conveyances  the  said  Bryant 
E.  Sherman,  Charles  F.  Schwab,  and  D.  E. 
Haffey  became  the  owners  of  the  said  wells 
and  oil  rights  so  reserved,  and  were  in  posses- 
sion and  operating  the  same  at  the  time  the 
petition  for  sale  was  presented  in  this  case. 
It  further  appears  from  the  petition  that  the 
said  minor,  Stella  A.  Curtis,  would  become 
the  owner  of  the  said  oil  right  so  reserved 
by  the  grantor  of  Wallace  E.  Curtis  on  Au- 
gust 26,  1905,  subject  to  the  dower  right  of 
her  mother.  On  December  14,  1903,  the  said 
Bryant  E.  Sherman,  guardian,  presented  his 
petition  to  this  court  praying  for  an  order 
authorizing  private  sale  to  Charles  F.  Schwab 
of  the  interest  of  his  said  ward,  Stella  A. 
Curtis,  In  and  to  the  petroleum  or  rock  oil 
and  gas  In  the  said  tract  of  land  for  the  sum 
of  $1,660.67 ;  and  on  the  same  day  the  court 
authorized  said  private  sale,  the  purchase 
price  to  be  paid  in  cash.  Following  this  or- 
der deed  was  made  and  executed  by  the 
guardian  to  the  said  Charles  F.  Schwab,  pur- 
chaser, which  deed  was  duly  acknowledged 
and  delivered  to  the  said  Charles  F.  Schwab. 
On  September  14,  1904,  the  said  Stella  A. 
Curtis,  then  Intermarried  with  Edward  Tan- 
ner, by  her  next  friend,  the  said  Edward 
Tanner,  presented  her  petition  to  this  court, 
praying  that  the  sale  to  Charles  F.  Schwab 
be  set  aside  and  the  decree  of  confirmation 
be  revoked,  and  for  a  decree  directing  a  recon- 
veyance of  the  said  oil  right  and  restitution 
of  the  purchase  money.  Upon  this  petition 
rule  to  show  cause  was  granted,  to  which 
rule  the  said  Bryant  E.  Sherman,  Charles  F. 
Schwab,  and  D.  E.  Haffey  each  filed  separate 
answers. 

"The  petition  avers  that  the  sale  was  made 
and  consummated  under  an  arrangement  be- 
tween the  said  D.  E.  Haffey,  Charles  F. 
Schwab,  and  Bryant  E.  Sherman,  In  which  it 
was  agreed  that  a  sale  thereof  should  be 
made  for  the  sole  purpose  of  obtaining  a  title 
to  said  oil  right  in  the  said  Charles  F. 
Schwab,  and  that  he  should  thereafter  make 
a  transfer  of  the  portion  of  the  same  to  the 
said  D.  B.  Haffey  and  Bryant  E.  Sherman 


according  to  the  respective  interests  In  said 
land,  and  that  said  agreement  had  been  con- 
summated and  carried  out,  and  said  parties 
are  now  the  owners  thereof  and  In  possession 
of  the  same.  These  allegations  are  not  de- 
nied by  the  respondents,  Bryant  E.  Sherman; 
Charles  F.  Schwab,  and  D.  E.  Haffey,  or  ei- 
ther of  them.  From  the  evidence  It  appears 
that  the  said  Stella  A.  Curtis  was  19  years  of 
age  on  the  19th  day  of  March,  1906,  that  the 
rights  to  the  oil  and  gas  which  were  owned 
by  Sherman,  Schwab,  and  Haffey  were  about 
to  expire,  and  they,  being  desirous  of  contin- 
uing the  operations  for  oil  and  gas  and  of  be- 
coming the  owners  thereof,  talked  the  mat- 
ter over  with  the  widow  in  the  office  of  at- 
torney Burdick,  and  it  was  there  understood 
and  arranged  that  Bryant  E.  Sherman  was 
to  be  appointed  guardian,  was  to  make  the 
application  to  the  court  to  sell  the  Interest  of 
his  ward  to  Charles  F.  Schwab,  and  that 
Schwab  was  to  become  the  purchaser,  not  for 
himself  alone,  but  for  the  Joint  Interest  of 
himself,  Bryant  E.  Sherman,  and  D.  E.  Haf- 
fey, and  was  to  convey  to  Sherman  and  Haf- 
fey an  Interest  In  the  same  corresponding  In 
quantity  to  the  Interest  which  they  held  prior 
to  the  sale.  This  brings  us  to  the  considera- 
tion of  the  question  as  to  the  rights  of  the 
ward  to  avoid  the  sale. 

"Counsel  for  the  respondents  take  the  posi- 
tion that,  the  sale  having  been  finally  con- 
summated, and  deed  executed,  acknowledged, 
and  delivered,  it  is  too  late  for  the  ward  to 
disaffirm  the  sale.  With  this  contention  we 
cannot  agree.  In  our  opinion  she  has  the 
right  at  any  time  before  arriving  at  the  age 
of  21  years  and  within  a  reasonable  time 
thereafter  to  disaffirm  and  avoid  the  sale.  If 
the  rule  were  otherwise,  the  rights  of  minors 
in  real  estate  would  have  no  protection,  and 
their  lands  might  be  frittered  away  by  an 
unscrupulous  guardian  without  their  knowl- 
edge, and  they  be  left  without  a  remedy. 
The  petition  for  the  sale  of  the  land  Is  en- 
tirely silent  as  to  the  purpose  of  the  purchas- 
er to  convey  an  Interest  to  the  guardian  and 
to  D.  E.  Haffey  under  a  previous  arrange- 
ment so  to  do,  and  no  Information  of  this 
Intent  was  given  to  the  court  True  It  is 
that  the  answers  of  the  respondents  deny 
any  fraud  In  the  transaction  or  any  Inade- 
quacy of  price,  and  it  may  be  that  the  price 
paid  was  all  the  Interest  of  the  minor  was 
reasonably  worth.  Be  that  as  it  may  the 
fact  that  the  guardian  without  leave  of  court 
made  the  sale  with  the  understanding  that  he 
was  to  have  an  interest  In  the  property  re- 
conveyed  to  him  puts  him  In  the  same  posi- 
tion as  a  guardian  purchasing  at  his  own 
sale,  and  amounts  to  a  fraud  hi  law,  and 
gives  the  ward  the  right  to  avoid  the  sale  at 
her  election.  As  we  understand  the  law, 
where  a  trustee  purchases  at  his  own  sale 
the  Interest  of  his  cestui  que  trust,  the  sale 
is  avoidable  at  the  election  of  the  cestui  que 
trust  without  proof  of  actual  fraud.    The 
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rule  that  a  party  will  not  be  elected  to  pur- 
chase and  hold  property  for  his  own  use  and 
benefit  to  which  he  stands  In  a  fiduciary  re- 
lation, if  contested  by  the  cestui  que  trust,  is 
inflexible,  and  without  regard  to  the  consider- 
ation paid  or  the  honesty  of  the  intent 
Chorpennlng's  Appeal,  32  Pa.  815,  72  Am. 
Dec  789;  Beeson  v.  Beeson,  9  Pa.  279.  No 
person  acting  in  a  fiduciary  character  can 
purchase  at  his  own  sale,  directly  or  indi- 
rectly, or  acquire  by  purchase,  any  Interest 
In  the  trust  estate,  without  the  consent  of 
the  beneficiary  or  others  Interested  therein, 
or  of  the  court  having  Jurisdiction  of  the 
trust  Brittaln's  Estate,  28  Pa.  Super.  Ct 
144.  See,  also,  Shuman'a  Appeal,  27  Pa.  64; 
Hannum's  Appeal,  2  Penny.  103.  Or  unless, 
If  selling  under  a  power,  he  Is  by  Its  terms 
permitted  to  purchase.  Brittaln's  Estate,  su- 
pra. Under  the  facts  In  this  case  the  sale 
must  be  set  aside. 

"And  now,  to  wit  November  24,  1906,  the 
sale  made  to  Charles  F.  Schwab,  under  de- 
cree of  December  14,  1903,  is  Bet  aside,  and 
the  decree  of  the  court  confirming  the  same 
revoked,  without  prejudice  to  the  rights  of 
bona  fide  purchasers  or  mortgagees  without 
notice.  And  it  Is  further  ordered  and  de- 
creed that  the  said  Bryant  E.  Sherman  re- 
fund to  Charles  F.  Schwab  the  purchase 
money  paid  by  him,  and  that  the  said  Bry- 
ant E.  Sherman,  Charles  F.  Schwab,  and  D. 
B.  Haffey  pay  the  costs  of  the  proceedings 
for  the  sale  of  the  said  properly  and  the 
costs  of  these  proceedings.'' 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

R.  B.  Stone,  Thomas  H.  Murray,  and  W. 
E.  Burdick,  for  appellants.  John  G.  John- 
son and  Mullin  &  Mullln,  for  appellee 

PER  CURIAM.  The  fart,  alleged  In  the 
petition  and  not  denied  in  the  answer,  that 
the  sale  of  the  minor's  Interest  in  land  was 
made  by  ber  guardian  for  the  purpose  of 
securing  for  himself  and  others  the  title 
thereto,  was  sufficient  ground  for  setting  aside 
the  sale  without  proof  of  actual  fraud  or  in- 
adequacy of  price.  That  the  Intent  was  hon- 
est and  a  full  consideration  was  paid  does 
not  prevent  the  application  of  the  rule  that 
a  person  assuming  a  fiduciary  relation  to- 
wards another  in  regard  to  property  Is  dis- 
abled from  using  his  power  for  his  private 
benefit  and  that  he  cannot  directly  or  Indi- 
rectly become  a  purchaser  at  his  own  sale. 
It  is  a  rule  founded  on  public  policy,  to  pre- 
vent a  conflict  between  Interest  and  duty. 
It  is  said  In  the  notes  to  Fox  v.  Mackreath, 
1  Lead.  Cases  in  Equity,  239:  "It  matters 
not  that  there  was  no  fraud  contemplated 
and  no  Injury  done.  The  rule  is  not  intend- 
ed to  be  remedial  of  actual  wrong,  but  pre- 
ventive of  the  possibility  of  it  It  is  one  of 
those  processes,  derived  from  .the  system  of 
trusts,  by  which  a  court  of  chancery  turns 
parties  away  from  wrong,  and  from  the  pow- 


er of  doing  wrong,  by  making  their  art  In- 
stantly inure  In  equity  to  the  rightful  pur- 
pose. The  cases  are  uniform  In  declaring 
that  it  matters  not  bow  innocent  and  bona 
fide,  and  free  from  the  suggestion  of  fault 
the  transaction  may  be." 

The  judgment  is  afllrmed,  at  the  cost  of 
the  appellants.  * 


(213  Pa.  389) 

DICK  v.  HUIDEKOPER. 

(Supreme  Court  of  Pennsylvania.    April  27, 
1907.) 

Appeal— Insufficient  Findings— Remand. 

_  Where  an  appeal  is  taken  from  an  order 
disposing  of  exceptions  to  a  referee's  report, 
and  there  have  been  no  findings  as  to  a  material 
fact,  the  record  will  be  remitted,  with  directions 
to  recommit  the  case  to  the  referee  for  such 
findings. 

Appeal  from  Court  of  Common  Pleas,  Craw- 
ford County. 

Action  by  Samuel  B.  Dick  against  Arthur 
C.  Huidekoper.  From  a  decree,  both  plain- 
tiff and  defendant  appeal.  Remitted  for  cor- 
rections. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

D.  T.  Watson,  George  F.  Davenport,  Alfred 
G.  Church,  and  Johns  McCleave,  for  appel- 
lant Samuel  S.  Menard,  John  O.  McClin- 
tock,  and  John  E.  Reynolds,  for  appellee. 

PER  CURIAM.  In  this  case  we  have  not 
discovered  error  In  connection  with  any  ques- 
tion of  fart  or  of  law  that  was  raised  and 
passed  upon  below.  On  the  material  ques- 
tion of  fart  as  to  whether  Dick  advanced 
for  Huidekoper,  in  the  nature  of  a  loan,  3,000 
shares  of  the  capital  stock  of  the  Pittsburg; 
Shenango  &  Lake  Erie  Railroad  Company  in 
what  is  known  as  the  "Carnegie  deal,"  there 
is  no  distinct  finding,  and  the  record  is  re- 
mitted, with  direction  that  the  court  recom- 
mit the  case  to  the  referee,  that  he  may  pass 
upon,  subject  to  its  review,  this  one  question, 
on  the  evidence  already  taken  before  him, 
and,  If  there  should  be  a  finding  that  such 
stock  was  advanced  for  Huidekoper,  In  the 
nature  of  a  loan,  Dick  Is  to  be  credited  with 
the  same,  at  Its  market  value  at  the  time  of 
the  trial  before  the  referee,  December  9, 1901, 
together  with  Interest. 


(218  Pa.  401) 

YOHO  et  al.  v.  ALLEGHENY  COUNTY  et  at. 

(Supreme   Court   of   Pennsylvania.    May  20, 
1907.) 

1.  Statutes— Amendment— Title  of  Act. 

Act  April  3,  1903  (P.  L  136),  amending 
Act  May  22,  1805,  authorizing  the  erection  of 
soldiers'  monuments,  and  reciting  the  title  of 
such  amended  act  in  its  own  title,  is  a  suffi- 
cient notice  of  a  provision  in  the  amended  act 
allowing  county  commissioners  in  counties  hav- 
ing a  population  of  over  500,000  and  less  than 
1,000,000  to  erect  a  building  in  memory  of  the 
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soldier*  and  sailors  In  the  War  of  tne  Rebellion 
from  such  counties;  a  memorial  hall  being  in 
the  nature  of  a  monument. 
2.  Same— Locai,  Acts. 

Act  April  3,  1903  (P.  L.  186),  authorizing 
county  commissioners  in  counties  having  a  popu- 
lation of  over  500,000  and  less  than  1,000,000 
to  erect  a  memorial  hall  or  building  in  memory 
of  the  soldiers  and  sailors  of  the  War  of  the 
Rebellion,  is  not  a  local  act  regulating  the  af- 
fairs of  Allegheny  county  alone,  but  is  a  classi- 
fication of  counties  according  to  population  in 
order  to  permit  expenditure  of  public  money  in 
a  specified  way. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol..  44,  Statutes,  g  102.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  by  George  D.  Yoho  and  Henry  Werrles 
against  Allegheny  County  and  others.  From 
a  decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Shafer,  J.,  of  the  court  below,  stated  the 
case  to  be  as  follows: 

"The  bill  in  this  case  is  by  citizens  and 
taxpayers  of  the  county  against  the  county 
commissioners,  to  enjoin  them  from  erecting 
a  memorial  .hall  under  the  provisions  of  the 
act  of  April  12,  1905,  upon  the  allegations 
that  the  act  is  unconstitutional  and  void. 
The  bill  alleges  that  under  the  provisions  of 
an  act  of  April  12,  1905  (P.  L.  140),  the  pro* 
ceedings  mentioned  in  that  act  have  been  ta- 
ken up  to  and  Including  a  vote  of  the  qual- 
ified electors  of  the  county  In  favor  of  the 
erection  of  a  memorial  hall,  and  that  the 
county  commissioners  are  proceeding  to  car- 
ry out  the  provisions  of  that  act  by  purchas- 
ing a  site  and  engaging  architects  to  submit 
plans  for  the  same,  and  that  they  Intend  to 
levy  a  tax  to  provide  for  the  cost  of  it,  and 
that  this  tax  will  be  a  charge  upon  the  plain- 
tiffs, together  with  all  other  taxpayers  of  the 
county.  The  plaintiffs  in  this  case  claim 
that  the  act  of  1905  above  mentioned  Is  un- 
constitutional and  void.  The  respondents 
claim  that  it  Is  valid,'  and  they  further  claim 
that,  whether  it  is  or  not.  they  are  fully  au- 
thorized to  erect  a  memorial  hall  as  a  monu- 
ment to  the  soldiers  and  sailors  of  the  Re- 
bellion by  the  act  of  May  22, 1895  (P.  L.  96) ; 
the  bill  showing  that  the  requisites  of  that 
act  have  been  complied  with  by  them.  To 
the  latter  claim  the  plaintiffs  reply  that  a 
memorial  hall  is  not  a  monument  within  the 
meaning  of  the  act  of  1896,  to  which  the  re- 
spondents rejoin  that  it  is  such  a  monument 
within  the  meaning  of  that  act,  aud  that  in 
addition  they  have  power  to  erect  a  memor- 
ial hall  by  the  act  of  April  3,  1903  (P.  L. 
136),  which  provides,  as  as  amendment  to 
the  act  of  1895,  that  in  a  class  of  counties  of, 
which  Allegheny  county  is  one  a  memorial 
hall  may  be  erected  under  that  act;  and  to 
the  latter  part  of  this  claim  the  plaintiffs  al- 
lege by  way  of  surrejoinder  that  the  act  of 
1903  is  also  unconstitutional.  The  court  up- 
held the  constitutionality  of  the  act  and  dis- 
missed the  bill." 

Argued  before    MITCHELL,    C  J„    and 


FELL,    MESTREZAT,    POTTER,    and   BL- 
KIN,  JJ. 

R.  S.  Martin  and  Jere  Carney,  for  appel- 
lants. W.  A.  Stone  and  A.  B.  Hay,  for  ap- 
pellees. 

MITCHELL,  C.  J.  As  a  matter  of  strict 
pleading,  the  demurrer,  setting  up,  inter  alia, 
laches  after  notice,  was  bad  as  a  speaking 
demurrer,  and  should  have  been  overruled; 
but  as  the  only  questions  In  the  case  are  of 
law,  there  being  no  facts  in  dispute,  and  the 
subject-matter  is  one  Involving  considerable 
expenditure  of  public  money,  which  should 
not  be  kept  in  unnecessary  suspense,  the 
court,  with  the  acquiescence  of  counsel,  has 
considered  the  legal  question  on  Its  merits. 

The  decree  might  well  be  affirmed  on  the 
view  of  the  learned  Judge  below  that  the 
proposed  building  is  a  monument  within  the 
act  of  1895.  Appellants  quote  Society  of  Cin- 
cinnati's Appeal,  154  Pa,  621,  26  Atl.  647, 
20  L.  R.  A.  323,  and  Spangler  v.  Gallagher, 
182  Pa.  277,  37  Atl.  832,  as  holding  that  a 
monument  is  not  a  building,  but  neither  case 
holds  that  a  building  may  not  be  a  monu- 
ment On  the  contrary,  it  is  said  in  the 
former  that  "a  monument  may  take  the 
shape  of  a  memorial  hall  or  other  building, 
though  that  is  not  the  general  sense  of  the 
word,  and  will  not  be  presumed."  But  s 
clear  authority  to  sustain  the  decree,  free 
of  all  question  of  strained  construction,  is 
found  in  the  act  of  April  3, 1903  (P.  L.  136), 
which  expressly  authorizes  the  erection  of 
a  memorial  ball.  That  act  Is  entitled  "An 
act  to  amend"  the  act  of  May  22,  1895,  and, 
after  reciting  the  first  section  for  re-enact- 
ment, proceeds:  "Provided,  however,  that 
in  counties  having  a  population,  as  comput- 
ed by  the  United  States  census  of  the  year 
one  thousand  nine  hundred,  of  over  five  hun- 
dred thousand  and  less  than  one  million  in- 
habitants, said  petition  may  pray  for  the 
erection  of  a  memorial  hall,  and,  if  approved 
as  above  provided,  the  county  commissioner* 
of  said  county  shall  be  authorized  to  ac- 
quire by  purchase  or  by  the  exercise  or  right 
of  eminent  domain,  the  necessary  site,  and 
shall  be  authorized  to  erect  and  maintain 
thereon,  at  the  county  seat,  a  suitable  mem- 
orial hall  or  buildings,  in  memory  of  the 
soldiers  and  sailors  of  the  late  war  of  the 
rebellion  from  such  counties." 

It  is  argued  by  appellants  that  this  act 
Is  unconstitutional  in  two  respects:  First, 
that  the  title  gives  no  notice  of  the  proviso 
that  a  memorial  hall  may  be  erected,  which 
is  the  real  amendment  introduced ;  and,  sec- 
ond, that  the  amendment  makes  it  a  local 
act  regulating  the  affairs  of  Allegheny  coun- 
ty. Neither  objection  is  tenable.  The  title 
to  an  act  is  not  required  to  be  a  complete  in- 
dex to  its  contents,  and  the  title  of  an  amend- 
ing or  supplementary  act  is  sufficient,  if  It 
declares  Itself  to  be  such  and  its  provisions 
are  germane  to  the  subject  of  the  original. 
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In  re  Borough  of  Pottstown,  117  Pa.  538,  12 
Atl.  573;  Philadelphia  v.  Ridge  Ave.  Pass. 
Ry.  Co.,  142  Pa.  484,  21  Atl.  982,  24  Am.  St 
Rep.  612.  The  title  of  the  act  of  May  22, 
1895  (P.  L.  96),  Is  "An  act  authorizing  the 
county  commissioners  of  the  several  counties 
of  this  commonwealth  to  erect  or  complete 
and  maintain  a  suitable  monument  at  the 
county  seat  of  each  county,  in  memory  of  the 
soldiers  and  sailors  of  the  late  war."  There 
can  be  no  question  that  this  act  deals  with 
a  single  subject  and  that  it  is  clearly  ex- 
pressed in  the  title.  The  title  of  the  act  of 
1903  Is  "An  act  to  amend"  the  act  of  1895, 
reciting  the  title  in  full.  The  subject  of 
both  acts,  to  wit,  a  monument  to  the  soldiers 
and  sailors  of  the  late  war,  is  the  same,  and 
the  provisions  of  the  later  act  are  entirely 
germane,  for  they  do  no  more  than  define  for 
certain  counties  what  the  word  "monument" 
may  be  construed  to  cover.  There  Is  no  seri- 
ous difficulty  in  so  construing  the  original 
act,  as  was  done  by  the  learned  judge  below ; 
but  the  Legislature,  either  thinking  Itself 
that  the  construction  might  be  doubtful  or 
that  It  might  be  the  subject  of  challenge  in 
the  courts,  put  it  at  rest  by  the  amending  act 

It  Is  argued  by  appellants  that  the  sub- 
stantial amendment  is  Introduced  under  a 
proviso,  and  that  that  Is  not  the  office  of  a 
proviso.  But  the  objection  Is  merely  verbal 
and  without  substance.  The  first  part  of 
the  section  authorizes  the  county  commis- 
sioners, under  certain  conditions,  to  erect  a 
monument  and  the  new  clause  provides  that 
In  certain  counties  the  monument  may  take 
the  form  of  a  memorial  hall.  Whether  the 
addition  was  Introduced  by  the  words  "pro- 
vided, however,"  or  the  words  "and  further," 
or  any  similar  phrase,  makes  no  difference 
whatever  in  the  meaning  or  the  notice  to 
the  legislators  passing  the  act  or  to  the  par- 
ties interested  in  and  to  be  affected  by  Its 
passage. 

It  is  further  objected  that  the  act  Is  un- 
constitutional, because  it  is  local  and  regu- 
lates the  affairs  of  Allegheny  county.  But 
on  this  point  it  is  only  necessary  to  say  that 
the  act  is  pro  tanto  a  classification  of  coun- 
ties according  to  population  for  the  purpose 
of  authorizing  the  expenditure  of  public 
money  in  a  specified  way.  Com.  v.  GUUgan, 
195  Pa.  504.  46  Atl.  124;  Seabolt  v.  Com'rs 
of  Northumberland  County,  187  Pa.  318,  41 
Atl.  22. 

The  decree  is  affirmed. 


(ZU  Fa.  «B) 
COMMONWEALTH  v.  KARAMARKOVIO. 

(Supreme   Court  of   Pennsylvania.    May   20, 
1907.) 

L  Cbiminal  Law— Opinion  Evidence. 

On  trial  for  murder,  the  evidence  showed 
that  the  prisoner,  when  arrested,  was  wearing  a 
hat  belonging  to  the  murdered  man.  Held,  that 
a  doctor  who  had  examined  both  may  testify 
that  the  location  of  certain  cuts  in  the  hat  cor- 


responded to  cuts  on  the  head  of  the  murdered 
man. 

2.  Homicide— Evidence. 

Where  a  knife  offered  in  evidence  was  found 
at  the  spot  where  the  prisoner  was  arrested,  and 
the  murder  was  committed  with  a  knife,  the  con- 
nection of  the  knife  with  the  crime  is  for  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  374.] 

3.  Chiminal  Law— Objection  to  Evidence. 

Where  several  articles  are  offered  in  evi- 
dence, and  objection  is  made  to  the  offers  as  a 
whole,  and  certain  of  them  are  admissible,  the 
objection  is  properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal   Law,  {  1634.] 

4.  Same. 

On  a  trial  for  murder,  circumstantial  evi- 
dence is  admissible,  though  there  are  eyewit- 
nesses to  the  crime. 

5.  Same— Failure  to  Caix  Witness. 

Where  it  does  not  appear  that  the  district 
attorney  knew  anything  of  an  alleged  eyewitness 
until  another  witness  had  testified  to  the  fact 
the  assignment  of  error  based  on  the  nonproduc- 
tion  of  such  witness  will  not  be  sustained. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Cambria  County. 

Marko  Karamarkovlc  was  convicted  of 
murder  In  the  first  degree,  and  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Walter  Jones  and  M.  B.  Stephens,  for  ap- 
pellant   J.  W.  Leech  and  D.  P.  Welmer,  for 

the  Commonwealth. 


MITCHELL,  O.  J.  Counsel  seem  to  be 
slow  in  learning  that  the  multiplication  of 
assignments  of  error  upon  trivial  points, 
having  no  substantial  bearing  on  the  merits 
of  the  issue,  are  always  Injurious  to  an  ap- 
pellant's case  by  their  Inevitable  suggestion 
that  the  record  has  been  hunted  over  less  to 
discover  real  error  or  Injustice  than  to  pick 
a  flaw  on  which  to  hang  an  objection.  As- 
signments of  error  in  criminal  cases  are  par- 
ticularly open  to  this  Inference.  In  this  case 
the  fact  that  the  deceased  was  killed  by 
stab  wounds  under  circumstances  that  made 
it  murder  was  undisputed,  and  the  defense 
was  an  alibi.  The  only  Issue,  therefore,  was 
whether  the  prisoner  was  the  man  who  did 
the  killing,  and,  if  so,  the  degree  of  the 
crime  The  case  was  submitted  to  the  jury 
in  a  full  and  careful  charge  covering  all  the 
matters  open  to  doubt  Of  the  17  assign- 
ments of  error,  mostly  hypercritical  objec- 
tions to  the  charge,  only  a  few  need  be  spe- 
cially referred  to. 

.  The  deceased  and  a  friend  were  nearlng 
their  home  shortly  after  dark  on  a  Novem- 
ber evening,  when  a  man  rushed  across  the 
street  or  out  of  an  alley,  stabbed  them  both, 
and  then  ran  up  the  alley.  There  was  no 
preliminary  quarrel,  and  no  motive  appear- 
ed, except  the  suggestion  of  racial  antipathy ; 
all  the  parties  being  foreigners.  The  deceas- 
ed, Honia,  helped  his  friend  Into  the  house 
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and  then  returned  for  their  bats,  which  had 
been  lost  In  the  attack.  He  picked  up  his 
friend's  hat  and  another,  which,  on  bring- 
ing Into  the  house,  he  found  was  not  his. 
Between  the  attack  and  Homa's  return  to 
search  for  the  hats,  a  man  was  seen  strik- 
ing matches  in  the  alley,  picking  up  a  hat, 
and  running  away.  There  was  testimony 
tending  to  identify  this  man  as  the  prison- 
er, and  when  the  latter  was  arrested  in  the 
neighborhood,  an  hour  or  bo  later,  he  was 
wearing  a  hat  testified  to  be  that  of  Homa, 
the  murdered  man.  This  was  the  most  im- 
portant single  item  in  the  chain  of  evidence, 
and  has  been  fully  recited  to  show  the  bear- 
ing of  the  testimony  which  is  the  subject 
of  the  first  assignment  of  error.  When  the 
physician,  who  attended  Homa  at  the  hos- 
pital, was  on  the  stand,  he  was  asked  If  the 
cuts  on  Homa's  head  and  neck  would  be 
about  the  location  of  the  cuts  In  the  hat 
worn  by  the  prisoner  when  arrested.  He 
answered,  very  carefully  and  guardedly :  "A. 
Well,  it  would  depend  altogether  on  how 
the  hat  was  worn  at  the  time.  I,  in  exam- 
ining the  hat,  could  readily  see  how,  if 
the  hat  was  down  over  the  side  of  the  head, 
somewhat  in  this  manner  (illustrates  same), 
and  the  knife  Jammed  in  through  this  cut, 
that  it  could  make  the  cut  behind  the  left 
ear  as  be  had  it  But  the  hat  would  have 
to  be  down  over  the  back  of  his  head  some- 
what like  that  (again  illustrates  same)  to 
do  it  Evidently  a  cut  or  stab  down  In  that 
way  would  make  the  cut,  provided  the  bat 
was  in  the  position  I  speak  of,  in  my  judg- 
ment" This  was  objected  to,  and  Is  now 
argued  against  as  a  mere  opinion  and  a  con- 
clusion from  it,  which  was  not  for  the  wit- 
ness, but  for  the  jury,  to  draw.  Even  as 
an  opinion,  however,  it  was  clearly  admissi- 
ble, for  the  witness  had  special  knowledge 
and  means  of  comparison.  The  Jury  had  the 
bat  before  them,  but  they  did  not  have  the 
dead  man's  bead,  and  the  correspondence  of 
the  cuts  on  both  required  an  exactness  of 
knowledge  that  could  not  be  conveyed  by  a 
mere  separate  description  of  each.  But  It 
was  more  than  an  opinion.  It  was  testimony 
to  a  very  material  fact  bearing  on  the  iden- 
tification of  the  prisoner  with  the  murderer. 
The  second  assignment  Is  to  the  admission 
in  evidence  of  a  knife,  two  hats,  and  some 
other  articles.  The  knife  was  found  In  the 
alley  shortly  after  the  prisoner's  arrest,  and 
at  the  exact  spot  where  the  arrest  had  taken 
place.  Its  connection  with  the  crime  was 
for  the  Jury.  The  hats  were  clearly  identi- 
fied as  parts  of  the  res  gestae.  As  to  the 
other  articles  there  was  testimony  tending 
to  show  connection,  and  it  was  largely  a 
matter  within  the  Judge's  discretion,  and, 
even  if  that  was  not  well  exercised,  the  ob- 
jection was  made  to  the  offer  as  a  whole, 
and,  the  knife  and  hats  being  certainly  ad- 
missible, the  objection  was  properly  over- 
ruled. 


The  third  assignment  Is  to  the  admission 
of  "circumstantial  evidence,  and  submitting 
It  to  the  Jury,  when  there  was  an  eyewitness 
known  to  the  commonwealth  not  produced, 
and  no  effort  made  by  the  commonwealth  to 
obtain  the  testimony  or  find  the  witness." 
This  Is  much  too  broad.  Circumstantial  evi- 
dence Is  always  admissible,  whether  there 
are  eyewitnesses  or  not  But  the  latter  part 
of  the  assignment — that  the  case  was  sub- 
mitted to  the  jury  on  circumstantial  evi- 
dence alone,  when  there  was  an  eyewitness 
known  to  the  commonwealth,  not  produced, 
and  not  accounted  for — Involves  a  very  seri- 
ous charge,  which  should  not  be  lightly  made 
and  which  In  this  case  appears  to  have  no 
foundation.  It  Is  settled  law  In  Pennsylva- 
nia that  the  commonwealth  Is  not  a  vindic- 
tive seeker  for  vengeance,  and  the  prosecut- 
ing officer  is  so  far  bound  to  a  judicial  atti- 
tude that  he  should  present  to  the  jury  sub- 
stantially all  the  evidence  within  bis  reach 
that  may  throw  Important  light  on  the  case. 
This,  however,  does  not  mean  that  he  must 
call  as  a  witness  everybody  that  anybody 
else  may  think  desirable.  The  responsibili- 
ty is  upon  him,  and  a  large  measure  of  dis- 
cretion must  be  allowed  bim  in  meeting  it 
While  he  should  try  the  case  fairly  In  all  re- 
spects, yet  he  Is  the  commonwealth's  officer, 
with  a  duty  to  take  the  commonwealth's 
view  and  to  press  it  even  with  zeal.  Com. 
v.  Nicely,  130  Pa.  261,  18  AtL  73T;  Com.  v. 
Bubnis,  197  Pa.  542,  47  Atl.  748.  The  sole 
reference  by  the  appellant  to  sustain  this 
assignment  is  to  the  testimony  of  a  witness 
(Forgacs)  who  said  that  at  the  hospital 
Donlch,  the  other  man  who  was  killed,  told 
him  that  Homa  was  walking  with  one  man 
and  he  with  another.  "Q.  Did  he  Bay  who 
this  fellow  was  that  was  walking  with  him? 
A.  He  said  another  man.  He  didn't  men- 
tion the  name,  but  said  that  John  Homa 
went  with  the  one  man,  and  he  was  going 
along  with  the  other  man.  Q.  Did  you  make 
an  effort  to  find  out  who  the  other  man  was? 
A.  No,  sir;  one  man  Is  here.  Only  one 
man  missing,  because  one  is  dead.  Q.  Ton 
didn't  get  that  man?  A.  No,  sir;  he  is 
away.  He  Is  a  Hungarian,  and  he  went 
away  the  next  day.  Q.  Where  to?  A.  To- 
ward Windber.  Q.  Why  didn't  you  go  after 
him?  A.  I  didn't  think  It  was  necessary." 
The  only  connection  this  witness  appears  to 
have  bad  with  the  case  was  his  use  as  an 
interpreter  during  the  preliminary  Investiga- 
tions. There  was  nothing  to  show  that  the 
commonwealth  knew  anything  about  the  al- 
leged escaping  witness  until  Forgacs  went 
on  the  stand,  and  as  this  point  was  not  made 
at  the  trial  the  commonwealth  was  not  bound 
to  take  any  notice  of  it 

The  remaining  assignments  are  to  sepa- 
rated quotations  from  the  charge  and  do  not 
require  discussion. 

The  judgment  is  affirmed,  and  the  record 
remitted  for  purpose  of  execution. 
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(218  Fa.  S72) 

SHARPLESS  et  al.  v.  BOLDT  et  al. 

(Supreme   Court   of   Pennsylvania.    May  27, 
1907.) 

X  Adjoining  Landowners  —  Lateral  Sup- 
port. 

The  right  of  lateral  support  extends  no 
further  than  to  avoid  negligence  as  to  land  in- 
cumbered with  buildings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  1,  Adjoining  Landowners,  8  21.] 

2.  Same— Encboachment— Damages. 

Plaintiffs  sued  to  compel  removal  of  portion 
of  the  underpinning  wall  encroaching  on  their 
property.  Defendant,  in  building  a  large  hotel 
on  adjoining  premises,  did  not  use  the  party  wall, 
but  built  20  feet  distant  from  it,  and  so  ex- 
cavated as  to  require  an  underpinning  of  the 
party  wall.  Defendant  did  the  work  under  or- 
ders of  the  building  inspection  of  the  city,  and 
extended  the  underpinning  over  10  inches  into 
plaintiffs'  premises  for  the  protection  of  the 
bud.  The  increased  thickness  was  of  no  advan- 
tage to  defendant,  as  he  did  not  use  the  walL 
If  defendant  had  not  built  the  wall,  plaintiff 
would  have  been  compelled  to  do  so.  Plaintiff 
not  only  knew  what  was  being  done,  but  tacitly 
assented  to  it.  Held,  that  plaintiff  was  estopped 
from  claiming  even  nominal  damages. 

3.  Insane  Pebsons — Powers  of  Committee. 

A  committee  of  a  lunatic  is  authorized, 
within  the  limits  of  his  trust,  to  bind  the  lunatic 
by  acts  clearly  for  his  benefit 

£Sd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
27,  Insane  Persons,  §§  110,  111.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

BUI  by  S.  Frank  Sharpless  and  T.  W. 
Sharpless,  committee  of  Samuel  J.  Sharpless, 
lunatic  against  George  C.  Boldt  and  others. 
Decree  for  plaintiffs,  and  defendants  appeal. 
Reversed,  and  bill  dismissed. 

The  following  is  the  finding  of  facts  of 
Davis,  J.,  In  the  court  below: 

"The  lunatic's  estate  and  the  defendant 
George  C.  Boldt  are  owners  of  adjoining 
lots  of  ground  on  the  south  side  of  Walnut, 
between  Broad  and  Fifteenth  streets,  in  the 
city  of  Philadelphia.  On  the  ground  of 
plaintiffs  there  Is  erected  a  three-story  brick 
dwelling  house,  the  easternmost  wall  of  which 
is  a  party  wall.  On  his  own  ground  the  de- 
fendant Boldt  has  erected  a  hotel  building, 
extending  to  within  30  feet  of  the  western- 
most line  of  his  lot,  which  Is  the  easternmost 
line  of  that  of  the  plaintiff.  In  this  area  or 
space  he  has  excavated,  or  Is  excavating,  to 
the  depth  of  30  feet  below  the  bottom  of  the 
foundation  party  wall  on  the  line  between 
the  two  properties.  This  party  wall  is  18 
inches  in  thickness,  and  immediately  beneath 
It  defendant  has  erected  another  wall,  which 
supports  the  party  wall,  of  a  thickness  of 
not  less  than  3  feet  at  its  base,  and  not  less 
than  2  feet  4  Inches  at  its  top,  extending 
north  and  south  for  at  least  56  feet  along 
the  party  wall.  This  underpinning  wall  ex- 
tends westwardly  at  the  top  2  feet  beyond 
the  easternmost  line  of  plaintiffs'  lot,  being 
1  foot  2  Inches  beyond  the  limit  prescribed 
and  permitted  by  the  act  of  assembly  of 
May  7,  1855  (P.  L.  464),  and  Increases  in 


thickness  as  It  progresses  toward  Its  base. 
The  easternmost  side  or  face  of -the  underpin- 
ning wall  is  vertical  or  plumb,  and  is  located 
about  four  inches  westward  of  the  eastern 
vertical  plane  or  surface  of  the  present  party 
wall,  and  with  the  exception  of  about  5  inch- 
es the  whole  of  the  underpinning  wall  is  con- 
structed to  the  westward  of  the  center  of  the 
party  wall,  and  is  of  the  average  depth  of 
about  30  feet  The  contention  of  the  plain- 
tiff Is  that  this  use  of  his  soil  by  the  de- 
fendant is  a  trespass,  is  Improper  and  illegal, 
and  that  the  underpinning  wall  should  have 
been  so  constructed  as  to  have  adequately 
supported  the  present  wall  without  encroach- 
ing unlawfully  on  the  adjoining  property. 
The  defendants,  on  the  other  hand,  contend 
that  the  underpinning  is  not  a  party  wall, 
but  a  support  to  plaintiff's  house;  that,  ad- 
mitting the  old  wall  to  be  a  party  wall,  it  is 
not  intended  to  use  it,  nor  the  underpinning 
wall,  nor  the  space  thereunder ;  that  the  un- 
derpinning wall  was  erected  in  accordance 
with  plans  duly  submitted  to  and  approved 
by  the  bureau  of  building  Inspection,  and  a 
sufficient  support  for  the  old  wall;  that  it 
was  constructed  for  the  benefit  of  the  com- 
plainants under  the  provisions  of  the  act  of 
June  5,  1901  (P.  L.  469);  and,  further,  that 
the  work  was  done  with  the  consent  of  Mr. 
S.  Frank  Sharpless,  one  of  the  complainants, 
who  could,  by  examination  of  the  same,  as- 
certain exactly  the  extent  and  nature  of  the 
underpinning.  Under  section  24  of  the  act 
of  May  5,  1899  (P.  L.  202),  and  the  subse- 
quent act  of  1901,  it  is  directed  that  In  every 
case  where  such  walls  are  defective,  out  of 
repair,  or  insufficient  only  for  the  purpose  of 
the  new  building,  the  cost  and  expense  of 
such  repairs  or  removal,  together  with  the 
expense  of  the  new  wall  or  walls  to  be  erect- 
ed in  lieu  thereof,  shall  be  borne  and  paid 
exclusively  by  the  parties,  erecting  the  new 
building;  and  by  the  act  of  June  7,  1895  (P. 
L.  138,  §  8),  the  owner  or  owners  desiring 
to  excavate  to  a  greater  depth  than  15  feet 
shall  protect,  and,  if  necessary,  underpin,  the 
wall  of  any  adjoining  structure  at  his  or 
their  own  expense.  The  wall  built  upon  the 
dividing  line  between  these  two  properties 
is  admitted  to  be  a  party  wall,  erected  on 
the  line  between  two  adjoining  estates  be- 
longing to  different  persons,  for  the  use  of 
both  estates." 

The  court  below  entered  the  following  de- 
cree: 

"And  now,  February  23,  1906,  this  cause 
coming  on  to  be  further  heard  at  this  term 
upon  bill,  answer,  proofs,  and  argument  of 
counsel,  upon  consideration  it  Is  ordered,  ad- 
judged, and  decreed  as  follows:  The  de- 
fendants, in  underpinning  the  eastern  stone 
foundation  wall  of  the  dwelling  house  -  on 
property  known  as  'No.  1418  Walnut  Street,' 
built  and  constructed  thereunder  a  brick  and 
cement  wall  much  thicker  than  said  stone 
foundation   wall,   which   brick   and   cement 
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wall  is  Irregular  In  thickness,  widening 
towards  the  bottom,  and  which  is  located 
upon  the  eald  property  at  the  top  2  feet  and 
at  the  bottom  3  feet.  Said  wall,  so  far  as  It 
thus  occupies  the  property  of  the  plaintiffs 
to  a  greater  extent  than  10  Inches  thereof 
in  width  or  thickness,  is  in  violation  of  the 
legal  rights  of  said  plaintiffs,  and  must 
be  removed.  The  defendants,  within  three 
months  from  the  date  hereof,  most  remove 
so  much  of  said  underpinning  wall  as  en- 
croaches to  a  greater  extent  than  10  Inches 
upon  the  land  of  the  plaintiffs,  in  such  man- 
ner as  will  Insure  the  safe  and  proper  under- 
pinning of  said  easternmost  stone  foundation 
wall.  The  defendants  shall  pay  the  costs." 
Argued  before  MITCHELL,  C.  J.,  and 
BEOWN,  MESTREZAT,  POTTER,  ELKIN, 
and  STEWART,  JJ. 

H.  Gordon  McOouch  and  Samuel  Dickson, 
for  appellant  Boldt  Alex.  Simpson,  Jr.,  Ira 
Jewell  Williams,  and  Francis  Shunk  Brown, 
for  appellant  George  A.  Fuller  Co.  John  G. 
Johnson,  I.  H.  Mirkil,  and  E.  Hunn,  for  ap- 
pellees. 

MITCHELL,  C.  J.  The  east  wall  of  com- 
plainants' house,  which  is  the  subject  of  this 
litigation,  Is  a  party  wall,  and  is  left  as  It 
was,  presumably  sufficient  for  the  building. 
The  defendant  did  not  Intend  to  make  any 
use  of  it  at  all  in  his  new  building,  and  has 
not  done  so.  His  own  wall  is  20  feet  away, 
and  the  excavation  for  his  cellar  is  entirely 
on  his  own  ground.  Unless,  therefore,  his 
position  and  duty  are  altered  by  recent  legis- 
lation, which  will  be  referred  to  later,  he 
owed  the  wall  no  duty  whatever,  except  to 
dig  his  cellar  without  negligence.  Whether 
it  was  dug  10  Inches  or  10  feet  from  the  par- 
ty line  was  no  one's  concern  but  his  own,  so 
long  as  be  used  due  and  proper  care  In  the 
digging.  The  right  of  lateral  support,  which 
is  absolute  for  land  In  its  natural  state,  ex- 
tends no  further  than  to  the  avoidance  of 
negligence  as  to  land»incumbered  with  build- 
ings. On  presenting  his  plan  to  the  bureau 
of  building  inspection,  appellant  was  directed 
to  underpin  the  party  wall,  and  to  increase 
the  thickness  of  the  underpinning  wall  In  pro- 
portion to  the  increased  depth  of  his  cellar 
excavation.  No  direction  was  given  as  to  the 
location  of  the  increased  thickness,  and  ap- 
pellant, in  complying  with  the  order,  placed 
it  inside  the  plaintiff's  line.  This  is  the  tres- 
pass complained  of.  The  authority  of  the 
Inspectors  to  make  such  order  Is  sought  to 
be  derived  from  section  24  of  the  act  of  May 
5, 1896  (P.  L.  202).  That  section  provides  that 
tne  necessary  alteration,  whether  repair  of 
the  old  wall  or  building  of  a  new  one,  shall 
be  made  according  to  the  Inspector's  decision, 
and  "in  every  case  where  such  wall  or  walls 
are  defective,  out  of  repair,  or  Insufficient 
for  the  purpose  of  the  buildings  there  ex- 
isting upon  the  adjoining  premises  and  using 
the  same,  'the  cost  or  expense  ef  such  repair 


or  removal,  together  with  the  expense  of  the 
new.  wall  or  walls  to  be  erected  in  lieu  there- 
of, shall  be  borne  and  paid  by  the  owner 
of  said  building  upon  the  adjoining  premises 
and  the  party  erecting  the  new  building  in 
proportion  to  the  amount  of  such  wall  or 
walls  which  Is  or  shall  be  respectively  used 
by  their  said  buildings;  and  in  every  case 
where  such  wall  or  walls  are  defective,  out 
of  repair,  or  insufficient  only  for  the  purpose 
of  the  new  buildings,  the  cost  and  expense  of 
such  repair  or  removal,  together  with  the  ex- 
pense of  the  new  wall  or  walls  to  be  erected 
in  lieu  thereof,  shall  then  be  borne  and  paid 
•exclusively  by  the  parties  erecting  the  new 
building." 

Concisely  stated,  this  section  provides  for 
two  classes  of  cases:  First,  where  the  altera- 
tion is  for  the  benefit  of  both  parties  owning 
and  using  the  buildings  of  which  the  old  wall 
Is  part;  and,  secondly,  where  it  is  only  for 
the  benefit  of  the  owner  of  the  new  building. 
The  present  case  does  not  come  under  either, 
class.  It  does  not  appear  In  the  case  what 
was  east  of  the  east  wall  of  plaintiffs'  house 
before  the  alterations  began,  but  it  is  found 
as  a  fact  that  said  wall  was  a  party  wall, 
and,  there  being  no  evidence  to  the  contrary, 
presumably  it  was  and  is  sufficient  for  its 
joint  use  as  such.  But  class  1  of  the  section 
contemplates  a  continued  joint  use,  and,  as 
defendant  has  not  made  any  present  or  con- 
templated any  future  joint  use  of  the  wall, 
the  case  is  not  within  that  class.  Nor,  on 
the  other  hand,  does  it  come  within  the  sec- 
ond class,  for  the  new  buildings  have  no 
connection  whatever  with  the  wall.  If  de- 
fendant had  simply  built  at  20  feet  east  from 
the  line,  It  is  manifest  that  the  question  of 
the  party  wall  would  not  have  arisen  at  all 
In  any  shape.  The  controversy  arises,  not 
from  the  new  buildings,  but  from  the  excava- 
tion of  the  cellar  to  a  depth  below  the  old 
wall.  As  the  statute  does  not  cover  that 
case,  the  previous  law  remains  in  force,  and 
defendant  owed  the  plaintiff  no  duty  but  to 
dig  his  cellar  with  proper  care  and  without 
negligence.  Party  walls  are  creatures  of 
statute.  In  principle  they  are  provisions  for 
taking  one  man's  property  for  the  private 
use  of  another,  which,  in  general,  Is  beyond 
the  legislative  power  even  for  police  pur- 
poses. They  rest,  therefore,  on  long  recogni- 
tion and  acquiescence  amounting  to  a  settled 
constitutional  construction.  But  rights  claim- 
ed under  them  must  be  sustained  by  clear 
statutory  authority.  Whatever  authority, 
therefore,  the  bureau  of  building  inspection 
had,  was  by  virtue  of  its  general  police  pow- 
er to  provide  against  danger  to  the  parties  or 
the  public.  It  clearly  had  no  authority  to 
order  the  appellant  to  put  the  Increased 
thickness  of  the  underpinning  wall  on  his 
own  land,  nor  did  it  do  so.  No  statute  au- 
thorizes the  adverse  use  of  more  than  10 
inches  of  the  adjoining  owner's  land,  and 
the  order  of  time  In  building  Is  in  this  re- 
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spect  Immaterial.  If  plaintiffs  bad  built  first 
in  such  way  as  to  require  the  additional 
thickness  of  wall,  they  must  have  put  all 
but  10  Inches  of  It  on  their  own  land.  But 
the  additional  thickness  in  this  case  was  al- 
together for  plaintiffs'  benefit;  appellant  not 
using  the  wall  at  all,  and  having  no  necessity 
for  such  thickness.  The  building  inspector, 
in  ordering  such  additional  thickness  of  wall 
as  he  deemed  proper  for  public  safety,  did 
not  specify  on  which  land  it  should  be  locat- 
ed and  the  appellant  assumed  that  It  was  to 
be  on  plaintiffs'.  As  It  was  for  plaintiffs' 
benefit,  and  appellant  could  not  be  compelled 
to  put  it  on  his  own  land,  he  was  entitled  to 
assume  that  it  was  to  be  on  plaintiffs'.  In 
view  of  the  doubtfulness  of  the  inspector's 
authority  to  make  such  an  order  at  all,  it 
would  have  been  more  prudent  for  appellant 
to  have  called  on  the  inspector  to  execute  it, 
or  on  plaintiff  to  permit  it  to  be  done.  This 
appellant  claims  to  have  done,  as  will  be 
next  considered. 

The  evidence  Is  clear  that  the  additional 
thickness  of  wall  on  plaintiffs'  land  is  no  det- 
riment at  present,  but  a  protection  that  they 
would  have  to  build  themselves  if  appellant 
had  not  done  It  for  them.  Nor  is  it  any  in- 
terference for  the  future,  as,  like  any  other 
building  put  on  another's  land,  it  has  be- 
come his,  and  he  can  do  as  he  will  with  it 
at  any  time.  The  building  of  it  by  appellant 
on  plaintiffs'  land  was  a  proper  interpreta- 
tion of  the  Inspector's  order,  and,  If  It  should 
be  held  that  the  order  was  beyond  the  in- 
spector's authority,  the  most  that  can  be  said 
of  appellant's  action  would  be  that  it  was  a 
technical  trespass,  done  under  supposed  com- 
pulsion of  law,  clearly  to  the  benefit  of  plain- 
tiffs, and  that  nominal  damages  would  be  the 
utmost  for  which  a  recovery  could  in  any  as- 
pect be  allowed.  But,  even  in  the  aspect  of 
a  trespass,  plaintiffs  are  not  entitled  under 
the  evidence  to  damages,  even  nominal.  The 
bill  charged  that  defendant  (a)  In  defiance  of 
the  building  laws,  (b)  secretly  and  unknown 
to  the  plaintiffs,  (c)  committed  a  trespass. 
The  answer  set  forth  specifically  (a)  full  com- 
pliance with  the  building  laws,  (b)  knowl- 
edge and  acquiescence  by  the  plaintiffs  in 
defendant's  action,  and  (c)  that  there  was  no 
trespass.  The  answer  was  responsive,  and 
put  on  plaintiffs  the  burden  of  disproving  it. 
This  was  not  done.  On  the  contrary,  the 
weight  of  the  evidence  is  clear  that  the  plain- 
tiffs, not  only  must  have  known,  but  did  In 
fact  know,  what  was  being  done,  and  tacitly, 
if  not  expressly,  assented  to  it 

Point  is  made  that  the  plaintiffs,  being 
committee  of  a  lunatic,  could  not  waive  his 
rights.  But  plaintiffs,  like  any  other  trus- 
tees, are  authorized  within  the  limits  of  their 
trust  t»  bind  their  cestui  que  trust  by  acts 
clearly  for  his  benefit. 

Decree  reversed,  injunction  dissolved,  and 
bill  dismissed  with  costs. 


(US  Pa.  m> 

COBB  et  a),  r.  WARREN  ST.  RY.  CO. 

(Supreme   Court   of  Pennsylvania.    May  20, 
1907.) 

Highways— Rights  of  Abutting  Ownbbs— 

Ubs  op  Highway. 

Where  the  construction  by  a  street  rail- 
way, on  one  side  of  the  street,  of  an  elevated 
approach  to  a  crossing  of  a  steam  railroad,  will 
result  in  no  special  injury  to  property  owners 
on  the  other  side,  they  have  no  standing  to  en- 
join its  construction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  i  435.] 

Appeal  from  Court  of  Common  Pleas,  War- 
ren County. 

BUI  by  Edd  Cobb  and  others  against  the 
Warren  Street  Railway  Company.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

The  following  are  the  findings  of  fact  and 
conclusions  of  law  of  Lindsey,  P.  J.,  In  the 
court  below: 

"This  bill  was  filed  by  the  plaintiffs  to  re- 
strain the  defendant  from  elevating  Its  elec- 
tric railway  track  In  order  to  reach  an  elevat- 
ed crossing  over  the  Western  New  York  & 
Pennsylvania  railroad  tracks  at  what  is 
known  as  Glade,  In  this  county. 

"(1)  The  defendant,  the  Warren  Street 
Railway  Company,  is  a  corporation  organized 
under  the  act  of  assembly  of  May  14,  1889 
(P.  L.  211).  Its  charter  is  for  an  electric 
street  railway  leading,  inter  alia,  from  the 
borough  of  Warren  to  the  village  of  Sheffield, 
a  distance  of  about  13  miles. 

"(2)  The  defendant  has  constructed  and  is 
now  engaged  in  operating  Its  road  from  the 
borough  of  Warren  along  the  public  highway 
to  a  point  in  Glade  township,  Warren  coun- 
ty, at  the  north  end  of  a  bridge  over  the 
Allegheny  river,  and  from  the  opposite  side 
of  said  bridge  to  Sheffield,  in  said  county; 
the  passengers  having  to  transfer  from  the 
cars  at  the  north  end  of  said  bridge  and  walk 
across  said  bridge  to  the  cars  at  the  south 
end  of  the  bridge. 

"(3)  The  Western  New  York  &  Pennsyl- 
vania Railroad  runs  along  the  north  side  of 
the  Allegheny  river  and  crosses  the  public 
road  leading  to  said  bridge,  near  the  north 
end  thereof,  which  railroad  Is  operated  by 
the  Pennsylvania  Railroad  Company. 

"(4)  The  highway  from  the  borough  of 
Warren,  upon  which  the  tracks  of  the  defend- 
ant company  are  located,  runs  in  an  easterly 
course  to  a  point  opposite  the  said  bridge  and 
is  known  as  the  'Warren  and  Ridgway  Turn- 
pike,' and  from  said  point  there  is  a  public 
road  leading  across  the  said  railroad  tracks 
to  the  bridge  and  over  said  bridge  across  the 
river. 

"(5)  By  a  proceeding  In  equity  in  the  court 
of  common  pleas  of  Warren  county,  between 
the  said  Pennsylvania  Railroad  Company  and 
the  said  Warren  Street  Railway  Company, 
defendant,  prior  to  the  filing  of  the  bill  In  this 
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case,  to  wit,  on  September  21,  1906,  a  final 
decree  was  entered  allowing  an  overhead 
crossing  of  the  tracks  of  the  said  railroad 
company  by  the  Warren  Street  Railway  Com- 
pany, at  the  point  In  question,  to  be  at  least 
22  feet  in  height  In  the  clear  over  the  tracks 
of  said  railroad  company. 

"(6)  On  November  16,  1906,  and  prior  to 
the  filing  of  the  bill  in  this  case,  the  township 
of  Glade,  by  Its  supervisors,  by  written  agree- 
ment granted  to  the  said  Warren  Street  Rail- 
way Company,  defendant,  the  right  to  con- 
struct an  elevated  approach  to  the  overhead 
crossing  over  the  tracks  of  the  said  railroad, 
and  to  cross  with  its  tracks  the  line  of  said 
railroad  company  on  an  overhead  bridge  in 
said  township  of  Glade;  said  elevated  ap- 
proach to  be  built  along  the  south  side  of  the 
highway  leading  to  the  bridge. 

"(7)  The  defendant,  the  said  Warren  Street 
Railway  Company,  is  the  owner  of  a  portion 
of  the  land  and  premises  on  the  southern  side 
of  said  highway,  and  prior  to  the  filing  of 
the  bill  In  this  case  obtained  a  grant  from 
the  other  owners  along  the  south  side  of  said 
highway  of  the  right  to  build  Its  elevated  ap- 
proach along  said  highway  to  the  overhead 
crossing. 

"(8)  The  property  owned  by  the  plaintiffs 
la  located  upon  the  opposite  side  of  said  high- 
way, and  none  of  the  plaintiffs  own  any  land 
on  the  southerly  side  of  said  highway  abut- 
ting on  the  highway  over  which  the  proposed 
elevated  approach  to  the  crossing  runs. 

"(9)  Under  the  provisions  of  the  act  of  as- 
sembly for  the  building  of  public  roads  under 
the  direction  of  the  state  highway  department, 
a  macadamized  or  Telford  road  has  been 
built,  commencing  at  a  point  In  the  public 
road  leading  to  the  bridge  across  the  Alle- 
gheny river  and  running  to  the  Warren  bor- 
ough line,  and  all  of  the  pedestals  of  the 
proposed  elevated  approach  to  the  overhead 
crossing  are  located  south  and  away  from 
said  macadamized  road  and  from  any  por- 
tion of  the  public  highway  as  now  traveled, 
and  for  most  of  the  distance  there  is  a  ditch 
between  the  side  of  the  proposed  elevated  ap- 
proach and  the  edge  of  the  said  macadamized 
roadway  of  some  two  feet  along  the  greater 
portion  of  the  distance;  the  pedestals  for 
the  support  being  about  In  line  with  the  tele- 
graph poles  heretofore  set  along  said  road. 

"(10)  We  are  not  able  to  find  from  the  evi- 
dence that  the  plaintiffs'  view  will  be  obstruct- 
ed to  any  appreciable  extent,  as  the  approach 
to  the  overhead  crossing  will  be  upon  trestle 
work  constructed  of  iron,  and  in  front  of 
some  of  the  plaintiffs'  premises  it  will  be  so 
low  as  not  to  interfere  with  the  view  com- 
plained of. 

"(11)  A  line  of  pedestals  for  the  support  of 
said  approach  extends  Into  the  highway 
about  7%  feet  except  the  most  easterly  one, 
or  nearest  the  bridge,  which  is  about  4%  feet, 
but  no  farther  than  Is  necessary  in  order  to 
make  the  curve  for  the  overhead  crossing 


and  the  bridge;  the  defendant  having  made 
Its  location  as  far  to  the  southward,  on  the 
south  edge  of  the  street,  as  it  could  be  made, 
with  a  safe  curvature,  in  reaching  the  over- 
head crossing  within  the  limits  of  the  public 
road  where  it  crosses  the  steam   railroad. 

"The  foregoing  findings  of  fact  lead  to  the 
following  conclusions  of  law: 

"1.  As  the  plaintiffs'  property  extends  only 
to  the  center  of  the  highway,  and  as  no  part 
of  It  is  taken  and  no  additional  servitude  is 
added  to  it,  and  as  defendant  has  the  consent 
of  the  township  supervisors  and  owners  of 
all  the  land  not  owned  by  it  on  the  opposite 
or  southerly  side  of  the  highway,  and  as  none 
of  the  plaintiffs  will  thereby  be  specially  in- 
jured, they  have  no  standing  to  prevent  the 
erection  of  said  elevated  approach  to  the 
overhead  crossing  over  the  steam  railroad 
tracks. 

"2.  The  plaintiffs'  bill  should  be  dismissed." 

Argued  before  FELL,  BROWN,  ME8- 
TREZAT,  ELKLN,  and  STEWART,  JJ. 

D.  I.  Ball  and  D.  U.  Arlrd,  for  appellants. 
W.  E.  Rice,  W.  D.  Hinckley,  and  J.  H.  Alex- 
ander, for  appellee. 

PER  CURIAM.  The  decree  Is  affirmed,  on 
the  findings  of  fact  and  law  by  the  learned 
judge  of  the  common  pleas. 


(218  Pa.  886) 
CORGAN  v.  GEORGE   F.   LEE  COAL  CO. 
(Supreme   Court   of   Pennsylvania.    May   27, 
1907.) 

1.  Masteb  and  Servant— Dismissal  of  SERV- 
ANT—GROUNDS. 

A  person  employed  as  foreman  "for  so  long 
a  time  up  to  five  yean  that  he  satisfactorily 
perforins  his  duties  as  foreman"  may  be  dis- 
missed by  his  employer  whenever  he  becomes  in 
good  faith  dissatisfied  with  his  services,  and 
such  a  discharge  will  not  be  unlawful  because 
the  employer  gave  a  wrong  reason  for  it,  when 
he  had  the  right  to  discharge  him  for  some  other 
cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S  21.] 

2.  Corporations  —  Rights  or  Stockholders 
—Profits. 

A  stockholder  cannot  as  a  rule  sue  a  cor- 
poration for  his  share  of  accumulated  profits 
until  a  dividend  has  been  declared. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  ff  557,  561.] 

3.  Same— Sale  or  Stock. 

A  Bale  of  stock  gives  to  the  vendee  a  right 
to  all  the  dividends  thereafter  declared. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  «  569.] 

4.  Mines  and  Mining — Superintendent  or 
Colliery. 

A  mine  foreman,  whose  duties  are  confined 
to  the  underground  portion  of  a  colliery,  is  not 
the  superintendent  of  the  colliery,  within  Act 
June  2,  1891  (P.  L.  176),  and  required  by  arti- 
cle 14  (page  195)  to  give  notice  to  the  mine 
inspector  of  the  district  in  certain  cases. 

5.  Appeal— Affirmance. 

Where  a  judgment  is  right,  though  the  rea- 
son given  wholly  fails  to  sustain  it,  or  would 
logically  lead  to  a  different  one,  it  must  be 
affirmed. 
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Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Michael  H.  Corgan  against  the 
George  F.  Lee  Coal  Company.  From  an  order 
refusing  to  take  off  a  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EIi- 
KIN,  JJ. 

Richard  B.  Sheridan,  James  L.  Lenahan, 
James  P.  Costello,  and  John  T.  Lenahan,  for 
appellant.  John  McGahren  and  Frank  Don- 
nelly, for  appellee. 

POTTER,  J.  This  Is  an  appeal  from  the 
refusal  to  take  off  a  judgment  of  compulsory 
nonsuit.  Complaint  Is  also  made  of  the  re- 
jection of  certain  evidence,  offered  to  show 
the  vrlthholdlng  of  dividends  or  profits  al- 
leged co  be  due  to  appellant.  The  plaintiff 
was  employed  as  "Inside  foreman"  by  the 
defendant,  a  corporation  operating  a  colliery. 
He  was  engaged  at  a  salary  of  $125  a  month, 
under  a  contract  which  provided  that  his 
appointment  was  to  be  "for  so  long  a  time  up 
to  five  years  that  said  M.  H.  Corgan  satis- 
factorily performs  his  duties  as  foreman  for 
said  company."  Plaintiff  also  purchased  75 
shares  of  the  capital  stock  of  the  defendant 
company,  par  value  $  100  per  share,  for  which 
he  paid  $1,500.  He  entered  upon  his  duties 
under  the  contract  of  employment,  and  so 
continued  until  February  13,  1904,  when  he 
was  discharged.  He  then  brought  this  suit, 
claiming  to  recover  damages  for  the  breach 
of  the  contract  of  employment  and  certain 
dividends  and  profits  which  he  alleged  had 
wrongfully  been  withheld  from  him  upon  the 
75  shares  of  stock  which  he  had  purchased. 

Upon  the  trial  plaintiff  testified  that  Mr. 
Lee,  the  manager,  had  expressed  no  dissatis- 
faction with  his  work,  but  that,  In  January, 
1904,  plaintiff  had  made  demands,  through 
his  attorney,  for  the  proportionate  profits 
which  he  alleged  were  due  him  on  his  stock, 
and  thereupon  Lee  came  to  him  and  said  that 
he  could  not  have  a  man  In  his  employ  who 
was  la  wing  him,  and>  asked  plaintiff  to 
withdraw  the  threatened  suit  or  else  resign. 
Plaintiff  refused  to  resign,  and  Lee  then  said 
he  would  have  to  discharge  him,  which  he  did 
after  30  days'  notice.  He  testified  that  no 
complaint  was  made  as  to  his  work,  and  no 
other  reason  was  given  for  the  discharge,  ex- 
cept the  threatened  suit.  Prior  to  the  dis- 
charge the  plaintiff  had  sold  his  stock  to  Mr. 
Lee  for  the  sum  of  $5,000,  and  had  transfer- 
red It  to  him.  It  also  appears  from  the  tes- 
timony that  while  he  held  the  stock  he  re- 
ceived upon  It,  not  as  dividends  formally  de- 
clared, but  as  a  division  of  earnings  or  prof- 
its, made  by  general  consent,  more  than  $2,- 
500.  On  cross-examination  plaintiff  admitted 
that  while  he  was  in  charge  there  were  two 
squeezes  or  "cave-ins"  at  the  mine,  which  re- 
sulted in  considerable  loss  to  the  defendant 
company.  He  also  admitted  that  be  had  giv- 
en no  notice  to  the  mine  inspector  of  the  fact 


that  he  was  going  to  rob  or  skip  the  pillars 
in  the  mine,  which  action  was  the  cause  of 
the  caving  In.  Nor  did  he  give  the  mine  In- 
spector notice  of  the  squeezes.  He  did.  how- 
ever, make  regular  monthly  reports  to  the 
mine  inspector  in  his  capacity  as  mine  fore- 
man. 

The  contract  of  employment  was  for  a  defi- 
nite term,  provided  the  duties  of  the  employ- 
ment were  satisfactorily  performed ;  and  the 
only  reasonable  Inference  from  the  language 
used  is  that  the  services  were  to  be  satisfac- 
tory to  the  management  of  the  employer,  the 
defendant  company  Under  such  a  contract 
It  Is  well  settled  that  the  employer  "has  the 
absolute  right,  whenever  he  becomes  In  good 
faith  dissatisfied  with  the  services  of  the  em- 
ploye, to  discharge  him;  and  It  has  been  held 
immaterial  In  such  a  case  that  In  fact  no 
valid  grounds  for  discharge  exist  Under  a 
contract  of  this  character  the  dissatisfaction 
of  the  master  must  be  genuine."  20  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  15.  It  Is  suggested 
here  that  dissatisfaction  with  the  manner  In 
which  plaintiff  performed  his  duties  as  fore- 
man was  not  alleged  as  a  reason  for  the  dis- 
charge; but  in  Allentown  Iron  Co.  v.  Mc- 
Laughlin, 1  Monaghan,  726, 16  Atl.  852,  It  was 
held  by  this  court  that,  while  the  master 
might  not  have  the  right  to  discharge  his 
servant  for  the  cause  assigned  by  him,  "If,  at 
the  time,  the  defendant  company  had  a  right 
to  discharge  him  for  any  cause,  such  dis- 
charge would  not  be  unlawful  because  a 
wrong  reason  had  been  given  for  It"  The 
same  principle  Is  laid  down  in  Wood  on  Mas- 
ter &  Servant  I  121:  "The  master  Is  not 
bound  to  give  any  reason  for  the  dismissal 
at  the  time,  and,  if  he  does,  he  is  not  thereby 
estopped  from  setting  up  any  other  or  differ- 
ent cause  which  really  existed  when  the  serv- 
ant was  discharged."  Other  authorities  to 
the  same  effect  are  numerous.  Thus  In  Ros- 
slter  v.  Cooper,  23  Vt.  522,  where  a  contract 
of  employment  provided  that  the  employer. 
If  he  became  dissatisfied,  had  the  right  to 
dismiss  the  employe  upon  giving  him  one 
day's  notice,  it  was  held  that  the  employer 
was  at  liberty  at  any  time  to  put  an  end  to 
the  contract,  without  informing  the  employ* 
of  the  ground  of  his  dissatisfaction,  and  with- 
out in  fact  having  any  satisfactory  reason  for 
It.  In  Koehler  v.  Buhl,  94  Mich.  496, 54  N.  W. 
157,  it  was  said:  "It  Is  settled  law  that 
where  a  person  contracts  to  do  work  to  the 
satisfaction  of  his  employer,  the  employer  is 
the  judge,  and  the  question  of  the  reasonable- 
ness of  his  judgment  Is  not  a  question  for 
the  Jury."  As  we  coincide  with  this  view  of 
the  case,  It  Is  unnecessary  to  examine  the 
grounds  which  the  court  below  regarded  as 
sufficient  to  justify  the  defendant  company  . 
in  discharging  the  plaintiff  from  Its  employ- 
ment The  evidence  Is  ample  to  show  that 
the  dissatisfaction  was  genuine,  and  there 
is-  nothing  to  show  that  it  was  malicious. 
Whether  or  not  it  was  weH  founded  we  need 
not  inquire. 
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As  to  the  question  raised  by  the  second  as- 
signment, we  can  see  no  error  In  the  exclusion 
of  the  evidence  which  was  offered  to  show 
that  the  plaintiff  had  not  received  the  share 
which  he  claimed  of  the  surplus  funds  in  the 
treasury  of  the  company.  In  his  statement 
the  plaintiff  claims  dividends  or  profits.  But 
he  does  not  allege  that  dividends  as  such 
have  been  declared  by  the  corporation.  On 
the  contrary,  the  offer  of  evidence,  which  was 
excluded,  expressly  admitted  that  no  divi- 
dends had  been  declared.  Until  they  were, 
the  plaintiff  was  In  no  condition  to  lay  claim 
to  them  In  this  suit  "A  shareholder  can-' 
not  ordinarily  sue  the  corporation  for  his 
share  of  accumulated  profits  until  a  dividend 
has  been  declared,  a  matter  which  gener- 
ally rests  within  the  sound  discretion  of  the 
directors,  which  discretion  the  courts  will 
not  control  unless  it  has  been  plainly  abused." 
10  Cyc.  660.  If  any  such  agreement  was 
made,  as  plaintiff  sets  forth  In  his  statement, 
under  which  the  dividends  and  profits  were 
to  be  declared  and  paid  monthly,  it  could 
be  enforced  only  in  a  court  of  equity.  It  will 
be  remembered,  also,  that  the  plaintiff  had 
sold  his  stock  prior  to  the  bringing  of  this 
suit;  and,  as  admittedly  no  dividend  had 
actually  been  declared  prior  to  the  transfer 
of  the  stock,  it  Is  difficult  to  see  bow  the 
plaintiff  bas  any  standing  in  this  respect 
Nor  would  he  have  any  right  to  participate 
in  any  distribution  of  profits  made  after  the 
transfer.  The  law  in  this  respect  is  thus 
summed  up  In  2  Cook  on  Corporations  (5th 
Ed.)  |  539:  "As  between  the  vendor  and  ven- 
dee of  shares  of  stock,  it  is  a  settled  rule 
that  the  vendee  is  entitled  to  all  the  divi- 
dends of  the  stock  which  are  declared  after 
the  sale  of  the  stock.  Even  though  the  trans- 
fer has  not  been  recorded,  the  transferee 
has  a  right  to  the  dividends  as  against  the 
transferrer.  The  law,  moreover,  refuses  to 
investigate  the  question  when  the  dividend 
was  earned.  In  contemplation  of  law  the  net 
profits  are  earned  'at  the  Instant  the  dividend 
is  declared.  This  rule  is  Just,  Inasmuch  as 
the  accrued  profits  and  expected  dividends 
enter  into  the  value  and  price  at  which  the 
stock  is  sold" — citing  Coleman  v.  Columbia 
Oil  Co.,  51  Pa.  74,  and  numerous  other  cases. 

In  Act  June  2,  1881  (P.  L.  195),  art.  12, 
rule  1,  it  is  provided  that  "the  owner,  oper- 
ator or  superintendent  of  a  mine  or  colliery 
•  *  •  shall  place  the  underground  workings 
thereof,  and  all  that  is  related  to  the  same, 
under  the  charge  and  dally  supervision  of  a 
competent  person  who  shall  be  called  'mine 
foreman.'"  Article  14,  {  2  (page  204),  pro- 
vides that  "the  owner,  operator  or  superin- 
tendent of  a  mine  or  colliery"  shall  give  no- 
tice to  the  mine  inspector  of  the  district  In 
certain  cases  among  others:  "Fifth,  where 
the  pillars  of  a  mine  are  to  be  removed  or 
robbed,"  and  sixth,  where  a  squeeze  or  crush 
or  any  other  cause  or  change  may  seem  to 
affect  the  safety  of  persons  employed  in  any 
mine."  It  would  seem,  therefore,  that  the 
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court  below  was  in  error  In  holding  that  the 
plaintiff,  who  was  employed  as  a  "mine  fore- 
man," and  whose  duties  as  such  were  con- 
fined to  the  underground  portion  of  the  col- 
liery, which  constituted  the  mine  proper, 
was  the  superintendent  of  the  colliery  within 
the  meaning  of  the  act  If  he  was  not  super- 
intendent he  was  not  required  under  the  law 
to  give  the  notices  prescribed  by  article  14. 
Even  had  he  been  so  required,  the  same  duty 
rested  upon  the  owner  and  operator  of  the 
mine,  and  the  consequences  of  their  default 
could  not  justly  be  visited  upon  the  plaintiff, 
unless  the  performance  of  that  particular 
duty  had  been  delegated  to  him,  and  of  this 
there  was  no  evidence.  However,  If  the  plain- 
tiff failed  to  make  out  a  case  that  entitled 
him  to  go  to  the  jury,  the  court  below  com- 
mitted no  error  in  refusing  to  take  off  the 
nonsuit  even  If  It  did  assign  an  erroneous 
reason  for  its  entry.  To  quote  from  Brew 
v.  Hastings,  206  Pa.  155,  55  Atl.  922:  "As 
we  have  more  than  once  said,  we  do  not 
review  reasons  for  judgments.  If  the  Judg- 
ment be  right  even  though  the  reasons  given 
wholly  fall  to  sustain  it,  or  would  logically 
lead  to  a  different  one,  It  must  stand." 

The  judgment  of  compulsory  nonsuit  en- 
tered in  this  case  is  affirmed. 


cn  N.  J.  E».  TO 

COLGATE  et  al.   v.   UNITED   STATES 
LEATHER  CO.  et  aL 

JOHNSTON  et  al.  v.  CENTRAL  LEATHER 
CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.    Aug.  1, 
1907.) 

1.  Corporations  —  Consolidation  —  Ob- 
jection by  Minobity  Stockholder. 

One  purchasing  stock  in  a  corporation, 
organized  for  a  specified  period,  cannot  object  to 
its  subsequent  exercise,  in  a  legal  manner,  of 
the  power  to  consolidate  with  another  corpora- 
tion, where  the  power  existed  at  the  time  of  the' 
purchase  but  was  conferred  subsequent  to  its 
organization,  but  the  right  to  object  to  the  con- 
solidation belongs  only  to  the  persons  who  were 
shareholders  before  the  power  to  consolidate 
was  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {  2343.] 

2.  Same— Authority  to  Consolidate. 

A  corporation,  organized  while  Corporation 
Act  1875.  8  13  (Revision  1877,  p.  180).  was  in 
force,  and  before  the  passage  of  Act  March  21, 
1893,  authorizing  amendments  of  certificates  of 
incorporation,  and  providing  that  the  amended 
certificate  shall  take  the  place  of  the  original 
certificate  and  shall  be  deemed  to  have  been 
recorded  and  filed  on  the  date  of  recording  and. 
filing  the  original  certificate.  Issued  and  sold 
stock  under  an  amended  certificate  made  subse- 
quent to  the  act  of  1893.  Held,  that  the  retro- 
active effect  of  the  filing  of  the  amended  certifi- 
cate cured  defects  in  the  original  certificate,  but 
the  corporation  was  not  deprived  of  the  power 
which  it  had  at  the  time  of  the  passage  of  the 
act  of  1893  to  act  under  the  consolidation  law 
passed  prior  to  the  act  of  1893  and  subsequent 
to  the  organization  of  the  corporation. 

3.  Sams  —  Certificates  of  Incorporation  — 
Amendments. 

The  provision  of  act  March  21,  1893.  au- 
thorizing the  filing  of  amended  certificates  of  In- 
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corporation  and  providing  that  nothing  shall  per- 
mit the  insertion  of  any  matter  not  in  conform- 
ity with  the  law  under  which  a  corporation  was 
organized,  does  not  forbid  the  insertion  in  an 
amended  certificate  of  incorporation  of  anything 
contained  in  the  law  authorizing  the  consolida- 
tion of  corporations,  enacted  subsequent  to  the 
organization  of  the  corporation. 

4.  Sam?— Power  or  Consolidation— Waives. 

Where  the  certificate  of  organization  of  a 
corporation  and  the  stock  certificates  issued  by 
it  do  not  contain  an  express  waiver  of  the  power 
conferred  on  it  by  the  statute  authorizing  cor- 
porations to  consolidate,  an  abandonment  of  the 
power  by  the  corporation  will  not  be  implied. 

5.  Same— Common  Directors 

A  proceeding  for  the  consolidation  of  cor- 
porations is  statutory  and  is  directed  finally  by 
the  corporate  action  by  the  entire  body  of  stock- 
holders, acting  in  their  individual  rights  and  in- 
terests, and,  in  the  absence  of  any  statutory  dis- 
qualification of  the  directors  to  act  by  reason  of 
common  directorship  in  the  merging  companies, 
none  can  be  created. 

6.  Same— Rights  op  Stockholders. 

Individual  stockholders  are  not  trustees 
for  each  other,  but  each  may  as  a  member  of 
the  general  corporate  body,  exercise  bis  individ- 
ual right  and  vote  equally  with  other  stock- 
holders on  the  ratification  of  a  contract  in  which 
he  is  interested,  subject  to  the  qualification  that 
the  majority  stockholders  cannot  so  deal  with 
the  assets  of  the  corporation  as  to  divide  them 
between  themselves  to  the  exclusion  of  the  mi- 
nority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  763.] 

7.  Same— Consolidation  Agreement— Valid- 
ity. 

A  consolidation  agreement  entered  into  by 
the  directors  of  two  corporations  is  neither  void 
nor  voidable  at  the  election  of  a  minority  stock- 
holder, merely  on  the  ground  that  the  directors 
making  the  agreement  were  the  common  direct- 
ors of  both  corporations,  or  on  the  ground  that 
the  consolidation  may  be  practically  a  sale  to 
one  of  the  corporations  which  is  a  majority 
stockholder  of  the  other  corporation. 

8.  Same — Rights  of  Stockholders. 

The  certificate  of  organization  of  a  corpora- 
.  tion  and  its  stock  certificates  declared  that  pre- 
ferred stockholders  should  be  entitled  to  cumu- 
lative dividends,  payable  out  of  the  net  earnings 
of  the  company.  The  corporation  sought  to  con- 
solidate with  another  corporation  as  authorized 
by  the  act  of  1893.  Before  attempting  to  con- 
solidate it  had  failed  to  pay  the  preferred  stock- 
holders the  prescribed  dividend.  Held,  that  the 
right  of  the  preferred  stockholders  to  a  contin- 
uance of  future  dividends  as  prescribed  by  the 
certificates  would  terminate  by  the  consolidation, 
bat  the  consolidation  did  not  affect  the  right  to 
the  unpaid  dividends. 

9.  Same— Preferred  Stock. 

The  certificate  of  organization  of  a  corpora- 
tion and  its  stock  certificates  declared  that  pre- 
ferred stockholders  should  be  entitled  to  a  cumu- 
lative dividend  payable  out  of  the  net  earnings 
of  the  company.  The  corporation  was  author- 
ized to  apply  its  surplus  earnings  to  the  acquisi- 
tion of  property,  on  such  terms  as  the  board  of 
directors  should  determine,  and  neither  the  prop- 
erty so  purchased  nor  any  of  the  capital  stock 
should  be  taken  in  payment  or  satisfaction  of 
any  debt,  unless  the  majority  of  the  board  of  di- 
rectors or  a  majority  or  the  stockholders  should 
otherwise  determine.  Held,  that  the  certificates 
gave  the  corporation,  through  its  directors,  the 
power  to  use  and  apply  to  the  purchase  of  prop- 
erty the  surplus  earnings  while  the  corporation 
was  a  going  concern  and  on  the  termination 
of  the  corporation  the  earnings  which  had  been 
accumulated  and  invested  were  subject  to  the 
charge  in  favor  of  preferred  stockholders  to 
whom  dividends  had  not  been  paid. 


10.  Same. 

Under  Corporation  Act  1896,  as  amended  by 
taws  April  10,  1902  (P.  L  p.  700),  providing 
that  dissenting  stockholders  in  cases  of  con- 
solidation may  have  their  stock  appraised,  the 
directors  are  bound  to  propose  an  agreement 
which  does  not  unfairly  impair  the  legal  or 
equitable  right  of  a  preferred  stockholder,  and 
he  is  not  required  to  exercise  any  option  of  sur- 
rendering his  stock  on  compensation  until  he  has 
had  an  opportunity  of  joining  in  the  consolida- 
tion under  conditions  which  as  to  him  are  legal 
and  equitable. 

Suits  by  James  C.  Colgate  and  others 
against  the  United  States  Leather  Company 
and  others  and  by  Robert  A.  Johnston  and 
another  against  the  Central  Leather  Com- 
pany and  another.  Heard  on  motions  for 
preliminary  injunction  on  bills  and  affida- 
vits, answers  and  affidavits  and  depositions 
in  open  court    Injunction  granted. 

Pitney,  Hardin  &  Skinner,  Eugene  Haw- 
kins, and  Lewis  A.  Delafleld,  for  complain- 
ants James  C.  Colgate  and  others.  Chaun- 
cey  G.  Parker  and  Huntington,  Rhinelander 
&  Seymour,  for  complainants  Robert  A.  John- 
ston and  another.  R.  V.  Lindabury,  Robert 
H.  McCarter,  Edward  M.  Shepard,  L  O. 
Krauthoff,  and  William  H.  Harkneas,  for  de- 
fendants. 

EMERY,  V.  C.  These  two  suits  are  brought 
to  enjoin  the  consolidation  of  two  corpora- 
tions, the  United  States  Leather  Company 
and  the  Central  Leather  Company,  both  or- 
ganized under  the  general  corporation  act 
The  directors  of  the  two  companies  have 
made  the  joint  agreement  prescribed  by  the 
105th  section  of  the  corporation  act  (P.  L. 
1896,  p.  310),  and  the  meetings  of  the  stock- 
holders of  each  of  the  companies  have  been 
called,  pursuant  to  the  statute,  to  consider 
and  act  separately  on  the  agreement  An  or- 
der temporarily  restraining  action  on  the 
agreement  has  been  issued,  and  the  meet- 
ings are  adjourned,  pending  this  application 
for  preliminary  injunction.  The  complain- 
ants in  the  two  suits  are  all  preferred  stock- 
holders In  one  of  the  companies,  the  United 
States  Company,  and  do  not  appear  to  be 
holders  of  common  stock,  and  both  suits  are 
brought  on  behalf  of  themselves  and  others 
only  as  such  preferred  stockholders.  The 
Central  Leather  Company  is  the  principal 
owner  of  stock,  both  preferred  and  com- 
mon, in  the  United  States  Leather  Company, 
owning  563,362  of  its  total  Issue  of  622,823 
shares  of  preferred  stock  (about  90  per  cent) 
and  605353  of  its  total  Issue  of  628,823  shares 
of  the  common  stock  (about  96  per  cent). 
The  Central  Company  was  organized  mainly 
for  the  purpose  of  acquiring  the  stock  of 
the  United  States  Company  and  as  part  of 
a  plan  for  taking  over  the  assets  of  the  latter 
company  and  readjusting  its  stock,  and  its 
principal  asset  Is  the  United  States  Com- 
pany stock,  which  constitutes  nine-tenths  or 
more  of  Kb  entire  property,  at  the  valuations 
carried  on  its  latest  balance  sheet  The  9 
directors  of  the  United  States  Company  are 


Digitized  by 


Google 


N.J.) 


COLGATE  v.  UNITED  STATES  LEATHER  CO. 


659 


all  directors  of  the  Central  Company  and 
compose  the  majority  of  the  entire  board  of 
17  directors  of  the  Central  Company,  and  the 
president,  first,  second,  and  third  vice  presi- 
dents, treasurer  and  secretary  of  the  two 
companies  are  identical.  The  complainants 
In  the  Colgate  suit  are  the  owners  of  22,763 
shares  of  the  preferred  stock,  and  in  the 
Johnston  salt,  of  2,114  shares — being  to- 
gether the  holders  of  24,867  shares  of  the 
total  69,461  shares  not  owned  by  the  Central 
Company.  Of  this  latter  amount,  however, 
other  holders  of  Bhares  have  practically  con- 
sented to  the  plan  of  consolidation  by  coming 
In  under  an  agreement  or  plan,  called  the 
"Plan  of  December,  1904,"  hereafter  referred 
to,  so  that  about  94  per  cent,  of  the  preferred 
stockholders  have  practically  approved  of  the 
plan.  Including  the  Central  Leather  Com- 
pany, the  holders  of  about  98  per  cent,  of 
the  common  stock  also  approve,  and  the 
agreement  is  to  be  considered  and  acted  on  at 
the  stockholders'  meeting  of  the  United  States 
Company  by  the  entire  body  of  stockholders 
of  this  company;  the  preferred  and  common 
stockholders  voting  under  the  act  (section 
106)  as  one  entire  body  and  not  as  separate 
classes  of  stockholders.  The  preferred  stock 
was  Issued  under  the  provisions  of  an  amend- 
ed organisation  certificate,  In  which  were 
the  following  clauses  as  to  the  respective 
rights  of  the  holders  of  the  preferred  and 
common  stock:  "That  the  preferred  stock 
shall  be  entitled  to  a  cumulative  dividend  of 
8  per  cent,  per  annum,  payable  out  of  the  net 
earnings  of  the  company  before  any  pay- 
ment is  made  on  the  common  stock,  and  in 
case  of  nonpayment  in  full  of  any  such  year- 
ly dividend  the  portion  unpaid  shall  be  a 
charge  without  interest  upon  the  earnings  of 
the  company  prior  to  the  claims  of  the  com- 
mon stock.  In  case  of  liquidation  the  pre- 
ferred stock  shall  be  paid  In  full  at  Its  par, 
together  with  all  earned  and  unpaid  divi- 
dends, before  any  payment  Is  made  on  the 
common  stock.  That  the  common  stock  is 
entitled  to  all  dividends  declared  and  pay- 
able out  of  the  net  earnings  of  the  company 
'  after  the  dividends  have  been  paid  upon  the 
preferred  stock.  In  case  of  liquidation  the 
common  stock  shall  be  entitled  to  the  entire 
assets  of  the  company  remaining  after  the 
payment  In  full  at  its  par  of  the  preferred 
stock  then  outstanding,  together  with  all 
dividends  thereon  earned  and  unpaid."  These 
provisions  were  inserted  in  the  preferred 
stock  certificates  in  the  form  of  the  follow- 
ing contract  or  agreement,  which  fixed  the 
date  of  the  commencement  of  the  dividend: 
"It  is  mutually  agreed  between  the  holder 
hereof  and  the  United  States  Leather  Com- 
pany as  follows :  The  preferred  stock  Is  en- 
titled from  and  after  the  1st  day  of  May, 
1893,  to  a  cumulative  dividend  of  8  per  cent 
per  annum,'  etc."  During  no  year  since  the 
issue  of  the  preferred  stock  has  the  full  di- 
vident  of  8  per  cent,  been  paid,  and  the  divi- 
dends from  January,  1905,  have  been  6  per 


cent  per  annum.  On  January  t,  1907,  the 
accumulated  unpaid  dividends  amounted  to 
46.08  per  cent  By  the  proposed  merger 
agreement  each  share  of  preferred  stock  (par 
value  $100)  Is  to  be  converted  into  a  6  per 
cent  gold  bond  for  $50  preferred  stock  In 
the  new  company,  $60  with  cumulative  7 
per  cent,  dividend,  and  $23.90  In  common 
stock  of  the  new  or  consolidated  company. 
Each  holder  of  common  stock  of  the  United 
States  Company  is  to  receive  three-tenths  of 
a  share  of  the  new  company's  common  stock, 
but  none  of  the  bonds  or  preferred  stock,  and 
as  between  the  two  classes  of  stockholders 
of  the  United  States  Company  the  common 
stock  of  the  new  company  which  comes  to 
both  classes  together  (being  about  $33,501,- 
040.50  of  the  entire  issue  of  common  stock 
of  the  new  company,  $40,000,000).  Is  divid- 
ed In  the  proportion  of  about  $14,600,000  to 
the  preferred  stock  and  $18360,000  to  the 
common,  or  about  seven  to  nine. 

The  causes  were  argued  together,  and  the 
objections  to  the  consolidation  under  the 
agreement  involve  the  general  questions  (1) 
of  the  application  of  the  merger  acts  to  the 
United  States  Company  and  Its  power  to  con- 
solidate at  all,  or  by  any  form  of  agreement 
against  the  objection  of  any  stockholder;  (2) 
the  effect  of  the  provisions  of  the  certificate 
of  organization  and  stock  certificate  as  giving 
to  the  preferred  stockholder  charter  or  con- 
tract rights  which  would  be  Impaired  by  any 
consolidation,  and  must  therefore  be  held  to 
waive  or  abandon  In  their  favor  any  such 
right  If  the  merger  laws  do  apply  to  the  com- 
pany ;  (3)  the  character  of  the  agreement  as 
being  voidable  at  the  option  of  any  stock- 
holder because  it  was  made  by  companies 
having  common  directors,  and  made  in  viola- 
tion of  the  trust  relations  of  the  directors,  or 
of  the  Central  Company  as  majority  stock- 
holder, to  the  complainants  as  stockholders; 
and  (4)  the  unfair  and  Inequitable  character 
of  the  agreement  and  the  impairment  of  the 
substantial  rights  of  the  preferred  stockhold- 
ers, other  than  the  Central  Company,  for  the 
benefit  of  the  Central  Company,  the  principal 
common  stockholder. 

First  as  to  the  lack  of  power  In  the  com- 
pany to  consolidate  at  all  in  any  manner 
without  the  consent  of  every  stockholder.  It 
is  contended  that  such  unanimous  consent  is 
necessary  because  the  United  States  Compa- 
ny was  organized  on  February  25,  1893,  to 
continue  for  the  term  of  50  years,  and  before 
the  passage  of  the  general  act  of  March  8, 
1893  (P.  L.  p.  121),  authorizing  consolidations. 
This  act  of  March  8,  1893,  was  not  a  supple- 
ment to  the  general  corporation  act  of  1875, 
but  was  an  independent  act  entitled  "An  act 
to  authorize  corporations  Incorporated  under 
the  laws  of  this  state  to  merge  and  consoli- 
date their  corporate  franchises  and  other 
property,"  and  it  was  extended  to  corpora- 
tions (except  railroad,  canal,  Insurance,  and 
banking),  organized,  or  to  be  organized,  under 
any  of  the  laws  of  the  state,  for  the  purpose 
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of  carrying  on  business  of  a  similar  nature, 
and  took  effect  Immediately.  Similar  provi- 
sions as  to  the  consolidation  of  any  corpora- 
tions organized  under  any  laws  of  the  state 
for  the  purpose  of  carrying  on  similar  busi- 
ness were  subsequently  Incorporated  In  the 
general  corporation  act  (Revision  of  1896), 
with  the  same  exceptions,  but  this  consolida- 
tion law  of  1893  has  not  been  repealed,  and 
the  power  to  consolidate  depends  upon  the 
application  of  this  act  It  Is  insisted  that  a 
consolidation  under  an  act  passed  after  the 
organization  of  the  company  cannot  be  legal- 
ly made  against  the  consent  of  any  stockhold- 
er, because  It  Is  In  violation  of  the  contract 
rights  of  the  stockholder,  created  by  the  orig- 
inal certificate  of  organization,  which  was  fil- 
ed February  25,  1893.  To  this  claim  of  a 
stockholder's  vested  contract  right,  arising 
from  and  dating  back  to  the  original  certif- 
icate and  the  time  of  Its  filing  and  the  stat- 
utes then  In  force,  the  defendants  answer 
that  all  of  the  preferred  stock  of  the  compa- 
ny was  issued  under  an  amended  certificate 
of  organization  filed. after  the  consolidation 
act  and  on  May  2,  1893;  that  the  amended 
certificate  created  this  preferred  stock  and 
defined  Its  rights,  and  did  not  exclude  the 
right  of  consolidation ;  and  that  all  preferred 
stock,  including  complainant's,  was  issued 
after  the  law  of  March,  1893.  And  It  is  in- 
sisted that  as  to  the  rights  of  stockholders 
to  object  to  the  exercise  of  the  power  of  con- 
solidation granted  by  the  state  after  the  or- 
ganization It  is  a  vested  right  only  In  those 
stockholders  who  became  such  before  the 
power  to  consolidate  was  given  to  the  compa- 
ny, and  that  stockholders  who  become  mem- 
bers of  the  corporation,  by  subscription  to, 
or  purchase  of,  its  shares,  after  the  increas- 
ed powers  are  given,  have  no  right  to  object 
to  the  company's  subsequent  exercise  of  these 
powers  conferred  previously  to  the  time  of 
their  becoming  members.  Complainants'  con- 
tention Is  based  on  the  theory  that  the  right 
to  object  to  consolidation  or  a  like  material 
change  which  Is  authorized  by  a  law  passed 
after  the  original  charter  is  in  the  nature  of 
a  right  of  property  inherent  in  or  attached 
to  the  ownership  of  any  shares  whenever  is- 
sued, and  follows  the  rights  of  the  shares  as 
fixed  by  the  original  charter  until  by  unani- 
mous consent  of  the  stockholders  the  change 
has  been  accepted  as,  or  has  become,  an 
amendment  to  the  charter.  The  other  view 
Is  that  the  right  to  object  to  the  exercise  of  a 
power  conferred  upon  the  company  subse- 
quent to  the  charter  is  a  separate  and  dis- 
tinct personal  equity  which  may  be  exercised 
and  enforced  by  each  owner  of  shares  who 
is  an  owner  at  the  time  the  power  is  confer- 
red, and  as  to  each  share  then  existing  (being 
the  only  ones  which  have  the  right  to  object) 
this  personal  equity  terminates  when  they 
cease  to  be  members,  and  does  not  follow  to 
a  transferee  of  their  shares.  On  this  theory, 
a  purchaser  of  shares  who  becomes  a  member 
of  the  company  after  the  power  has  been  con- 


ferred has  no  standing  to  object  The  pre- 
cise point  ▼!*.,  whether  there  is  any  differ- 
ence in  status  between  a  purchaser  of  snares 
before  or  after  the  grant  of  the  power  of  con- 
solidation to  the  company,  has  not  been  au- 
thoritatively decided  in  this  state.  In  every 
case  In  which  hitherto  the  question  has  been 
decided  as  to  the  right  of  a  company  to  exer- 
cise a  power  granted  subsequent  to  the  char- 
ter and  the  right  was  denied  because  It  ma- 
terially changed  the  status  of  the  stockhold- 
ers without  their  consent  the  stock  was  in 
fact  purchased  or  held  before  the  passage  of 
the  subsequent  act  So  far,  therefore,  as  any 
questions  of  right  were  Involved  In  any  such 
case,  the  rights  of  the  stockholders  were  In 
fact  the  same  as  the  rights  under  the  orig- 
inal charter.  The  well-known  cases,  Kean  v. 
Johnson,  9  N.  J.  Eq.  401  (1853),  Zabrlskie  v. 
Hackensack,  etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90 
Am.  Dec.  617  (1867),  Black  v.  Del.  &  R.  C.  Co., 
22  N.  J.  Eq.  130  (1886),  and  Loewentbal  v. 
Rubber  Co.,  52  N.  J.  Eq.  440,  28  AH.  454 
(1894),  were  all  cases  where  Hie  stock  was 
purchased  before  the  statute  and  action  un- 
der it  by  Hie  company  was  restrained  as  a 
violation  of  Hie  contract  right  of  Hie  stock- 
holder. Rabe  v.  Dunlap,  51  N.  J.  Eq.  40,  25 
Atl.  959  (1893),  and  In  re  Newark  Library 
Association,  64  N.  J.  Law,  217,  43  AH.  435 
(1899),  were  similar  coses,  In  which  relief  was 
denied  after  the  company  had  acted  on  Hie 
amendment  because  of  the  laches  or  assent 
of  Hie  stockholder  complainant  Brown  v. 
Morton,  71  N.  J.  Law,  26,  29,  58  AH.  95 
(1904),  Meredith  v.  Zinc  &  Iron  Co.,  60  N.  J. 
Eq.  259,  44  AH.  55  (1899),  Pronick  v.  Spirits 
Distributing  Co.,  58  N.  3.  Eq.  97,  42  AH.  586 
(1899),  and  Smith  v.  Eastwood,  etc.,  Co.,  58 
N.  J.  Eq.  831,  43  AH.  567  (1899),  which  were 
cited  on  this  point  by  complainants,  Involved 
only  Hie  construction  of  statutes  existing  at 
Hie  Hme  of  the  charter,  and  not  Hie  effect 
of  subsequent  statutes.  In  N.  J.  Midland 
Railway  Co.  v.  Strait  (Sup.  Ct  1872),  35  N.  J. 
Law,  322,  323,  Hie  question  arose  between  Hie 
consolidated  company  and  a  stranger,  not  a' 
stockholder,  agreeing  to  take  bonds.  See  page 
325  of  35  N.  J.  Law.  Any  expressions,  there- 
fore, In  the  opinions  in  any  of  these  cases, 
that  Hie  rights  of  stockholders  depended  on 
Hie  rights  as  declared  In  Hie  original  char- 
ters, cannot  be  considered  as  In  themselves 
controlling  authorities  on  Hie  point  now  being 
considered,  inasmuch  as  Hie  question  was  nei- 
ther Involved,  discussed,  or  Intended  to  be  de- 
cided. And  as  to  Hie  decisions  of  our  own 
courts,  it  must  be  further  noted  that  where 
Hie  Hme  of  purchase  has  been  material,  aa 
being  the  act  which  constitutes  Hie  member- 
ship of  a  company  (e.  g.,  in  the  case  of  mutu- 
al insurance  companies  by  Hie  taking  out  of  a 
policy),  our  courts,  In  limiting  the  rights  of 
such  company  to  act  under  a  law  substan- 
tially increasing  Its  powers,  have  been  care- 
ful to  limit  Hie  right  to  object  to  persons 
who  were  members  before  Hie  law  was  passed. 
Schwarzwaelder  v.  German  Mutual  Fire  Ins, 
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Co.  (Err.  ft  App.  1890)  50  N.  J.  Eq.  589,  44 
Atl.  769.  In  other  courts  and  in  those  of  the 
highest  authority,  this  precise  question  has, 
however,  been  raised  and  decided;  these  be- 
ing cases  where  subscriptions  to  the  stock  of 
a  company  were  made,  and  after  the  sub- 
scription the  company  was  consolidated  with 
another,  under  laws  (either  general  or  spe- 
cial) existing  at  the  time  of  the  subscription. 
Sometimes  the  subscriber,  an  Individual,  was 
sued  by  the  consolidated  company  on  hla  sub- 
scription and  refused  to  pay  the  subscription, 
.as  being  a  material  change  In  the  terms  of 
his  contract,  which  was  not  binding  without 
bis  consent  The  subscribers  were  held  lia- 
ble, as  being  bound  to  accept  the  stock  of  the 
new  company.  The  leading  case  Is  Sparrow 
v.  B.  &  C.  R.  R.  Co.,  7  Ind.  369  (1856),  and 
Davidson,  J.  (page  873  of  7  Ind.),  after  say- 
ing "that  the  relation  between  the  stockhold- 
er and  the  company  Is  one  of  contract,  and 
that  any  material  change  by  legislative  act, 
without  his  consent,  Is  an  Invasion  of  his  In- 
dividual rights  under  the  contract,"  further 
holds  "that,  when  defendant  contracted  (by 
subscribing  for  shares  to  the  company),  au- 
thority to  consolidate  existed,  by  a  legislative 
act,  which  the  companies  had  a  perfect  right 
to  exercise,  and  of  which  he  was  then  legally 
cognizant,  and  his  contract  having  been  made 
under  that  law,  must  be  presumed  to  have 
been  made  in  reference  to  it,  and  cannot 
therefore  be  Impaired  by  the  law,  because  the 
law  Is  part  of  the  contract"  This  was  a 
case  where  the  original  charter  of  the  com- 
pany whose  stock  was  subscribed  for  was 
granted  In  1849,  before  the  act  authorizing 
consolidation  (February  6,  1851),  and  the 
subscription  to  the  stock  was  made  In  August 
1861,  and  after  the  act  In  another  class  of 
cases,  the  subscriber,  a  municipal  corpora- 
tion, acting  under  legislative  authority  to 
subscribe  to  the  stock  of  a  specially  named 
company  after  a  vote  or  election  and  issue 
bonds  for  payment  did  so  subscribe,  and  the 
company  having  consolidated  with  another 
after  the  election  or  subscription,  the  stock 
of  the  consolidated  company  was  received  and 
bonds  Issued  therefor.  Their  payment  was 
afterwards  contested  on  the  ground  that  the 
municipal  corporation  could  be  liable  only  by 
virtue  of  statute,  and  being  authorized  to 
subscribe  only  for  the  stock  of  the  original 
company  existing  at  the  time  of  the  vote  or 
election,  had  no  right  after  this  subscription, 
and  without  another  election  under  the  stat- 
ute, to  accept  stock  of  the  consolidated  com- 
pany, a  different  company,  and  issue  its 
bonds  In  payment  It  was  held  In  the  latter 
class  of  cases  that  Inasmuch  as  the  power 
of  the  company  to  consolidate  existed  at  the 
time  of  the  subscription,  the  municipality 
had  the  right  and  was  bound  to  take  the 
shares  of  stock  of  the  consolidated  company. 
As  to  the  validity  of  the  municipal  subscrip- 
tions and  the  liability  on  their  bonds,  there 
is  a  long  line  of  decisions  of  the  United 
States  Supreme  Court,  commencing  with  Nu- 


gent v.  Supervisors,  19  Wall.  (U.  S.)  250,  22 
L.  Ed,  83,  and  all  collated  In  Livingston  Coun- 
ty v.  Portsmouth  Bank,  128  U.  S.  102,  9  Sup. 
Ct  18,  32  L.  Ed.  859  (1888).  In  Nugent  v. 
Supervisors,  supra,  Mr.  Justice  Strong  says 
that  "In  a  multitude  of  cases  decided  in  Eng- 
land and  In  this  country  It  has  been  deter- 
mined that  a  subscriber  for  the  stock  of  a 
company  Is  not  released  from  his  engagement 
to  take  It  and  pay  for  It  by  any  alteration  of 
the  organization  or  purposes  of  the  company, 
which,  at  the  time  the  subscription  was 
made,  were  authorized  either  by  the  general 
.  law  or  by  the  special  charter,  and  a  clear 
distinction  is  recognized  between  the  effect 
of  such  alterations  and  the  effect  to  those 
made  under  legislation  subsequent  to  the  con- 
tract of  subscription."  And  Mr.  Chief  Jus- 
tice Walte,  In  Wilson  v.  Salamanca,  99  U. 
S.  499,  504,  25  L.  Ed.  830,  says:  "The  power 
of  the  company  to  consolidate  with  other 
companies  existed  when  the  vote  for  sub- 
scription was  taken  In  the  township.  When 
the  consolidation  (afterwards)  took  place, 
there  was  a  perfected  power  in  the  township 
to  subscribe  to  the  stock  of  that  company, 
and  there  was  also  an  existing  privilege  In 
the  company  to  receive  the  subscription. 
That  power  passed  by  the  consolidation  to 
the  consolidated  company." 

The  opinions  In  these  cases,  and  In  others 
following  them,  have  led  to  the  general  in- 
corporation in  the  leading  text-books  and 
digests  of  the  doctrine  that  a  person  sub- 
scribing for  or  purchasing  shares  cannot  ob- 
ject to  the  subsequent  exercise  of  a  power  to 
consolidate  which  existed  In  the  company 
at  the  time  of  his  subscription  or  purchase. 
1  Thomp.  Corp.  §{  843,  846;  Noyes  Intercor. 
Rel.  §  41,  p.  68;  6  Am.  ft  Eng.  Ency.  Law 
(2d  Ed.)  808.  This  consensus  of  opinion  on 
a  point  of  corporation  law  depending  on 
general  principles  applicable  everywhere  is 
entitled  to  very  great  weight  In  deciding 
upon  the  rule  to  be  declared  in  this  state, 
even  if  It  should  be  thought  that  this  general 
rule  might  not  be  based  on  sound  principles. 
The  advantages  of  having  a  rule  on  this 
aspect  of  the  rights  of  shareholders  similar 
to  the  general  settled  rule  of  the  other  states 
and  of  the  United  States  courts  are  In  them- 
selves reasons  for  its  adoption.  But  I  think 
that  on  principle  these  decisions  are  sound. 
The  basis  for  the  proper  decision  of  the  ques- 
tion will  be  reached,  when  once  we  have 
precisely  and  correctly  settled  the  legal  ori- 
gin and  scope  of  the  stockholders'  right  of  ob- 
jection. It  originates,  In  my  judgment  sole- 
ly from  the  contract  between  the  company, 
considered  as  a  corporate  entity,  and  the  In- 
dividual stockholder,  and  this  being  the  sole 
contract  affected  by  the  power  to  consolidate, 
these  two  parties — the  company  and  the  in- 
dividual stockholder— are  the  only  parties 
directly  interested,  and  each  stockholder  for 
himself  alone  deals  with  the  company,  and 
not  with  any  or  all  of  the  other  stockholders, 
In  relation  to  his  assent  or  dissent     Each 
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Is  bound  by  bis  own  action,  or  failure  to  act, 
and  so  far  as  relates  to  the  mere  exercise  or 
existence  of  the  rigbt  to  object  Is  not  gov- 
erned or  controlled  by  the  action  of  any 
other  stockholder  or  of  all  the  others  to- 
gether, even  If  that  action  be  taken  at  a 
meeting  of  the  corporate  body.  In  giving 
his  assent  to  the  consolidation  be  Is  under 
no  obligation  to  consider  or  obtain  the  con- 
currence of  any  other  stockholder,  and, 
when  the  assent  Is  once  given,  it  Is  final  so 
far  as  affects  bis  rights  and  cannot  be  with- 
drawn. In  re  Newark  Library  Association, 
64  N.  J.  Law,  265,  208,  43  Atl.  435.  In  states, 
as  In  Massachusetts  for  example,  where  the 
amendment  may  be  adopted  by  a  majority 
vote  of  tbe  corporate  body  (Durfee  v.  Old 
Colony,  etc.,  R.  R.  Co.,  5  Allen  [Mass.]  230), 
tbe  right  of  objection  may  be  affected  by 
and  require  such  action  at  a  corporate  meet- 
ing, but  where,  as  with  us,  the  theory  of  tbe 
shareholder's  rights  Is  that  tbe  right  of  in- 
dividual objection  belongs  to  the  stockholder 
as  an  Individual,  the  amendment  becomes 
operative  as  to  him,  not  because  It  has  be- 
come part  of  tbe  charter  by  corporate  adop- 
tion, but  because  be  individually  has  assent- 
ed to  the  exercise  of  the  power  given  by  the 
Legislature  to  the  company.  Each  corporate 
body  of  stockholders  has  the  right  in  the 
present  instance,  by  the  statutory  two-thirds 
vote  to  adopt  the  consolidation  agreement, 
and  thus  for  the  first  time  as  a  corporate 
body  act  on  and  accept  the  law.  Before  act- 
ing under  the  consolidation  laws  no  previous 
unanimous  vote  would  be  necessary  to  its 
acceptance  by  the  corporate  body,  but  tbe 
acceptance  by  tbe  statutory  vote  would  be 
the  only  corporate  action  necessary,  and  this 
action  would  stand  as  sufficient  corporate  ac- 
tion, unless  prevented  by  a  stockholder  hav- 
ing the  personal  and  individual  right  to  ob- 
ject The  original  charter  or  certificate  is, 
in  some  of  Its  aspects,  a  contract  between 
tbe  stockholders  inter  sese,  and  It  may  be 
that  a  proposed  agreement  made  under  the 
consolidation  act  would  Impair  their  rights 
Inter  sese  as  fixed  by  the  charter,  to  the 
assets  of  the  company,  but  this  Is  an  objec- 
tion of  another  character  to  be  presently  con- 
sidered. The  question  now  considered  Is, 
whether  any  consolidation  at  all  on  terms 
legally  authorized  can  be  made,  against  tbe 
objection  of  a  stockholder  who  purchased  his 
shares,  not  before,  but  after  tbe  act  authoriz- 
ing consolidation.  In  my  Judgment,  the 
right  to  object  to  consolidation  is  an  equity 
or  right  of  a  purely  personal  character,  be- 
longing only  to  the  persons  who  were  mem- 
bers or  shareholders  before  the  power  to 
consolidate  was  given.  The  argument  that 
unless  the  shareholder  can  transfer  this  right 
of  objection  with  his  shares  he  is  deprived 
of  property  begs  the  question  at  Issue  wheth- 
er it  is  a  property  right,  and  as  to  this  ob- 
jection on  its  practical  side  I  think  the  court 
may  well  take  judicial  notice  of  the  fact  that 
the  monetary  value  to  the  shareholder  of  tbe 


right  to  object  would  be  greater  on  a  sale 
made  to  extinguish  the  right  than  on  a  sale 
which  merely  transferred  the  right  of  objec- 
tion to  another.  Tbe  highest  value  of  the 
mere  right  to  object,  considered  as  "proper- 
ty," is  always  secured  on  Its  extinguishment. 
On  tbe  question  as  to  the  status  of  a  purchas- 
er of  shares  after  the  consolidation  act,  coun- 
sel in  tbe  Johnston  Case  contend  also  that, 
although  the  issue  and  purchase  of  tbe  pre- 
ferred stock  uader  tbe  amended  certificate 
was  in  fact  subsequent  to  the  consolidation 
act,  yet  it  must  by  construction  or  relation  ■ 
be  held  to  have  been  issued  before  that  act 
Tbe  reasons  relied  on  are  two:  First,  that 
the  law  of  March  21,  1893,  authorizing  the 
amendment  of  certificates,  and  under  which 
the  amendment  was  made,  expressly  pro- 
vides "that  the  amended  certificate  shall  take 
the  place  of  the  original  certificate  of  Incor- 
poration and  shall  be  deemed  to  have  been 
recorded  and  filed  on  the  date  of  recording1 
and  filing  the  original  certificate."  But  tbe 
effect  of  the  filing  and  recording  of  the  orig- 
inal certificate  is  Itself  limited  and  defined 
by  the  statute  In  force  at  the  time  (Corp. 
Art  1S75.  Revision  of  1R77.  p.  1«0.  i  13V  and 
I*  thnt  nnon  the  malclnsr  and  flllne  the  persons 
associating  "shall  be  from  tbe  time  of  com- 
mencement fixed  in  said  certificate,  and  until 
tbe  time  limited  for  the  termination  thereof, 
Incorporated  into  a  company  by  the  name 
mentioned  in  said  certificate,"  and  as  was 
said  by  Mr.  Justice  Dixon  in  Vanneman  v. 
Young,  62  N.  J.  Law,  403,  405,  20  Atl.  58 
(Err.  &  App.  1890),  tbe  recording  and  filing 
are  merely  necessary  evidence  of  tbe  exist- 
ence of  the  corporation.  The  retroactive  ef- 
fect of  the  filing  of  tbe  amended  certificate 
would  cure  defects  In  the  original  certificate, 
which  had  only  been  partially  reached  by 
the  previous  laws  of  March  25,  1892,  and 
March  29,  1892  (Oen.  St  p.  960),  and  probab- 
ly confirm  rights  since  acquired  or  attempted 
to  be  acquired;  but  it  would  unreasonably 
stretch  the  terms  of  this  provision  to  consider 
it  as  operating  by  construction  to  deprive  the 
corporation  of  the  power  which  It  bad,  at  the 
time  of  the  passage  of  the  amendment  law, 
to  act  under  tbe  consolidation  law  previously 
passed.  The  second  reason  relied  on  for  this 
objection  Is  that  the  first  proviso  to  the  act 
authorizing  amendments  is  "that  nothing 
shall  permit  the  Insertion  of  any  matter  not 
in  conformity  with  the  law  under  which 
such  company  was  organized."  It  Is  said 
that  this  excludes  the  Insertion  In  the  certifi- 
cate, either  expressly  or  by  implication,  of 
any  amendment  or  subsequent  law.  But  In 
contemplation  of  law,  an  act  and  Its  supple- 
ments are  but  one  act  or  "law"  for  the  pur- 
pose of  construction  (Drew  v.  West  Orange 
[Sup.  Ct.  1900],  64  N.  J.  Law,  481,  45  Atl. 
787),  and  If  the  consolidation  act,  being  a 
general  law,  Is  not  to  be  considered  as  tech- 
nically an  amendment  of  the  general  corpo- 
ration law,  then  as  the  proviso  refers  only  to- 
the  general  corporation  law,  it  does  not  for- 
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bid  the  Insertion  In  the  amended  certificate 
of  any  thing  contained  In  the  consolidation 
or  any  other  law  relating  to  corporations  In 
general,  or  prevent  such  law  from  being  read 
into  the  certificate  as  an  existing  law.  Can 
there  be  any  question  that  the  amended  cer- 
tificate might  lawfully  have  Included  an  ex- 
press provision  that  the  company  might  con- 
solidate, or  could  have  declared  the  rights  of 
the  stockholders  on  dissolution  by  consolida- 
tion? The  objections  to  the  consolidation,  so 
far  as  they  are  based  on  a  denial  of  the  ap- 
plication of  the  consolidation  act  of  1888  and 
the  right  of  the  United  States  Company  to 
consolidate  at  all  under  this  act,  against  the 
objection  of  any  shareholder  purchasing  aft- 
er that  act,  must  therefore  be  overruled. 

The  second  question  Is  whether  the  right  of 
the  United  States  Company  to  consolidate  un- 
der the  act  of  1893  has  been  restricted  or 
waived  by  the  terms  or  the  organization  of 
stock  certificates.  There  is  no  express  waiver 
of  this  power  conferred  by  the  statute,  nor  is 
there  in  the  certificates  any  provision  as  to 
the  stockholders'  rights,  which  requires  for 
their  enforcement  or  protection  the  abandon- 
ment or  restriction  of  this  power  to  consoli- 
date. A  waiver  or  abandonment  by  implica- 
tion of  an  express  statutory  power  is  not  to 
be  favored,  and  as  the  terms  of  the  certifi- 
cates do  not  either  clearly  or  necessarily  have 
this  effect  this  objection  to  consolidation  la 
not  sustained. 

The  third  question  raised  Is  whether  the 
consolidation  agreement  is  voidable  at  the  in- 
stance of  any  stockholder,  either  for  the  rea- 
son (1)  that  It  was  made  by  companies  having 
common  directors,  or  (2)  because  it  was  made 
in  violation  of  trust  relations  toward  the  com- 
plainants as  stockholders,  existing  on  the  part 
of  the  directors  or  of  the  Central  Company, 
as  majority  stockholder  controlling  the  elec- 
tion of  directors  and  the  management  of  the 
company.  The  principle  allowing  stockhold- 
ers of  a  company  or  companies  to  avoid,  on 
these  grounds,  agreements  made  by  common 
directors  of  companies,  reaches  to  and  to  in- 
tended to  control  those  contracts  of  compa- 
nies with  each  other  in  which  the  action 
of  the  common  directors  effects  or  concludes 
the  contract  and  finally  binds  the  compa- 
ny and  all  its  stockholders.  The  avoidance 
of  the  agreement  Is  an  enforcement  of  the 
right  of  the  company,  as  a  corporate  body, 
which  right  of  the  company  is  asserted  and 
prosecuted  in  Its  behalf  by  the  Individual 
stockholders,  In  an  action  to  which  the  com- 
pany to  a  party,  and  in  which  the  decree  goes 
In  favor  of  the  company.  The  principle  does 
not  touch  or  apply  to  the  control  of  the  in- 
dividual stockholders,  voting  or  acting  as 
such.  In  reference  to  their  Individual  Inter- 
ests. Contracts  made  on  behalf  of  companies 
by  common  directors,  or  made  by  directors 
with  one  of  their  body,  may  be  ratified  by 
the  corporate  action  of  the  entire  body  of 
stockholders,  and,  where,  as  in  the  merger 
acta,  the  final  contract,  if  made,  la  the  con- 


tract of  the  corporate  body  consisting  of  an 
entire  body  of  stockholders  acting  as  Indi- 
viduals, approving  the  agreement  altered  in- 
to by  the  directors,  the  principle  does  not 
apply.  The  whole  proceeding  for  consolida- 
tion is  statutory,  and,  like  proceedings  for 
dissolution  and  some  other  proceedings,  la 
directed  finally  to  the  corporate  action  by  the 
entire  body  of  stockholders,  acting  In  their 
Individual  rights  and  Individual  interests, 
and,  in  the  absence  of  any  statutory  disquali- 
fication of  the  d  I  rot-tors  to  act  bv  reason  of 
common  directorship  In  the  menrlnff  compa-. 
nles,  none  should  be  created  by  an  appeal  to 
a  principle  of  equity,  which  was  Introduced 
to  reach  cases  of  an  entirely  different  charac- 
ter. The  only  practical  effect  of  applying  the 
principle  to  these  cases  would  be  to  compel 
the  Introduction,  as  part  of  the  machinery  of 
consolidation,  of  the  more  objectionable  fea- 
ture of  "dummy"  directors  in  place  of  direc- 
tors actually  representing  stockholders'  in- 
terests, and  entitled  to  the  control  or  weight 
which  properly  belongs  to  majority  Interests. 

The  second  reason  for  declaring  the  con- 
solidation agreement  voidable  at  the  instance 
of  any  dissenting  stockholder  Is  based  upon 
an  alleged  trust  relation  which  Is  supposed 
to  exist  on  the  part  of  the  directors  and  of 
the  Central  Company,  as  the  majority  stock- 
holder controlling  their  election  and  Indirect- 
ly their  action,  and  to  exist  towards  the  mi- 
nority stockholders  as  a  body  or  individuals. 
Cases  from  other  courts  are  cited  In  which 
apparently  such  doctrine  of  trust  relation- 
ship to  declared,  but  our  own  decisions  do  not 
recognize  any  trust  relation  of  one  Individual 
stockholder  or  any  combination  of  individual 
stockholders  acting  only  In  their  individual 
rights  toward  any  other  stockholder  or  com- 
bination of  stockholders. 

The  general  rule  under  our  decisions  Is  that 
the  individual  stockholders  are  not  trustees 
for  each  other,  but  each  may,  as  a  member 
of  the  general  corporate  body,  exercise  hla 
individual  right,  and  vote  equally  with  other 
stockholders  on  the  ratification  of  a  contract 
In  which  he  to  Interested,  and  ratification  or 
adoption  of  the  contract  is  valid,  even  if  car- 
ried by  his  vote.  U.  S.  Steel  Corp.  v.  Hodge 
(Err.  &  App.  1902),  64  N.  J.  Eq.  807,  64  Atl.  1. 
I  examined  this  question  further  In  Liilard  v. 
Otl,  eto,  Co,  66  Atl.  254,  70  N.  J.  Eq.  197 
(1903).  This  right  of  the  majority  (statutory 
or  other)  either  to  originally  direct  or  to  af- 
firm contracts  or  other  proceedings  in  which 
the  directors  or  the  majority  stockholders  are 
interested  is  not,  however,  absolute,  but  la 
subject  to  the  necessary  qualification  that  the 
majority,  although  they  may  deal  with  the 
assets  of  the  company,  cannot  so  deal  with 
them  as  to  divide  these  assets,  more  or  less, 
between  themselves,  to  the  exclusion  of  the 
minority.  Liilard  v.  Oil,  Paint  &  Drug  Co., 
supra ;  Menler  v.  Hooper's  Telegraph  Works, 
9  Ch.  App.  353  (1874).  By  this  rule,  full 
practical  protection,  and  all  the  protection 
they  are  entitled  to,  to  given  to  the  minority 
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stockholders  without  resort  to  any  principle 
of  supposed  trust  relationship  of  one  Individ- 
ual stockholder  or  any  combination  of  such 
Individual  stockholders,  who  constitute  a  ma- 
jority, toward  those  who  do  not  act  with  them 
and  constitute  a  minority.  To  make  the  ma- 
jority of  the  stockholders  either  directly  or 
through  their  directors  trustees  of  the  minor- 
ity, and  obliged,  because  they  are  in  a  major- 
ity, to  conduct  the  business  or  affairs  of  the 
company  as,  In  any  respect,  the  special  trus- 
tees of  the  minority  seems  to  me  to  be  a  mis- 
conception of  the  theory  of  trust  relations. 
The  directors  elected  as  they  must  be,  by  a 
majority,  become,  when  elected,  the  trustees, 
not  of  the  majority  nor  of  the  minority  stock- 
holders, but  trustees  of  the  entire  body  of 
stockholders,  whether  belonging  to  the  ma- 
jority or  minority.  In  Chase  v.  Vanderbllt, 
62  N.  Y.  807  (1875),  this  question  as  to  the 
status  of  directors  toward  different  stock- 
holders or  classes  of  stockholders  arose,  and 
Miller,  J.,  said  (page  816  of  62  N.  ?.):  "As 
the  directors  are  under  the  same  obligation 
to  all  the  stockholders  they  represent,  they 
cannot  be  charged  by  a  plaintiff  in  an  action 
with  the  duty  of  specially  caring  for  and  pro- 
tecting the  interests  of  one  class  of  stock- 
holders as  against  the  others."  This  theory 
that,  because  directors  were  elected  (as  they 
must  and  should  be)  by  the  majority  stock- 
holders who  control  their  action,  they  there- 
fore become  specially  trustees  of  the  minority, 
If  logically  followed  out,  would,  as  it  seems 
to  me,  revolutionize  the  control  of  corporate 
bodies  by  removing  It  from  the  majority  of 
the  stockholders  and  imposing  on  the  courts 
the  necessity  of  controlling  the  business  of 
the  company  by  applying  the  rules  and  prin- 
ciples relating  to  trusts  in  the  disputes  con- 
cerning management  arising  wholly  between 
different  and  shifting  classes  of  stockholders. 
My  conclusion  In  reference  to  this  objection 
Is  that  the  consolidation  agreement  is  not 
either  absolutely  void  or  voidable  at  the  elec- 
tion of  any  stockholder  merely  for  the  reason 
that  the  directors  making  or  controlling  the 
agreement  were  the  common  directors  of  both 
the  consolidating  companies,  or  because  the 
consolidation  may  be  practically  a  sale  to 
the  Central  Company,  the  majority  stock- 
holder; but,  in  view  of  the  fact  that  the 
Central  Company  controlled  the  making  of 
the  agreement,  and  will  be  the  controlling 
stockholder  on  the  adoption  of  the  agreement, 
the  question  on  this  branch  of  the  case  and 
In  either  aspect  of  it  is  whether  the  terms 
of  the  agreement  are  such  as  will  more  or 
less  substantially  distribute  or  dispose  of  the 
assets  of  the  United  States  Company  to  the 
Central  Company,  to  the  exclusion  of  the 
complainants  and  other  objecting  stockhold- 
ers, or  will  distribute  or  dispose  of  them  In 
such  manner  as  to  be  either  Illegal,  unfair 
or  'oppressive  to  the  objecting  stockholders. 

Fourth.  I  come  next  to  the  question  wheth- 
er the  particular  agreement  of  consolidation 
proposed  is,  so  far  as  the  preferred  stock- 


holders are  concerned,  a  legal  agreement  un- 
der the  act,  or  does  it  as  to  them  prescribe 
terms  and  conditions  which  Illegally  or  in- 
equitably change  or  affect  their  rights  In  the 
assets  of  the  company  which  are  proposed 
to  be  turned  over  to  the  new  or  consolidated 
company.  The  act  of  1893  in  terms  author- 
izes the  directors  of  the  several  corporations 
to  enter  into  a  joint  agreement  "for  the 
merger  or  consolidation  of  said  corporation, 
and  prescribing  the  terms  and  conditions 
thereof,  •  •  •  and  the  manner  of  cover- 
ing the  capital  stock  of  each  of  said  merging 
or  consolidating  corporations  into  the  stock 
or  obligations  of  such  new  or  consolidated 
corporations."  This  power  to  the  directors  to 
prescribe  terms  and  conditions  cannot,  how- 
ever, be  held  to  be  an  unlimited,  Irrespon- 
sible power,  but  must  be 'understood  as  au- 
thorising only  "lawful  terms  or  conditions," 
and  a  lawful  manner  of  conversion  of  the 
stock.  The  statute,  for  instance,  provides 
only  for  the  conversion  of  the  stock  of  the 
existing  companies  into  stock  or  obligations 
of  the  new  company,  but  as  to  existing  debts 
or  obligations  In  the  nature  of  debts  of  the 
merged  companies,  no  power  Is  given  or  at- 
tempted to  be  given  to  convert  theee  into 
stock  of  the  consolidated  company  and  the 
merger  act,  on  the  contrary,  expressly 'pro- 
vides (section  4)  that  on  the  consolidation 
"all  debts,  liabilities,  and  duties  of  either 
of  said  former  corporations  shall  thenceforth 
attach  to  said  new  or  consolidated  corpora- 
tion, and  may  be  enforced  against  it,  to  the 
same  extent  as  If  said  debts,  liabilities,  and 
duties  had  been  incurred  by  it"  If,  there- 
fore, the  consolidation  agreement,  as  one  of 
the  conditions  of  converting  the  stock  of  any 
of  the  merging  companies  Into  the  stock  or 
obligations  of  the  new  company,  should  pro- 
vide that  a  debt  or  liability  of  the  existing 
company  to  the  stockholder  should,  against 
his  will  or  consent,  be  surrendered  by  him, 
It  must,  In  my  Judgment,  be  held  to  be  Il- 
legal, under  the  act,  which  provides  that 
the  debt,  liability,  or  duty  is  to  continue. 
Is,  then,  the  obligation  of  the  United  States 
Company  to  Its  preferred  stockholders  under 
its  organization  and  stock  certificates  a  debt, 
liability,  or  duty  which,  In  any  respect  or  to 
any  extent,  continues  against  the  consolidat- 
ed company  under  the  act?  So  far  as  re- 
lates to  the  right  to  terminate,  by  consolida- 
tion, the  existence  of  the  United  States  Com- 
pany, and  the  right  to  a  continuance  of  fu- 
ture dividends,  the  question  is  to  be  answer- 
ed in  the  negative,  If  my  view  as  to  the  right 
to  consolidate  is  correct.  But  this  right  to 
consolidate  terminating,  as  it  does,  the  right 
to  future  dividends  after  consolidation,  does 
not  necessarily  affect  the  right  to  dividends 
existing  at  the  time  of  consolidation,  and  It 
is  In  reference  to  the  accumulated  unpaid 
dividends  that  the  question  fairly  arises  as 
to  whether,  on  the  termination  of  the  busi- 
ness of  the  company  by  the  consolidation,  the 
right  to  an  account  for  the  payment  of  them 
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Is  not  a  liability  or  duty  of  the  existing  com- 
pany, which  would  exist  against  the  United 
States  Company  on  the  termination  of  Its 
existence,  and  which  therefore  continue* 
against  the  new  company.  As  to  these  ac- 
cumulated dividends,  the  language  of  the 
certificate  is  that  the  preferred  stockholders 
are  entitled  "to  a  cumulative  dividend  of 
8  per  cent,  per  annum,  payable  out  of  the 
net  earnings  of  the  company  before  any  pay- 
ment is  made  on  the  common  stock,  and  in 
case  of  nonpayment  in  full  of  any  such  year- 
ly dividend  the  portion  unpaid  shall  be  a 
charge  without  Interest  upon  the  earnings  of 
the  company  prior  to  the  claims  of  the  com- 
mon stock.  In  case  of  liquidation,  the  pre- 
ferred stock  shall  be  paid  In  full  at  Its  par, 
together  with  all  earned  and  unpaid  divi- 
dends, before  any  payment  Is  made  on  the 
common  stock.  •  *  •  The  common  stock 
is  entitled  to  all  dividends  declared  and  pay- 
able out  of  the  net  earnings  of  the  company 
after  the  dividends  have  been  paid  upon  the 
preferred  stock,  and  In  case  of  liquidation 
the  common  stock  shall  be  entitled  to  the  en- 
tire assets  of  the  company  remaining  after 
the  payment  in  full  at  Its  par  of  the  preferr- 
ed stock  then  outstanding,  together  with  all 
dividends  earned  and  unpaid."  Dividends  to 
the  extent  of  about  45  per  cent,  have  ac- 
cumulated and  are  unpaid.  The  surplus  Of 
the  United  States  Company,  appearing  on 
its  books,  is  over  $20,000,000,  and  the  bill  al- 
leges that  this  Is  available  for  the  purpose  of 
paying  the  accumulated  dividends.  The  an- 
swer of  the  defendant  companies  asserts  that 
of  this  apparent  surplus  only  about  seven 
millions  arose  from  the  earnings  of  the  com- 
pany, and  that  the  balance  of  thirteen  millions 
arose  from  the  estimated  Increase  of  the 
value  of  the  real  estate  acquired  by  the  Unit- 
ed States  Company  at  about  the  time  of  the 
commencement  of  Its  business  in  1893,  which 
estimated  increase  was  made  in  the  year 
1903  and  by  raising  the  value  of  the  com- 
panies' property  raised  the  surplus  to  that 
amount.  The  affidavits  and  the  evidence  tak- 
en at  the  hearing  show  that  the  increase  of 
valuation  was  not  In  the  valuation  of  real 
estate,  title  to  which  was  in  the  United 
States  Company,  but  was  an  Increase  In  the 
valuation  of  the  stock  held  by  the  United 
States  Company  in  three  subsidiary  compa- 
nies, which  held  the  title  to  tne  real  estate, 
and  that  the  Increase  In  valuation  of  the 
stock  of  these  three  companies  on  the  books 
of  the  United  States  Leather  Company  was 
based  on  the  Increase  in  the  valuation  of 
the  real  estate  owned  by  the  subsidiary 
companies,  which  appeared  on  their  books. 
Technically  and  strictly,  therefore,  the  In- 
crease was  in  the  valuation  of  the  personal 
property  of  the  United  States  Company.  So 
far  as  this  Increased  valuation  of  property 
enters  into  or  forms  part  of  the  surplus,  the 
United  States  Company  claims  that  no  part 
of  It  has  been  actually  realized  or  Is  prop- 
erly or  legally  available  for  dividends,  and 


as  to  the  seven  millions  of  admitted  earnings, 
which  has  been  carried  to  the  profit  and  loss 
account  and  so  entered  into  the  surplus  ac- 
count, it  Is  claimed  that  no  portion  of  this 
is  available  for,  or  chargeable  with,  the  pay- 
ment of  the  unpaid  dividends,  for  the  reason 
that  under- the  authority  of  the  organization 
certificate  it  has  been  applied  to  the  pur- 
chase of  property  for  use  In  the  conduct  of 
its  business,  and  therefore,  under  the  general 
corporation  law  as  it  stood  at  the  time  of 
the  amended  certificate,  and  under  the  pro- 
visions of  the  certificate  itself,  no  portion 
of.  It  is  applicable  to  the  payment  of  any 
dividends;  and  it  is  further  claimed  that 
the  company  during  Its  continuance  of  busi- 
ness, not  being  liable  to  account  for  any 
portion  of  these  earnings  for  dividend  pur- 
poses, there  Is  no  right  to  any  account  for 
them  on  the  termination  of  the  business  and 
the  transfer  of  the  assets  by  consolidation. 

So  far  as  the  rights  of  the  preferred  stock- 
holders In  this  case  to  call  the  company  to  an 
account  for  dividends  of  any  kind  out  of  the 
earnings  or  profits  depend  on  the  statutes 
or  certificates,  they  seem  to  be  as  follows: 
At  the  time  of  filing  the  amended  certificate, 
the  law  In  force  as  to  the  declaration  and 
payment  of  dividends  was  the  fifty-second 
section  of  the  corporation  act  of  1875  (Revi- 
sion, p.  ISO)  as  amended  by  the  act  of  March 
17, 1891  (chapter  106,  P.  L.  p.  176)  which  pro? 
Tided,  "that  all  manufacturing  corporations 
shall,  •  •  •  after  reserving  over  and  above 
their  capital  stock  paid  in,  as  a  working  capi- 
tal for  said  corporation,  a  sum  specified  by 
their  board  of  directors,  and  not  exceeding 
the  amount  of  one-half  of  the  capital  stock 
paid  or  secured  to  be  paid,  declare  a  dividend 
of  the  whole  of  their  accumulated  profits 
exceeding  the  amount  so  reserved  as  a  work- 
ing capital,  and  pass  a  share  or  dividend  of 
each  stockholder  to  the  credit  of  their  re- 
spective stockholders  and  pay  the  same  to 
such  stockholders  on  demand;  provided,  bow- 
ever,  that  when  such  accumulated  profits 
shall  consist  In  part  of  real  property  or  mer- 
chandise necessarily  employed  In  the  busi- 
ness of  such  corporations,  the  same  shall  not 
be  regarded  as  profits  for  the  purpose  of  the 
declaration  or  payment  of  such  dividend,  un- 
less a  majority  of  the  board  of  directors  or 
stockholders  shall  by  resolution  declare  that 
all  or  some  part  of  the  accumulated  profits 
which  are  invested  in  real  estate  or  merchan- 
dise as  aforesaid  shall  be  used  as  a  part  of 
the  accumulated  profits  for  the  purpose  of  a 
dividend."  This  statute  seems  to  require 
the  reservation  for  the  special  purpose  of 
working  capital,  and  of  a  specified  sum  to  be 
made  by  the  directors,  In.  order  to  relieve  a 
manufacturing  company  from  the  liability 
to  declare  a  dividend  of  the  whole  of.  its  ac- 
cumulated profits,  but  if  such  specific  reser- 
vation had  been  made,  and  It  appeared  that 
the  accumulated  profits  consisted  of  property, 
real  or  personal,  "necessarily  employed  In  the 
business  of  such  corporation,"  then,  as  I  con- 
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strue  the  statute,  the  stockholder  claiming 
a  dividend  must  farther  show  that  a  majority 
of  the  directors  or  stockholders  had  by  resolu- 
tion declared  that  some  part  of  the  accumu- 
lated profits  so  Invested  should  be  used  as 
part  of  the  accumulated  profits  for  the  pur- 
pose of  a  dividend.  The  corporation  act 
(P.  L.  1896,  p.  317,  (  118)  repealed  the  act  of 
1875  and  all  acts  amendatory  thereof,  and  by 
section  47  (P.  L.  p  293)  provided  that  "the 
directors  of  every  corporation  •  •  •  after 
reserving  over  and  above  its  capital  stock 
paid  In,  as  a  working  capital  for  said  cor- 
poration, such  sum,  if  any,  as  shall  have  been 
fixed  by  the  stockholders,  declare  a  dividend 
among  Its  stockholders  of  the  whole  of  its 
accumulated  profits  exceeding  the  amount  so 
reserved,  and  pay  the  same  to  such  stock- 
holders on  demand;  provided  that  the  cor- 
poration may  in  its  certificate  of  incorpora- 
tion or  In  its  by-laws  give  the  directors  power 
to  fix  the  amount  reserved  as  a  working 
capital."  The  provision  of  the  amendment 
of  1891  as  to  the  declaration  of  dividends 
where  part  of  the  surplus  was  Invested  In 
property  was  not  re-enacted,  and  since  the 
revision  of  1896,  if  applicable  to  the  United 
States  Company,  the  whole  power  of  reserv- 
ing any  portion  of  the  profits  or  surplus 
from  the  payment  of  dividends  seems  to  have 
been  the  power  of  the  stockholders  and  not 
of  the  directors  to  reserve  working  capital. 
It  is  claimed  in  this  case  that  the  United 
States  Leather  Company  comes  within  the 
proviso  of  section  47,  and  that  the  amended 
certificate  did  confer  upon  the  directors  the 
power  to  reserve  an  amount  for  working  capi- 
tal, and  also  the  additional  power  to  Invest 
this  amount  so  reserved  in  property,  which 
was  then  not  to  be  considered  as  part  of  the 
profits  or  earnings  for  the  purpose  of  divi- 
dends. But,  on  carefully  considering  the 
terms  of  the  amended  certificate,  I  reach  the 
conclusion  that  the  power  which  was  con- 
ferred on  the  directors  by  the  clause  relied 
on  was  not  the  power  to  reserve  working 
capital,  but  only  the  power  to  the  directors 
to  Invest  the  amount  which  had  been  reserved 
"according  to  law."  The  clause  in  question 
Is  In  the  article  (third)  creating  the  stock, 
and  Is  as  follows:  "That  the  company  may 
use  and  apply  Its  surplus  earnings  or  ac- 
cumulated profits  authorized  by  law  to  be  re- 
served, to  the  purchase  and  acquisition  of 
property,  and  to  the  purchase  and  acquisi- 
tion of  its  own  capital  stock  from  time  to 
time,  and  to  such  extent  and  In  such  manner 
and  upon  such  terms  as  Its  board  of  directors 
shall  determine,  and  neither  the  property  nor 
the  capital  stock  so  purchased  or  acquired, 
nor  any  of  the  capital  stock  taken  In  pay- 
ment or  satisfaction  of  any  debt  to  the  com- 
pany, shall  be  regarded  as  profits  for  the  pur- 
pose of  the  declaration  or  payment  of  divi- 
dends, unless  a  majority  of  the  board  of  di- 
rectors, or  a  majority  of  the  stockholders, 
shall  otherwise  determine."  The  whole  scope 
of  this  clause,  as  I  construe  it,  is  to  give  the 


company,  through  Its  directors,  and  to  such 
extent  and  In  such  manner  and  upon  such 
terms  as  its  board  of  directors  determine, 
power  to  use  and  apply  to  the  purchase  of 
property,  and  specially  of  its  own  stock,  the 
surplus  earnings  or  profits  authorized  by  law 
to  be  reserved.  It  was  not  a  power  to  the 
directors  to  reserve  from  working  capital, 
but  a  power  to  the  directors  to  use  and  apply, 
at  their  discretion,  for  specified  purposes, 
the  profits  authorized  to  be  reserved  by  law,' 
and  the  use  presupposed  and  depended  on  a 
previous  reservation  of  the  capital  "author- 
ized by  law."  At  the  time  of  filing  the  cer- 
tificate the  directors  and  not  the  stockholders 
were  in  fact  authorized,  within  certain  limits, 
to  reserve  the  working  capital,  but  the  clause 
"authorized  to  be  reserved  by  law"  in  the 
certificate  is  not  to  be  construed  as  meaning 
authorized  only  by  law  as  existing  at  the 
time  of  the  certificate  and  excluding  subse- 
quent laws  authorizing  or  changing  the  power 
of  reservation.  And,  in  my  judgment  the 
subsequent  law  of  1896,  directing  the  reserva- 
tion, If  any,  of  working  capital,  to  be  by  the 
stockholders  and  not  by  the  directors,  is  ap- 
plicable to  the  United .  States  Leather  Com- 
pany. When  the  reservation  Is  so  made,  then 
the  directors,  under  this  clause  of  the  charter, 
if  It  has  now  any  application,  have  the  power 
to  use  the  amount  so  authorized  by  law  to  be 
reserved,  In  the  purchase  of  property,  and  es- 
pecially of  Its  own  stock,  and,  if  so  Invested, 
it  is  not  to  be  regarded  as  profits  for  the  pay- 
ment of  dividends,  unless  a  majority  of  the 
directors  or  stockholders  so  determine. 

In  the  present  case  there  does  not  seem  to 
have  been  any  formal  reservation  of  profits 
for  working  capital  either  by  the  directors  or 
stockholders,  and,  even  if  the  question  as  to 
the  right  to  have  dividends  declared  out  of 
the  earnings  were  raised  by  proceedings 
against  the  directors  of  the  company  as  a 
going  concern,  there  might  be  some  question 
whether,  in  the  absence  of  such  formal  res- 
ervation of  working  capital  by  either  the  di- 
rectors or  stockholders,  the  mere  fact  that 
the  accumulated  profits  were  invested  In  prop- 
erty would  be  a  sufficient  answer  to  the  claim 
for  declaration  of  dividends  under  the  stat- 
ute. But  this  clause  In  the  certificate  was,  in 
my  judgment,  Intended  to  apply  to  and  regu- 
late only  the  declaration  and  payment  Of 
dividends  by  the  company,  as  a  going  con- 
cern, and  Is  not  to  be  held  to  affect  or  con- 
trol the  right  of  the  preferred  stockholder, 
on  the  termination  of  the  business  of  the 
company  by  dissolution  otherwise  than  by 
liquidation,  to  the  earnings  of  the  company 
which  had  been  accumulated  and  Invested 
for  the  continuance  of  its  business,  and  which 
while  being  accumulated  and  invested  were 
subject  to  this  express  charge  In  his  favor. 
In  other  words,  this  clause  of  the  certificate 
should  not,  In  the  absence  of  express  lan- 
guage, be  construed  as  relieving  the  earn- 
ings from  the  express  charge  created  on  them 
for  the  unpaid  dividends,  except  as  to  the  ex- 
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tent  manifestly  Intended  by  the  whole  scope 
of  the  clause,  viz.,  a  power  or  discretion  giv- 
en to  the  directors  in  the  management  of  the 
business,  and  for  its  continuance.  As  to 
such  earnings  so  Invested,  I  think  the  clause 
of  the  certificates  (both  organization  and 
stock)  applies  that,  as  to  the  dividends,  "the 
portion  unpaid  shall  be  a  charge  without  in- 
terest upon  the  earnings  of  the  company, 
prior  to  the  claims  of  the  common  stock." 
In  case  of  liquidation,  this  preference  for 
the  payment  of  all  earned  and  unpaid  divi- 
dends Is  expressly  declared  In  connection 
with  the  preferential  payment  In  cash  of  the 
par  value  of  the  preferred  stock.  But  the 
provision  that  the  charge  for  the  unpaid  divi- 
dends is  upon  the  earnings  "prior  to  the  claim 
of  the  common  stock"  includes,  in  my  Judg- 
ment, and  so  far  as  the  unpaid  dividends  are 
concerned,  a  priority  to  any  claims  of  the 
common  stock  in  any  contingency,  and  as 
well  on  dissolution  by  consolidation  as  in 
any  other  contingency  not  specified.  This  ob- 
ligation of  the  company  to  pay  the  unpaid 
dividends  out  of  its  earnings,  before  the 
claims  of  the  common  stock,  and  the  express 
charge  upon  the  earnings,  prior  to  the  claims 
of  the  common  stock,  is  not  an  obligation 
which  makes  the  preferred  stockholder  a 
technical  creditor  of  the  company  and  the 
bolder  of  a  debt  of  the  company,  but  it  does, 
in  my  judgment,  create  a  liability  or  duty 
of  the  company  to  pay  the  unpaid  dividends 
out  of  the  earnings  of  the  company,  if  any 
exist,  before  either  these  earnings,  or  any  of 
the  property  of  the  company  representing 
them,  is  distributed  to  the  holders  of  the 
common  stock  by  the  consolidation  agree- 
ment. It  is  proposed  by  the  agreement  to 
give  each  holder  of  one  share  of  the  common 
stock  of  the  United  States  Company  three- 
tenths  of  a  share  of  the  common  stock  of  the 
new  company,  and  of  the  total  amount  of 
the  new  common  stock  (about  $32,000,000) 
the  common  stockholders  receive  $18,000,000, 
and  the  preferred  stockholders  about  $14,000,- 
000.  And  the  unpaid  dividends  being  ex- 
pressly charged  upon  the  earnings  of  the 
company,  these  earnings,  or  the  property  or 
assets  of  the  company  representing  them,  or 
in  which  they  have  been  invested,  will,  in  my 
judgment  be  taken  over  by  the  consolidated 
company  (which  takes  all  the  assets  of  the 
United  States  Company),  subject  to  the  lia- 
bility or  duty  to  account  for  these  earn- 
ings, or  the  property  in  which  they  have  been 
invested,  thus  taken  over,  for  the  payment 
of  the  accrued  dividends,  and  to  the  extent  to 
which  the  earnings  applicable  to  dividends 
have  been  unpaid.  Such  accounting  of  course 
would  be  subject  to  the  payment,  or  provi- 
sion for  payment,  of  such  debts  or  obliga- 
tions of  the  company  as  are,  in  their  nature, 
prior  to  any  rights  of  any  stockholder,  pre- 
ferred or  other.  If  this  construction  as  to 
the  rights  of  the  preferred  stockholders  to  a 
preference  on  the  earnings  of  the  company  as 
they  existed  at  the  time  of  the  consolidation, 


for  the  unpaid  dividends,  be  correct,  and  this 
claim  is  one  in  the  nature  of  a  claim  for 
liability  or  duty  of  the  company,  then  the 
preferred  stockholders  have  on  the  termina- 
tion of  the  business  by  the  consolidation  the 
right  to  an  account  for  at  least  so  much  or 
such  proportion  of  the  apparent  surplus  as 
represents  net  earnings,  and  which  Is  admit- 
ted to  be  about  one-third,  and  the  provision 
in  the  consolidation  agreement  requiring  the 
surrender  of  the  shares,  without  any  reser- 
vation of  the  right  to  pursue  the  new  com- 
pany for  this  alleged  debt  or  liability  of  the 
former  company,  renders  the  proposed  agree- 
ment illegal  as  against  any  person  who  de- 
clines to  consent  The  option  should  be  giv- 
en to  the  preferred  stockholder  by  the  agree- 
ment itself  to  surrender  the  shares  without 
waiving  this  claim,  and,  if  any  portion  of 
the  stock  of  the  new  company  is  proposed  to 
be  given  to  the  preferred  stockholder  in  sat- 
isfaction of  this  claim  for  accrued  dividends, 
the  option  should  be  given  to  accept  this 
stock,  or  to  reserve  the  right  to  pursue  the 
new  company  for  the  alleged  liability. 

In  the  proposed  agreement  (article  4)  each 
holder  of  the  preferred  stock  is  required  to 
surrender  his  shares  duly  Indorsed  in  blank 
for  transfer,  upon  which  he  is  to  receive  se- 
curities of  the  Central  Leather  Company,  and 
for  every  share  of  preferred  stock  to  receive 
$50  par  value  20  years  5  per  cent  gold  bonds, 
$50  par  value  7  per  cent  cumulative  prefer- 
red stock,  and  $23.50  in  par  value  of  common 
stock.  The  surrender  of  stock,  as  I  tane  it 
is  to  be  made  to  the  Central  Leather  Com- 
pany, and  of  course  carries  with  it  any  claim 
for  unpaid  dividends.  The  common  stock 
($23.50)  is  not  expressed  to  be  given  In  lieu 
of  or  as  representing  the  claim  for  unpaid 
dividends,  but  on  the  argument  it  was  so 
treated  by  counsel  on  both  sides,  and  the  fair- 
ness of  this  apportionment  as  a  business 
proposition  was  attacked  by  the  complainants 
and  supported  by  the  defendants.  But  in 
view  of  the  nature  of  the  claim  to  accrued 
dividends,  the  decision  of  the  court,  in  refer- 
ence to  the  inequitable  character  of  the  agree- 
ment is  not  dependent  on  the  question  of 
fairness  or  advisability  of  the  offer  of  $23.50 
of  the  common  stock  as  a  business  proposi- 
tion. If  the  offer  or  tender  is  an  offer  for 
the  settlement  of  a  claim  against  the  United 
States  Leather  Company,  which  is  clearly  In 
the  nature  of  a  liability  or  duty  of  that 
company,  and  which,  if  not  surrendered, 
would  continue  as  such  against  the  new  com- 
pany, under  the  statute,  then  the  preferred 
stockholder  Is  entitled  to  exercise  his  own 
judgment  in  reference  to  the  settlement  of 
the  claim,  and  cannot  be  required  to  submit 
to  the  judgment  of  the  court,  as  to  whether 
the  offer  or  tender,  considering  all  the  cir- 
cumstances, is  a  fair  one  on  the  consolida- 
tion. And,  as  I  hare  said  above,  the  option 
should  be  expressly  reserved  to  him  by  the 
agreement  of  surrendering,  with  his  shares, 
the  right  to  the  unpaid  dividends  for  the  con- 
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slderatlon  tendered  therefor,  or  to  reserve 
the  right  to  pursue  the  consolidated  company 
for  its  payment  upon  its  taking  over  the  as- 
sets. 

In  reference  to  the  effect  on  these  suits 
for  Injunction  of  the  law  of  April  10,  1902 
(P.  L.  p.  700),  amending  the  corporation  act 
of  1896  and  providing  that  dissentient  stock- 
holders, in  cases  of  merger  or  consolida- 
tion, may  have  their  stock  appraised, Cmy 
conclusion  Is  that  the  directors  are  bound 
under  the  consolidation  act  to  propose  an 
agreement  which  does  not  unfairly  or  In- 
equitably impair  the  legal  or  equitable  right 
of  any  preferred  stockholder,  and  that  such 
stockholder  cannot  be  required  to  exercise 
any  option  of  surrendering  his  stock  on 
compensation  until  he  has  had  an  opportunity 
of  joining  In  the  consolidation  "under  terms 
and  conditions"  which,  as  to  him,  are  legal 
and  equltable.S  Any  other  construction  or  ap- 
plication of  this  act  relating  to  proceedings 
for  condemnation  would  leave  It  altogether 
In  the  power  of  the  statutory  majority  of 
the  stockholders  to  compel  the  sale  of  the 
stock  of  dissentient  stockholders  by  the  de- 
vise of  Imposing  terms  so  illegal  or  inequi- 
table that  consent  would  be  neither  contem- 
plated nor  given.  For  the  same  reason,  no 
effect  can  be  given  to  the  offer  by  stipulation 
filed  in  the  cases  and  made  by  the  answers 
to  give  the  same  compensation  as  on  liquida- 
tion. Until-  legal  terms  and  conditions  are 
proposed,  complainant  cannot  be  required  to 
exercise  any  option.  And  in  reference  to 
this  offer,  I  make  the  additional  comment 
that,  unless  the  offer  contains  a  statement 
of  the  price  or  valuation  at  which  the  assets 
are  taken  over  by  the  new  company,  and 
whether  the  valuation  of  the  assets  is  to  be 
.more,  less,  or  the  same  as  the  capitalization 
of  the  new  company,  the  basis  for  determin- 
ing the  value  as  upon  liquidation  cannot  be 
ascertained  without  litigation  to  determine 
the  meaning  and  scope  of  the  offer. 

As  the  proposed  consolidation  agreement, 
for  the  reasons  stated,  inequitably  affects  the 
rights  of  the  preferred  stockholders  In  rela- 
tion to  the  accumulated  dividends  upon  their 
stock,  I  conclude  that  Its  execution  must  be 
enjoined. 


(74  N.  J.  L.  742) 
BERGEN  ft  DUNDEE  R.  CO.  v.  STATE 
BOARD  OF  ASSESSORS  et  al. 

(Court  of  Error*  and  Appeals  of  New  Jersey. 
Aug.    5,    1907.) 

1.  Taxation— Railboad  Pbopkbtt— Uniform- 
ity—Constitutional  Law. 

Chapter  91  of  the  Laws  of  1905<  being  a 
supplement  to  the  act  for  the  taxation  of  rail- 
road and  canal  property,  and  known  as  the 
"Duffield  Act"  (P.  L  1905,  p.  189),  is  not  in 
conflict  with  article  4,  $  7,  par.  12,  of  the  Con- 
stitution of  this  state,  which  provides  that 
"property  shall  be  assessed  for  taxes  under  gen- 
eral laws,  and  by  uniform  rules,  according  to  its 
true  value." 


2.  CoNSTTTonoNAii  Law— Du»  Process  ov 

Law. 

The  so-called  "Duffield  Act"  (P.  L  1906,  p. 
189)  does  not  conflict  with  article  14  of  the 
amendments  to  the  federal  Constitution,  which 
provides  that  no  state  shall  "deprive  any  per- 
son of  life,  liberty  or  property,  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  the  Bergen  ft  Dundee  Railroad 
Company  against  the  state  board  of  assessors 
and  J.  Willard  Morgan,  comptroller.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Collins  ft  Corbln  and  George  Holmes,  for 
plaintiff  In  error.  Robert  H.  McCarter,  Attar. 
Gen.,  Bennet  Van  Syckel,  and  John  R.  Har- 
din, for  defendants  In  error. 

PITNEY,  J.  The  state  board  of  assessors 
having  in  the  year  1905  valued  and  assessed 
the  property  of  the  Bergen  ft  Dundee  Rail- 
road Company,  consisting  of  land  other  than 
main  stem  and  commonly  called  "second-class 
railroad  property,"  situate  in  the  taxing  dis- 
trict of  the  city  of  Passaic,  imposed  thereon  & 
tax  at  the  local  rate  ($2.92  per  $100),  pur- 
suant to  the  provisions  of  chapter  91  of  the 
Laws  of  1905,  being  a  supplement  to  the  act 
for  the  taxation  of  railroad  and  canal  prop- 
erty, and  known  as  the  "Duffield  Act"  (P.  L. 
1905,  p.  189).  The  company  prosecuted  a  writ 
of  certiorari  to  review  this  tax  on  the  ground 
that  the  Duffield  act  is  unconstitutional  The 
Supreme  Court  affirmed  the  tax  on  the  au- 
thority of  the  opinion  of  Chief  Justice  Gum- 
mere  In  Central  R.  R.  Co.  v.  State  Board  of 
Assessors,  65  Atl.  244.  To  review  the  judg- 
ment of  the  Supreme  Court  the  present  writ 
of  error  was  sued  out 

It  is  Insisted  that  the  Duffield  act  violates 
article  4,  I  7,  par.  12,  of  the  Constitution  of 
this  state,  which  provides  that  "property 
shall  be  assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  according  to  Its 
true  value."  It  is  also  argued  that  it  offends 
against  article  14  of  the  amendments  to  the 
federal  Constitution,  which  provides  that  no 
state  shall  "deprive  any  person  of  life,  liberty 
or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  Its  jurisdiction 
the  equal  protection  of  the  laws." 

The  Duffield  act  is  a  supplement  to  the 
act  of  1888  (P.  L.  1888,  p.  209;  Gen.  St  p. 
3324),  which  took  the  place  of  the  act  of  1834 
(P.  L 1884,  p.  142 ;  Supp.  Revision  1886,  p.  1002). 
The  act  of  1884  provided  that  all  the  prop- 
erty of  any  railroad  or  canal  company  not 
used  for  railroad  or  canal  purposes  should 
be  assessed  and  taxed  by  the  same  assessors 
and  in  the  same  manner  and  at  the  same 
rate  as  the  taxable  property  of  other  owners 
in  the  same  taxing  district,  that  all  other 
property  of  any  railroad  or  canal  company 
should  be  assessed  and  taxed  under  this  act, 
and  that  the  tax  imposed  by  this  act  should 
be  In  lieu  of  all  other  taxation  upon  the  prop- 
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erty  subject  to  taxation  under  the  provisions 
of  this  act  It  provided  that  the  state  board 
of  assessors  should  annually  ascertain  the 
true  value  of  all  property  used  for  railroad 
or  canal  purposes  of  each  railroad  and  -canal 
company  In  this  state.  Including  its  fran- 
chises, and  should  in  such  ascertainment 
separately  ascertain  (1)  the  length  and  value 
of  the  main  stem  of  each  railroad  and  of 
the  waterway  of  each  canal,  and  the  length 
thereof  in  each  taxing  district  ("main  stem" 
being  declared  to  include  the  roadbed,  not  ex- 
ceeding 100  feet  in  width,  with  rails  and 
sleepers  and  passenger  depot  buildings,  and 
"waterway"  to  include  the  towing  path  and 
berme  bank) ;  (2)  the  value  of  other  real  es- 
tate used  for  railroad  or  canal  purposes  In 
each  taxing  district;  (3)  the  value  of  all 
tangible  personal  property  of  each  railroad 
and  of  each  canal  company ;  (4)  the  value  of 
the  franchise.  Upon  the  entire  assessed  valu- 
ation of  each  company  as  thus  ascertained 
the  company  was  required  to  pay  to  the  state 
for  state  purposes  a  tax  of  one-half  of  1  per 
centum  annually,  and  also  to  pay  a  tax  at  the 
local  rate  (as  fixed  and  assessed  for  county 
and  municipal  purposes  upon  other  property 
In  each  taxing  district)  upon  the  valuation  of 
Its  property  In  the  several  taxing  districts 
used  for  railroad  purposes  other  than  main 
stem  and  waterway;  but  the  last-mentioned 
rate  was  in  no  case  to  exceed  1  per  centum  of 
the  valuation  of  such  property.  The  sum  of 
these  was  to  constitute  the  tax  to  be  paid 
by  each  company.  The  general  tax  of  one- 
half  of  1  per  centum  was  to  be  applied  to  the 
uses  of  the  state,  and  the  amount  received 
for  tax  upon  the  property  separately  assessed 
In  the  different  taxing  districts  ("second- 
class"  railroad  and  canal  property)  was  ap- 
propriated to  various  taxing  districts,  giving 
to  each  district  the  amount  derived  from  the 
property  of  •  each  company  therein.  The 
scheme  of  taxation  thus  established  was  up- 
held as  constitutional  by  this  court  in  State 
Board  of  Assessors  v.  Central  R.  R.  Co,  48 
N.  J.  Law,  140,  4  Atl.  578. 

The  act  of  1888  preserved  the  general 
scheme  of  the  act  of  1884,  eliminating,  how- 
ever, certain  features  which  had  been  held 
unconstitutional  in  Central  R.  R.  Co.  v.  State 
Board,  49  N.  J.  Law,  1,  7  Atl.  308,  and  Wil- 
liams v.  Bettle,  51  N.  J.  Law,  512,  18  Atl. 
760.  The  allotment  of  the  separate  tax  upon 
second-class  property  to  the  several  taxing 
districts  was  provided  for  by  section  11  of 
this  act  (P.  L.  1888,  p.  276),  which  was  amend- 
ed by  a  later  act  of  the  same  year  (P.  L. 
1888,  p.  37C;  Gen.  St.  p.  3333,  pi.  242)  In 
a  respect  not  now  material  By  P.  L.  1897, 
p.  147,  and  P.  L.  1898,  p.  59,  the  law  was 
amended  so  as  to  give  to  the  several  taxing 
districts  the  total  amount  of  tax  derived  from 
second-class  property. 

The  Duffield  act  (P.  L.  1905,  p.  189)  fur- 
ther changes  the  law  with  respect  to  the  taxa- 
tion of  second-class  property,  and  with  re- 
spect to  this  alone.    Its  first  section  provides 


for  returns  to  be  made  annually  to  the  state 
board  of  assessors  by  the  several  companies, 
showing  the  details  of  the  second-class  prop- 
erty in  each  taxing  district  The  second, 
third,  and  fourth  sections  of  the  act  are  as 
follows : 

"Sec.  2.  On  or  before  the  first  day  in  Au- 
gust In  each  year  the  state  board  of  assessors 
shall  ascertain  and  certify  the  value  of  the 
property  described  in  the  foregoing  section 
[this  refers  to  the  so-called  second-class  rail- 
road and  canal  property]  to  the  local  taxing 
authorities  in  the  several  taxing  districts  in 
which  the  same  is  respectively  situated ;  pro- 
vided, that  the  right  of  hearing  as  now  pre- 
scribed by  law  shall  be  In  nowise  restricted  or 
abridged. 

"Sec.  3.  The  value  of  such  property  so  cer- 
tified shall  be  Included  in  the  amount  of  the 
ratables  to  be  taxed  in  the  several  taxing- 
districts,  and  the  necessary  tax  rate  for 
such  district  shall  be  ascertained  by  the  local 
taxing  authorities  and  certified  to  the  state 
board  of  assessors  on  or  before  the  first  day 
of  October  In  each  year,  whereupon  the  state 
board  of  assessors  shall  include  in  the  taxes 
to  be  assessed  by  It,  under  the  provisions  of 
the  act  to  which  this  Is  a  supplement  the 
property  described  in  the  first  section  hereof 
at  the  rate  In  each  taxing  district  that  is  so 
as  aforesaid  certified  to  it  by  the  local  taxing 
authorities,  and  said  property  shall  not  be 
subject  to  any  other  tax:  provided,  that  if 
the  local  taxing  authorities  of  any  taxing 
district  shall  fail  to  certify  to  said  state  board 
of  assessors  within  the  time  prescribed  by 
this  act  the  local  rate  of  tax  as  fixed,  it 
shall  be  the  duty  of  said  board  to  allot  to 
the  taxing  district  so  in  default  an  apportion- 
ment of  tax  at  a  rate  not  exceeding  one  per 
centum  upon  the  class  of  property  described 
In  the  first  section  hereof. 

"Sec.  4.  The  state  board  of  assessors  shall, 
as  at  present  provided  by  law,  certify  and  re- 
port to  the  comptroller  of  the  state  the  as- 
sessed valuation  and  tax  levied  upon  the 
property  of  each  railroad  and  canal  company 
in  the  state,  and  of  the  separate  valuation  of 
the  property  of  such  companies  in  each  tax- 
ing district,  separately  valued  and  assessed 
under  provisions  of  subdivision  two  (2)  of 
section  three  (3)  of  the  act  to  which  this  act 
is  a  further  supplement  and  the  entire  amount 
of  tax  derived  from  the  assessment  of  this 
latter  class  of  property  shall  be  allotted  to 
and  paid  over  to  the  local  taxing  districts 
through  which  said  railroads  or  canals  run, 
giving  to  each  such  district  the  total  amount 
of  tax  that  may  be  so  derived  from  such 
property  of  each  railroad  or  canal  company 
therein." 

As  we  read  this  act  Its  purpose  is  plain. 
The  second  class  railroad  and  canal  property 
In  each  taxing  district  Is  first  to  be  valued 
by  the  state  board  of  assessors.  In  order  to 
aid  them  In  making  this  valuation  returns 
are  to  be  made  by  each  company.  The  state 
board  is  then  to  certify  to  the  local  taxing 
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authorities  In  each  of  the  several  taxing  dis- 
tricts the  valuation  of  the  second-class  prop- 
erty therein  situate,  to  the  end  that  such  val- 
uation may  be  added  to  the  other  taxable 
ra tables,  and  that  the  local  authorities  may 
thus  ascertain  the  necessary  tax  rate  for 
such  district  This  local  rate  is  then  to  be 
certified  by  the  local  authorities  to  the  state 
board,  and  a  tax  at  that  rate  is  to  be  im- 
posed by  the  state  board  upon  the  second- 
class  property.  This  tax  (together  with  the 
tax  on  main  stem,  franchise,  and  equipment 
provided  for  by  the  act  of  1888)  is  then  to 
be  collected  by  the  comptroller,  and  the  tax 
on  second-class  property  is  to  be  allotted  to 
and  paid  over  to  the  local  taxing  districts. 
The  main  purpose  of  the  act  is  to  subject 
second-class  railroad  and  canal  property  to 
taxation  for  local  purposes  at  local  rates, 
without  limiting  this  tax  to  1  per  centum 
as  formerly,  and  to  do  away  with  the  former 
tax  of  one-half  of  1  per  centum  upon  second- 
class  property,  originally  imposed  for  state 
purposes  and  afterwards  allotted  to  the  sev- 
eral taxing  districts  by  the  act  of  1897. 
Another  noticeable  point  is  that,  while  under 
the  former  act  the  local  rate  was  determined 
by  the  other  property  In  the  taxing  district 
(Williams  v.  Bettle,  51  N.  J.  Law,  512-615, 
18  Atl.  750),  under  this  act  the  second-class 
railroad  and  canal  property  Is  to  be  taken  In- 
to account  In  fixing  the  local  rate. 

It  is  argued  that  the  proviso  in  section  3 
of  the  Duffleld  act  gives  to  the  state  board  of 
assessors  the  power  to  impose  an  arbitrary 
rate  upon  second-class  railroad  and  canal 
property  in  those  taxing  districts  whose  local 
authorities  make  default  In  their  duty  of 
certifying  the  local  rate  to  the  state  board, 
and  that  this  renders  the  operation  of  the 
act  nonuniform  whenever  and  wherever  the 
local  authorities  fail  in  the  performance  of 
this  duty.  We  think  this  argument  rests 
upon  a  misinterpretation  of  the  letter  and 
spirit  of  the  act.  The  general  purpose,  clear- 
ly apparent,  Is  to  subject  second-class  prop- 
erty to  the  local  tax  rate.  As  a  means  to 
this  end,  the  local  rate  is  to  be  certified  by 
the  local  taxing  authorities  to  the  state 
board.  But  these  means  are  not  essential  to 
the  end.  The  local  tax  rate  may  be  ascer- 
tained by  the  state  board  from  other  public 
sources  of  Information,  or,  if  need  be,  a  cer- 
tification may  be  required  by  mandamus. 
The  proviso  of  section  3  is  intended  merely 
to  Impose  a  penalty  upon  the  local  taxing 
district  whose  officials  may  be  negligent.  It 
limits  the  amount  of  tax  to  be  allotted  to 
that  taxing  district,  but  does  not  either  in- 
crease or  decrease  the  amount  of  tax  that  is 
to  be  levied  upon  the  company.  It  is  true 
that  section  4  goes  on  to  provide  that  the 
entire  amount  of  tax  derived  from  the  assess- 
ment of  second-class  property  is  to  be  allot- 
ted to  and  paid  over  to  the  local  taxing  dis- 
trict. This  is  Intended  to  provide  for  the 
disposition  of  the  money  under  the  normal 
operation  of  the  act,  and  is  subject  to  the 


operation  of  the  proviso  in  section  3,  which 
has  effect  in  the  event  that  the  local  taxing 
authorities  fail  to  promptly  certify  the  local 
rate  to  the  state  board. 

It  will  be  observed  that  we  construe  the 
act  precisely  as  if  the  proviso  were  appended 
to  section  4,  instead  of  to  section  3.  In  our 
opinion  Its  letter,  bus  well  as  Its  spirit,  re- 
quires this  construction.  Ordinarily  a  pro- 
viso Is  intended  to  impose  a  qualification  or 
condition  upon  that  which  precedes  it  But 
the  language  of  this  proviso  shows  that  it 
cannot  perform  this  function.  Its  design, 
plainly  expressed,  Is  to  modify,  not  the  tax 
that  is  to  be  Imposed,  but  the  allotment  or 
apportionment  of  tax  to  any  taxing  district 
whose  local  authorities  may  fall  to  promptly 
perform  their  duty.  But  allotment  Is  not  pro- 
vided for  by  anything  that  precedes  the  pro- 
viso. It  is  dealt  with  by  the  next  section 
that  follows.  It  is  to  the  latter  section, 
therefore,  that  the  proviso  necessarily  per- 
tains. Did  we  not  adopt  this  reading,  the 
only  alternative  is  that  section  4  repeals  in 
toto  the  proviso  in  section  3.  If  the  language 
of  section  4  which  provides  for  the  allotment 
of  the  "entire  amount"  of  the  tax  upon  sec- 
ond-class property  to  the  local  taxing  dis- 
tricts, "giving  to  each  such  district  the  total 
amount  of  tax  that  may  be  so  derived  from 
such  property  of  each  railroad  or  canal  com- 
pany therein,"  Is  to  be  read  In  an  unquali- 
fied sense,  applying  as  well  where  the  local 
taxing  authorities  have  failed  to  certify  the 
local  rate  to  the  state  board  In  due  season 
as  where  this  duty  has  been  promptly  per- 
formed, then  the  whole  force  and  effect  of 
the  proviso  in  section  3  is  wiped  out  We 
prefer  to  construe  section  4  as  modified  by 
the  proviso  in  section  3.  But  in  any  event 
the  proviso  has  no  effect  upon  the  amount  of 
tax  that  is  to  be  levied  and  collected. 

In  other  respects  is  seems  to  us  that  the 
arguments  adduced  In  the  effort  to  show  the 
Duffleld  act  unconstitutional  are  disposed  of 
by  the  decision  of  this  court  in  48  N.  J.  Law, 
146,  4  Atl.  578.  The  subdivision  of  property 
used  for  railroad  purposes  into  two  sorts,  one 
called  "main  stem"  and  the  other  called  "sec- 
ond-class property,"  equally  existed  in  the 
original  act  of  1884.  The  imposition  of  dif- 
ferent rates  of  tax,  and  taxes  for  different 
purposes,  upon  the  two  classes  of  property, 
likewise  obtained  in  the  original  act  By 
that  act  as  by  the  Duffleld  act  second-class 
property  was  subjected  to  the  local  rate  for 
local  purposes;  the  only  differences  being 
those  already  pointed  out  viz.,  that  In  the 
act  of  1884  there  was  a  limitation  of  1  per 
centum  upon  the  tax  that  was  to  be  imposed 
on  this  account  while  the  Duffleld  act  Is 
without  this  limitation.  Under  the  former 
act  the  local  rate  was  determined  by  the 
other  property  in  the  taxing  district,  while 
by  the  Duffleld  act  the  second-class  railroad 
and  canal  property  Is  to  be  taken  Into  ac- 
count in  determining  the  local  rate;  and  un- 
der the  former  act  there  was  a  tax  of  one- 
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half  of  1  per  centum  upon  second-class 
property  for  state  purposes,  which  is  now 
omitted.  The  decision  In  48  N.  J.  Law,  146,  4 
Atl.  578,  not  only  vindicated  the  classifica- 
tion of  property  according  to  its  use,  for  pur- 
poses of  taxation,  and  the  separate  treat- 
ment of  railroad  and  canal  property  as  a 
class  set  apart  by  characteristics  that  sub- 
stantially distinguish  It  from  other  taxable 
property,  but  that  decision  also  sustained  an 
act  whose  details  were  not  essentially  differ- 
ent from  those  of  the  act  now  under  criticism. 

It  is  argued  that  the  Duflleld  act  intro- 
duces into  the  tax  system  certain  diversities 
as  between  different  properties  in  the  same 
taxing  district  that  are  listed  in  the  general 
aggregate  for  the  purpose  of  fixing  the  local 
rate  and  charged  with  the  resulting  rate  of 
tax;  and  this  on  the  ground  that  there  are 
two  sets  of  valuations,  one  fixed  by  the  state 
board  and  the  other  by  the  local  assessor, 
different  kinds  of  return  acquired  from  the 
taxpayer,  different  penalties  for  nonreturn, 
different  dates  for  valuation,  different  modes 
of  review,  different  modes  of  enforcement, 
and  different  rates  of  Interest  upon  arrears. 
But  similar  Infirmities  (if  they  were  such)  in- 
hered in  the  original  act  of  1884.  Indeed,  If 
the  constitutional  requirement  of  uniform 
rules  necessitates  an  Identity  of  procedure  in 
such  details  as  these,  It  would  have  subvert- 
ed the  entire  scheme  of  the  acts  of  1884  and 
1888.  The  creation  of  different  agencies  for 
the  valuation  of  property  and  the  assessment 
of  taxes  was  recognized  as  valid  in  the  for- 
mer decision.  Chief  Justice  Beasley  so  recog- 
nized it  in  delivering  the  opinion  of  the  Su- 
preme Court  (48  N.  J.  Law,  at  page  8,  4  Atl. 
at  page  578).  The  details  of  the  machinery  of 
the  act,  such  as  the  taxpayer's  return,  penal- 
ties for  nonreturn,  dates  for  valuation,  modes 
of  review  and  enforcement,  and  the  like,  were 
not  much  discussed  In  the  opinions  delivered 
in  this  court  But  they  are  plainly  covered 
by  the  decision.  The  following  extracts  will 
show  that  the  points  now  controverted  were 
not  overlooked: 

Mr.  Justice  Parker  said  (48  N.  J.  Law,  at 
page  296,  4  Atl.,  at  page  614):  "I  agree  with 
the  Supreme  Court  in  that  part  of  the  opinion 
which  holds  the  act  of  1884  not  invalid  be- 
cause it  directs  that  the  valuation  and  as- 
sessment shall  be  made  by  a  board  of  asses- 
sors specially  appointed  for  the  purpose.  It 
matters  not  what  the  machinery  set  in  mo- 
tion by  the  Legislature  to  execute  a  tax  law 
may  be,  so  long  as  the  principle  lying  at  the 
root  Is  not  antagonistic  to  the  Constitution." 
And  at  page  297  of  48  N.  J.  law,  and  page 
615  of  4  Atl.:  "All  taxes  are,  in  one  sense, 
state  taxes.  They  are  assessed  and  raised 
under  different  laws  enacted  by  the  Legisla- 
ture of  the  state,  and  forming  one  general 
scheme  of  taxation,  designed  to  bring  all  the 
property  in  the  state  (liable  to  tax)  under 
general  laws  and  uniform  rules  according  to 
Its  true  value.  Different  agencies  are  em- 
ployed to  assess  and  collect,  and  the  sums 


raised  are  applied  to  various  public  purposes. 
But  this  does  not  vitiate  the  system  of  taxa- 
tion, nor  render  invalid  any  one  of  the  acts 
which,  with  others,  constitute  the  system,  If 
the  constitutional  prohlbtion  be  not  violated." 
And  at  page  298  of  48  N.  J.  Law,  and  page 
615  of  4  Atl.:  "So  long  as  the  legislative 
branch  of  the  government  conforms  to  the 
Constitution,  it  Is  supreme  on  the  subject  of 
taxation.  It  has  the  power  and  the  right  to 
enact  that  local  officers  in  each  taxing  dis- 
trict shall  assess  and  collect  for  their  re- 
spective districts  the  county,  township,  and 
city  taxes,  and  distribute  the  money  without 
Its  passing  through  the  state  treasury,  or  to 
enact  that  a  state  board  shall  assess  and 
collect  all  taxes  and  bring  all  the  money  into 
the  treasury,  In  part  to  be  distributed  by  the 
state  among  the  municipalities,  or  to  provide 
for  a  state  board  to  assess  and  collect  one 
portion  of  the  tax,  and  local  boards  the  resi- 
due." And  at  page  304  of  48  N.  J.  Law, 
and  page  619  of  4  Atl.:  "The  uniformity  of 
rules  in  taxation  which  the  Constitution  re- 
quires is  that  uniformity  which  operates  on 
the  whole  of  a  class.  A  tax  upon  property 
of  railway  corporations  should  be  governed 
by  uniform  rules  as  to  the  property  of  all 
such  companies  used  for  railroad  purposes. 
The  act  of  1884,  now  under  examination,  to 
within  this  rule"  Mr.  Justice  Reed  said  (48 
N.  J.  Law,  at  page  322,  4  Atl.,  at  page  624): 
"Must  property  be  taxed  at  a  uniform  rate 
by  reason  of  the  requirement  that  property 
shall  be  taxed  by  uniform  rules  as  well  as 
by  general  laws?  The  Constitution  does  hot 
require  that  property  shall  be  taxed  by  a  sin- 
gle rule,  but  by  uniform  rules.  If  we  assent 
to  the  proposition  that  property  may  be 
ranged  into  classes  for  any  purpose  of  taxa- 
tion, and  also  to  the  proposition  that  a  law 
which  includes  all  of  a  class  Is  a  general 
law,  I  am  unable  to  perceive  how  a  rule  that 
also  applies  to  a  class  lacks  uniformity  of 
operation.  Judicial  sentiment  has  been  in 
favor  of  the  view  that  the  constitutional 
amendment  was  not  intended  to  affect  mere 
methods  of  procedure  in  levying  or  collect- 
ing taxes,  but  was  designed  to  fix  the  rules 
by  which  the  burden  of  taxation  was  to  be 
distributed."  And  Mr.  Justice  Depue  (after- 
wards Chief  Justice)  in  his  dissenting  opinion 
said  (48  N.  J.  Law,  at  page  337,  4  Atl.,  at  page 
593):  "The  constitutional  provision  does  not 
touch  the  machinery  by  which  taxes  shall  be 
assessed  or  collected.  Every  system  of  taxa- 
tion consists  of  two  parts — the  one  relating 
to  the  assessment  (the  designation  of  the  per- 
sons or  things  which  shall  be  subject  of  taxa- 
tion, and  the  apportionment  of  taxation 
among  such  persons  or  things  in  the  ratio 
prescribed  by  law),  the  other  the  collection, 
of  taxes  by  the  enforced  payment  thereof. 
The  constitutional  provision  lu  question  re- 
lates only  to  the  assessment  of  taxes,  and  In 
that  respect  concerns  only  such  equalization 
of  the  burden  of  taxation  as  would  result 
from  the  designation  of  the  property  which 
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shall  be  the  subject  of  taxation,  and  the  ap- 
portionment of  the  taxes  thereon,  under  gen- 
eral laws  by  uniform  rules,  according  to 
Its  true  value.  The  mere  machinery  by 
which  taxes  shall  be  assessed  or  collected  is 
left  In  legislative  discretion." 

It  thus  appearing  that  the  Duffield  act  is 
not  In  conflict  with  our  constitutional  pro- 
vision that  "property  shall  be  assessed  for 
taxes  under  general  laws,  and  by  uniform 
rules  according  to  Its  true  value,"  and  there 
being  no  pretense,  nor  ground  for  pretense, 
that  It  operates  to  deprive  any  person  of 
property  without  "due  process  of  law,"  it  re- 
sults as  a  consequence  that  It  does  not  deny 
to  the  taxpayer  "the  equal  protection  of  the 
laws"  that  is  guaranteed  by  the  fourteenth 
amendment  Kentucky  Railroad  Tax  Gases, 
115  U.  S.  321,  337,  338,  6  Sap.  Ct  57,  29  L. 
Ed.  414;  Pittsburgh,  etc.,  Ry.  Co.  v.  Backus, 
154  U.  S.  421,  427,  14  Sup.  Ct  1114,  38  L. 
Ed.  1031;  Winona  &  St  Peter  Land  Co.  v. 
Minnesota,  159  U.  S.  526,  538,  16  Sup.  Ct  83, 
40  L.  Ed.  247;  Weyerhaueser  v.  Minnesota, 
176  D.  S.  550,  557,  20  Sup.  Ct  485,  44  L.  Ed. 
583.  We  hold,  therefore,  that  the  act  does 
not  conflict  with  either  of  the  constitutional 
provisions  in  question. 

The  judgment  under  review  should  be  af- 
firmed. 


(75  N.  J.  L.  ISO) 

CENTRAL  R.  CO.  OF  NEW  JERSEY  v. 
STATE  BOARD  OF  ASSESSORS.  PHIL- 
ADELPHIA ft  R.  RY.  CO.  v.  SAME.  LE- 
HIGH VALLEY  R.  CO.  V.  SAME.  BERG- 
EN COUNTY  R.  CO.  v.  SAME  LONG 
DOCK  CO.  v.  SAME.  TRENTON  ft  N.  B. 
R.  CO.  v.  SAME.  MORRIS  ft  B.  R.  CO. 
et  al.  v.  SAME. 

(Supreme  Court  of  New  Jersey.    Aug.  7,  1907.) 

1.  Taxation— Railroad  and  Canal  Pbopeb- 
tt— Constitutional  Law. 

The  revised  act  of  1888  for  the  taxation  of 
railroad  and  canal  property  (P.  L.  1888.  p.  269 ; 
Gen.  St.  p.  3324,  J  212),  as  amended  by  chap- 
ters 82.  122,  and  280  of  the  Laws  of  1906  (P. 
L.  1906,  pp.  121,  220,  571),  is  constitutional. 

2.  Same— Uniformity— Tbue  Value. 

The  acts  referred  to  do  not  violate  article 
4,  §  7,  par.  12,  of  the  Constitution  of  this 
state,  which  requires  that  "property  shall  be 
assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value." 

3.  Constitutional  Law  — Dub  Pbocess  of 
Law— Taxation. 

The  acts  in  question  do  not  deprive  the  tax- 
payer of  property  without  due  process  of  law, 
nor  deny  the  equal  protection  of  the  laws,  with- 
in the  meaning  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States. 

4.  Taxation— Uniformity — Classification. 

Chapter  82  of  the  Laws  of  1906  (P.  L. 
1906,  p.  121),  which  imposes  upon  the  main 
stem  or  waterway  and  the  tangible  personal 
property  and  franchise  of  every  railroad  and 
canal  company  the  "average  rate  of  taxation," 
to  be  ascertained  by  computation  from  the  tax- 
ing rates  prevailing  in  the  several  taxing  dis- 
tricts of  the  state,  is  not  unconstitutional. 

5.  Same— Assessments  in  Taxing  Districts. 

The  so-called  Perkins  act  (P.  L.  1906,  p. 
571).  which  requires  that  what  is  known  as 
"second-class"  railroad  and  canal  property  shall 


be  assessed  and  taxed  in  each  taxing  district  in 
the  same  manner  and  at  the  same  rate  as  other 
property  located  in  such  district,  and  that  the 
tax  thereon  shall  be  paid  to  the  proper  officers 
of  the  several  taxing  districts,  is  not  unconsti- 
tutional. 

6.  Same— Classification. 

The  fact  that  all  property  used  for  rail- 
road and  canal  purposes  may  be  set  apart  in  a 
class  by  itself,  as  distinguished  from  the  general 
mass  of  property  in  the  state,  for  purposes  of 
taxation,  does  not  negative  the  propriety  of  sub- 
dividing this  general  class  of  property  into 
minor  classes  for  the  purpose  of  taxation;  nor 
is  the  subclassification  special,  and  hence  un- 
constitutional, provided  it  rests  upon  grounds 
of  discrimination  inherent  either  in  the  charac- 
ter of  the  property  or  its  situation  and  circum- 
stances, such  as  to  render  the  distinction  rea- 
sonably appropriate  to  the  purposes  of  the  classi- 
fication. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  15  90-95.] 

7.  Same. 

The  legislative  purpose  being  to  divide  prop- 
erty used  for  railroad  and  canal  purposes  into 
two  parts,  upon  one  of  which  taxes  are  to  be 
levied  for  the  support  of  local  and  municipal 
government  either  together  with  or  separate 
from  taxes  for  the  support  of  the  general  state 
government  leaving  the  residne  to  be  subjected 
to  taxation  for  general  state  purposes  only,  held, 
that  the  setting  apart  of  what  is  known  as  "sec- 
ond-class" railroad  and  canal  property  for  local 
taxation,  second-class  property  being  defined  in 
substance  as  including  passenger  and  freight 
buildings  and  all  other  real  estate  used  for  rail- 
road and  canal  purposes  other  than  the  road- 
bed or  waterway,  not  exceeding  100  feet  in 
width,  is  reasonably  germane  to  the  purpose  of 
the  classification. 

8.  Same— Uniform  Rules. 

In  article  4,  I  7.  par.  12,  of  the  Constitu- 
tion of  this  state,  the  phrase  "uniform  rules" 
does  not  refer  to  those  regulations  that  pertain 
to  the  agencies  and  methods  employed  in  the  as- 
sessment and  collection  of  taxes,  but  only  to  the 
basic  rules  for  taxation,  which  settle  how  the 
public  burden  is  to  be  distributed,  including  the 
designation  of  the  property  that  is  to  contribute 
and  the  rate  or  rates  by  which  the  taxes  are  to 
be  laid  and  apportioned. 

[Ed.  Note.— For  cases  1n  point  see  Cent  Dig. 
vol.  45,  Taxation,  §  68.] 

9.  Same. 

The  constitutional  requirement  of  uniform 
rules  for  taxation  is  satisfied  by  a  uniformity 
that  obtains  without  discrimination  throughout 
a  class  of  property  set  apart  on  reasonable 
grounds  for  separate  treatment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  J  90.] 

10.  Constitutional   Law  — Equal    Protec- 
tion or  Laws. 

Since  the  tax  laws  under  consideration 
do  not  deprive  the  taxpayer  of  property  with- 
out due  process  of  law,  and  since  they  conform 
to  the  constitutional  requirement  that  "property 
shall  be  assessed  for  taxes  under  general  laws, 
and  by  uniform  rules,  according  to  its  true 
value,"  it  follows  that  they  do  not  deny  to  the 
taxpayer  "the  equal  protection  of  the  laws." 
(Syllabus  by  the  Court) 

Certiorari  by  the  Central  Railroad  Compa- 
ny of  New  Jersey,  by  the  Philadelphia  A 
Reading  Railway  Company,  by  the  Lehigh 
Valley  Railroad  Company,  by  the  Bergen 
County  Railroad  Company,  by  the  Long  Dock 
Company,  by  the  Trenton  ft  New  Brunswick 
Railroad  Company,  and  by  the  Morris  &  Es- 
sex  Railroad  Company  and  the  Delaware, 
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Lackawanna  &  Western  Railroad  Company, 
against  the  state  board  of  assessors,  to  re- 
view assessments  on  railroad  property  made 
by  the  state  board.  Assessments  affirmed, 
with  costs. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

George  Holmes  and  R.  V.  Lindabury,  for 
Central  R.  Co.  and  Philadelphia  &  R.  Ry.  Co. 
Collins  &  Corbln,  for  Lehigh  Valley  R.  Co., 
Bergen  County  R.  Co.,  and  Long  Dock  Co. 
R.  V.  Lindabury,  for  Trenton  &  N.  B.  R.  Co. 
William  D.  Edwards,  for  Morris  &  B.  R.  Co. 
and  Delaware,  L.  &  W.  R.  Co.  Robert  H. 
McCarter,  Atty.  Gen.,  Bennet  Van  Syckel, 
and  John  R.  Hardin,  for  state  board  of  asses- 
sors. 

PITNEY,  J.  These  writs  of  certiorari  bring 
under  review  the  taxes  levied  by  the  state 
board  of  assessors  for  the  year  1906  upon  the 
main  stem,  franchise,  and  tangible  personal 
property  of  each  of  the  several  prosecutors, 
under  the  act  of  March  27, 1888,  entitled  "An 
act  to  revise  and  amend  'An  act  for  the  tax- 
ation  of  railroad  and  canal  property,'  approv- 
ed April  10,  1884,  and  the  acts  amendatory 
and  supplementary  thereto"  (P.  L.  1888,  p. 
269;  Gen.  St  p.  8324,  §  212),  and  a  supple- 
mental act  approved  April  5,  1906,  which  la 
chapter  82  of  the  Laws  of  that  year  (P.  L. 
1906,  p.  121).  It  appears  that  the  state 
board,  in  obedience  to  the  supplemental  act 
last  mentioned,  made  a  valuation  of  the 
main  stem  and  franchise,  and  also  of  the  tan- 
gible  personal  property,  of  each  of  the  prose- 
cutors, so  far  as  taxable  under  chapter  82, 
and  that  they  Imposed  thereon  a  tax  for 
state  uses  for  the  year  1906  at  the  "average 
rate  of  taxation"  ($1,801  per  $100). 

The  reasons  assigned  for  the  reversal  of 
these  taxes  include  an  attack  upon  the  act 
of  March  27,  1888,  as  amended  in  1906,  for 
unconstitutionality ;  ft  being  claimed  to  be  In 
violation  of  paragraph  12  of  section  7  of 
article  4  of  the  Constitution  of  this  state, 
which  requires  that  "property  shall  be  as- 
sessed for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value," 
and  In  violation  of  the  first  section  of  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  States,  which  provides  that  no 
state  shall  "deprive  any  person  of  life,  liber- 
ty or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  It  is  as- 
serted that  the  act,  as  It  now  stands,  provides 
for  an  arbitrary  segregation  of  a  part  of  that 
class  of  property  which  Is  distinguished  as 
"property  used  for  railroad  and  canal  purpos- 
es," and  requires  that  such  segregated  part 
be  assessed  for  taxes  by  a  special  law  and  by 
rules  differing  from  the  rules  prescribed  for 
the  assessment  of  all  other  property  of  said 
class;  that  three  certain  supplements  passed 
In  the  year  1906  to  the  act  of  March  27,  1888, 
to  wit,  chapters  82.  122,  and  280  of  the  Laws 
of  1906,  are  void  because  they  destroy  the 
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classification  of  property  for  taxes  thereto- 
fore existing  under  the  act  of  1888 ;  and  that 
these  supplements  provide  a  scheme  for  the 
valuation,  assessment,  and  taxation  of  prop- 
erty used  for  railroad  and  canal  purposes 
by  rules  which  are  not  uniform,  and  for  its 
taxation  otherwise  than  according  to  its  true 
value.  It  Is  further  alleged  in  the  reasons 
that  the  basis  adopted  for  taxing  the  main 
stem,  franchise,  and  taxable  personal  prop- 
erty In  the  cases  before  us,  and  the  rate  ap- 
plied, were  unconstitutional,  illegal,  and  un- 
just, and  that  the  taxes  in  question  are  arbi- 
trary taxes,  Imposed  without  regard  to  the 
necessities  of  the  state  and  In  excess  of  its 
needs.  Upon  the  argument,  however,  it  was 
not  at  all  claimed  that  the  particular  taxes 
under  review  were  imposed  otherwise  than  In 
accordance  with  the  true  intent  and  meaning 
of  the  several  acts  of  the  Legislature  In  ques- 
tion. The  entire  argument  was  rested  upon 
the  contention  that  chapters  82,  122,  and  280 
of  the  Laws  of  1906  are  unconstitutional. 
The  questions  at  issue  were  most  elaborately 
argued,  with  much  learning,  force,  and  In- 
genuity, and  counsel  on  both  sides  expressed 
the  earnest  desire  that  this  court  would  give 
to  them  the  fullest  consideration,  in  spite  of 
(perhaps  because  of)  the  avowed  purpose  to 
review  our  decision  in  the  court  of  last  re- 
sort, whatever  the  outcome  here.  In  view  of 
the  very  great  importance  of  the  subject  we 
have  endeavored  to  comply  with  the  desire  of 
counsel  thus  expressed. 

The  act  of  April  10,  1884,  for  the  taxation 
of  railroad  and  canal  property  (P.  L.  1884,  p. 
142;  Supp.  Rev.  1886,  p.  1002,  {  109),  was 
sustained  as  constitutional  by  the  Court  of 
Errors  and  Appeals  In  State  Board  of  Asses- 
sors v.  Central  R.  R.  Co.,  48  N.  J.  Law,  146, 
4  Atl.  578.  The  act  of  1888,  which  took  Its 
place  (P.  L.  1888,  p.  269 ;  Gen.  St  p.  3324,  | 
212),  preserves  the  same  general  scheme, 
eliminating,  however,  certain  features  of  the 
former  act  which  had  been  held  unconstitu- 
tional In  Central  R.  R.  Co.  v.  State  Board,  49 
N.  J.  Law,  1,  7  Atl.  306,  and  Williams  v. 
Bettle,  51  N.  J.  Law,  512,  18  Atl.  750.  The 
act  of  1888  provides  that  all  the  property  of 
any  railroad  or  canal  company  not  used  for 
railroad  or  canal  purposes  shall  be  assessed 
and  taxed  by  the  same  assessors  and  In  the 
same  manner  and  at  the  same  rate  as  the  tax- 
able property  of  other  owners  In  the  same 
municipal  division  or  taxing  district,  that  all 
other  property  of  any  railroad  or  canal  com- 
pany shall  be  assessed  and  taxed  as  in  this 
act  directed,  and  that  the  tax  imposed  by 
this  act  shall  be  In  lieu  of  all  other  taxation 
upon  the  property  subject  to  taxation  under 
the  provisions  of  this  act  It  is  made  the 
duty  of  the  state  board  of  assessors  to  an- 
nually ascertain  the  true  value  of  all  prop- 
erty used  for  railroad  or  canal  purposes  of 
each  railroad  and  canal  company,  including 
its  franchise,  and  in  such  ascertainment  to 
ascertain  (1)  the  length  and  value  of  the 
main  stem  of  each  railroad  and  of  the  water- 
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way  of  each  canal,  and  the  length  thereof  in 
each  taxing  district  ("main  stem"  being  de- 
clared to  Include  the  roadbed,  not  exceeding 
100  feet  in  width,  with  Its  rails  and  sleepers 
and  passenger  depot  buildings,  and  the  term 
"waterway"  to  include  the  towing  path  and 
berine  bank) ;  (2)  the  value  of  the  other  real 
estate  used  for  railroad  or  canal  purposes  In 
each  taxing  district,  including  the  roadbed 
(other  than  main  stem),  waterways,  reser- 
voirs, tracks,  buildings,  water  tanks,  water- 
works, riparian  rights,  docks,  wharves,  and 
piers,  and  all  other  real  estate  except  lands 
not  used  for  railroad  or  canal  purposes  (this 
class  of  property  is,  for  convenience,  com- 
monly called  "second-class  railroad  or  canal 
property") ;  (3)  the  value  of  all  the  tangible 
personal  property  of  each  railroad  and  of 
each  canal  company ;  and  (4)  the  value  of  the 
remaining  property,  including  the  franchise. 
By  the  act  of  1888  the  state  board  of  asses- 
sors, having  completed  their  valuation  and 
assessment,  were  required  to  compute  the  tax- 
es upon  the  entire  assessed  valuation  of  each 
railroad  and  canal  company  as  thus  ascer- 
tained. Upon  such  valuation  each  company 
was  required  to  pay  to  the  state  for  general 
state  purposes  a  tax  at  the  rate  of  one-half 
of  1  per  centum  annually,  and  also  to  pay 
a  tax  at  the  local  rate  (as  fixed  and  assessed 
for  county  and  municipal  purposes  upon  oth- 
er property  In  each  taxing  district)  upon  the 
valuation  of  its  property  In  the  several'  tax- 
ing districts  other  than  main  stem  and  water- 
way; but  the  last-mentioned  rate  was  In  no 
case  to  exceed  1  per  centum  of  the  valuation 
of  such  property.  The  sum  of  these  was  to 
constitute  the  tax  upon  each  company,  and 
was  to  be  paid  into  the  treasury  of  the  state. 
The  general  tax  of  one-half  of  1  per  centum 
was  to  be  applied  to  the  uses  of  the  state 
according  to  law,  and  the  amounts  received 
for  taxes  upon  properties  separately  assessed 
In  the  different  taxing  districts  ("second-class 
property")  were  appropriated  to  the  various 
taxing  districts,  giving  to  each  district  the 
amount  derived  from  the  property  of  each 
company  therein.  This  allotment  of  the  sep- 
arate tax  upon  second-class  property  to  the 
several  taxing  districts  was  provided  for  by 
section  11  of  the  act  (P.  L.  1888,  p.  276), 
which  was  amended  by  a  later  act  of  the 
same  year  (P.  L.  1888,  p.  376;  Gen.  St.  p. 
3333,  5  242)  In  a  respect  not  now  material. 
By  P.  L  1897,  p.  147,  and  P.  L.  1898,  p.  59, 
the  law  was  amended  Bo  as  to  give  to  the 
several  taxing  districts  the  total  amount  of 
tax  derived  from  second-class  property  there- 
in. Upon  the  argument  herein  it  was  fully 
conceded  that  the  decision  of  the  Court  of 
Errors  and  Appeals  In  State  Board  of  Asses- 
sors v.  Central  Railroad  Company,  48  N.  J. 
Law,  146,  4  Atl.  578,  Which  sustained  the 
original  act  of  1884,  establishes  the  constitu- 
tionality of  the  revised  act  of  1888  and  its 
supplements  thus  far  mentioned. 

A  further  supplement,  known  as  the  "Duf- 
fleld Act"  (P.  L.  1905,  p.  189),  changed  the 


law  with  respect  to  the  taxation  of  second- 
class  property,  and  with  respect  to  that  alone. 
It  subjected  such  property  to  taxation  by  the 
state  board  of  assessors  at  the  local  rate  of 
taxation  obtaining  In  each  of  the  several  tax- 
ing districts  in  which  the  property  is  situate, 
without  limiting  this  tax  to  1  per  centum  as 
formerly.  It  did  away  with  the  former  tax 
of  one-half  of  1  per  centum  upon  second-class 
property,  originally  imposed  for  state  pur- 
poses and  afterwards  allotted  to  the  several 
taxing  districts  by  the  act  of  1897;  and  it 
changed  the  law  In  one  further  respect, 
viz.,  that  while  under  the  act  of  1888  the 
local  rate  was  to  be  determined  by  the  other 
property  in  the  taxing  district  (Williams  v. 
Bettle,  51  N.  J.  Law,  512-615,  18  AtL  750), 
under  the  Duffleld  act  the  second-class  rail- 
road and  canal  property  was  to  be  taken  Into 
the  account  in  determining  the  local  rate. 
Since  the  argument  herein  the  Court  of  Er- 
rors and  Appeals  has  determined  that  the 
Duffleld  act  is  constitutional.  Bergen  &  Dun- 
dee R.  R.  Co.  v.  State  Board  of  Assessors, 
(recently  decided)  67  AtL  668. 

We  now  come  to  the  acts  of  1906,  which 
are  the  subject  of  the  present  controversy. 
They  are  all  supplements  to  the  act  of  1888. 
Chapter  82  (P.  L.  1906,  p.  121),  known  as  the 
"average  rate  law,"  provides  for  an  annual 
valuation  to  be  made  by  the  state  board  of 
assessors  of  the  main  stem  or  waterway,  tan- 
gible personal  property,  and  franchise  of  each 
railroad  and  canal  company,  and  for  the  pay- 
ment to  the  state  of  an  annual  tax  thereon 
at  the  "average  rate  of  taxation,"  to  be  com- 
puted by  the  state  board  of  assessors  by  tak- 
ing Into  consideration  the  true  value  of  all 
property,  real  and  personal,  in  each  taxing 
district  (Including  second-class  railroad  and 
canal  property,  but  excluding  the  main  stem 
or  waterway,  franchise,  and  tangible  person- 
al property  of  the  railroad  and  canal  com- 
panies), and  by  taking  into  consideration  the 
rate  of  taxation  In  the  several  taxing  dis- 
tricts. The  total  taxes  of  each  district  are  to 
be  determined  by  multiplying  the  value  of  all 
the  property  In  such  district  by  the  rate  of 
taxation  therein,  and  the  aggregate  taxes  of 
the  state  as  thus  computed  and  determined 
are  to  be  divided  by  the  aggregate  value  of 
the  general  property  in  the  state,  to  be  ascer- 
tained as  above  mentioned;  the  result  being 
the  "average  rate  of  taxation,"  at  which  rate 
the  main  stem  or  waterway,  tangible  person- 
al property,  and  franchise  of  each  of  the  com- 
panies is  to  be  taxed  by  the  state  board. 
This  act  was  approved  April  5,  1906.  Next 
In  order  is  chapter  122,  which  was  approved 
on  April  8th  (P.  U  1906,  p.  220).  It  merely 
modifies  the  definition  of  the  term  "main 
stem"  of  railroads,  so  that  hereafter  it  shall 
be  held  to  include  "the  roadbed,  not  exceed- 
ing one  hundred  feet  in  width,  with  its  roils 
and  sleepers,  and  all  structures  erected  there- 
on and  used  in  connection  therewith,  not  In- 
cluding, however,  any  passenger  or  freight 
buildings  erected  thereon."    Its  most  Import1 
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ant  effect  is  to  exclude  passenger  depots, 
which  by  the  act  of  1888,  were  included  in 
main  stem.  Then  comes  chapter  280,  which 
was  approved  May  18,  1906  (P.  L.  1906,  p. 
571),  and  is  known  as  the  "Perkins  Act."  Its 
first  section  declares  that  "the  taxes  which 
shall  hereafter  be  assessed  upon  the  property 
of  railroad  and  canal  companies  referred  to 
in  subdivision  2  of  section  3  of  the  act  to 
which  this  act  is  a  supplement,  shall  be  as- 
sessed and  taxed  in  each  taxing  district  in 
this  state  in  the  same  manner  and  at  the 
same  rate  as  other  property  located  in  said 
taxing  district  is  assessed  and  taxed,  and  the 
amount  of  tax  derived  therefrom  shall  be 
paid  to  the  officer  of  each  of  the  separate  tax- 
ing districts  of  the  state  as  shall  be  by  law 
entitled  to  receive  the  same  for  the  use  of 
said  taxing  districts."  Subsequent  sections 
repeal  all  acts  and  parts  of  acts  inconsistent 
herewith,  and  provide  that  this  act  shall  take 
effect  Immediately.  As  already  mentioned,  the 
taxes  now  under  review  are  those  Imposed  by 
the  state  board  of  assessors  upon  main  stem, 
franchise,  and  tangible  personal  property 
(commonly  denominated  "flrst-class  proper- 
ty") under  chapter  82,  the  so-called  "average 
rate  law." 

Some  of  the  reasons  assigned  for  reversal 
may  be  briefly  disposed  of.  And,  first,  it 
was  not  claimed  In  the  argument  that  the 
taxing  scheme  In  question  deprives  the  tax- 
payer of  property  without  due  process  of 
law,  within  the  meaning  of  the  fourteenth 
amendment  The  act  of  1888  in  Its  twelfth 
section  (Gen.  St.  p.  3328,  {  223)  provides  for 
a  revision  by  the  state  board  of  their  assess- 
ments at  a  time  and  place  mentioned  in  the 
section,  with  opportunity  to  the  taxpayer  to 
present  any  complaint  or  grievance  and  have 
the  same  deliberately  considered  by  the 
board,  with  compulsory  attendance  of  wit- 
nesses and  production  of  documentary  evi- 
dence. No  complaint  that  any  company  Is 
assessed  too  low  or  that  any  property  has 
been  omitted  is  to  be  acted  upon  without  no- 
tice to  the  taxpayer.  And  section  13  pro- 
vides for  a  Judicial  review  by  certiorari  in 
this  court  in  cases  where  it  Is  claimed  that 
the  amount  of  tax  is  excessive,  and  also 
where  it  is  claimed  that  the  principle  upon 
which  the  assessment  is  made  is  erroneous. 
The  rule  established  by  repeated  decisions  of 
the  United  States  Supreme  Court  is  as  ex- 
pressed by  Mr.  Justice  Brewer  in  Winona  & 
St  Peter  Land  Co.  v.  Minnesota,  159  U.  S., 
at  page  537,  16  Sup.  Ct  83,  at  page  87,  40 
L.  Ed.  247:  "That  a  law  authorizing  the 
imposition  of  a  tax  or  assessment  upon  prop- 
erty according  to  its  value  does  not  infringe 
that  provision  of  the  fourteenth  amendment 
to  the  Constitution,  which  declares  that  no 
state  shall  deprive  any  person  of  property 
without  due  process  of  law,  if  the  owner  has 
an  opportunity  to  question  tue  validity  or 
the  amount  of  it  either  before  that  amount  is 
determined  or  in  subsequent  proceedings  for 
Its  collection."    See,  also,  Kentucky  Railroad 


Tax  Cases,  115  U.  S.  321,  331,  6  Sup.  Ct  57, 
29  L.  Ed.  414;  Pittsburg,  etc.,  By.  Co.  v. 
Backus,  154  U.  S.  421,  458,  14  Sup.  Ct.  1114, 
88  L.  Ed.  1031.  There  Is  clearly  no  depriva- 
tion of  property  without  due  process  of  law 
in  the  operation  of  the  act  of  1888.  It  is  con- 
tended by  the  prosecutors  that  the  Perkins 
act  has  the  effect  of  subjecting  second-class 
property  to  local  taxation,  subject  to  all  the 
incidental  features  of  the  general  tax  1  iw  of 
the  state,  now  found  embodied  In  the  re- 
vised act  of  1903  for  the  assessment  and  col- 
lection of  taxes  (P.  L.  1903,  p.  394).  With- 
out stopping  at  the  moment  to  discuss  the 
bearing  or  want  of  bearing  of  that  question 
upon  the  validity  of  the  taxes  assessed  upon 
flrst-class  property  under  the  "average  rate 
law,"  it  is  sufficient  to  say  that  beyond  ques- 
tion the  general  tax  law  of  the  state  gives 
ample  opportunity  for  review,  and  does  no 
violence  to  the  "due  process  of  law"  clause. 
Next,  it  was  not  claimed  upon  the  argu- 
ment that  the  rate  of  taxation  imposed  by 
chapter  82 — what  Is  called  the  "average  rate" 
of  taxation,  to  be  computed  by  the  state 
board  of  assessors  as  in  that  chapter  pro- 
vided— Is  violative  of  the  constitutional 
rights  of  the  prosecutors.  The  act  manifests 
an  effort  on  the  part  of  the  Legislature  to 
approximate  the  annual  burden  of  taxation 
upon  flrst-class  railroad  and  canal  property 
to  that  which  is  borne  generally  by  taxpay- 
ers throughout  the  state,  and  an  Intent  to 
deal  fairly  with  this  class  of  property,  not 
at  all  to  discriminate  against  it  In  favor  of 
other  taxpayers.  A  Michigan  statute  similar 
in  principle  was  sustained  by  the  Supreme 
Court  of  the  United  States  In  Michigan  Cen- 
tral Railroad  v.  Powers,  201  U.  S.  245,  26 
Sup.  Ot  459,  50  L.  Ed.  744.  The  contention 
of  the  railroad  company  was  succinctly  stat- 
ed by  Mr.  Justice  Brewer,  at  page  293,  of 
201  U.  S.,  page  462  of  26  Sup.  Ct  (50  L.  Ed. 
744),  as  follows:  "The  first  and  principal 
matter  of  attack  is  the  'average  rate.'  It  la 
contended  that  the  fixing  of  the  rate  of  taxa- 
tion is  a  legislative  function ;  that  In  ascer- 
taining the  average  rate  by  the  method  de- 
scribed there  is  no  exercise  of  the  legis- 
lative judgment  but  that  it  is  determined 
by  the  action  of  the  various  local  assessing 
and  taxing  boards,  who,  though  charged 
with  no  duty  of  inquiry  as  to  the  necessities 
of  the  state  or  the  proper  rate  of  taxation  of 
railroad  property,  are  in  fact  the  only  offi- 
cials exercising  any  discretion  and  judg- 
ment" After  ably  combating  this  argument, 
he  summarizes,  the  matter  on  page  297  of  201 
U.  S.,  page  464  of  26  Sup.  Ct  (50  L.  Ed.  744), 
where  he  says:  "It  may  be  laid  down  as  a 
general  proposition  that,  where  a  Legislature 
enacts  a  specific  rule  for  fixing  a  rate  of 
taxation,  by  which  rule  the  rate  Is  mathe- 
matically deduced  from  facts  and  events  oc- 
curring within  the  year  and  created  without 
reference  to  the  matter  of  that  rate,  there  Is 
no  abdication  of  the  legislative  function,  but, 
on  the  contrary,  a  direct  legislative  deter- 
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mlnatlon  of  the  rata"  Nor  was  any  reliance 
placed,  in  the  argument,  upon  such  of  the 
reasons  assigned  as  challenge  the  taxes  In 
question  as  being  arbitrary,  and  Imposed 
without  regard  to  the  necessities  of  the  state 
and  in  excess  of  Its  needs.  It  Is  hardly 
necessary  to  say  that  the  Legislature  is  the 
proper  judge  of  the  amount  of  money  re- 
quired to  be  raised  by  taxation  for  the  con- 
duct of  the  government  of  the  state,  and 
that  It  Is  not  obliged  to  determine  in  ad- 
vance the  necessity  for  raising  any  specific 
sum  of  money,  as  is  required  in  the  case  of 
some  of  the  municipal  governments. 

This  brings  us  to  the  controverted  ques- 
tions. The  principal  contention  made  in  be- 
half of  the  prosecutors  is  that  chapters  82 
(the  "average  rate  law")  and  280  (the  Per- 
kins act),  taken  together,  so  modify  the  act 
of  1888  for  the  taxation  of  railroad  and  ca- 
nal property  as  to  destroy  the  generality  of 
the  classification  adopted  in  the  act  of  1888, 
and  subject  different  sorts  of  property,  used 
for  railroad  and  canal  purposes  to  different 
rules  and  to  rules  that  are  not  uniform 
within  the  meaning  of  our  Constitution.  But 
chapter  82  does  no  more  (except  for  some 
modifications  relating  to  matters  of  adminis- 
tration, which  will  be  dealt  with  further  on) 
than  to  substitute  for  the  annual  tax  of  one- 
half  of  1  per  centum  on  "first-class  prop- 
erty" for  strictly  state  purposes  a  tax  upon 
the  same  property  for  the  same  purposes  at 
a  different  rate — a  rate  that  Is  unexception- 
able from  the  constitutional  standpoint,  as 
already  shown.  And  so  the  Perkins  act  Is 
the  chief  subject  of  criticism.  Manifestly 
this  latter  supplement  modifies  the  scheme  of 
the  Duffleld  act  so  far  as  to  require  second- 
class  property  to  be  assessed  by  the  local  as- 
sessors (still  at  the  local  rate  as  In  the  Duf- 
fleld act),  and  the  tax  thereon  to  be  paid  di- 
rectly to  the  proper  officer  of  the  several  tax- 
ing districts.  The  learned  counsel  for  the 
state  board  of  assessors  contend  that  the 
modification  goes  no  further,  and  that  the 
Perkins  act  still  leaves  second-class  property 
in  all  other  respects  subject  to  the  provisions 
of  the  act  of  1888,  including  those  that  have 
to  do  with  the  mode  in  which  the  assess- 
ments are  to  be  reviewed,  how  payment  of 
the  taxes  is  to  be  enforced,  the  penalties  to 
be  imposed  for  nonpayment,  and  other  de- 
tails of  an  administrative  character.  Coun- 
sel for  the  prosecutors  contend,  on  the  other 
band,  that  the  effect  of  the  Perkins  act  Is  to 
remove  second-class  property  entirely  with- 
out the  scope  of  the  act  of  1888,  and  to  sub- 
ject it  to  the  provisions  of  the  general  tax 
law  of  the  state  as  revised  in  1903  (P.  L. 
1903,  p.  394).  This  question  will  be  dealt 
with  in  its  order.  Our  first  and  most  Im- 
portant Inquiry  Is  whether  the  Perkins  act 
destroys  the  generality  of  the  classification 
adopted  In  the  act  of  1888  by  subjecting  dif- 
ferent sorts  of  property  to  improper  discrimi- 
nations and  nonuniform  rules  through  the 
adoption  of  a  distinction  (that  between  first- 


class  and  second-class  property)  that  has  no 
reasonable  pertinency  to  the  main  object  of 
the  act  (which  Is  to  establish  the  purposes  for 
which  and  the  rate  at  which  second-class  prop- 
erty Is  to  be  taxed),  so  that  the  classification 
Is  rendered  illusory  and  the  law  therefore  spe- 
cial. It  is,  Indeed,  argued  by  the  learned 
counsel  for  the  respondents,  and  with  much 
force,  that,  if  this  act  is  unconstitutional,  it 
Is  simply  void  and  of  no  effect,  so  that  the 
prior  legislation  stands  as  If  this  supplement 
had  not  been  passed ;  that  since  the  Perkins 
act  was  enacted  subsequent  to  chapter  82 
(P.  L.  1906,  p.  121),  under  which  the  taxes 
now  In  question  were  assessed,  a  declaration 
that  the  Perkins  act  Is  void  would  in  no 
wise  affect  these  taxes;  that  (leaving  out 
the  Perkins  act)  the  duty  of  the  state  board 
was  to  assess  both  first  and  second  class  prop- 
erty, while  in  fact  they  assessed  first-class 
property  only  In  the  present  case;  and  that 
the  circumstance  that  second-class  property 
was  omitted  does  not  defeat  the  assessment 
upon  first-class  property  at  the  Instance  of 
the  taxpayer.  We  are  inclined  to  agree  with 
this  view,  which,  If  correct,  would  render 
the  question  of  the  constitutionality  of  the 
Perkins  act  unnecessary  to  be  determined 
in  the  present  cases.  But  the  latter  question 
is  of  the  utmost  magnitude  and  Importance, 
it  is  fairly  presented  and  has  been  elaborate^ 
ly  argued,  and  Its  prompt  solution  Is  highly 
desirable.  Moreover,  In  a  case  that  was  ar- 
gued together  with  the  present  cases  (United 
New  Jersey  Railroad  &  Canal  Company  et 
al.,  Prosecutors,  v.  W.  Frank  Parker,  Collec- 
tor, and  the  City  of  New  Brunswick,  67  Atl. 
686)  and  which  is  to  be  decided  upon  the 
present  opinion,  taxes  locally  assessed  by  the 
city  assessor  upon  second-class  property  by 
virtue  of  the  Perkins  act  are  involved,  and 
these  taxes  are  necessarily  Invalid  If  the 
Perkins  act  be  void.  We  must  therefore  de- 
termine the  question  of  Its  constitutionality. 
Now,  as  we  understand  the  decisions  of 
the  Court  of  Errors  and  Appeals  in  State 
Board  of  Assessors  v.  Central  R.  R  Co.,  48 
N  J.  Law,  146,  4  Atl.  578,  and  In  the  recent 
case  of  Bergen  &  Dundee  R.  R.  Co.  v.  State 
Board  of  Assessors  (not  yet  officially  report- 
ed) 67  Atl.  668,  they  have  the  effect  of  settling 
every  question  that  is  here  controverted  about 
the  subclassification  of  railroad  and  canal 
property  that  Is  adopted  in  the  Perkins  act 
and  the  other  supplements  of  }906.  The  act 
of  1884,  which  -  was  sustained  In  48  N.  J. 
Law,  146,  4  Atl.  578,  subdivided  property 
used  for  railroad  and  canal  purposes  into 
the  same  two  sorts,  commonly  called  "first- 
class"  and  "second-class"  property.  The  line 
of  demarcation  between  them  was  not  chang- 
ed by  the  act  of  1888,  and  Is  not  materially 
changed  by  chapter  220  of  the  Laws  of  1906. 
The  act  of  1884  by  its  third  section  (Supp. 
Rev.  1886,  p.  1003,  {  110)  required  these  two 
sorts  of  property  to  be  separately  valued. 
It  likewise  required  the  value  of  second-class 
property  to  be  separately  valued  in  each  tax- 
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Ing  district  That  decision  not  only  upheld 
the  main  classification  that  distinguished 
railroad  and  canal  property  from  other  prop- 
erty in  the  state,  but  also  the  subclassiflca- 
tlon  of  railroad  and  canal  property  Into 
main  stem  and  waterway,  on  the  one  hand, 
and  second-class  property,  on  the  other.  The 
act  there  sustained,  like  the  present  legis- 
lation, Imposed  different  rates  of  tax,  and 
taxes  for  different  purposes,  upon  the  two 
classes  of  property.  Indeed,  the  subclassifi- 
catlon  was  established  to  that  end,  and  no 
other.  By  the  act  of  1884,  as  by  the  Duffleld 
act  of  1905,  and  now  again  by  the  Perkins 
act,  second-class  property  was  subjected  to 
the  local  rate  of  taxation,  and  for  local  pur- 
poses ;  the  only  differences  affecting  the  rate 
being  those  pointed  out  in  the  opinion  In 
the  Bergen  &  Dundee  R.  R.  Case,  and  tnere 
treated  as  nonessential,  viz.,  that  In  the  act 
of  1884  there  was  a  limitation  of  1  per  centum 
upon  the  tax  that  was  to  be  imposed  on  this 
account,  which  limitation  is  now  repealed. 
Under  the  act  of  1884  the  local  rate  was  de- 
termined by  the  other  property  in  the  tax- 
ing district,  while  by  the  Duffleld  act  (as  now 
by  the  Perkins  act)  the  second-class  railroad 
and  canal  property  Is  to  be  taken  into  ac- 
count in  determining  the  local  rate,  and  un- 
der the  act  of  1884  there  was  a  tax  of  one- 
half  of  1  per  centum  upon  second-class  prop- 
erty for  state  purposes,  which  Is  now  omit- 
ted. The  taxation  of  second-class  property 
for  local  purposes  at  local  rates,  without 
the  previous  limitation  of  1  per  centum,  was 
upheld  In  the  Bergen  &  Dundee  R.  R.  Case. 
The  same  rule  of  taxation,  so  far  as  the  pur- 
pose and  the  rate  are  concerned,  is  perpetu- 
ated in  the  Perkins  act  In  the  remaining  es- 
sential element  that  determines  the  annual 
burden  of  taxation — the  valuation  of  the 
property — all  these  laws  are  alike.  Upon 
them  all  the  Constitution  imposes  the  rule 
of  "true  value,"  whether  expressed  in  the 
legislation  or  not  unless,  Indeed,  this  stan- 
dard is  excluded  by  the  words  or  necessary 
effect  of  the  act  The  contention  of  the 
prosecutors  upon  this  point  will  be  separate- 
ly dealt  with.  Passing  this  for  the  moment, 
what  difference  remains  In  essentials  be- 
tween the  scheme  of  the  Perkins  act  and 
those  that  have  preceded  It?  Can  it  make 
the  least  difference  that  the  tax  on  second- 
class  property  is  now  to  be  paid  directly  to 
the  taxing  district,  instead  of  being  paid  in- 
to the  central  treasury  of  the  state  and 
thence  disbursed  to  the  taxing  district  as 
formerly?  Obviously  not.  State  treasury 
and  taxing  district  alike  are  but  agencies  of 
the  state.  Under  either  arrangement  the 
moneys  collected  from  the  taxpayer  are  In 
a  proper  sense  the  moneys  of  the  state,  set 
apart  by  the  general  legislative  authority 
for  expenditure  locally  by  a  local  agency  of 
the  state.  Can  it  make  any  difference  that 
under  the  new  arrangement  one  set  of  pub- 
lic functionaries  are  to  value  one  part  of 
the  property  used  for  railroad  and  canal 


purposes,  while  another  Bet  are  to  value  the 
remainder?  Clearly,  so  long  as  "true  value" 
is  the  rule  prescribed  for  both,  there  can  be 
no  difference  In  the  result,  except  on  the 
theory  that  one  officer  will  perform  his  duty 
while  the  other  departs  from  his,  or  else  dn 
the  theory  that  both  will  depart  from  their 
duty,  but  in  different  modes  or  in  varying  de- 
grees. But  a  law  is  not  to  be  held  unconsti- 
tutional on  the  theory  that  public  officers 
may  fall  in  the  performance  of  a  public 
duty  plainly  prescribed.  Aside  from  the  In- 
evitable Instances  of  individual  error,  for 
the  correction  of  which  reviews  and  appeals 
are  provided,  the  presumption  Is  that  public 
officers  will  perform  their  duty.  To  quote 
the  familiar  language  of  Mr.  Justice  Miler  in 
Cummlngs  v.  National  Bank,  101  U.  8.  161, 
25  L.  Ed.  903:  "A  law  cannot  be  held  un- 
constitutional because,  while  Its  Just  Inter- 
pretation is  consistent  with  the  Constitution, 
it  is  unfaithfully  administered  by  those  who 
are  charged  with  Its  execution.  Their  doings 
may  be  unlawful,  while  the  statute  is  valid." 
But,  while  it  is  conceded  that  the  decision 
of  the  Court  of  Errors  and  Appeals  In  48 
N.  J.  Law,  146,  4  Atl.  578,  establishes  that 
property  may  be  classified  for  the  purpose  of 
taxation  according  to  its  use,  and  that  prop- 
erty used  for  railroad  and  canal  purposes 
may  be  set  apart  Into  a  class  by  Itself,  it  Is 
Insisted  that  any  rule  which  Is  adopted  by 
the  Legislature  for  the  taxation  of  this  class 
must  be  uniform  as  to  the  whole  of  the  class, 
and  that  in  48  N.  J.  Law,  146,  4  Atl.  678, 
the  act  of  1884  was  sustained  only  because 
It  embraced  all  property  devoted  to  railroad 
and  canal  uses.  It  Is  pointed  out  that  the 
decision  of  the  court  was  Justified,  in  every 
opinion  written  to  uphold  It,  upon  the  ground 
that  the  use  to  which  property  Is  devoted 
constitutes  a  legitimate  basis  for  classifica- 
tion, and  that  in  the  act  under  consideration 
the  classification  embraced  all  the  property 
devoted  to  a  similar  use.  This  is  quite  true 
with  respect  to  so  much  of  the  reasoning  of 
the  judges  as  dealt  with  the  discrimination 
that  the  act  established  between  railroad 
and  canal  property  and  the  general  mass  of 
taxable  property  In  the  state.  And  It  Is 
equally  true  that  the  opinions  have  little  to 
say  about  the  subdivision  of  railroad  and 
canal  property  Into  what  we  now  call  first- 
class  and  second-class  property.  The  ex- 
planation of  this  is  to  be  found  In  the  history 
of  the  case  as  reported.  In  this  court  (48 
N.  J.  Law,  1,  2  AU.  789,  57  Am.  Rep.  516)  the 
act  of  1884  was  denounced  by  Chief  Justice 
Beasley  in  a  vigorous  opinion  as  violating  the 
Constitution  by  making  what  he  deemed  an 
arbitrary  discrimination  between  railroad 
and  canal  property,  on  the  one  hand,  and 
other  taxable  property  in  general,  on  the 
other.  Overlooking  the  force  of  the  fact  .that 
the  distinction  was  based  upon  the  use  to 
which  the  property  was  devoted,  and  finding 
nothing  in  the  nature  or  situation  of  the 
property    to   warrant    its   being   separately 
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treated,  he  naturally  reached  the  conclusion 
that  this  primary  classification  was  illusory 
and  arbitrary,  and  the  law  therefore  special. 
This  was  the  entire  burden  of  the  argument 
employed  by  him  upon  this  topic,  as  the 
following  expressions  used  in  his  opinion 
will  show,  viz.  (at  page  14  of  48  N.  J.  Law, 
page  707  of  2  Atl.  [57  Am.  Rep.  516]):  "To 
take  a  part  of  a  homogeneous  mass  of  prop- 
erty, the  whole  being  identically  conditioned, 
and  to  tax  such  part  exclusively,  would  be 
an  act  of  selection  at  will,  and  not  a  classifi- 
cation, and  the  law  authorizing  it  would  be  a 
special  and  not  a  general  law."  And  again: 
"A  class  cannot  be  created  at  the  will  of  the 
Legislature,  but  must  arise  out  of  the  nature 
of  the  things  classed."  On  page  16  of  48  N. 
J.  Law,  page  798  of  2  Atl.  (57  Am.  Rep.  516): 
"When  the  constitution  declares  that  prop- 
erty shall  be  assessed  for  taxes  by  a  general 
law,  it  is  a  virtual  declaration  that  property 
must  be  classified  upon  the  basis  of  Its  own 
nature  and  quality  If  it  Is  to  be  separately 
and  exclusively  taxed."  On  page  19  of  48  N. 
J.  Law,  page  800  of  2  Atl.  (57  Am.  Rep.  516): 
"What  we  are  unable  to  assent  to  Is  that 
certain  property  can  be  subtracted  from  the 
mass  of  property,  it  being  Identical  in  Its 
nature  with  such  mass,  and  thus,  being  ar- 
bitrarily isolated,  can  be  subjected  to  a  tax 
of  the  same  kind."  And  again:  "Its  effect 
[meaning  the  act  of  1884]  simply  is  to  segre- 
gate certain  property  from  the  mass  of  sim- 
ilar property,  not  to  put  upon  it  a  proportion- 
ate part  of  a  general  tax,  but  to  charge  the 
part  so  segregated  with  the  whole  amount  of 
a  separate  tax."  On  page  20  of  48  N.  J.  Law, 
page  801  of  2  Atl.  (57  Am.  Rep.  516):  "And 
so  with  the  lands  and  tangible  personal  prop- 
erty of  these  separate  corporations,  and 
which  denominated  properties  do  not  possess, 
from  their  nature  or  qualities,  any  different 
characteristics  from  the  same  kinds  of  prop- 
erty owned  by  other  persons."  It  was  to 
combat  these  views  that  the  learned  judges 
of  the  Court  of  Errors  and  Appeals  employ- 
ed the  language  referred  to  by  counsel  for 
the  prosecutors  as  authority  for  the  present 
contention  that  the  decision  vindicated  only 
what  we  may  call  the  primary  classification 
of  the  act  of  1884.  As  we  take  it,  the  sec- 
ondary classification,  or  subclasslficatlon,  In- 
to first  and  second  class  properties,  was 
equally  vindicated  by  the  decision.  Bergen 
&  Dundee  R.  R  Co.  v.  State  Board  of  Asses- 
sors, 67  Atl.  668. 

But  it  Is  further  argued  in  effect  that  this 
subclasslficatlon  was  sustained  In  the  act  of 
1884  only  on  the  ground  that  the  tax  of  one- 
half  of  1  per  centum  upon  first-class  proper- 
ty, taken  together  with  the  tax  at  local 
rates  (not  exceeding  1  per  centum)  upon  sec- 
ond-class property,  together  constituted  but 
a  single  tax.  This  argument  seems  to  be 
rested  upon  a  single  phrase  in  the  opinion  of 
Chancellor  Runyon,  In  48  N.  J.  Law,  at  page 
281.  4  Atl.,  at  page  586,  where  he  said: 
"The  fact  that  only  part  of  the  property  is 


taken  into  account  In  one  part  of  the  method 
(L  e.  in  making  up  the  amount  to  be  paid  in 
respect  of  county  and  municipal  taxes)  is 
of  no  moment.  The  tax  applied  to  state  pur- 
poses, and  that  applied  to  county  and  mu- 
nicipal purposes,  are  one  tax,  and  are  to  be 
so  regarded."  But  a  reference  to  other  parts 
of  the  opinion  shows  that  the  expression 
"one  tax"  was  not  used  in  the  sense  now 
attributed  to  it  by  counsel  but  as  meaning 
a  single  scheme  of  taxation.  The  learned 
Chancellor  had  already  pointed  out  (48  N.  J. 
Law,  at  page  276,  4  Atl.,  at  page  582)  that 
the  act  of  1884  fixed  the  same  rate  of  taxa- 
tion for  state  purposes  which  had  previously 
existed  for  many  years,  but  assessed  it  upon 
the  valuation  of  all  the  property  of  the  com- 
pany used  for  Its  purposes,  including  the 
franchises,  and  provided  for  local  taxation 
on  part  only  of  such  property.  On  page  278 
of  48  N.  J.  Law,  page  583  of  4  Atl.,  he  treat- 
ed the  scheme  of  the  act  as  including  "a 
tax  for  state  purposes  and  tax  for  county 
and  municipal  purposes."  And  on  page  280 
of  48  N.  J.  Law,  page  585  of  4  Atl.,  he  uBed 
this  language:  "Ail  taxes,  whether  levied 
for  state,  county,  or  municipal  purposes,  are 
state  taxes.  They  can  be  Imposed  by  no 
other  authority  than  that  of  the  state.  The 
state  appropriates  the  proceeds  to  what  pur- 
poses it  sees  fit;  but,  however  the  proceeds 
may  be  appropriated  every  tax  is  a  state 
tax."  All  these  expressions  precede  that 
phrase  which  is  made  the  basis  of  the  argu- 
ment now  under  examination,  and  throw 
light  upon  It  It  seems  to  us  plain  enough 
that  Chancellor  Runyon  entertained  no  other 
notion  upon  the  subject  than  that  held  by 
the  other  Judges  who  voted  with  him  to 
sustain  the  act  of  1884  in  toto.  Thus  Justice 
Parker,  in  his  opinion,  employed  the  follow- 
ing language  (48  N.  J.  Law,  at  page  297,  4 
Atl.  at  page  615):  "All  taxes  are  In  one 
sense  state  taxes.  •  •  •  Different  agen- 
cies are  employed  to  assess  and  collect,  and 
the  sums  raised  are  applied  to  various  public 
purposes."  And  on  page  298  of  48  N.  J.  Law, 
page  615  of  4  Atl.:  "It  [the  Legislature] 
has  the  power  and  the  right  to  enact  that 
local  officers  in  each  taxing  district  shall 
assess  and  collect  for  their  respective  dis- 
tricts the  county,  township,  and  city  taxes, 
and  distribute  the  money  without  its  passing 
through  the  state  treasury,  or  to  enact  that 
a  state  board  shall  assess  and  collect  all  tax- 
es, and  bring  all  the  money  into  the  treasury, 
in  part  to  be  distributed  by  the  state  among 
the  municipalities,  or  to  provide  for  a  state 
board  to  assess  and  collect  one  portion  of 
the  tax,  and  local  boards  the  residue."  And 
Justice  Scudder  evidently  had  the  notion  of 
two  taxes  in  his  mind,  when,  referring  to 
the  criticisms  that  are  contained  In  the  dis- 
senting opinions  of  Justices  Dixon  and  Reed, 
he  said  (48  N.  J.  Law,  at  page  291,  4  Atl.,  at 
page  627):  "Suppose,  as  in  this  case,  that  the 
main  stem,  which  includes  the  roadbed,  not 
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exceeding  100  feet  In  width,  with  its  rails, 
sleepers,  etc.,  is  assessed  at  one  rate,  and  the 
other  real  estate  used  for  railroad  purposes  in 
each  taxing  district  is  assessed  at  another 
rate,  and  no  good  reason  Is  assigned  for  such 
difference.  •  •  •  These  inequalities  arise 
mainly  from  the  fact  that  some  railroad  cor- 
porations have  acquired  more  of  a  certain 
kind  of  property  than  others,  and  they  have 
extended  their  holding  In  many  cases  far  be- 
yond the  width  of  100  feet  for  the  main 
stem  of  the  road  as  originally  intended  and 
provided  for  in  their  charters.  If  all  are  tax- 
ed alike  for  such  excess,  the  rule  of  uniform- 
ity is  not  thereby  violated.  Have  not  the 
Legislature  the  legal  right  to  say  that  for 
the  main  stem  of  the  road  100  feet  in  width, 
which  the  original  charters  contemplated  the 
railroad  companies  should  hold  and  use,  they 
will  tax  at  the  rate  of  one-half  of  1  per 
centum  for  state  purposes,  which  was  the 
amount  fixed  in  most,  if  not  in  all,  charters, 
but  for  all  acquired  beyond  100  feet  in  width 
a  greater  tax  shall  be  paid,  not  to  exceed  in 
the  aggregate  of  both  taxes  the  local  rate  as 
fixed  and  assessed  for  county  and  municipal 
purposes?" 

If  we  are  wrong  in  our  view  that  the  de- 
cision in  48  N.  J.  Law  140,  4  Atl.  578,  settles 
the  question  of  the  constitutionality  of  sub- 
dividing railroad  and  canal  property  into 
"first-class"  and  "second-class"  property  for 
the  purpose  of  imposing  separate  and  dis- 
tinct taxes  upon  the  respective  classes,  then 
it  seems  to  be  necessary  to  discuss  that 
question  upon  its  merits.  The  recent  deci- 
sion sustaining  the  Duffleld  act  seems  to 
carry  us  no  further  than  does  48  N.  J.  Law, 
146,  4  Atl.  578;  for  that  act  still  required  the 
valuation  and  assessment  of  second-class 
property  to  be  made  by  the  state  board  and 
the  tax  to  be  Imposed  by  them  and  collect- 
ed by  the  comptroller  of  the  state.  Hence  it 
is  claimed  that  under  the  scheme  of  the  Duf- 
fleld act  the  combined  taxes  upon  first-class 
and  Becond-class  properties  constituted  a 
"single  tax"  In  every  sense  the  same  as  be- 
fore'; whereas  under  the  Perkins  act  the  tax 
upon  second-class  property  Is  to  be  kept  en- 
tirely separate  from  that  upon  first-class 
property.  Treating  the  question  as  open, 
therefore,  our  view  of  it  is  as  follows:  The 
fact  that  all  property  used  for  railroad  and 
canal  purposes  may  properly  be  set  apart  In 
a  class  by  Itself,  as  distinguished  from  the 
general  mass  of  property  In  the  state,  for 
purposes  of  taxation,  does  not  at  all  negative 
the  propriety  of  subdividing  this  general 
class  of  property  Into  minor  classes  for  the 
purpose  of  taxation.  Nor  is  the  subclasslfl- 
cation  special,  and  hence  unconstitutional, 
provided  it  rests  upon  grounds  of  discrimina- 
tion Inherent  either  in  the  character  of  the 
property  or  in  its  situation  and  circumstan- 
ces, such  as  to  render  the  distinction  reason- 
ably appropriate  to  the  purposes  of  the  class- 
ification.   The  purpose  of  this  subclassiflca- 


tion  is  to  designate  a  portion  of  the  mass  of 
real  estate  that  is  used  for  railroad  and  canal 
purposes,  upon  which  portion  taxes  are  to  be 
levied  for  the  support  of  local  and  municipal 
government,  either  together  with  or  separate 
from  taxes  for  the  support  of  the  general 
state  government,  leaving  the  residue  of  the 
property  that  is  used  for  railroad  and  canal 
purposes  to  be  subjected  to  taxation  for  gen- 
eral state  purposes  only.  The  line  of  demar- 
cation between  the  two  subdivisions  is  chos- 
en with  little  reference  to  the  use  to  which 
the  property  Is  devoted,  but  with  especial 
reference  to  the  location  and  situation  of  that 
which  is  to  be  locally  taxed.  Structures 
used  in  connection  with  the  roadbed  are 
placed  on  one  side  of  the  chosen  line;  build- 
ings used  for  accommodating  passengers  or 
freight,  on  the  other.  So  far  the  line  of 
definition  follows  the  use.  Aside  from  this, 
use  has  little  or  nothing  to  do  with  it  Prac- 
tically the  line  of  division  is:  "Main  stem," 
within  100  feet,  waterway,  towing  path, 
berme  bank,  on  the  one  side.  These  are  con- 
tinuous, running  from  end  to  end  of  the 
railroad  or  canal.  All  other  real  estate  us- 
ed for  railroad  or  canal  purposes  goes  Into 
the  other  division.  Is  this  mode  of  division 
reasonably  germane  to  the  purposes  of  the 
classification?    And  why? 

In  our  legislation  it  has  at  all  times  been 
recognized  that  the  land  indispensable  for 
the  use  of  a  railroad  as  a  public  highway  Is 
a  belt  or  strip  of  limited  width.  To  cite  a 
few  of  the  old  special  charters  as  typical  In- 
stances: In  that  of  the  Camden  &  Amboy 
Railroad  &  Transportation  Company  (P.  L. 
1830,  p.  86,  §  11)  it  was  provided  "that  the 
said  road  or  its  branches  shall  not  exceed 
one  hundred  feet  In  width  on  the  surface 
of  the  road."  In  the  case  of  the  New  Jersey 
Railroad  &  Transportation  Company  (P.  K 
1832,  p.  98,  !  6)  the  corporation  was  empow- 
ered to  survey,  lay  out,  and  construct  a  "rail- 
road not  exceeding  sixty-six  feet  In  width." 
The  charter  of  the  Morris  &  Essex  Railroad 
Company  (P.  L.  1835,  p.  27,  I  6)  likewise 
limited  the  width  of  the  railroad  to  66  feet 
In  the  charter  of  the  Somerville  &  Easton 
Railroad  Company  (P.  L  1847,  p.  130,  8  6) 
the  limitation  was  "not  exceeding  one  hun- 
dred feet  In  width."  Similar  limitations  were 
we  believe,  included  In  most,  If  not  all, 
of  the  special  railroad  charters.  In  the  gen- 
eral railroad  law  of  April  2,  1873  (P.  L.  1873< 
p.  88),  It  was  provided  by  section  11  (Re- 
vision 1877,  p.  927,  pi.  99,  amended  P.  L. 
1891,  p.  129;  Gen.  St.  p.  2660,  {  83)  "that  any 
railroad  constructed  under  the  provisions  of 
this  act  shall  not  exceed  a  hundred  feet  in 
width  unless  more  land  shall  be  required  for 
the  slopes  of  cuts  and  embankments."  And 
in  the  revised  act  of  1903  concerning  rail- 
roads (P.  L.  1903,  p.  649,  f  7)  it  is  declared 
that  "the  right  of  way  of  any  railroad  or  of 
any  branch  thereof  shall  not  exceed  one 
hundred  feet  in  width  unless  more  land  shall 
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be  required  for  the  slopes  of  cats  and  em- 
bankments or  for  retaining  walls,  In  which 
case  such  land  may  be  acquired  as  part  of 
such  right  -of  way."  At  the  same  time  It 
has  always  been  recognized  that  railroad 
companies  Incorporated  by  special  charter 
possess  the  incidental  power  to  hold  land 
outside  of  the  limits  fixed  for  the  railroad, 
so  far  as  such  land  is  reasonably  necessary 
or  proper  for  the  accomplishment  of  the  ob- 
jects of  the  incorporation.  A  power  to  this 
effect  was  expressly  conferred  by  the  general 
railroad  law  of  1873,  section  1  of  which  au- 
thorized companies  incorporated  thereunder 
"to  purchase,  hold  and  use  all  such  real 
estate  or  other  property  as  may  be  neces- 
sary for  the  construction  and  maintenance 
of  Its  railroad,  and  the  stations  and  other 
accommodations  necessary  to  accomplish  the 
objects  of  Its  Incorporation,"  and  also  "to 
lay  out  its  road  as  hereby  provided,  and  to 
construct  the  same,  and  for  the  purposes  of 
cuttings  and  embankments  to  take  as  much 
more  land  as  may  be  necessary  for  the  prop- 
er construction  and  security  for  the  road." 
And  section  17  (page  98)  of  the  same  act  au- 
thorized such  companies  to  hold  real  estate 
at  or  near  the  termini,  or  at  any  other  point 
on  the  line  of  the  road  where  the  directors 
should  think  proper  to  establish  a  depot  not 
exceeding  10  acres  at  each  place,  and  also 
to  erect  and  build  thereon  houses,  ware- 
houses, workshops,  and  such  other  buildings 
and  improvements  as  they  may  deem  ex- 
pedient for  the  safety  of  their  property,  and 
for  other  necessary  uses  appertaining  to  their 
business,  and  receive  the  rents  and  emolu- 
ments thereof,  and  that  all  lands  and  real 
estate  acquired  by  any  such  company  not 
used  by  it  for  the  Immediate  use  and  oc- 
cupancy of  Its  rails,  tracks,  depot,  and  freight 
buildings  should  be  subject  to  the  same  tax 
as  the  property  of  individuals,  and  said  tax 
should  be  levied  and  collected  by  the  local 
authorities  where  the  same  may  lie,  in  the 
same  manner  as  other  taxes.  The  revised 
railroad  act  of  1903  (P.  L.  1903,  p.  647,  {  3) 
confers  the  express  power  to  acquire  and  hold 
land  necessary  for  terminal  purposes,  and 
for  the  construction  and  maintenance  of  the 
railroad,  and  stations,  branches,  sidings,  car 
yards,  engine  house,  repair  shops,  and  other 
accommodations  necessary  to  accomplish  the 
objects  of  the  Incorporation. 

The  distinction  between  the  continuous  belt 
of  land,  without  which  a  railroad  could  not 
exist  as  a  highway,  and  other  sorts  of  rail- 
road property,  was  early  recognized  as  hav- 
ing something  to  do  with  the  question  of 
taxation.  As  pointed  out  in  the  opinion  of 
the  Chancellor  In  48  N.  J.  Law,  at  page  274, 
4  Atl.,  at  page  581,  the  Legislature,  prior  to 
the  adoption  of  the  constitutional  amendment 
that  "property  shall  be  assessed  for  taxes 
under  general  laws,  and  by  uniform  rules, 
according  to  its  true  value,"  passed  the  act 
of  April  2,  1873  (P.  L.  1873,  p.  112 ;  Revision 
1877,  p.  1106),  the  preamble  of  which  recited 


that,  for  the  encouragement  of  railroad  en- 
terprise, laws  creating  and  regulating  rail- 
ways In  this  state  usually  provided  for  the 
payment  by  them,  in  consideration  of  their 
chartered  privileges,  of  a  fixed  rate  upon 
their  capital  stock  or  the  cost  of  their  works, 
in  lieu  of-  all  other  public  impositions,  and 
that  it  was  nevertheless  contended  that  the 
property  of  such  corporations,  being  largely 
acquired  for  or  through  the  growth  and  ex- 
tension of  their  prosperity,  should  contribute 
to  the  charges  and  expenditures  for  munici- 
pal and  county  purposes  and  that  It  was 
desirable,  in  order  to  the  avoidance  of  litiga- 
tion and  future  dissatisfaction,  that  such 
municipal  and  county  taxation  should  be  au- 
thorized, and  that  the  same  should  be  per- 
manently fixed  and  regulated.  The  act  pro- 
ceeded to  provide  for  a  scheme  of  taxation 
as  follows :  First,  that  the  companies  should 
pay  upon  the  "cost,  equipment  and  append- 
ages of  said  railroads,"  respectively  a  state 
tax  at  the  rate  theretofore  fixed  by  law,  or, 
In  default  thereof,  at  the  rate  of  one-half 
of  1  per  centum  upon  such  cost;  and,  second- 
ly, on  ail  the  real  property  by  them  used  or 
owned  for  the  purposes  of  their  road  or  oth- 
erwise, excepting  their  main  stem  or  road- 
bed and  track  not  exceeding  100  feet  In 
width,  a  county  and  municipal  tax  for  the 
benefit  of  the  counties,  townships,  and  cities, 
respectively,  where  the  same  is  situate,  at 
the  rate  of  1  per  centum  upon  a  valuation 
thereof  and  of  all  improvements  thereof  not 
by  way  of  repairs,  provided  that  at  the  ter- 
mini of  their  roads  each  company  might  hold 
a  tract  of  land  not  exceeding  10  acres  in  one 
parcel,  which,  with  the  buildings  and  im- 
provements thereon,  should  be  free  from  the 
payment  of  county,  township,  and  municipal 
taxes.  And  the  general  railroad  law  of  1873 
(approved  on  the  same  day  with  the  above 
act)  in  its  nineteenth  section  (page  99)  pro- 
vided for  an  annual  tax  of  one-half  of  1 
per  centum  upon  the  "cost,  equipments  and 
appendages"  of  the  railroad,  Including  the 
cost  of  tbe  roadbed,  and  such  other  taxes  as 
might  be  assessed  from  time  to  time  by  a 
general  law  applicable  to  all  railroads  over 
which  the  Legislature  should  have  power 
for  that  purpose,  and  further  provided  that 
the  company  should  be  regularly  assessed  and 
pay  tax  for  the  value  of  its  real  estate  (ex- 
cepting the  roadbed  100  feet  in  width,)  im- 
provements thereon,  and  personal  property 
as  taxed  in  the  cities  or  townships  wherein 
it  lies,  at  the  same  time  and  rate,  and  in  tbe 
same  manner,  for  the  same  purposes,  and  by 
the  same  persons,  as  other  taxes  assessed 
In  said  municipalities. 

It  will  thus  be  seen  that  the  distinction  be- 
tween the  strictly  essential  "right  of  way," 
so  called  of  a  railroad — the  strip  of  land 
without  which  It  could  not  exist  as  a  public 
highway  and  means  of  transportation  across 
the  state — and  the  remaining  land  of  the 
company  used  for  railroad  purposes,  is  In- 
veterate in  our  legislation.    So  far  as  the 
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setting  of  these  two  different  sorts  of  prop- 
erty into  separate  classes  for  purposes  of 
taxation  is  concerned,  the  distinction  rests, 
as  we  conceive,  not  so  much  upon  the  ground 
that  they  are  devoted  to  different  uses,  as 
that  the  dependence  of  the  several  companies 
upon  local  police  protection  and  the  other 
advantages  of  municipal  government,  the 
benefits  to  be  derived  by  them  from  such 
government,  and  hence  the  proper  admeas- 
urement of  the  tax  that  should  be  contribut- 
ed by  the  companies  to  the  respective  local 
governments,  are  proportioned  approximately 
to  the  amount  of  land  held  by  them  In  the 
several  municipalities  above  and  beyond  th« 
main  stem  that  is  Indispensably  necessary 
for  their  traffic.  This  notion  Is  expressed  In 
the  preamble  of  the  act  of  1873  for  the  taxa- 
tion of  railroad  corporations  above  cited. 
The  same  notion  Is  Implicit,  we  believe,  in 
the  railroad  tax  acts  of  1884  and  1888.  It 
seems  to  us  entirely  reasonable  for  the  Legis- 
lature, upon  determining  that  property  used 
for  railroad  and  canal  purposes  should  con- 
tribute directly  to  the  cost  of  local  govern- 
ment, to  require  the  companies  to  contribute 
to  the  several  taxing  districts  in  a  proportion 
based,  with  reasonable  approximation  to  ac- 
curacy, upon  the  amount  and  value  of  the 
property  held  by  them  In  the  municipality. 
This  was  in  effect  done  by  the  act  of  1884 
and  by  the  revised  act  of  1888.  And  the 
same  thing  Is  in  effect  accomplished  by  the 
supplements  of  1906,  Including  the  Perkins 
act  No  doubt  the  Legislature  might  have 
turned  over  the  main  stem,  as  well  as  the 
second-class  property,  to  the  several  munici- 
palities for  purposes  of  taxation.  It  might 
have  reserved  all  railroad  and  canal  prop- 
erty for  taxation  by  the  state  board  for  state 
purposes.  It  has  chosen  by  the  acts  now  un- 
der review  to  reserve  for  taxation  for  strict- 
ly state  purposes  the  Indispensable  main 
stem,  and  to  remit  the  other  railroad  prop- 
erty to  local  taxation.  Nor  can  it  be  said 
that  the  adoption  of  a  width  of  100  feet  as 
the  limit  of  the  main  stem  for  the  purposes  of 
this  distinction  is  arbitrary  in  any  sense  that 
renders  the  classification  illusory  and  the 
law  therefore  special.  The  limitation  by 
width  Is  only  one  of  several  limitations  that 
go  to  make  up  the  statutory  definition  of 
"main  stem."  As  defined  in  chapter  122  of 
the  Laws  of  1906,  it  does  not  extend  beyond 
"the  roadbed  with  Its  rails  and  sleepers  and 
structures  erected  thereon  and  used  In  con- 
nection therewith,"  although  this  be  less  in 
width  than  100  feet  It  is  only  in  places 
where  there  may  happen  to  be  a  greater 
width  that  the  100-foot  limitation  has  ef- 
fect. As  already  pointed  out,  there  is  a  his- 
torical reason  for  the  adoption  of  this  pre- 
cise width.  But,  in  any  event,  it  is  for  the 
Legislature  to  adopt  such  limitation  as  to  it 
may  seem  reasonable  for  this  purpose,  and 
we  are  unable  to  perceive  any  sufficient 
ground  for  declaring  it  to  be  illusory. 
It  is  argued  that  for  the  purpose  of  the 


distinction  between  first-class  and  second- 
class  property  the  width  of  100  feet  ap- 
plies to  canals  as  well  as  to  railroads.  As- 
suming this  to  be  so,  we  do  not  think  that  the 
adoption  of  this  limit  of  width  for  the  water- 
way of  a  canal,  in  order  to  distinguish  be- 
tween first-class  and  second-class  property, 
is  so  arbitrary  as  to  demonstrate  that  the 
classification  Is  Illusory.  Of  course,  canals, 
like  railroads,  are  necessarily  of  limited 
width ;  and  it  Is  permissible  for  the  Legis- 
lature to  adopt  a  width,  any  excess  beyond 
which  shall  require  a  direct  contribution,  by 
way  of  tax,  towards  the  support  of  local  gov- 
ernment It  is  strongly  urged  that  at  many 
points  upon  our  principal  lines  of  railroad, 
and  more  especially  at  their  terminals,  the 
roadbed  actually  occupied  by  tracks  for  the 
purposes  of  through  traffic  extends  far  be- 
yond 100  feet  In  width,  and  that  there  Is  no 
difference  between  the  mode  in  which  the 
strip  called  "main  stem"  is  used  and  that 
in  which  the  adjoining  portions  are  used. 
It  is  pointed  out  that  in  the  case  of  the  Le- 
high Valley  Railroad,  for  miles  at  Jersey 
City,  and  at  several  other  points,  the  rail- 
road tracks  cover  the  entire  surface  of  the 
earth  for  several  hundred  feet  in  width,  and 
are  indistinguishable  from  each  other  by 
any  physical  marks;  that  they  are  all  con- 
stantly used  for  railroad  purposes;  that 
switches  unite  them,  and  they  occupy  the 
ground  without  any  reference  to  whether  it  is 
main  stem  or  adjacent  property;  and  that 
In  a  great  terminal  station,  like  that  of  the 
Pennsylvania  Railroad  in  Jersey  City,  some 
250  feet  In  width,  a  strip  of  land  100  feet  in 
width  under  the  station  Is  assessed  as  main 
stem  by  the  state  board,  and  the  rest  of  the 
land  and  tracks  under  the  station  and  the 
roof  over  the  whole  station,  including  main 
stem,  are  assessed  by  the  local  board  of  Jer- 
sey City.  If  the  distinction  between  main 
stem  and  second-class  property  depended  up- 
on the  use  to  which  the  property  is  devoted, 
these  circumstances  would  possess  much 
force.  As  already  remarked,  it  does  not  de- 
pend upon  that  distinction,  but  rather  upon 
the  ground  that  by  reason  of  the  great  ex- 
tent and  value  of  the  railroad  property  at 
the  points  In  question  It  Is  reasonable  and 
proper  that  the  railroad  companies  should 
contribute  more  largely  to  the  cost  of  the 
local  government  than  in  other  places  where 
the  amount  of  their  property  is  less.  Of 
course,  all  the  property  under  consideration 
must  be  used  for  railroad  or  canal  purposes, 
respectively,  else  It  would  not  be  in  the  prin- 
cipal class,  and  therefore  not  in  either  of  the 
subdivisions.  Upon  principle,  therefore,  as 
well  as  upon  what  we  deem  controlling  au- 
thority, we  are  clearly  of  the  opinion  that 
the  subdivision  of  railroad  and  canal  property 
into  two  classes  Is  based  upon  reasonable 
grounds  that  are  fairly  germane  to  the  main 
purpose  of  imposing  two  separate  and  dis- 
tinct taxes — one  for  strictly  state  uses  at 
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one  rate  upon  one  class;  the  other  for  local 
uses  at  local  rates  (either  with  or  without  a 
general  state  tax)  upon  the  other  class.  As 
amended  In  1906,  just  as  before  those  amend- 
ments, the  act  applies  equally  to  all  rail- 
road and  canal  corporations,  and  treats  all 
alike  whose  property  is  similarly  circum- 
stanced. The  law  is  therefore  a  general  law. 
But  next  It  is  insisted  that  the  act  of  1888, 
including  the  amendments  in  question,  pre- 
scribes a  rule  for  taxation  which  is  not  uni- 
form within  the  meaning  of  our  constitu- 
tional provision.  Now,  with  regard  to  the 
phrase  "uniform  rules,"  as  used  by  the  Con- 
stitution, we  take  It  that  two  points  are 
thoroughly  established  by  the  decision  in  48 
N.  J.  Law,  146,  4  Atl.  578,  as  well  as  by 
abundant  authority  elsewhere.  These  are: 
(1)  The  phrase  does  not  refer  to  those  regu- 
lations that  pertain  to  the  agencies  and 
methods  employed  in  the  assessment  and 
collection  of  taxes,  but  only  to  the  basic  rules 
for  taxation,  those  that  settle  how  the  public 
burden  Is  to  be  distributed,  including  the  des- 
ignation of  the  property  that  is  to  contribute, 
and  the  rate  or  ratio  by  which  the  taxes  are 
to  be  laid  and  apportioned ;  and  (2)  the  con- 
stitutional provision  is  satisfied  by  a  uni- 
formity that  obtains  without  discrimination 
throughout  a  class  of  property  set  apart  on 
reasonable  grounds  for  separate  treatment. 
These  points  are  not  much  elaborated  in  the 
prevailing  opinions  in  the  Court  of  Errors 
and  Appeals  in  the  case  in  48  N.  J.  Law,  146, 
4  Atl.  578.  They  seem  to  have  been  taken 
for  granted.  Chancellor  Runyon,  however, 
touched  upon  the  second  point  At  page  279 
of  48  N.  J.  Law,  page  584  of  4  Atl.,  he  said: 
"The  constitutional  provision  does  not  take 
away  from  the  Legislature  the  power  of  se- 
lecting the  subjects  of  taxation.  But  it  does 
require  that  ail  the  members  of  the  class 
selected  shall  be  included  in  the  taxing  law, 
and  that  the  rule  applied  thereto  shall  be 
uniform  as  to  the  whole  of  the  class,"  etc. 
And  at  page  282  of  48  N.  J.  Law,  page  586  of 
4  Atl.:  "A  law  which  taxes  a  class  of  prop- 
erty separately  Is  not  unconstitutional  if  it 
embraces  ail  property  of  that  class,  and  ap- 
plies to  it  uniform  rules  and  taxes  it  accord- 
ing to  its  true  value."  Justice  Scudder,  at 
page  290  of  48  N.  J.  Law,  page  627  of  4  Atl., 
referring  to  the  definition  of  the  word  "uni- 
form,'^ said:  "As  it  stands  in  this  para- 
graph of  the  Constitution,  it  means  that  rules 
must  not  be  variable  In  their  application  to 
the  subject  of  taxation  included  in  the  classi- 
fication of  property."  The  extract  above 
quoted  from  Justice  Parker  (48  N.  J.  Law, 
298,  4  Atl.  615)  shows  that  he  recognized  the 
first  point  As  to  the  second,  he  said  (48 
N,'  J.  Law,  304,  4  Atl.  619) :  "The  uniformity 
of  rules  in  taxation  which  the  Constitution 
requires  is  that  uniformity  which  operates  on 
the  whole  of  a  class."  Justice  Dixon  (48  N. 
J.  Law,  at  page  310,  4  Atl.,  at  page  606),  re- 
ferring to  his  own  previous  declaration  in 
Stratton  v.  Collins,  43  N.  J.  Law,  562,  that 


the  uniformity  clause  requires  that  the  same 
Imposition  should  be  made  upon  all  the  tax- 
able property  in  the  township  for  township 
purposes,  in  the  county  for  county  purposes, 
and  in  the  state  for  state  purposes,  said: 
"This  statement  although  sufficiently  exact 
for  the  case  then  before  the  court  Is  broader 
than  the  Constitution  seems,  on  reflection,  to 
demand.  The  expression  'uniform  rules'  is 
not  of  wider  import  than  the  expression  'gen- 
eral laws,'  and,  if  the  latter  may  be  confined 
to  a  class,  with  equal  propriety  may  the 
former.  *  *  *  Its  collocation  with  the 
words  'general  laws'  indicates  that  it  was  to 
have  a  corresponding  meaning,  and  the  whole 
sentence  becomes  harmonious  by  holding  that 
it  requires  the  same  regulations  to  be  applied 
to  every  member  of  each  class  which  the 
general  laws  recognize  or  establish."  Justice 
Reed's  dissenting  opinion  shows  that  he  had 
both  points  clearly  in  mind.  At  page  322  of 
48  N.  J.  Law,  page  623  of  4  Atl.,  he  said: 
"Must  property  be  taxed  at  a  uniform  rate 
by  reason  of  the  requirement  that  property 
shall  be  taxed  by  uniform  rules  as  well  as  by 
general  laws?  The  Constitution  does  not  re- 
quire that  property  shall  be  taxed  by  a  single 
rule,  but  by  uniform  rules.  If  we  assent 
to  the  proposition  that  property  may  be 
ranged  into  classes  for  any  purpose  of  taxa- 
tion, and  also  to  the  proposition  that  a  law 
which  includes  all  of  a  class  is  a  general 
law,  I  am  unable  to  perceive  how  a  rule  that 
also  applies  to  a  class  lacks  uniformity  of 
operation.  Judicial  sentiment  has  been  in 
favor  of  the  view  that  the  constitutional 
amendment  was  not  Intended  to  affect  mere 
methods  of  procedure  in  levying  or  collect- 
ing taxes,  but  was  designed  to  fix  the  rules 
by  which  the  burden  of  taxation  was  to  be 
distributed.  Inasmuch  as  all  property  to  be 
taxed  is  to  be  taxed  at  its  true  value  by 
the  express  terms  of  the  amendment  if  it  is 
also  held  that  all  property  must  be  taxed  at 
a  uniform  rate,  then  the  power  of  classifica- 
tion is  a  barren  privilege."  And  Mr.  Justice 
Depue,  In  his  dissenting  opinion  (48  N.  J. 
Law,  at  page  337,  4  Atl.,  at  page  593),  said, 
as  to  the  first  point:  "The  constitutional 
provision  does  not  touch  the  machinery  by 
which  taxes  shall  be  assessed  or  collected. 
Every  system  of  taxation  consists  of  two 
parts— the  one  relating  to  the  assessment 
(the  designation  of  the  persons  or  things 
which  shall  be  the  subject  of  taxation,  and 
the  apportionment  of  taxation  among  such 
persons  or  things  in  the  ratio  prescribed  by 
law);  the  other  the  collection  of  taxes  by 
the  enforced  payment  thereof.  The  consti- 
tutional provision  in  question  relates  only 
to  the  assessment  of  taxes,  and  in  that  re- 
spect concerns  only  such  equalization  of  the 
burden  of  taxation  as  would  result  from 
the  designation  of  the  property  which  shall  be 
the  subject  of  taxation,  and  the  apportion- 
ment of  the  taxes  thereon,  under  general 
laws  and  by  uniform  rules,  according  to  its 
true  value.    The  mere  machinery  by  which 
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taxes  shall  be  assessed  or  collected  Is  left 
In  legislative  discretion."  Both  points  were 
fully  conceded  by  .Chief  Justice  Beasley  In 
48  N.  J.  Law,  at  page  8,  2  Atl.„  at  page  793, 
for  he  used  this  language:  "We  perceive  no 
reason  why  the  Legislature  may  not  create 
different  agencies  for  the  valuation  of  prop- 
erty and  the  assessment  of  taxes.  •  *  * 
Nor  do  we  think  the  present  law,  in  mere 
point  of  Instrumentality,  Is  objectionable," 
etc.  "All  that  the  Constitution  calls  for  In 
this  particular  is  that  the  rule  of  assessment 
shall  be  uniform.  It  does  not  require  uni- 
formity of  mind  in  the  application  of  the 
rule."  So,  in  Fidelity  Trust  Co.  v.  Vogt,  Re- 
ceiver, 66  N.  J.  Law,  at  page  90,  48  Atl.  581, 
Mr.  Justice  Van  Syckel  said:  "Different 
methods  of  ascertaining  true  value  may  be 
prescribed  In  such  classifications,  and  so  long 
as  the  public  burden  is  Imposed  substantially 
and  proximately  according  to  true  value, 
there  will  be  no  Infirmity  In  the  declaration 
of  the  legislative  will."  The  cases  cited  be- 
low from  the  United  States  Supreme  Court 
speak  to  the  same  effect. 

If,  therefore,  the  subdivision  of  railroad 
and  canal  property  into  two  classes  for  the 
main  purpose  of  determining  the  rate  at 
which  it  Is  to  be  taxed  and  the  purpose  for 
which  the  tax  Is  to  be  levied  Is  Justifiable 
(as  we  have  seen  that  it  Is),  clearly  the  two 
subdivisions  may  be  separately  treated  with 
respect  to  the  rules  that  have  reference  to 
the  mere  machinery  of  assessment,  collection, 
and  enforcement  of  the  taxes.  This  disposes 
of  the  objections  that  were  urged  against 
chapter  82  respecting  matters  of  administra- 
tive detail.  It  also  disposes  of  the  objection 
that  under  the  Perkins  act  second-class  prop- 
erty is  assessed  by  the  local  assessors,  while 
under  chapter  82  "main  stem"  and  "water- 
way" are  assessed  by  a  state  board,  with  no 
equalization  system  to  effect  uniformity  be- 
tween the  different  assessments,  and  "no 
method  of  bringing  into  operation  the  same 
mind  upon  the  values"  (to  use  the  words  of 
counsel),  without  which,  It  is  said,  there  can 
be  no  uniformity.  As  well  might  it  be  said 
that  there  is  no  uniformity  In  the  rules  of 
law,  because  different  judges  sit  In  different 
courts  and  exercise  different  jurisdictions, 
sometimes  dependent  upon  locality,  sometimes 
dependent  upon  the  form  of  the  action. 
"True  value"  is  the  rule  prescribed  for  the 
guidance  of  all  tax  assessors,  and  appeals 
and  reviews  are  the  method  of  correcting 
their  errors.  For  the  same  reason  we  find  it 
unnecessary  to  determine  the  disputed  ques- 
tion of  construction  above  alluded  to,  viz., 
whether  the  Perkins  act  leaves  second-class 
property  still  subject  to  the  administrative 
features  of  the  act  of  1888,  respecting  the 
mode  In  which  the  assessments  are  to  be  re- 
viewed, bow  payment  of  the  taxes  is  to  be 
enforced,  and  the  like,  or  whether  In  these 
and  all  other  respects  the  Perkins  act  takes 
second-class  property  entirely  without  the 
scope  of  the  act  of  1888  and  subjects  it  to 


the  provisions  of  the  general  tax  law  of  1903. 
Counsel  for  the  respondents  seem  prepared 
to  concede  that,  If  the  Perkins  act  has  the 
latter  effect,  it  is  for  this  reason  special, 
and  therefore  unconstitutional,  because  it  re- 
lates to  part  only  of  the  property  used  for 
railroad  and  canal  purposes.  Such  a  conces- 
sion, we  think,  Is  unnecessary;  for,  as  al- 
ready seen,  a  Justification  of  the  classification 
for  the  main  purpose  of  the  act  at  the  same 
time  justifies  the  separate  treatment  of  the 
two  classes  with  respect  to  all  matters  of  de- 
tail. 

Nor  are  we  prepared  to  concede  the  sound- 
ness of  the  argument  of  the  same  learned 
counsel  that  the  title  of  the  Perkins  act  Is  so 
restrictive  as  to  prevent  Its  provisions  from 
having  the  effect  of  subjecting  any  part  of 
the  property  used  for  railroad  and  canal  pur- 
poses to  the  operation  of  the  tax  law  of  1903. 
The  suggestion  Is  that  all  property  used  for 
railroad  and  canal  purposes  was  taken  out 
of  the  operation  of  the  general  tax  law  of 
1866  (predecessor  of  the  revised  act  of  1903) 
by  the  acts  of  1884  and  1888,  so  that  after 
their  enactment  the  act  of  1866  had  no  rela- 
tion to  such  property;  that  In  the  revision  of 
the  general  tax  law  In  1903  this  kind  of  prop- 
erty was  expressly  exempted  from  Its  opera- 
tion, and  for  this  reason  cannot  be  brought 
within  It  except  by  a  supplement  to  the 
latter  act;  that  the  Perkins  act  Is  by  Its  title 
a  supplement  to  the  act  of  1884  as  revised 
in  1888,  and  its  title  restricts  its  application 
to  these  acts,  so  that  its  provisions  cannot 
extend  the  application  of  the  act  of  1903  to 
property  used  for  railroad  and  canal  pur- 
poses. It  Is,  of  course,  entirely  established 
that  under  our  constitutional  provision  (arti- 
cle 4,  |  7,  par.  4)  that  "every  law  shall  em- 
brace' but  one  object,  and  that  shall  be  ex- 
pressed in  the  title,"  the  title  of  a  statute 
is  not  only  an  indication  of  the  legislative 
intent,  but  Is  also  a  limitation  upon  the  en- 
acting part  of  the  law.  Hendrlckson  v. 
Fries,  45  N.  J.  Law,  555,  563.  But,  among 
the  numerous  reported  cases  In  which  our 
courts  have  been  called  upon  to  recognize  and 
apply  this  doctrine,  we  are  unaware  of  a  case 
in  which  It  has  been  held  that  an  act  which 
Is  by  its  title  a  supplement  to  a  former  act 
is  limited  in  its  scope  to  provisions  that  are 
consistent  with  the  enacting  part  of  the  act 
to  which  It  is  a  supplement  On  the  con- 
trary, acts  entitled  "supplements"  are  the 
means  commonly  employed  by  our  Legisla- 
ture to  modify  and  amend  previous  legisla- 
tion. The  title  of  the  act  of  1884  is  "An 
act  for  the  taxation  of  railroad  and  canal 
property."  The  title  of  the  act  of  1888  Is  "An 
act  to  revise  and  amend  'An  act  for  the  taxa- 
tion of  railroad  and  canal  property,'  approved 
April  tenth,  one  thousand  eight  hundred  and 
eighty-four."  The  title  of  the  Perkins  act 
(P.  L.  1906,  p.  571)  is  "A  further  supplement 
to  an  act  entitled  'An  act  to  revise  and 
amend,' "  etc.  (repeating  the  title  of  the  act 
of  1888).    No  reason  occurs  to  us  why  this 
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supplement  may  not  constitutionally  Include 
any  provision  for  the  taxation  of  railroad  and 
canal  properly.  Supplements  (If  constitu- 
tional) are,  on  familiar  principles,  to  be  read 
into  the  original  act,  and  become  In  effect  a 
part  of  it,  and  it  would  therefore  seem  that 
the  "object"  of  a  supplement,  in  the  constitu- 
tional sense,  is  as  broad  as  the  object  ex- 
pressed in  the  title  of  the  act  to  which  it  Is 
a  supplement  We  find  nothing  In  the  report- 
ed cases  which,  when  properly  viewed,  seems 
to  hold  otherwise.  New  Brunswick  v.  Wil- 
liamson, 44  N.  J.  Law,  165;  Id.,  46  N.  J.  Law, 
204 ;  Rahway  Savings  Institution  v.  Rahway, 

63  N.  J.  Law,  48,  20  Atl.  756;  Smith  v.  Howell, 
60  N.  J.  Law,  384,  38  Atl.  180  (see  comment  on 
this  case  in  Allison  v.  Corker,  67  N.  J.  Law, 
599,  52  Atl.  362,  60  L.  R.  A  564,  et  seq.);  Mor- 
ris &  Cummings  Dredging  Co.  v.  Jersey  City, 

64  N.  J.  Law,  142,  45  Atl.  917;  Jones  v.  Mor- 
ristown,  66  N.  J.  Law,  488,  49  Atl.  440;  Wall- 
ing v.  Deckertown,  64  N.  J.  Law,  203,  44  Atl. 
864.  And  as  to  the  act  of  1903,  its  title  is 
"An  act  for  the  assessment  and  collection 
of  taxes."  There  Is  nothing  In  this  to  ex- 
clude property  used  for  railroad  and  canal 
purposes  from  the  purview  of  the  act  The 
exclusion  arises  solely  from  the  enacting 
part  (P.  L.  1903,  p.  396,  J  3,  par.  8),  which  Is, 
of  course,  amendable;  not  at  all  from  the 
title.  However,  the  disputed  question  about 
the  scope  of  the  Perkins  act  is  too  Important 
to  be  decided  until  the  necessity  arises,  and 
we  therefore  leave  it  undecided. 

But  again  it  is  urged  that  the  taxes  im- 
posed by  virtue  of  the  supplements  of  1906 
do  not  distribute  the  burden  of  taxation  uni- 
formly, as  between  different  railroad  and 
canal  companies,  for  two  reasons:  First  be- 
cause second-class  property  must  bear  as 
many  different  rates  of  tax  as  there  are 
taxing  districts,  so  that  one  company  may 
pay  a  higher  rate,  in  the  average,  than  its 
competitor,  whose  second-class  property  lies 
in  different  taxing  districts.  But  local  rates 
necessarily  depend  upon  local  conditions,  and 
the  benefits  of  local  government  presumably 
vary  In  the  like  proportion.  Railroad  and 
canal  companies  are  In  this  respect  now 
placed  upon  the  same  footing  with  the  other 
taxpayers.  Secondly,  because  the  percent- 
age of  the  entire  property  of  each  company 
that  Is  within  the  second  class  varies  as  be- 
tween different  companies.  It  is  pointed  out 
that  of  the  property  of  the  Trenton  &  New 
Brunswick  Railroad  Company  substantially 
all  is  "main  stem,"  while  of  the  property  of 
the  Long  Dock  Company  more  than  half  is 
second-class  property.  If  this  Is  a  valid  ob- 
jection, then  assuming  a  tax  law  levying  one 
rate  upon  each  horse  and  another  rate  upon 
each  cow  were  in  other  respects  valid,  it 
would  be  rendered  nonuniform  and  therefore 
unconstitutional  by  the  circumstance  that 
one  man  owned  more  horses  than  cows,  while 
his  neighbor  owned  more  cows  than  horses. 
The  point  is  treated  In  the  extract  already 
quoted  from  the  opinion  of  Mr.  Justice  Scud- 


der  (48  N.  J.  Law,  291,  4  Atl.  627).  There  is 
no  substance  in  either  of  these  points.  The 
laws  in  question  "operate  uniformly  upon  all 
property  of  the  class."  This  is  true  of  all 
property  used  for  railroad  or  canal  purposes, 
with  respect  to  every  rule  that  works  a  dis- 
crimination between  such  property  and  the 
remaining  taxable  property  in  the  state.  It 
is  true  of  all  property  within  each  of  the 
two  subdivisions.  AH  "main  stem"  and  '.'wa- 
terway" property  is  treated  alike.  All  other 
property  used  for  railroad  and  canal  purposes 
is  treated  alike,  subject  only  to  differences 
arising  necessarily  from  differences  In  local 
conditions  and  government  differences  which 
likewise  affect  all  land  taxation  according  to 
the  location  of  the  land.  Upon  the  whole, 
therefore,  we  entertain  no  doubt  that  the 
legislation  of  1906  prescribes  "uniform  rules" 
for  taxation,  within  the  constitutional  in- 
tendment 

Is  the  third  of  our  constitutional  require- 
ments— the  adoption  of  the  standard  of  "true 
value" — excluded  or  rendered  Impossible  of 
attainment  by  the  necessary  operation  of 
this  legislation?  No  more  so,  we  think,  than 
was  the  case  with  the  previous  legislation 
that  has  been  Judicially  sustained.  The  adop- 
tion of  different  agencies  for  making  the 
valuations,  with  different  supervision  and  re- 
view, certainly  does  not  exclude  It  for  all 
agencies  and  tribunals  are  to  be  guided  by 
the  same  standard.  Nor  does  the  circum- 
stance that,  in  such  cases  as  are  above  In- 
stanced, main  stem  and  second-class  prop- 
erty constitute  parts  of  an  indistinguishable 
whole,  render  it  impossible,  either  from  the 
legal  or  from  the  practical  standpoint  for 
the  assessing  officers  to  arrive  at  a  true  valu- 
ation of  the  respective  portions  of  the  prop- 
erty that  is  used  for  railroad  purposes.  No 
doubt  If  the  state  board  of  assessors,  on  the 
one  hand,  and  the  local  assessors,  on  the  oth- 
er hand,  were  to  value  main  stem  and  second- 
class  property,  respectively,  without  having 
regard  to  the  environments  of  the  property, 
absurd  results  would  follow.  The  law,  as 
we  take  it  contemplates  no  such  thing.  As 
remarked  by  the  Chancellor  in  the  case  so 
often  cited  (48  N.  J.  Law,  at  page  278,  4  Atl., 
at  page  583):  "To  do  justice  to  the  com- 
panies, and  in  common  fairness,  not  only 
must  the  main  stem  of  a  railroad  and  the 
waterway  of  a  canal  be  each  valued  and 
taxed  as  a  unit,  but  the  other  property  used 
in  connection  therewith  and  for  the  same  pur- 
poses must  also  be  valued  and  taxed  with  ref- 
erence to  such  use.  To  make  a  just  valuation 
thereof,  property  used  for  railroad  or  canal 
purposes  must  be  estimated  with  regard  to 
its  value  for  such  purposes.  For  example: 
The  true  value  for  purposes  of  taxation  of 
railroad  cuts  and  embankments  and  canal 
locks  is  not  their  cost,  but  what  they  are 
worth  in  connection  with  the  works  of  which 
they  form  part"  Clearly,  It  is  the  duty  of 
the  state  board  to  value  main  stem  with  ref- 
erence to  the  adjacent  property  in  connection 
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with  which  it  is  used.  And  It  Is  the  duty  of 
the  local  assessors  to  have  In  view  the  main 
stem  when  valuing  the  adjacent  property. 
Although  the  problem  Is  no  doubt  more  diffi- 
cult, it  is  essentially  the  same  problem  that 
confronts  every  local  tax  assessor  when  he 
comes  to  assess  a  portion  of  a  lot,  or  of  a 
farm,  or  of  a  house,  of  which  the  remaining 
portion  lies  in  an  adjacent  taxing  district. 
Indeed,  any  person,  on  properly  valuing  any 
specific  parcel  of  land,  must  value  It  In  con- 
nection with  its  environment  If  it  be  a  city 
lot,  he  values  it  as  a  part  of  a  city,  and  not 
merely  as  so  much  soil,  so  much  clay,  so 
much  rock,  etc.  Nor  is  the  problem  of  valu- 
ing the  roadbed  separately  from  the  superin- 
cumbent structure,  and  the  structure  sepa- 
rately from  the  roadbed,  either  novel  or  In- 
soluble. It  is  a  common  and  most  usual 
practice  for  real  estate  experts,  In  computing 
the  valuation  of  improved  real  estate  of  any 
kind,  to  estimate  separately  first  the  land 
as  it  would  be  worth  if  vacant,  and  then  the 
buildings  and  other  Improvements,  and  to 
combine  these  estimates  in  order  to  arrive  at 
the  value  of  the  whole.  Such  a  separate  val- 
uation Is  contemplated  by  our  general  tax 
law.  P.  L.  1903,  p.  398,  8  7;  Id.  p.  395,  8  3, 
par.  4;  P.  L.  1906,  p.  273.  The  whole  busi- 
ness of  Insuring  buildings  against  fire  Is 
based  upon  a  valuation  of  them  separate 
from  the  land.  Litigations  concerning  the 
ownership  of  fixtures  upon  land  frequently 
require  their  separate  valuation  while  still 
In  situ.  Instance  the  mechanic's  Hen  law. 
P.  L.  1898,  p.  540,  8  7.  The  railroad  tax  laws 
of  1884  and  1888,  in  section  3,  as  plainly  re- 
quired the  valuation  of  structures  separately 
from  the  land,  and  vice  versa,  as  do  the  sup- 
plements of  1906  or  any  of  them.  And  In  48 
N.  J.  Law,  at  page  292,  4  Atl.,  at  page  628, 
Mr.  Justice  Scudder  said:  "The  objection 
that  the  property  of  railroads  by  this  law  Is 
not  assessed  according  to  its  true  value,  be- 
cause It  can  only  be  truly  valued  as  an  en- 
tirety, and  not  in  parcels,  as  provided  for  in 
the  act,  is  not  well  taken.  The  method  of 
determining  the  true  value  of  property  must 
be  left  to  the  discretion  of  the  legislature. 
If  this  value  Is  fixed  as  the  basis  of  taxation, 
the  methods  and  the  agencies  to  be  used  to 
ascertain  It  belong  to  the  legislative  and  not 
to  the  judicial  province."  To  the  like  ob- 
jection, when  raised  in  a  later  case,  Chief 
Justice  Beasley  said:  "This  system  of  dis- 
junctive valuations  lies  at  the  basis  of  this 
act  It  could  not  be  executed  on  any  other 
plan;  consequently,  when  the  act  was  vindi- 
cated on  constitutional  grounds,  the  system 
thus  essential  to  it  was  likewise  vindicated." 
Central  K.  R.  Co.  v.  State  Board  of  Asses- 
sors, 49  N.  J.  Law,  1,  7,  7  Atl.  306.  There  is 
nothing,  therefore,  in  the  legislation  before 
us  that  excludes — nothing,  indeed,  to  inter- 
fere with — the  standard  of  "true  value." 

Having  settled  the  questions  thus  far  dis- 
cussed, by  showing  that  the  laws  under  con- 
sideration do  not  deprive  the  taxpayer  of  his 


property  without  due  process  of  law,  and 
that  they  comply  with  the  mandate  of  our 
own  Constitution  respecting  the  assessment 
of  property  for  taxes,  it  follows  that  they 
do  not  deny  to  the  prosecutors,  or  any  per- 
son, "the  equal  protection  of  the  laws." 
The  "law"  to  whose  equal  protection  they 
are  entitled,  is  that  very  provision  of  our 
Constitution  which  requires  that  "property 
shall  be  assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  according  to  Its 
true  value."  But  the  operation  of  this  pro- 
vision is  of  necessity  subject  to  the  right  and 
power  of  the  Legislature  to  reasonably  class- 
ify property  for  purposes  of  taxation.  And 
the  United  States  Supreme  Court  holds  the 
same  view  declared  by  our  own  court  of  last 
resort,  that  rules  which  pertain  uniformly  to 
property  rationally  set  apart  in  a  class,  Ir- 
respective of  the  ownership  of  such  property, 
satisfy  such  a  constitutional  provision.  In 
Kentucky  Railroad  Tax  Cases,  115  D.  S.  321, 
at  page  337,  0  Sup.  Ct  67,  at  page  63,  29 
L.  Ed.  414,  Mr.  Justice  Matthews  said:  "The 
rule  of  equality,  in  respect  to  the  subject  only 
requires  the  same  means  and  methods  to  be 
applied  Impartially  to  all  the  constituents  of 
each  class,  so  that  the  law  shall  operate 
equally  and  uniformly  upon  all  persons  In 
similar  circumstances."  And  again,  refer- 
ring to  the  criticism  that  different  modes  of 
valuation  and  different  procedure  on  appeal 
existed  as  between  railroad  property  and 
ordinary  real  estate,  he  Bald  (at  page  338  of 
115  U.  a,  page  64  of  6  Sup.  Ct  [29  L.  Ed. 
414]):  "We  have  already  decided  that  the 
mode  of  valuing  railroad  property  for  taxa- 
tion under  this  statute  is  due  process  of  law. 
That  being  so,  the  provision  securing  the 
equal  protection  of  the  laws  does  not  re- 
quire in  any  case  an  appeal,  although  it  may 
be  allowed  in  respect  to  other  persons  differ- 
ently situated.  This  was  expressly  decided 
by  this  court  in  the  case  of  Missouri  v.  Lewis, 
101  U.  S.  22,  30,  25  L.  Ed.  989.  It  was  there 
said  by  Mr.  Justice  Bradley,  delivering  the 
opinion  of  the  court  and  speaking  to  this 
point  that  'the  last  restriction,  as  to  the 
equal  protection  of  the  laws,  is  not  violated 
by  any  diversity  in  the  jurisdiction  of  the 
several  courts  as  to  subject-matter,  amount, 
or  finality  of  decision,  if  all  persons  within 
the  territorial  limits  of  their  respective  ju- 
risdictions have  an  equal  right  in  like  cases 
and  under  like  circumstances,  to  resort  to 
them  for  redress.'  The  right  to  classify 
railroad  property  as  a  separate  class  for  pur- 
poses of  taxation  grows  out  of  the  Inherent 
nature  of  the  property  and  the  discretion 
vested,  by  the  Constitution  of  the  state  In 
its  Legislature,  and  necessarily  Involves  the 
right  on  its  part  to  devise  and  carry  into 
effect  a  distinct  scheme,  with  different  tribu- 
nals, in  the  proceeding  to  value  It  If  such 
a  scheme  Is  due  process  of  law,  the  details 
In  which  It  differs  from  the  mode  of  valuing 
other  descriptions  and  classes  of  property  can- 
not be  considered  as  a  denial  of  the  equal 
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protection  of  the  laws."  In  Pittsburgh,  etc., 
Ry.  Co.  t.  Backus,  154  U.  8.  421,  at  page  427, 
14  Sop.  Ct  1114,  at  page  1117,  38  L.  Ed. 
1031,  Mr.  Justice  Brewer  said:  "Equally  fal- 
lacious Is  the  contention  that  because  to  the 
ordinary  taxpayer  there  is  allowed,  not 
merely  one  hearing  before  the  county  offi- 
cials, but  also  a  right  of  appeal  with  a  sec- 
ond hearing  before  the  state  board,  while  only 
the  one  hearing  before  the  latter  board  Is 
given  to  railroad  companies  In  respect  to  their 
property,  therefore  the  latter  are  denied  the 
equal  protection  of  the  laws.  If  a  single 
hearing  Is  not  due  process,  doubling  It  will 
not  make  it  so;  and  the  power  of  a  state  to 
make  classifications  In  judicial  or  adminis- 
trative proceedings  carries  with  it  the  right 
to  make  such  a  classification  as  will  give  to 
parties  belonging  to  one  class  two  hearings 
before  their  rights  are  finally  determined  and 
to  parties  belonging  to  a  different  class  only 
a  single  hearing."  Winona  &  St  Peter  Land 
Co.  v.  Minnesota,  159  U.  8.  626,  16  Sup.  Ct. 
83,  40  L  Ed.  247,  is  a  strong  authority  upon 
the  point  now  under  consideration,  for  the 
reason  that  the  state  law  there  under  review 
based  a  classification  of  property  for  pur- 
poses of  taxation  upon  the  mere  circumstance 
that  it  had  been  omitted  from  the  tax  roll  In 
some  preceding  year  or  years,  and  the  law 
established  a  different  procedure  with  respect 
to  this  class  of  property  from  that  which  ob- 
tained respecting  property  In  general.  At 
page  538  of  159  U.  S.,  page  87  of  16  Sup.  Ct 
(40  L  Ed.  247),  Mr.  Justice  Brewer  said: 
"With  respect  to  the  next  Inquiry,  It  is  true 
there  Is  a  difference  in  the  mode  of  assess- 
ment *  *  *  In  the  one  case  there  is  an 
assessment  by  one  officer  with  a  right  to  re- 
view his  action;  In  the  other  there  is  an  as- 
sessment by  a  different  officer,  and  no  pro- 
vision for  a  review,  except  as  the  matter 
comes  before  the  court  in  tne  proceedings  for 
the  collection  of  taxes.  But  there  is  noth- 
ing in  this  difference  to  affect  the  constitu- 
tional rights  of  a  party.  The  Legislature 
may  authorize  different  modes  of  assessment 
for  different  properties,  provided  the  rule  of 
assessment  is  the  same"  (citing  the  cases 
from  115  U.  a  321,  6  Sup.  Ct  57,  29  L  Ed. 
414,  and  154  U.  S.  421,  14  Sup.  Ct  1114,  38 
L  Ed.  1031,  above  mentioned).  See,  also, 
Bell's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232,  237,  238,  10  Sup.  Ct  533,  33  L.  Ed. 
892;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  606,  10  Sup.  Ct  593,  33  L.  Ed.  1025; 
Pacific  Express  Co.  v.  Selbert,  142  U.  81  339, 
351,  12  Sup.  Ct  250,  35  L.  Ed.  1035;  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  194,  228,  17 
Sup.  Ct  305,  41  L.  Ed.  683,  s.  c.  on  rehear- 
ing 166  U.  8.  185,  17  Sup.  Ct  604,  41  L  Ed. 
965;  Weyerhaueser  v.  Minnesota,  176  IT.  8. 
650,  20  Sup.  Ct.  485,  44  L  Ed.  583,  sustained 
a  statute  which  authorized  the  Governor  of 
the  state  to  appoint  a  board  to  revalue  and 
reassess  property  that  had  been  grossly  un- 
dervalued by  the  assessors  for  any  county. 
Winona  &  St  Peter  Land  Co.  v.  Minnesota, 


169  U.  S.  526,  16  Sup.  Ct  83,  40  L  Ed.  247, 
was  relied  upon  and  followed;  Mr.  Justice 
McKenna,  at  page  557  of  176  D.  S.,  page  488 
of  20  Sup.  Ct  (44  L.  Ed.  683),  reiterating  the 
declaration  that  there  was  nothing  in  the 
difference  in  the  manner  of  assessment  and 
the  successive  opportunities  for  review  given 
to  the  property  owner  In  the  one  case  and 
not  in  the  other,  to  affect  the  constitutional 
rights  of  a  party,  and  that  the  Legislature 
may  authorize  different  modes  of  assessment 
for  different  properties,  providing  the  rule 
of  assessment  Is  the  same. 

The  taxes  under  review  should  be  affirmed, 
with  costs. 


UNITED  NEW  JERSEY  R.  &  CANAL  CO. 

et  al.  v.   PARKER  et  al. 
(Supreme  Court  of  New  Jersey.    Aug.  9,  1907.) 

1.  Taxation  —  Railroad  and  Canal  Prop- 
erty—Constitutional  Law— Uniformity. 

The  so-called  Perkins  act  of  1906  (P.  L.  p. 
571,  c.  280),  requiring  what  is  known  as  second- 
class  railroad  and  canal  property  to  be  assessed 
and  taxed  in  each  taxing  district  In  the  same 
manner  and  at  the  same  rate  as  other  property 
located  in  the  district  the  tax  thereon  to  be 
paid  to  the  proper  officers  of  the  several  taxing 
districts,  is  not  unconstitutional  as  not  pre- 
scribing a  uniform  rule  for  taxation  within  the 
meaning  of  the  Constitution. 

2.  Same— Uniform  Statk  Tax. 

The  so-called  Perkins  act  of  1906  (P.  L  p. 
571,  c  280),  imposes  "a  uniform  state  tax  equal- 
ly applicable  to  all  railroad  and  canal  corpora- 
tions" within  Pub.  Laws  1869  (P.  L.  p.  226), 
declaring  that  all  companies  theretofore  paying 
transit  duties  to  the  state  shall,  in  lieu  thereof, 
pay  the  tax  therein  prescribed  until  the  Legisla- 
ture shall  by  general  law  impose  "a  uniform 
state  tax  equally  applicable  to  all  railroad  and 
canal  corporations,  and  that  such  companies 
shall  then  pay  such  uniform  tax. 

Certiorari  by  the  United  New  Jersey  Rail- 
road &  Canal  Company  and  Pennsylvania 
Railroad  Company  against  W.  Frank  Par- 
ker, collector,  etc.,  and  the  city  of  New  Bruns- 
wick, to  review  an  assessment  for  taxes. 
Assessment  affirmed. 

Argued  February  term,  1907,  before  FORT, 
HENDRICKSON,  and  PITNEY,  JJ. 

R.  V.  Lindabury  and  Vredenburgh,  Bedle, 
Wall  &  Wilson,  for  prosecutors.  Edward  W. 
Hicks,  for  respondents. 

PER  CURIAM.  The  tax  brought  up  for 
review  In  this  cause  was  levied  by  the  city 
of  New  Brunswick  under  chapter  280  of  the 
Laws  of  1906— the  so-called  Perkins  Act— P. 
L  p.  671.  The  property  upon  which  the  tax 
was  Imposed  Is  used  by  the  prosecutors  for 
railroad  purposes,  and  is  what  Is  known  as 
second-class  railroad  property. 

The  following  are  the  only  points  made 
against  the  validity  of  the  tax: 

First.  That  the  Perkins  act  is  unconstitu- 
tional, because  not  a  general  law,  and  not  pre- 
scribing a  uniform  rule  for  taxation,  within 
the  meaning  of  the  Constitution  of  this  state. 
This  point  is  disposed  of  adversely  to  the  con- 
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tention  of  the  prosecutors  In  an  opinion  just 
delivered  by  Mr.  Justice  Pitney  In  certain 
cases  that  were  argued  together  with  this 
cause  (Central  Railroad  Company  of  New 
Jersey  and  Others  v.  State  Board  of  Asses- 
sors [not  yet  officially  reported]  67  Atl.  672). 

Secondly.  That  the  prosecutors,  with  re- 
spect to  the  property  in  question,  are  sub- 
ject only  to  such  taxation  as  complies  with 
the  act  of  1869  relative  to  transit  duties  (P. 
L.  p.  226),  and  that  the  Perkins  act  Is  not 
a  general  law  Imposing  a  uniform  tax  within 
the  meaning  of  that  act,  and  that  the  tax  im- 
posed by  It  is  not  a  state  tax  within  the 
meaning  of  that  term  as  used  in  the  transit 
act.  Counsel  for  the  respondents  insists 
that  this  question  is  not  raised  by  the  rec- 
ord. Assuming  that  it  is  raised,  it  is  de- 
cided adversely  to  the  contention  of  the  pros- 
ecutors in  an  opinion  of  Mr.  Justice  Fort 
in  United  New  Jersey  Railroad  &  Canal  Com- 
pany v.  State  Board  of  Assessors  (not  yet 
officially  reported)  67  Atl.  438,  which  case 
was  argued  together  with  the  present  case. 

The  tax  under  review  should  be  affirmed, 
with  costs. 


(78  n.  3.  a.  tan 

FRANCISCO  t.  FRANCISCO. 

(Court  of  Chancery  of  New  Jersey.   Aug.  8, 
1907.) 

1.  Habeas  Corpus  —  P  abbot  and  Child  — 
Custody  or  Children  —  Removal  tboii 
State. 

Laws  1902  (P.  L.  p.  263,  {  7)  provide  that, 
when  the  Court  of  Chancery  has  jurisdiction 
over  the  custody  of  minor  children  of  parent* 
living  separate,  and  the  children  are  residents  of 
the  state,  they  shall  not  be  removed  out  of  its 
jurisdiction  against  their  own  consent,  if  of 
suitable  age  to  signify  the  same,  unless  the 
court  on  cause  shown  shall  otherwise  order.  A 
husband  living  separate  from  his  wife  brought 
habeas  corpus  for  the  custody  of  his  minor 
children,  residents  of  New  Jersey.  The  husband 
was  a  resident  of  New  York.  A  child  14  years 
old  testified  that  she  preferred  to  live  with  her 
mother.  The  other  children,  aged  11  and  9,  and 
who  were  intelligent,  stated  on  their  examina- 
tion that  they  desired  to  remain  with  their 
mother.  Held,  that  the  court  could  not  order 
the  removal  of  the  children  from  the  state,  in  the 
absence  of  any  special  reason  therefor. 

2.  Same. 

The  court  on  habeas  corpus  proceedings  by 
a  husband  living  separate  from  his  wife  for 
the  custody  of  their  minor  children  cannot  im- 
pose on  the  husband  residence  in  the  state  as  a 
part  of  a  decree  awarding  him  the  custody  of  the 
children. 

3.  Same. 

The  court  on  habeas  corpus  proceedings  by 
a  husband  living  separate  from  his  wife  for  the 
custody  of  their  minor  children  may,  as  author- 
ized by  P.  L.  1902,  p.  264,  |  12,  decree  to  the 
husband  the  right  of  access  to  the  children 
though  he  does  not  specifically  pray  therefor  in 
his  petition, 

4.  Same. 

The  court  on  granting  to  a  nonresident  hus- 
band the  right  of  access  to  his  children  in  the 
custody  of  his  wife  from  whom  be  had  sep- 
arated would  prohibit  the  mother  from  taking 
the  children  beyond  the  limits  of  the  state  with- 
out a  special  order  therefor. 


Habeas  corpus  proceedings  by  William  T. 
Francisco  against  Lillian  F.  Francisco  for  the 
custody  of  the  minor  children  of  the  parties. 
Writ  granted  in  part 

Alfred  S.  Badgley  and  Isaac  Sargent,  for 
petitioner.    Wayne  Dumont,  for  respondent. 

HOWELL,  V.  C.  The  parties  to  this  liti- 
gation are  husband  and  wife.  The  subject-mat- 
ter is  the  custody  of  their  three  children,  Rena, 
aged  14  years,  Cyrus,  aged  11,  and  George 
D.,  aged  9  years.  There  are  two  other  chil- 
dren of  the  marriage  who  are  living,  Clarence, 
aged  22  years,  and  William,  who  is  in  his- 
twenty-first  year.  The  parties  were  married 
on  January  19,  18S4.  They  lived  together  In 
this  state  and  in  New  York  until  1903  or 
1904,  when  they  finally  separated,  the  hus- 
band going  to  New  York  City,  where  he  now 
resides,  and  the  wife  remaining  at  Upper 
Montclalr,  in  Essex  county,  where  she  now  re- 
sides. Since  the  separation  the  wife  has 
had  the  custody  of  the  children  and  has  main- 
tained and  supported  them  without  any  as- 
sistance from  the  husband  Upon  the  separa- 
tion all  the  five  children  remained  in  this 
state  with  the  mother,  and,  as  to  the  three 
younger  ones,  over  whom  this  controversy  is, 
it  Is  important  to  observe  that  they  were  born 
at  Upper  Montclalr,  in  this  state,  and  have  al- 
ways lived  here,  excepting  for  short  periods 
of  absence  in  Connecticut.  They  hence  fill 
the  statutory  description  of  natives  of  this 
state  who  have  resided  five  years  within  Its 
limits.  It  appears  that  a  few  months  ago 
for  some  unexplained  reasons  the  wife  gave 
up  housekeeping  and  went  with  the  three 
children  to  live  with  her  mother,  who  was 
represented  to  be  a  woman  of  considerable 
means,  and  the  children  are  now  being  sup- 
ported by  their  grandmother. 

The  seventh  section  of  the  statute  which 
authorizes  this  proceeding  (Laws  1902  [P. 
L.  p.  263])  provides  that,  when  the  Court 
of  Chancery  has  jurisdiction  over  the  custody 
of  minor  children  of  parents  living  separate, 
and  such  children  are  natives  of  this  state, 
or  have  resided  five  years  within  Its  limits, 
they  shall  not  be  removed  out  of  its  juris- 
diction against  their  own  consent.  If  of  suit- 
able age  to  signify  the  same,  unless  the  court 
upon  cause  shown  shall  otherwise  order.  To 
grant  the  prayer  of  the  petition  and  give 
the  custody  of  the  children  to  the  father, 
who  is  a  resident  of  the  State  of  New  York, 
unless  by  consent  of  the  children,  if  they  are 
of  proper  age  to  express  their  wishes,  would 
be  to  fly  In  the  face  of  the  statute  and  nullify 
its  provisions. 

The  children  were  produced  in  court  for  a 
special  examination  after  the  case  was  closed 
and  argued  They  were  examined  with  spe- 
cial reference  to  the  statute  and  their  own 
desires  as  to  their  custody  and  removal  from 
the  state.  Rena  will  be  14  years  of  age  in 
October.  Sbe  Is  undoubtedly  of  sufficient  age 
to  determine  for  herself  whether  she  pre- 
fers to  live  with  her  father  In  New  York  or 
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with  her  mother  in  New  Jersey,  and  she  quite 
strongly  expressed  a  preference  to  remain 
with  her  mother.  The  other  two  children, 
Cyrus,  aged  11,  and  George  D.,  aged  9,  were 
examined  In  the  same  manner.  They  are  In- 
telligent boys  and  understood  that  they  were 
being  questioned  for  the  purpose  of  ascer- 
taining what  their  wishes  were,  and  they 
both  declared  In  favor  of  remaining  with 
their  mother.  They  were  well  dressed  and 
appeared  to  be  well  taken  care  of,  and  they 
hare  been  regularly  sent  to  a  nearby  public 
school  and  to  Sunday  school.  I  am  of 
opinion  from  this  test  of  their  understanding 
that  they  all  are  of  suitable  age  to  signify 
their  assent  or  their  dissent  to  a  removal 
from  the  state,  and,  having  dissented,  I  think 
that  In  tbe  present  situation  of  affairs  tbey 
cannot  be  forcibly  taken  from  tbe  state.  I  do 
not  mean  to  say  that  the  power  of  the  court 
Is  absolutely  limited  to  the  wishes  of  the 
children  In  these  circumstances  under  tbe 
statute.  The  statute  gives  the  court  the  pow- 
er, on  cause  shown,  to  so  remove  them,  hav- 
ing In  mind  always  their  welfare.  In  this 
case,  however,  there  was  no  attempt  made  to 
show  any  special  reason  for  their  transporta- 
tion to  another  state. 

It  is  true  that  at  tbe  argument  the  father 
through  his  counsel  announced  that  if  the 
children  were  given  to  him  he  would  be  will- 
ing to  make  a  home  for  them  in  the  state  of 
New  Jersey,  and  would  remove  to  the  state 
for  that  purpose  whenever  so  directed  by  tbe 
court  I  think  that  the  court  ought  in  this 
case  to  deal  with  the  situation  as  it  was  at 
the  time  of  the  filing  of  the  petition.  At  that 
time  the  petitioner  described  himself  therein 
as  a  resident  of  the  borough  of  Manhattan  in 
the  city,  county,  and  state  of  New  York,  and 
demanded  the  absolute  care  and  custody  of 
the  children  should  be  committed  to  him.  I 
do  not  think  that  the  court  can  impose  upon 
him  residence  In  New  Jersey  as  a  part  of  a 
decree  awarding  him  tbe  custody  of  the 
children.  But  if  this  statute  did  not  exist,  I 
should  be  loath  to  take  the  children  from  the 
custody  of  their  mother  under  the  circum- 
stances disclosed  by  the  evidence,  and  for  the 
reasons  stated  In  the  petition. 

The  petition  charges  the  mother  with  main- 
taining Improper  relations  with  one  Talbot 
during  the  short  time  she  was  residing  in 
Connecticut,  and  subsequently  at  Upper  Mont- 
clair  in  this  state,  and  the  return  to  tbe  writ 
charges  tbe  husband  with  similar  Improper 
relations  with  a  young  woman  who  was  in 


his  employ  during  the  short  time  that  he  re- 
sided at  Westwood,  In  Bergen  county.  Con- 
siderable testimony  was  taken  by  both  sides 
for  the  purpose  of  proving  these  charges  anC 
recriminations.  I  am  not  satisfied  from  the 
proofs  that  the  mother  Is  not  a  proper  person 
to  retain  the  custody  of  these  children.  I  do 
not  think  that  misconduct  was  proved  against 
either  tbe  husband  or  the  wife.  I  shall  de- 
cline to  grant  the  prayer  of  tbe  petition,  but 
the  petition  will  remain  on  file  and  the  pro- 
ceedings open,  so  that  application  may  be 
made  to  the  court  from  time  to  time  touching 
the  custody  and  maintenance  of  these  chil- 
dren in  case  subsequent  events  should  make 
It  advisable  to  take  action  thereon. 

The  husband  in  his  petition  omits  to  pray 
for  access  to  the  children  in  case  of  bis  fail- 
ure to  obtain  their  custody.  The  twelfth 
section  of  the  act  referred  to  provides  that, 
when  husband  and  wife  shall  live  In  a  state 
of  separation,  without  being  divorced,  tbe 
chancellor  on  habeas  corpus  may  not  only 
award  the  custody  of  tbe  minor  child  of  the 
marriage,  but  may  also  make  such  order  re- 
lating thereto  for  the  access  of  either  parent 
to  such  child  at  such  times  and  under  such 
circumstances  as  he  may  decree  expedient. 
Relief  may  be  had  under  this  section,  not- 
withstanding the  omission  to  specifically  seek 
it  by  petition.  The  father  has  undoubtedly 
a  right  of  access  to  these  three  children  at  ali 
proper  and  convenient  times  and  places,  and 
an  order  will  be  made  for  that  purpose  in 
such  form  and  to  such  extent  as  counsel  for 
the  parties  may  be  able  to  agree  upon.  If 
they  are  not  able  to  so  agree,  the  court  will 
make  such  an  order  as  may  seem  expedient 
and  proper. 

Recurring  again  to  the  seventh  section  of  the 
statute,  which  prohibits  the  removal  of  the 
children  out  of  the  jurisdiction  of  this  state 
without  their  own  consent,  I  may  say  that 
this  prohibition  applies  to  the  mother  as 
well  as  to  the  father.  Tbe  children  are  here, 
and  before  they  are  removed  by  the  mother  to 
any  other  Jurisdiction  tbe  court  must  be  satis- 
fied that  tbey  go  freely  and  by  their  consent. 
The  father  has  a  right  to  have  them  remain 
here,  and  cannot,  without  the  order  of  the 
court,  be  compelled  to  visit  them  elsewhere. 
In  any  order  that  may  be  made  provision 
must  be  included  prohibiting  the  mother  from 
taking  the  children  beyond  the  limits  of  the 
state  without  a  special  order  of  the  court  for 
that  purpose. 
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DOVER  TP.  v.  BRACKENRIDGB. 


(76  N.  J.  L.  204) 

DOVER  TP.,  OCEAN  COUNTY,  v.  BRACK- 
ENRIDGB. 

(Supreme  Court  of  New  Jersey.    Sept.  11, 1007.) 

Dedication— Highways— Ptjblio  Dsb. 

Where  a  tract  of  land  bounded  upon  one 
aide  by  a  highway  and  upon  the  opposite  Bide  by 
a  river  had  been  purchased,  and  the  purchasers 
had  built  a  hotel  upon  the  tract,  and  opened 
a  road  through  the  land  in  front  of  the  hotel 
from  the  said  highway  to  the  river,  which  road 
was  used  for  more  than  20  years  by  such  of  the 
public  as  wished,  not  merely  to  visit  the  hotel, 
But  to  go  to  the  river  for  a  variety  of  purposes, 
and  this  use  waB  in  nearly  all  instances  without 
permission,  and  in  all  instances  without  inter- 
ference, held,  that  a  verdict  finding  a  dedication 
of  such  road  to  the  use  of  the  public  would  not 
be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §§  20-23.] 

(Syllabus  by  the  Court) 

Action  by  the  township  of  Dover  in  the 
county  of  Ocean  against  William  A.  Brack- 
enridge.  Verdict  for  plaintiff.  On  rule  to 
show  cause  why  new  trial  should  not  be 
granted.    Rule  discharged. 

Argued  February  term,  1907,  before  the 
CHIEF  JUSTICE  and  GARRETSON  and 
REED,  JJ. 

Aaron  E.  Johnston  and  Theo.  J.  R.  Brown, 
for  plaintiff.  Isaac  W.  Carmlchael,  for  de- 
fendant. 


REED,  J.  This  is  an  action  of  ejectment 
brought  by  the  township  of  Dover,  to  recov- 
er possession  of  land  which  It  claims  has 
been  dedicated  for  the  purpose  of  a  high- 
way. This  alleged  highway  is  within  the 
-  boundaries  of  a  tract  of  land  conveyed  In 
1870  to  a  company  known  as  the  "Building  & 
Improvement  Association  of  Hudson  Coun- 
ty." This  tract,  said  to  contain  16  acres, 
was  bounded  by  Washington  street  on  the 
north,  and  Tom's  river  on  the  south.  In 
the  year  1870  the  Building  &  Improvement 
Company  erected  upon  this  tract  a  structure 
known  as  the  "Magnolia  Hotel."  The  com- 
pany also  opened  a  road  leading  from  Wash- 
ington street  to  Tom's  river.  This  road  was 
connected  with  the  hotel  by  two  circular 
drives,  one  running  in  front  and  the  other 
in  the  rear  of  the  hotel.  The  road  in  ques- 
tion from  Washington  street  to  the  river 
seems  to  have  been  originally  built  to  ac- 
commodate the  owners  and  guests  of  the  ho- 
tel. There  was  no  plotting  of  the  lot  by 
maps  exhibiting  this  road,  and,  of  course, 
there  were  no  sales  of  lots  by  conveyances 
referring  to  such  a  map.  The  township's 
right  rests  solely  upon  a  dedication  alleged 
to  arise  from  20  years'  use  of  this  road  by 
such  portions  of  the  public  in  such  circum- 
stances as,  it  is  insisted,  raised  an  implied 
dedication  of  such  road  by  the  owners  of 
the  fee  to  the  use  of  the  public, 
67A.-44 


There  was  testimony  by  a  number  of  wit- 
nesses that  the  line  of  this  road  was  filled 
with  gravel  and  material  from  Washington 
street  and  with  sand  from  the  excavation 
for  the  cellar  of  the  new  hotel,  and  this  fill- 
ing was  carried  past  the  hotel  Itself,  which 
seems  to  have  stood  some  30  feet  from  the 
river,  down  to  the  river,  or  within  a  few 
feet  of  It  The  hotel  seems  to  have  been 
kept  open  Intermittently  for  several  years, 
and,  when  open,  was  reached  from  Washing- 
ton street  by  the  use  of  this  road.  So,  also, 
the  guests  of  the  hotel  by  the  use  of  this 
road  reached  the  river  bank,  where  there 
was  in  the  summer  a  dock,  built  by  the  hotel 
people  for  their  guests;  but. this  dock  seems 
to  have  been  removed  in  the  winter.  No 
doubt  the  principal  use  of  this  road,  while 
the  hotel  was  occupied,  was  in  this  way. 
The  road  was  designated  by  a  track  for  trav- 
el by  vehicles,  and  alongside  of  it  was  a  path 
for  pedestrians.  The  road  was  also  used  for 
access  to  Brackenrldge's  house,  which  was 
built  along  the  road.  It  was  shown  In  the 
testimony  that  permission  was  sometimes 
asked  at  the  hotel  to  use  the  road.  Inquiries 
would  no  doubt  be  made  at  the  hotel  wheth- 
er the  road  was  open  to  the  public;  but 
the  fact  that  some  were  told  they  could  use 
it  does  not  show  that  the  hotel  owners  ex- 
acted such  permission,  or  held  those  who 
failed  to  obtain  such  permission  as  tres- 
passers. Indeed,  the  evidence  shows  that 
such  use  as  was  made  of  the  road  was  un- 
derstood to  be  unrestricted. 

The  only  question  is  whether  the  20  years' 
use  was  so  frequent  and  of  such  a  kind  as 
to  permit  a  jury  to  find  a  presumption  of 
dedicatory  intent  in  the  minds  of  the  own- 
ers of  the  lands  traversed.  I  think  the 
evidence  was  sufficient  for  a  jury  to  draw 
such  a  presumption.  As  already  remarked, 
It  seems  to  have  been  used  by  every  one 
who  had  occasion  to  pass  over  It  Some 
went  to  the  river  to  view  it  some  to  take 
fishing  boats,  and  others  went  as  members 
of  picnic  parties.  One  witness  said  6  years 
ago  be  carted  poles  to  the  river  to  load  them 
upon  a  boat  for  transportation  to  a  seaside 
city.  The  testimony  of  these  witnesses  is 
that  those  who  traveled  the  road  did  so 
without  permission  from  any  one,  and  that 
the  use  continued  from  1870  for  a  period  df 
more  than  20  years.  The  law  was  correctly 
charged,  and  there  was  evidence  from  which 
the  jury  could  draw  the  Inference  that  there 
was  such  acquiescence  by  the  owners  of  the 
fee  in  the  use  of  the  road  for  a  period  of 
20  years,  without  any  act  by  them  to  repel 
the  presumption  of  an  intention  by  such 
owners  to  subject  the  fee  to  a  public  use. 
This  was  sufficient  to  support  the  verdict 
Wood  v.  Hurd,  34  N.  J.  Law,  87;  Clement 
v.  Bettle,  65  N.  J.  Law,  675,  48  AtL  567. 

The  rule  should  be  discharged. 
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BOYLB  v.  BOXLE. 

(Court  of  Chancery  of  New  Jersey.    Aug.  29, 

1907.) 

1.  Divorce— Grounds— Cbuelty. 

Isolated  and  infrequent  acts  of  cruelty  by 
a  husband  to  his  wife  culminating  in  physical 
violence  of  a  dangerous  character,  accompanied 
by  abusive  words  and  a  disavowal  of  any  affec- 
tion for  her,  are  sufficient  grounds  of  divorce 
from  the  bed  and  board,  especially  where  the 
wife  is  a  weak  and  immature  child  of  sixteen 
years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  62-83.] 

2.  Same— Alimony— Amount.    ' 

Where  there  is  nothing  before  the  court  on 
final  hearing  of  a  divorce  suit  from  which  de- 
fendant husband's  financial  abilities  may  be  as- 
certained except  the  papers  used  on  the  motion 
for  alimony  pendente  lite  and  some  very  slight 
incidental  references  to  his  ownership  of  real 
estate  at  such  hearing,  the  allowance  of  $8  per 
week  pendente  lite  will  not  be  increased. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  $  678.] 

BUI  for  divorce  from  bed  and  board  by 
Florence  Boyle  against  John  Boyle.  Finding 
for  complainant 

M.  J.  Ready,  for  complainant  Cecil  Mc- 
Mahon,  for  defendant 

HOWELL,  V.  C.  The  parties  to  this  con- 
troversy were  married  on  July  25, 1906.  The 
complainant  was  then  a  little  over  15  years 
old  and  the  defendant  nearly  55.  Both  par- 
ties were  residents  of  Newark.  The  com- 
plainant lived  with  her  mother  on  Washing- 
ton street,  and  the  defendant  had  rooms  over 
a  saloon  on  Market  street  The  complainant, 
who  is  spoken  of  by  Dr.  Crane,  one  of  the 
witnesses,  as  "a  child,"  at  the  hearing  ap- 
peared to  be  a  mere  child  in  stature  and  de- 
velopment After  the  marriage  the  wife 
went  to  live  with  the  husband  at  his  Market 
street  rooms.  She  had  been  there  before 
with  her  mother,  and  knew  what  she  might 
expect  in  the  way  of  living  accommodations. 
They  seem  to  have  lived  together  peacefully 
enough  until  the  month  of  October  following 
the  marriage,  when  there  came  a  break, 
caused  undoubtedly  by  the  husband's  drunk- 
enness, the  result  of  which  was  that  the  com- 
plainant left  her  home  and  went  back  to  her 
mother's.  She  staid  away  for  two  weeks, 
and  then  returned  at  her  mother's  solicita- 
tion. So  far  the  testimony  of  the  parties 
and  witnesses  agree,  but  from  this  point  on 
the  evidence  on  both  sides  is  more  or  less 
unreliable,  because  of  its  very  apparent  in- 
consistencies and  exaggerations.  Out  of  it 
all,  however,  I  believe  that  a  line  of  truth 
may  be  found  which  in  my  opinion  Justifies 
the  complainant  in  filing  and  seeking  the 
limited  divorce  allowed  by  the  law  for 
cruelty. 

It  must  be  remembered  that  the  complain- 
ant is  a  mere  child.  Her  appearance  on  the 
witness  stand  was  sufficient  demonstration 
of  her  unfitness  for  the  duties  of  the  life 
she  undertook,  and,  while  her  physical  con- 
dition and  her  youth  cannot  be  issues  in  the 


case,  they  certainly  called  upon  the  defend- 
ant for  the  greatest  consideration  and  the 
kindest  treatment  The  defendant  was  fre- 
quently drunk,  and  when  so  he  was  abusive, 
and,  although  he  denies  that  he  was  frequent- 
ly in  that  condition,  and  his  witnesses  say 
that  they  never  saw  him  Intoxicated,  he  does 
admit  that  on  two  occasions  since  the  mar- 
riage he  was  drunk,  as  he  himself  puts  It 
for  two  weeks  at  a  time.  The  wife  says 
that  when  he  was  intoxicated,  he  was  abu- 
sive. No  better  evidence  of  this  propensity 
can  be  adduced  than  the  story  told  by  the 
wife  and  her  mother  of  the  occasion  when  he 
attacked  the  mother,  and  in  his  child  wife's 
presence  bit  the  mother's  finger  severely. 
One  of  defendant's  witnesses  who  it  was 
claimed  was  present  attempted  to  deny  this 
fact,  but  she  did  it  so  evasively  as  to  merely 
confirm  me  in  the  belief  of  it  The  final  act 
occurred  In  the  latter  part  of  March  or  early 
April  of  the  present  year.  The  occasion  was 
the  wife's  birthday  anniversary.  The  hus- 
band by  his  own  admission  purchased  a  bot- 
tle of  whisky  and  a  bottle  of  wine  and  pro- 
ceeded to  get  drunk.  He  was  in  this  condi- 
tion for  two  weeks,  as  he  says.  During  this 
period  his  wife  felt  obliged  to  sleep  on  the 
floor.  One  night  before  she  finally  left  him 
be  got  up,  and,  as  she  says,  trampled  on  her 
while  she  so  lay  on  the  floor.  Her  testi- 
mony is  confirmed  by  that  of  Dr.  Crane,  her 
mother,  and  Mrs.  Jones,  all  of  whom  saw  the 
bruises  that  were  caused  by  this  treatment  a 
day  or  so  thereafter.  I  bave  not  thought  It 
necessary  to  recite  the  whole  of  the  evidence 
of  cruelty.  There  were  times  apparently 
when  the  wife  was  treated  well  enough,  per- 
haps; but  I  do  not  think  that  this  weak,  nerv- 
ous, anaemic  child  (see  evidence  of  Dr. 
Crane)  should  be  compelled  to  undergo,  at 
the  peril  of  her  life,  the  kind  of  treatment 
that  she  has  already  received  and  would  be 
likely  to  receive  in  the  future  if  she  continued 
to  live  with  her  husband. 

Boyle's  own  testimony  shows  how  little 
affection  he  had  for  his  wife  and  how  little 
he  regarded  her.  He  at  one  time  or  another 
accused  her  of  stealing  his  money,  called  her 
a  thief,  a  bitch,  and  a  whore.  He  says  in 
bis  direct  testimony  that  he  has  always  been 
ready  to  take  care  of  her  if  she  would  come 
back  to  him,  while  In  bis  cross-examination 
within  10  minutes  thereafter  he  Bays  that  he 
does  not  want  her  for  a  wife,  claimed  that 
he  was  drunk  when  he  married  her,  and  that 
when  he  woke  up  from  his  stupor  and  found 
that  he  was  a  married  man  he  was  displeas- 
ed, that  this  displeasure  had  remained  in  his 
mind  ever  since,  and  that  he  did  not  want 
her  as  a  wife. 

On  the  argument  it  was  urged  on  behalf 
of  the  husband  that  only  two  occasions  of 
cruelty  of  any  sort  were  clearly  testified  t6 
by  the  witness.  An  examination  of  the  tes- 
timony does  not  sustain  this  statement  be- 
cause it  appears  from  the  testimony  of  the 
wife,  with  some  corroboration,  that  his  cruel- 
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ty  extended  to  different  and  other  occasions. 
The  appearance  of  the  defendant  on  the  stand 
did  not  Impress  me  favorably,  and  I  think 
that  the  evidence  discloses  a  propensity  on 
his  part  which  lends  strong  corroboration  to 
the  story  that  the  wife  tells.  Isolated  and 
Infrequent  acts  of  cruelty  by  a  husband  to 
his  wife,  culminating,  as  they  appear  to  have 
done  in  this  case,  in  physical  violence  of  a 
dangerous  character,  accompanied  by  abusive 
words  and  a  disavowal  of  any  affection  for 
her,  are  certainly  sufficient  to  Justify  a  wo- 
man in  leaving  her  husband;  and  the  state- 
ment is  especially  true  in  this  case  because 
it  applies  to  all  these  acts  of  cruelty,  not  to 
a  strong  healthy  woman  who  might  be  able 
to  withstand  her  husband,  but  to  a  weak,  im- 
mature, and  undeveloped  child.  The  bill 
prays  for  the  statutory  divorce  from  bed  and 
board,  and  also  that  the  defendant  may  be 
decreed  to  provide  suitable  support  and  main- 
tenance for  the  complainant  for  such  time 
as  the  circumstances  may  render  It  suitable 
and  proper. 

I  think  that  she  la  clearly  entitled  to  the 
divorce  from  bed  and  'board.  There  is,  how- 
ever, nothing  before  the  court  from  which 
the  defendant's  faculties  may  be  ascertained 
except  the  papers  used  on  the  motion  for 
alimony  pendente  lite  at  the  beginning  of  the 
case,  and  excepting  also  some  very  slight  and 
Incidental  references  to  the  defendant's  own- 
ership of  real  estate  at  the  final  hearing. 
Pending  the  suit  the  complainant  was  al- 
lowed $8  per  week.  I  am  not  Inclined  to 
Increase  this  amount  for  the  present.  In 
case  any  state  of  facts  exist  which  will  show 
that  this  is  an  excessive  amount  to  award 
against  the  defendant,  In  view  of  his  obli- 
gation to  support  his  wife  and  bis  financial 
abilities,  I  will,  before  advising  a  decree, 
give  the  defendant's  counsel  an  opportunity 
to  present  the  facts.  The  defendant  must 
pay  costs  and  a  counsel  fee  to  be  fixed  by 
the  chancellor. 

<7S  N.  J.  B.  106) 

NORTH  JERSEY  ST.  RY.  CO.  v.  BOARD  OF 

STREET  &  WATER  COM'RS  OF 

CITY  OF  NEWARK  et  al. 

(Court  of  Chancery  of  New  Jersey.    Aug.  1, 
1907J 

L  Injunction— Infringement  or  Cobpobate 

Rights. 

The  decision  of  the  board  of  street  and  wa- 
ter commissioners,  even  though  made  after  no- 
tice and  hearing,  not  being  conclusive  on  the 
question  as  to  whether  certain  curved  rail  con- 
nections of  street  railway  tracks  on  different 
streets  constitute  a  nuisance  and  are  maintained 
without  right,  the  street  railway  company  may, 
without  waiting  for  such  hearing  or  attacking 
the  validity  of  the  resolution,  apply  for  an  in- 
junction to  restrain  the  removal  of  the  connec- 
tions pending  the  trial  of  the  right  to  remove, 
either  in  the  chancery  court  or  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  134.J 

2.  Same— Street  Railroads — Acquisition  of 
Rights  in  Stbeets. 

The  B.  Street  Railroad  Company  Charter,  g 
6  (P.  L.  1860,  p.  460;  MacL.  p.  26),  expressly 


authorized  that  company  to  construct  a  railway 
through  B.  street  "and  branches  from  B.  street 
to  the  railroad  depots  of  the  N.  railroad,"  one 
of  whose  depots  was  the  M.  street  station,  on 
condition  that  the  consent  of  the  common  coun- 
cil should  be  first  obtained.  No  consent  was 
expressly  given  by  the  council  to  the  B.  Company 
before  its  consolidation  in  1863  with  the  O.  Com- 
pany. The  O.  Company  had,  however,  previous- 
ly constructed  a  line  on  M.  street  from  the  depot 
up  M.  street  to  south  O.  avenue,  under  authority 
of  its  charter  and  an  ordinance  passed  in  1859 
giving  the  city's  consent  and  in  an"  amendment 
of  such  ordinance,  passed  in  1861,  the  O.  Com- 
pany was  authorized  to  construct  a  track  on 
B.  street,  "commencing  at  M.  street  and  run- 
ning up  B.  to  O.  street,"  etc.  By  the  consolida- 
tion of  the  two  companies,  the  O.  Company  be- 
came vested  with  the  rights  and  franchises  of 
the  B.  Company  (P.  L.  1863,  p.  462,  g  2 ;  MacL. 
p.  13).  The  M.  street  track  was  connected  with 
the  B.  street  track  by  curved  rails,  commencing 
at  the  center  of  M.  street,  by  the  O.  Company, 
but  whether  the  connection  was  made  before  or 
after  the  consolidation  did  not  appear,  but  it 
was  made  at  least  as  early  as  1867,  and  prob- 
ably in  1862.  Held,  that  complainant  street 
railway  company  as  succeeding  to  the  rights  of 
the  O.  Company  showed  such  a  right  to  main- 
tain the  curved  rail  connections  as  entitled  it, 
pending  final  determination  of  its  right,  to  en- 
join their  removal. 

3.  Street  Railroads  —  Rights  in  Streets  — 
Connections  Between  Lines— Consent  or 
Council. 

A  connection  of  the  tracks  of  the  same 
street  railway  company  lying_  on  two  different 
streets  is  not  within  an  ordinance  prohibiting 
any  connection  of  one  railroad  with  another 
without  consent  of  the  council. 

4.  Same. 

A  provision  of  a  street  railway  charter  au- 
thorizing the  company  thereby  incorporated  to 
construct  a  railway  through  the  streets  of  a  city 
on  condition  that  the  company  should  not  lay  its 
rails  in  or  along  any  street  without  first  ob- 
taining the  permission  of  the  common  council  is 
a  privilege  given  to  the  city,  as  having  author- 
ity over  the  location  and  construction  of  the 
tracks  in  public  streets,  which  it  may  waive,  or 
to  which  an  implied  assent  may  be  given  by  ac- 
quiescence, and  the  failure  to  obtain  such  con- 
sent does  not  alone  render  the  construction  of 
the  track  altogether  illegal 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  g  69.] 

5.  Same. 

P.  L.  1867,  p.  36  (MacL.  p.  59,  g  6),  char- 
tering the  N.  Horse  Car  Company,  authorized  it 
to  "connect  with  and  run  over  any  horse  car 
railroad  or  railroads  running  through  N.  to  the 
M.  street  station."  By  an  amendment  of  its 
charter  (MacL.  Comp.  p.  71)  the  N.  Company 
was  authorized  to  construct  its  railroad  on  any 
street  within  the  city  of  N.  on  obtaining  the  con- 
sent of  the  common  council,  and  subsequently 
(MacL.  Comp.  p.  453)  this  consent  was  given  by 
an  ordinance  which  provided  that  the  tracks  to 
be  built  might  be  connected  at  B.  street  with  the 
lines  of  the  O.  Railroad  Company,  "as  provided 
by  its  charter."  The  O.  Company  had  previous- 
ly constructed  a  line  on  M.  street  from  the  sta- 
tion up  M.  street  to  south  O.  avenue,  under  au- 
thority of  its  charter,  and  an  ordinance  giving 
the  city's  consent,  and  in  an  amendment  of  such 
ordinance  the  O.  Company  had  been  authorized 
to  construct  a  track  on  B.  street,  "commencing 
at  M.  street  and  running  up  B.  to  O.  street, 
etc.,  and  the  M.  street  track  had  been  connected 
with  the  B.  street  track  by  curved  rail  connec- 
tions commencing  at  the  center  of  M.  street  by 
the  O.  Company.  Held  to  show  a  sufficient  right 
in  complainant  street  railway  company,  as  suc- 
ceeding; to  the  rights  of  the  N.  Company,  to 
maintain  the  curved  rail  connections. 
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6.  Samb. 

The  charter  of  the  O.  Street  Railway  Com- 
pany, £  12  (MacL.  p.  11),  provided  that,  if  the 
company  after  its  road  was  completed  should 
abandon  the  same  or  fail  to  keep  it  in  repair  for 
one  year,  the  charter  should  be  annulled,  and 
that  the  city  council  might  remove  the  road. 
General  Ordinance,  {  22,  subsequently  passed, 
provided  that  the  common  council  reserved  the 
power  at  any  time  to  order  the  removal  of,  or 
to  remove,  railway  tracks  and  to  sell  the  ma- 
terials,  and,  after  paying  expenses,  to  pay  the 
balance  to  the  company.  Bold,  that  the  ordi- 
nance (section  22)  referred  to  a  removal  of  the 
entire  road  contemplated  by  section  12  of  the 
charter,  and  that  the  removal  of  a  curved  rail 
connection  uniting  the  line  of  road  on  two  streets 
because  illegally  laid  or  for  any  other  reason 
could  not  be  required  thereunder. 

Bill  by  the  North  Jersey  Street  Railway 
Company  against  the  board  of  street  and 
water  commissioners  of  the  city  of  Newark 
and  others.  On  application  for  preliminary 
Injunction  to  restrain  the  city  of  Newark 
from  removing  certain  curved  rail  connec- 
tions of  the  tracks  of  complainant  in  that 
city.     Preliminary  injunction  granted. 

Frank  Bergen,  for  complainant  Herbert 
Boggs  and  Francis  Child,  Jr.,  for  board  of 
street  and  water  commissioners.  Charles  H. 
Halfpenny,  for  town  of  Bloomfleld.  R.  M. 
Boyd,  for  Montclalr. 

EMERY,  V.  C.  Since  1898  the  complain- 
ant, the  North  Jersey  Company,  has  main- 
tained, and  for  at  least  30  years  previously 
its  predecessors  In  title  maintained,  the  ex- 
isting curved  rail  connections  of  the  street 
railway  tracks  on  Broad  and  Market  streets, 
and  complainant  and  all  of  these  companies 
seem  to  have  maintained  and  continued  them 
under  a  claim  of  right  derived  from  legisla- 
tive acts,  or  city  ordinances,  or  both.  After 
this  long  period,  this  right  of  location  of  the 
tracks  is  now  for  the  first  time  questioned. 

The  board  of  street  and  water  commis- 
sioners of  the  city  of  Newark,  which  has 
control  of  the  streets,  on  February  28, 
1907,  adopted  a  resolution  which,  after  re- 
citing that  It  was  advised  that  these  curved 
rails  and  connections  were  laid  without  right 
or  authority  In  law,  and  are  now  maintained 
by  complainant  without  right  or  authority  in 
law,  and  that  they  are  a  nuisance,  dangerous 
to  life  and  limb,  and  interfere  with  the  free 
and  uninterrupted  use  of  the  streets  by  ve- 
hicles, directed  and  required  complainant 
within  30  days  to  take  up  and  remove  these 
rails  and  connections,  and  to  restore  and  re- 
pair the  pavement  in  the  streets  after  remov- 
al. It  was  further  resolved  that,  on  the 
complainant's  failure  to  remove  the  rails  and 
connections  as  directed,  the  superintendent 
of  the  board  should  remove  them,  and  repair 
the  streets  at  the  expense  of  the  complainant 
The  resolution,  which  was  approved  by  the 
mayor  and  served  on  complainant  on  March 
1st  seems  to  have  been  passed  without  any 
notice  to  the  complainant  or  any  .  hearing. 
The  power  of  the  board  of  street  and  water 
commissioners  over  nuisances  does  not  ex- 


tend to  the  removal  arbitrarily  or  until  aft- 
er trial  In  a  competent  court  of  a  structure 
of  this  character  maintained  In  a  public 
street  under  such  a  claim  of  right.  Hutton 
v.  City  of  Camden  (Err.  &  App.  1876),  39  N. 
J.  Law,  121,  23  Am.  Rep.  203.  Complainant 
might  by  certiorari  apply  to  have  the  resolu- 
tion of  the  board  for  the  removal  of  the 
tracks  vacated,  as  made  without  notice  or 
hearing  (Jersey  City,  etc..  Railway  Co.  v. 
Passaic  [Sup.  Ct  1902]  68  N.  J.  Law,  110, 
52  Atl.  242);  but  as  the  decision  of  the 
board,  if  made  after  notice  and  hearing, 
would  not  under  the  decision  in  Hutton  v. 
Camden,  supra,  be  conclusive  on  this  ques- 
tion of  right  complainant  may,  without  wait- 
ing for  such  hearing,  or  attacking  the  valid- 
ity of  the  resolution  as  made  without  notice, 
apply  to  this  court  to  enjoin  the  removal 
pending  the  trial  of  the  right  to  remove, 
either  in  this  court  or  at  law.  And  on  pre- 
senting a  case  showing  the  right  to.  such 
trial  the  removal  pending  trial  should  be  en- 
Joined,  as  there  can  be  no  question  that  the 
removal  of  the  rails  will  seriously  affect  the 
operation  of  complainant's  system  of  roads, 
as  at  present  carried  on. 

Complainant's  right  to  maintain  the  curv- 
ed connections  Is  based  on  title  derived  from 
three  different  sources: 

First  From  the  Orange  &  Newark  Horse 
Railroad  Company,  chartered  on  March  15, 
1859,  and  the  Broad  Street  Railroad  Com- 
pany, chartered  March  21,  1860,  which  were 
consolidated  by  an  act  of  March  24,  1863. 
The  sixth  section  of  the  Broad  Street  Rail- 
road Company  charter  (P.  L.  1860,  p.  469; 
MacL.  p.  26)  expressly  authorized  this  com- 
pany to  construct  a  railway  through  Broad 
street  from  the  Morris  &  Essex  Railroad  De- 
pot to  Clinton  township,  "and  branches  from 
Broad  street  to  the  railroad  depots  of  the 
New  Jersey  Railroad  and  Transportation 
Company."  One  of  these  depots  was  the 
Market  street  station,  and  this  charter  there- 
fore authorized  the  construction  of  the 
branch  from  Broad  street  through  Market 
street  subject,  however,  to  the  further  pro- 
vision of  section  6  that  the  company  "shall 
not  lay  rails  In  or  along  any  street  in  said 
city  of  Newark,  without  first  obtaining  the 
permission  of  the  common  council,  upon  such 
conditions  and  restrictions  as  the  council 
shall  designate  and  impose."  No  consent  or 
permission  to  lay  the  rails  for  this  branch 
to  the  Market  street  station  seems  to  have 
been  expressly  given  by  the  common  council 
to  the  Broad  Street  Company,  by  ordinance 
or  other  formal  official  action,  before  the 
consolidation  of  the  two  companies  In  1863 ; 
but  the  Orange  &  Newark  Railroad  Company 
had  previously  constructed  a  double  track 
road  In  Market  street  from  the  Market  street 
depot  up  Market  street  to  South  Orange 
avenue,  under  the  authority  of  its  eharter 
and  an  ordinance  of  March  7,  1859,  giving 
the  consent  of  the  city  to  this  construction. 
MacFarland  v.  O.  &  N.  H.  R.  R.  Co.,  13  N. 
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J.  17  (March  term,  I860),  affirmed  on  appeal 
Id.,  561  (November  term,  1860).  And  on  No- 
vember l,  1861,  the  common  council  by  ordi- 
nance, by  a  supplement  to  this  ordinance  of 
March  7,  1859,  authorized  the  Orange  A  New- 
ark Horse  Railroad  to  construct  a  track  tor 
a  horse  railroad  on  Broad  street,  "commenc- 
ing at  Market  street  and  running  up  Broad  to 
Orange  street,"  etc.  Whether  the  Orange  & 
Newark  Company  was,  under  Its  own  original 
charter,  authorized  to  construct  two  routes  to 
Orange,  one  by  way  of  Market  street  and  an- 
other by  way  of  Broad  and  Orange  street, 
might  perhaps  have  been  questioned,  but  by 
the  consolidation  of  the  two  companies  the 
Orange  &  Newark  Company  became  vested 
with  the  rights  and  franchises  of  the  Broad 
Street  Company  (P.  I*  1863,  p.  462,  §  2; 
MacL.  p.  13),  and,  as  above  stated,  the  fran- 
chises of  the  Broad  Street  Company  Included 
the  express  right  to  construct  a  branch  from 
Broad  street  to  the  Market  street  depot  and 
to  lay  the  track,  on  obtaining  consent  of  the 
cemmon  council.  The  Orange  &  Newark 
Company  before  the  consolidation  had  the 
consent  of  the  council  to  lay  the  track  "com- 
mencing at  Market  street  and  running  up 
Broad  street." 

The  connection  of  the  Market  street  track 
with  the  Broad  street  track  running  north, 
by  the  curved  rails,  was  made  by  the  Orange 
&  Newark  Railroad  Company,  as  is  admitted 
by  the  answer,  but  whether  made  before 
or  after  the  consolidation  does  not  appear. 
This  connection  of  the  tracks  by  the  curved 
rails,  being  one  which  connected  two  rail- 
roads' of  the  same  company,  was  not  with- 
in the  provisions  of  the  fifteenth  section  of 
the  General  Ordinance,  prohibiting  any  con- 
nection of  one  railroad  with  another  from 
being  made  without  the  consent  of  the 
council.  This  section,  as  will  appear  from 
its  provisions,  related  to  the  connection  of 
a  railroad  owned  by  one  company  with  a 
railroad  owned  by  .another  company.  Con- 
sidered, therefore,  as  a  connection  of  the 
Broad  street  and  Market  street  railroad 
tracks  of  the  same  company,  the  question  Is 
whether  the  lawfulness  of  this  connection, 
or  its  continued  location,  can  now  be  ques- 
tioned by  the  city.  My  present  view  is 
that  it  cannot;  and  certainly  the  right  to 
question  the  legality  of  the  original  location 
at  this  late  date  Is  so  open  to  doubt  that 
the  complainant  Is  entitled  to  enjoin  the  re- 
moval pending  the  final  trial  of  the  right, 
and  the  production  of  all  the  evidence  ob- 
tainable as  to  the  circumstances  of  the  orig- 
inal location.  The  reasons,  shortly  stated, 
are  these:  The  consent  of  the  city  required 
by  the  charters  of  the  Orange  &  Newark 
Railroad  and  Broad  Street  Railroad  seems 
to  relate  only  to  the  laying  or  construction 
of  the  tracks,  not  to  the  power  or  franchise 
of  operating  a  railroad  for  transportation 
and  tolls,  when  it  had  been  constructed, 
which  was  given  by  other  sections  (section 


12,.  Orange  &  Newark  Charter,  and  section 
7,  Broad  Street  Charter);  and  this  right  to 
regulate  the  conditions  of  laying  the  tracks 
In  the  city  was  a  privilege  given  to  the  city 
mainly  for  the  purpose  of  controlling  the 
place  of  location  of  the  track  in  the  streets, 
the  manner  of  construction,  and  the  protec- 
tion of  the  public  rights  during  the  construc- 
tion. A  failure  to  procure  the  consent  would 
have  entitled  the  city  to  enjoin  the  construc- 
tion and  perhaps  to  require  the  removal  of 
tracks  laid  without  consent,  If  this  relief 
was  promptly  applied  for.  But  the  city  had, 
1  think,  the  right  to  treat  the  consent  given 
previous  to  consolidation  to  the  Orange  & 
Newark  Railroad  Company  to  build  a  track 
on  Broad  street  as  a  sufficient  consent  for 
the  construction  a  after  consolidation  of  the 
track  "commencing  at  Market  street,"  under 
the  ordinance  of  November,  1861,  or  its  con- 
tinuance, if  previously  constructed.  These 
curved  rails  do,  In  fact,  commence  at  the 
center  of  Market  street,  and,  as  there  was 
nothing  in  this  ordinance  which  precisely 
fixed  the  place  or  manner  of  commencement, 
or  required  the  rails  either  to  be  laid  in  a 
straight  line  across  Market  street,  or  to  stop 
at  the  north  side  of  Market  street,  the  track 
"up  Board  street,"  commencing  "at  Market 
street,"  might,  as  it  seems  to  me,  lawfully 
commence  at  or  on  any  point  of  the  common 
Intersection  of  the  streets.  The  precise  loca- 
tion of  the  tracks  at  the  intersection  of  the 
streets,  and  whether  the  tracks  should  there 
cross  at  right  angles  or  be  connected  by 
curved  rails,  was  altogether  a  matter  to  be 
practically  settled  by  the  companies  and  the 
city,  If  it  was  not  fixed  by  the  ordinance  It- 
self. That  a  connection  by  curved  rails 
somewhere  at  the  intersection  of  the  streets 
was  contemplated  seems  certain,  as  other- 
wise the  provision  of  the  General  Ordinance, 
|  6  (MacL.  p.  405),  for  a  single  fare  within 
the  city  limits,  would  have  been  inoperative; 
no  transfers  being  required  by  the  ordinance. 
The  continuance  of  the  curved  rail  connec- 
tion from  at  least  as  early  as  1867,  and  prob- 
ably from  1862,  is  such  evidence  of  the  actual 
location  of  the  tracks  "up  Broad  street,  com- 
mencing at  Market  street,"  under  the  ordi- 
nance of  1861,  by  the  railroad  company  and 
the  city,  as  would  probably  entitle  the  com- 
pany on  final  bearing  to  a  decree  enjoining 
their  removal  at  this  late  date  on  the  claim 
that  they  were  originally  located  without 
authority.  If  this  construction  of  the  ordi- 
nance and  statutes  Is  correct,  then  the  North 
Jersey  Railway  Company,  as  succeeding  to 
the  rights  of  the  Orange  &  Newark  Horse 
Railroad  Company,  Is  entitled,  pending  final 
hearing,  or  a  trial  at  law,  to  enjoin  the  re- 
moval. 

This  is  not  a  question  of  the  effect  of  ac- 
quiescence of  the  officers  of  a  municipality 
as  barring  the  right  to  question  the  continu- 
ance of  a  public  nuisance.  The  construction 
and  operation  of   the  road   in   the  public 
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streets  rests  finally  on  the  legislative  au- 
thority, and  both  construction  and  operation 
are  under  legislative,  not  municipal,  author- 
ity. The  provision  for  the  municipal  con- 
sent is  a  condition  fixed  by  the  Legislature, 
and  whether  the  condition  Is  one  -which  ren- 
ders the  construction  of  the  track  altogether 
Illegal,  If  the  consent  be  not  obtained,  or 
whether  the  provision  is  a  privilege  given  to 
the  city  as  having  authority  over  the  precise 
location  and  the  construction  of  the  tracks  In 
the  public  streets,  and  which  it  may  waive 
or  fail  to  enforce,  or  to  which  an  Implied 
assent  may  be  given  by  acquiescence,  is  a 
matter  of  construction  of  the  statutes.  I  am 
Inclined  to  think  that  the  consent  required 
by  these  charters  Is  a  privilege  or  right  of 
the  latter  class,  and  that  the  failure  to  for- 
mally give  this  consent  would  not  render  the 
construction  and  subsequent  operation  of  the 
road  under  legislative  authority  alone  illegal 
or  unlawful.  The  consents  required  by  the 
traction  company  act  (P.  L.  1893,  p.  302,  c. 
172,  |  1)  extend  to  the  use  and  operation  of 
the  road  as  well  as  Its  construction,  and 
seem  to  be  of  the  former  class.  The  con- 
struction and  operation  of  the  tracks  In  ques- 
tion, if  made  under  legislative  authority,  can- 
not be  a  nuisance,  and  the  principle  of  lack 
of  power  in  the  city  officers  or  common 
council  to  acquiesce  In  nuisance  does  not  ap- 
ply. The  principle  which  does  apply  Is  the 
principle  relating  to  an  acquiescence  in  a 
location  of  the  tracks  by  both  city  and  com- 
pany. If  the  action  of  the  city  is  merely 
such  consent  to,  and  acquiescence  in,  loca- 
tion, its  rights  are  or  may  be  affected  by  the 
lapse  of  time,  and  the  rights  acquired  while 
acting  in  reliance  on  the  acquiescence  may 
be  protected  from  disturbance.  The  ordi- 
nance passed  March  1,  1872  (MacL.  p.  448), 
requiring  the  Orange  &  Newark  Company  to 
run  their  cars  from  the  Market  street  depot 
on  the  Orange  route  to  the  terminus  of  their 
road,  at  fixed  Intervals,  is  formal  evidence 
to  some  extent  of  acquiescence  in  the  loca- 
tion of  the  curved  rail  connection,  If  the 
question  be,  as  I  now  think,  one  merely  of 
location. 

Second.  According  to  my  present  view,  the 
company  shows  a  case  in  which  It  may  be 
entitled  to  maintain  the  curved  rail  connec- 
tion by  express  legislative  authority  subse- 
quently given  in  the  charter  of  the  Newark, 
Bloomfleld  &  Montclair  Horse  Car  Company 
(P.  L.  1867,  p.  36;  MacL.  p.  59,  |  6)  author- 
izing it  to  "connect  with  and  run  over  any 
horse  car  railroad  or  railroads  running 
through  Newark  to  the  Market  street  sta- 
tion." The  original  charters  of  the  Orange 
&  Newark  and  Broad  Street  Companies  de- 
clared their  railroads  to  be  public  highways, 
free  for  the  passage  of  any  railroad  car- 
riages, on  payment  of  tolls.  MacL.  p.  11,  $ 
12;  Orange  &  Newark  Charter;  and  Id.,  p. 
29,  i  7,  Broad  Street  Company  Charter.  The 
right  of  the  Newark,  Bloomfleld  &  Montclair 


Company  to  construct  any  part  of  its  rail- 
road on  any  street  within  the  limits  of  the 
city  of  Newark,  upon  obtaining  the  consent 
of  the  common  council,  was  given  by  an 
amendment  to  the  charter  March  30,  1869 
(MacL.  Comp.  p.  71),  and  In  July,  1869  (MacL. 
Coinp.  p.  453),  this  consent  was  given  by  an 
ordinance  which  provided  expressly  that  the 
tracks  to  be  built  might  be  connected  at 
Broad  street  with  the  lines  of  the  Orange  & 
Newark  Horse  Car  Railroad  Company,  "as 
provided  by  its  charter."  As  the  tracks  of 
the  Orange  &  Newark  were  at  that  time  run- 
ning to  the  Market  street  depot  over  the 
curved  rails,  this  ordinance  was  a  municipal 
consent  to  a  construction  of  their  road,  for 
the  purpose  of  running  cars  to  the  Market 
street  station  over  the  Orange  &  Newark 
Railroad,  as  provided  by  the  charter  of  the 
Bloomfleld  &  Montclair  Road.  The  com- 
plainant has  also  succeeded  to  the  rights  of 
the  Newark,  Bloomfleld  &  Montclair  Rail- 
road, and,  if  authorized  to  maintain  the  curv- 
ed rails  for  that  purpose,  cannot  be  required 
to  remove  them,  as  being  a  nuisance,  on  the 
ground  that  they  are  illegally  located  or 
maintained  in  the  street 

The  third  source  of  authority  for  laying 
and  maintaining  the  curved  rails  is  based  on 
the  provision  of  the  traction  act  of  1893 
(P.  L.  p.  302).  The  first  section  of  this  act 
(Gen.  St.  3235,  3236)  authorizes  companies 
formed  under  this  act  to  enter  upon  any 
street  or  railway  upon  which  any  street  rail- 
way is  constructed  (with  the  consent  of  the 
owner  or  owners,  lessee  or  lessees,  or  of  the 
person  or  persons  operating  the  same),  "and 
*  *  *  maintain  and  operate  such  railway." 
The  Consolidated  Traction  Company,  organiz- 
ed under  this  act,  did  enter  on  and  take  the 
railroad  as  then  operating  on  the  curved 
rails;  and  this  claim  to  express  legislative 
right  to  maintain  the  tracks,  even  If  original- 
ly laid  without  municipal  consent,  seems  to 
be  supported  by  the  construction  given  to  the 
traction  act  by  the  Supreme  Court  in  Jer- 
sey City  v.  North  Jersey  Street  Railway  Co., 
63  AtL  906,  73  N.  J.  Law,  175  (1906).  This 
decision,  however,  is  now  under  review  in 
the  Court  of  Errors  and  Appeals,  and  as, 
in  my  Judgment,  the  right  to  lay  and  main- 
tain the  "curved  rail"  connection  is  support- 
ed by  the  previous  acts,  I  shall  not  consider 
this  claim.  Neither  do  I  think  it  necessary 
to  pass  upon  the  claim  of  right  set  up  In  the 
briefs,  but  not  specifically  set  out  in  the  bill, 
by  which  the  right  to  maintain  the  curved 
rails  is  claimed  under  the  charter  of  the 
Essex  Passenger  Railway  Company,  authoriz- 
ing this  company  to  connect  their  railway 
with  that  of  any  other  passenger  railway 
company  for  the  purpose  of  completing  a 
route  or  making  a  circuit  While  this  claim 
of  right  should  be  considered  before  the  final 
disposition  of  the  case,  the  present  applica- 
tion for  preliminary  Injunction  should,  I 
think,  be  disposed  of  on  the  claims  of  right 
set  out  in  the  bill  as  the  basis  for  injunction. 
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For  the  power  to  compel  removal  of  the 
curved  rails,  the  city  also  relies  on  the 
twenty-second  section  of  the  General  Ordi- 
nance for  regulation  of  passenger  railways, 
passed  In  1859,  which  provides  that  "the 
common  council  reserves  the  power  *  *  * 
at  any  time  to  order  the  removal  of  and  to 
remove  any  such  railway  track  or  tracks 
at  their  discretion,  and  to  sell  or  dispose  of 
the  materials  and  after  paying  expenses  of 
removal  and  sale,  and  repairing  the  high- 
ways, to  pay  the  balance  to  the  company  or 
owners."  This  power  to  order  removal  ap- 
parently applies  only  to  the  removal  of  the 
entire  railway  from  the  city  streets,  not  to 
the  removal  of  portions  of  the  track  because 
illegally  laid,  or  for  any  other  reason,  and 
the  notice  of  the  board  of  street  and  water 
commissioners  did  not  purport  to  have  been 
given  under  this  supposed  power.  Such  pow- 
er of  arbitrary  removal  could  not  be  created 
either  by  "reservation"  or  otherwise,  unless 
the  Legislature  authorized  it,  and  the  pow- 
er would  be  controlled  by  the  acts  of  the  Leg- 
islature passed  subsequent  to  the  ordinance 
and  therefore  controlling  Its  effect  Jersey 
City  v.  J.  a  &  Bergen  R.  R.  Co.,  20  N.  J. 
Eq.  300  (Zabrlskie,  1869).  The  charter  of 
the  city  gave  no  arbitrary  power  of  removal 
and  destruction  of  street  railways,  nor  any 
right  to  reserve  such  power  of  arbitrary  re- 
moval. The  charter  of  the  Orange  ft  New- 
ark Company,  §  12  (MacL.  p.  11),  which  was 
passed  before  the  ordinance,  provided  that  If 
the  company  "after  the  road  is  completed 
shall  abandon  the  same  or  cease  to  use  and 
keep  It  In  repair,  for  one  successive  year, 
In  the  city  of  Newark,  that  the  charter  shall 
be  annulled,  so  far  as  It  affects  the  city  of 
Newark,  and  the  common  council  may  re- 
move the  same,  and  appropriate  enough  of 
the  materials  thereof  to  defray  the  expense 
of  such  removal,  and  for  repairing  the 
streets."  The  twenty-second  section  of  the 
ordinance  refers,  I  think,  to  a  removal  of 
the  entire  road  contemplated  by  this  section 
of  the  charter.  The  removal  of  this  curved 
rail  connection  cannot  be  required  under  this 
twenty-second  section  of  the  ordinance. 

Whether  the  operation  of  complainant's 
cars  over  these  curved  rails  has  become  a 
nuisance,  and  whether  this  court  has  pow- 
er to  control  the  operation  at  this  point,  for 
the  purpose  of  abating  the  nuisance  to  pub- 
lic travel,  which  is  alleged  to  have  grown  up, 
are  entirely  different  questions,  on  which  no 
opinion  is  intended  to  be  expressed.  The 
only  question  I  can  determine  now  is  the 
right  to  maintain  the  curved  rail  connection 
on  the  street  at  all  for  any  purpose,  however 
limited.  As  to  this,  I  think  the  company  has 
shown  a  case  of  right,  If  the  case  Is  to  be  de- 
cided on  the  facts  now  appearing,  and  I 
think  there  is  no  doubt  that  it  has  shown 
such  a  case  as  entitles  It  to  an  injunction  re- 
straining the  removal  until  the  final  deter- 
mination of  the  right. 


I  will  advise  the  Issuance  of  such  Injunc- 
tion, but,  before  signing  the  order,  will  hear 
any  suggestion  as  to  the  form  or  terms  of  the 
order. 


OGDEN  et  al.  v. 


(7»  N.  J.  B.  1M) 
McLANE  et  ai. 


(Court  of  Chancery  of  New  Jersey.   Aug.  10, 
1907.) 

L  Wills— Construction— Gifts  to  Trustees 
—Estates  Acquired. 

A  testator  gave  real  and  personal  estate  to 
trustees  in  trust  to  apply  the  income  to  a 
daughter  for  life  and  on  her  death  to  transfer 
the  corpus  to  persons  named  under  conditions 
set  forth.  Held,  that  the  trustees  acquired  the 
legal  title  to  the  estate,  requiring  them  at  the 
proper  time  to  pay  over  the  personalty  to  the 
final  takers  and  to  convey  the  real  estate  to 
them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wills,  |  1612.] 

2.  Same— Actions  to  Construe  Wills— Ju- 
kisdiction. 

The  Court  of  Chancery  will  not  instruct 
testamentary  trustees  as  to  their  duties  as  to  the 
trust  estate  in  their  hands  until  the  time  for 
payment  and  transfer  of  the  same  has  arrived, 
when  the  parties  to  be  affected  by  the  action  of 
the  trustees  are  entitled  to  be  heard. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  |  1673.] 

3.  Same— Construction— Rights  Acquired. 

A  testator  gave  real  and  personal  estate  in 
trust  to  apply  the  income  to  a  daughter  for  life 
and  on  her  death  to  transfer  the  corpus  to  per- 
sons named,  subject  to  the  exercise  by  the 
daughter  of  the  power  to  appoint  the  entire 
corpus  among  a  class  of  relatives  designated  in 
the  will,  or  to  appoint  the  entire  corpus  to  her 
surviving  husband,  or  to  appoint  a  life  estate 
either  in  the  whole  Income  or  any  part  thereof 
to  the  surviving  husband.  Held,  that  the  pow- 
ers vested  in  the  daughter  were  independent  of 
each  other,  and  she  might  exercise  the  power  of 
providing  for  the  support  of  her  husband  out  of 
the  income  of  the  trust  estate,  without  under- 
taking by  the  exercise  of  any  other  power  to  in- 
terfere with  the  final  disposition  of  the  corpus 
which  the  testator  made,  or  she  might  appoint 
the  corpus  absolutely  to  the  relatives  mentioned 
in  the  will,  without  mentioning  her  husband's 
name,  or  giving  him  any  interest  in  either  in- 
come or  principal,  or  she  might  appoint  the  in- 
come to  her  husband  and  the  corpus  to  the  rela- 
tives of  the  class  named. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.    49,    Wills,    IS    1652-1654.] 

4.  Perpetuities  —  Creation  or  Future  Es- 
tates— Validity. 

A  power  rested  in  a  beneficiary  of  the  in- 
come  of  a  testamentary  trust  estate  for  life 
to  appoint  either  the  corpus  of  the  estate  to  her 
surviving  husband  absolutely,  or  to  create  by 
appointment  a  life  estate  in  him  in  the  income 
of  the  estate,  does  not  violate  the  rule  against 
perpetuities,  though  the  surviving  husband  may 
have  been  born  after  the  death  of  the  testator. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Perpetuities,  8  39.] 

5.  Powers  —  Creation  —  Execution  —  Va- 
lidity. 

Where  the  power  vested  in  a  beneficiary 
of  the  income  of  a  testamentary  trust  estate  for 
life  to  appoint  a  life  estate  in  the  income  there- 
of to  her  surviving  husband  is  valid  when  taken 
by  itself,  the  power  is  not  rendered  invalid  by 
any  invalidity  in  the  attempted  exercise  of  the 
power  to  appoint  the  disposition  of  the  corpus 
of  the  estate  after  the  husband's  death. 
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6.  WnxB— CoMSTBtrcnoir— Rights  Acquired. 

A  testator  gave  real  and  personal  estate 
to  trustees  to  apply  the  income  to  a  daughter 
for  life  and  on  her  death  to  transfer  the  corpus 
to  persons  named,  subject  to  the  exercise  by  the 
daughter  of  the  power  to  appoint  the  corpus 
among  a  class  of  relatives,  or  the  power  to 
appoint  the  entire  corpus  to  her  surviving  hus- 
band, or  the  power  to  appoint  "a  life  estate 
either  in  the  whole  income  or  any  part  thereof" 
to  the  surviving  husband.  Held,  that  the  daugh- 
ter had  no  power  to  appoint  the  corpus  of  the 
estate  for  the  life  of  her  surviving  husband, 
but  could  appoint  to  her.  husband  an  absolute  es- 
tate in  the  corpus,  so  that  on  her  death  the 
trustees  would  be  obliged  forthwith  to  transfer 
to  the  surviving  husband  the  corpus  of  the  trust 
estate. 

7.  Powers— Creation— Execution. 

The  daughter  executed  a  will,  "intending 
thereby  to  execute  the  power"  in  the  will  of  the 
testator,  and  gave  to  her  husband  her  estate 
for  life,  with  remainder  over  to  her  children. 
Held,  that  the  daughter  gave  to  her  husband 
only  the  income  of  the  trust  estate  for  his  life, 
and  the  trustees  under  the  will  of  the  testator 
could  retain  the  estate  in  their  hands,  and  col- 
lect the  income  thereof,  and  pay  it  over  to  the 
husband  for  life. 

Suit  by  David  B.  Ogden  and  another,  sub- 
stituted trustees  under  the  will  of  James 
Gore  King,  deceased,  for  Fanny  King  Mc- 
Lane,  deceased,  against  James  L.  McLane 
and  others,  for  Instructions  with  respect  to 
the  duties  of  the  trustees  under  the  will. 
Decree  Instructing  the  trustees  advised. 

James  B.  Vredenburgh,  for  complainants. 
Frank  6.  Turner,  for  defendants. 

STEVENSON,  V.  O.  This  is  a  friendly 
suit,  brought  by  the  complainants  as  trustees 
of  real  and  personal  property,  alleging  that 
doubts  have  arisen  as  to  their  duty,  and 
praying  for  the  Instruction  of  this  court  in 
the  premises.  My  conclusions  are  as  fol- 
lows: 

1.  The  complainants  as  trustees  at  the 
present  time  plainly  hold  legal  title  to  the 
estate  in  their  hands.  The  will  of  James 
Gore  King,  deceased,  which  created  the  trust, 
makes  a  gift  consisting  of  both  a  devise  of 
real  estate  and  a  bequest  of  personal  estate 
to  the  trustees  to  whose  title  the  complain- 
ants have  succeeded.  The  trustees  are  to 
apply  the  income  of  the  entire  trust  estate 
to  the  beneficiary,  a  daughter  of  the  testator, 
Fanny  King  McLane  (now  deceased),  during 
her  lifetime.  Upon  the  death  of  this  benefi- 
ciary the  trustees  are  charged  with  the  duty 
of  paying  over  and  transferring  the  corpus 
of  the  estate  In  their  hands  to  certain  per- 
sons named  or  described  in  the  will,  under 
certain  conditions  therein  set  forth  or  provid- 
ed for.  So  far  as  the  trust  estate  consists  of 
personal  property,  the  duty  of  the  trustees 
either  is  now  or  at  some  future  time  will  be 
to  pay  over  the  same  to  the  final  takers.  A 
corresponding  duty  now  rests  or  will  rest 
upon  the  trustees  to  make  a  conveyance  of 
the  real  estate  vested  In  them  in  trust  to 
these  takers.  The  only  questions  now  before 
this  court  upon  this  bill,  which  the  court 
can  answer,  are:   First,  whether  the  trustees 


are  now  under  the  duty  of  paying  over  and 
transferring  the  trust  estate,  or  are  to  con- 
tinue to  hold  the  same.  Second,  if  tbe  trus- 
tees are  to  continue  to  bold  tbe  trust  estate, 
which  involves  tbe  collection  of  the  income 
thereof,  to  whom  Is  sucb  income  payable? 
Third,  if  the  time  to  pay  over  and  transfer 
has  been  reached,  who  are  tbe  persons  to 
whom  such  transfer  and  payment  should  be 
made?  If  the  first  question  is  answered  in 
favor  of  the  continuance  of  the  trust,  then 
it  follows  that  the  third  question  will  not  be 
considered.  This  court  will  not  Instruct  trus- 
tees In  regard  to  their  duty  with  respect  to 
the  payment  or  transfer  of  the  trust  estate 
in  their  hands  until  the  time  for  such  payment 
and  transfer  has  arrived.  When  the  time  to 
act  arrives,  the  parties  who  then  will  be  af- 
fected by  tbe  action  of  the  trustees  are  en- 
titled to  be  heard.  The  are  the  parties  who 
argue  the  questions  tbe  determination  of 
which  directly  affects  their  Interests.  Griggs 
v.  Vegbte,  47  N.  J.  Eq.  180,  19  Ati.  867; 
Traphagen  v.  Levy,  45  N.  J.  Bq.  448,  453, 
18  Atl.  222;  Tuttle  v.  Woolworth,  62  N.  J. 
Eq.  632,  50  Atl.  445;  Norrls  v.  Beardsley  (N. 
J.  Ob.)  62  Atl.  425;  Oonant  v.  Bassett,  52  N. 
J.  Bq.  12,  28  Ati.  1047. 

2.  I  think  it  is  clear  that  the  will  vesta 
three  distinct  powers  of  appointment  In  the 
testator's  daughter,  Fanny  King  McLane, 
and  that  these  powers  are  absolutely  Inde- 
pendent of  each  other,  so  that  tbe  Invalidity 
of  one  could  not  affect  any  one  of  the  others. 
These  different  powers  of  appointment  ap- 
pear to  be  as  follows:  (1)  Tbe  power  to  ap- 
point tbe  entire  corpus  of  the  estate  among 
a  class  of  relatives  named  in  the  will,  or  a 
subclass  of  such  relatives  to  be  selected  by 
tbe  donee  of  the  power,  Mrs.  McLane.  (2) 
The  power  to  appoint  the  entire  corpus  of  the 
estate  to  any  surviving  husband  of  the  donee 
of  the  power  absolutely.  It  is  manifest  that 
these  two  powers  are  alternatives ;  that  one 
only  of  them  could  be  exercised.  They  are, 
however,  plainly  Independent  of  each  other, 
although  the  exercise  of  one  excludes  the 
exercise  of  the  other.  (3)  The  power  to  ap- 
point "a  life  estate  either  In  the  whole  In- 
come or  any  part  thereof"  to  a  surviving  hus- 
band. This  power  and  the  one  last  enumer- 
ated are  also  alternatives,  not  only  because 
of  their  essential  nature,  but  because  of  the 
express  language  of  the  will.  The  donee  of 
the  power  is  authorized  to  give  to  her  surviv- 
ing husband  either  a  life  estate  in  the  income 
or  the  whole  of  the  capital.  This  last-men- 
tioned power — the  power  to  make  an  appoint- 
ment of  Income  for  the  benefit  of  a  surviv- 
ing husband— may  be  subdivided  into  two 
distinct  alternative  powers,  viz.:  (a)  The 
power  to  appoint  a  life  estate  In  the  whole 
Income;  and  (b)  tbe  power  to  appoint  a  life 
estate  in  any  part  of  the  Income.  The  exer- 
cise of  this  power  in  either  form  or  to  ei- 
ther extent  imposes  a  modification  of  the  first 
power  of  appointment  above  mentioned,  and 
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In  like  manner  Imposes  a  modification  upon 
the  express  gift  of  the  remainder  contained 
In  the  testator's  will.  The  slightest  examina- 
tion of  the  various  powers  vested  in  Mrs.  He- 
Lane  will,  I  think,  make  it  evident  that  each 
of  these  powers  as  above  enumerated  is  en- 
tirely Independent  of  the  others.  The  testa- 
tor disposes  of  the  entire  remainder  after  the 
death  of  his  daughter,  Mrs.  McLane,  but 
subjects  such  disposition  to  the  possible  ex- 
ercise of  either  of  these  three  distinct  pow- 
ers, and  to  the  possible  exercise  of  two  of 
these  powers.  Whether  one  of  these  powers, 
or  two  of  them  above  mentioned,  or  none  of 
them,  shall  be  exercised,  Is  left  absolutely 
within  Mrs.  McLane's  discretion.  She  may 
exercise  the  power  of  providing  for  the  sup- 
port of  her  surviving  husband  out  of  the 
Income  of  the  trust  estate,  without  undertake 
ing  by  the  exercise  of  another  power  to  in- 
terfere with  the  final  disposition  of  the  cor- 
pus of  the  estate  which  the  testator  has 
clearly  made.  On  the  other  hand  she  may 
appoint  the  corpus  of  the  estate  absolutely 
to  her  children  and  other  relatives  mentioned 
In  the  will,  without  mentioning  her  husband's 
name  or  giving  him  any  interest  in  either  In- 
come or  principal.  She  may  also  appoint 
income  to  her  husband  and  corpus  to  the 
relatives  of  the  class  named.  Finally,  she 
may  make  no  appointment  either  in  respect 
of  income  or  corpus,  and  thus  leave  the  en- 
tire trust  estate  to  vest  upon  her  death  in 
the  remaindermen  named  in  her  father's  will. 
3.  The  power  vested  in  Mrs.  McLane,  the 
beneficiary  of  the  income  for  her  life,  to  ap- 
point either  the  corpus  of  the  estate  to  her 
husband  absolutely  or  create  by  appointment 
a  life  estate  in  him  in  the  Income  of  the 
trust  estate,  is  not  Invalid  on  account  of  the 
rule  against  perpetuities.  Loring  v.  Blake, 
98  Mass.  253;  Lawrence's  Estate  (Appeal  of 
Appleton)  136  Pa.  354,  20  Atl.  521,  11  L.  R. 
A.  85,  20  Am.  St  Rep.  925;  1  Jar.  on  Wills 
(R.  &  T.  Ed.)  pp.  547,  551.  The  authorities 
seem  to  establish  the  proposition  beyond  dis- 
pute that  the  mere  fact  that  the  surviving 
husband  may  have  been  born  after  the  de- 
cease of  the  testator  does  not  affect  the  va- 
lidity of  the  testamentary  disposition.  The 
reason  is  that  upon  the  death  of  the  life 
tenant,  or  beneficiary  for  life  by  her  appoint- 
ment, the  entire  estate  becomes  vested,  and 
there  remains  no  possible  uncertainty  as  to 
who  are  the  takers.  There  are  parties  in  esse ' 
who  are  capable  of  making  absolute  trans- 
fers. In  this  case  Mrs.  McLane,  the  daughter 
of  the  testator,  survived  him  over  50  years. 
It  is  possible  that,  she  might  have  married  a 
young  man  a  few  weeks  before  her  death, 
and  then  have  appointed  to  him  a  life  estate 
which  might  endure  for  half  a  century  longer. 
Nevertheless  in  such  case  upon  Mrs.  McLane's 
death,  the  whole  estate  in  the  hands  of  the 
trustees,  which  is  the  subject  of  disposition, 
would  Immediately  vest  in  definite  persons. 
The  principle  seems  to  be  that  the  carving 


up  of  the  estate  In  a  case  like  this  Into 
tenancies  for  life  and  for  years,  etc,  does 
not  render  the  disposition  obnoxious  to  the 
perpetuity  rule,  provided  there  is  no  uncer- 
tainty as  to  the  vesting  of  any  part  of  the 
estate  so  that  definite  persons  in  esse  can 
alienate  their  respective  ascertained  definite 
shares  of  the  estate  and  unite  in  alienating 
the  whole. 

4.  The  power  to  appoint  a  life  estate  in 
the  income  to  the  surviving  husband,  being 
valid  taken  by  Itself,  is  not  rendered  invalid 
by  any  invalidity  or  defect  which  may  be 
found  to  characterize  the  attempted  exercise 
of  the  power  to  appoint  the  disposition  of 
the  corpus  of  the  estate  after  the  husband's 
death.  This  result  follows  from  the  abso- 
lute independence  of  the  power  to  appoint 
the  entire  corpus  of  the  estate  among  the 
possible  takers  described  in  the  will  on  the 
one  hand,  and  the  power  to  dispose  by  ap- 
pointment of  the  corpus  of  the  estate  or  the 

'  income  thereof  or  part  of  the  income  there- 
of for  the  benefit  of  the  surviving  husband 
on  the  other.  If  the  attempted  appointment 
of  the  corpus  of  the  estate  which  Mrs.  Mc- 
Lane made  in  her  will  is  invalid,  it  follows 
that  the  corpus  will  go  under  the  express 
provision  of  the  testator's  will  precisely  as 
if  Mrs.  McLane  had  not  attempted  to  make 
any  appointment  of  the  corpus.  But  such  re- 
sult cannot  affect  the  appointment  of  in- 
come. 

5.  It  may  be  noted  In  passing  that  the 
powers  of  appointment  vested  In  Mrs.  Mc- 
Lane are  described  In  the  will  as  the  pow- 
er "to  give  the  said  capital  or  funds  so  held 
in  trust  *  •  *  by  will  or  testamentary 
appointment"  to  the  class  of  persons  de- 
scribed, or  any  of  them,  and  the  power  "to 
give"  to  her  husband,  manifestly  by  will  or 
testamentary  appointment,  either  a  life  es- 
tate in  the  income  or  the  corpus  absolute- 
ly. The  donee  of  this  power,  Mrs.  McLane. 
undertook  to  exercise  the  same  by  testa- 
mentary provisions  which  apply  without  dis- 
crimination to  her  own  estate  and  the  es- 
tate of  the  testator,  which  she  had  power 
to  dispose  of  by  appointment  The  open- 
ing paragraph  of  Mrs.  McLane's  will  Is  as 
follows:  "I,  Fanny  King  McLane,  of  Balti- 
more city,  state  of  Maryland,  do  make  this 
my  last  will  and  testament  In  manner  fol- 
lowing, Intending  hereby  to  execute  the  pow- 
er given  to  me  in  the  last  will  of  my  father, 
the  late  James  Gore  King,  to  dispose  of  the 
share  of  bis  estate  now  held  in  trust  for  me 
under  his  will  as  well  as  to  dispose  of  all  my 
other  property  and  estate."  The  will  con- 
tains no  further  reference  to  this  trust  es- 
tate, but  proceeds  to  make  a  disposition 
of  property  as  if  the  same  were  vested  in 
the  testatrix  absolutely.  After  providing  for 
the  payment  of  debts  and  funeral  expenses 
and  a  few  small  pecuniary  legacies,  the 
will  provides  as  follows:  "All  the  rest,  resi- 
due and  remainder  of  my  property,  real, 
personal  or  mixed,   I  give,  devise  and  be- 
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queath  to  my  husband  James  L.  McLane, 
for  the  term  of  bis  natural  life,  and  from 
and  after  the  death  of  my  said  husband  I 
direct  that  all  my  said  property  be  divided 
Into  four  equal  parts  or  shares,  and  I  give, 
devise  and  bequeath  to  each  of  my  three 
children,  Allan,  Fanny  King  and  Frederlcka 
Gore,  one  of  said  parts  or  shares,  the  child 
or  children  or  any  of  my  said  children  dy- 
ing before  me  to  receive  the  part  or  share 
to  which  its  or  their  parent  would  have  been 
entitled  if  living  at  the  time  of  my  death; 
and  the  remaining  fourth  part  or  share  I 
give,  devise  and  bequeath  to  my  son,  Allan 
McLane,  and  to  my  daughter,  Fanny  King 
McLane,  and  to  the  survivor  of  them,  in 
trust  and  confidence  nevertheless,  to  hold, 
Invest  and  manage  the  same  for  the  use  and 
benefit  of  my  two  grandchildren,  Ethel  Mc- 
Lane Lee  and  Katherlne  Lawrence  Lee,  chil- 
dren of  my  deceased  daughter  Katherlne 
Mllllgan  McLane,  until  they  shall  respective- 
ly reach  the  age  of  twenty-one  years,  paying 
out  and  expending  meanwhile  the  net  income 
arising  therefrom  for  their  support  and  ed- 
ucation, as  in  the  judgment  of  my  said  trus- 
tees may  seem  proper;  and  In  the  event  of 
the  death  of  either  of  my  said  two  grand- 
children before  reaching  the  age  of  twenty- 
one  years,  I  direct  my  said  trustees  to  hold 
and  invest  the  whole  of  said  fourth  part  or 
share  of  my  estate  and  to  manage  the  same 
for  the  use  and  benefit  of  the  survivor  of 
said  two  grandchildren  upon  the  same  trusts 
as  above  set  forth,  and  In  the  event  of  both 
my  said  grandchildren  dying  before  reach- 
ing the  age  of  twenty-one  years,  then  said 
trust  shall  cease,  and  I  give,  devise  and  be- 
queath said  fourth  part  of  my  estate  to  my 
three  children,  Allan,  Fanny  King  and  Fred- 
erlcka Gore,  and  their  descendants  then  liv- 
ing, share  and  share  alike,  per  stirpes  and 
not  per  capita." 

Mrs.  McLane  undertook  to  make  an  ap- 
pointive distribution  of  the  trust  estate  and 
a  testamentary  disposition  of  her  own  es- 
tate, practically  as  a  unit  and  by  the  em- 
ployment of  phraseology  applicable  at  the 
same  time  to  these  two  very  different  sub- 
jects-matter. Such  a  method  of  making  a 
will  of  one's  own  estate  and  appointing  a  dis- 
position of  some  one  else's  estate  en  bloc 
may  be  dangerous  and  lead  to  difficulties, 
but  It  is  nevertheless  permissible.  Inglis  v. 
McCook,  68  N.  J.  Eq.  37,  88,  59  Atl.  630. 
The  language  of  Mrs.  McLane's  will  must  be 
construed  distrlbutlvely,  having  in  view  the 
two  radically  different  ways  In  which  many 
of  the  provisions  of  the  will  must  neces- 
sarily operate.  Mrs.  McLane  evidently  did 
not  Intend  that  her  surviving  husband  should 
receive  any  portion  of  her  own  estate  or  any 
portion  of  the  trust  estate  absolutely.  She 
had  power  to  give  her  husband  the  whole  or 
a  portion  of  her  own  estate  absolutely,  If 
she  saw  fit  to  do  so.  She  also  had  the  pow- 
er under  the  will  of  her  father  to  appoint 
to  her  husband  the  whole  of  the  trust  estate, 


If  she  saw  fit  to  do  so.  What  she  desired 
to  do  and  Intended  to  do  was  to  give  her 
surviving  husband  the  beneficial  enjoyment 
for  his  lifetime  of  all  the  property  which  she 
controlled,  whether  such  property  was  her 
own  estate  or  consisted  of  this  trust  estate, 
which  was  subjected  to  her  power  of  ap- 
pointment. In  carrying  out  this  intention 
she  naturally  employed  language  which 
would  be  sufficient  to  vest  In  her  surviving 
husband  a  legal  life  estate  In  all  her  own 
real  and  personal  property.  She  bad  no  pow- 
er by  appointment  to  vest  In  her  surviving 
husband  a  life  estate  in  the  corpus  of  the 
trust  estate.  In  other  words,  she  could  not 
appoint  to  her  husband  a  legal  life  estate  In 
the  estate,  real  or  personal,  which  the  trus- 
tees held.  She  did  have  the  power  to  appoint 
to  her  husband  an  absolute  estate  In  the  cor- 
pus, so  that  Immediately  upon  her  decease 
the  trustees,  in  execution  of  their  trust  un- 
der the  will  of  James  Gore  King,  deceased, 
would  be  obliged  forthwith  to  pay  over  and 
transfer  to  the  surviving  husband  the  entire 
trust  estate.  But  I  think  it  Is  plain  that 
Mrs.  McLane  had  no  power  to  appoint  the 
corpus  of  the  estate  for  life.  If  she  did  not 
see  fit  to  dispose  of  the  corpus  by  appoint- 
ment to  her  surviving  husband,  her  only  pow- 
er to  appoint  for  his  benefit  was  the  power 
to  appoint  "a  life  estate  in  the  whole  income 
or  any  part  thereof."  As  we  shall  see  lat- 
er, there  is  great  significance  In  the  provi- 
sion for  an  appointment  of  a  life  estate  for 
the  husband's  benefit  In  part  of  the  income. 
In  order  to  construe  the  phrase  "life  estate 
in  the  income,"  it  Is  necessary  to  consider 
the  exact  situation  contemplated  by  the  tes- 
tator when  he  employed  this  phrase.  The 
testator  Is  dealing  with  the  disposition  of 
an  estate  legally  vested  In  trustees,  the  in- 
come of  which  these  trustees  are  collecting 
and  disbursing  in  execution  of  their  trust. 
This  was  the  situation  which  would  neces- 
sarily exist,  not  only  up  to  the  time  of  Mrs. 
McLane's  death,  but,  except  in  respect  to 
the  disbursement  of  the  Income,  after  her 
death  until  the  persons  entitled  to  receive 
the  estate  should  have  been  ascertained  and 
the  estate  should  have  been  paid  over  and 
transferred  by  the  trustees  to  such  persons. 
Therefore,  when  Mrs.  McLane  Is  given  the 
power  to  appoint  "a  life  estate  In  the  in- 
come" of  this  trust  estate,  It  seems  to  me 
that  It  Is  quite  plain  that  the  testator,  the  do- 
nor of  the  power,  is  contemplating  the  trust 
as  continuing  in  the  event  of  the  exercise 
of  this  power  of  appointment,  In  order  that 
there  may  be  an  Income  which  the  appointee 
Is  to  enjoy  for  life.  This  is  not  a  case  where 
the  income  of  property  is  given  to  A.  and 
the  corpus  to  B.,  while  the  property  exists 
In  its  entirety  as  a  unit  in  the  donor's  hands 
or  as  an  asset  of  his  estate.  A  severance  be- 
tween Income  and  principal  has  been  effect- 
ed by  the  trust  The  Income  exists  as  a 
distinct  property,  Independently  of  the  cor- 
pus.    That  the  testator  was  contemplating 
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the  Income  of  the  trust  estate  as  entirely  dis- 
tinct from  the  principal  is  Indicated,  I  think, 
by.  the  very  significant  phraseology  which  he 
saw  fit  to  employ.  He  does  not  say  that 
Mrs.  McLane  might  give  her  husband  either 
the  whole  of  the  capital  absolutely  or  the 
whole  or  a  portion  of  the  capital  for  life. 
He  provides  that  she  might  give  her  hus- 
band either  one  of. two  things,  viz.:  (1)  A 
life  estate  In  the  whole  Income  or  any  part 
thereof;   or  (2)  the  whole  of  the  capital. 

But  still  more  significant  Is  the  fact  that 
the  donee  Is  empowered  to  appoint  a  life  es- 
tate in  a  part  of  the  Income,  while  no  express 
provision  is  made  for  the  application  of  the 
remainder  of  the  Income  during  the  hus- 
band's lifetime.  If  Mrs.  McLane  had  under- 
taken to  exercise  this  power,  and  had  ap- 
pointed to  her  husband  for  life  one-half  of 
the  Income  of  the  trust  estate,  It  is  difficult 
to  see  how  any  good  argument  could  be  pre- 
sented against  the  continuance  of  the  trust 
estate  in  order  that  the  Income  might  be  col- 
lected and  divided  into  two  portions,  one  of 
which  only  would  go  to  the  surviving  hus- 
band. It  is  unnecessary  to  Inquire,  where 
In  case  of  such  appointment  of  part  of  the 
income,  the  remainder  of  the  Income  would 
have  gone.  If  we  construe  the  provision  of 
Mr.  King's  will  In  the  light  of  the  circum- 
stances which  surrounded  him  when  he  made 
It,  and  In  the  light  of  the  conditions  which 
he  must  have  contemplated  as  existing  when 
the  power  of  appointment  which  he  vested  in 
his  daughter,  Mrs.  McLane,  would  become 
operative,  I  think  that  the  conclusion  Is  un- 
avoidable that  this  testator  was  providing 
for  the  appointment  for  the  benefit  of  the 
surviving  husband  of  an  Income,  or  a  part  of 
an  income  which  these  trustees  would  neces- 
sarily be  collecting,  and  that  therefore  his 
intention  was  that  the  trust  should  continue 
and  the  Income  thereby  be  collected  out  of 
which  the  surviving  husband  might  receive 
such  share  as  the  donee  of  the  power  mlgnt 
appoint.  This  Is  not  a  case  In  my  opinion 
where  the  gift  of  Income  of  property  should 
be  construed  as  equivalent  to  a  conveyance 
of  the  corpus  of  the  property  to  be  held  for 
the  period  during  which  the  income  is  to  be 
enjoyed..  See  Parker's  Executors  v.  Moore, 
25  N.  J.  Eq.  228,  236 ;  Conant  v.  Bassett,  su- 
pra. Of  course,  Mrs.  McLane  could  not  ex- 
tend her  power  of  appointment — could  not 
create  interests  which  she  was  not  empower- 
ed to  create  by  appointment  The  broad  pro- 
vision of  her  will,  undertaking  to  give  her 
husband  a  legal  life  estate  In  both  ber  own 
property  and  that  held  in  trust  under  her 
father's  will  when  applied  to  the  trust  es- 
tate, must  be  limited  to  the  sort  of  life  es- 
tate which  she  was  empowered  to  appoint. 

6.  There  are  certain  questions  In  regard 
to  the  attempted  distribution  by  Mrs.  Mc- 
Lane under  her  power  of  appointment  of 
the  corpus  of  the  trust  estate  after  her  hus- 
band's death,  which  may  arise  in  the  future, 
tbe  discussion  of  which  at  the  present  time 


would  be  premature.  All  these  questions 
merely  relate  to  the  ascertainment  of  the  • 
parties  who  are  to  take  the  corpus  of  the 
trust  estate  upon  the  death  of  Mrs.  McLane's 
husband,  and  In  regard  to  that  matter,  what- 
ever construction  may  be  placed  upon  Mr. 
King's  will  or  Mrs.  McLane's  attempted  ex- 
ercise of  her  powers  of  appointment  under 
that  will,  the  Independence  of  the  power  to 
appoint  either  corpus  or  income  to  a  surviv- 
ing husband  is  not  in  the  slightest  degree 
affected.  Even  if  we  assume  that  the  ap- 
pointment of  the  trust  estate  attempted  to 
be  made  by  Mrs.  McLane  by  her  will  is 
wholly  or  In  part  Invalid  on  account  of  the 
rule  against  perpetuities,  or  for  any  other 
reason,  the  validity  of  her  exercise  of  the 
other  Independent  power  of  appointment  for 
the  benefit  of  her  surviving  husband  is  un- 
impaired. I  think  that  all  the  questions  in 
regard  to  the  construction  of  the  power  of 
appointment  of  the  corpus  which  Mrs.  Mc- 
Lane undertook  to  exercise,  and  all  questions 
In  regard  to  the  legal  effect  of  what  Mrs.  Mc- 
Lane undertook  to  do  In  the  exercise  of  that 
power,  relate  solely  to  the  disposition  of  the 
corpus  of  the  estate  which  the  trustees  are 
bound  to  make  after  the  death  of  the  surviv- 
ing husband,  and  do  not  relate  to  any  con* 
duct  on  the  part  of  the  trustees  In  the  exe- 
cution of  their  trust  In  regard  to  which  they 
are  entitled  to  instructions  from  this  court 
at  the  present  time. 

7.  A  decree  will  be  advised,  instructing  the 
complainants  to  retain  the  trust  estate  In 
their  hands,  and  to  continue  collecting  the 
Income  thereof,  and  to  pay  over  the  Income 
to  the  defendant  James  L.  McLane,  the  sur- 
viving husband  of  Fanny  King  McLane,  dur- 
ing hlB  lifetime. 


oupua) 

MEfiROY  et  al.  v.  KEMMERER. 

(Supreme  Court  of   Pennsylvania.    May  27, 
1907.) 

1.  Accord  and  Satisfaction— What  Consti- 
tutes. 

A  debtor,  in  contemplation  of  bankruptcy, 
offered  his  creditor  SO  per  cent,  in  settlement, 
and  the  creditor  accepted  the  game  and  closed 
the  account.    Held  an  accord  and  satisfaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Accord  and  Satisfaction,  {  46.] 

2.  Sake— Validity. 

An  agreement  whereby  a  creditor  accepts 
30  per  cent,  of  his  debt  from  one  contemplating 
bankruptcy  is  based  on  a  sufficient  consideration, 
as  the  creditor  gets  a  sum  certain,  instead  of  an 
uncertain  dividend,  and  the  debtor  agrees  'to 
pay  a  sum,  whether  his  assets  are  sufficient  or 
not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Accord  and  Satisfaction,  {  61.] 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Action  by  Emma  E.  M.  Melroy  and  Thomas 
B.  Bachman  against  Charles  R.  Kemmerer. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 
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At  the  trial  the  defendant  testified  that  on 
'December  6,  1902,  he  bad  paid  the  plaintiff 
30  per  cent,  of  the  amount  claimed,  and  that 
this  was  a  good  accord  and  satisfaction  of 
the  whole  claim,  because,  at  the  time  pay- 
ment was  made,  plaintiffs  had  dissuaded  him 
from  going  Into  bankruptcy.  The  court  gave 
binding  Instructions  for  plaintiffs.  Verdict 
and  judgment   for   plaintiffs   for   $2,217.32. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

H.  W.  Schauta  and  Evan  Holben,  for  appel- 
lant   Claude  T.  Reno,  for  appellees. 
I 

MITCHELL,  C.  J.  It  was  said  In  Ebert  v. 
Johns,.  206  Fa.  395,  55  Atl.  1064,  that  the  rule 
that  the  acceptance  of  a  smaller  sum  for  a 
debt  presently  due,  though  agreed  and  ex- 
pressed to  be  payment  in  full,  is  not  a  good 
accord  and  satisfaction,  was  a  deduction  of 
scholastic  logic,  and  was  always  regarded  as 
more  logical  than  Just,  and  hence  any  circum- 
stance of  variation  is  sufficient  to  take  a 
case  out  of  the  rule.  As  Illustrations  of  such 
circumstances  of  variation,  It  has  been  held 
that  payment  a  day,  or  even  an  hour,  before 
the  debt  is  due,  or  at  a  different  place,  or  of 
a  certainty  In  amount  where  the  amount  of 
the  debt  Is  uncertain,  or  payment  of  even  a 
part  by  a  third  person,  or  additional  security 
of  any  kind,  such  as  the  indorsement  of  a 
note  by  a  third  person,  or  payment  in  chattels 
or  anything  other  than  money,  will  be  a 
good  discharge  of  the  whole  by  way  of  ac- 
cord and  satisfaction.  Note  to  Cumber  v. 
Wane,  1  Smith,  Lead.  Cas.  *357.  And  see 
a  full  collection  of  the  more  recent  cases  in 
the  note  to  Puller  v.  Kemp  (138  N.  Y.  231,  33 
N.  E.  1034)  In  20  L.  R.  A.  785.  The  rule  Itself 
Is  founded  on  the  want  of  consideration  for 
the  agreement  As  a  part  can  never  be  equal 
to  the  whole,  payment  of  a  part  of  a  debt 
presently  due  gives  the  creditor  nothing  that 
be  was  not  entitled  to  and  deprives  the  debtor 
of  nothing  he  was  not  bound  to  part  with 
before,  and  therefore  there  is  no  considera- 
tion. The  logic  Is  unimpeachable,  but  It  falls 
to  take  into  consideration  the  practical  im- 
portance of  the  difference  between  the  right 
to  a  thing  and  the  actual  possession  of  it 
As  said  in  Ebert  v.  Johns,  206  Pa.  395,  55 
Atl.  1004,  "to  a  merchant  with  a  note  com- 
ing due  $5,000  before  3  o'clock  to-day,  which 
will  save  bis  commercial  credit  may  well 
be  worth  more  than  $20,000  to-morrow,  after 
his  note  has  gone  to  protest."  If  the  debt 
Is  not  due  till  to-morrow,  the  payment  of 
the  lesser  sum  under  all  the  cases  will  be  a 
good  accord  and  satisfaction ;  but  if  the  debt 
was  due  yesterday,  but  the  debtor  can  only 
pay  part  to-day,  the  benefit  to  the  creditor 
of  getting  that  part  now,  rather  than  the 
whole  when  It  is  too  late,  Is  Just  as  great 
and,  whatever  conclusion  the  scholastic  logic 
and  theoretical  reasoning  may  lead  to,  the 
Importance  of  the  practical  result  is  a  matter 
<or  the  creditor  to  decide  for  himself,  and, 


having  so  decided  and  got  the  benefit  of  It 
justice  and  common  honesty  ought  to  hold 
him  to  his  agreement  For  this  reason,  the 
force  of  which  is  universally  accepted,  the 
courts,  so  far  as  they  could  without  sacrifice 
of  the  maxim  of  stare  decisis,  have  brought 
the  law  into  closer  accord  with  modern  busi- 
ness principles. 

In  the  present  case  the  debtor,  being  in 
failing  circumstances  and  contemplating  bank- 
ruptcy, offered  the  plaintiffs  30  per  cent  of 
his  debt  as  a  settlement  In  full.  The  plain- 
tiffs dissuaded  him  from  going  into  bank- 
ruptcy, accepted  his  alternative  offer,  receiv- 
ed the  money,  and  closed  the  account  •  They 
have  now  brought  this  suit  for  the  balance. 
In  the  absence  of  any  express  decision  In  this 
state  on  this  point  the  learned  Judge  below 
did  not  feel  at  liberty  to  depart  from  the 
general  rule.  We  have  no  such  hesitation. 
The  exact  point  Is  whether  the  debtor's  re- 
linquishment of  his  intention  to  seek  a  dis- 
charge in  bankruptcy,  and  his  payment  of  30 
per  cent  Instead,  constitute  a  sufficient  con- 
sideration to  bind  the  creditor  to  the  agree- 
ment On  that  point  we  have  no  doubt  A 
valuable  consideration  may  consist  In  some 
right,  Interest  or  benefit  to  one  party,  or 
some  loss,  detriment  or  responsibility  result- 
ing actually  or  potentially  to  the  other.  Bou- 
vier's  Law  Diet  "If  there  Is  any  advan- 
tage to  the  creditor,  the  law  will  not  weigh 
the  adequacy  of  the  consideration."  Fowler 
v.  Smith,  153  Pa.  639,  25  Atl.  744.  The  ac- 
cord In  this  case  was  good  on  both  branches. 
By  It  the  creditors  got  a  sum  certain,  In- 
stead of  the  chances  of  an  uncertain  dividend 
in  bankruptcy.  On  the  other  hand,  the  debt- 
or accepted  the  responsibility  of  paying  a 
sum  certain,  whether  his  assets  were  suffi- 
cient or  not,  and  gave  up  his  right  to  a  re- 
lease of  his  future  assets,  and  to  a  discharge 
from  his  whole  debt,  without  regard  to  the 
sufficiency  of  his  present  assets. 

The  decisions  on  this  exact  point  In  other 
states  are  not  numerous,  but  the  general' 
trend  is  uniform  to  the  result  we  have  reach- 
ed. In  Hinckley  v.  Arey,  27  Me.  362,  it  was 
said  by  Tenney,  J. :  "In  this  case  the  plain- 
tiff was  informed  that  the  defendant  con- 
templated taking  the  benefit  of  the  bankrupt 
act,  which  was  then  in  force.  If  this  in- 
tention had  been  carried  out,  the  plaintiff 
would  lose  the  whole  debt,  beyond  what  be 
might  receive  as  a  dividend;  and  the  latter, 
judging  from  his  letter,  he  did  not  consider 
as  very  valuable.  To  save  himself  from  a 
greater  loss  under  the  law,  he  agreed  upon 
the  terms  of  composition  offered.  The  de- 
fendant upon  the  agreement  and  payment  to 
Hubbard,  took  no  further  steps  to  obtain 
relief  under  the  bankrupt  law."  It  was  ac- 
cordingly held  that  the  accord  and  satisfac- 
tion were  good.  The  same  ruling  was  made 
in  Dawson  v.  Beall,  68  Ga.  328.  And  in  Cur- 
tlss  v.  Martin,  20  III.  557,  578,  Engbietson  v. 
Seiberiing,  122  Iowa,  522,  98  N.  W.  319,  64 
L.  R.  A.  75,  101  Am.  St  Rep.  279,  and  Rice  V. 
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London,  etc,  Mortgage  Co.,  70  Minn.  77,  72 
N.  W.  826,  the  courts  went  still  farther  and 
held  the  satisfaction  valid  where  the  debtor 
was  Insolvent  or  In  falling  circumstances, 
though  there  was  no  express  Intention  to 
seek  a  discharge  In  bankruptcy.  In  the  last- 
named  case  it  was  held  that  an  agreement 
on  behalf  of  the  estate  of  a  debtor  supposed 
to  be  Insolvent  was  good,  though  It  turned 
out  In  fact  that  It  was  solvent  And  In  Petti- 
grew  Co.  v.  Harmon,  45  Ark.  290,  the  prin- 
ciple that  part  payment  by  a  third  person 
makes  the  accord  valid  was  held  to  govern, 
where  the  third  person  was  one  to  whom 
the  debtor  had  assigned  his  assets  for  the 
payment  of  his  debts.  On  principle  and  on 
authority,  therefore,  the  agreement  In  the 
present  case  was  binding,  and,  there  being 
no  dispute  on  the  material  facts,  the  defend- 
ant's sixth  point,  asking  for  binding  instruc- 
tions, should  have  been  affirmed, 
judgment  reversed. 

(218  Pa.  (89) 

In  re  EMERNECKER'S  ESTATE. 
Appeal  of  AARON. 

(Supreme   Court  of   Pennsylvania.    May  20, 
1907.) 

Wnxs— Dbstboykd  Wili^-Pbobaxe. 

A  woman  executed  a  will  in  favor  of  her 
granddaughter,  but  thereafter  destroyed  it  be- 
cause of  a  belief  that  it  would  not  be  effectual 
unless  some  provision  was  made  for  her  chil- 
dren, and  declared  her  intention  to  make  a  simi- 
lar will  with  a  gift  to  her  children  of  $1  each, 
but  died  before  the  execution  thereof.  Held, 
that  a  copy  of  the  destroyed  will  could  not  be 
probated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WillB,  §  451.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Catherine 
Emernecker,  deceased.  From  a  decree  dis- 
missing appeal  from  the  register  of  wills, 
Ella  Aaron  appeals.    Affirmed. 

Penrose,  J.,  of  the  court  below,  made  the 
following  statement  of  the  facts  herein: 

"The  petition  for  appeal  avers  that  the  de- 
cedent died  May  13,  1905 ;  that  on  July  16, 
1903,  she  executed  a  will  giving  all  her  es- 
tate, real  and  personal,  to  her  granddaughter, 
the  petitioner,  who,  from  the  time  she  was 
18  years  old,  had  lived  with  and  given  to 
her  her  wages  and  had  aided  in  supporting 
her;  that  the  decedent  had  often  declared 
her  Intention  to  leave  the  whole  of  her  es- 
tate to  the  petitioner,  because  the  money  of 
the  latter  bad  gone  into  it;  that  the  dece- 
dent was  a  'person  of  little  education  and 
very  susceptible  to  the  Influence  of  her  friends 
and  neighbors  and  those  with  whom  she 
constantly  associated,  and  was  so  anxious  to 
have  her  estate  go  to  tbe  petitioner  that  she 
constantly  discussed  her  will,'  after  it  had 
been  so  executed,  with  them;  that  'divers 
of  them  believed  the  said  will  to  be  invalid, 
and  so  stated  to'  her,  'because  no  provision 
was  made  therein  for  the  devise  or  bequest 
to  her  children  of  at  least  the  sum  of  $1 


each';  'that  shortly  before  her  •  *  * 
death  a  friend  and  neighbor  declared  said 
will  *  *  *  to  be  invalid  because  It  did 
not  so  provide' ;•  that,  'Influenced  by  such 
statement'  and  her  own  belief  to  tbe  same 
effect,  she  destroyed  the  will,  'declaring  at 
the  same  time  her  intention  to  have  another 
will  drawn  precisely  of  the  same  tenor  as 
the  said  will,  *  *  *  adding  thereto  a 
clause  leaving  $1  to  each  of  her  children, 
under  the  belief  that  her  will  would  other- 
wise be  of  no  validity  and  with  no  Intention 
of  revoking  the  gift  of  her  estate  to  the  pe- 
titioner.' It  also  avers  that  the  decedent 
left  children,  Leopold  Huts,  WUhelmlna  Sher- 
man, and  Caroline  Ellis,  and  grandchildren, 
William  Albright,  Caroline  Mitchell,  Mary 
Howells,  and  Ella  Aaron,  formerly  Albright, 
tbe  petitioner,  of  whom  Caroline  Ellis  and 
Caroline  Mitchell  desire  that  a  copy  of  the 
will  so  destroyed  should  be  admitted  to  pro- 
bate, the  application  being  also  Joined  in  by 
George  P.  J.  Braun,  the  executor  named 
therein,  but  that  the  register  refused  probate 
of  the  copy.  The  facts  are  substantially  as 
averred  in  the  petition.  The  testamentary 
capacity  of  the  decedent  was  admitted,  and 
it  was  also  admitted  that  the  will  was  duly 
executed,  and  that  the  copy  offered  was  a 
true  and  perfect  copy. 

"When  the  will  was  drawn,  the  testatrix, 
an  elderly  German  woman,  was  under  the 
Impression  that  the  provision  in  favor  of 
her  granddaughter,  to  the  exclusion  of  ber 
children  and  other  grandchildren,  would  be 
Invalid  unless  she  gave  a  nominal  amount, 
at  least,  to  each  of  those  so  excluded;  but 
upon  the  assurance  of  Mr.  Braun,  by  Whom  it 
was  drawn,  that  this  was  unnecessary,  she 
executed  it  in  the  presence  of  two  witnesses. 
Notwithstanding  this  she  appears  to  have 
been  uneasy  on  the  subject,  and  in  April, 
1905,  about  three  weeks  before  her  death, 
she  had  a  conversation  with  Mrs.  Scheldt, 
an  old  friend,  who  told  her  that  the  will  was 
not  good  because  of  tbe  omission  of  gifts  to 
her  children  of  at  least  $1.  A  week  or  ten 
days  later,  In  a  conversation  with  another 
friend,  Mrs.  Bolst,  she  spoke  of  her  will  with 
reference  to  what  Mrs.  Scheldt  had  said 
to  her  on  tbe  subject,  and  declared  that  she 
would  'make  another  will  so  that  tiobody 
will  be  able  to  take  anything  from  tbe  prop- 
erty what  she  knows  she  wished  to  will  to 
Ellie.'  She  then,  in  tbe  presence  of  Mrs. 
Bolst,  tore  the  will  up  and  threw  the  pieces 
into  the  fire,  saying  to  her  that  'on  the  first 
fine  day'  they  (the  decedent  and  Mrs.  Bolst, 
who  also  wanted  to  have  her  own  will  drawn) 
would  go  to  'Ladner,  to  Eighth  and  Green,' 
to  have  him  'draw  a  new  will,'  in  which  she 
would  give  to  each  of  her  children  $1,  'and 
for  EUle  everything  she  had  in  ber  posses- 
sion, because  she  was  working  for  her.'  At 
this  time  the  decedent  appeared  to  be  in 
perfect  health,  but  when,  about  a  week  later, 
on  Friday  morning,  Mrs.  Bolst  called  to  go 
with  her  to  Mr.  Ladner's,  she  found  that 
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she  had  been  taken  sick  the  previous  night 
She  died*  the  next  day." 

Argued  before  MITCHELL.  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

Henry  C  Terry,  for  appellant  J.  Howard 
Morrison  and  Samuel  Nldes,  for  appellee. 

r 

''  PER  CURIAM.  This  case  affords  an  illus- 
tration that  may  almost  be  called  pathetic 
of  the  persistency  of  popular  error.  The  no- 
tion that  to  disinherit  the  heir  he  must  be 
"cut  off  with  a  shilling"  (for  the  probable 
origin  of  which  see  Newlln's  Estate,  209  Pa. 
456,  58  Atl.  846,  68  L.  R.  A.  404),  started  more 
than  300  years  ago,  never  was  the  law  ei- 
ther In  England  or  Pennsylvania,  and  yet 
survives  with  such  potency  as  to  lead  to  re- 
sults apparently  as  unjust  as  they  were  un- 
intended. The  undisputed  facts  of  this  case 
do  not  admit  of  any  question  as  to  the  legal 
result  however,  much  we  may  be  Impressed 
that  the  testatrix's  act  was  Induced  by  an 
erroneous  belief  as  to  the  law.  She  Intention- 
ally destroyed  the  will,  and  declared  she 
had  done  so  with  Intent  to  make  another. 
She  knew  what  she  was  doing,  and  the  effect 
of  It,  and  she  did  it  anlmo  revocandi,  with 
Intent  to  produce  that  effect  Her  reasons 
were  not  matter  of  inquiry  for  the  court 
Whether,  if  she  had  felt  sure  that  the  will 
already  executed  would  accomplish  what 
she  wanted  to  do,  she  would  have  changed  it 
we  may  speculate,  but  we  do  not  know.  As 
was  well  said  by  the  learned  judge  below: 
"She  was  aware  that  until  this  new  will 
was  executed,  she  was  without  any  will  at 
all,  and  the  time  of  execution  was  left  in- 
definite. Her  friend  was  to  call  the  'first 
line  day'  to  go  with  her  to  have  it  drawn. 
This  was  merely  the  expression  of  an  un- 
written Intention  to  do  something  in  the  fu- 
ture, and,  no  matter  how  fully  her  mind  was 
then  made  up,  there  might  be  a  change  of  in- 
tention at  any  time  before  It  was  permanent- 
ly expressed  in  writing ;  and  whether  the  in- 
tended provision  for  ber  children  would  be 
substantial  or  merely  nominal  cannot  be 
known.  A  will  giving  even  a  dollar  to  each 
child  would  be  a  different  will  from  the  one 
destroyed,  and  the  dollar  so  given  could  be 
demanded  by  the  legatees."  It  seems  to  be  a 
hard  case,  but  there  is  no  remedy,  without 
making  the  bad  law  which  such  cases  are 
said  to  invite. 
Decree  affirmed. 


(80  Vt.  281) 

MORGAN  v.  HENDRICKS. 

(Supreme  Court  of  Vermont.    Franklin.    Sept 
6,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Evidence— Admissibility. 

In  an  action  by  an  employe  for  being  kicked 
by  a  horse  of  bis  employer,  based  on  the  ground 
that  the  horse  bad  the  habit  of  kicking,  which 
was  known  to  the  employer,  evidence  of  previous 
acts  of  vieiousness  is  admissible. 
'  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  Si  919,  923.] 


2.  Evidence— Negative  Testimony. 

Photographs  showing  a  horse  hitched  to  a 
carriage  and  standing  at  rest,  offered  to  show  its 
conduct  while  in  harness  and  to  show  its  gentle 
disposition,  are  not  admissible  to  disprove  that 
the  horse  had  the  habit  of  kicking. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,   Evidence,  §|  435-438.] 

3.  Trial— Evidence  in  Rebuttal— Scope. 

Where,  in  an  action  by  an  employe  for  be- 
ing kicked  by  a  horse  of  his  employer,  defendant 
showed  that  the  employs  and  his  brother  had 
gone  to  a  fair  two  years  before  with  the  horse 
hitched  to  a  wagon  of  a  third  person,  and  the 
employe  showed  that  he  and  his  brother  went 
to  the  fair  but  once  with  the  wagon  of  the 
third  person,  and  then  had  the  horse  of  a  wit- 
ness, the  testimony  of  the  witness  that  he  loaned 
his  horse  to  the  employe1  and  his  brother  to  go 
to  the  fair,  with  the  wagon  of  the  third  person, 
and  that  that  was  the  only  occasion,  was  ad- 
missible. 

4.  Evidence— Cboss-Examination     or     Ex- 
pert. 

Where,  in  a  personal  injury  action,  a  sur- 
geon produced  by  plaintiff  testified  that  the  low- 
er fragments  of  the  bones  of  plaintiff's  leg  at  the 
point  of  fracture  were  nearer  together  than  they 
naturally  were,  caused  by  the  breaking,  the 
court  erred  in  excluding  questions  on  cross-ex- 
amination as  to  how  much  nearer  together  the 
bones  of  the  leg  at  the  point  of  fracture  were 
after  the  fracture  than  before. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  2379.] 

5.  Master  and  Servant— Injuries  to  Serv- 
ant—Contributory  Negligence. 

Evidence  that  an  employe,  while  operating 
a  horse  rake,  kicked  the  horse,  is  not  evidence 
of  misconduct  barring  a  recovery  for  injury 
sustained  in  consequence  of  being  kicked  by  the 
horse. 

6.  Same— Evidence— Instructions. 

Where,  in  an  action  by  an  employe  for 
being  kicked  by  his  employer's  horse,  based  on 
the  ground  that  the  horse  had  the  habit  of 
kicking,  which  was  known  to  the  employer,  there 
was  evidence  that  the  employe  had  had  a  previ- 
ous opportunity  for  observing  the  horse  and  had 
had  the  entire  charge  of  it  for  over  two  days, 
an  instruction  that  if  the  employe  had  had  an 
opportunity  to  know  the  horse  and  its  habits, 
and  did  know  them,  he  could  not  recover,  was 
properly   refused  because  too  broad. 

7.  Judgment  —  Motions  in  Arrest  —  Ques- 
tions Raised. 

The  questions  reached  by  a  motion  in  arrest 
are  those  apparent  on  the  face  of  the  record 
only,  and  do  not  include  a  matter  disclosed  by 
the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  $  467.] 

Exceptions  from  Franklin  County  Court; 
John  H.  Watson,  Judge. 

Action  by  Leonard  L.  Morgan  against  Wal- 
ter B.  Hendricks.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepts.  Reversed 
and  remanded. 

Argued  before  HOWELL,  O.  J.,  and  TY- 
LER and  MUNSON,  JJ.,  and  TAYLOR,  Su- 
perior Judge. 

C.  O.  Austin  &  Sons,  for  plaintiff.  W.  H. 
Falrchild  and  Elmer  Johnson,  for  defendant 

MUNSON,  J.  The  plaintiff,  a  laborer  In 
the  employ  of  the  defendant,  bad  his  leg  brok- 
en while  alone  In  the  field  raking  hay  with 
defendant's  horse,  and  claimed  that  the  in- 
jury was  caused  by  the  horse  kicking  him 
while  he  was  on  the  rake,  and  sought  to  re- 
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coyer  on  the  ground  that  the  horse  had  the 
habit  of  kicking,  and  that  this  was  known  to 
the  defendant  It  having  appeared  that  the 
relation  of  master  and  servant  existed  be- 
tween the  parties  at  the  time  of  the  injury, 
the  defendant  objected  to  all  evidence  of  pre- 
vious acts  of  viclousness.  The  facts  that  the 
plaintiff  was  the  servant  of  the  defendant, 
and  was  using  the  horse  in  work  he  was  em- 
ployed to  do,  were  not  sufficient  to  relieve  the 
defendant  from  liability;  and  the  evidence 
was  properly  received. 

After  a  reasonably  long  and  comprehensive 
cross-examination  of  the  witness  Wood  as  to 
collateral  facts  bearing  on  the  question  of  his 
presence  on  a  certain  occasion,  the  court  di- 
rected counsel  to  suspend  the  Inquiry.  This 
was  a  legitimate  exercise  of  Its  discretion. 
State  v.  Bean,  74  Vt  111,  R2  Atl.  269. 

The  photographs  showing  the  horse  hitched 
to  a  carriage  and  standing  at  rest,  offered  to 
show  Its  conduct  on  two  different  occasions 
while  in  harness,  and  again  to  show  its  gen- 
eral disposition  and  character,  were  properly 
excluded.  They  had  no  tendency  to  disprove 
the  habit  complained  of. 

The  defendant  introduced  evidence  tending 
to  show  that  the  plaintiff  and  his  brother  went 
to  a  fair  two  years  before  with  the  horse  in 
question  hitched  to  the  wagon  of  one  Stur- 
gess.  In  rebuttal  the  plaintiff  called  one 
Gould,  who  was  permitted  to  testify  under 
exception,  upon  plaintiff's  promise  to  make  a 
further  connection  of  the  evidence,  that  he 
loaned  his  horse  to  the  plaintiff  and  his 
brother  to  go  to  the  fair  with  the  Sturgess 
wagon,  and  that  this  was  four  years  before, 
and  was  the  only  such  occasion.  Defendant 
thereupon  moved  that  this  testimony  be 
stricken  out  because  it  did  not  rebut  the 
point  made  by  his  evidence,  which  motion 
was  overruled  and  an  exception  allowed. 
The  plaintiff  then  produced  his  brother  who 
testified  that  they  went  to  the  fair  but  once 
with  the  Sturgess  wagon  and  then  had  the 
Gould  horse.  The  testimony  of  Gould  was 
admissible  in  connection  with  this  evidence. 

A  surgeon  produced  by  the  plaintiff  testi- 
fied that  the  lower  fragments  of  the  bones  of 
plaintiff's  leg  at  the  point  of  fracture  were 
nearer  together  than  they  naturally  were, 
caused  by  the  breaking  and  setting  of  the 
limb,  and  that  this  bad  disturbed  the  location 
of  the  bones  in  the  ankle  and  foot,  and  would 
cause  permanent  lameness.  Upon  cross-ex- 
amination the  defendant  asked:  "How  much 
nearer  together  are  the  bones  of  that  leg  at 
the  point  of  fracture  than  they  were  before 
the  fracture?"  This  was  objected  to  because 
it  assumed  that  the  doctor  knew  the  distance 
between  the  two  bones  before  the  fracture. 
The  court  did  not  pass  upon  the  question  di- 
rectly, but  said:  "He  can  only  give  his  opin- 
ion of  it."  Counsel  then  said:  "May  I  ask 
him  If  he  knows  they  were  nearer  together?" 
to  which  the  court  replied:  "No;  because 
that  is  a  matter  he  could  not  know."  De- 
fendant excepted  to  these  rulings.    The  ques- 


tion asked  was  proper.  It  was  in  effect  ex- 
cluded, and  the  exclusion  is  covered  by  the 
exception.  It  Is  said  in  argument  that  there 
was  no  evidence  that  the  doctor  had  ever 
seen  the  plaintiff's  leg  before  the  Injury,  and 
that  the  court's  statement  in  the  presence  of 
the  jury  that  this  was  a  matter  he  could  not 
know  about  benefited  the  defendant  as  much 
as  if  testified  to  by  the  witness.  But  these 
suggestions  do  not  meet  the  difficulty.  The 
witness  spoke  as  one  having  some  knowledge 
of  the  relative  position  of  the  bones  before 
the  injury  when  he  testified  that  they  were 
now'  nearer  together.  His  direct  evidence 
was  based  on  the  assumption  that  the  bones 
were  originally  in  normal  position,  and  the 
defendant  was  entitled  to  propound  Inquiries 
on  the  same  assumption.  The  natural  posi- 
tion of  the  bones  was  a  matter  of  scientific 
knowledge.  The  course  taken  restricted  the 
cross-examination  upon  a  subject  of  vital  im- 
portance. 

A  witness  for  the  defendant  testified  that 
the  plaintiff  told  him,  in  accounting  for  the 
accident,  that  he  kicked  the  horse  and  the 
horse  kicked  him.  In  view  of  this  evidence, 
the  defendant  requested  an  instruction  that, 
if  the  kicking  by  the  horse  was  caused  by  the 
plaintiff's  abuse,  misuse,  or  ill  treatment  of 
the  horse,  he  must  be  said  to  have  brought 
the  injury  upon  himself,  and  cannot  recover. 
The  request  was  properly  refused.  Evidence 
that  one  riding  a  horse  rake  in  operation 
kicked  the  horse  in  front  of  him,  nothing 
more  appearing,  Is  not  evidence  tending  to 
show  conduct  that  will  bar  recovery. 

There  was  evidence  that  the  plaintiff  bad 
had  some  previous  opportunity  for  observing 
the  horse,  and  had  once  driven  it  into  Can- 
ada, having  the  entire  charge  of  It  for  over 
two  days.  The  defendant  requested  a  charge 
that  If  the  Jury  should  find  that  the  plaintiff 
had  had  an  opportunity  to  observe  and  know 
the  horse  and  its  habits  and  traits,  and  did 
so  observe  and  know  them,  he  could  not  re- 
cover. Whatever  the  law  may  be  as  to  the 
effect  of  plaintiff's  knowledge  of  the  vicious 
habit  complained  of,  a  oharge  in  the  words  of 
this  request  would  have  been  too  broad,  and 
it  was  not  error  to  refuse  It.  There  was  no 
exception  to  the  charge  as  given. 

The  motion  in  arrest  was  properly  over- 
ruled. It  was  based  on  the  existence  of  the 
relation  of  master  and  servant— a  fact  dis- 
closed by  the  evidence.  The  only  questions 
reached  by  motion  In  arrest  are  those  appar- 
ent on  the  face  of  the  record. 

Judgment  reversed  and  cause  remanded. 


(80  Vt.   256) 


TAFT  v.  TAFT. 


(Supreme   Court   of  Vermont.    Franklin.    Aug. 
29,  1907.) 

1.  Divorce  —  Grounds  —  Adultery  —  Evi- 
dence— Sufficiency. 

Iu  a  suit  for  divorce  for  adultery,  the 
adultery  may  be  proved  by  such  circumstances 
as  will  lead  the  guarded  discretion  of  a  rea- 
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aonable  man  to  the  conclusion  that  the  offense 
was  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  }  419.] 

2.  Same. 

In  a  suit  for  divorce  on  the  ground  of  adul- 
tery, evidence  of  acts  of  adultery  on  other  occa- 
sions than  those  charged,  either  before  or  after- 
wards, is  admissible  to  show  an  adulterous  dis- 
position. 

8.  Same. 

The  testimony  of  a  private  detective,  em- 
ployed by  a  wife  seeking  a  divorce  on  the  ground 
of  adultery,  is  to  be  weighed  like  other  testi- 
mony, and  the  fact  that  the  witness  is  a,  hired 
witness  should  be  considered  in  weighing  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  J  416J 

4.  Divorce  —  Gbounds  —  Aduxteby  —  Evi- 
dence—Findings— Review. 

Where,  in  a  suit  for  divorce  for  adultery, 
there  was  evidence  to  show  adultery,  the  weight 
and  sufficiency  thereof  were  for  the  trial  court, 
and  the  Supreme  Court  on  appeal  cannot  re- 
view its  findings. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  17,  Divorce,  {  572.] 

6.  Same— Measube  of  Proof. 

The  measure  of  proof,  in  a  suit  for  divorce 
for  adultery,  is  a  preponderance  of  the  testi- 
mony, weighing  the  presumption  of  innocence  in 
favor  of  the  party  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  }  411.] 

Exceptions  from  Franklin  County  Court; 
John  H.  Watson,  Judge. 

Petition  for  divorce  by  Winona  L.  Taft 
against  Russell  W.  Taft  There  was  a  decree 
granting  the  divorce,  and  the  petitionee  ex- 
cepts.   Affirmed. 

Argued  before  ROWELL,  C  J.,  and  TY- 
LER and  MUNSON,  JJ.,  and  TAYLOR,  Su- 
perior Judge. 

C  O.  Austin  &  Sons,  for  petitioner.  R. 
W.  Taft  and  V.  A.  Bullard,  for  petitionee. 


TYLER,  J.  Petition  for  divorce  for  alleg- 
ed adultery.  Petition  sustained,  and  bill 
granted.  Exceptions  by  petitionee,  for  that 
the  decree  was  based  wholly  upon  circum- 
stantial evidence,  and  that  all  the  evidence 
produced  by  the  petitioner  did  not  warrant 
the  decree. 

L  That  adultery  may  be  proved  by  circum- 
stantial evidence,  both  in  civil  and  criminal 
cases,  Is  well  settled.  The  only  general  rule 
that  can  be  laid  down  upon  the  subject  is 
that  the  circumstances  must  be  such  as  will 
lead  the  guarded  discretion  of  a  reasonable 
and  Just  man  to  the  conclusion  that  the  al- 
leged act  was  committed.  2  Oreenl.  Ev.  g  40. 
In  2  Blsh.  Marr.  &  Div.  1867,  this  rule  Is 
given:  "Though  no  witness  testifies  to  see- 
ing the  adultery,  if  there  are  proven -facts 
consistent  with  the  theory  of  its  commis- 
sion and  inconsistent  with  any  other  theory, 
and  If  they  create  in  the  minds  of  the  triors 
the  degree  of  affirmative  belief  required  by 
law  that  it  was  committed,  the  evidence  will 


be  adequate."  Klzer  on  Marr.  &  Div.  i  70. 
Bishop  says,  in  volume  2,  {  619,  that,  when 
a  criminal  disposition  by  both  parties  and  an 
opportunity  to  commit  the  act  have  been 
shown,  adultery  may  be  inferred.  See  State 
v.  Brink  and  Gibbs,  68  Vt  659,  35  Atl.  492. 
In  the  present  case  the  court  found  that 
adultery  had  been  committed  on  two  occa- 
sions, and,  evidence  having  been  Introduced 
tending  to  show  other  occasions  when  the 
parties  were  alone  together  in  the  room  de- 
scribed, the  court  remarked  that  evidence  as 
to  other  occasions  was  admissible,  whether 
before  or  after  the  acts  proved.  We  assume 
that  from  this  evidence  the  court  found  as 
adulterous  disposition,  as  it  was  admissible 
for  that  purpose. 

2.  It  appears  that  all  the  evidence  tending 
to  show  that  the  parties  were  in  a  certain 
room  together  on  occasions  came  from  per- 
sons who  had  been  employed  by  the  petition- 
er as  private  detectives.  The  rule  as  to  the 
weight  to  be  given  to  the  testimony  of  per- 
sons thus  employed  is  well  stated  In  Blake  v. 
Blake,  70  111.  618:  "The  testimony  of  a 
private  detective  hired  by  the  husband  to 
watch  his  wife,  with  a  view  to  learning  facts 
upon  which  to  base  a  suit  for  divorce,  will 
be  regarded  with  much  suspicion,  especially 
where  it  does  not  appear  that  his  pay  does 
not  depend  upon  the  successful  effect  of  his 
evidence."  The  other  cases  cited  on  the  pe- 
titionee's brief  are  of  the  same  effect,  though 
some  of  them  say  that  only  slight  credibility 
should  be  given  to  such  witnesses.  Others 
go  to  the  extent  of  holding  that  a  bill  should 
not  be  granted  upon  the  unsupported  testi- 
mony of  such  persons.  But  the  correct  rule 
is  that  such  testimony  Is  to  be  weighed  and 
considered  like  other  testimony,  and  tried  by 
the  same  tests,  and  the  fact  that  a  person  Is 
a  hired  witness  should  be  considered  by  the 
triors.  9  Am.  &  Eng.  Ency.  412;  2  Oreenl. 
Ev.  {  46,  note.  It  cannot  be  assumed  that 
all  the  evidence  was  not  fairly  considered 
and  weighed  by  the  trial  court  It  is  held  in 
this  state  that  a  conviction  may  be  had  In 
a  criminal  case  upon  the  uncorroborated  tes- 
timony of  an  accomplice.  State  v.  Potter  and 
Wife,  42  Vt  495;  State  v.  Dana,  59  Vt  614, 
10  Atl.  727.  As  a  rule,  the  testimony  of  pri- 
vate detectives  is  entitled  to  as  much  weight 
as  that  of  accomplices. 

8.  There  was  evidence  tending  to  show 
adultery.  That  its  weight  and  sufficiency 
were  for  the  trial  court,  and  cannot  be  revis- 
ed by  this  court,  has  been  repeatedly  decided. 
Kelton  v.  Leonard,  64  Vt  230;  Thayer  t. 
Cen.  Vt  R,  Co.,  60  Vt  214, 18  Atl.  859 ;  Lew- 
Is  v.  Roby,  79  Vt.  487,  65  Atl.  524.  The  rule 
Is  stated  In  Llndley  v.  Lindley,  68  Vt  421, 
35  Atl.  349,  that  the  measure  of  proof  requir- 
ed is  a  preponderance  of  the  testimony,  weigh- 
ing the  presumption  of  innocence  in  favor 
of  the  party  accused.  That  this  case  was 
tried  in  accordance  with  the  rule  we  have  no 
reason  to  question. 

Decree  affirmed. 
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(35  N.  J.  I*  2») 

BRINK  v.  NORTH  JERSEY  ST.  RY.  CO. 

et  al. 

(Supreme  Court  of  New  Jersey.    Sept  11, 1907.) 

Street    Railroads— Injury   to    Person    ok 

Track— Evidence. 

A  man  on  a  cold  night,  lying  upon  a  trolley 
track,  -was  pushed  some  four  feet  by  the  fender 
of  a  alowing-down  car.  He  was  found  to  have 
a  fractured  skull,  and  died  four  days  later. 
The  deceased  was  on  that  night  driving  an  open 
Ice  wagon,  and  his  team  was  seen  going  at  a 
slow  trot,  driverless,  a  short  distance  from  where 
he  lay.  Held,  that  his  condition  of  involuntary 
unconsciousness  or  helplessness  raised  so  strong 
a  presumption  that  the  injury  existed  before  the 
impact  of  the  fender  of  the  car  that  a  verdict 
for  the  plaintiff  should  be  set  aside. 

[£<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  gf  243,  244.] 

(Syllabus  by  the  Court) 

Action  by  Margaret  E.  Brink,  administra- 
trix of  Thomas  P.  Brink,  against  the  North 
Jersey  Street  Railway  Company  and  others. 
Verdict  for  plaintiff.  Rule  to  show  cause 
why  new  trial  should  not  be  granted  made 
absolute. 

Argued  February  Term,  1907,  before  the 
CHIEF  JUSTICE,  and  GARRETSON  and 
REED,  JJ. 

J  A.  Klernan,  for  plaintiff.  Alvah  A. 
Clark,  for  defendants. 

REED,  J.  The  plaintiff,  as  administratrix 
of  her  husband,  Thomas  P.  Brink,  brought 
this  action  to  recover  damages  resulting  from 
the  death  of  her  husband  by  reason  of  alleged 
negligence  of  the  servants  of  the  defending 
company.  It  appears  that  the  deceased,  on 
the  morning  of  February  2,  1906,  about  9:30 
o'clock,  with  a  team  hitched  to  an  open  ice 
wagon,  started  out  from  the  city  of  Elizabeth. 
About  8:30  o'clock  In  the  evening  of  that  same 
day,  a  Mr.  Prlndle,  who  was  driving  toward 
Orange  along  Freelingbuysen  avenue,  met  a 
team  and  wagon  which  he  recognized  as  that 
of  the  deceased,  without  a  driver.  The  team 
was  on  a  jog  trot  Shortly  after  he  passed 
this  wagon  he  saw  an  object  lying  on  the 
track  of  the  defendant  whose  trolley  road 
runs  along  Freelingbuysen  avenue.  He  also 
saw  a  trolley  car  approaching,  the  fender  of 
which  car,  he  says,  struck  the  object  which 
object  be  discovered  to  be  a  man.  When  the 
fender  struck  the  object  he  says  he  heard 
a  sound  like  a  groan.  He  also  says  that  the 
car  was  stopped  after  It  pushed  the  man 
about  four  feet  It  appears  that  the  man 
was  taken  to  St  Barnabas  Hospital  in  New- 
ark, where  he  died  four  days  later.  An  au- 
topsy disclosed  a  fracture  of  the  Inner  table 
of  the  skull  extending  from  about  two  inches 
above  the  left  ear  downward  to  the  base  of 
the  skull.  There  was  hemorrhage  between 
the  skull  and  the  membrane  which  covers 
the  brain,  and  the  brain  on  the  left  side  was 
badly  torn.  The  death  of  the  deceased  re- 
sulted from  this  fracture  of  the  skull  and 
this  injury  to  the  brain.  The  trial  of  the 
cose  resulted  in  a  verdict  for  the  plaintiff. 

67  A.— 45 


The  defendants  Insist  that,  from  the  fact 
that  the  deceased  was  lying  upon  the  track, 
such  negligent  conduct  must  be  imputed  to 
him  as  will  defeat  his  right  to  recover.  It 
goes  without  saying  that  If  the  deceased  vol- 
untarily placed  himself  upon  the  track,  or 
permitted  himself  to  be  so  placed,  it  would 
present  a  case  of  gross  negligence  contribut- 
ing to  the  injury  from  which  he  suffered. 
Therefore,  the  plaintiff  insists  that  the  pres- 
ence of  the  deceased  upon  the  track  was  not 
the  result  of  a  voluntary  act  Indeed  there 
is  nothing  to  show  that  the  deceased  volun- 
tarily did  anything  from  which  negligence 
could  be  Imputed  to  him. 

The  defendants  next  insist  that  the  evi- 
dence fails  to  show  that  the  motorman  of 
defendants'  car  was  negligent  But  assum- 
ing (for  the  purpose  of  the  case)  that  from 
the  testimony  the  jury  could  have  inferred 
that  the  motorman  by  the  exercise  of  a  rea- 
sonable degree  of  care  could  have  arrested 
the  progress  of  the  car  before  It  reached  the 
place  where  the  deceased  was  lying,  there 
remains  another  question.  This  question  is 
whether  the  Jury  could  reasonably  conclude 
that  the  death  of  the  deceased  was  caused 
by  any  violence  inflicted  by  this  car.  The 
burden  of  showing  this  by  preponderance  of 
evidence  was  upon  the  plaintiff. 

The  testimony  discloses  that  the  car  was 
stopped  within  three  or  four  feet  after  reach- 
ing the  place  where  the  deceased  lay.  Wheth- 
er the  body  was  pushed  three  or  four  feet 
or  whether  the  fender  struck  and  passed  over 
the  body,  It  is  clear  that  the  car  bad  slowed 
down  to  a  low  degree  of  speed  at  the  moment 
of  the  collision.  The  weight  of  the  body  was  ■ 
so  slight  in  comparison  with  the  weight  of 
the  car  that  the  resistence  of  the  body  must 
have  been  imperceptible  in  arresting  the  mo- 
tion of  the  car.  The  car  must  have  almost 
reached  a  state  of  Inertia  when  the  fender 
touched  the  body  of  the  deceased.  Again, 
while  the  description  of  the  fender  and  its 
distance. from  the  ground  is  not  stated  with 
exactness,  It  appears  that,  after  running  down 
from  the  front  of  the  car,  the  fender  took 
an  upward  curve.  If  this  fender  was  similar 
to  the  fenders  in  ordinary  use,  it  would  seem 
highly  improbable  that  the  front  of  the  fend- 
er would  have  administered  a  direct  blow 
upon  the  head  of  a  man  lying  prone  upon  the 
ground,  similar  to  that  exhibited  upon  the 
head  of  the  deceased.  Now,  is  the  fact  If 
true,  that  the  deceased  was  heard  to  groan, 
evidential  that  the  fatal  blow  was  struck  at 
that  moment  for  the  compression  of  the 
lungs  by  the  pressure  of  the  fender  upon 
the  body  would  cause  an  expiration  of  air 
producing  a  sound  similar  to  a  groan?  Not- 
withstanding the  considerations  .just  mention- 
ed, it  may  be  conceded  that  If  it  were  clear 
that  the  deceased  was  uninjured  when  lying 
upon  the  ground  just  before  the  collision,  it 
might  be  inferred  that  the  wound  found  up- 
on the  body  must  have  been  caused  by  the 
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Impact  of  the  fender  upon  bis  head.  But  It 
is  not  clear  that  the  deceased  was  free  from 
this  wound  before  the  collision.  On  the  con- 
trary, it  is  in  the  highest  degree  probable 
that  bis  presence  upon  the  track  was  attri- 
butable to  his  disabled  condition  resulting 
from  this  injury.  As  already  observed,  the 
insistence  of  the  plaintiff  necessarily  is  that 
the  presence  of  the  deceased  upon  the  track 
was  involuntary.  The  plaintiff  scouts  the 
notion  that  It  was  the  result  of  Intoxication, 
and  the  trial  judge  charged  the  jury  that,  if 
the  deceased  became  voluntarily  intoxicated 
and  placed  himself  upon  the  track,  the  plain- 
tiff could  not  recover,  so  that  feature  is  elim- 
inated from  the  case  upon  this  rule. 

The  counsel  for  the  plaintiff,  thus  com- 
pelled to  take  the  ground  that  the  deceased's 
prostrate  condition  at  this  obvious  place  of 
danger  was  one  assumed  Involuntarily,  natu- 
rally propounds  a  theory  to  account  for  this 
situation.  This  theory  is  that  the  deceased 
was  walking  alongside  his  wagon  and  was 
overcome  by  the  cold,  and  became  bewilder- 
ed or  sick,  and  in  that  condition  lay  down 
upon  the  trolley  track.  This  theory,  dis- 
connected from  any  Injury  received  while 
falling  upon  the  track,  seems  to  be  Incred- 
ible. It  was  a  cold  night,  but  the  physicians 
says  the  deceased  was  warmly  clothed.  It  is 
improbable  that  a  man  in  motion,  walking 
alongside  his  wagon  driving  his  team,  would 
have  become  so  paralyzed  by  the  cold  as  to 
fall  helpless  upon  the  ground  and  lie  there 
oblivious  of  the  danger  of  his  position,  or 
so  helpless  as  not  to  be  able  to  creep  out  of 
the  path  of  obvious  danger.  Still  less  reason- 
able is  it  to  suppose  that  sudden  sickness 
brought  about  a  similar  situation.  Never- 
theless, the  deceased  was  admittedly  lying 
upon  the  track  of  the  trolley  company,  un- 
conscious of  danger.  Eliminating  volition 
from  the  conduct  of  the  deceased,  what  could 
have  caused  his  helpless  condition?  The 
theory  of  the  counsel  for  plaintiff  is  entirely 
unsatisfactory.  If,  however,  the  deceased  had 
already  received  the  brain  Injury  whlch»caus- 
ed  his  death,  the  problem  is  solved,  and  the 
cause  of  his  unconsciousness  of  danger  is  at 
once  manifest.  The  deceased  might  have  re- 
ceived his  injury  from  the  two  men  who  were 
seen  by  the  motorman  running  from  the  place 
where  the  man  lay.  A  more  probable  theory 
is  that  he  was  injured  by  falling  while  at- 
tempting to  alight  from  bis  wagon  for  some 
purpose.  He  may  have  become  chilled,  and, 
thinking  to  warm  himself  by  walking,  may 
have  tried  to  step  down  from  the  wagon  seat, 
and,  his  limbs  having  become  cramped  and 
stiffened  by  the  cold  and  his  sustained  posi- 
tion, he  stumbled  and  fell,  striking  his  head 
against  the  Iron  rail  of  the  trolley  track.  It 
seems  manifest  that  the  injury  to  the  deceas- 
ed may  have  occurred  in  the  way  suggested, 
and,  as  already  observed,  the  fact  of  the  de- 
ceased's unconsciousness  or  helplessness  be- 
fore the  impact  of  the  car  fender  is  explica- 
ble upon  the  assumption  that  the  injury  did 


occur  in  some  such  way,  and  Is  explicable  up- 
on no  other  rational  theory.  Nor  does  the 
physician's  testimony  respecting  the  absence 
of  any  appearance  of  injuries  other  than  that 
to  the  head  of  the  deceased  possess  any  ma- 
terial Importance  in  opposition  to  these  views. 
Assuming  that  the  physician  made  a  particu- 
lar examination  for  the  purpose  of  discover- 
ing discolorations  or  bruises,  and  that  such 
appearances  were  absent,  nevertheless  their 
absence  would  be  no  stronger,  in  case  he 
stumbled  and  fell,  than  if  be  was  struck  or 
pushed  by  a  trolley  car  fender.  In  either 
Instance  his  heavy  clothing  would  probably 
protect  him  from  severe  contusions. 

We  are  of  the  opinion  that  the  conclusion 
reached  by  the  Jury  that  the  death  of  Mr. 
Brink  resulted  from  injuries  Inflicted  by  the 
car  of  the  defendant  was  not  supported  by 
the  evidence. 

The  rule  to  show  cause  should  be  made  ab- 
solute. 


Ot  n.  j.  a.  »> 
MARSH  v.  MARSH'S  EX'RS. 

(Court  of  Chancery  of  New  Jersey.    Aug.  1, 
1907.) 

1.  Trusts— Testamentary    Tbusts— Chabqes 
of  Trustee. 

The  general  charges  of  a  trustee  against  the 
whole  income  of  a  testamentary  trust  estate  can- 
not, at  the  option  of  a  party  interested,  be  ap- 
propriated to  one  class  of  income  rather  than 
another. 

2.  Same— Payment  or  Beneficiary— Effect. 

A  general  payment  to  a  beneficiary  under  a 
testamentary  trust  on  account  of  income  derived 
from  the  trust  estate  cannot  be  appropriated 
exclusively  to  one  source  of  income  rather  than 
another,  nor  can  the  payment  be  apportioned  be- 
tween the  real  and  personal  property  on  the 
basis  of  a  gross  income  of  either  class,  but  the 
payment  must  be  taken  to  have  been  made  on 
account  of  net  Income  only. 

3.  Same  —  Accounting  by  Trustee  —  Juris- 
diction of  Courts. 

A  testator,  domiciled  in  New  York,  owned 
real  estate  in  New  York  and  in  New  Jersey. 
His  will  was  proved,  and  letters  testamentary 
taken  out  by  executors  in  New  York.  The  prop- 
erty in  the  hands  of  the  trustees  was  personalty. 
Held,  that  the  courts  of  New  York  had  prima 
facie  jurisdiction  of  the  accounts  of  the  testa- 
mentary trustees,  though  part  of  their  receipts 
were  from  rents  of  lands  in  New  Jersey,  and  a 
suit  for  an  accounting  in  New  Jersey  would  be 
stayed  pending  an  accounting  in  the  courts  of 
New  York. 

Suit  for  an  accounting  in  a  partition  suit, 
by  one  Marsh,  against  Marsh's  executors. 
Suit  stayed,  pending  an  accounting  In  a  court 
in  another  state. 

Thomas  Fay  and  P.  M.  Maddox,  for  com- 
plainant J.  N.  Turtle,  George  Biller,  and 
Mr.  Gullck,  for  defendants. 

EMERY,  V.  O.  On  going  over  and  consid- 
ering the  entire  record  in  this  suit,  including 
the  accounts  and  exceptions,  my  present  view 
is  that  no  account  can  be  equitably  taken  be- 
tween the  parties  without  taking  In  the  en- 
tire accounts  of  Frank  Marsh,  as  trustee,  pre- 


Digitized  by 


Google 


N.JO 


MARSH  t.  MARSH'S  EXW3. 


707 


vlous  to  May  1,  1904.  This  will  Include  his 
accounts  for  the  Income  of  the  other  real  or 
personal  estate,  as  well  as  the  rents  of  the 
real  estate  in  New  Jersey,  which  has  been 
partitioned  and  sold  in  this  suit.  In  the 
matter  of  the  accounting,  the  case  is  one  of 
some  complication,  and  the  status  on  the 
whole  record  Is  as  follows: 

The  testator,  Theodore  W.  Marsh,  domicil- 
ed In  New  York,  died  seised  of  lands  in  New 
Jersey  as  well  as  in  New  York,  and  also  pos- 
sessed of  a  large  personal  estate.  His  two 
sons,  Valentine  Marsh,  a  resident  of  New 
York,  and  Frank  Marsh,  a  resident  of  New 
Jersey,  were  appointed  executors  and  trus- 
tees of  his  will.  The  will  was  proved,  and 
letters  testamentary  taken  out  by  both  execu- 
tors In  New  York.  The  testator  devised  his 
residuary  estate,  real  and  personal,  and 
wherever  situate,  "to  his  executors,  the  sur- 
vivor and  successor  of  them,  in  trust,  for  the 
uses  and  purposes  declared  In  the  will,"  and 
by  tne  fifth  section  of  his  will  (the  portion 
material  for  present  purposes),  the  testator 
directed  his  executors  to  divide  the  residue 
of  bis  estate,  real  and  personal,  after  deduct- 
ing certain  sums  set  apart  for  testator's  sla- 
ter and  daughters  (which  has  been  done), 
"Into  two  portions,  or  shares,  equal  in  all 
respects  as  to  value,  and  that  the  net  annual 
Income  of  one  of  said  shares  should  be  paid 
In  semiannual  payments  to  each  of  my  sons, 
Valentine  Marsh  and  Frank  Marsh,  during 
his  natural  life,  and  upon  the  event  of  the 
death  of  either  of  my  said  sons,  leaving  law- 
ful Issue  him  surviving,  I  direct  that  the 
portion  previously  held  In  trust  for  the  bene- 
fit of  such  deceased  son,  shall  be  divided  equal- 
ly among  bis  issue,  shaTe  and  share  alike. 
*  *  *  "  On  or  after  the  settlement  In  New 
York  of  their  accounts  as  executors,  the  two 
executors  actually  divided  a  considerable  por- 
tion of  the  personal  estate  amounting  to 
nearly  $120,000,  and  set  apart  equal  sums  to 
the  two  trusts,  called  the  "Frank  Marsh  and 
Valentine  Marsh  trusts."  The  real  estate 
was  not  divided,  and  some  personal  estate 
also  seems  not  to  have  been  actually  divided. 
From  the  time  of  the  testator's  death  in  1894 
up  to  the  death  of  Valentine  Marsh,  October 
1,  1902,  this  undivided  real  estate  and  per- 
sonal property  was  managed  as  a  f  ingle  prop- 
erty and  estate,  and  Valentine  Marsh  had  the 
actual  financial  management  as  active  trus- 
tee. For  this  he  was  allowed  $600  a  year; 
two-fifths  each  being  charged  against  Frank 
Marsh  and  Valentine  Marsh  and  one-flfth 
against  a  sister  entitled  to  a  share  of  the  In- 
come. Investments  of  money  belonging  to 
the  trust  estate  were  made  on  lands  In  New 
Jersey,  the  mortgages  being  made  to  the  two 
trustees.  One  of  these  mortgages  for  $7,500 
on  lands  in  Asbury  Park  was  afterwards 
foreclosed,  and  on  foreclosure  sale  was  bought 
In  by  the  executors  for  the  benefit  of  the  es- 
tate. After  the  death  of  Valentine  Marsh, 
October  1,  1902,  the  complainant,  Frank 
Marsh,  took  active  charge  of  the  estate  as 


trustee,  and  by  arrangement  between  himself 
and  Minnie  Marsh,  the  daughter  of  Valentine, 
a  payment  of  $200  monthly  was  made  to  her 
on  account  of  income.  This  agreement  with 
the  daughter  was  made  while  she  was  acting 
under  the  advice  of  counsel,  and  was  a  tem- 
porary arrangement  made  necessary  by  the 
confused  state  of  Valentine  Marsh's  account 
and  the  probable  existence  of  a  deficiency  In 
his  accounts.  But  there  can  be  no  question, 
I  think,  that,  by  the  understanding  of  all 
parties,  the  monthly  payment  was  an  allow- 
ance on  general  account  out  of  all  sources  of 
Income,  and  was  not  understood  at  the  time 
to  be  specially  chargeable  as  against  either 
the  income  of  real  or  of  personal  estate. 
These  payments  on  account  continued  up  to 
December,  1903,  the  total  amounts  aggregat- 
ing $2,800.  About  that  time  Minnie  Marsh, 
under  the  advice  of  counsel,  demanded  pay- 
ment of  half  the  rents  to  herself,  and  In  Feb- 
ruary, 1904,  the  surviving  executor  filed  a 
bill  for  partition  of  the  real  estate  In  New 
Jersey.  This  bill  and  supplemental  bills 
and  a  cross-bill  filed  by  Minnie  Marsh  brought 
in  for  division  all  the  lands  In  New  Jersey 
belonging  to  the  trust  estate.  Including  the 
lands  bought  In  on  foreclosure  by  the  trus- 
tees, on  Investments  of  personal  estate  made 
after  the  testator's  death,  and  also  some 
lands  held  in  the  name  of  Valentine  Marsh, 
but  belonging  to  the  testator.  All  of  the 
lands  held  in  trust  In  New  Jersey  have  been 
partitioned  In  these  suits  by  decree  dated 
March,  1906,  except  the  lands  which  were 
bought  in  on  foreclosure.  These  lands  were, 
under  the  decree,  sold  at  public  sale,  and, 
the  proceeds  being  $6,408.39  from  the  sale  of 
the  Asbury  Park  lands,  have  been  paid  Into 
court 

On  or  about  May  17,  1904,  and  after  filing 
the  bills  for  partition,  the  complainant,  sur- 
viving trustee,  filed  in  the  Surrogate's  Court 
of  Westchester  county  his  accounts  as  trustee 
for  the  Valentine  Marsh  trust,  from  October 
1,  1902,  to  May  1,  1904,  and  Included  the  in- 
come from  real  estate  as  well  as  personal 
property  in  a  general  account,  and  prayed  al- 
lowance generally  for  the  payments  of  $2,800 
and  also  for  certain  other  payments  and  ex- 
penses claimed  to  be  chargeable  generally 
against  the  Income.  Whether  this  was  a  vol- 
untary accounting,  or  was  made  on  proceed- 
ings requiring  him  to  account,  does  not  clear- 
ly appear  from  the  records  before  me.  On 
May  17th  a  copy  of  this  account  was  served 
on  Minnie  Marsh,  or  her  attorney  In  the  pro- 
ceedings, and  she  subsequently  filed  excep- 
tions to  the  account,  thus  becoming  a  party 
to  the  proceedings.  These  proceedings  for 
account  in  the  place  of  domicile  and  probate 
are  still  pending.  In  June,  1904,  Minnie 
Marsh,  as  defendant  in  the  partition  suits, 
which  had  been  consolidated  on  ber  applica- 
tion on  May  29,  1904,  filed  a  cross-bill  for 
partition  of  the  lands  and  a  general  account 
by  the  complainant  of  personal  estate  as  well 
as  of  the  rents  of  the  lands  sought  to  be  par- 
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tltloned.  An  application  for  the  appointment 
of  a  receiver  was  subsequently  made  and  de- 
nied, but  the  complainant  was  directed  to  file 
in  tbis  court  accounts  of  the  rents  of  the 
New  Jersey  real  estate.  These  accounts  up 
to  January  27,  1905,  have  been  filed,  and  up 
to  May  1,  1904,  are  the  same  as  the  accounts 
filed  in  the  Surrogate's  Court  of  Westchester 
county,  except  that  the  items  from  rents  of 
real  estate  and  from  other  sources  have  been 
separated  in  the  present  accounts.  The  gross 
amount  received,  according  to  the  accounts, 
Is  $9,521.69,  of  which  $5,829.14  is  from  rents 
of  real  estate  and  $3,692.55  from  other  sour- 
ces. The  gross  payments  for  which  allow- 
ance Is  claimed  is  $8,654.30,  and  of  this  total 
amount  the  sum  of  $8,156.73  is  deducted  from 
the  rents  and  $497.57  as  made  from  other  In- 
come. The  payments  from  rents  Include  the 
$2,800  paid  on  account  of  Income,  and  also 
certain  Items  of  expense  which  in  the  ac- 
count before  the  surrogate  in  1904  were 
charged  generally  against  Income,  but  are 
here  for  the  first  time  appropriated  to  the 
rent  account  by  the  trustee.  These  items 
were  all  charged  before  May  1,  1904,  and 
were  all  excepted  to  by  the  defendant,  Minnie 
Marsh,  on  the  proceedings  before  the  surro- 
gate.   They  include  payments  to — 

William   S.    Marsh    for    services   as 

clerk  and  bookkeeper $   415  00 

Rent  and  office  expenses 257  59 

Commissions  to  agents 2S4  17 

Repairs  to  real  estate 1,179  47 

Counsel  fees 250  00 

Office   furniture 89  80 

Total    $2,476  03 

Except  the  repairs  to  the  real  estate  and 
the  commissions  to  agents,  the  charges,  if 
proper,  are  general  charges  against  the  whole 
Income,  personal  as  well  as  real,  and  the  pay- 
ments or  allowances  therefor  cannot,  I  think, 
on  the  mere  option  of  either  party,  be  ap- 
propriated to  one  class  of  Income  rather 
than  another.  Neither  can  the  general  pay- 
ments of  $2,800  to  the  beneficiary  on  account 
of  the  Income  be  now  so  appropriated  exclu- 
sively to  one  source  of  income  rather  than 
to  another;  nor  can  this  payment  of  income 
be  apportioned  between  the  real  and  per- 
sonal property  on  the  basis  of  the  gross  in- 
come of  either  class,  because  this  payment 
must  be  taken  to  have  been  made  and  re- 
ceived on  account  of  net  Income  only. 

From  the  time  of  Valentine  Marsh's  death, 
up  to  December,  1903,  the  management  of 
the  trust  real  estate  and  undivided  personal 
property,  as  an  undivided  property  which 
had  been  going  on  since  testator's  death,  was 
continued  by  the  consent  of  the  parties  in- 
terested, and  (if  the  case  Is  to  be  controlled 
by  New  Jersey  law)  the  surviving  trustee 
was  in  no  default  for  not  making,  or  attempt- 
ing to  make,  of  bis  own  motion  and  with- 
out any  request  from  Minnie  Marsh,  an  im- 
mediate partition  of  the  New  Jersey  lands 
between  himself  and  Minnie  Marsh.  It  Is 
clear  that  a  satisfactory  partition  could  only 


be  made  by  judicial  proceedings  for  that  pur- 
pose, and  these  were  Instituted  by  the  trus- 
tee In  February,  1904,  shortly  after  the  de- 
mand of  Minnie  Marsh  for  her  share  of  the 
rents.  All  the  lands  which  came  to  the  true- 
tees  under  the  will  as  testator's  real  estate 
have  been  divided,  and  the  fund  now  in 
court  represents  only  personal  estate  of  the 
testator  Invested  by  the  trustees  after  testa- 
tor's death.  In  my  Judgment,  It  still  retains 
its  character  as  personal'  estate,  so  far  as 
concerns  the  accounting  therefor  by  the  trus- 
tee. Prima  facie  the  courts  of  the  testator's 
domicile  and  of  the  probate  have  primary 
jurisdiction  of  the  accounts  of  the  trustees 
and  their  allowance,  and  the  fact  that  the 
trustees'  receipts  are  to  some  extent  from 
the  rents  of  lands  in  other  states  does  not, 
I  think,  affect  the  right  of  the  court  of  domi- 
cile and  probate  to  pass  on  all  the  items  of 
the  trustees'  accounts,  both  as  to  charge  and 
discharge,  according  to  the  laws  of  this 
forum.  This  results  from  the  fact  that  the 
trustees  derive  title  through  the  probate  of 
the  will  and  the  receipt  of  letters  testamen- 
tary from  the  New  York  court,  and  that 
court  has  therefore  Jurisdiction  for  the  settle- 
ment of  the  trustees'  accounts,  wherever  they 
may  reside.  1  Perry,  Trusts,  {  71 ;  Chase  v. 
Chase,  2  Allen  (Mass.)  101.  In  Davis  v.  Da- 
vis, 57  N.  J.  Eq.  252,  41  Atl.  353  (1898),  Vice 
Chancellor  Grey  said  that  active  trusts  are 
usually  to  be  enforced  In  the  state  of  the 
domicile  of  the  decedent  Complainant,  hav- 
ing gone  to  those  courts,  has  submitted  him- 
self to  their  jurisdiction  for  the  purpose  of 
settling  the  amount  due  to  the  cestui  que 
trusts  up  to  May  1,  1904,  and  Minnie  Marsh, 
the  defendant,  being  a  party  to  the  proceed- 
ings for  an  accounting  there,  the  court  may 
certainly  include  all  income  and  expendi- 
tures up  to  the  time  of  its  filing.  And  in 
these  proceedings  all  questions  arising  on 
the  accounting  can  be  settled  more  satis- 
factorily than  on  an  accounting  here,  because 
the  law  of  the  domicile  is  probably  the  law  to 
be  applied  on  the  settlement  of  the  disputed 
items.  The  proceedings  on  this  application 
by  the  defendant  to  account  separately  for 
the  rents  received  prior  to  May  1,  1904, 
should,  as  it  now  seems  to  me,  be  stayed 
pending  the  settlement  of  the  account  In  the. 
New  York  court.  Such  stay  of  the  proceed- 
ings in  this  court  for  accounting  is  a  matter 
for  the  sound  discretion  of  this  court  (Rosen- 
baum  v.  Garrett,  57  N.  J.  Eq.  186.  189,  41  AtL 
252  [Reed,  Y.  C  1898]),  and  is  an  Instance 
of  the  exercise  of  the  general  power  of  the 
court  of  a  state  in  which  a  second  suit  Is 
brought  to  stay  proceedings  pending  a  prior 
suit  pending  in  another  court  (Fairchild  v. 
Fairchlld,  53  N.  J.  Eq.  678,  682,  34  Atl.  10. 
51  Am.  St  Rep.  650  [Err.  &  App.  1895];  Gay 
v.  Mooney,  Adm'r,  67  N.  J.  Law,  27,  50  Atl. 
596  [Sup.  Ct  1901]).  The  Jurisdiction  in 
New  Jersey,  so  far  as  relates  to  the  ac- 
counting for  rents  prior  to  May  1,  1904,  or 
the  filing  of  the  cross-bill,  Is  ancillary,  I 
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think,  to  the  primary  Jurisdiction  of  the  court 
of  domicile  and  probate,  and  ordinarily 
Bhould  be  exercised  only  for  the  purpose  of 
preserving  the  rights  of  the  parties  pending 
settlement  in  the  place  of  primary  jurisdic- 
tion. Tf  all  the  parties  Interested  in  the 
rents  consent  to  a  general  accounting  in  this 
case,  and  all  the  parties  who  would,  in  the 
courts  of  primary  jurisdiction,  be  bound  by 
such  accounting,  are  parties  in  the  cause,  or 
become  parties  to  the  accounting,  then  the 
general  account  of  personal  and  real  estate 
might  be  taken  as  Involved  in  the  ultimate 
disposition  of  the  fund  paid  into  court.  This 
fund,  as  it  now  strikes  me,  Is  still  personal 
estate  for  the  purposes  of  the  trustee's  ac- 
counting. But  the  necessary  parties  to  such 
final  accounting  In  relation  to  the  personal 
estate  are  not  parties  to  this  suit,  and,  as  I 
understand,  decline  to  become  parties.  These 
are  the  three  executors  of  Valentine  Marsh, 
who  are  or  may  be  entitled  to  claim  an  ac- 
counting of  the  rents  of  the  real  estate  which 
were  due  to  Valentine  Marsh,  as  one  of  the 
life  tenants,  as  his  share  of  the  rents  be- 
fore October  1,  1902,  but  were  not  received 
by  Frank  Marsh  until  after  that  date.  Val- 
entine Marsh  appears  to  have  overdrawn  the 
Income  to  which  he  was  entitled  in  excess 
of  $5,000,  and  to  have  taken  also  $18,000,  or 
more  of  the  principal  of  the  estate.  It  is  Im- 
portant, therefore,  if  these  receipts  of  rent 
due  to  Valentine  subsequent  to  October,  1902, 
are  to  be  considered,  that  it  should  be  on  an 
accounting,  by  which  all  the  parties  inter- 
ested would  be  bound.  The  executors  of 
Valentine  Marsh  reside  In  the  state  of  New 
York,  where  he  was  domiciled  at  his  death, 
and  where  his  will  was  probated.  Whether 
the  executors  are  in  that  capacity  parties  to 
or  bound  by  the  proceedings  for  accounting 
in  New  York  does  not  appear.  The  account- 
ing previous  to  May  1,  1904,  as  It  now  strikes 
me,  must  proceed  to  final  determination  in 
the  courts  of  the  state  of  New  York,  where 
the  proceedings  were  commenced,  and  the 
funds  In  this  court,  to  the  extent  at  least  of 
the  one-half  which  Minnie  Marsh  claims, 
must  be  retained  to  await  the  result  of  that 
accounting.  If,  however,  the  defendant,  Min- 
nie Marsh,  desires  to  apply  for  a  general 
accounting  in  this  court,  both  of  the  real 
and  personal  estate,  and  complainant  desires 
to  abandon  the  proceedings  already  begun 
in  New  York,  I  will  consider  the  applica- 
tion before  advising  decree.  The  complain- 
ant should  in  the  meantime  continue  his  ac- 
counts as  trustee  of  the  rents  of  the  New 
York  real  estate  from  January  27,  1905,  up 
to  the  present  time.  And  as  the  stay  of  the 
proceedings  pending  the  New  York  account- 
ing is  a  matter  not  raised  by  counsel  on  ei- 
ther side  at  the  time  of  the  argument  or 
In  the  briefs,  but  is  the  result  of  my  own 
examination  of  the  whole  case,  I  will,  if 
counsel  on  either  side  desire,  bear  them 
further  on  this  point,  before  advising  de- 
cree. 


(73  N.  J.  b.  aw 
DARLING  T.  MAYOR,   ETC,  OF  JERSEY 
CITY. 

(Court  of  Chancery  of  New  Jersey.    Aug.  29, 
1907.) 

.1.  Dedication  —  Tender  —  Acceptance  — 

Sufficiency,  or  Evidence. 

Complainant  was  the  owner  of  a  tract  of 
land  in  defendant  city,  which  had  its-  surveyor 
make  an  official  block  and  lot  map  of  the  city, 
and  thereafter  adopted  the  map  go  made.  Com- 
plainant subsequently  platted  the  land  and  sold 
a  number  of  lots,  some  of  which  fronted  on 
streets  delineated  on  the  official  map,  which  was 
referred  to  in  the  deeds.  Held,  that  neither  the 
making  nor  the  adoption  of  the  map  was  suffi- 
cient to  evidence  an  acceptance  of  a  subsequent 
tender  of  dedication,  if  any,  of  the  streets. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  f  85.] 

2.  Same— Revocation  before  Acceptance. 

While  a  tender  of  a  dedication  of  streets 
and  alleys  on  platted  land  cannot  be  revoked, 
but  may  be  accepted  by  the  municipality  at  any 
time,  yet,  until  acceptance,  the  fee  title  and 
control  of  the  property  remain  in  the  dedicator. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §  79.] 

3.  Same— Use  of  Land  before  Acceptance- 
Rights  of  Dedicator. 

Until  a  tender  of  a  dedication  of  streets  on 
platted  property  is  accepted  by  the  city,  the 
latter  has  no  right  to  interfere  with  the  use  by 
the  dedicator  of  land  lying  within  the  lines  of 
the  streets. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  $  64.] 

4.  Same— Burden  of  Proof. 

The  burden  of  proving  acceptance  of  a  dedi- 
cation of  streets  on  platted  land  is  on  a  city 
alleging   it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Dedication,  f  81.] 

6.  Same— Action— Pleadings. 

Where  the  owner  of  platted  land  sought  to 
enjoin  a  city  from  interfering  with  his  use  of 
land  lying  within  the  lines  of  streets  laid  out 
on  a  map  of  the  property,  an  answer,  alleging 
a  tender  of  dedication  of  the  streets  and  accept- 
ance by  defendant,  and  setting  out  the  acts  of 
acceptance  on  which  defendant  relied,  did  not  of 
itself,  operate  as  an  acceptance  of  the  alleged 
tender. 

Bill  by  Elmer  A.  Darling  against  the  may- 
or and  aldermen  of  Jersey  City.  Heard  on 
bill,  answer,  replication,  and  proofs.  Decree, 
for  complainant 

John  R.  Hardin  and  Henry  V.  Condi ct,  for 
complainant.    Merritt  Lane,  for  defendant 

HOWELL,  V.  C.  The  complainant  files 
his  bill  to  enjoin  the  city  of  Jersey  City  from 
interfering  with  the  erection  by  him  of  dwell- 
ing houses  on  seven  plots  of  land  lying  with- 
in the  limits  of  that  municipality.  The  city 
claims  that  the  lands  In  question  were  dedi- 
cated by  the  complainant  to  public  uses  as 
public  highways;  that  such  dedication  has 
been  accepted  by  it;  and  that  therefore  the 
complainant  cannot  lawfully  Incumber  the 
land  with  dwelling  houses,  or  use  It  at  this 
time  In  any  manner  inconsistent  with  its 
use  as  a  public  highway. 

The  facts  are  these:  In  1889  the  complain- 
ant became  the  owner  In  fee  of  a  large  tract 
of  land  in  the  city  of  Jersey  City  which  em- 
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braces  the  land  In  question.  At  that  time 
It  was  farming  land  oyer  and  across  which 
two  streets  had  been  laid  out  and  graded. 
These  streets  were  Duncan  avenue  and 
Gautier  avenue.  Three  of  the  plots  of  land 
in  question  represent  twelve  city  lots  front- 
ing on  Duncan  avenue  and  an  Intermediate 
street  called  Condlct  street,  two  others  rep- 
resent eight  city  lots  lying  between  Condlct 
street  and  Gautier  avenue,  and  the  remain- 
ing two  represent  four  city  lots  fronting  on 
Gautier  avenue.  The  property  was  used  as 
a  farm  until  1895,  about  which  time  the  com- 
plainant plotted  the  land  Into  lots  and  streets 
and  began  selling  the  same  off  In  small  par- 
cels. It  now  appears  that  a  considerable  por- 
tion of  the  original  tract  has  been  sold  by  the 
complainant  to  a  large  number  of  people.  In 
1804  the  city  of  Jersey  City  directed  the  city 
surveyor,  Mr.  Fowler,  to  construct  an  official 
block  and  lot  map  of  the  city.  This  map, 
when  finished,  was  In  the  same  year  ratified 
and  adopted  by  the  various  city  boards,  and 
It  was  filed  with  the  custodian  of  the  map 
department  connected  with  the  tax  commis- 
sioner's office,  and  remains  there,  a  public 
record  of  the  city  of  Jersey  City,  and  Is  now 
called,  "Fowler's  Official  Assessment  Map  of 
Jersey  City  of  1894."  Of  all  the  deeds  of 
conveyance  made  by  the  complainant  for 
lots  out  of  this  original  tract  12  in  number 
are  for  lands  fronting  on  streets  which  are 
delineated  on  the  Fowler  Official  Assessment 
Map,  and  these  12  refer  to  this  map  In  the 
following,  or  like,  words,  at  the  end  of  the 
particular  description  of  the  lots  conveyed: 
"Being  known  as  lot  numbered  six  (6)  in  city 
block  No.  233-1,661  on  the  Official  Assessment 
Map  of  Jersey  City" — using  the  appropriate 
descriptive  numbers  In  each  case.  The  com- 
plainant caused  a  map  of  bis  large  tract  of 
land  to  be  made,  a  copy  of  which  is  annexed 
to  the  bill  of  complaint.  It  does  not  distinct- 
ly appear  by  the  evidence  when  this  map 
was  made,  but  it  was  probably  made  about 
the  same  time  as  the  Fowler  Official  Assess- 
ment Map,  and  Its  lines  so  far  as  the  disput- 
ed property  Is  concerned,  are  coterminous 
with  the  lines  shown  on  the  Fowler  map. 
The  Fowler  map  shows  that  three  of  the 
disputed  plots  lie  within  the  boundaries  of 
Olean  avenue,  one  within  the  boundaries  of 
Belvldere  avenue,  and  three  others  within 
the  boundaries  of  Nunda  avenue,  and  to  be 
respectively  parts  of  these  streets.  Later  on 
the  complainant  entered  into  a  contract  to 
sell  some  portion  of  the  land  in  dispute  to 
one  Thomas  Hill.  He  objected  to  the  title 
on  the  ground  that  Olean  avenue  passed 
through  the  property  for  which  he  had  con- 
tracted. Thereupon  the  complainant,  con- 
ceiving that  there  might  be  some  force  in  Mr. 
Hill's  objection  to  the  title,  filed  a  bill  In 
this  court  under  the  act  of  1870  to  quiet  the 
title  to  the  seven  tracts  in  dispute.  The  de- 
fendants were  the  city  of  Jersey  City,  the 
^  grantees  whose  deeds  referred  to  the 
wler  Official  Assessment  Map,  and  other 


persons  who  It  was  supposed  might  have  an 
interest  There  was  neither  appearance  nor 
answer  In  that  suit,  and  on  February  3,  1906, 
the  bill  was  taken  as  confessed  as  against  all 
the  defendants,  and  on  the  same  day  and  by 
the  same  decree  it  was  adjudged  and  decreed 
by  this  court  that  the  defendants  and  each 
of  them  had  no  estate.  Interest  in,  or  In- 
cumbrance on  any  part  or  parcel  of  said 
lands  and  premises,  and  that  in  respect  to 
said  lands  and  premises,  so  far  as  related  to 
any  claim  thereon  by  or  on  behalf  of  any  of 
the  said  defendants,  the  title  of  the  com- 
plainant in  and  to  the  same  and  every  part 
thereof  was  thereby  determined,  fixed,  and 
settled,  and  declared  to  be  good.  In  the 
summer  of  1907  the  complainant  began  the 
erection  of  a  row  of  houses  on  the  lots  front- 
ing on  Duncan  avenue.  These  houses,  or 
some  of  them,  cover  some  portion  of  three  of 
the  lots  In  question.  The  city  of  Jersey  City, 
conceiving  that  the  complainant  was  tres- 
passing upon  dedicated  and  accepted  lands, 
by  Its  officers,  interfered  with  the  work  of 
construction,  and  thereupon  the  complainant 
brings  this  suit  to  enjoin  the  city  from  in- 
terfering with  the  work.  The  city,  by  its 
answer,  admits  the  commencement  of  the 
construction  of  the  houses,  and  that  the  prop- 
er officers  of  the  city  gave  instructions  that 
the  work  should  be  stopped  until  the  rights 
of  the  public  in  the  street  should  be  deter- 
mined. It  alleges  that  the  property  upon 
which  the  houses  mentioned  are  being  con- 
structed are  public  streets,  and  that  the  com- 
plainant has  no  right  or  title  therein. 

The  complainant  claims  to  own  the  land. 
He  alleges  that  he  has  not  dedicated  It,  but 
that,  If  it  should  be  found  that  there  had 
been  a  dedication,  then  that  there  was  no 
acceptance,  and  that  the  decree  in  the  suit 
to  quiet  title  cut  out  the  rights  of  the  public 
to  whose  uses  the  dedication  was,  and  that  be 
therefore  should  not  be  interfered  with  by  the 
building  department  of  the  city.  The  city, 
on  the  other  hand,  claims  that,  by  virtue  of 
the  reference  contained  in  the  12  deeds  to 
the  Fowler  Official  Map,  there  was  a  tender 
of  dedication  by  the  complainant  The  only 
acceptance  alleged  Is  the  use  of  the  street  by 
the  public  and  the  adoption  of  the  Fowler 
Official  Assessment  Map  of  1894  by  the  board 
of  street  and  water  commissioners  and  by 
the  commissioners  of  assessment  The  mak- 
ing and  adoption  of  this  map  was  prior  to 
the  making  of  the  deeds  which  refer  to  it 
and,  while  this  situation  may  be  evidence  of 
a  tender  of  dedication,  it  is  Impossible  for 
me  to  understand  how  the  making  and  ap- 
proval of  the  map  can  be  any  evidence  of 
an  acceptance  of  the  later  so-called  dedica- 
tion. Neither  do  I  find  elsewhere  in  the  case 
any  conclusive  evidence  of  any  acceptance  of 
any  supposed  dedication  of  the  lots  In  ques- 
tion as  public  highways  of  the  city.  The  an- 
swer puts  It  on  the  making  of  the  deeds,  the 
use  of  the  street  by  the  public,  the  adoption 
of  the  map,  and  the  nontaxation  of  the  prop- 
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erty;  but,  In  my  opinion,  none  of  these  things 
Is  sufficient  to  evidence  an  acceptance,  nor 
will  all  of  them  together  have  that  effect. 
Suppose,  for  the  sake  of  the  argument,  that 
the  complainant  did  dedicate  these  lands  to 
public  uses,  and  that  such  dedication  has  not 
been  accepted,  what,  then,  is  tbe  situation? 
I  understand  the  law  to  be  that  a  tender  of 
a  dedication  cannot  be  revoked  (Hohokus 
t.  Erie  Railroad,  65  N.  J.  Law,  353,  47  Atl. 
566) ;  that  it  may  be  accepted  by  tbe  munici- 
pality at  any  time;  but  that,  until  the  tender 
has  been  accepted  and  the  dedication  has 
ripened  into  a  public  right  and  a  public  ob- 
ligation, tbe  fee-simple  title  and  the  control 
of  the  property  remain  in  the  dedicator,  and 
he  may  use  it  as  he  will,  provided  he  does 
not  in  any  way  interfere  with  the  right  of 
the  public  to  accept  the  dedication  whenever 
it  sees  fit  to  do  so.  De  Oroot  v.  Jersey  City, 
55  N.  J.  Law,  120,  25  Atl.  272 ;  Pease  v.  Trac- 
tion Co.,  69  N.  3.  Law,  165,  54  Atl.  524. 

The  facts  above  detailed  raise  several  new 
and  interesting  questions,  all  of  which  are 
questions  that  should  be  heard  and  decided 
according  to  the  ordinary  course  of  the  com- 
mon law.  Such  are:  (1)  Was  there  a  dedi- 
cation? (2)  Was  there  an  acceptance?  (3) 
What  is  the  effect  of  the  decree  to  quiet  title 
upon  the  rights  of  "the  public"?  (4)  What  Is 
the  nature  and  scope  of  the  statute  of  1870 
to  quiet  title,  and  does  It  Include  within  its 
purview  suits  in  which  the  mere  Inchoate 
right  of  the  public  may  be  concerned?  (5) 
If  tbe  complainant  cannot  revoke  the  suppos- 
ed dedication  after  it  has  once  been  ten- 
dered, can  he  call  In  the  aid  of  the  court  to 
do  by  decree  what  he  is  otherwise  prohibited 
from  doing,  or  what  Is  the  difference  between 
his  application  to  tbe  court  to  restore  his 
land  to  him,  and  an  attempt  to  retract  his 
dedication  in  any  other  way?  There  may  be 
other  questions,  but  these  should  not  be  pass- 
ed upon  by  this  court  They  are  practically 
questions  of  title.  In  Clark  v.  Elizabeth,  40 
N.  J.  Law,  172,  the  question  of  dedication 
came  before  the  law  court  on  an  appeal  from 
the  award  of  commissioners.  When  tbe  city 
of  Jersey  City  shall  open  and  regulate  the 
streets,  which  it  is  claimed  include  the  lands 
in  dispute,  the  points  now  raised  can  be 
litigated  before  the  proper  tribunal.  It  is 
quite  plain,  therefore,  In  any  aspect  of  the 
case,  that  the  injunction  prayed  for  must  Is- 
sue. If  the  complainant  owns  the  land  In 
fee  simple,  there  Is  no-  public  right  in  It 
Then,  certainly,  the  city  of  Jersey  City  has 
no  authority  to  Interfere  with  the  complain- 
ant's use  of  his  own  land.  If  there  has  been 
a  dedication  and  no  acceptance  tbe  case 
stands  much  in  the  same  way.  The  Inchoate 
and  uncertain  thing  which  may  ripen,  but 
has  not  yet  ripened,  into  a  public  right,  will 
not  Justify  an  Interference  with  the  private 
right  of  present  possession.  The  burden  of 
convincing  the  court  of  the  solidity  of  the 
city's  assertion  of  title  Is  on  the  city.  Title 
in  the  complainant  once  fixed  by  the  con- 


veyance to  him  must  be  presumed  to  continue 
In  him  until  tbe  contrary  shall  be  shown  af- 
firmatively. 

It  may  be  said  that  the  claim  made  by  the 
city  in  Its  answer  is  equivalent  to  or  operates 
as  an  acceptance  of  tbe  supposed  tender  of 
dedication,  Just  as  the  bringing  of  an  action  of 
ejectment  by  a  municipality  would  amount  to 
an  acceptance;  but  in  my  opinion  it  is  not 
so.  In  the  first  place,  this  suit  must  be  heard 
and  decided  as  of  the  date  of  its  beginning  be- 
fore the  answer  was  put  In;  and,  in  the  sec- 
ond place,  the  answer  sets  out  the  acts  of 
acceptance  on  which  it  now  relies.  These 
acts  I  have  already  alluded  to,  and  I  have 
ventured  the  opinion  that  they  are  not  suffi- 
cient In  themselves,  to  charge  either  the  land- 
owner or  the  municipality. 
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(Supreme  Court  of  New  Jersey.    Sept  19,  1907.) 

1.  Libel    and    Slander— Pleading— Decla- 
ration. 

A  count,  which  charges  that  the  defendant 
spoke  or  published  certain  words  concerning  the 
plaintiff,  and  that  he  spoke  them  meaning  that 
the  plaintiff  was  guilty  of  certain  specified 
fraudulent  conduct,  is  within  section  106,  p.  568, 
Acts  1903,  which  permits  a  pleader  to  aver  that 
the  words  were  used  in  a  defamatory  sense, 
specifying  such  defamatory  sense,  without  a 
prefatory  averment  to  show  how  such  words 
were  used  in  that  sense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  }  205.] 

2.  Same— Privileged  Communications. 

Tbe  general  allegation  that  words  were 
maliciously  spoken  or  published  is  sufficient,  al- 
though the  words  might  otherwise  be  privileged. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §  198.] 

3.  Corporations  —  Li  ability  for  Slander  — 
Actions. 

A  private  corporation  may  be  sued  for  slan- 
der. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  I  1904.] 

4.  Libel  and  Slander— Pleading — Special 
Damages. 

There  was  no  need  to  allege  special  dam- 
ages, as  in  both  counts  the  language  imputed 
was  actionable  per  se. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  S  212.] 

(Syllabus  by  the  Court) 

Action  by  the  Empire  Cream  Separator 
Company  against  the  De  Laval  Dairy  Supply 
Company.  Demurrer  to  declaration  over- 
ruled. 

The  declaration  in  this  case  contains  two 
counts;  one  for  libel,  and  the  other  for  slan- 
der. There  is  a  demurrer  to  each  of  the 
counts.  The  first  count  charges  that  the 
plaintiff  was  manufacturing  and  selling 
cream  separators,  and  that  the  defendant 
falsely  and  maliciously  published  a  defama- 
tory libel,  as  follows:  "To  traveling  and 
supervising  representatives  and  agents:  It 
may  be  of  Interest  and  business'  use  to  you  to 
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know  what  the  Empire  people  (meaning  the 
plaintiff)  are  proposing  to  do  in  a  separator 
way.  All  our  reports  indicate  that  they 
(meaning  the  plaintiff)  have  had  a  very  poor 
season  thus  far,  and  that  tbelr  (meaning  the 
plaintiff's)  trade  has  fallen  off  folly  half  in 
most  sections.  Now  we  learn  that  they 
(meaning  the  plaintiff)  have  decided  to  aban- 
don their  present  type  of  bowl  construction, 
and  have  already  made  up  the  first  lot  of 
machines  of  a  modified  'disc*  type  of  con- 
struction, going  as  far  in  this  direction  as 
they  dare  toward  an  infringement  of  the  De 
Laval  patents.  This  new  machine  (meaning 
the  machine  of  the  plaintiff)  will  not  be 
placed  on  the  market,  of  course,  until  tbey 
(meaning  the  plaintiff)  have  cleaned  up  their 
stock  of  the  present  style,  which  is  said  to  be 
very  large;  there  being  some  5,000  machines 
In  their  works,  stores,  beside  distributing 
stocks  scattered  across  the  country.  They 
(meaning  the  plaintiff)  are  said  to  be  striving 
hard  now  to  unload  these  machines  onto 
agents  and  dealers  without  restriction  as  to 
price,  so  as  to  be  free  to  put  out  the  newer 
style.  This  is  being  accomplished  so  slowly, 
though,  that  their  shop  force  has  been  very 
much  reduced,  and  the  shops  have  been  clos- 
ed down  altogether  several  alternating  weeks, 
wnich  plan  will  likely  be  continued  during 
the  summer.  It  will  certainly  be  of  Interest 
to  their  (meaning  the  plaintiff's)  agents  and 
prospective  purchasers  of  their  machines  for 
use  to  learn  that  they  are  having  unloaded 
onto  them  a  type  of  machine  that  Is  being 
abandoned  by  the  manufacturers  as  inferior 
and  too  poor  to  remain  in  the  separator  race. 
There  Is  no  doubt  of  what  Is  planned  in  this 
respect,  and  you  may  assert  it  positively 
when  there  is  occasion  to  do  so."  This  Is 
followed  by  the  words:  "Meaning  thereby 
that  the  plaintiff,  believing  the  cream  sepa- 
rators manufactured  by  It  to  be  of  defective 
and  Improper  construction  and  type  and  of 
Inferior  workmanship  and  design,  deceitfully 
and  fraudulently  induced  its  agents  and  deal- 
ers to  purchase  such  machines  upon  the  false 
representation  that  they  were  of  proper  con- 
struction and  type  and  of  proper  workman- 
ship; that  the  plaintiff  was  fraudulently 
conceanlng  from  such  agents  and  dealers 
that  it  was  about  to  abandon  tbe  manufac- 
ture of  such  machines,  and  was  about  to  sub- 
stitute a  machine  of  different  type  and  con- 
struction." Other  meanings  are  attributed  to 
the  alleged  defamatory  words,  which  need 
not  be  set  out  in  extenso. 

Argued  June  term,  1906,  before  FORT, 
GARRETSON,  and  REED,  JJ. 

Biker  &  Rlker,  for  plaintiff.  Robert  N.  Mc- 
Carter,  for  defendant 

REED,  J.  (after  stating  the  facts  as  above). 
It  is  perceived  that  the  Innuendo  declares  that 
the  meaning  of  the  defendant  In  publishing 
the  alleged  defamatory  words  was  that  the 
plaintiff,  believing  its  machines  to  be  defec- 


tive, fraudulently  Induced  Its  agents  and 
dealers  to  buy  them  upon  the  false  represen- 
tation that  they  were  of  proper  construction, 
and  that  the  plaintiff  fraudulently  concealed 
from  its  agents  and  dealers  that  it  was  about 
to  abandon  the  manufacture  of  these  ma- 
chines, and  substitute  another  type  of  ma- 
chine. The  purport  of  this  Innuendo  is  that 
the  plaintiff  lied  to  its  agents  and  purchasers, 
for  the  purpose  of  unloading  upon  them  in- 
ferior machines.  It  cannot  be  denied  that 
the  written  publication  of  a  charge  of  this 
kind  is  libelous  per  se.  If,  therefore,  the 
count  is  within  setion  106  of  the  act  of  1903 
(P.  L.  1903,  p.  568),  It  contains  a  charge  of 
libel.  This  section  permits  tbe  plaintiff  to 
aver  that  the  words  were  used  in  a  de- 
famatory sense,  specifying  such  defamatory 
sense,  without  a  prefatory  averment  to  show 
bow  such  words  were  used  in  that  sense. 
The  counsel  for  the  demurrant,  however,  in- 
sists that  tbe  words  actually  published  are 
not  in  themselves  libelous,  and  that  the  plead- 
er has  not  availed  himself  of  the  privilege 
conferred  by  section  106,  by  averring  that  the 
words  were  used  in  a  defamatory  sense  spec- 
ifying such  sense.  This  view  is  not  tenable. 
The  purpose  of  the  statute  Is  pointed  out  In 
tbe  case  of  Hand  v.  Winton,  38  N.  J.  Law, 
122.  It  was  to  enable  the  pleader  to  impute 
any  meaning  be  desired  to  the  published 
words.  Such  meaning  can  be  challenged  only 
by  denial  of  tbe  libel.  Upon  demurrer  to 
tbe  declaration,  the  Imputed  meaning  of  the 
words  complained  of  is  admitted  by  tbe  de- 
murrant The  pleader  in  the  present  case 
charged  that  the  defendant  published  a  cer- 
tain defamatory  libel,  setting  It  out  He  then 
charges  that  defendant  meant  by  such  words 
to  charge  that  tbe  plaintiff  bad  been  guilty 
of  such  conduct  as,  if  falsely  charged  and 
published  In  writing,  would  be  libelous.  It 
would  be  hypercritical  to  say  that  a  charge 
that  certain  words  were  used  In  a  defama- 
tory sense  was  within  the  statute,  and  a 
charge  that  certain  words  were  published  by 
the  defendant,  by  which  he  meant  to  charge 
certain  words  which  were  libelous,  was  aside 
from  the'  statute.  In  both  Instances  the 
words,  as  Interpreted  by  the  pleader,  are 
charged  to  be  defamatory;  that  is,  used  In 
a  defamatory  specified  sense,  and  the  sense 
is  specified.  Indeed,  upon  examining  the 
case  of  Feder  v.  Herrlck,  43  N.  J.  Law,  24, 
the  declaration  charged  that  tbe  defendant 
did  publish  a  certain  defamatory  and  libel- 
ous matter,  Betting  out  tbe  matter  and  the 
meaning  thereof,  without  otherwise  charging 
that  the  matter  was  used  in  a  defamatory 
sense.  On  demurrer,  the  declaration  was 
held  sufficient  It  is  also  observed  In  this 
case  that  tbe  meaning  attributed  to  the  alleg- 
ed defamatory  article  is  to  charge  personal 
misconduct,  and  not  merely  a  slander  of  the 
character  of  the  plaintiff's  goods.  We  think, 
therefore,  the  count  charging  the  libelous 
publication  libelous  per  se,  and  requires  no 
statement  of  special  damages  to  support  the 
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action.  In  regard* to  the  ground  taken  by 
the  demurrer  that  the  publication  was  privi- 
leged, because  made  to  Its  own  employes,  and 
that  there  was  no  charge  of  express  malice 
on  the  part  of  the  defendant  In  uttering  this 
alleged  libel,  we  think  this  point  Is  met  by 
the  express  charge  of  malice  in  the  publica- 
tion of  the  alleged  libelous  article.  Andrew 
v.  Deabler,  43  N.  J.  Law,  16-21.  Upon  the  de- 
murrer to  the  first  count,  there  should  be 
Judgment  for  the  plaintiff. 

The  second  count  of  the  declaration  sets 
out  facte  similar  to  the  first,  with  the  single 
feature  of  difference  that  In  the  flrsf  the  de- 
famatory words  are  alleged  to  have  been  pub- 
lished, while  in  the  second  they  are  alleged 
to  have  been  uttered  In  a  certain  discourse. 
The  same  points  made  in  regard  to  the  in- 
sufficiency of  the  first  count  are  repeated  as 
the  grounds  for  demurrer  to  the  second  count. 
An  additional  ground  for  demurrer  Is  that 
there  is  no  cause  for  an  action  for  slander, 
because  a  corporation  cannot  be  guilty  of 
slander.  It  is  settled  in  this  state  that  a 
corporation  may  be  guilty  of  libel,  and,  con- 
ceding the  liability  of  corporations  for  de- 
famatory words  written  by  its  officers  or 
agents,  it  Is  impossible  to  conceive  on  what 
ground  Immunity  can  be  claimed  for  It  for 
defamatory  words  spoken  by  its  officers  or 
agents. 

Another  ground  upon  which  the  demurrer 
to  the  second  count  Is  placed  Is  that  the  al- 
leged defamatory  matter  set  forth  in  the 
count  is  not  actionable  per  Be;  therefore  no 
cause  for  action  is  shown,  because  no  special 
.damage  is  alleged.  I  have  already  remarked 
that,  the  cause  for  action  set  forth  In  the 
first  count  being  for  libel,  the  allegation  of 
special  damages  was  not  essential.  If  the 
words  spoken  are  also  slanderous  per  se, 
then  no  special  damages  need  be  alleged  to 
support  the  second  count.  The  charge  seems 
to  be  clearly  that  the  defendant  imputed  to 
plaintiff  fraudulent  conduct  In  the  conduct  of 
its  business.  Language  which  Imputes  to 
one  fraud,  or  want  of  integrity  In  his  busi- 
ness, is  actionable  per  se.  Any  charge  of 
dishonesty  against  a  party  In  connection  with 
his  business,  whereby  his  character  in  such 
business  may  be  Injuriously  affected,  Is  ac- 
tionable The  cases  upon  this  point  are  col- 
lected in  25  Cyc.  p.  842.  There  was  no 
need  of  alleging  special  damages  to  sup- 
port the  count  against  a  demurrer.  Whether 
there  was  a  sufficient  allegation  of  special 
damages  therefore  need  not  be  discussed. 

It  was  pressed  upon  the  argument  that 
both  counts  were  defective  because  It  was 
charged  that  the  defendant  published  the  al- 
leged defamatory  words,  and  It  was  not  char- 
ged that  the  defendant  by  its  agents  publish- 
ed or  spoke  the  alleged  defamatory  words. 
This  point  we  have  not  considered,  as  It  was 
not  one  of  the  grounds  for  demurrer. 

There  should  be  judgment  for  the  plaintiff 
on  the  demurrer. 


06  N.  J.  L.  SS) 
FREEMAN  v.  BOARD  OF  REGISTRY  ft 

ELECTION  OF  METUCHEN. 
(Supreme  Court  of  New  Jersey.    Sept,  80, 1907.) 

1.  Mandamus—  Subjects  of  Relief  —  Elec- 
tions and  Proceedings  Relating  There- 
to. 

Mandamus  will  lie  to  compel  a  board  of 
registry  and  election  to  make  up  and  sign  such 
a  statement  of  the  result  of  a  primary  election 
as  is  required  by  P.  L.  1903,  p.  617,  I  16. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  (ft  150-157.] 

2.  Elections— Canvass  of  Returns—  Reoan- 

VAS8. 

Where,  on  mandamus  to  compel  a  board  of 
registry  and  election  to  make  up  and  sign  the 
statement  of  the  result  of  a  primary  election 
required  by  P.  L.  1903.  p.  617,  S  15,  it  is  neces- 
sary to  open  the  ballot  boxes  to  comply  there- 
with, that  course  may  be  taken. 

3.  Same— Ballots— Erasure  and  Insertion 
ov  Naves 

P.  L.  1903,  p.  603.  being  an  act  is  supple- 
ment of  the  act  to  regulate  elections  (Acts  1898, 
?.  237),  makes  sections  58  and  59  of  the  act  of 
898  applicable  to  primary  elections.  Section 
58,  p.  267,  declares  void  ballots  which  contain  a 
mark  other  than  is  permitted  by  that  act  Sec- 
tion 59  provides  that  a  voter  may  erase  from 
his  ballot  any  name  or  write  thereon  the  name 
of  any  person  for  whom  he  desires  to  vote. 
Held,  that  a  board  of  registry  and  election  at  a 
primary  election  was  without  right  to  reject,  as 
marked  ballots,  over  60  ballots  on  which  a  candi- 
date's name  was  written  in  the  same  hand- 
writing, and  that  it  was  not  essential  that  the 
voter  himself  must  have  written  the  name  of  the 
candidate. 

4.  Same  —  Pbimabt  Elections  —  Right  to 
Vote  fob  Membkb  of  Anothkb  Pabtt. 

Under  P.  L.  1898  p.  268,  ft  59,  providing 
that  a  voter  may  erase  from  his  ballot  any 
name,  or  write  thereon  the  name  of  any  person 
for  whom  he  desires  to  vote,  and  P.  L.  1903,  p. 
603,  making  section  59  applicable  to  primary 
elections,  a  member  of  one  party  may  vote  for 
a  member  of  another  party  as  the  nominee  of 
such  voter's  party,  and  there  is  nothing  in  the 
general  object  of  the  Public  Laws  of  1903  deny- 
ing such  right. 

Mandamus  by  Charles  M.  Freeman  against 
the  board  of  registry  and  election  of  Metnch- 
en.    Peremptory  writ  issued. 

W.  P.  Voorhees,  for  relator.  F.  Woodbrldge, 
for  defendants. 

SWAYZE,  J.  This  case  was  argued  before 
me  by  consent,  pursuant  to  section  261  of  the 
practice  act. 

It  is  conceded,  and  is  apparent  on  the  face 
of  the  certificate,  that  the  defendants  failed 
to  make  up  and  sign  such  a  statement  of 
the  result  of  the  primary  election  as  is  re- 
quired by  section  15  of  the  act  P.  L.  1908, 
p.  617.  This  of  itself  requires  that  a  manda- 
mus should  go  to  compel  the  performance  of 
the  plain  statutory  duty.  It  is  said  that  such 
a  mandamus  was  not  within  the  terms  of 
the  rule  to  show  cause,  but  this  involves  a 
misconstruction  of  the  rule  which  follows 
accurately  the  language  of  the  act  The  ad- 
dition of  the  clause  which  specifies  particu- 
larly a  statement  of  the  entire  number  of 
Democratic  ballots  cast  for  Freemun  was 
quite  unnecessary,  but  was  wise  In  view  of 
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the  particular  controversy  which  had  arisen. 
Its  only  effect  was  to  apprise  the  defend- 
ants of  the  special  complaint  they  would  be 
called  on  to  meet,  but  It  does  not  In  any 
way  qualify  or  limit  the  previous  language. 

In  defense  of  the  board,  it  Is  said  that  it 
is  now  Impossible  for  them  to  make  such  a 
statement  as  the  law  requires.  If  so,  the  im- 
possibility has  been  created  by  the  defendants, 
and  they  could  not  be  allowed  to  escape  the 
performance  of  their  duty  In  that  way.  They 
might  as  well  burn  the  ballots  before  count- 
ing them,  and  then  seek  to  exculpate  them- 
selves by  pleading  that  they  had  nothing  to 
count.  I  am  by  no  means  sure  that  they 
cannot  prepare  a  proper  statement  without 
opening  the  ballot  boxes;  but,  If  that  course 
Is  necessary,  it  may  be  taken.  Such  a  pro- 
ceeding is  not  a  recount.  It  is  a  mere  ascer- 
tainment of  the  result  of  the  original  count. 

I  think  the  controversy  which  has  arisen 
makes  It  proper  for  the  writ  to  contain  a 
specific  direction  as  to  the  Democratic  bal- 
lots cast  for  Freeman.  The  board  had  no 
right  to  reject  these  ballots  as  marked  bal- 
lots. It  Is  not  the  fact  that  one  ha  Hot  could 
be  distinguished  from  another.  Over  60  had 
Freeman's  name  written  on  in  the  same 
handwriting,  and  the  case  is  stronger  in 
that  respect  than  Hackett  v.  Mayhew,  62 
N.  J.  Law,  481,  41  Atl.  688,  In  which  we 
held  that,  where  the  contestant  had  written 
his  name  on  14  ballots,  It  was  a  question 
of  fact  whether  that  writing  was  a  distin- 
guishing mark.  A  more  complete  answer  to 
the  defendant's  contention  is  that  the  stat- 
ute In  terms  permits  a  ballot  to  be  marked 
In  that  way.  Sections  58  and  59  of  the  act 
to  regulate  elections  are  made  applicable  to 
primary  elections.  Section  58  makes  void 
ballots  which  contain  a  mark  "other  than  is 
permitted  by  this  act,"  and  section  59,  to  re- 
move all  doubt,  expressly  permits  a  voter  to 
write  on  his  ballot  the  name  of  any  person 
for  whom  he  desires  to  vote.  The  conten- 
tion that  the  voter  must  write  the  name  him- 
self Is  without  merit  Such  a  requirement 
would  thwart  the  very  purpose  of  most  of 
the  act,  which  is  to  secure  secrecy  of  the 
ballot  It  would  be  equivalent  to  requiring 
a  voter  who  wished  to  alter  his  ballot  to  put 
his  autograph  thereon.  Act  1898  (P.  L.  p. 
267). 

The  stress  of  the  defense  was  in  the  con- 
tention that  Freeman  was  a  Republican,  and 
that  no  Democrat  could  vote  for  him  as  the 
Democratic  nominee.  The  evidence  leaves  it 
in  doubt  whether  Freeman  was  a  Republican 
or  a  Democrat  He  seems  to  have  considered 
himself  as  a  Republican.  One  at  least  of  the 
election  board  seems  to  have  regarded  him  as 
a  Democrat  and  a  majority  of  those  who 
elected  to  vote  at  the  Democratic  primary 
evidently  thought  be  was  worthy  of  a  place 
on  the  Democratic  ticket  I  am  unable  to 
determine  the  fact  For  aught  that  the  evi- 
dence shows,  he  was  Improperly  put  on  the 
official  ballot  for  the  Republican  primary,  and 


was  himself  In  error  in  voting  as  a  Republi- 
can. 

Assuming,  however,  as  counsel  seemed  to 
concede,  that  Freeman  was  a  Republican,  I 
find  nothing  in  the  act  to  prevent  Democrats 
from  voting  for  him  at  their  own  primary. 
There  are  provisions,  of  course,  which  pre- 
vent the  name  of  a  Republican  from  being 
placed  on  an  official  Democratic  ballot  at  the 
primary;  but  this  is  because  the  law  In  es- 
tablishing definite  tests  has  to  adopt  a  some- 
what artificial  mode  of  defining  a  Democrat 
and  a  Republican,  based  upon  whether  he 
has  voWd  a  certain  ticket  and  not  upon  his 
political  principles  and  beliefs.  It  would  ex- 
alt party  names  into  a  more  Important  place 
than  they  have  ever  held  to  forbid  men  from 
voting  at  a  primary  election  for  one  whose 
political  views  pleased  them,  merely  because 
he  did  not  answer  the  artificial  definition  of 
the  statute  by  voting  at  a  previous  election 
a  ticket  with  a  particular  label ;  and  it  would 
be  quite  out  of  harmony  with  the  views  of 
most  thoughtful  men  to  Import  these  artificial 
divisions  of  parties  into  municipal  elections 
by  a  ruling  so  hard  and  fast  as  that  for 
which  the  defendants  contend.  The  language 
of  the  act  does  not  lead  to  such  a  construc- 
tion. The  permission  given  by  section  59 
of  the  act  of  1898  to  vote  for  any  person  is  as 
broad  as  words  can  make  It 

Nor  is  there  anything  in  the  general  ob- 
ject of  the  act  of  1903  which  sustains  the 
defendant's  view.  That  object  is  accomplish- 
ed when  it  is  made  sure  that  each  voter  shall 
vote  only  once  at  a  primary  election  In 
whichever  box  he  may  choose.  That  act  was 
never  meant  to  Intrust  to  an  election  board 
the  power  to  determine  without  a  hearing  to 
what  party  a  man  belongs,  and  as  a  result 
of  that  determination  to  reject  ballots  honest- 
ly cast  for  him. 

The  facts  in  the  case  are  not  in  dispute. 
The  matter  Is  one  of  public  importance  In 
which  delay  would  deprive  the  remedy  of  all 
efficacy.  A  peremptory  writ  of  mandamus 
should  issue. 


(76  N.  J.  U  212) 
HOPPEB  et  at  v.  HERRING  et  at 
(Supreme  Court  of  New  Jersey.    Sept.  19,  1907.) 

Easements — Creation— Psom  A   Pren dee- 
Persons  Entitled  to  Use. 

A.  and  B.,  tenants  in  common  of  a  tract 
of  land,  divided  it  by  a  deed  from  each  to  the 
other  of  his  undivided  one-half  interest  in  a 
moiety  of  the  tract.  The  line  which  divided  the 
portion  afterward  held  by  A.  in  severalty  from 
the  portion  held  by  B.  in  severalty,  separated  a 
mill  and  milldam  situated  on  B.'s  portion  from 
a  deposit  of  gravel  on  the  west  side  of  the  mill- 
dam  located  on  A.'s  portion.  In  the  partition 
deed  from  A.  to  B.  was  this  clause:  "The  privi- 
lege and  liberty  to  get  gravel  from  the  west  side 
of  the  milldam  to  keep  the  same  in  repair,  is 
also  granted  in  this  deed  to  the  possessor  of  the 
mill." 

Held,  that  a  right  of  profit  a  prendre  in  the 
land  of  A.  was  granted  by  A.,  which  right  was 
appurtenant  to  the  sawmill  property  of  B. 
H*ki  that   like  an  easement   the  right  was 
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attached  to  and  followed  the  property  of  B., 
and  the  burden  of  servitude  was  attached  to  and 
followed  the  property  of  A.  into  the  hands  of 
their  respective  heirs  or  purchasers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toL  17,  Easements,  f$  8-12.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  Rachel  Hopper  and  others 
against  Amelia  Herring  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Reversed. 

This  action  is  on  contract  to  recover  the 
value  of  24  loads  of  sand  which  the  defend- 
ant removed  from  the  land  of  the  plaintiff. 
The  case  was  tried  before  the  court  without  a 
jury.  The  facts  are  to  be  gathered  from  the 
pleadings  and  the  stipulations  of  counsel. 
From  these  It  appears  that  one  John  Jacobus 
Demorest,  and  one  Abraham  Jacobus  Demo- 
rest,  soon  after  the  death  of  one  Jacobus 
Demorest  about  the  year  1800,  became  own- 
ers as  tenants  In  common  of  a  farm  of  1G5 
acres.  On  June  10,  1807,  these  owners  par- 
titioned the  said  tract,  each  conveying  to  the 
other  nfs  one-half  Interest  in  about  one-half 
of  the  tract.  The  deed  from  John  J.  Demor- 
est conveyed  to  Abraham  J.  Demorest  85.20 
acres,  and  the  deed  from  Abraham  J.  De- 
morest to  John  J.  Demorest  conveyed  his  in- 
terest in  the  remaining  portion,  named  In 
the  deed  as  83.25  acres.  By  these  two  con- 
veyances, the  one-half  Interest  of  each  in  the 
whole  tract  was  changed  Into  an  Interest 
in  severalty  in  what  was  Intended  to  be  a 
moiety  of  the  whole  tract.  One  of  the  divi- 
sion lines  between  these  tracts  was  Pass 
Kach  Brook,  upon  which  was  a  sawmill  and 
mill  pond.  The  mill  and  all,  or  part  of  the 
pond,  was  upon  the  land  conveyed  to  Abra- 
ham J.  Demorest  In  the  deed  from  John  J. 
Demorest  to  Abraham  J.  Demorest  Is  this 
clause:  "The  privilege  and  liberty  to  get 
gravel  from  the  west  side  of  the  mill  dam 
to  keep  the  same  In  repair,  is  also  granted  in 
this  deed  to  the  possessor  of  the  mill."  The 
west  side  of  the  milldam  belonged  to  the 
part  conveyed  to  John  J.  Demorest.  It  was 
in  pursuance  of  the  privilege  granted  in  this 
deed  that  the  defendant  entered  upon  the 
land  of  the  plaintiff  and  took  therefrom  the 
gravel  in  question.  Abraham  J.  Demorest 
conveyed  his  portion  of  the  land  in  1817  to 
Jonannls  Perry.  Ferry  died  In  1883,  devising 
It  to  his  daughter  Margaret  Margaret  mar- 
ried John  I.  Blauvelt  They  had  a  son,  to 
whom  the  estate  came,  and  he  died  intes- 
tate, leaving  among  his  heirs  the  defendant 
Amelia  Herring.  She  holds  by  deed  of  re- 
lease from  the  other  heirs  a  title  in  severalty 
to  the  sawmill  property.  Respecting  the 
moiety  held  In  severalty  by  John  J.  Demorest 
It  Is  stipulated  that  the  title  to  It  now  re- 
sides in  the  plaintiffs.  On  these  facts  the 
trial  court  found  that  the  defendant  was 
liable  for  the  value  of  the  sand  taken.  This 
finding  was  not  put  upon  the  ground  that 


the  sand  taken  was  not  gravel,  but  was  put 
upon  the  ground  that  the  privilege  purport- 
ing to  be  granted  or  reserved  In  the  deed 
from  John  J.  to  Abraham  J.  Demorest  was  a 
license  only,  and  not  enforceable  against  the 
plaintiff. 

Argued  June  term,  1906,  before  FORT, 
GARRETSON,  and  REED,  JJ. 

R.  M.  Hart,  for  plaintiffs  in  error.  John 
S.  Mackay,  for  defendants  In  error. 

REED,  J.  (after  stating  the  facta  as 
above).  The  privilege  and  liberty  granted 
in  the  deed  from  John  J.  Demorest  to  Abra- 
ham J.  Demorest  was  a  grant  of  a  right  of 
profit  a  prendre,  namely  a  right  to'  take  a 
part  of  the  soil  or  produce  of  the  land,  such 
as  sand,  clay,  grass,  trees,  and  the  like.  In 
which  there  Is  a  supposable  value.  Ooddard 
on  Easements,  p.  7;  14  Cyc.  p.  1142,  snbd. 
B;  2  Wash,  on  Real  Prop.  p.  276;  Blewell 
v.  Tregonnlng,  8  Ad.  &  EL  654-675.  While 
by  the  weight  of  authority  a  right  of  this 
character  may  exist  in  gross — that  Is,  un- 
attached to  any  dominant  estate — the  ex- 
istence of  the  right  is  usually  attached  to 
such  an  estate.  This  is  perceivable  from 
the  old  form  of  prescribing  for  such  a  right 
which  was  termed  "prescribing  for  a  que 
estate"  that  Is,  claiming  that  for  a  period 
of  time  sufficient  to  raise  the  presumption 
of  a  grant,  the  plaintiff,  as  owner  of  a  domi- 
nant tenement  had  exercised  the  right  of 
entering  upon  the  land  of  the  defendant 
and  taking  profits  therefrom.  This  to  the 
character  of  the  defendants'  Interest  in  the 
present  case.  It  is  a  right  of  taking  gravel 
from  the  land  of  the  plaintiff  for  the  bene 
fit  of  the  property  of  the  defendant  It  U 
therefore  a  right  appurtenant  to  what  will 
hereafter  be  styled  the  sawmill  property. 

Inasmuch  as  the  defendant  claims  by  pur- 
chase or  descent  from  Abraham  J.  Demorest 
and  the  plaintiff  now  holds  the  title  once  the 
property  of  John  J.  Demorest  it  la  essen- 
tial for  the  success  of  the  defendant  that  he 
be  in  position  to  stand  upon  the  right  of 
Abraham  J.  Demorest  and  In  a  position  to 
maintain  that  the  burden  Imposed  on  John  J. 
Demorest  attached  Itself  to  the  land  which 
has  passed  to  the  plaintiff.  It  cannot  be 
denied  that  this  result  supervenes  if  the 
original  grant  was  for  the  benefit  of  the  land 
now  owned  by  the  defendant  The  doctrine 
is  settled  that  when  a  right  to  profit  in 
land  exists  as  appurtenant  to  other  lands, 
there  being  a  dominant  and  servient  estate, 
the  right  Is  regarded,  in  most  respects,  as 
an  easement  Post  v.  Pearsall,  22  Wend.  (N. 
Y.)  425;  Rltger  v.  Parker,  8  Cush.  (Miss.) 
145,  54  Am.  Dec  744;  Owen  v.  Field,  102 
Mass.  103;  Huntington  v.  Asher,  96  N.  T. 
610,  48  Am.  Rep.  652;  Goodrich  v.  Burbank, 
12  Allen  (Mass.)  459,  90  Am.  Dec.  161. 
When  such  a  condition  exists,  the  right  and 
the  burden  are  attached  to  the  respective 
tenements,  and  the  right  and  the  burden  vat- 
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spectively  passes  to  the  grantee,  devisee,  or 
heirs  of  the  original  owner.  Whether,  there- 
fore, the  devolution  of  the  right  and  the  bur- 
den accompanies  tbe  land  depends  upon  the 
fact  whether  the  right  Is  for  the  benefit  of 
a  particular  tenement  This  Is  Illustrated  by 
the  case  of  Ballly  v.  Stephens,  12  C.  B.  91. 
That  case  Involved  a  claim  of  a  prescrip- 
tive right  existing  in  the  owner  of  close  A. 
to  enter  close  B.  and  cut  and  convert  all  the 
trees  growing  thereon.  It  was  held  that  the 
grant  prescribed  for  was  too  large,  because 
the  claim  was  to  take  and  dispose  of  trees 
at  pleasure,  irrespective  of  the  needs  of  the 
land  owned  by  the  party  who  claimed  the 
profit  .The  court  distinguished  it  from  the 
case  of  Douglass  ▼.  Kendall,  Cro.  Jac.  253, 
because  In  the  latter  case  the  right  was  to 
take  thorns  that  should  grow  upon  tbe  land 
of  tbe  plaintiff  to  be  used  at  tbe  house  and 
in  the  tenement  of  the  defendant  "This 
case,"  the  court  remarked,  "falls  within  a 
class  of  cases  perfectly  well  known  to  the 
law,  holding  that  the  owner  of  an  estate  may 
claim,  as  appurtenant  to  that  estate,  a  profit 
to  be  taken  in  the  land  of  the  other  to  be 
used  upon  the  land  of  the  party  claiming  the 
profit"  In  the  case  of  Pierce  v.  Keator,  70 
N.  Y.  419,  26  Am.  Rep.  612,  A,  owning  a 
farm,  sold  a  part  of  it  to  a  railroad  company, 
reserving  to  himself  the  privilege  of  mowing 
or  cultivating  that  part  of  the  land  sold  not 
needed  for  railroad  purposes.  The  question 
was  whether  the  right  to  get  the  hay  passed 
to  the  purchaser  of  the  remaining  part  of 
the  farm.  It  was  held  that  it  did  not  be- 
cause the  right  to  mow  was  not  for  the  ben- 
efit of  the  said  remaining  land,  but  was 
for  purely  personal  purposes.  Chief  Justice 
Church,  In  delivering  the  opinion  of  the  court, 
remarked  that  the  privilege  reserved  was 
a  right  of  profit  a  prendre,  and  that  It 
might  have  been  regarded  in  the  nature  of 
an  easement  if  the  reservation  had  been 
made  to  the  grantor  on  account  of  his  being 
the  owner  of  the  farm;  but  the  reservation 
was  personal — citing  the  language  of  Chan- 
cellor Walworth,  in  Post  v.  Pearsall,  22  Wend. 
(N.  Y.)  432,  that:  "A  profit  a  prendre  in  the 
land  of  the  owner  when  not  granted  in  favor 
of  some  dominant  tenement  cannot  be  said 
to  be  a  easement,  but  an  interest  or  estate 
In  the  land  itself."  In  the  case  of  Grubb  v. 
Guilford,  4  Watts  (Pa.)  223,  28  Am.  Dec. 
700,  the  grantor  gave  to  the  grantee  tbe 
privilege  to  enter  upon  remaining  lands  of 
tbe  grantor  in  search  of  Iron  ore,  to  mine 
it  and  carry  It  away.  It  was  held  that  the 
right  was  not  appurtenant  to  the  20  remain- 
ing acres  of  the  grantor,  because  not  neces- 
sary to  the  use  or  occupation  of  the  20 
acres.  These  cases  exhibit  a  condition  where 
the  right  to  take  soil  is  personal  to  the  taker, 
and  not  for  the  benefit  of  other  lands.  The 
case  of  Huntington  v.  Asher,  96  N.  Y.  604, 
46  Am.  Rep.  692,  exhibits  a  different  situa- 
tion.   In  this  case,  A,  being  the  owner  of 


land  upon  which  was  a  mill  pond,  conveyed 
to  B.  a  half  acre  of  land  adjoining  the  mill 
pond,  and  the  right  to  take  ice  from  the 
pond,  with  the  right  and  privilege  of  access 
for  that  purpose  to  and  from  the  pond  to  the 
icehouse  to  be  located  on  the  lot  conveyed. 
The  grantee  covenanted  to  furnish  tbe  gran- 
tor, as  long  as  he  occupied  his  then  residence, 
all  the  Ice  he  required  for  family  use,  and 
to  furnish  to  the  purchaser  of  the  pond  and 
mill  the  privilege  to  the  ice  required  for  his 
family  use.  It  appears  that  the  land  was 
purchased  by  B.  for  the  declared  purpose  of 
erecting  an  Icehouse  in  which  to  store  the 
Ice  to  be  cut  from  the  pond.  B.  sold  tbe 
half  acre  so  bought  to  the  defendant  The 
plaintiff  sought  to  restrain  the  defendant 
from  entering  upon  the  property  and  exer- 
cising a  rlgbt  to  cut  tbe  ice,  under  the  clause 
already  set  out  It  was  held  that  the  privi- 
lege granted  was  not  a  license,  but  was  a 
rlgbt  to  profit  a  prendre  appurtenant  to  the 
half  acre  sold,  and  it  passed  to  the  defend- 
ant as  successor  in  title  of  B.  In  the  present 
case,  the  grant  of  the  privilege  expressly 
states  that  the  right  to  get' gravel  from  plain- 
tiff's land  Is  for  tbe  purpose  of  keeping  the 
mllldam  upon  defendant's  land  In  repair. 
A  more  conspicuous  instance  of  tbe  right  in 
one  tenement  for  the  use  and  benefit  of  an- 
other could  bardly  be  exhibited. 

It  is  insisted,  however,  that  while  the 
rights  of  the  defendant  would  be  complete 
if  the  privilege  granted  Is  to  be  regarded  as 
a  right  to  profit  in  the  soil,  yet  In  this  case 
tbe  grant  and  privilege  is  to  be  considered  as 
a  mere  license,  not  available  by  tbe  present 
owner  of  the  sawmill  property.  In  support 
of  this  theory  the  cases  of  Eckert  v.  Peters, 
55  N.  J.  Eq.  379,  36  Atl.  491,  and  East 
Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248, 
are  invoked.  In  respect  of  the  case  of  Eckert 
v.  Peters,  It  Is  sufficient  to  remark  that  it 
does  not  involve  a  right  of  profit  a  prendre 
at  all.  The  case  of  the  East  Jersey  Iron  Co. 
v.  Wright  was  this:  One  Williams  had 
granted  to  one  Rude  tbe  exclusive  right  and 
privilege  of  raising  and  removing  ore  from 
Williams'  land.  Williams  granted  to  other 
parties  the  rlgbt  to  all  the  ore,  excepting  one 
shaft,  with  tbe  right  of  digging  and  remov- 
ing tbe  ore.  The  owners  of  the  rights  and 
interests  of  the  last-mentioned  parties  filed  a 
bill  to  enjoin  tbe  owners  of  Rude's  Interest 
from  claiming  any  interest  in  the  land  under 
the  grant  from  Williams  as  against  the  com- 
plainants. It  was  held  that  the  grant  to 
Rude  was  not  a  lease,  but  merely  a  license. 
This  was  correct  for  the  right  was  one  of 
profit  a  prendre,  and  a  right  of  profit  a 
prendre  is  not  per  se  a  lease,  but  a  license. 
It  was  a  right  not  appurtenant  to  any  estate, 
but  was  a  right  in  gross.  Williams,  the 
licensor,  sold  tbe  land  out  of  which  tbe  ore 
was  to  be  taken.  It  was  held  that  after  the 
licensor  divested  himself  of  this  whole  es- 
tate In  the  land,  tbe  rigbt  granted  ceased. 
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In  other  Words,  the  burden  of  the  granted 
privilege  did  not  follow  the  lands  into  the 
hands  of  a  purchaser.  In  that  case,  also, 
there  was  no  consideration  for  the  grant. 
In  the  present  case,  the  right  is  not  In  gross, 
but  appurtenant,  and,  as  already  exhibited, 
has  the  characteristics  of  an  easement  In  de- 
volving the  benefits  and  burdens  existing  up- 
on the  dominant  and  servient  estates,  upon 
their  successive  owners.  In  this  case  there 
was  a  consideration  for  the  grant  or  reser- 
vation. It  is  apparent  that  the  theory  upon 
which  that  case  was  decided,  is  inapplicable 
to  the  facts  of  the  present  case. 

It  is  to  be  observed  that,  in  the  case  just 
mentioned,  In  support  of  the  conclusion  that 
the  grant  to  Rude  was  a  license,  and  not  a 
demise,  two  cases  were  cited.  One  is  the 
case  of  Handly  v.  Wood,  2  Barn.  &  Aid.  724, 
and  the  other  the  case  of  Funk  v.  Haldeman, 
S3  Pa.  229.  In  the  first  case,  there  was  a 
grant  of  free  liberty  to  dig  for  tin  and  all 
other  minerals  on  certain  lands  of  one 
Cortelyou,  and  metals  found  there,  to  raise 
and  prepare  them  for  sale;  to  sell  or  use 
them,  *  eta  An  action  for  ejectment  was 
brought  by  the  grantee  of  this  right,  and  the 
court  held  that  there  was  no  grant  of  min- 
erals, but  only  such  as  should  be  found,  and 
no  right  of  possession  of  the  property  which 
should  support  an  action  for  ejectment; 
"but,"  Chief  Justice  Abbott  observed,  "it  Is 
nothing  more  than  a  license  to  search  (Ir- 
revocable, Indeed,  on  account  of  its  carrying 
an  interest),  with  the  grant  of  such  of  the 
ore  only  as  could  be  found."  It  is  entirely 
settled  that  the  grant  of  profit  in  land  car- 
ried with  it  no  right  to  possession  of  the 
land.  The  right  of  profit  a  prendre  is  dis- 
tinct from  leases  of  land  from  which  a  profit 
is  to  be  taken.  It  grants  no  right  of  exclu- 
sive possession  of  land,  and  only  amounts  to 
a  license  to  go  upon  the  land  for  the  purpose 
of  taking  sand,  gravel,  grass,  or  trees;  but, 
while  it  grants  no  right  of  possession  that 
will  support  an  action  of  ejectment  against 
the  grantor,  It  Is  an  incorporeal  right  coupled 
with  an  interest,  for  the  disturbance  of  which 
an  action  will  He. 

It  Is  obvious  that  the  court,  in  Handly  v. 
Wood,  spoke  of  the  right  there  as  a  license 
in  contradistinction  to  a  lease,  and  not  in 
contradistinction  to  a  right  of  profit  a  pren- 
dre. For  the  moment  it  was  admitted  that 
the  license  was  irrevocable,  It  became  a  right 
to  take  profit  in  the  land.  In  the  other 
case  cited,  namely.  Funk  v.  Haldeman,  supra, 
one  McEnery,  owning  land,  granted  to  one 
Funk  the  privilege  of  going  upon  McEnery's 
land  for  the  purpose  of  prospecting  and 
boring  for,  and  taking  out  of  the  earth,  ore, 
oil,  etc.  McEnery  afterward  conveyed  the 
land  to  one  Haldeman,  subject  to  the  agree- 
ment with  Funk.  It  was  held  that  Funk 
did  not  get  a  lease  granting  him  possession, 
but  only  a  license.  It  was,  however,  fur- 
ther held  that  the  license  was  coupled  with 


an  interest,  and  was  not  a  mere  permission 
revocable  at  the  pleasure  of  the  licensor, 
but  a  grant  of  an  Incorporeal  hereditament 
which  is  an  estate  in  land,  and  may  be  as- 
signed to  a  third  party.  Both  of  these 
cases  Involved  rights  of  profit  a  prendre  In 
gross,  and  the  right  to  revoke  or  assign  such 
rights,  need  not  be  discussed. 

It  Is  entirely  settled  in  all  the  cases  that 
a  right  like  the  one  now  In  question  is  not 
revocable,  and  is  attached  to  and  passes 
with  the  dominant  tenement  In  no  juris- 
diction is  this  more  entirely  settled  than 
that  in  which  Funk  v.  Haldeman,  supra, 
was  decided.  Huff  v.  McCauley,  53  Pa.  209, 
91  Am.  Dec.  203;  Carnahan  v.  Brown,  60 
Pa.  23;  Grubb  v.  Grubb,  74  Pa.  25. 

Our  conclusion  is  that  the  ruling  that 
there  existed  no  right  in  the  defendant  to 
enter  the  close  of  plaintiff  and  take  gravel 
for  the  purpose  indicated,  was  erroneous. 

There  should  be  a  reversal. 


(75  N.  J.  L.  8S) 
In  re   YOUNG. 
(Supreme  Court  of  New  Jersey.    Sept  19, 1907.) 
Attorney  and  Client— Disbabment. 

In  proceedings  for  the  disbarment  of  an  at- 
torney at  law,  it  was  established  upon  evidence, 
beyond  reasonable  doubt,  that  the  attorney  had 
obtained  from  a  fellow  townsman  $100  upon 
false  representations,  by  assigning  to  him  one 
month's  salary  as  county  attorney,  which  the 
attorney  had  previously  hypothecated  to  anoth- 
er creditor ;  that  on  another  occasion  he  had 
obtained  by  false  representations  from  a  fellow 
attorney  $525,  by  the  assignment  of  a  mortgage 
for  $600  upon  the  bonse  of  a  client  of  his,  taken 
for  a  fee,  and  it  appearing  that  the  attorney, 
when  he  took  the  mortgage  from  his  client, 
who  was  a  poor  German  woman,  had  been  al- 
ready awarded  by  the  orphans'  court  $500  for 
the  alleged  services  in  her  behalf  in  the  trial  of 
a  caveat  against  her  husband's  will,  and  that 
this  amount  was  a  full  compensation  for  the 
attorney's  services,  and  that  such  mortgage 
would  not  be  enforceable  in  a  court  of  equity, 
and  that  the  assignee  was  unable  to  collect  any- 
thing upon  the  mortgage;  and  it  further  ap- 
pearing that  the  attorney  had  made  no  return 
of  any  of  the  moneys  to  obtained — it  was  held 
that  the  attorney  must  be  disbarred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  |§  53,  56.] 

(Syllabus  by  the  Court.) 

In  the  matter  of  Alexander  C.  Young.  Rule 
to  show  cause  why  the  respondent  should  not 
be  disbarred. 

Argued  June  term,  1907,  before  FORT, 
PITNEY,  and  HBNDRIOKSON,  JJ. 

Charles  C.  Black,  for  prosecutors.  Gilbert 
Collins,  for  respondent 

HENDRICKSON,  J.  The  rule  to  show 
cause  was  allowed  by  this  court  at  a  preced- 
ing term  upon  the  filing  of  the  affidavits  of 
James  Smith,  John  Eltzen,  and  John  I.  Wei- 
ler,  charging  the  respondent  who  is  an  at- 
torney at  law  of  this  state,  with  unprofes- 
sional conduct  In  three  several  respects  there- 
in set  forth.    The  rule  required  the  respond- 
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ent  to  show  came  before  this  court  why  he 
should  not  be  disbarred  or  suspended  from 
practice  because  of  unprofessional  conduct 
in  the  following  respects:  First  That  on  or 
about  the  8th  day  of  October,  1902,  the  said 
Alexander  C.  Young,  being  an  attorney  of 
this  court,  obtained  from  one  James  Smith 
the  sum  of  $100  by  false  and  untrue  state- 
ments and  representations,  in  that  he  In- 
duced the  said  James  Smith  to  loan  to  him, 
the  said  Alexander  C.  Young,  the  sum  of 
$100,  by  an  assignment  and  transfer  to  him, 
the  said  James  Smith,  of  his  salary  as  county 
attorney  for  the  county  of  Hudson,  for  the 
month  of  October,  1902,  when  he,  the  said 
Alexander  C.  Young,  had  at  that  time  al- 
ready made  an  assignment  and  transfer  of 
the  same  month's  salary  to  one  A.  Granelll, 
and  he,  the  said  Alexander  C.  Young,  at  that 
time  knew  that  the  assignment  made  to  the 
said  James  Smith  was  worthless  and  without 
value,  thereby  inducing  the  said  James  Smith 
to  part  with  the  sum  of  $100.  Second.  That 
on  or  about  the  9th  day  of  July,  1896,  the 
said  Alexander  C.  Young,  being  an  attorney 
of  this  court,  did  obtain  from  one  John 
Eitzen  the  sum  of  $125,  by  false  and  untrue 
statements  and  representations;  that  he  In- 
duced the  said  John  Eitzen  'to  loan  him,  the 
said  Alexander  G.  Young,  the  sum  of  $125, 
at  the  same  time  pledging  as  security  two 
stock  certificates,  one  being  for  six  shares 
of  stock  in  the  Avenue  C  Railroad  Company, 
which  on  its  face  showed  that  said  shares 
are  worth  $100,  and  one  for  six  shares  of 
stock  in  the  Somerset  Publishing  Company; 
that  the  said  Alexander  C.  Young  at  that 
time  represented  to  John  Eitzen  that  said 
shares  of  stock  were  of  enough  value  to  se- 
cure to  him  the  repayment  of  the  said  sum  of 
$125;  that  he,  the  said  John  Eitzen,  be- 
lieving the  statements  and  representations 
made  by  the  vaid  Alexander  C.  Young,  and 
relying  on  the  truth  thereof,  thereupon  loan- 
ed to  him,  the  said  Alexander  C.  Young,  the 
sum  of  $125;  and  that  at  that  time  he, 
the  said  Alexander  C.  Young,  knew  that 
the  two  certificates  of  stock,  one  for  six 
shares  of  stock  in  the  Avenue  C  Railroad 
Company,  and  one  for  six  shares  of  stock  in 
the  Somerset  Publishing  Company,  were 
without  value  and  worthless,  thereby  induc- 
ing the  said  John  Eitzen  to  part  with  the 
sum  of  $125.  Third  That  on  or  about  the 
27th  day  of  August,  1900,  the  said  Alexander 
C.  Young,  being  an  attorney  of  this  court, 
sold  a  bond  and  mortgage  to  John  I.  Weller 
for  the  sum  of  $525,  which  on  its  face  rep- 
resented a  security  of  $600  made  by  Cath- 
arine Schuchardt  to  Boyd  S.  Ely,  which 
purported  to  be  a  valid  and  existing  Hen 
upon  the  lands  and  premises  covered  there- 
by, he,  the  said  Alexander  O.  Young,  stating 
at  the  time  he  sold  it  that  the  bond  and 
mortgage  was  a  valid  mortgage,  and  that  it 
was  a  good  as  gold,  and  by  means  of  such 
false  statements  and  representations  induced 
the  said  John  I.  Weller  to  pay  to  him,  the 


said  Alexander  C.  Young,  therefor;  the  sum 
of  $525;  whereas,  in  point  of  fact,  the  said 
Catharine  Schuchardt  disputed  the  validity 
of  the  said  bond  and  mortgage  for  want  of 
consideration,  and  It  was  held  by  a  final  de- 
cree of  the  Court  of  Chancery  of  the  state 
of  New  Jersey  that  the  said  bond  and  mort- 
gage was  null  and  void.  That,  at  the  time 
the  said  Alexander  C.  Young  Induced  the 
said  John  L  Weller  to  pay  to  him  the  sum 
of  $525  for  the  same,  the  said  Alexander  C. 
Young  knew  that  the  said  Catharine  Schuc- 
hardt disputed  the  same,  and  that  the  said 
bond  and  mortgage  was  not  a  valid  security, 
and  that  it  was  null  and  void  for  want 
of  consideration,  thereby  inducing  the  said 
John  I.  Weller,  by  false  and  untrue  repre- 
sentations, to  part  with  the  sum  of  $525,  and 
give  it  to  him,  the  said  Alexander  C.  Young. 
Service  of  the  rule  was  duly  made,  and  tes- 
timony was  taken  upon  both  sides,  pursuant 
to  leave  given  by  the  rule,  which  we  have 
read  and  considered  In  connection  with  the 
argument  of  counsel  thereon.  We  will  take 
up  the  charges  in  the  order  named. 

As  to  charge  No.  1,  we  think  it  is  sustain- 
ed Mr.  Smith,  who  has  been  city  treasurer 
of  the  city  of  Hoboken  for  12  or  more  years, 
testified  to  making  the  loan  of  the  $100  to 
the  respondent  at  the  date  and  under  the 
circumstances  named  It  is  urged  for  the 
respondent  that  the  charge  that  the  latter 
borrowed  the  $100  from  Mr.  Smith  on  an 
assignment  of  his  salary  for  October  is  not 
strictly  true;  that  it  does  not  appear  that  the 
loan  was  at  all  conditioned  upon  the  giving 
of  the  assignment,  which,  as  counsel  urges, 
seems  to  have  been  a  voluntary  act  upon  the 
part  of  respondent  after  the  loan  was  made. 
But  a  reference  to  Mr.  Smith's  testimony,  we 
think,  shows  that  counsel  has  misunderstood 
or  misinterpreted  what  the  witness  did  say 
in  this  particular.  This  is  witness'  account 
of  what  happened:  "Q.  Just  give  the  cir- 
cumstances in  your  own  way,  Mr.  Smith. 
A.  Well,  I  also  had  a  provision  business  in 
Hoboken,  and  Mr.  Young  came  there  prob- 
ably about  4  o'clock  one  afternoon,  and  he 
said  he  was  pretty  hard  pushed,  and  wanted 
to  know  if  I  could  give  him  $100.  I  told  him 
I  didn't  have  it,  but  would  try  and  get  the 
money  for  him,  and  I  secured  the  money, 
$100,  for  him,  and  handed  it  over  to  him,  and 
he  asked  me  to  step  In  his  office  the  next 
day,  and  I  did,  and  he  gave  me  this  ac- 
knowledgment, which  he  said  he  would" — 
referring  to  the  assignment  of  salary  for 
October,  dated  October  8,  1902,  and  marked 
Exhibit  P6,  which  the  witness  had  Just  iden- 
tified in  response  to  counsel,  and  which  was 
at  this  point  offered  in  evidence.  A  little 
further  on  witness  testified:  "Q.  What  did 
Mr.  Youug  say,  if  anything,  at  the  time  he 
came  there  for  the  $100?  A.  Well,  that  he 
was  hard  up  for  money,  and  he  had  to  have 
It,  and  it  would  be  a  big  favor  If  I  could 
help  blm  out,  and  that  he  would  give  me  an 
order  on  the  board  of  freeholders  for  his 
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salary  for  October."  And  again,  a  little 
later:  "Q.  I  am  not  calling  your  attention 
to  the  document  I  am  calling  your  atten- 
tion to  the  conversation.  When  he  said  he 
was  hard  up  and  would  give  you  an  assign- 
ment of  his  salary,  was  that  before  or  after 
you  gave  him  the  money?  A.  Before."  And 
on  cross-examination  Mr.  Smith  further  testi- 
fied: "Q.  And  that  Is  about  all  that  was 
said?  A.  Yes,  sir;  about  all  that  was  said, 
except  he  told  me  what  security  he  would 
give  for  the  money.  Q-  What  security  did  he 
say  he  would  give  you  for  the  money?  A 
An  order  on  the  board  of  freeholders  for  his 
salary,  which  was  $150;  the  fifty  dollars 
to  be  returned  to  him  on  the  collection  of 
it"  It  is  further  urged  that  the  charge  of 
fraud  is  not  established,  that  the  respondent 
acted  in  good  faith  and  made  the  assignment 
of  the  October  salary  only  because  he  did 
not  know  what  months  he  had  assigned  to 
Granelli,  and  that  before  writing  out  the 
assignment  he  obtained  Oranelll's  consent  to 
change  one  of  the  month's  salary  assigned  to 
him  and  allow  respondent  to  assign  such 
month  to  Mr.  Smith.  It  Is  true  the  respond- 
ent has  testified  to  such  a  state  of  facts,  and 
says  that  he  mentioned  this  fact  to  Mr. 
Smith  when  he  executed  the  assignment  to 
him;  but  It  will  be  noticed  that  Mr.  Smith's 
testimony  is  to  the  contrary  of  this  as  cited 
above,  where  he  testifies  that  at  the  time  of 
the  loan  the  respondent  said  he  would  give 
to  Mr.  Smith,'  if  he  would  help  him  out,  an 
order  on  the  board  for  his  salary  for  October. 
It  is  further  urged,  however,  that  the  re- 
spondent's testimony  in  this  particular  should 
be  accepted  as  true,  because  it  is  corroborat- 
ed by  a  circumstance  appearing  upon  re- 
spondent's examination,  which  Is  to  the  ef- 
fect as  alleged,  that  the  word  "October"  In 
the  assignment  of  salary  to  Mr.  Smith  was 
written  over  an  erasure  of  some  other  word 
that  had  been  written  there,  not  now  dis- 
cernible. And  respondent  testified  as  to  this 
erasure  and  said:  "I  wrote  this  paper,  or 
the  body  of  it  one  time  In  my  office,  and 
then  It  had  another  month,  which  I  have 
scratched  after  speaking  to  Mr.  Granelli  and 
questioned  him  as  to  what  months  bad  been 
assigned  to  Mm.  I  went  down  stairs  and 
put  the  word  October  in  it  before  I  delivered 
it  to  Mr.  Smith."  The  exhibit  showing  the 
alteration  has  not  been  submitted  to  us; 
but,  assuming  it  to  show  the  alteration  as 
stated,  we  fall  to  see  any  special  significance 
in  the  circumstance  as  bearing  upon  the  point 
suggested  Respondent  had  previously  testi- 
fied that  Granelli,  in  response  to  his  question, 
said  he  did  not  know  what  months  had  been 
assigned  to  him,  and  that  the  papers  were 
in  the  hands  of  his  attorney,  Mr.  Allen,  but 
that  be  (respondent)  might  go  ahead  and  as- 
sign a  month's  salary  to  Mr.  Smith  and 
charge  one  he  had  assigned  to  Granelli  to 
another  month.  So  that,  not  having  learned 
which  months  he  had  assigned  to  Granelli 
when  he  made  it,  why  he  changed  the  month 


in  Mr.  Smith's  assignment  to  October  after 
erasing  a  different  month  does  not  appear, 
and  the  respondent  does  not  say.  But  had 
the  respondent  In  fact  forgotten  what  months 
he  had  assigned  to  Granelli?  The  case 
shows  that  on  March  10,  1002,  he  made  a 
formal  assignment  to  Granelli,  duly  ac- 
knowledged, in  consideration  of  $600,  of  his 
salary  for  the  months  of  May,  June,  July, 
and  August  1902.  This  transaction  with 
Mr.  Smith  was  on  October  8,  1002,  and  on 
June  23d  preceding,  the  assignment  was 
brought  freshly  to  his  mind,  for  on  that  date 
he  took  from  Granelli  a  release  in  his  own 
handwriting  of  the  months'  salary  for  July 
and  August,  and  on  the  same  date  executed 
and  delivered  to  Granelli  in  lieu  thereof  a 
transfer  to  Granelli,  drawn  In  his  own  hand- 
writing, of  his  salary  for  the  months  of 
September  and  October  in  that  year,  Instead 
of  July  and  August  Granelli's  testimony 
has  been  alluded  to  as  lending  some  support 
to  the  respondent's  testimony  in  the  par- 
ticular under  consideration.  Granelli  was 
called  by  the  prosecutor  and  testified,  and 
it  must  be  admitted,  as  counsel  suggests, 
that  his  testimony  was  somewhat  uncertain 
and  evasive.  His  testimony  reads  as  If  he 
was  an  unwilling  witness,  and  that  may  be 
accounted  for  to  some  extent  by  the  wit- 
ness' admission  that  he  had  refused  in  the 
first  instance  to  obey  the  subpoena,  and  that 
10  days  previous  he  was  with  the  respondent 
at  his  ofllce  In  New  York  and  had  supper 
with  the  respondent  and  one  of  the  latter's 
friends  over  there;  that  respondent  knew 
witness  had  then  been  subpoenaed;  and  that 
while  witness'  evidence  was  not  discussed, 
they  did  talk  about  Mr.  Weller  and  these 
proceedings.  Granelli  did  testify  on  cross- 
examination,  when  shown  Exhibit  P4,  which 
was  his  release  of  the  months  of  July  and 
August,  before  mentioned,  that  it  contained 
his  signature  and  was  correct  He  then  ad- 
mitted that  he  remembered  having  talks  with 
the  respondent  with  regard  to  permission  to 
assign  salary  to  other  persons  than  himself 
after  the  salary  had  already  been  assigned 
to  him.  He  guessed  it  was  done  in  some 
Other  cases,  but  he  could  not  say  at  any 
particular  time  or  at  any  one  time,  and,  be- 
ing further  questioned,  said  that  the  paper 
In  question  did  refresh  his  mind,  and  he  cer- 
tainly did  give  respondent  permission  in  that 
case.  He  was  then  asked:  "Q.  Now,  didn't 
you  on  other  occasions  give  him  permission 
so  to  do  when  it  was  not  evidenced  In  writ- 
ing? A.  I  wouldn't  like  to  say  so  unless  I 
saw  the  writing."  And  after  admitting  that 
respondent  used  to  come  and  ask  him  (wit- 
ness) whether  he  could  do  It  he  further  tes- 
tified :  "Q.  And  yon  know  yon  did  give  him 
permission?  A.  I  did  at  that  time,  but  I 
don't  remember  any  other  time."  We  think 
this  testimony  is  against  respondent's  con- 
tention, rather  than  In  his  favor.  The  case 
shows  that  no  release  for  October  was  made 
In  writing  by  Granelli,  nor  was  it  asked  for 


Digitized  by  VjOOQIC 


720 


67  ATLANTIC  REPORTER. 


(M.J. 


by  respondent,  nor  was  any  explanation 
made  to  Mr.  Smith  by  respondent  of  his  fail- 
ure to  do  so.  C'ranelll  drew  the  salary 
promptly  when  It  was  due.  Mr.  Smith  there- 
upon brought  suit  against  the  respondent  in 
the  Second  district  court  of  Jersey  City  on 
February  3,  1902,  and  received  judgment  for 
the  amount  of  the  loan,  but  nothing  has  been 
recovered  or  paid  thereon.  As  before  stated, 
our  conclusion  is  that  charge  No.  1  is  sus- 
tained. 

As  to  the  second  charge,  Mr.  Eltzen  testi- 
fied that  at  his  saloon  In  Hoboken  In  July, 
1806,  he  made  a  loan  to  the  respondent  of 
$185.  Be  did  not  know  exactly  the  amount 
Just  then,  but  he  thought  It  was  about  $185. 
He  loaned  the  money  In  two  payments,  one 
for  $60,  for  which  respondent  gave  him  a 
check  at  the  time  of  the  loan,  dated  ahead 
three  days,  which  he  collected  through  the 
bank.  The  other  was  for  $125,  for  which  he 
received  a  check  which  was  produced  and 
Bhown  to  witness,  dated  July  13,  1896.  Wit- 
ness Identified  the  check  produced,  and  said 
it  was  dated  six  days  ahead  by  respondent, 
and  that  this  check  for  $125  has  never  been 
made  good.  He  further  testified  that  re- 
spondent said,  when  applying  for  the  loan, 
that  he  was  very  short  of  money,  and  that 
be  had  security  for  the  money;  that  he  told 
respondent  that  he  (witness)  was  very  short 
of  money  himself,  and  then  respondent  pro- 
duced this  paper  (two  papers,  railroad  stocks), 
and  said  the  value  of  this  stock  would  cover 
the  amount  about  three  or  four  times.  Wit- 
ness then  produced  two  stock  certificates,  one 
for  6  shares  of  the  Somerset  Publishing  Com- 
pany, of  the  par  value  of  $25  each,  with 
blank  assignment  on  the  back  signed  by  the 
respondent,  the  other  for  26  shares  of 
stock  of  the  Avenue  C  Railroad  Company,  a 
New  York  corporation,  dated  March  18,  1870, 
the  par  value  being  $100  each,  and  testified 
that  these  were  the  two  stock  certificates  tbe 
respondent  gave  him.  Witness  testified  fur- 
ther that  he  had  not  endeavored  to  find  out 
whether  the  two  stock  certificates  had  any 
value;  that  he  never  tried  to  sell  them;  that 
all  he  knew  was  wbat  he  had  heard  a  person 
In  his  saloon  say,  and  also  a  lawyer  say, 
which  was  10  years  before;  that  he  had  ob- 
tained a  Judgment  on  the  check  in  a  civil 
rait,  but  received  nothing  upon  It;  that  re- 
spondent had  borrowed  money  of  him  before 
this  occasion.  Upon  the  question  of  scienter, 
the  attorney  of  Eltzen  testified  that  the  re- 
spondent was  examined  under  oath  in  sup- 
plementary proceedings  upon  the  Judgment 
before  a  commissioner  In  December,  1896, 
and  with  the  aid  of  a  copy  of  the  notes  of 
tbe  testimony  taken  in  longhand  to  refresh 
his  memory,  and  as  tbe  witness  remembered 
It  then,  respondent  said  as  to  the  value  of  the 
Avenue  C  Railroad  stock  It  was  no  good. 
Witness  could  not  remember  that  respondent 
testified  particularly  as  to  his  Somerset  Pub- 
lishing Company  stock,  and  could  only  re- 
member in  a  general  way  that  the  result  of 


his  testimony  was  that  he  was  worth  noth- 
ing. The  notes  of  the  testimony  of  the  re- 
spondent referred  to  by  the  witness,  purport- 
ing to  be  subscribed  and  sworn  to  by  respond- 
ent before  the  commissioner,  were  offered  in 
evidence,  but  the  paper  was  objected  to,  it 
being  a  typewritten  copy  of  the  original, 
which  was  not  produced  or  proved.  The  ob- 
jection must  be  sustained  and  the  contents 
of  the  supposed  aflldavit  will  not  be  con- 
sidered. The  respondent  says  In  his  testimony 
in  this  proceeding  that  be  did  not  give  to 
Eltzen  the  certificates  of  stock  named  as 
security  for  the  loan  made  to  him,  as  he  had 
done  before  for  loans  made  to  him  by  Eltzen; 
that  the  stock  In  the  Somerset  Publishing 
Company  represented  cash  he  had  paid  Into 
the  company  before  Its  incorporation,  and 
that  he  took  the  Avenue  C  stock  from  a 
person  he  had  defended  for  a  fee;  that  at 
the  time  of  this  transaction  he  took  the  pub- 
lishing company  stock  to  be  of  tbe  value  of  its 
face,  but  he  did  not  know  actually;  that 
whether  or  not  the  Avenue  C  Railroad  Com- 
pany was  an  active  company  at  that  time, 
be  did  not  know  anything  about  It,  and  told 
Eltzen  so;  that  they  discussed  this  certifi- 
cate each  time,  and  he  told  Eltzen  that  he 
did  not  know  anything  about  its  then  value 
or  prospective  value.  Mr.  Eltzen  was  not 
called  in  rebuttal  to  contradict  this  testi- 
mony of  the  respondent  Where  charges  are 
made  against  an  attorney  at  law,  looking  to 
his  disbarment,  involving  a  criminal  offense 
or  alleged  moral  obliquity,  the  court  should 
not  act  upon  them  unless  the  evidence  Is 
clear.  We  think  the  proofs  of  fraud  in  this 
second  charge  fail  to  reach  that  standard, 
and  considering  also  the  stateness  of  the 
charge,  especially  as  bearing  upon  the  weight 
to  be  attached  to  evidence  depending  upon 
the  memory  of  witnesses,  our  conclusion 
Is  that  the  Eltzen  charge  Is  not  sustained. 

As  to  the  third  charge,  Mr.  Welter,  who 
is  an  attorney  at  law  of  this  state,  has  testi- 
fied that  he  was  Induced  to  take  the  bond 
and  mortgage  in  question  on  behalf  of  him- 
self and  Mr.  Liechtenstein,  his  partner,  and 
pay  for  the  same  to  the  respondent  the  sum. 
of  $525,  the  deduction  of  $75  of  the  face  value 
being  allowed  to  cover  the  making  of  a  search, 
etc.,  under  the  circumstances;  that  the  re- 
spondent was  a  neighboring  attorney  of  theirs 
on  tbe  same  floor  of  the  Hudson  Trust  Com- 
pany; that  on  the  date  named,  August  22, 
1000,  he  came  to  witness'  office  and  said 
that  be  owned  a  mortgage  for  $600,  which 
he  had  gotten  for  a  fee  from  a  woman  named 
Catharine  Schuchardt,  and  it  was  Just  as 
good  as  gold;  that  Mr.  Llchtenstein,  wit- 
ness' partner,  wanted  to  accommodate  re- 
spondent, but  he  did  not,  and  told  the  re- 
spondent that  he  did  not  wish  to  buy  the 
mortgage;  that  respondent  came  again  and 
again,  and  was  urgent,  stating,  among  other 
things,  that  he  Just  wanted  the  money  to 
tide  him  over,  and  that  he  would  take  the 
mortgage  back  himself  at  any  time  If  wit- 


Digitized  by  VjOOQIC 


N.J.) 


IN  RE  YOUNG. 


721 


ness*  firm  did  not  want  It;  that  he  had  not 
taken  the  mortgage  from  Mrs.  Schuchardt  In 
his  own  name,  bnt  had  taken  it  in  the  name 
of  Mr.  Ely,  who  at  that  time  was  a  member 
of  the  firm  of  lawyers  of  which  he,  the  re- 
spondent, was  the  head,  so  that  after  finding 
out  the  value  of  the  property  from  a  third 
party,  witness  and  his  partner  agreed  to 
take  it,  and  the  negotiation  was  closed  by 
taking  the  assignment  of  the  bond  and 
mortgage  from  Mr.  Ely  and  giving  their 
check  for  the  amonnt  to  Mr.  Ely,  who  in- 
dorsed it  over  and  delivered  it  to  respond- 
ent in  witness'  presence.  He  further  testi- 
fied that  they  could  not  get  the  money,  and 
then  started  foreclosure  proceedings,  and 
that  at  the  trial  respondent  was  present  and 
gave  testimony,  a  copy  whereof  from  the 
stenographer  was  produced  and  identified 
by  the  witness  and  was  offered  In  evidence 
along  with  the  bill  and  answer  and  cross-bill 
of  Mrs.  Schuchardt  and  the  final  decree  there- 
on in  the  Court  of  Chancery,  dated  February 
20,  1905,  wherein  the  relief  sought  by  com- 
plainants was  denied  and  a  decree  made  in 
favor  of  Mrs.  Schuchardt  on  her  cross-bill 
that  the  bond  and  mortgage  be  surrendered 
with  a  proper  receipt  thereon  for  cancella- 
tion and  be  no  longer  a  lien,  and  the  collec- 
tion of  any  money  upon  the  bond  was  perpetu- 
ally enjoined  No  appeal  has  been  taken 
from  the  decree.  The  decree  was  advised 
by  Vice  Chancellor  Stevenson.  Objection 
was  made  to  the  offer  of  the  record  of  the 
foreclosure  proceedings,  so  far  as  being  a 
binding  decree  upon  the  respondent,  who  was 
not  made  a  party  thereto,  and  the  point  is 
raised  upon  the  argument  that  this  record 
and  decree  are  not  evidential.  We  must  so 
regard  it,  and  the  objection  thereto  must  be 
sustained.  This  ruling  does  not,  of  course, 
apply  to  the  testimony  on  the  trial  thereof 
before  the  Vice  Chancellor  by  the  respond- 
ent which  has  been  regularly  put  in  evidence. 
The  evidence  of  Mrs.  Schuchardt  therein  is 
not  in  evidence,  and  she  was  not  called  as  a 
witness  in  this  proceeding;  she  having  re- 
moved In  the  meantime  to  the  lower  part  of 
the  state.  Mr.  Weller  further  testified  that 
he  had  not  received  from  the.  respondent,  or 
from  any  other  person,  any  part  of  the  prin- 
cipal and  Interest  of  the  bond  and  mort- 
gage; that  he  had  repeatedly  asked  the  re- 
spondent to  make  the  amount  good  since  the 
decree,  but  only  once  since  he  left  the  state, 
which  was  about  the  time  Mr.  Smith  brought 
the  suit  against  him  already  referred  to  un- 
der the  first  charge. 

It  remains  to  consider  whether  the  mort- 
gage In  question  was  at  the  time  of  the  as- 
signment a  good  and  valid  security  within 
the  fair  meaning  of  the  representations,  and, 
if  it  was  not,  whether  such  invalidity  was 
known  to  the  respondent  at  the  time.  Its 
validity  is  here  challenged  on  the  ground  that 
It  was  null  and  void  for  want  of  considera- 
tion; the  contention  being  that  the  considera- 
tion named  therein  was  not  for  a  fee  due  from 
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Mrs.  Schuchardt  to  the  respondent  as  he  al- 
leged, that  provision  had  already  been  made 
by  the  orphans'  court  for  the  payment  to  the 
respondent  or  to  his  firm  of  all  that  was 
due  to  him  or  them  for  services  rendered  in 
contesting  the  will  of  Mrs.  Schuchardt's  late 
husband,  and  that  the  mortgage  was  In  fact 
wholly  without  consideration  and  void.  If 
some  part  of  the  consideration  might  be  valid, 
still  the  circumstances  under  which  the  re- 
spondent, as  the  trusted  counsel  of  Mrs. 
Schuchardt,  had  procured  the  execution  and 
delivery  of  this  mortgage  to  Mr.  Ely  for  the 
respondent,  were  such  that  the  mortgage 
would  be  unenforceable  against  her  in  a  court 
of  equity.  The  testimony  of  the  respondent  at 
the  trial  of  the  foreclosure  suit  shows  that  Mrs. 
Schuchardt,  when  she  executed  the  mortgage  In 
question,  did  not  understand  It  as  including 
in  the  amount  named  compensation  for  any 
services  beyond  those  rendered  by  the  re- 
spondent or  his  firm  In  the  contest  of  the  will 
of  her  late  husband.  The  case  had  been 
certified  to  the  Hudson  circuit  on  applica- 
tion of  the  caveator,  and  was  there  tried 
by  jury,  and  a  verdict  returned  finding 
the  will  Invalid  because  of  undue  influence. 
The  respondent  testified,  at  the  trial  in  the 
foreclosure  suit,  that  Mrs.  Schuchardt  then 
came  to  his  office  In  response  to  a  notice  from 
him,  and  then  used  these  words:  "We  had  at 
that  time  prepared  a  mortgage,  this  mort- 
gage, or  else  one  just  like  It,  with  no  amount 
in  it,  and  no  names  in  It;  the  names  being 
in  blank.  She  came  to  the  office,  and  talked 
over  the  amount  of  the  allowance  fixed  by 
the  court,  discussed  that;  and  her  remark 
was  that  that  was  all  right;  and  I  asked  her 
then,  if  we  could  not  settle  up  the  matter 
of  my  charges,  that  that  was  the  allowance 
fixed  by  the  court  and  was  to  go  to  the  firm 
of  Young,  Arrowsmlth  &  Ely,  and  I  wanted 
to  adjust  the  matter  of  my  charges,"  etc.; 
and  that  she  agreed  on  the  amount  of  $600 
for  him,  respondent,  and  then  signed  the  bond 
and  mortgage.  The  amount  allowed  by  the 
court  had  not  then  been  paid  to  counsel,  and 
whether  Mrs.  Schuchardt  understood  that  the 
mortgage  was  to  secure  the  payment  of  $600 
to  her  counsel  for  these  services,  in  addition 
to  the  $500  allowed  by  the  court,  in  the  ab- 
sence of  testimony,  must  be  left  somewhat  to 
conjecture.  But  that  she  had  no  reason  to 
believe  It  was  meant  to  Include  any  other 
services  of  respondent  than  those  performed 
In  the  will  case  seems  clear  to  us  from  his 
testimony.  If  It  was  Intended  to  Include  any 
other  services,  the  design  was  not  made 
known  to  her  on  the  occasion  mentioned. 
When  asked  later  how  he  reached  the  con- 
clusion that  Mrs.  Schuchardt  thought  he  was 
entitled  to  $600,  and  what  he  based  that 
amount  on,  he  answered:  "I  did  not  attempt 
to  go  Into  it  Item  by  Item.  Mrs.  Schuchardt 
knew  what  I  had  done,  and  I  had  no  difficulty 
whatever  In  arranging  it  with  her.  We  re- 
counted, In  a  general  way,  the  work  I  had 
done,  and  that  is  all  there  was  to  it"    Un- 
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der  the  proofs  It  Is  evident  that  this  mort- 
gage could  not  be  maintained  for  anything 
beyond  the  value  of  the  respondent's  serv- 
ices in  the  conduct  of  the  will  case.  The  $500 
was  allowed  him  by  the  judge  of  the  orphans' 
court  after  consulting  the  circuit  judge  who 
heard  the  cause,  out  of  the  estate,  which  was 
small,  and  we  are  satisfied  that  it  was  full 
compensation  for  the  services  he  and  his 
firm  had  rendered  in  the  suit  The  trial 
only  occupied  two  days,  and  perhaps  part  of 
a  third  day.  Upon  appeal  to  the  Prerogative 
Court,  the  decree  of  the  orphans'  court,  based 
on  the  verdict  of  a  jury,  was  reversed,  and 
the  will  admitted  to  probate  and  the  case 
went  no  farther.  The  effort  of  counsel  to 
have  Mrs.  Schnchardt  think  the  $500  was  for 
the  firm  alone,  and  did  not  cover  his  serv- 
ices, was  quite  Insincere.  He  conducted  the 
case  entirely,  and  his  conducting  It  In  the 
name  of  the  firm  did  not  alter  in  any  way  the 
matter  of  compensation.  Mrs.  Schucbardt 
was  a  poor  woman,  had  nothing  but  her 
home  upon  which  the  mortgage  was  placed, 
which  came  to  her  as  survivor  of  her  bus- 
band;  the  deed  having  been  made  to  them 
jointly  in  the  husband's  lifetime,  except  her 
dower  right  to  some  real  estate.  There  was 
no  evidence  that  she  had  ever  made  a  con- 
tract with  respondent  to  pay  him  for  contest- 
ing the  will.  We  think  therefore  that  the 
mortgage  was  without  any  lawful  considera- 
tion. She  had  no  one  to  advise  her  inde- 
pendently, she  was  relying  entirely  upon  the 
justice  and  good  faith  of  her  attorney,  and 
we  think  his  taking  this  mortgage  from  her, 
under  the  circumstances,  was  an  act  of  bad 
faith,  and  in  effect  a  gross  fraud  upon  her 
rights.  Some  of  the  circumstances  which 
further  Indicate  the  want  of  good  faith  are 
the  respondent's  preparing  the  mortgage  be- 
forehand, his  making  It  payable  in  30  days, 
when  he  knew  she  had  no  money  to  pay  with, 
and  when  he  assigned  It,  although  he  had 
told  her,  he  says,  If  he  did  so  he  would  make 
arrangements  that  she  should  have  a  year, 
he  did  not  keep  his  promise.  We  also  think 
that  such  a  mortgage  would  not  be  enforce- 
able in  equity  against  the  mortgagor.  It  is 
needless  to  say  we  think  the  respondent,  who 
had  been  a  practicing  lawyer  of  this  state 
for  many  years,  knew  of  the  invalidity  at- 
taching to  this  mortgage  when  he  made  the 
representations  complained  of. 

It  was  suggested  by  the  learned  counsel  for 
the  respondent  that  each  of  these  charges 
involves  a  criminal  offense,  and  that  they  do 
not  affect  him  as  an  attorney,  but  touch  his 
conduct  as  an  Individual  only;  that,  al- 
though there  is  no  inflexible  rule  that  dis- 
barment for  such  a  cause  should  be  delayed 
until  there  has  been  a  conviction  of  the  of- 
fense, yet  if  the  evidence  is  conflicting,  and 
If  a  reasonable  doubt  of  guilt  exists,  the  court 
should  not  proceed  summarily,  but  leave  the 
case  to  be  determined  by  a  Jury — citing  Ex 
parte  Wall,  10T  U.  S.  285,  2  Snp.  Ct.  56», 
27  L.  Ed.  552.     It  must  be  said,  however, 


that,  as  to  the  third  charge,  we  think  that  the 
respondent,  in  addition  to  an  Indictable  of- 
fense, stands  charged  In  effect  with  unpro- 
fessional conduct  In  his  dealings  with  Mrs. 
Schuchardt,  his  client,  and  the  same  has 
been  one  of  the  subject-matters  of  the  In- 
vestigation. And  it  must  be  observed,  also, 
that  the  charges  under  consideration  do  not 
emanate  directly  from  private  prosecutors. 
but  are  presented  on  behalf  of  the  Hudson 
County  Bar  Association,  and  that  the  charg- 
es affecting  the  respondent  In  both  of  the 
aspects  named  are  naturally  grouped  together. 
The  Indictable  offenses  charged  were  probably 
barred  by  a  statute  of  limitation.  We  think 
this  case  may  be  classed  with  the  group  of 
cases  referred  to  by  Mr.  Justice  Bradley  in 
Re  Wall,  supra,  In  which  it  is  proper  to 
proceed   without   such  previous   conviction. 

It  is  also  suggested  that,  In  view  of  the 
grave  results  to  the  respondent  that  may  fol- 
low disbarment,  we  should  further  hesitate 
to  Impose  it  if  reasonable  doubt  be  left,  es- 
pecially since  the  respondent  has  voluntarily 
removed  from  the  state  and  can  no  longer 
practice  here.  But  the  charges  are  estab- 
lished, we  think,  with  that  degree  of  proof, 
and  there  is  a  well-defined  duty  which  be- 
longs to  the  courts  in  cases  of  this  kind,  un- 
pleasant though  it  be.  Attorneys  are  officers 
of  the  court  and  liable  to  disbarment,  not 
only  for  the  commission  of  Indictable  offenses, 
but  "for  any  ill  practice  attended  with  fraud 
and  corruption  and  committed  against  the  ob- 
vious rules  of  justice  and  common  honesty." 
1  Bac.  Abr.  506.  "Also  for  base  and  unfair 
dealings  towards  their  clients  in  the  way  of 
business,"  eta,  "or  demanding  fees  for  busi- 
ness that  never  was  done,"  etc.,  and  "for  other 
such  like  gross  and  palpable  abuses."  Id.  p. 
507.  These  salutary  principles  have  frequent- 
ly found  expression  in  this  court,  in  many 
cases,  not  necessary  to  be  cited,  and  we  find 
ourselves  unable  to  avoid  the  unpleasant  duty 
of  Imposing  the  penalty  of  disbarment  upon 
the  respondent. 

The  rule  to  show  cause  will  be  made  ab- 
solute, and  a  rule  may  be  entered  revoking 
the  respondent's  license  and  striking  his  name 
from  the  roll  of  attorneys. 


MEAD  v.  OWEN. 


(80  Vt  ffl) 


(Supreme  Court  of  Vermont.    Addison.    Sept  8, 
1907.) 

1.  Tenancy  in  Common— Chops  and  Other 

PnODUCTS. 

Plaintiff,  who  resided  on  a  farm,  contracted 
to  let  defendant  occupy  free  of  rent  one  of  the 
tenement  houses  on  the  farm  and  carry  on  the 
same  for  a  term  of  years.  Each  party  was  to 
furnish  certain  things  for  the  farm  and  each 
have  produce  for  his  family  use  without  account- 
ing for  it.  Defendant,  according  to  plaintiff's 
claim,  was  to  sell  everything  produced  and  di- 
vide the  profits  with  plaintiff  each  month,  and 
according  to  his  own  claim  the  products  were 
to  be  divided ;  each  party  Belling  his  half.    Held, 
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that   plaintiff  and  defendant  were  tenants  in 
common  of  the  products  of  the  farm. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §{  1367-1400.] 

2.  Landlord  and  Tenant— Relationship. 

Plaintiff,  who  resided  on  a  farm,  contracted 
to  allow  defendant  to  occupy  free  of  rent  one  of 
the  houses  on  the  farm  and  carry  on  the  same 
for  a  term  of  years.  Each  party  was  to  furnish 
certain  things  for  the  farm,  and  the  crops  were 
to  be  sold  and  proceeds  divided.  Held,  that  the 
relation  of  landlord  and  tenant  did  not  exist  be- 
tween the  parties  as  to  the  house,  but  that  de- 
fendant's occupancy  was  a  mere  incident  of  his 
carrying  on  the  farm,  and  an  action  would  not 
lie  against  him  to  recover  possession  of  the 
house,  under  V.  S.  1560,  providing  that,  when 
a  lessee  holds  possession  without  right,  the  per- 
son entitled  to  possession  may  have  a  writ  to 
restore  him  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  8  1355.] 

S.  Principal  and  Agent— Authobity  Con- 
ferred—Abbitbator. 

An  appointment  as  arbitrator  and  agent  to 
settle  differences  with  another,  who  had  been  oc- 
cupying a  house  on  a  farm  under  an  agreement 
whereby  he  was  to  carry  on  the  farm  on  shares, 
does  not  carry  with  it  authority  to  extend  the 
time  within  which  the  house  may  be  occupied 
to  the  time  of  settlement, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  f§  332,  333.] 

4.  Witnesses— Competency  —  Husband    and 
Wife. 

Where,  in  an  action  under  V.  S.  1560  to 
recover  possession  of  a  house,  the  defense  was 
that  defendant  was  trying  to  effect  a  settle- 
ment and  was  to  move  when  the  settlement  was 
made,  evidence  by  the  wife  that  she  had  heard 
him  say  that  he  was  willing  to  go  if  he  could 
get  a  satisfactory  settlement  was  not  within 
Acts  1904,  p.  78,  No.  60,  forbidding  a  wife  to 
testify  against  her  husband  as  to  any  conversa- 
tion had  by  him  to  her  or  to  another  person. 
SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  60,  Witnesses,  f  130.] 

Exceptions  from  Addison  County  Court; 
WUlard  W.  Miles,  Judge. 

Action  by  Cynthia  S.  Mead,  administratrix, 
against  Fred  A.  Owen.  Judgment  for  plain- 
tiff, and  defendant  excepts.  Reversed  and 
remanded. 

Davis  &  Russell,  for  plaintiff.  H.  S.  Peck 
and  F.  L.  Fish,  for  defendant 

TYLER,  J.  The  plaintiff  brought  this  suit 
under  V.  S.  1560,  to  recover  possession  of  a 
certain  dwelling  house  situated  upon  her 
farm,  claiming  that  the  defendant  was  hold- 
ing over  after  the  termination  of  a  lease 
ftom  her.  The  section  of  the  statute  relied 
upon  reads:  "When  the  lessee  of  lands  or 
tenements,  whether  the  lease  is  by  writing 
or  parol,  or  when  a  person  holding  under  such 
lease,  holds  possession  of  said  demised  prem- 
ises without  right  after  the  determination 
of  the  lease  by  its  own  limitation,  or  after 
breach  of  a  stipulation  contained  in  the  lease 
by  the  lessee  or  a  person  holding  under  him, 
the  person  entitled  to  the  possession  of  the 
premises  may  have  from  a  justice  a  writ  to 
restore  him  to  the  possession  thereof."  The 
defendant  contends  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  the 
plaintiff  and  himself,  and  therefore  that  the 


case  does  not  fall  within  the  terms  of  this 
section. 

It  appeared  that  the  plaintiff,  as  adminis- 
tratrix of  her  deceased  husband's  estate,  re- 
sided upon  a  farm  in  Addison  county  be- 
longing to  the  estate,  and  that  prior  to 
March,  1902,  she  made  an  oral  agreement 
with  the  defendant  by  which  he  was  to  oc- 
cupy, free  of  rent  or  expense,  one  of  the  tene- 
ment houses  situated  on  the  farm  and  carry 
on  the  farm  for  a  term  of  years,  while  the 
plaintiff  was  to  continue  to  live  in  the  farm- 
house and  use  a  portion  of  the  horse  barn. 
"His  occupancy  of  the  tenement  house  was 
a  part  of  the  agreement  under  which  he  oc- 
cupied to  carry  on  the  whole  farm."  He 
was  to  have  "the  exclusive  possession  of  the 
tenement  house,"  and  "neither  party  was  to 
interfere  with  the  other  in  the  exercise  of 
such  possession  by  each."  Each  party  was 
to  furnish  certain  things  for  the  farm,  and 
each  was  to  have  a  sufficient  amount  of  the 
produce  for  family  use  without  accounting 
for  It  It  was  a  dairy  farm,  and  it  was 
agreed  by  the  parties  that  the  milk  should 
be  carried  to  a  creamery  and  the  checks  re- 
ceived therefor  divided  between  them.  The 
defendant  was  to  sell  everything  that  was 
produced  and  divide  the  profits  with  the 
plaintiff  every  month,  and  by  "profits"  it  was 
meant  that  all  the  expenses  Incident  to  run- 
ning the  farm  were  to  be  deducted  from 
the  Income  and  the  remainder  be  divided 
monthly.  The  plaintiff  guaranteed  the  de- 
fendant $35  a  month  above  his  expenses, 
and  claimed  that  the  agreement  was  for 
only  two  years  from  March  4,  1902.  The  de- 
fendant claimed  that  the  agreement  was  that 
he  should  carry  on  the  farm  upon  shares 
or  at  the  halves  until  Mrs.  Mead's  daughter, 
then  13,  should  become  of  full  age;  that 
he  was  to  have  half  the  crops  and  half  the 
Income  "In  the  usual  way  of  figuring  at  the* 
halves";  and  that  he  and  the  plaintiff  were 
to  make  partial  settlements  from  time  to 
time.  The  defendant  moved  into  the  tene- 
ment house  In  March,  1902,  and  began  work 
under  the  contract. 

It  appeared  that  the  parties  made  several 
settlements  and  divided  the  net  income;  that 
in  the  second  year  some  differences  arose 
which  they  agreed  to  arbitrate ;  that  on  Feb- 
ruary 28,  1904,  they  chose  arbitrators,  who 
commenced  their  hearing  one  or  two  days 
afterwards,  in  the  house  now  in  suit  and 
had  nearly  completed  it  when,  on  March  6th, 
the  plaintiff  revoked  the  agreement  to  ar- 
bitrate and  on  the  following  day  brought 
this  suit  without  previous  notice  to  the 
defendant  to  vacate  the  premises.  The  de- 
fendant was  then  living  In  the  house  In  ques- 
tion, taking  care  of  the  stock  and  produce, 
with  the  knowledge  of  Mrs.  Mead  and  her 
agent  He  then  owned  a  half  interest  in  the 
stock  and  produce,  and  claimed  a  large  bal- 
ance bis  due  on  settlement  The  parties  did 
not  differ  essentially  in  their  respective  ver- 
sions of  the  agreement ;  for  there  is  no  legal 
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distinction  between  dividing  the  products, 
each  party  selling  his  half,  and  one  party 
selling  the  whole  and  dividing  the  money  be- 
tween them. 

1.  Under  the  decisions  of  this  court  the 
plaintiff  and  defendant  were  tenants  in  com- 
mon of  the  products  of  the  farm.  Aiken  v. 
Smith,  21  VL  172 ;  Frost  v.  Kellogg,  23  Vt 
306;  Willmarth  v.  Pratt,  56  Vt  474;  WiUard 
v.  Wing,  70  Vt  123,  39  AtL  032,  67  Am.  St 
Rep.  657.  This  doctrine  is  recognized  in  the 
recent  cases  of  Sowles  v.  Martin  et  al.,  76 
Vt  180,  66  Atl.  979,  and  Hunt  v.  Rublee,  76 
Vt  448,  68  Atl.  728.  But  this  is  not  deter- 
minative of  the  legal  quality  of  the  defend- 
ant's occupancy  of  the  house ;  for,  though  he 
carried  on  the  farm  and  occupied  the  house 
under  one  agreement,  he  had  the  "exclusive 
possession"  of  the  house,  which  precludes  the 
Idea  of  a  tenancy  in  common. 

2.  The  important  question  in  the  case  la 
whether  the  relation  of  landlord  and  tenant 
existed  between  the  parties,  or  whether  the 
defendant's  occupancy  of  the  tenement  house 
was  not,  under  the  contract,  a  mere  Incident 
to  his  carrying  on  the  farm.  If  it  was  the 
latter,  this  action  will  not  lie ;  for  this  court 
has  uniformly  held  it  essential  to  the  mainte- 
nance of  this  form  of  action  that  the  relation 
of  landlord  and  tenant  must  exist,  and  that 
this  remedy  can  only  be  resorted  to  when  the 
tenant  holds  possession  of  the  premises  after 
his  right  to  occupy  has  terminated.  Pitkin 
T.  Burch,  48  Vt  621;  Baldwin  v.  Skeels,  51 
Vt  121 ;  Barnes  v.  Tenney,  62  Vt  667;  Horan 
v.  Thomas,  60  Vt  825,  13  Atl.  667.  The  ques- 
tions involved  require  a  consideration  of  the 
authorities  upon  the  subject  of  incidental 
occupancy. 

In  Hughes  v.  Overseers  of  Chatham,  6  M. 
6  G.  64,  the  question  was  whether  a  master 
ropemaker  occupied  a  certain  house  in  the 
royal  dockyard  as  tenant  or  as  a  servant 
of  his  employer,  as  affecting  poor  rates  and 
his  right  to  vote.  The  house  belonged,  to  the 
lords  of  the  admiralty.  Hughes  paid  no  rent 
for  the  house,  but  occupied  It  as  a  part  re- 
muneration for  his  services.  If  he  had  not 
had  the  house,  he  would  have  had  an  allow- 
ance for  a  house  in  addition  to  his  salary. 
Tindal,  C.  J.,  held  that  a  master  might  pay 
his  servant  by  conferring  on  him  an  Interest 
In  real  property,  either  In  fee,  for  years,  at 
will,  or  for  any  other  estate  or  interest;  but 
that  a  servant  might  occupy  a  tenement  of 
bis  master,  not  by  way  of  payment  for  his 
services,  but  for  the  purpose  of  performing 
them;  "that  he  might  not  be  permitted  to 
occupy,  as  a  reward,  in  the  performance  of 
his  master's  contract  to  pay  him,  but  re- 
quired to  occupy  In  the  performance  of  bis 
contract  to  serve  his  master;"  •  *  •  that 
"as  there  was  nothing  in  the  facts  stated  to 
show  that  the  claimant  was  required  to  oc- 
cupy the  bouse  for  the  performance  of  his 
services,  or  did  occupy  it  in  order  to  their 
performance,  or  that  It  was  conducive  to  that 
purpose  more  than  any  house  which  he  might 


have  paid  for  In  any  other  way  than  by 
his  services,  and  as  the  case  expressly  finds 
that  he  had  the  house  as  part  remuneration 
for  his  services,  we  cannot  say  that  the  con- 
clusion arrived  at  by  the  revising  barrister 
is  wrong."  The  revising  barrister  had  found 
that  the  plaintiff  occupied  the  house  as  ten- 
ant 

A  distinction  is  thus  clearly  drawn  between 
the  occupancy  of  a  house  as  an  incident  of 
the  occupant's  employment,  it  being  immate- 
rial to  him  whether  be  occupy  that  house  or 
another  at  the  employer's  expense,  and  an  oc- 
cupancy that  is  for  the  employer's  benefit 
Of  the  former  class  is  where  a  man  is  em- 
ployed in  a  public  office  and  is  allowed  to  live 
in  a  house  upon  the  premises  belonging  to 
the  government  It  is  not  considered  the 
dwelling  house  of  the  occupant  The  same 
is  true  where  the  occupier  is  a  servant  of  a 
public  company.  See  cases  cited  in  plaintiff's 
brief  in  Hughes  v.  Overseers.  The  same  rule 
was  applied  in  Chatard,  Bishop,  v.  O'Dono- 
van,  80  Ind.  20,  41  Am.  Rep.  782,  where  a 
priest,  holding  his  place  at  the  will  of  the 
bishop  of  the  diocese,  occupied  the  church 
property,  including  a  dwelling  house.  As  his 
occupancy  was  connected  with  the  service 
and  was  required  for  the  better  performance 
of  It  it  was  therefore  held  to  be  that  of  a 
servant  and  not  that  of  a  tenant 

A  nobleman,  for  instance,  would  have,  at- 
tached to  his  manor,  a  coachman's  house  and 
a  gardener's  house.  His  coachman  and  gar- 
dener would  be  expected  to  occupy  their  re- 
spective houses  for  his  convenience  and  on  ac- 
count of  their  location  with  reference  to  the 
work  to  be  performed.  As  Lord  Mansfield 
said  in  King  v.  Stock,  2  Taunt  340 :  "Many 
servants  have  houses  given  them  to  live  in, 
as  porters  at  park  gates.  If  a  master  turns 
away  his  servant,  does  It  follow  that  he  can- 
not evict  him  till  the  end  of  the  year?"  In 
such  cases  it  is  clear  that  the  occupancy  is 
a  mere  Incident  of  the  employment  and  does 
not  partake  of  the  nature  of  a  tenancy. 

In  Davis  et  al.  v.  Williams,  130  Ala.  530, 
30  South.  488,  54  L.  R.  A.  749,  89  Am.  St  Rep. 
55,  Williams  built  a  bouse  for  the  Davlses  on 
their  land  and  occupied  it  about  two  years 
while  he  was  "looking  after  business"  for 
them.  Apparently  nothing  was  said  about 
rent  until  the  end  of  two  years,  when  Wil- 
liams began  to  pay  $5  a  month  as  rent  It 
was  held  that  his  occupancy  of  the  house  for 
the  two  years,  being  for  the  purpose  of  look- 
ing after  the  business  of  the  other  parties, 
did  not  create  the  relation  of  landlord  and 
tenant  but  was  that  of  employer  and  em- 
ploye, or  of  master  and  servant ;  that  it  was 
a  part  of  the  contract  for  service,  and  op- 
erated as  a  portion  of  the  consideration  of 
the  agreement 

Haywood  v.  Miller,  3  Hill  (N.  T.)  90.  la 
often  cited  upon  this  question.  In  that  case 
the  defendant  hired  the  plaintiff  to  work  on 
the  defendant's  farm  for  a  year  and  the 
plaintiff's  wife  to  do  housework.    There  was 
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a  dwelling  boose  on  the  farm,  Into  which  the 
plaintiff  moved  with  his  family.  Some  dif- 
ferences arose  between  the  parties,  and  the 
defendant  entered  the  house  and  put  the 
plaintiff  out  of  It  The  Supreme  Court  said 
that  It  was  assumed  by  the  contract  that  the 
defendant  should  furnish  a  house  for  the 
plaintiff;  "that  every  master  agrees  to  fur- 
nish a  house,  or  house  room,  which  is  the 
same  thing,  for  his  domestic  servants." 
Held,  that  the  relation  of  the  parties  was 
tbat  of  master  and  servant 

It  is  apparent  from  the  foregoing  authori- 
ties tbat  whether  the  occupancy  of  a  house 
is,  in  a  given  case,  that  of  a  tenant  or  of  a 
servant  or  employe,  depends  upon  the  lan- 
guage of  the  agreement  and  the  attending 
circumstances.  As  Church,  C.  X,  said  in 
Kerralns  v.  People,  60  N.  Y.  226,  19  Am. 
Rep.  158,  the  question  depends  upon  the  na- 
ture of  the  holding,  whether  it  Is  exclusive 
and  Independent  of,  and  in  no  way  connected 
with,  the  service,  or  whether  it  Is  so  con- 
nected, or  is  necessary  for  Its  performance. 
In  that  case  the  plaintiff  in  error  agreed  to 
work  for  a  year  for  Son  in  his  mill  at  13 
shillings  a  day  and  have  the  use  of  a  house 
that  belonged  to  the  mill  property,  the  same 
house  that  he  had  before  occupied.  Son,  for 
cause,  discharged  the  plaintiff,  ordered  him 
out  of  the  house,  and  went  with  men  to 
throw  out  his  furniture.  The  question  was 
whether  the  plaintiff  was  in  occupancy  as  a 
tenant  or  as  a  servant  Held,  that  the  occu- 
pancy was  incidental  to  the  employment 
The  case  was  precisely  like  Cbatard  v.  O'- 
Donovan,  supra.  In  such  cases  the  occupan- 
cy is  clearly  Incident  to  the  employment; 
that  Is,  dependent  upon  It,  appertaining  to  It 
so  that  the  Idea  of  remuneration  does  not  en- 
ter Into  the  case. 

The  tests  are  clearly  stated  in  24  Cyc.  880: 
Where  an  agent  is  placed  In  possession  of 
premises,  by  the  owner,  for  the  management 
thereof,  he  Is  not  a  tenant;  nor  where  an 
empk>y6  is  allowed  to  occupy  his  employer's 
premises  does  he  become  a  tenant  in  case 
the  employer  has  general  control  and  super- 
vision over  the  premises  so  occupied;  nor 
does  the  employs  become  a  tenant  where  his. 
occupancy  Is  connected  with  the  service,  or 
Is  required  by  the  employer  for  the  necessary 
or  better  performance  of  the  service.  "But" 
says  the  writer  of  the  text  "where  the  con- 
trol Is  parted  with,  the  tenant  will  not  be  re- 
garded as  occupying  as  a  servant  or  agent 
although  other  circumstances  may  point  to 
such  relation."  The  same  rules  are  given  in 
18  Am.  &  Bng.  Enc.  171.  These  rules  seem 
to  be  established  by  abundant  authority. 

This  question  is  well  considered  In  Bow- 
man v.  Bradley,  24  Atl.  1062,  152  Pa.  351, 
17  L.  B.  A.  213.  There  It  appeared  tbat  the 
defendant  owned  a  farm,  and  hired  the  plain- 
tiff and  bis  family  to  do  certain  kinds  of 
work  upon  it,  for  which,  by  the  agreement 
the  plaintiff  was  to  receive  $1  a  day  and 
the  use  of  a  bouse  upon  the  premises  to  be 


occupied  by  himself  and  family.  In  an  ac- 
tion of  trespass  for  an  alleged  wrongful 
ejectment  the  question  was  about  the  dura- 
tion of  the  contract— the  plaintiff  claiming  it 
was  for  a  year;  the  defendant  that  it  was 
terminable  at  bis  pleasure.  The  court  said 
that  while  the  terms  of  the  contract  so  far 
as  the  parties  differed,  were  for  the  Jury  to 
determine,  the  terms  being  fixed,  their  legal 
import  was  for  the  court  to  declare,  and 
laid  down  the  rule  that  the  occupancy  of  a 
house  by  a  farm  hand  and  his  family,  who 
are  hired  to  do  work  connected  with  the 
farm  for  a  certain  price  per  day  and  the  use 
of  the  house  to  live  In,  Is  Incidental  to  the 
employment  and  the  right  .thereto  ceased 
with  the  service.  The  court  followed  the 
English  cases,  holding  that  the  plaintiff  had 
no  independent  right  of  possession ;  that  his 
possession  of  the  house,  land,  animals,  and 
farming  implements  was  the  possession  of 
his  employer;  that  it  was  "an  incident  of 
the  hiring,"  and  "must  fall  with  the  princi- 
pal." The  occupancy  was  likened  to  that  of 
a  porter  to  a  porter's  lodge;  to  that  of  do- 
mestic servants  to  the  rooms  which  they  oc- 
cupy in  the  house  of  their  employer. 

Applying  these  rules  to  the  present  case, 
was  the  defendant  a  tenant  of  the  plaintiff 
In  the  occupancy  of  the  house,  or  was  his 
occupancy  of  It  a  mere  incident  to  his  carry- 
ing on  the  farm?  Church,  C  J.,  In  the  opin- 
ion referred  to,  quoted  from  the  opinion  of 
Tlndall,  C  J.,  In  Hughes  v.  Overseers,  be- 
cause, as  he  said,  "it  lays  down  concisely  the 
correct  rule  for  determining  the  question  in- 
volved In  this  class  of  cases."  In  that  opin- 
ion, as  we  have  shown,  the  English  Chief 
Justice  made  the  essential  requirements  of 
an  incidental  occupancy  that  It  was  neces- 
sary that  the  employe  should  occupy  the 
house  for  the  performance  of  bis  services,  or 
did  occupy  It  in  order  to  their  performance, 
or  that  it  was  conducive  to  that  purpose 
more  than  any  house  that  he  might  have 
hired.  In  the  present  case  It  appears  that 
this  tenement  house  was  on  the  farm,  and 
that  it  was  agreed  that  the  defendant  should 
occupy  It  free  of  rent  It  cannot  be  said 
that  It  was  Immaterial  to  him  whether  he  oc- 
cupied this  house  or  another  that  he  might 
hire  at  the  plaintiff's  expense;  for  the  case 
does  not  show  that  another  house  was  avail- 
able. This  one,  situated  upon  the  farm, 
would  presumably  be  more  convenient  for 
the  defendant  In  that  employment  than  one 
more  remote,  so  that  In  this  sense  his  em- 
ployment required  his  occupancy  of  this 
bouse.  It  is  fairly  inferable  from  what  ap- 
pears that  both  parties  considered  that  the 
defendant's  occupancy  of  this  house  was 
more  conducive  to  his  employment  than  any 
other  one  would  be.  If,  indeed,  another  was 
available.  This  brings  the  case  within  the 
rules  laid  down  by  Tlndall,  C.  J. 

It  was,  of  course,  competent  for  the  par- 
ties to  have  created  In  one  contract  the  re- 
lation between  them  of  tenants  in  common 


Digitized  by 


Google 


726 


67  ATLANTIC  REPORTER. 


(Vfc 


as  to  the  products  of  the  farm  and  that  of 
landlord  and  tenant  as  to  the  house  occupied 
by  the  defendant  He  might  have  been  a 
lessee  of  the  house,  whatever  his  relation 
to  the  farm  and  crops,  and  that  without  an 
agreement  to  pay  rent  But  the  fact  that 
there  was  an  express  agreement  that  he 
should  not  pay  rent  tends  to  show  that 
the  parties  regarded  the  occupancy  as  in- 
cident to  the  employment  At  all  events 
this  was  the  legal  effect  of  the  agreement. 
This  construction  gives  effect  to  the  words: 
"The  occupancy  of  the  tenement  house  was  a 
part  of  the  agreement  under  which  he  oc- 
cupied to  carry  on  the  farm."  The  defend- 
ant's possession  was  in  law  the  possession 
of  the  plaintiff.  In  accordance  with  the  views 
above  expressed,  we  hold  that  the  relation 
of  landlord  and  tenant  did  not  exist  between 
the  plaintiff  and  the  defendant  in  respect  to 
the  house,  and  that,  as  this  relation  must 
exist  and  there  must  be  a  wrongful  holding 
over  by  the  tenant  after  the  termination  of 
his  lease,  this  form  of  action  is  not  applicable 
to  the  case.  The  defendant's  motion  for  a 
verdict  should  have  been  granted. 

The  defendant  testified  that  he  was  In- 
duced to  sign  the  arbitration  agreement  by 
the  promise  of  the  plaintiff's  agent  Brown- 
ell,  that  if  he  would  sign  It  he  might  remain 
In  the  house  until  a  settlement  was  made. 
If  this  were  a  fact,  the  suit  was  prematurely 
brought  Brownell  denied  making  the  prom- 
ise, and  the  plaintiff  denied  his  authority  to 
make  It  It  is  unnecessary  to  decide  whether 
a  naked  promise  by  the  plaintiff  to  tempora- 
rily extend  the  defendant's  term  of  occupancy 
precluded  her  bringing  a  suit  without  notice 
to  the  defendant  to  vacate.  It  is  sufficient 
to  say  that  the  court  submitted  to  the  Jury 
the  precise  question  raised  by  the  testimony 
—whether  there  was  an  extension  of  time  in 
consideration  of  the  defendant's  signing  the 
agreement.  The  Jury  evidently  did  not  find 
such  promise.  There  was  no  error  in  this 
Instruction. 

The  court  also  properly  submitted  to  the 
jury  to  find  whether — if  they  found  that 
Brownell  made  the  promise — he  had  author- 
ity to  make  It  His  appointment  as  arbitrator 
and  agent  to  settle  with  the  defendant  did 
not  carry  with  It  authority  to  extend  the 
tenancy. 

The  plaintiff's  evidence  tended  to  show  that 
prior  to  March  4, 1906,  the  defendant  had  sev- 
eral times  announced  his  Intention  not  to  re- 
main on  the  farm  after  that  time,  and  that 
on  one  occasion  he  said  he  would  not  remain 
after  March  4th.  The  defendant's  wife  was 
introduced  by  him  as  a  witness  and  testified 
about  conversations  that  she  had  heard  her 
husband  have  with  other  persons.  On  cross- 
examination  by  the  plaintiff  she  testified  that 
she  had  several  times  heard  him  say  that  he 
was  willing  to  go  If  he  could  get  a  satisfac- 
tory settlement  and  that  for  a  time  she 
heard  him  say  this  every  day.  Under  No. 
60,  p.  78,  Acts  1904,  a  wife  cannot  testify 


against  her  husband  as  to  any  conversation 
made  by  him  to  her  or  to  another  person. 
But  It  does  not  sufficiently  appear  that  Mrs. 
Owen's  testimony  was  against  her  husband. 
On  the  contrary,  It  seems  to  have  been  in  the 
line  of  his  defense— that  he  was  trying  to 
effect  a  settlement  and  that  he  was  to  move 
when  the  settlement  was  made.  Error  Is  not 
predicable  upon  the  admission  of  this  testi- 
mony. 
Judgment  reversed,  and  cause  remanded. 


(80VL») 

In  re  ROGERS'  WILI* 

(Snpreme  Court  of  Vermont    Addison.    Aug. 
29,  1907.) 

1.  Wills  —  Pbobate  —  Evidence  —  Admis- 
sibility. 

Testatrix,  her  brother,  and  sister  made  their 
wills,  each  giving  his  or  her  estate  to  the  others. 
Testatrix  survived,  and  in  her  will  declared  that 
because  of  a  flaw  in  the  wills  of  her  brother 
and  sister  her  other  brothers  named  had  taken 
what  she  would  otherwise  have  given  them  in 
her  will,  and  that  that  was  the  reason  why  she 
did  not  remember  them  more  liberally.  Held, 
on  a  contest  of  her  will,  that  evidence  that  wit- 
ness was  present  when  the  three  wills  were  ex- 
ecuted, and  that  it  was  then  said  that  the  sur- 
vivor of  the  three  was  to  take  the  property  of 
the  other  two,  was  admissible  as  explaining  the 
reason  for  making  no  valuable  bequests  to  her 
brothers. 

rEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  8  668.] 

2.  Evidence  —  Best  and  Secondary  —  Con- 
tents of  Memoranda  fob  Will. 

Where  memoranda  given  by  testatrix  to 
another  from  which  to  draw  a  will,  which  was 
destroyed  on  the  execution  of  a  subsequent  will 
had  been  themselves  destroyed,  oral  proof  of 
their  contents  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  88  580,  593.] 

3.  Wills  —  Undue  Influence  —  Evidence  — 
Pbesdmptions  and  Burden  of  Pboof. 

Evidence  held  to  establish  prima  facie  the 
presumption  of  undue  influence  in  the  execution 
of  a  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  88  421-437.] 

4.  Same— Instructions— Undue  Influence. 

Where,  on  a  contest  of  a  will,  there  was 
proof  establishing  prima  facie  the  presumption 
of  undue  influence,  though  the  court  properly 
charged  that  if  a  beneficiary  counseled  the  execu- 
tion of  tine  will  the  burden  of  proof  was  then 
on  proponent  to  show  that  it  was  executed  with- 
out undue  influence,  yet  the  court  erred  in  not 
charging,  in  addition  thereto,  that  from  such 
facts  the  law  raised  a  presumption  of  undue  in- 
fluence, which  presumption  was  of  itself  evi- 
dence to  be  overcome  by  counter  proof. 

5.  Appeal— Review— Reservation  of  Error. 

Where  on  a  will  contest,  though  contestants 
failed  to  except  to  an  instruction  on  undue  in- 
fluence, which  erroneously  omitted  to  state  that 
from  certain  facts  the  law  raised  a  presumption 
of  undue  influence,  they  did  request  an  instruc- 
tion stating  that  principle  which  was  refused, 
the  error  was  available. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1516.] 

6.  Wills— Spoliation. 

The  doctrine  of  spoliation  Is  inapplicable 
where  testatrix  requested  another  who  was  made 
a  beneficiary  by  her  subsequent  will  to  retain  a 
will  until  he  learned  that  another  bad  been  filed 


Digitized  by 


Google 


Vt.) 


IN  BE  ROGERS'  WILL. 


727 


in  the  probate  court,  and,  on  learning  that  fact, 
such  other  caused  the  former  will  to  be  de- 
stroyed. 

Exceptions  from  Addison  County  Court; 
Willard  W.  Miles,  Judge. 

Application  for  the  probate  of  the  will  of 
Caroline  W.  Rogers,  deceased.  From  a  de- 
cree for  proponents  allowing  an  instrument 
as  the  last  will  of  Caroline  W.  Rogers,  con- 
testants, John  Q.  and  James  W.  Adams,  ap- 
peal.   Reversed  and  remanded. 

F.  W.  Turtle  and  F.  L.  Fish,  for  proponent 
William  H.  Bliss,  for  contestants. 


TYLER,  J.  This  is  an  appeal  by  the  con- 
testants from  a  decree  of  the  probate  court 
allowing  an  instrument  as  the  last  will  of 
Caroline  W.  Rogers,  of  Ferrisburg.  The  al- 
lowance of  the  will  was  contested  upon  the 
pleas  of  the  testatrix's  mental  incapacity  and 
of  undue  influence  exercised  over  her  by 
George  W.  Bailey  and  his  wife  and  daughter. 
These  questions  were  submitted  to  the  jury 
by  special  verdicts,  were  answered  In  favor 
of  the  proponents,  and  judgment  was  en- 
tered establishing  the  will.  Two  errors  are 
assigned  by  the  contestants  in  the  rulings  of 
the  trial  court  admitting  evidence.  There 
are  also  exceptions  to  the  omission  of  the 
court  to  comply  with  certain  requests  to 
charge  and  to  portions  of  the  charge  as  given. 

The  bequests  are  substantially  as  follows: 
Five  hundred  dollars  to  a  nephew  of  the 
testatrix,  $200,  $200,  and  $10",  respectively, 
to  three  cousins,  $100  each  to  the  wives  of  the 
testatrix's  two  brothers,  $100  to  a  friend, 
small  amounts  of  furniture  to  the  two  broth- 
ers, and  small  amounts  of  furniture  and 
clothing  to  other  relatives.  There  is  a  be- 
quest of  $1,000  in  trust  for  the  support  of 
one  Geo.  W.  Smith  during  his  life,  with  re- 
mainder, if  any,  to  the  Congregational  Church 
Building  Society.  The  other  bequests  are 
$1,000  each  to  the  American  Board  of  Com- 
missioners for  Foreign  Missions,  the  Vermont 
Domestic  Missionary  Society,  the  Congrega- 
tional Sunday  School  &  Publishing  Society, 
'  and  the  Congregational  Church  of  Ferris- 
burg. It  Is  provided  in  the  last  bequest  that, 
if  that  church  ever  ceases  to  exist,  the  be- 
quest shall  pass  to  the  Vermont  Domestic 
Missionary  Society.  There  is  a  bequest  of 
the  use  of  the  testatrix's  house,  with  certain 
furniture  therein  and  of  about  12  acres  of 
wood  land,  to  Rev.  Geo.  H.  Bailey  and  his 
wife  and  daughter  during  their  lives,  provid- 
ed they  occupy  the  house  after  they  leave 
the  parsonage,  pay  the  taxes  and  insurance, 
and  keep  the  buildings  in  repair.  This  be- 
quest provides  that,  upon  the  decease  of  said 
Baileys  or  upon  their  failure  to  comply  with 
the  above  conditions,  said  property  shall  pass 
to  the  American  Missionary  Association.  The 
residue  of  the  estate  Is  given  to  nieces  and 
nephews.  The  whole  estate  was  worth  be- 
tween $8,000  and  $9,000. 

The    testatrix    was    a    widow    72    to    7* 


years  of  age  when  she  made  the  instrument 
in  question,  had  lived  in  Ferrisburg  nearly  all 
her  life — most  of  the  time  with  her  brother 
George  and  her  sister  Lucy  upon  a  farm 
which  had  been  their  father's  and  which  they 
carried  on  together  until  the  spring  of  1903, 
when  Mrs.  Rogers  moved  to  a  house  in  the 
village  then  owned  by  George,  but  which  she 
purchased  after  his  death  in  1904.  She  pre- 
sented claims  against  his  estate  to  the 
amount  of  $2,600,  which  were  allowed.  She 
also  received  from  his  estate  as  his  heir 
about  $4,000.  The  testatrix  had  been  from 
her  youth  a  member  of  the  Congregational 
Church  at  Ferrisburg  and  for  many  years  a 
teacher  in  its  Sunday  school.  She  was  very 
sick  in  the  spring  and  summer  of  1904,  and 
always  after  that  was  weak  physically,  and 
the  contestants'  evidence  tended  to  show  that 
she  was  mentally  incompetent  to  make  a 
will.  The  proponents'  evidence  tended  to 
show  that  she  was  competent.  She  was 
avaricious  and  had  never  been  a  liberal  con- 
tributor to  any  of  the  associations  named  in 
the  proposed  will,  nor  to  the  support  of  her 
church.  She  subscribed  for  and  read  the 
Congregatlonalist  and  other  religious  and 
missionary  publications.  In  July,  1892,  the 
testatrix,  her  brother  George,  and  her  sister 
Lucy  made  their  wills,  each  giving  his  or  her 
estate  to  the  others.  The  bequest  in  George's 
will  was:  "One  half  thereof  to  my  sister, 
Caroline  A.  Rogers  and  the  other  half  part 
thereof  to  my  sister,  Lucy  Adams."  The  pro- 
ponent introduced  evidence  tending  to  show 
that  Caroline  expected  that  the  survivor  of 
the  three  would  take  the  property  of  the 
other  two.  When  Lucy  died,  her  estate  was 
distributed  under  her  will  to  Caroline  and 
the  heirs  of  George.  George  died  about  two 
months  later,  and  his  estate  was  distribut- 
ed, one  half  to  Caroline  and  the  other  half, 
as  intestate  estate,  to  his  two  brothers,  the 
contestants,  and  said  Caroline,  as  his  heirs 
at  law.  After  the  death  of  George,  Mrs. 
Rogers  insisted  that  all  of  his  property  should 
go  to  her.  She  labored  with  the  probate 
judge  to  make  a  decree  to  that  effect,  argued 
this  point  persistently  with  her  friends  and 
neighbors,  and  was  never  reconciled  to  the 
disposition  of  the  estate  as  made. 

1.  The  proponents  produced  a  witness  who 
testified  under  the  contestants'  exception  that 
he  was  present  when  the  three  bills  were  ex- 
ecuted, that  some  person  then  said,  in  sub- 
stance, in  Mrs.  Rogers'  presence,  that  the 
survivor  of  the  three  was  to  Inherit  all 
their  property.  This  evidence,  though  re- 
mote in  respect  to  time,  might,  when  con- 
sidered in  connection  with  what  Mrs.  Rogers 
said  In  the  proposed  instrument,  afford  s 
reason  for  making  no  valuable  bequests  to 
her  brothers.  A  clause  in  the  Instrument  is 
as  follows:  "Because  of  a  flaw  in  the  wills 
of  my  brother  George  M.  Adams,  and  my 
sister  Lucy  A.  Adams,  my  brother  John  Q. 
Adams  and  James  W.  Adams,  have  taken 
what  I  otherwise  should  have  given  them 
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In  this,  my  last  will,  this  Is  the  true  reason 
why  I  do  not  remember  them  more  liberally 
In  this  will.  It  is  not  from  any  feeling  of 
ill-will,  for  I  have  the  kindest  of  feelings  to- 
ward them."  There  was  no  error  in  ad- 
mitting this   evidence. 

2.  It  appeared  that  between  May,  1904,  and 
April,  1906,  a  Mr.  Booth  assisted  Mra  Rogers 
frequently  in  business  matters,  and  that  she 
talked  with  him  at  length  about  making  her 
will,  saying  that  she  wished  to  make  provi- 
sion for  said  Smith,  who  had  been  for  a  long 
time  a  family  servant,  and  leave  the  residue 
of  her  property  to  her  nieces  and  nephews, 
and  said  nothing  about  making  bequests  to 
the  church  or  missionary  societies.  In  the 
spring  of  1906  she  talked  with  a  Mr.  Collins 
about  drawing  her  will,  and  said  to  him  that 
she  desired  to  give  small  legacies  to  friends 
and  relatives,  and  was  going  to  make  her 
nephews  and  nieces  her  residuary  legatees, 
and  said  nothing  about  making  any  bequest 
to  the  church,  to  missionary  societies,  nor 
to  Rev.  Mr.  Bailey.  The  contestant  John 
Q.  is  a  farmer  in  Ferrisburg  and  worth 
about  $4,000.  The  other  contestant  is  worth 
but  little  property,  and  Is  In  poor  health. 
The  testatrix  had  a  little  trouble  with  John 
many  years  ago,  but  her  relations  with  her 
two  brothers  and  their  families  In  recent 
years  had  been  kindly,  and  with  James  and 
his  wife  and  two  sons  her  relations  were  In- 
timate and  affectionate.  Mr.  Bailey  was  the 
pastor  of  the  church  of  which  she  was  a  mem- 
ber, and  was  67  years  old.  He  was  the  son 
of  a  lawyer,  read  some  law  books  in  his 
father's  office,  and  had  had  experience  in 
drawing  wills,  and  knew  the  requirements  of 
the  law  for  their  proper  execution.  He  tes- 
tified that  he  drew  and  attended  to  the  ex- 
ecution of  a  Will  for  Mrs.  Rogers  In  1904,  and  - 
that  he  and  his  wife  and  daughter  witnessed 
It ;  that  Mrs.  Rogers  gave  him  a  memorandum 
from  which  he  drew  the  will ;  that  she  wish- 
ed to  give  $600  to  her  nephew  Geo.  M.  Adams, 
for  his  name,  $1,000  to  the  Vermont  Domestic 
Missionary  Society,  $500  to  the  American 
Board  for  Foreign  Missions,  $1,000  to  the 
Congregational  Sunday  School  &  Publication 
Society,  $1,000  to  the  Congregational  Church 
of  Ferrisburg,  and  $100  to  a  cousin,  Miss 
I/ura  Kidder.  Mr.  Bailey  testified  that  Mrs. 
Rogers  gave  no  direction  as  to  the  disposi- 
tion of  the  residue  of  her  estate,  but  that  he 
wrote  in  a  gift  of  the  residue  to  her  two 
brothers,  but  that  she  objected,  saying  that 
they  had  enough,  that  she  would  not  have 
their  names  in  the  will,  and  directed  him  to 
tear  off  this  bequest  and  write  the  attesta- 
tion clause  on  the  back  of  the  sheet,  which  h- 
did.  He  testified  that  this  will  was  executed 
at  the  parsonage ;  that  Mrs.  Rogers  took  the 
will  away  with  her,  but  returned  It  in  a  few 
days,  and  requested  him  to  keep  It  for  her, 
and  not  destroy  it  until  be  knew  that  a  later 
one,  which  she  Intended  to  make,  had  been 
filed  in  the  probate  court;  that  he  retained 
It  until  after  Mrs.  Rogers'  death,  when,  up- 


on learning  that  another  will  had  been  filed, 
he  caused  the  1904  will  to  be  destroyed ;  that 
no  one  but  himself  and  his  wife  and  daughter 
ever  knew  that  that  will  was  made.  All  the 
evidence  respecting  that  will  came  from  the 
witnesses  thereto. 

Mr.  Bailey  testified  that  Mrs.  Rogers  fur- 
nished him  notes  from  which  to  draw  the 
1904  will,  that  he  could  not  find  them*  and 
thought  he  must  have  destroyed  them,  where- 
upon the  court  permitted  him  to  testify  to 
his  recollection  of  their  contents,  to  which 
the  contestants  excepted  We  think  the  fair 
Inference  Is  from  what  appears  by  the  record 
that  the  court  found  the  fact  that  the  notes 
had  been  destroyed,  which  made  oral  proof  of 
their  contents  admissible,  therefore  this  ex- 
ception I  not  sustained.  Mr.  Bailey  denied 
that  he  advised  any  of  the  charitable  gifts 
or  the  gift  to  himself  and  family  In  the  con- 
tested will.  He  admitted,  however:  That 
he  might  have  talked  with  Mrs.  Rogers  about 
gifts  to  missions.  That  he  discussed  these 
matters  with  members  of  his  congregation. 
That  be  sought  to  get  contributions  for  these 
objects.  That  he  meant  to  be  faithful  In  this 
work  of  the  church,  and  that  "Mrs.  Rogers 
was  always  speaking  about  missions."  His 
house  was  very  near  hers,  and  he  passed  hers 
in  going  to  the  post  office.  That  be  called  on 
her  frequently  as  her  pastor  and  spiritual  ad- 
viser. That  he  attended  to  some  business 
matters  for  her,  including  the  repairing  and 
painting  of  her  house  in  the  spring  of  1906. 
"That  their  relations  were,  in  one  sense,  very 
Intimate."  That  "Mrs.  Rogers  told  him  he 
would  better  not  draw  the  will  because  ho 
was  a  beneficiary  under  It"  She  advised 
with  him  about  the  bequests  to  himself  and 
to  Smith.  He  went  over  the  will  with  her 
before  it  was  completed,  and  suggested  that 
she  had  omitted  the  word  "Congregational" 
In  the  bequest  to  the  church  building  so- 
ciety, and  showed  her  how  to  amend  it  He 
knew  and  approved  of  all  the  provisions  of 
the  will  before  It  was  executed. 

James  W.  Adams  testified  that  Mrs.  Rog- 
ers talked  frequently  with  him  In  the  sum- 
mer of  1904,  wished  him  to  give  up  his  resi- 
dence in  Kansas  and  come  to  Ferrisburg 
with  his  family  and  Uve  with  her,  said  she 
wished  to  have  the  farm  remain  in  the 
Adams  family,  and  Intended  that  his  son 
George  should  have  it,  that  she  intended  to 
give  all  her  property  to  her  nephews  and 
nieces.  On  one  occasion  she  said  that  Mr. 
Bailey  had  told  her  that  her  brothers  had 
no  right  to  any  of  her  property ;  that  .be- 
fore his  (James')  return  to  Kansas  It  was  ar- 
ranged between  Mrs.  Rogers  and  himself 
that  as  soon  as  he  could  arrange  his  affairs 
in  Kansas  he  would  return  to  Ferrisburg  and 
comply  with  her  request 

Mr.  Dean,  though  not  a  lawyer,  was  ex- 
perienced in  drawing  wills  and  In  settling 
estates.  Mrs.  Rogers  applied  to  him  In 
April,  1906,  to  assist  her  in  making  a  will, 
and  talked  the  matter  over  with  him  sev- 
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eral  times  before  the  following  August  when 
It  was  executed.  She  supplied  him  with  mem- 
oranda for  the  will,  which  he  put  together, 
and  In  July  handed  It  to  her  completed  and 
substantially  like  the  will  now  offered,  ex- 
cept that  It  did  not  contain  a  bequest  to  Mrs. 
Collins.  In  drawing  the  will  be  used  near- 
ly the  language  of  the  memoranda.  He  ob- 
tained of  Mr.  Bailey,  at  Mrs.  Rogers'  re- 
quest, the  names  of  the  corporations  that 
appear  In  the  will.  The  testatrix  told  Mr. 
Dean  that  she  should  copy  the  will  and  after- 
wards told  him  that  she  had  executed  it. 

It  Is  evident  that  Mr.  Bailey,  by  reason  of 
his  pastoral  relations  with  Mrs.  Rogers,  had 
great  Influence  oyer  her.  He  was  deeply  in- 
terested In  the  beneficent  work  of  the  as- 
sociations to  which  she  gave  nearly  all  her 
property.  He  discussed  these  causes  with  the 
members  of  his  congregation,  and  testified 
that  Mrs.  Rogers  was  always  speaking  about 
missions,  which  obviously  means  that  they 
talked  them  over  together.  He  was  doubtless 
diligent  In  obtaining  gifts  and  legacies  for 
the  causes  -  which  these  associations  repre- 
sent This  was  a  part  of  the  work  of  the 
church,  and  he  intended  to  be  faithful  to  It 
No  one  can  doubt  from  his  own  testimony 
that  in  1904  and  1905  he  frequently  urged 
these  causes  upon  the  attention  of  Mrs. 
Rogers.  It  Is  apparent  that  he  was  active 
in  procuring  the  will  of  1904  to  be  made. 
He  furnished  the  scrivener  with  the  names 
of  the  associations  for  the  present  will,  and 
"went  over  It"  with  the  testatrix  to  be  sure 
it  was  correct  and  met  his  approval.  While 
we  do  not  doubt  that  he  acted  conscientious- 
ly, we  must  remember  that  Mrs.  Rogers  had 
a  severe  sickness  In  the  spring  and  summer 
of  1904,  and  that  her  mind  was  then  dis- 
turbed ;  that  In  July  of  that  year  Mr.  Bailey 
drew  a  will  for  her  which  contained  bequests 
to  several  of  the  associations  that  appear  in 
the  will  In  controversy;  that  after  that 
sickness  she  was  always  weak  In  body ;  also, 
that  there  was  evidence  tending  to  show  that 
she  had  at  different  times  declared  her  pur- 
pose to  leave  her  property  to  her  relatives. 
It  Is  true  that  the  Jury  found  that  Mrs. 
Rogers  was  competent  to  make  this  will  and 
that  she  was  not  unduly  Influenced  by  Mr. 
Bailey,  so  the  remaining  question  Is  whether 
the  court  submitted  the  case  to  the  Jury  un- 
der such  Instructions  as  the  contestants  were 
entitled  to. 

In  Re  White's  will,  78  Vt  479,  63  Atl.  878, 
the  facts  were  that  the  testator  was  a  single 
man,  89  years  old,  lived  alone  in  his  house, 
was  intemperate  and  eccentric.  He  went  to 
Shlppee's  house,  four  miles  from  his  own, 
where  he  remained  about  three  months,  and 
was  taken  sick  while  there,  and  died.  Ship- 
pee  was  bis  nurse  and  adviser.  A  few  days 
before  his  death  Shlppee  called  to  his  house 
a  scrivener,  who  wrote  White's  will  and  It 
was  duly  executed.  Shlppee  was  in  the  room 
near  the  testator  when  the  will  was  executed. 
He  paid  the  scrivener,  directed  one  of  the 


witnesses  to  take  charge  of  the  Willi  of  which 
he  was  made  executor  and  sole  legatee  after 
paying  White's  needy  son  and  only  heir  $5. 
The  estate  amounted  to  $4,300.  There  was  a 
question  whether  White  went  to  Shlppee's 
Intending  soon  to  return  borne,  or  under  a 
contract  with  Shlppee  to  take  care  of  him 
through  his  life  for  his  property.  The  court 
Instructed  the  Jury  that  by  reason  of  the 
relation  that  existed  between  the  testator 
and  the  proponent  as  above  stated,  and  be- 
cause the  proponent  took  all  the  estate,  the 
burden  was  upon  him  to  show  that  be  did 
not  unduly  Influence  the  testator  In  making 
the  will;  that  In  the  circumstances  the  law 
raised  the  presumption  that  Shlppee  did 
unduly  Influence  White  to  make  the  will; 
that  that  was  the  prima  facie  presumption 
which  did  more  than  to  east  the  burden  of 
proof  upon  Shipped;  that  It  established 
prima  facie  the  existence  of  undue  influence 
and  was  sufficient  to  defeat  the  will  unless 
that  presumption  was  overcome  by  counter 
proof.  The  court  so  instructed  because  It 
held  that  the  circumstances  were  such  as  to 
raise  a  suspicion  against  the  wllL  The  In- 
structions given  Were  •  In  accordance  with 
the  well-considered  opinion  in  Re  Cowdry's 
Will,  77  Vt  869,  60  Atl.  141.  In  Re  Barney's 
Will,  70  Vt  862,  40  Atl.  1027,  where  the  re- 
lations between  the  testator  were  confiden- 
tial, and  the  proponent  drew  the  will,  taking 
a  large  bequest,  when  he  would  have  taken 
nothing  as  heir,  and  needy  relatives  took 
nothing,  this  court  said  that  the  law  re- 
garded the  transaction  with  suspicion,  and 
cast  the  burden  of  proof  upon  the  proponent 
to  show  that  he  did  not  unduly  Influence  the 
testator.  In  the  present  case  the  instruc- 
tions on  this  point  were  as  follows:  "The 
testatrix  must  have  had  sufficient  mental 
capacity  to  execute  a  will,  and  It  must  have 
been  her  free  act  In  making  out  that  it  la 
such,  it  is  Incumbent  upon  the  proponent  to 
show  by  a  fair  balance  of  the  evidence  that 
It  was  so  executed,  and  that  the  testatrix 
had  the  requisite  capacity.  And  if  you  find 
that  Mr.  Bailey,  her  pastor,  or  his  wife  or 
daughter,  had  to  do  In  counseling  or  in  caus- 
ing the  will  to  be  written  as  it  was  written, 
It  being  uncontradicted  that  he  was  her  pas- 
tor and  spiritual  adviser  at  the  time  the 
will  was  written,  and  a  legatee  of  a  consid- 
erable portion  of  her  estate,  then  It  would 
also  be  Incumbent  upon  the  proponent  to 
prove  by  a  fair  balance  of  evidence  that  ft 
was  her  free  act  and  that  she  was  not  un- 
duly Influenced  to  make  It  as  it  was  made. 
But  if  you  find  that  Mr.  Bailey,  his  daughter, 
or  his  wife  did  not  so  counsel,  or  cause  the 
will  to  be  written  as  it  was  written,  then 
the  burden  of  proving  the  undue  Influence 
rests  upon  the  contestants,  and  they  must 
show  by  a  fair  balance  of  the  evidence  that 
undue  influence  was  used  before  yon  can 
find  the  undue  influence  as  the  contestants 
claim  it  This  Inquiry  as  to  whether  Mr. 
Bailey  or  his  wife  or  daughter  caused  the 


Digitized  by 


Google 


730 


67  ATLANTIC  RBPOBTEB. 


(Vt 


will  In  question  to  be  written  as  It  was  Is 
Important  only  as  It  bears  upon  the  question 
upon  whom  the  burden  of  proof  lies  respect- 
ing the  question  of  undue  influence;  and 
the  weight,  If  any,  you  may  give  to  It,  under 
all  the  circumstances  In  the  case,  as  bearing 
upon  the  question  of  undue  influence.  *  *  • 
You  see  by  these  instructions,  gentlemen  of 
the  jury,  that  that  question  Is  Important, 
not  only  as  bearing  upon  the  burden  of  proof, 
but  it  is  also  Important  as  a  piece  of  evidence 
upon  the  question  of  undue  influence.  If 
you  find  that  fact,  it  does  not  establish  that 
undue  Influence  was  had,  but  simply  fixes 
the  position  of  the  burden  of  proof,  and  may 
furnish  some  evidence  of  undue  influence.  If 
the  circumstances  In  the  case  warrant 
*  *  *  To  state  more  generally,  the  burden 
in  any  event  rests  upon  the  proponent  to 
prove  the  execution  of  the  will  and  the 
mental  capacity,  and,  If  you  find  that  Mr. 
Bailey,  his  wife,  or  daughter  caused  the  will 
In  question  to  be  written  as  it  was  written, 
then  the  burden  of  proof  Is  upon  the  propo- 
nent to  prove  that  it  was  not  procured  by  un- 
due Influence.  If  you  do  not  find  that  fact, 
then  the  burden  Is  upon  the  contestant  to 
prove  that  it  was  procured  by  undue  influ- 
ence, if  they  would  avail  themselves  of  that 
fact  The  burden  of  proving  that  Mr.  Bail- 
ey, his  wife,  or  daughter  caused  the  will 
in  question  to  be  written  as  It  was  written, 
or  counseled  It  to  be  so  written,  and  in  con- 
sequence of  such  counseling  it  was  so  writ- 
ten, rests  upon  the  contestant  And  If  that 
question  Is  made  out  by  that  balance  of 
proof,  namely,  that  these  parties  did  exer- 
cise, or  did  have  to  do  with  the  writing  of 
that  will,  the  burden  of  proving  the  execu- 
tion, the  capacity,  and  that  the  testatrix  was 
not  unduly  Influenced  rests  upon  the  propo- 
nent But  If  that  fact  is  not  made  out,  then 
only  the  burden  of  proving  the  execution  of 
the  will  and  the  capacity  of  the  testatrix 
rests  upon  the  proponent  and  the  burden 
Of  proving  the  undue  Influence  rests  upon  the 
contestants." 

It  will  be  readily  seen  that  while  the  in- 
struction was  correct — that  if  the  jury  found 
that  Mr.  Bailey  had  to  do  with  causing  or 
counseling  the  will  to  be  written  as  it  was 
written  the  burden  of  proof  was  upon  the 
proponents  to  show  that  It  was  without  his 
undue  Influence — the  jury  were  not  told  that 
that  fact  raised  a  suspicion  against  the  will, 
that  from  that  fact  the  law  raised  a  presump- 
tion of  undue  Influence,  which  presumption 
was  of  itself  a  piece  of  evidence  and  must 
be  overcome  by  counter  proof.  Bradisb  v. 
Bliss,  36  Vt  326.  What  appears  in  Mr.  Bai- 
ley's own  testimony  as  to  his  relations  with 
the  testatrix,  his  influence  over  her,  what 
he  did  about  this  and  the  former  will,  with 
the  fact  that  he  took  a  large  bequest,  accord- 
ing to  the  instruction  given  In  the  White 
Will  Case,  established  prima  facie  the  pre- 
sumption of  undue  influence,  and  was  suffi- 
cient to  defeat  the  will  unless  It  was  over- 


come by  other  proof.  The  court  in  the  pres- 
ent case  clearly  stated  to  the  jury  the  general 
rule  of  law  In  respect  to  undue  influence, 
and  that  if  they  found  a  certain  fact  In  the 
case,  the  burden  of  proof  would  shift  from 
the  contentants  to  the  proponents.  The  ques- 
tion is  whether  the  instructions  should  have 
gone  further  upon  the  undisputed  facts.  As 
Is  said  in  Wig.  on  Ev.  {  2503,  It  is  not  possi- 
ble to  say  that  any  single  circumstance  or 
group  of  facts  Is  the  Invariable  mark  of  the 
presumption  of  undue  Influence,  or  that  there 
is  a  uniform  rule  capable  of  application 
apart  from  the  facts  of  each  case.  We  think 
the  instruction  should  have  been  In  sub- 
stance as  above  Indicated,  and  that  the  omis- 
sion was  error.  But  a  question  is  made 
whether  the  contestants  have  availed  them- 
selves of  the  error.  It  is  true  that  no  excep- 
tion was  taken  to  the  charge  as  given  upon  the 
subject  of  undue  Influence,  but  a  compliance 
with  the  contestants'  sixth  request  would 
have  met  the  requirement  of  the  law,  which 
request  Is:  "The  jury  are  Instructed  that 
the  relation  sustained  by  Mr.  Bailey  to  the 
testatrix  (viz.,  the  pastor  of  her  church  and 
her  spiritual  adviser)  was  a  relation  of  great 
trust  and  confidence,  and  If  you  should  find 
that  within  a  short  time  previous  to  the  ex- 
ecution of  the  will  In  question  Mr.  Bailey 
was  frequently  In  conference  with  the  testa- 
trix alone,  and  was  advising  with  her  con- 
cerning said  will  and  the  disposition  of  her 
property  by  will,  then  the  fact  that  Mr.  Bail- 
ey was  made  a  beneficiary  of  a  substantial 
estate,  and  various  church  and  missionary 
societies  In  which  Mr.  Bailey  was  interested, 
were  also  made  beneficiaries  to  an  extent 
comprising  nearly  the  entire  balance  of  the 
property  of  which  the  testatrix  died  seised, 
then  you  would  be  justified  in  presuming  un- 
due Influence  on  the  part  of  Mr.  Bailey,  sub- 
ject to  be  rebutted  by  evidence  that  the  will 
was  the  free  and  Intelligent  act  of  the  tes- 
tatrix." The  contestants  excepted  to  the 
omission  of  the  court  to  comply  with  this 
request  Therefore  the  question  is  properly 
before  this  court 

3.  The  proponents  state  the  rule  correctly, 
as  laid  down  in  Thornton's  Ex'rs  v.  Thorn- 
ton's Heirs,  38  Vt  122,  and  in  other  cases, 
that  a  party  cannot  collect  certain  conceded 
and  certain  disputed  facta,  and,  isolating 
them  from  others  which  would  affect  their 
force,  request  the  court  to  Instruct  the  jury 
that  they  may  infer  undue  influence  from 
them,  If  found.  But  here  none  of  the  facts 
stated  in  the  sixth  request  were  in  dispute. 
They  all  appear  in  the  will  itself,  or  were . 
testified  to  by  Mr.  Bailey.  Therefore  the 
rule  invoked  does  not  apply  to  this  case.  Mr. 
Bailey  testified  that  Mrs.  Rogers  requested 
him  to  retain  the  1904  will  until  he  learned 
that  a  later  one  bad  been  filed  In  the  probate 
court,  and  that,  when  he  learned  that  fact, 
be  caused  the  former  will  to  be  destroyed. 
Upon  these  facts  the  doctrine  of  spoliation 
does  not  apply  here,  and  there  was  no  eiror 
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In  the  court's  refusal  to  comply  with  the 
contestants'  requests  upon  this  subject. 
Judgment  reversed,  and  cause  remanded. 


(29  R.  I.  266) 

STORRS  v. 


BURGESS  et  al. 


<Supreme  Court  of  Rhode  Island.    July  3,  1907.) 

1.  Wills— Consteuction  —  Vkstbd    Remain- 
der. 

The  word  "vested,"  as  applied  to  real  es- 
tate, Implies  a  present  interest  therein,  and  a 
remainder  is  therefore  vested  in  one  when  he 
or  his  heirs  have  the  right  to  the  immediate 
possession,  whenever  or  however  the  preceding 
estates  may  determine. 

SEd.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
.  49,  Wills,  |  1460.] 

2.  Pebpetuities— Gifts— Remoteness. 

Where  the  event  which  makes  a  testamen- 
tary gift  absolute  must  occur  at  or  before  the 
expiration  of  a  life  in  being,  the  vesting  of  the 
gift  is  not  too  remote. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perpetuities,  I  4.] 

3.  Wili.8— Vested  Interests. 

Where  there  is  no  uncertainty  in  the  ca- 
pacity of  a  devisee  to  take,  the  devise  is  vested 
In  him.  though  there  is  an  uncertainty  in  the 
happening  of  the  event  on  which  the  devise  is 
-conditional. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  1464.] 

4.  Same— Construction— Estates  Acquired. 

Testator  gave  his  residuary  estate  to  trus- 
tees to  pay  the  income  to  his  wife  until  a 
daughter  attained  25  years,  when  a  half  should 
be  paid  to  her,  and  provided  that  if  the  daughter 
should  die  leaving  issue  the  half  of  the  estate 
should  vest  in  such  issue  if  the  wife  should  be 
living;  if  not,  the  whole  should  pass  to  the  Is- 
sue. The  daughter  at  testator's  death  had  no 
issue.  Held,  that  the  gift  to  the  issue  was  an 
executory  devise,  and  issues  born  after  testator's 
death  would  take  contingent  remainders  during 
the  daughter's  life. 
6.  Same. 

Testator  gave  his  residuary  estate  to  trus- 
tees in  trust  to  pay  the  income  to  his  wife  until 
a  daughter  attained  25  years,  when  half  should 
be  paid  to  her,  and  provided  that,  "should  the 
daughter  survive  her  mother,  the  whole  estate 
to  vest  in  her  and  the  trust  to  cease."  Held, 
that  the  daughter  took  a  vested  equitable  re- 
mainder in  fee,  subject  to  be  devested  by  her 
death  before  her  mother ;  the  quoted  words  being 
construed  to  mean  vesting  in  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  49,  Wills,  |  1515.] 

6.  Same. 

Testator  gave  his  residuary  estate  to  trus- 
tees to  pay  the  income  to  bis  wife  and  daughter, 
and  provided  that,  if  the  daughter  should  sur- 
vive the  wife,  after  attaining  the  age  of  25, 
the  whole  estate  should  vest  in  her,  and,  should 
the  wife  survive  the  daughter  dying  without 
issue,  a  half  of  the  estate  should  be  divided 
equally  between  grandchildren  at  the  death  of 
the  wife.  Held,  that  the  gift  to  the  grandchil- 
dren was  an  executory  devise  at  the  death  of  the 
testator  and  continued  so  until  the  death  of  the 
daughter,  and  on  her  death  without  issue  during 
the  life  of  the  wife  the  half  of  the  estate  vested 
in  the  grandchildren  then  living,  subject  to  the 
equitable  life  interest  of  the  wife. 

Case  Certified  from  Superior  Court,  Provi- 
dence County. 

Bill  by  Leonard  K.  Storrs,  trustee  under 
the  will  of  George  Burgess,  deceased,  against 
Mary  MacKie  Burgess  and  others  for  the  con- 


struction of  the  will  of  the  deceased.  Case 
certified  to  the  Supreme  Court  pursuant  to 
Court  &  Practice  Act  1905,  f  338.  Decree 
rendered. 

Dexter  B.  Potter  and  Aaron  H.  Latham, 
for  complainant  Green,  Hinckley  &  Allen, 
H.  Charles  Royce,  and  John  F.  A.  Merrill, 
for  respondents. 

DOUGLAS,  C.  J.  This  Is  a  bill  in  equity 
brought  by  the  trustee  under  the  will  of 
George  Burgess,  late  of  Gardner,  Me.,  to  ob- 
tain a  construction  of  certain  provisions  of 
said  will  affecting  the  disposition  of  certain 
real  estate  In  the  city  of  Providence,  where* 
of  said  testator  died  seised.  The  bill  was 
brought  In  the  superior  court,  and  the  case, 
being  ready  for  hearing  for  final  decree,  was 
certified  to  tbis  court  for  determination  un- 
der the  provisions  of  section  338  of  the  Court 
and  Practice  Act  of  1905.  The  testator  died 
April  27,  1866,  leaving  a  will,  duly  probated, 
by  which,  after  making  a  few  small  bequests, 
he  gave  all  the  residue  of  his  estate  as  fol- 
lows: 

"I  give  the  residue  of  my  estate,  real  and 
personal,  In  trust,  to  my  said  brothers,  Fred- 
erick Burgess  and  Alexander  Burgess,  with 
authority  to  sell,  change  and  reinvest  the 
same  at  their  discretion;  and  I  hereby  ap- 
point that  they  shall  hold  the  same  in  trust 
for  my  dear  wife,  and  my  beloved  daughter, 
Mary  Georgians  Burgess,  as  follows: 

"The  whole  Income  to  be  paid  to  my  dear 
wife,  if  she  should  survive  and  remain  un- 
married, till  my  daughter  shall  attain  the 
age  of  twenty-five;  and  should  my  daughter 
be  removed  by  death  before  that  age  and 
without  being  married,  then  the  whole  In- 
come to  be  paid  to  my  dear  wife  throughout 
her  own  lifetime ; 

"When  my  daughter  shall  attain  the  age 
of  twenty-five,  the  half  of  the  Income  to  be 
paid  to  her;  and  also  to  be  held  In  trust  for 
her  and  used  for  her  benefit,  should  my  dear 
wife,  at  any  time  previous  to  her  attainment 
of  that  age,  be  herself  married  a  second  time, 

"Should  my  dear  wife  die  before  my  daugh- 
ter attains  the  age  of  twenty-five,  the  whole 
Income  to  be  held  In  trust  for  my  daughter 
and  used  In  her  behalf,  till  she  attains  that 
age ;  and  then  to  be  transferred  to  her  with 
the  whole  estate,  and  the  trust  to  cease; 

"Should  my  daughter  be  married  and  de- 
part this  life,  before  the  age  of  twenty-five 
leaving  issue,  then  at  her  death  the  half  of 
the  estate  hereby  bequeathed  to  the  said  trus- 
tees to  become  vested  In  such  issue,  If  my 
dear  wife  should  still  be  living;  If  not,  the 
whole  to  pass  to  such  Issue  and  the  trust  to 


"Should  my  dear  daughter,  married  or  un- 
married, attain  the  age  of  twenty-five  half 
the  income  to  be  paid  to  her,  and  half  to  her 
mother,  till  the  death  of  the  one  or  the  oth- 
er;   and  then,  and  thereupon. 

"Should  my  daughter  survive  her  mother, 
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the  whole  estate  to  rest  In  ber,  and  the  trust 
to  cease;  and 

"Should  my  dear  wife  survive  our  dear 
daughter,  she  dying  without  issue,  the  whole 
income  to  he  paid  to  my  dear  wife  during 
her  lifetime,  and  at  her  death  the  estate 
to  he  divided  into  two  equal  parts;  one  of 
which  shall  he  transferred  to  such  charitable 
or  religious  purposes  as  she  may  direct,  or 
If  she  make  no  direction,  then  to  the  trustees 
aforesaid  of  the  fund  for  the  support  of 
the  episcopate  of  the  diocese  of  Maine,  to 
constitute  a  fund  for  the  assistance  of  mis- 
sionaries and  other  clergymen  of  the  said 
diocese,  and  to  be  applied  under  the  direc- 
tion of  the  bishop  and  standing  committee, 
especially  for  the  relief  of  the  sick,  infirm 
or  aged  clergymen  In  the  said  state,  without 
regard  to  any  division  of  the  diocese;  and 
the  other  half  to  he  divided  equally  amongst 
the  grandchildren  of  my  deceased  father; 

"Should  my  dear  wife  survive  our  daugh- 
ter, she  leaving  Issue,  then  at  the  death  of 
my  wife,  the  remaining  half  of  the  estate 
to  pass  to  such  issue  and  the  trust  to  cease." 

The  daughter  of  the  testator,  Mary  Georgi- 
ana  Burgess,  died  under  the  age  of  25,  in- 
testate and  without  issue,  on  May  1,  1873, 
leaving  her  mother,  Sophia  Kip  Burgess, 
surviving  her.  The  latter  died  July  7,  1904. 
The  only  question  is  as  to  the  construction 
of  the  clause  of  the  residuary  devise,  supra, 
which  we  have  Italicized.  At  the  death  of 
the  testator,  on  April  27,  1866,  there  were 
15  living  grandchildren  of  the  testator's  de- 
ceased father.  At  the  death  of  the  testator's 
daughter,  Mary  Georgiana  Burgess,  on  May 
1,  1878,  two  of  these  grandchildren,  namely, 
said  Mary  Georgiana  Burgess  and  Anna 
Burgess  Kingsbury,  had  died,  and  another 
granddaughter,  Christiana  M.  Burgess,  had 
been  born,  leaving  the  grandchildren  at 
that  time  14  In  number.  At  the  death  of 
the  testator's  widow,  Mary  Kip  Burgess,  on 
July  7,  1004,  six  more  of  the  grandchildren 
bad  deceased,  leaving  them  8  in  number. 
The  widow  died  testate,  and  by  her  will 
appointed  the  trustees  of  the  Diocesan  Fund 
in  the  Diocese  of  Maine,  a  corporation  es- 
tablished under  the  laws  of  Maine,  as  the 
beneficiary  under  the  will  of  her  husband  of 
the  half  of  the  trust  estate  left  to  her  di- 
rection, and  directed  that  said  half  of  the 
trust  fund  should  be  transferred  and  paid 
over  to  it  for  the  purposes  of  the  Burgess- 
Neely  Endowment  Memorial  Fund. 

It  Is  conceded  by  all  the  parties  in  in- 
terest that  this  appointment  was  valid  and 
effectual,  and  that  the  half  of  said  fund  is 
to  be  paid  and  transferred  to  said  corpora- 
tion accordingly.  The  contest  in  this  case 
is  between  the  representatives  of  certain 
grandchildren  who  had  deceased  prior  to 
July  7,  1904,  on  the  one  part,  and  the  grand- 
children who  were  living  at  the  death  of  the 
testator's  widow,  July  7,  1904.  The  question 
presented  is:  As  of  what  time  is  the  class 
who  take  under  the  description  "grandchil- 


dren of  my  deceased  father"  to  be  ascertain- 
ed—at the  death  of  the  testator,  at  the  death 
of  his  daughter,  or  at  the  death  of  bis 
widow? 

Counsel  for  the  eight  grandchildren  sur- 
viving at  the  death  of  the  testator's  widow 
contends  that  the  devise  vested  in  these 
grandchildren  only,  and  cites  the  decision  of 
the  Supreme  Judicial  Court  of  Maine  which 
has  so  held  with  respect  to  the  personal  es- 
tate. The  decision  was  not  accompanied 
with  an  opinion,  and  therefore  gives  us  little 
assistance.  We  make  no  question  that  it 
was  a  correct  application  of  the  law  relating 
to  personal  property,  but  It  is  not  necessarily 
a  precedent  for  dealing  with  the  real  estate. 
The  word  "vested"  as  applied  to  real  estate 
implies  a  present  interest  in  the  land.  Haw- 
kins on  Wilis,  221  et  seq.,  approved  by  Prof. 
Gray;  The  Rule  Against  Perpetuities,  76,  i 
100,  101,  where  It  is  said:  "Since  contin- 
gent remainders  have  been  recognized,  the 
line  between  them  and  vested  remainders 
is  drawn  as  follows :  A  remainder  is  vested 
in  A  when,  throughout  Its  continuance,  A, 
or  A.  and  his  heirs,  have  the  right  to  the  im- 
mediate possession,  whenever  and  however 
the  preceding  estates  may  determine" — citing 
Johnson  v.  Edmond,  65  Conn.  492,  499,  83 
Atl.  503;  Starnes  v.  Hill,  112  N.  C.  1,  9,  16 
S.  E.  1011,  22  L.  R.  A.  598.  The  uncertain- 
ty which  makes  a  gift  contingent  may  be  in 
the  capacity  of  the  devise  to  take  or  in  the 
happening  of  an  event  upon  which  the  gift  is 
conditional.  Uncertainty  in  the  happening 
of  the  event  which  makes  the  gift  absolute 
determines  the  application  of  the  rule  against 
perpetuities.  In  this  case  the  uncertainty 
was  one  which  must  be'  resolved  at  or  be- 
fore the  expiration  of  a  life  In  being,  and 
hence  the  vesting  in  this  sense  was  not  too 
remote.  Where  there  is  no  uncertainty  in 
the  capacity  of  the  devisee  to  take,  though 
the  devise  may  be  In  the  first  sense  contin- 
gent, it  Is  "transmissible,"  and  In  this  sense 
is  called  "vested."  Whether  the  gift  In  the 
present  case  Is  vested  in  this  sense  Is  the 
question  before  us.  It  is  obviously  contin- 
gent in  the  first  sense. 

Under  the  provisions  of  this  will,  it  was 
possible  for  tbe  equitable  fee  of  tbe  residue 
to  vest  in  possession  ultimately  either  (1) 
in  the  daughter,  (2)  in  ber  issue,  or  (3)  one- 
half  in  the  nominee  of  tbe  mother,  or  the 
charity  named  by  the  testator,  and  onerhalf 
in  tbe  grandchildren  of  the  testator's  father. 
At  the  death  of  the  testator,  the  daughter 
had  no  issue,  so  that  the  gift  to  issue  was 
an  executory  devise  and  never  vested  in  ei- 
ther sense,  because  no  issue  ever  came  into 
being.  If  issue  had  been  born  after  the 
death  of  the  testator,  they  would  have  taken 
contingent  remainders  during  their  mother's 
life.  Alverson  v.  Randall,  13  R.  I.  71.  Tbe 
daughter  and  the  class  of  grandchildren  were 
in  being  and  competent  to  take,  If  the  event 
upon  which  the  gift  was  conditional  should 
be  decided  one  way  or  the  other.    Tbe  case 
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has  been  argued  as  If  the  gifts  to  the  daugh- 
ter and  to  the  grandchildren  were  alterna- 
tive contingent  remainders  expectant  upon 
the  life  estate  of  the  mother ;  bnt,  while  the 
literal  effect  of  the  testator's  words  is  so,  the 
legal  effect  seems  to  us  to  be  different  A  fee 
1b  given  to  the  daughter  If  she  shall  attain 
the  age  of  25  and  survive  her  mother.  The 
rule  laid  down  In  Hawkins  on  Wills,  240,  Is : 
"If  real  estate  be  devised  to  A.  'If,'  or  'when,' 
he  shall  attain  a  given  age,  with  a  limita- 
tion over  in  the  event  of  his  dying  under 
that  age,  the  attainment  of  the  given  age  is 
held  to  be  a  condition  subsequent  and  not 
precedent,  and  A.  takes  an  immediate  vested 
estate,  subject  to  be  divested  upon  his  death 
under  the  specified  age.  Edwards  v.  Ham- 
mond, 1  B.  &  P.  N.  R.  324,  n ;  Broomfield  v. 
Crowder,  1  B.  &  P.  N.  R.  313 ;  Doe  d.  Rooke 
v.  Randoll,  5  Dow.  202;  Phlpps  v.  Ackers, 
8  CL  &  F.  683.  And  if  the  devise  be  to  A. 
If  or  when  he  shall  attain  a  given  age,  with 
a  limitation  over  upon  his  death  under  that 
age  without  issue,  A.  takes  a  vested  estate, 
defeasible  only  In  the  event  of  his  death 
without  issue  under  the  specified  age.  Phlpps 
v.  Ackers,  9  C.  L.  &  F.  583."  In  Weston  v. 
Weston,  125  Mass.  268,  the  rule  was  applied 
to  a  gift  to  which  the  condition  was  annexed 
that  the  donee  should  survive  another  per- 
son. In  Kelso  v.  Cuming,  1  N.  Y.  Surr.  R. 
382,  real  estate  was  devised  to  C  after  a  life 
estate,  "If  he  should  live  until  he  is  twenty- 
one  or  marry.  In  case  of  his  death  under 
twenty-one,  unmarried,  then  to  V."  C.  died 
under  21  and  unmarried.  Held,  that  the  fee 
had  vested  In  C.  and  was  not  contingent  up- 
on the  arrival  at  the  age  of  21  or  his  mar- 
riage. 

We  think  the  rule  applies  to  the  gift  to 
the  daughter  In  the  present  case,  and  that 
she  took  a  vested  equitable  remainder  in  fee 
subject  to  be  divested  by  her  death  under  the 
age  of  25  or  before  her  mother;  the  words 
of  the  testator  "should  my  daughter  survive 
her  mother,  the  whole  estate  to  vest  In  her 
and  the  trust  to  cease,"  being  construed  to 
mean  vest  in  possession.  "Words  expressive 
of  future  time  are  to  be  referred  to  the  vest- 
ing in  possession,  if  they  reasonably  can  be, 
rather  than  to  the  vesting  In  right."  Ken- 
yon,  Petr.,  17  R.  1. 159,  20  Atl.  206.  The  gift 
to  the  grandchildren,  then,  being  of  an  In- 
terest limited  to  commence  after  the  expira- 
tion of  a  fee  was  an  executory  devise  at  the' 
death  of  the  testator  and  continued  so  until 
the  death  of  the  daughter.  As  such  It  was 
not  a  transmissible  or  vested  Interest  De 
Wolf  v.  Mlddleton,  18  R.  I.  810,  813,  814,  26 
Atl.  44,  tl  Atl.  271,  31  L.  R.  A  146;  Brown 
v.  Williams,  5  R.  I.  308,  316.  Then  tbe  de- 
vise to  the  class  became  absolute  and  gave 
them  an  equitable  remainder  In  fee  in  half 
the  real  estate  expectant  upon  the  equitable 
life  estate  of  the  widow.  Gray,  Perpet  S 
114,  note  5;  Craig  v.  Stacey.  Ir.  Term 
Rep.  249. 

We  find  nothing  in  the  will  to  indicate  any 


preference  In  the  mind  of  the  testator  for 
either  class  of  the  grandchildren.  His  gift 
to  them  seems  to  be  a  last  resort  to  keep  tbe 
estate  In  the  line  of  the  descendants  of  his 
father,  from  whom  It  is  Implied  that  he  re- 
ceived it  His  first  wish  is  that  his  daugh- 
ter and  her  issue  shall  ultimately  have  the 
estate,  but  that  suitable  provision  shall  be 
made  from  the  Income  for  his  widow  as  long 
as  she  lives.  If  his  primary  intention  is 
frustrated,  he  gives  one  half  the  estate  to 
charity,  and  the  other  half  to  the  grandchil- 
dren of  his  father.  Doubtless,  be  expected, 
as  proved  to  be  the  case,  that  some  of  these 
numerous  grandchildren  would  outlive  the 
time  when  the  estate  would  vest  in  posses- 
sion in  his  daughter  or  forever  pass  from  her 
and  her  Issue,  and,  If  so,  his  alternative  de- 
sire would  be  accomplished.  Further  than 
that  his  mind  does  not  seem  to  have  «one. 
Our  conclusion  is  therefore  that,  upon  the 
death  of  Mary  Georgiana  Burgess,  May  1, 
1873,  the  equitable  remainder  in  one-half  of 
said  trust  estate,  subject  to  the  equitable  life 
Interest  of  Sophia  K.  Burgess,  vested  in  said 
14  grandchildren  who  were  then  living,  and 
that  the  trustee  should  now  be  directed  to 
transfer  one-half  of  the  real  estate  held  in 
trust,  Including  the  rents  thereof  which 
have  accumulated  since  tbe  death  of  said 
Sophia  K.  Burgess,  to  the  trustees  of  the 
Diocesan  Fund  In  the  Diocese  of  Maine ;  and 
one-half  of  said  real  estate,  with  the  ac- 
cumulated rents  thereof,  to  such  of  the  said 
14  grandchildren  as  are  now  living  per  capi- 
ta and  to  the  legal  representatives  of  such 
said  14  grandchildren  as  have  deceased  per 
stirpes. 


(M  R.  I.  422) 

PUTNAM  FOUNDRY,  &  MACHINE  CO.  v. 
TOWN  COUNCIL  OF  BARRINGTON. 

(Supreme  Court  of  Rhode  Island.    July  3,  1607.) 

1.  Mandamus— Grounds— Conditions  Prece- 
dent. 

To  warrant  the  issuance  of  mandamus,  the 
petitioner  must  show  a  legal  right  to  have  the 
act  done;  that  the  act  is  one  which  It  is  the 
plain  legal  duty  of  respondent  to  perform  with- 
out discretion  to  do  or  refuse ;  that  the  writ  will 
be  availing;  and  that  petitioner  has  no  other 
plain,  speedy,  and  adequate  remedy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  |8  1-46.] 

2.  Towns  —  Contbacts  —  Requisites  —  Ac- 
ceptance. 

The  council  of  defendant  town  recommend- 
ed to  the  electors  that  they  authorize  the  council 
to  make  certain  improvements  in  the  town  build- 
ing, and  that  plaintiffs  bid  of  $2,230  for  the 
work  be  accepted,  and  the  work  awarded  to  it 
The  financial  town  meeting,  acting  on  the  re- 
port passed  a  resolution  appropriating  $2,250, 
or  so  much  thereof  as  was  necessary  for  the 
improvement  of  the  town  building,  to  be  expend- 
ed under  the  supervision  of  the  town  council,  as 
recommended  in  its  report.  At  a  subsequent 
meeting  of  the  council,  a  resolution  to  award  the 
contract  to  plaintiff  was  rejected,  and  plaintiff 
brought  mandamus  against  the  council  to  com- 
pel the  execution  of  the  contract  Held,  that 
the  acts  did  not  constitute  a  contract  since  the 
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financial  town  meeting  did  not  accept  the  bid,  as 
it  might  have  done. 

3.  Mandamus— Subjects  op  Relief— Acts  of 
Public  Officers— Completion  of  a  Con- 
tract. 

Mandamus  will  not  lie  to  compel  a  party  to 
complete  the  making  of  a  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33.  Mandamus,  §  181.] 

4.  Same  — Grounds  — Adequacy  of  Other 
Remedy. 

If  a  contract  is  so  far  completed  as  to  en- 
title a  party  to  any  relief,  he  has  an  adequate 
remedy  at  law,  and  hence  mandamus  will  not 
lie. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  f  8.] 

Appeal  from  Superior  Court,  Providence 
County. 

Mandamus  by  the  Putnam  Foundry  &  Ma- 
chine Company  against  the  town  council  of 
the  town  of  Barrington.  From  an  order  of 
the  superior  court  sustaining  a  demurrer  to 
the  petition,  plaintiff  appeals.  Appeal  dis- 
missed. Judgment  affirmed,  and  petition  re- 
manded. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

George  H.  Huddy,  for  petitioner.    Alfred 

5.  Johnson  and  Arthur  P.  Johnson,  for  re- 
spondent 

JOHNSON,  J.  This  Is  a  petition  for  a 
writ  of  mandamus  to  compel  the  town  coun- 
cil of  the  town  of  Barrington  to  cause  to  be 
executed  a  contract  in  writing  for  the  recon- 
struction of  the  heating  apparatus  of  the 
town  building  of  said  town  of  Barrington. 
Said  petition  Is  based  upon  the  following 
facts,  as  to  which  there  is  no  dispute:  Prior 
to  the  16th  day  of  August  1906,  the  then 
town  council  of  the  town  of  Barrington  In- 
vited certain  dealers  In  heating  apparatus, 
Including  the  Putnam  Foundry  &  Machine 
Company,  to  submit  bids  for  the  reconstruc- 
tion of  the  heating  apparatus  of  the  town 
building  of  the  town  of  Barrington.  Several 
such  bids  were  submitted,  including  one  by 
said  Putnam  Foundry  &  Machine  Company, 
based  upon  certain  plans  and  specifications 
submitted  therewith,  under  date  of  August 
16, 1906;  said  bid  being  for  the  sum  of  $2,250. 
Said  town  council,  after  considering  said 
bids,  made  the  following  report:  ''The  heat- 
ing of  the  town  building  as  a  whole  has  never 
been  entirely  satisfactory.  This  has  been 
due  In  part  to  a  lack  of  sufficient  radiation. 
For  the  last  two  or  three  years  it  has  been 
more  difficult,  although  the  same  quantity  of 
fuel  was  being  used.  A  committee  from  your 
council  called  in  the  aid  of  several  experts 
in  heating  to  see  if  some  change  could  not  be 
made  to  secure  better  results.  After  a  care- 
ful examination  the  changes  deemed  neces- 
sary by  them  varied  considerably,  as  was 
shown  by  their  bids.  One  firm,  however, 
presented  a  bid  for  a  complete  reconstruc- 
tion of  the  whole  system.  The  plan  outlined 
by  this  company  was  the  most  satisfactory 


to  this  council  because  It  entered  into  detail 
and  was  thorough  and  clear.  But  the 
amount  needed  and  the  extreme  Importance 
of  the  work  being  done  thoroughly,  if  at  all, 
made  it  seem  wise  to  us  to  present  the  mat- 
ter to  the  electors  of  the  town  for  their  ac- 
tion. Therefore  we  recommend  to  the  elec- 
tors that  they  authorize  the  new  council  to 
make  a  thorough  reconstruction  of  the  heat- 
ing system  in  the  town  building,  that  new 
boilers,  extra  radiation  where  needed,  and 
such  changes  as  were  outlined  In  the  specifi- 
cations accompanying  the  bid  of  the  Putnam 
Foundry  &  Machine  Company —  and  we 
further  recommend  that  the  bid  of  the  afore- 
said company,  dated  August  1906,  of  $2,250, 
be  accepted  and  the  work  awarded  to  them. 
Our  reason  for  these  recommendations  are 
these:  That  company  gave  the  only  satis- 
factory and  reasonable  solution  of  the  matter. 
The  present  boilers  are  not  deemed  of  suffi- 
cient capacity  or  strength  to  bear  the  addi- 
tional radiation,  because  of  the  wornout  or 
congested  condition  of  parts  of  the  same, 
and  the  plain,  definite  plan  given  by  this 
company  reveals  the  fact  that  they  know 
what  is  needed  and  will  give  It  to  us."  The 
financial  town  meeting  of  said  town,  held 
November  6,  1906,  acting  upon  said  report  of 
said  town  council,  passed  the  following  reso- 
lution: "Resolved,  that  the  sum  of  $2,250, 
or  so  much  thereof  as  may  be  necessary,  be 
and  hereby  is  appropriated  for  the  recon- 
struction and  renewal  of  the  heating  and 
ventilating  apparatus  In  the  town  hall  build- 
ing. Said  sum  to  be  expended  under  the  su- 
pervision of  the  town  council,  as  recommend- 
ed In  their  report  of  to-day.  Resolved,  that 
the  town  treasurer  be  authorized  to  hire  a 
sufficient  sum  to  meet  the  above  expenditure." 
The  petition  alleges  that  relying  upon  the 
action  of  the  town  council  and  of  said  finan- 
cial town  meeting,  the  petitioner  had  pro- 
cured the  necessary  materials  for  the  ful- 
filling of  said  contract  and  had  expended 
considerable  sums  of  money  for  drawings 
and  other  services  incidental  to  the  installa- 
tion of  said  heating  apparatus,  and  has  al- 
ways, from  the  time  of  the  acceptance  of 
said  bid  by  said  town,  as  aforesaid,  by  said 
resolution  aforesaid,  been  ready  and  willing, 
and  is  now  ready  and  willing,  and  hereby 
offers,  to  enter  upon  and  complete  said  con- 
tract and  to  install  said  heating  apparatus 
in  accordance  with  said  plans  and  specifica- 
tions and  bid  of  August  16,  1906.  At  a  meet- 
ing of  the  town  council  of  said  town,  on  De- 
cember 15,  1906,  the  following  motion  was 
made:  "That  the  contract  for  the  recon- 
struction of  the  heating  and  ventilating  sys- 
tem of  the  town  building  be  and  hereby  is 
awarded  to  the  Putnam  Foundry  &  Machine 
Company  of  Providence,  R  L,  as  per  the 
specification  and  accompanying  bid  of  said 
company  under  date  of  August  16,  1906." 
Upon  being  put  to  vote,  this  motion  was  lost 
by  a  vote  of  three  to  two. 
On  February  9,  1907,  the  petitioner  made 
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a  formal  demand  In  writing  upon  said  town 
council  to  execute  said  contract,  but  said 
town  council  has  neglected  and  refused  so  to 
do.  The  respondents  demurred  to  the  peti- 
tion upon  the  following  grounds:  (1)  That 
the  statements  contained  In  the  third  para- 
graph of  said  petition  are  Inconsistent  and 
contradictory;  (2)  that  the  petitioner,  under 
the  allegations  of  the  petition,  has  no  such 
legal  right  as  to  enable  it  to  maintain  the  pe- 
tition; (3)  that  the  petition  falls  to  show  any 
neglect  of  duty  or  refusal  to  perform  any 
acts  required  of  the  respondents  under  the 
law;  (4)  that  the  petition  does  not  show 
clearly  what  was  the  recommendation  of  the 
former  town  council  to  the  electors  of  the 
town;  (5)  that  the  petition  does  not  show 
when  the  sum  appropriated  by  the  financial 
town  meeting  for  the  reconstruction  and  re- 
newal of  the  heating  and  ventilating  appa- 
ratus In  the  town  hall  building  was  to  be  ex- 
pended; (6)  that  the  petition  shows  that  the 
resolution  passed  by  the  financial  town  meet- 
ing called  for  the  exercise  of  discretion  and 
official  Judgment  on  the  part  of  the  respond- 
ents; (7)  that  the  petition  shows  that  it  is  an 
attempt  to  obtain  a  review  or  reversal  of  a 
decision  already  made  by  said  respondents 
in  a  matter  Involving  discretion;  (8)  that  the 
petition  shows  that  It  is  an  attempt  to  es- 
tablish a  right,  and  not  to  enforce  a  right, 
already  established.  The  court  below  sus- 
tained the  demurrer  on  the  ground  that  the 
resolution  of  the  financial  town  meeting  did 
not  constitute  an  acceptance  of  petitioner's 
offer  and  was  not  a  mandatory  direction  to 
the  town  council.  Erom  the  decree  sustain- 
ing the  demurrer,  the  petitioner  appealed,  as- 
signing the  following  reasons  of  appeal:  (1) 
That  said  decision  was  erroneous  and  con- 
trary to  law;  (2)  that  said  court  erred  in  de- 
ciding that  the  petition  showed  no  contract 
between  the  petitioner  and  the  town  of  Bar- 
rlngton;  (3)  that  said  court  erred  in  its  con- 
struction of  the  meaning  and  effect  of  the 
resolution  passed  by  the  financial  town  meet- 
ing of  the  town  of  Barrlngton  set  forth  in 
said  petition;  (4)  that  said  court  erred  in 
finding  that  the  direction  of  the  financial 
town  meeting  to  the  town  council  was  not 
mandatory. 

The  town  council  In  their  report,  after 
referring  to  the  condition  of  the  heating 
apparatus  of  the  town  building,  to  the  call- 
ing in  of  experts  and  the  examination  by 
them,  and  referring  in  terms  of  approval 
to  the  bid  of  the  petitioner  for  a  complete 
reconstruction  of  said  apparatus,  proceeds  to 
"recommend  to  the  electors  that  they  author- 
ize the  new  council  to  make  a  thorough  re- 
construction of  the  heating  system  in  the 
town  building,  that  new  boilers,  extra  radia- 
tion where  needed,  and  such  changes  as  were 
outlined  in  the  specifications  accompanying 
the  bid  of  the  Putnam  Foundry  &  Machine 
Company —  and  we  further  recommend  that 
the  bid  of  the  aforesaid  company,  dated  Au- 
gust, 1906,  of  $2,250,   be  accepted  and  the 


work  awarded  to  them."  The  recommenda- 
tion of  the  town  council  as  to  new  boilers, 
extra  radiation  where  needed,  and  such 
changes  as  were  outlined,  is  evidently  not 
complete.  After  making  the  recommendation 
for  a  thorough  reconstruction  of  the  heating 
apparatus  in  the  town  building,  the  report 
continues  with  the  words,  "that  new  boilers, 
extra  radiation  where  needed,  and  such 
changes  as  were  outlined  In  the  specifications 
accompanying  the  bid  of  the  Putnam  Foun- 
dry &  Machine  Company,"  and  then,  without 
completing  the  sentence,  says,  "and  we  fur- 
ther recommend  that  the  bid  of  the  aforesaid 
company,  dated  August,  1906,  of  12,290,  be 
accepted  and  the  work  awarded  to  them." 
The  financial  town  meeting,  on  November  6, 
1906,  acting  on  said  report  of  the  town  coun- 
cil, passed  a  resolution  appropriating  "$2,250, 
or  so  much  thereof  as  may  be  necessary"  for 
the  reconstruction  and  renewal  of  the  heat- 
ing and  ventilating  apparatus  in  said  town 
building,  "said  sum  to  be  expended  under  the 
supervision  of  the  town  council  as  recom- 
mended in  their  report  of  to-day,"  and  also 
authorized  the  town  treasurer  to  hire  a  suffi- 
cient sum  to  meet  the  above  expenditure. 

Counsel  for  the  petitioner  argues  that  the 
bid  was  accepted  by  the  financial  town  meet- 
ing, and  that  there  was  therefore  a  contract 
made  between  the  petitioner  and  the  town, 
although  the  offer  submitted  contained  a 
form  for  the  acceptance  thereof  by  the  town 
In  writing,  and  that  there  remains  only  the 
ministerial  duty  of  causing  the  contract  sub- 
mitted by  the  petitioner  to  be  executed  by 
the  town  council  so  that  the  petitioner  may 
bare  the  written  evidence  of  the  contract  to 
which  it  claims  it  Is  entitled.  Counsel  ad- 
mits that  the  intent  of  the  resolution  of  the 
financial  town  meeting  would  not  be  clear 
standing  alone,  but  argues  that,  when  taken 
In  connection  with  the  recommendation  of 
the  town  council,  the  Intent  is  clear,  and  that 
it  constitutes  an  acceptance  of  the  petition- 
er's offer.  Counsel  for  the  petitioner  has  cit- 
ed several  cases  where  mandamus  has  been 
held  to  lie  to  compel  the  award  of  a  contract 
to  the  lowest  bidder  therefor.  Boren  v.  Dar- 
ke County  Com'ra,  21  Ohio  St.  311;  Beaver 
v.  Trustees  for  Institution  for  the  Blind,  10 
Ohio  St.  97;  People  v.  Contracting  Board, 
46  Barb.  (N.  Y.)  254;  People  v.  Buffalo  Coun- 
ty, 4  Neb.  150.  In  ail  these  cases,  however, 
these  were  statutes  requiring  contracts  for 
either  public  buildings  or  other  public  work 
to  be  awarded  to  the  lowest  bidder.  These 
cases  therefore  are  not  in  point ;  there  being 
no  such  statutory  provision  in  this  case.  We 
think,  however,  that  the  court  in  State  v. 
Board  of  Education  of  Fond  du  Lac,  24  Wis. 
683,  stated  the  better  rule  as  to  the  right 
of  the  lowest  bidder,  in  the  class  of  cases  last 
referred  to,  as  follows:  "The  statutory  pro- 
vision requiring  the  contract  in  such  cases  to 
be  let  to  the  lowest  bidder  is  designed  for 
the  benefit  and  protection  of  the  public,  and 
not  of  the  bidders,"    Counsel  also  cites  Iiiger- 
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man  v.  State,  128  Ind.  225,  27  N.  B.  499, 
People  v.  Coler,  84  App.  DIt.  167,  54  N.  X. 
Supp.  639,  Chapln  t.  Osborn,  29  Ind.  99,  Peo- 
ple v.  Syracuse,  144  N.  Y.  63,  36  N.  E.  1006, 
Reg.  v.  Justices,  6  New  Brunswick,  273,  and 
Portland  Stone  Ware  Co.  v.  Taylor,  17  R.  I. 
33,  19  Atl.  1086,  to  the  effect  that  a  ministe- 
rial officer,  who  has  a  specific  fund  In  his 
hands,  may  be  compelled  by  mandamus  to 
make  lawful  distribution  of  the  fund.  This 
Is  undoubtedly  good  law,  and  is  supported  bj 
all  the  cases  cited.  Portland  Stone  Ware 
Go.  v.  Taylor  Illustrates  the  principle  as  clear- 
ly as  any  of  the  cases.  In  that  case  authority 
was  given  to  the  district  of  Narragansett,  by 
Pub.  Laws  R.  I.,  p.  14,  c.  726,  of  June  13, 
1888,  to  borrow  a  sum,  not  exceeding  $100,- 
000,  to  be  used  by  said  district  for  roads,  sew- 
erage, water  supply,  fire  purposes,  and  public 
buildings,  and  for  no  other  purposes,  under 
the  direction  of  the  district  council.  The 
district  duly  authorized  the  district  council 
to  borrow  said  sum  of  $100,000  upon  the 
bonds  of  the  district,  which  was  done,  and  the 
proceeds  were  deposited  In  the  bank  as  a 
special  deposit  for  the  purposes  aforesaid. 
Pursuant  to  the  authority  so  given,  the  dis- 
trict council  contracted  with  the  Portland 
Stone  Ware  Company  for  drain  pipe  to  be 
used  for  the  purpose  of  sewerage,  and,  after 
delivery,  gave  to  said  company  two  orders 
directing  the  treasurer  of  the  district  to  pay 
the  bills  thus  Incurred  out  of  said  fund,  which 
was  sufficient  to  meet  said  orders.  The 
treasurer  refused  to  pay  said  orders,  and  the 
company  petitioned  for  a  writ  of  mandamus 
to  compel  him  to  pay  them.  Upon  this  state 
of  facts  the  court  said :  "It  appears  that  the 
fund;  out  of  which  payment  Is  sought,  Is  a 
special  fund,  a  special  deposit  for  a  special 
purpose.  The  expenditure  of  this  fund  is 
expressly  given  to  the  'district  council.  So 
far  as  the  treasurer  Is  concerned,  he  has 
simply  the  ministerial  duty  to  pay  It  out  un- 
der the  direction  of  the  council.  In  cases  of 
this  kind  mandamus  will  lie."  The  mere 
statement  of  the  case  Is  sufficient  to  show 
that  it  has  nothing  in  common  with  the  case 
at  bar,  except  that  it  was  a  petition  for 
mandamus.  We  do  not  find  that  the  petition- 
er's case  is  supported  by  any  of  the  cases 
cited. 

To  warrant  the  issuance  of  a  writ  of  man- 
damns,  the  petitioner  must  show  first  a  legal 
right  to  have  the  act  done  which  is  sought 
by  the  writ;  and,  second,  it  must  appear 
that  the  act  which  Is  to  be  enforced  by  the 
mandate  Is  that  which  it  Is  the  plain  legal 
duty  of  the  respondent  to  perform,  without 
discretion  either  to  do  or  refuse ;  and,  third, 
that  the  writ  will  be  availing  as  a  remedy, 
and  that  the  petitioner  has  no  other  plain, 
speedy,  and  adequate  remedy.  Sweet  v.  Con- 
ley,  20  R.  I.  381,  39  Atl.  326 ;  Spelling,  Ex. 
Leg.  Rem.  {  1369 ;  State  v.  Malheur  County, 
46  Or.  519,  81  Pac.  368.  We  do  not  think  that 
the  petitioner  fulfills  any  of  these  require-  ' 
ments.    It  can  only  base  its  claim  upon  the  | 


action  of  the  financial  town  meeting,  as  the 
first  town  council  plainly  only  made  recom- 
mendations that  the  work  be  done,  and  that 
the  bid  of  the  petitioner  be  accepted.  The 
financial  town  meeting,  Instead  of  accepting 
said  bid,  only  appropriated  $2,250,  or  so  much 
thereof  as  may  be  necessary  "for  the  recon- 
struction and  renewal  of  the  heating  and  ven- 
tilating apparatus  in  the  town  ball  build- 
ing, sa  Id  sum  to  be  expended  under  the  su- 
pervision of  the  town  council,  as  recommend- 
ed In  their  report,"  and  authorized  the  town 
treasurer  to  hire  a  sufficient  sum  to  meet 
the  above  expenditure.  If  the  financial  town 
meeting  had  desired  to  accept  the  bid  of  the 
petitioner,  it  could  easily  have  done  so ;  but 
it  did  not. 

Counsel  says  that  "in  the  case  at  bar  It 
is  sought  to  command  action,  to  complete 
the  unflnisLjd,  to  remedy  nonfeasance,"  and 
quotes  from  Corbett  v.  Naylor,  25  R.  I.  520, 
522,  57  Atl.  303,  304:  "The  function  of  man- 
damus is  to  compel  the  performance  of  a  le- 
gal duty.  To  command  action ;  not  to  review 
action.  To  complete  the  unfinished."  The 
court  there  was  speaking  of  an  election  where 
the  count  of  votes  had  been  finished.  If  the 
count  had  not  been  finished,  It  might  have 
ordered  It  to  be  finished.  To  compel  one  to 
complete  the  making  of  a  contract,  however, 
would  be  a  different  matter  from  compelling 
the  counting  of  votes  cast  at  an  election.  No 
case  has  been  brought  to  our  attention,  and 
none  has  come  to  our  notice,  where  a  court 
by  mandamus  compelled  a  party  to  complete 
a  contract.  Parties  must  make  their  own 
contracts.  Only  the  finished  contract,  not  a 
contract  in  process  of  making,  is  recognized 
by  the  law.  The  petitioner  has  shown  no 
legal  right  to  have  the  act  done  which  It 
seeks.  It  has  not  shown  that  the  act  sought 
to  be  enforced  is  the  plain  duty  of  the  re- 
spondents, without  discretion  on  their  part 
either  to  do  or  refuse.  If  there  Is  not  a  con- 
tract existing,  the  court  cannot  make  one  by 
mandamus.  And  if  the  facts  shown  were 
sufficient  to  establish  a  valid  contract,  then 
the  petitioner  would  have  the  same  plain, 
speedy,  and  adequate  remedy  thereon  that 
any  party  to  a  contract  has,  and  In  such  case 
the  writ  would  not  issue. 

The  appeal  is  dismissed,  the  Judgment  af- 
firmed, and  the  petition  Is  remanded  to  the  su- 
perior court  for  further  proceedings. 


(28  R.  I.  452) 

HAZLETT     v.     WOODHEAD.       SAME     v. 

WOODHEAD.     SAME    v.    MERCANTILE 

TRUST  CO.    SAME  v.  PROVIDENT  MUT. 

INV.  CO. 

(Supreme  Court  of  Rhode  Island.    June  28, 
1907.) 

1.  Banks  and  Banking  — Stockholders  — 
Liability  —  Enforcement  —  Actions  — 
Declarations. 

A  declaration,  in  an  action  In  Rhode  la- 
land  to  enforce  liability  of  stockholders  of  a 
Nebraska  bank,  by  the  receiver  appointed  in 
Nebraska,  which  alleges  that  prior  to  and  sine* 
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the  appointment  of  the  receiver  the  laws  of 
Nebraska  authorized  the  appointment  of  a  re- 
ceiver of  a  banking  corporation  conducting  busi- 
ness in  an  unsafe  manner,  etc,  and  empowered 
the  receiver  to  enforce  the  liability  of  stock- 
holders, and  which  annexed  as  an  exhibit  the 
statutes  (Comp.  St.  Neb.  1905,  c.  8,  8$  34,  35) 
which  took  effect  in  July,  1895,  and  which  shows 
that  the  appointment  was  made  in  March,  1895, 
shows  that  the  receiver  is  not  governed  by  such 
statute,  but  is  governed  by  Code  Civ.  Proc.  Neb. 
S§  266,  267,  274,  relating  to  the  appointment  of 
receivers,  and  declaring  that  an  order  appoint- 
ing a  receiver  without  notice  shall  be  void. 
2.  Receivers— Actions— Right  to  Sue. 

A  foreign  receiver  has  no  right  to  sue  In 
Rhode  Island,  and  whether  or  not  he  will  be 
permitted  to  do  so  is  a  question  of  comity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Receivers,  §  417.] 

&  Appeal— Review— Immaterial  Questions. 
Where  a  foreign  receiver  sued  in  a  court 
in  Rhode  Island  without  permission,  and  the 
court  did  not  deny  him  the  privilege  of  a  suitor, 
but  considered  the  case  on  the  issues  raised  by 
the  pleadings,  the  Supreme  Court  on  exceptions 
will  not  determine  the  question  of  the  right  to 
sue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  J  3402.] 

4.  Banks  and   Banking  —  Stockholders  — 

Liability— Enforcement. 

Const.  Neb.  art.  11,  §  4,  providing  that  in 
cases  of  claims  against  corporations  the  amount 
due  shall  be  ascertained,  and  after  the  corporate 
property  has  been  exhausted  the  subscribers 
shall  be  liable  to  the  extent  of  their  unpaid 
stock  subscriptions,  prescribes  a  time  when  a 
cause  of  action  accrues  against  stockholders,  and 
applies  to  the  liability  of  stockholders  of  bank- 
ing corporations  imposed  by  section  7,  so  that  a 
voluntary  appearance  of  a  stockholder  of  a 
bank,  in  an  action  to  determine  the  insolvency 
of  the  bank  and  for  the  appointment  of  a  re- 
ceiver, before  such  accrual,  is  premature  and  in- 
effectual. 

5.  Sake. 

A  declaration,  in  an  action  in  Rhode  Is- 
land to  enforce  the  liability  of  stockholders  of 
a  Nebraska  bank,   which   sets  forth  notice  by 

Publication  to  all  stockholders  to  appear  on  or 
efore  February  24,  1902,  in  a  court  in  Ne- 
braska, but  which  shows  that  leave  had  been 
given  on  June  27,  1898,  to  the  receiver  to  sue 
stockholders,  on  the  court  in  Nebraska  finding 
that  the  assets  of  the  bank  had  been  exhausted, 
and  which  fails  to  show  that  any  notice  had 
been  given  to  the  stockholders  of  the  pendency 
of  the  proceedings  which  resulted  in  such  find- 
ing, is  fatally  bad  for  failing  to  allege  that  the 
stockholders  nad  notice  of  or  were  parties  to  the 
proceedings  in  the  Nebraska  court  establishing 
the  liability  of  the  stockholders. 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Separate  actions  by  Alfred  Hazlett,  re- 
ceiver of  the  American  Bank  of  Beatrice, 
Neb.,  against  Thomas  A.  Woodbead,  against 
Mary  Woodhead,  against  the  Mercantile 
Trust  Company,  and  against  the  Provident 
Mutual  Investment  Company.  Demurrers  to 
the  declarations  were  sustained,  and  plain- 
tiff brings  exceptions  In  each  case.  Excep- 
tions overruled,  and  cases  remanded. 

Llttlefield  &  Barrows,  for  plaintiff.  John 
N.  Butman  and  William  J.  Brown,  for  de- 
fendants. 

DUBOIS,  J.     Since  the  rendition  of  our 
opinion  In  these  cases,  which  Is  reported  in 
67A.-47 


27  R.  I.  506,  63  Atl.  952,  the  plaintiff  has  at- 
tempted to  remedy  the  defects  therein  re- 
ferred to  by  amending  his  declarations  In 
said  actions.  The  defendants  have  demur- 
red to  the  amended  declarations,  and  the 
superior  court  has  sustained  these  demur- 
rers. To  this  action  of  the  superior  court 
the  plaintiff  has  duly  excepted  and  is  prose- 
cuting his  bills  of  exceptions  in  this  court 

It  becomes  Important  to  consider  the 
amendments  that  have  been  made  to  the 
declarations  in  these  cases  to  determine 
whether  or  not  the  objections  made  to  the 
originals  have  been  cured  thereby.  In  the 
plaintiffs  declarations  against  the  first  and 
second  named  defendants,  the  first  amend- 
ment consists  of  the  use  of  the  words  "in 
equity"  as  descriptive  of  the  cause  of  ac- 
tion In  which  the  American  Bank  of  Beat- 
rice, Neb.,  was  adjudged  to  be  insolvent 
The  second  amendment  is  contained  In  the 
words  "and  wherein  also  this  defendant 
duly  appeared  by  attorney,"  and  also  refers 
to  the  equity  cause  aforesaid.  The  third 
amendment  is  purely  technical,  consisting  of 
the  words  "and  by"  between  the  words  "un- 
der" and  "the  laws  of  the  state  of  Nebraska." 
The  fourth  amendment  Is  a  correction  of  a 
clerical  error  by  substituting  the  word  "re- 
ceiver" for  "bank."  The  fifth  amendment 
is  a  supplemental  allegation  to  the  one  set- 
ting forth  that  on  the  27th  day  of  June,  1898, 
an  order  was  duly  made,  in  the  equity  cause 
hereinbefore  referred  to,  finding  and  ad- 
judging that  the  assets  of  said  bank  had  all 
been  exhausted  and  the  proceeds  paid  out 
and  applied  by  the  receiver  pursuant  to  the 
order  of  said  court  and  authorizing  the  re- 
ceiver to  bring  suit  against  the  stockholders 
of  said  bank,  and  reads  as  follows:  "That 
In  pursuance  of  said  order  this  plaintiff,  as 
receiver  of  said  bank,  did  on  December  16, 
1901,  file  a  petition  with  said  court  In  the 
case  of  Lynus  Knight  et  al.  v.  American 
Bank  of  Beatrice,  Neb.,  wherein  he  set  forth 
that  he  had  sued  and  recovered  judgment 
in  the  case  of  Hazlett  v.  Ainsworth  et  al. 
against  all  stockholders  of  said  bank  resi- 
dent or  having  property  within  said  state  of 
Nebraska  for  their  additional  double  liabil- 
ity, and  that  by  reason  of  the  Insolvency  of 
many  of  said  stockholders  the  amount  re- 
ceived from  said  judgments  and  which  might 
be  received  therefrom  would  not  exceed  four- 
teen thousand  ($14,000)  dollars,  and  also 
setting  forth  that  the  amount  of  Indebted- 
ness of  said  bank  exceeded  forty-two  thou- 
sand ($42,000)  dollars,  and  that  of  the  non- 
resident stockholders  so  many  were  Insolvent 
that  it  was  necessary  to  sue  ail  nonresident 
stockholders  for  the  full  additional  amount 
lip  to  the  par  value  of  the  shares  of  stock 
held  by  each  respectively,  and  wherein  he 
prayed  for  leave  to  sue  all  stockholders  of 
said  bank  for  their  additional  liability  up 
to  an  amount  equal  to  the  full  par  value 
of  the  shares  of  stock  held  by  each  respec- 
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tlTely,  of  which  petition  four  weeks'  notice, 
the  same  being  due  and  legal  notice,  was 
given  by  publication  In  a  newspaper,  as  or- 
dered by  said  court  to  all  stockholders,  in- 
cluding this  defendant,  and  by  which  notice 
all  stockholders  resident  and  nonresident 
were  ordered  to  appear  on  or  before  the  24th 
day  of  February,  1902,  and  show  cause,  if 
any  they  had,  why  the  prayer  of  said  peti- 
tion should  not  be  granted."  The  sixth 
amendment,  which  is  merely  descriptive, 
comprises  the  italicized  words  in  the  follow- 
ing statement  of  the  averment  in  the  decla- 
ration next  after  the  fifth  amendment,  viz.: 
"That  on  the  27th  of  March,  1903,  upon  a 
further  report  and  showing  to  said  district 
court  of  the  county  of  Gage,  in  said  case  of 
Lynus  Knight  et  al.  v.  American  Bank  of 
Beatrice,  Neb.,  of  which  report  and  showing 
as  above  get  forth,  notice  hat  been  given  to 
said  American  Bank  and  all  stockholders 
thereof  including  this  defendant,  and  upon 
full  proof  of  the  facts  stated  in  the  preceding 
paragraph  of  the  condition  of  the  bank,  fur- 
ther decree  was  made  and  entered  in  said 
cause  finding  and  adjudging  that  it  was  nec- 
essary In  order  to  pay  the  liabilities  of  said 
defendant  bank  to  bring  action  against  the 
nonresident  stockholders  of  said  bank  for  the 
full  amount  of  their  statutory  liability,  to 
wit,  the  par  value  of  the  amount  of  their 
stock  in  said  bank  held  by  each  respectively, 
and  It  was  further  ordered  by  said  court  that 
the  plaintiff  as  such  receiver  should  bring 
action  in  his  own  name  against  each  of  the 
nonresident  stockholders  of  said  bank  for  the 
full  amount  of  the  par  value  of  the  shares  of 
stock  held  by  each  of  them."  The  seventh 
amendment  changes  the  date  from  "June  27, 
1902,"  to  the  same  month  and  day  1S98.  The 
eighth  makes  a  similar  correction,  so  that 
"March  27,  1902,"  becomes  the  same  time  in 
1903.  The  ninth  amendment  inserts  the  word 
"and"  between  the  word  "state"  and  the 
words  "is  entitled  to  enforce  and  collect  from 
the  defendant  the  full  amount  of  the  par  val- 
ue of  the  shares  of  stock  held  by  him."  And 
the  tenth  and  last  amendment  merely  corrects 
an  error  in  the  date  from  which  Interest  will 
run  against  the  defendant,  to  wit,  March  27, 
1903,  instead  of  1902. 

The  second  amendment  is  omitted  In  the 
declarations  against  the  third  and  fourth  de- 
fendants. Otherwise  the  amended  declara- 
tions are  substantially  identical.  The  first 
amendment  shows  that  the  action  was 
brought  In  a  court  usually  having  jurisdiction 
over  proceedings  in  insolvency  and  of  receiv- 
ers. The  second  amendment,  affecting  the 
first  and  second  named  defendants,  alleges 
that  they  duly  appeared  in  said  equity  suit  by 
attorney.  The  third  and  fourth  amendments 
have  no  material  effect.  The  fifth  amendment 
does  set  forth  that  notice  of  the  plaintiffs 
petition  for  leave  to  sue  all  stockholders  of 
the  bank  was  given  by  publication  in  a  news- 
paper as  ordered  by  said  court  to  all  stock- 
holders resident  and  nonresident,  including 


these  defendants,  to  appear  on  or  before  the 
24th  day  of  February,  1902,  to  show  cause 
why  the  prayer  of  said  petition  should  not  be 
granted.  And  the  sixth,  seventh,  eighth, 
ninth,  and  tenth  amendments  require  no  fur- 
ther comments  than  those  they  have  already 
received. 

The  demurrers  of  the  defendants  hereinbe- 
fore referred  to  are  based  upon  the  following 
grounds:  First  It  does  not  appear  in  the 
declaration  that  the  plaintiff  was  appointed 
receiver  of  said  American  Bank  in  proceed- 
ings brought  in  conformity  with  section  34, 
c.  8,  Comp.  St  Neb.  1895.  Second.  A  receiver 
appointed  under  proceedings  in  the  state  of 
Nebraska  has  no  right  to  sue  in  the  courts 
of  the  state  of  Rhode  Island.  Third.  It  does 
not  appear  that  the  defendant  was  a  party  to, 
had  due  and  legal  notice  of,  or  is  In  any  way 
bound  by  the  decree  rendered  by  the  Nebras- 
ka court  in  the  case  of  Lynus  Knight  et  al. 
v.  American  Bank.  Fourth.  It  does  not  ap- 
pear that  the  Constitution  or  statutes  of  the 
state  of  Nebraska  authorize  a  receiver  to 
sue  to  recover  from  a  stockholder  upon  his 
liability  as  such.  Fifth.  The  law  of  Nebras- 
ka as  laid  down  In  Farmers'  Loan  &  Trust 
Co.  v.  Funk,  and  German  National  Bank  v. 
Farmers'  &  Merchants'  Bank,  cited  by  the 
plaintiff  In  Exhibit  C,  does  not  give  the  re- 
ceiver any  right  to  bring  proceedings  at  law 
to  enforce  stockholders'  liability,  but  holds 
that  the  rights  of  all  parties  in  Interest 
should  be  determined  and  "enforced  by  pro- 
ceedings in  equity,  in  which  proceedings  all 
creditors  and  all  debtor  stockholders  should 
be  made  parties  In  order  that  the  entire  in- 
debtedness of  the  corporation  for  which  the 
stockholders  are  liable  may  be  ascertained 
and  determined  in  one  action."  Sixth.  The 
declaration  does  not  state  with  sufficient  cer- 
tainty what  are  the  assets  and  liabilities  of 
said  American  Bank,  and  what  contribution 
to  make  up  the  deficiency  should  be  levied 
pro  rata  on  each  share  of  stock.  Seventh. 
The  declaration,  while  alleging  that  the  def- 
icit Is  about  $42,000,  and  the  capital  stock 
of  said  bank  $100,000,  seeks  In  this  suit  to 
establish  and  enforce  an  alleged  liability  of 
the  defendant  equal  to  the  par  value  of  the 
stock  held. 

It  Is  true,  as  set  forth  In  the  first  ground 
of  the  demurrer,  that  It  does  not  appear  that 
the  plaintiff  was  appointed  receiver  of  said 
American  Bank  in  proceedings  brought  in 
conformity  with  Comp.  St  Neb.  1895,  c  8, 
§  34.  Moreover,  It  is  alleged  in  the  declara- 
tion: "That  during  the  whole  time,  and  at 
all  times  since  and  prior  to  the  appointment 
of  the  plaintiff  as  receiver  of  said  American 
Bank  of  Beatrice,  Neb.,  as  aforesaid,  the 
laws  In  force  in  said  state  of  Nebraska  con- 
tained the  following  provisions:  That  a  re- 
ceiver might  be  appointed  If  the  capital  of 
any  corporation  transacting  a  banking  busi- 
ness in  that  state  was  impaired,  or  If  It  was 
conducting  its  business  in  an  unsafe  and  un- 
authorized manner  and  so  Jeopardizing  the 
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Interests  of  Its  depositors,  and  If  It  was  un- 
safe and  inexpedient  for  it  to  continue  to 
transact  a  banking  business;  that  such  re- 
ceiver should  thereupon  take  possession  of  all 
books,  records,  and  assets  of  every  descrip- 
tion belonging  to  said  bank,  sell  and  com- 
pound all  bad  or  doubtful  debts  when  ap- 
proved by  the  court  or  Judge  thereof;  and 
that  whenever  any  receiver  of  any  incorpo- 
rated bank  shall  file  a  report  with  the  court 
or  Judge  thereof,  setting  forth  the  fact  that 
in  the  opinion  of  said  receiver  the  assets  of 
said  bank  were  not  sufficient  to  pay  the  lia- 
bilities of  such  bank,  within  a  reasonable 
time,  the  court  or  judge  might  order  such 
receiver  to  proceed  at  once  to  collect  from  the 
other  stockholders  of  such  bank  who  are  li- 
able therefor  any  or  all  such  liabilities  as 
shall  be  necessary  for  the  payment  of  all  the 
liabilities  of  such  bank.  *  *  *  And  plain- 
tiff hereby  refers  to  the  statutes  *  •  • 
as  cited  In  the  schedule  hereto  annexed  and 
made  a  part  hereof  as  'Exhibit  C  In  proof  of 
the  preceding  allegations,  statutes,  and  of 
Judicial  interpretations."  And  the  statute 
so  referred  to  is  Comp.  St  Neb.  1895,  c.  8,  $} 
34,  86.  An  Inspection  of  the  statutes  of  Neb- 
raska reveals  the  fact  that  said  chapter  8,  §| 
1  to  39,  did  not  take  effect  until  July  6,  1895. 
As  the  plaintiff  had  been  appointed  receiver 
March  20,  1895,  the  provisions  of  this  chap- 
ter do  not  apply  to  him.  This  leaves  the 
law  relative  to  the  case  as  It  was  before  the 
passage  of  the  statute  In  question. 

Under  the  Code  of  Civil  Procedure  of  the 
state  of  Nebraska: 

"Sec.  206.  A  receiver  may  be  appointed  by 
the  Supreme  Court,  or  the  district  court,  or 
by  the  Judge  of  either.  In  the  following  cas- 
es: *  *  *  Fifth — In  all  cases  where  re- 
ceivers have  heretofore  been  appointed  by 
the  usages  of  courts  of  equity. 

"Sec.  267.  No  receiver  shall  be  appointed 
except  In  a  suit  actually  commenced  and 
pending,  and  after  notice  to  all  parties  to  be 
affected  thereby,  of  the  time  and  place  of 
the  application,  the  names  of  the  proposed 
receiver  and  of  his  proposed  sureties,  and  of 
the  proposed  sureties  of  the  applicant  Such 
notice  shall  state  upon  what  papers  the  ap- 
plication is  based,  and  be  served  upon  the 
adverse  party,  or  his  solicitor,  at  least  five 
days  before  the  proposed  hearing,  and  one 
additional  day  for  every  thirty  miles  of  trav- 
el from  the  place  of  serving  the  notice  to  the 
place  where  the  application  is  to  be  made,  by 
the  usually  traveled  route,  or  shall  be  pub- 
lished in  the  same  manner  as  notices  of  the 
pendency  of  suits  to  non-resident  defend- 
ants." 

"Sec.  274.  Every  order  appointing  a  re- 
ceiver without  the  notice  provided  for  here- 
in, shall  be  void,  and  every  such  order  here- 
tofore made,  under  which  the  appointee  has 
not  possessed  himself  of  the  property  In 
question,  shall  be  suspended  until  an  order 
shall  have  been  made,  and  the  bonds  execut- 
ed and  filed  in  accordance  with  the  provi- 
sions of  this  chapter." 


Inasmuch  as  It  appears  that  the  proceed- 
ings for  the  appointment  of  the  receiver  of 
said  American  Bank  of  Beatrice,  Neb.,  were 
not  brought  In  conformity  with  Comp.  St. 
Neb.  1895,  c  8,  §  34,  as  alleged  In  the  declara- 
tion, the  first  ground  of  the  demurrer  must 
be  sustained. 

As  to  the  second  ground  of  demurrer: 
While  it  Is  true  that  a  receiver  appointed 
outside  of  this  state  has  no  right  to  sue  In 
the  courts  of  this  state,  It  is  purely  a  ques- 
tion of  comity  whether  or  not  the  courts  of 
this  state  will  permit  him  to  sue  therein. 
As  the  plaintiff  did  not  ask  the  court  where- 
in the  suit  was  brought  for  permission  to 
bring  suit  and  as  the  superior  court  has  nev- 
er denied  him  the  privileges  of  a  suitor,  but 
on  the  contrary,  has  fully  considered  the  cas- 
es upon  the  Issues  raised  by  the  pleadings, 
we  are  not  called  upon  at  this  time  to  pass 
upon  this  question. 

The  third  ground  of  demurrer  must  be  sus- 
tained because  it  does  not  appear  that  said 
defendants  had  due  and  legal  notice  of,  or 
are  In  any  way  bound  by,  the  decree  render- 
ed by  the  Nebraska  court  In  the  case  of 
Lynns  Knight  et  al.  v.  American  Bank.  As 
to  the  defendants  Woodhead,  the  declara- 
tions allege  that  each  of  them  duly  appeared 
by  attorney,  and  It  is  argued  that  such  ap- 
pearance is  a  waiver  of  notice.  The  follow- 
ing clause  In  each  declaration  against  the  de- 
fendants Woodhead  contains  all  that  Is  nec- 
essary to  consider  in  order  to  understand 
the  object  and  purpose  of  their  appearance 
by  attorney:  "That  on  March  20,  1895,  by 
order  of  the  district  court  of  the  First  Judi- 
cial district  of  the  state  of  Nebraska  In  and 
for  the  county  of  Gage,  duly  made  and  en- 
tered on  the  said  day  In  a  cause  of  action 
In  equity  then  and  still  pending  In  said 
court,  and  entitled  'Lynns  Knight  et  al., 
Plaintiffs,  v.  American  Bank  of  Beatrice, 
Neb.,  Defendant,'  and  In  which  case  said 
American  Bank  of  Beatrice,  Neb.,  was  duly 
Berved  with  process  and  duly  appeared  there- 
in by  attorney,  and  wherein  also  this  defend- 
ant duly  appeared  by  attorney,  and  there- 
after In  said  cause  it  was  duly  found  and  ad- 
judged that  the  said  American  Bank  of  Be- 
atrice, Neb.,  was  on  said  March  20,  1895,  an 
Insolvent  corporation  and  had  suspended  its 
business  and  ceased  to  carry  out  the  purposes 
and  objects  of  Its  Incorporation,  and  that  a 
receiver  ought  to  be  appointed  of  said  bank 
and  its  assets ;  that  thereupon  by  said  order 
the  plaintiff  herein  was  on  said  March  20, 
1895,  duly  appointed  receiver  of  the  Ameri- 
can Bank  of  Beatrice,  Neb.,  and  of  all  Its 
property,  rights,  and  assets,  corporation  fran- 
chises and  privileges.  Said  district  court  of 
the  state  of  Nebraska  is  and  at  all  times  was 
a  court  of  record  and  of  general  jurisdiction 
and  In  said  cause  had  jurisdiction  of  the  par- 
ties thereto  as  well  as  the  subject-matter  liti- 
gated therein."  This  appearance  was  before 
any  cause  of  action  accrued  against  them  as 
stockholders.    As  stated  In  Hazlett  v.  Wood- 
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head,  27  B.  I.  606,  513,  63  Atl.  952:  "The 
provisions  of  the  Constitution  of  Nebraska 
(article  11,  §  4),  'in  all  cases  of  claims  against 
corporations  and  joint  stock  associations,  the 
exact  amount  Justly  due  shall  be  first  ascer- 
tained, and  after  the  corporate  property  shall 
have  been  exhausted  the  original  subscribers 
thereof  shall  be  individually  liable  to  the  ex- 
tent of  their  unpaid  subscription  and  the  lia- 
bility for  the  unpaid  subscription  shall  fol- 
low the  stock,'  prescribe  a  time  when  the 
cause  of  action  will  accrue  against  the  sub- 
scriber. Van  Pelt  v.  Gardner,  54  Neb.,  at 
page  706,  75  N.  W.,  at  page  875.  These  pro- 
visions in  relation  to  the  ascertainment  of 
the  liability  of  the  stockholders  and  the  ex- 
haustion of  the  assets  of  the  corporation  are 
held  to  be  applicable  to  the  liability  of  the 
stockholders  In  banking  corporations  under 
the  terms  of  section  7  of  the  same  article  of 
the  Constitution.  German  Nat.  Bank  v. 
Farmers'  &  Merchants'  Bank,  54  Neb.  593, 
595,  74  N.  W.  1086.  Actual  service  of  process 
upon  stockholders  made  before  a  cause  of 
action  accrued  against  them  would  be  prema- 
ture. And  constructive  service  will  not  be 
Implied  under  such  conditions."  And  fur- 
ther, on  page  515  of  27  R.  I.,  on  page  956  of 
63  Atl.:  "The  fact  that  the  proceedings 
against  the  bank  and  Its  stockholders  were 
combined  in  equity  does  not  assist  the  mat- 
ter. The  bank  was  a  necessary  party  there, 
and  therefore  was  entitled  to  notice,  and  no- 
tice to  It  In  corporate  matters  was  undoubt- 
edly notice  to  all  of  its  component  parts;  bat 
when  proceedings  were  Instituted  touching 
the  Individual  liability  of  stockholders,  which 
Is  not  a  corporate  matter,  then  such  stock- 
holders were  entitled  to  notice  of  the  pen- 
dency of  the  same.  As  they  were  entitled  to 
such  notice,  It  Is  necessary  that  the  fact  that 
they  were  properly  notified  should  affirma- 
tively appear  In  the  declaration." 

The  plaintiff,  however,  has  attempted  to 
meet  these  objections  by  his  fifth  amend- 
ment setting  forth  notice  by  publication  to 
all  the  stockholders  of  the  bank,  resident  and 
nonresident,  to  appear  on  or  before  February 
24,  1902.  But  the  fact  also  appears  from 
the  declaration  that  this  was  not  the  first  ad- 
judication of  the  court  upon  that  subject,  for 
It  Is  alleged  that  leave  had  been  already  giv- 
en on  June  27, 1898,  by  the  court  to  the  plain- 
tiff to  bring  suit  against  the  stockholders  of 
said  bank;  the  court  finding  and  adjudging 
that  the  assets  of  the  bank  had  all  been  ex- 
hausted and  the  proceeds  paid  out  and  ap- 
plied by  the  receiver  pursuant  to  the  order 
of  said  court  It  does  not  appear  that  any 
notice  had  been  given  to  the  stockholders  In 
any  manner  of  the  pendency  of  the  proceed- 
ings which  resulted  in  the  judgment  of  the 
court  of  June  27,  1898.  But  It  does  appear 
that  upon  the  order  of  that  date  the  plain- 
tiff in  the  suit  of  Hazlett  v.  Ainsworth  et  al. 
had  sued,  and  recovered  judgment  against, 
all  stockholders  of  said  bank  resident  or  hav- 
ing property  within  said  state  of  Nebraska. 


There  Is  a  fatal  lack  of  notice  tn  this  respect 
and  for  that  reason  the  third  demurrer  must 
be  sustained  as  to  all  the  defendants. 

It  is  unnecessary  to  consider  the  fourth 
ground  of  demurrer  at  this  time. 

The  fifth  ground  of  demurrer  must  be  sus- 
tained for  the  reasons  given  in  Hazlett  v. 
Woodhead,  supra. 

It  Is  unnecessary  to  consider  the  sixth  and 
seventh  grounds  of  demurrer  at  this  time. 

The  plaintiff's  exceptions  are  therefore 
overruled,  and  the  case  is  remanded  to  the 
superior  court  for  further  proceedings. 


(218  Pa.  892) 
MOSTEN  et  al  v.  LAKE  SHORE  &  M.  S.  RY. 
CO. 

(Supreme  Court   of  Pennsylvania.    May   27, 
1907.) 

Railroads—  Accident  at  Cbosbinq  —  Ques- 
tion fob  Jubv. 

Where  a  person  approaching;  a  grade  cross- 
ing-, where  there  are  10  tracks,  on  a  dark  winter 
morning,  when  he  hag  crossed  several  of  the 
tracks,  is  stopped  by.  a  passing  freight  train 
which  he  could  not  see  before  because  of  the 
darkness,  and  in  this  position  is  struck  by  a 
train  going  at  the  rate  of  more  than  50  miles 
an  honr,  the  question  of  the  railroad  company's 
negligence  is  tor  the  jury. 

TEd.  Note. — For  eases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §f  1152-1165.] 

Appeal  from  Court  of  Common  Pleas, 
Erie  County. 

Action  by  Frances  Mosten  and  Vincent 
Mosten  against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  MESTREZAT, ,  POTTER,  and  BL- 
KIN,  JJ. 

T.  A.  Lamb,  for  appellant.  John  B.  Brooks, 
Francis  T.  Nagorski,  and  Paul  A.  Benson, 
for  appellee. 

MESTREZAT,  J.  This  action  was  brought 
by  the  widow  of  Joseph  Mosten  to  recover 
damages  for  the  death  of  her  husband,  who 
was  killed  by  defendant  company's  train  at 
a  grade  crossing  on  German  street  In  the 
city  of  Erie,  at  about  6:45  o'clock  on  the 
morning  of  January  10, 1906.  German  street 
runs  north  and  south,  and  10  railroad  tracks, 
covering  a  space  of  about  '125  feet  in  width, 
cross  the  street  at  this  point  at  right  angles. 
There  are  safety  gates  on  the  north  and 
south  sides  of  the  crossing,  the  two  gates 
being  145  feet  apart  They  are  not  operated 
before  7  o'clock  In  the  morning.  Seven  of 
the  tracks  belong  to  the  defendant  company, 
and  the  other  three,  lying  immediately  south, 
are  operated  by  the  Pennsylvania  Railroad 
Company.  The  defendant  has  four  main 
tracks  and  three  side  tracks.  Its  main  tracks 
are  numbered  1,  2,  3,  and  4.  Track  No.  1 
Is  the  southernmost  track,  and  Is  a  short  dis- 
tance north  of  the  Pennsylvania  tracks.  It 
is  a  west-bound  freight,  No.  2  a  west-bound 
passenger,  No.  3  on  east-bound  passenger, 
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and  No.  4  an  east-bound  freight  track.  Mos- 
ten  was  killed  by  a  west-bound  passenger 
train,  No.  19,  on  track  No.  2.  The  plaintiff's 
statement  alleges  that  her  husband's  death 
was  caused  by  the  excessive  and  unlawful 
speed  of  the  train,  and  by  tbe  failure  to  give 
warning  of  its  approach  to  the  crossing.  The 
learned  trial  judge  submitted  to  the  jury 
the  question  of  the  defendant's  negligence, 
and  also  the  contributory  negligence  of  the 
plaintiff's  Intestate.  The  verdict  was  for  the 
plaintiff,  and,  under  the  charge,  that  estab- 
lishes the  negligence  of  the  defendant  com- 
pany and  relieves  tbe  plaintiff  from  the 
charge  of  contributory  negligence.  The  de- 
fendant has  appealed,  and  the  two  assign- 
ments raise  tbe  single  question  whether  the 
court,  under  tbe  evidence,  should  have  de- 
clared the  plaintiff's  intestate  guilty  of  neg- 
ligence as  a  matter  of  law. 

The  morning  Mosten  was  struck  by  the  j 
train  was  dark  and  very  foggy.  An  east-  j 
bound  passenger  train,  No.  18,  on  track  No.  3, 
at  a  speed  of  from  20  to  30  miles  an  hour, 
and  a  west-bound  freight  train,  on  track  No. 
1.  at  a  speed  of  about  10  miles  an  hour,  were 
passing  tbe  crossing  just  as  Mosten  was 
struck  by  tbe  west-bound  passenger  train 
No.  10,  on  track  No.  2.  The  testimony  was 
ranted  tbe  finding  that  train  No.  10  was 
running  at  tbe  rate  of  from  60  to  80  miles 
an  hour.  One  witness,  speaking  of  the  speed 
of  tbe  train  at  the  crossing,  says:  "It  was 
like  a  flash  of  lightning,  and  it  was  gone. 
I  have  been  there  for  more  than  20  years  at 
that  crossing,  and  I  never  saw  a  train  go 
like  that."  Mosten  lived  north  of  tbe  tracks, 
and  at  the  time  be  was  killed  was  going 
south  on  German  street  to  the  German  Stove 
Works,  south  of  tbe  tracks,  where  be  was 
employed.  Daniel  Bowes,  one  of  defendant's 
witnesses,  says  be  saw  Mosten  and  Mr.  Imer- 
man  standing  near,  and  just  west  of  blm,  on 
track  No.  2,  immediately  before  be  was 
struck  by  the  west-bound  passenger  tralnt 
No.  19.  Bowes  and  bis  son,  like  Mosten, 
were  walking  south  on  German  street  to  their , 
place  of  employment.  Tbe  freight  train  pass- 
ing west  on  track  No.  1  delayed  them,  and, 
while  they  were  waiting  until  it  had  cleared 
the  crossing,  Mosten  was  struck  by  tbe  train 
on  track  No.  2.  Bowes  and  bis  son  saw  the 
east-bound  passenger  train  on  track  No.  3 
nearing  tbe  crossing  and  stepped  out  of  Its 
way  and  on  track  No.  2,  wben  tbe  son  saw 
the  west-bound  passenger  train  approaching 
two  blocks  away,  and  pulled  his  father  off 
track  No.  2  just  in  time  to  save  him  from 
being  struck  by  tbe  train  that  killed  Mosten. 
Bowes  says  he  then  called  to  Mosten  and 
Imerman,  but  "they  seemed  to  be  dumb- 
founded, the  same  as  I  was  myself."  It 
was  not  more  tban  three  to  five  seconds  after 
Bowes  saw  the  west-bound  passenger  train 
approaching  until  It  struck  and  killed  Mos- 
ten. 

We  think  tbe  evidence  was  amply  sufficient 
to  warrant  tbe  court  in  submitting  the  plain- 


tiff's negligence  to  tbe  jury.  In  the  absence 
of  evidence  to  the  contrary,  the  law  presumes 
that  Mosten  did  his  duty  and  stopped,  looked, 
and  listened  before  he  went  on  the  tracks,' 
and  that  thereafter  he  continued  to  perform 
his  duty.  With  this  presumption  In  bis  fa- 
vor, there  Is  nothing  In  the  case  to  show  that 
Mosten  acted  other  than  a  reasonable,  pru- 
dent man  would  have  acted  under  like  cir- 
cumstances. If,  before  he  entered  on  the 
tracks,  he  had  seen  the  freight  train-on  track 
No.  1  blocking  bis  passage,  It  was  bis  duty 
to  remain  off  the  tracks  until  tbe  train  bad 
cleared  tbe  crossing.  And  so  the  court  dis- 
tinctly told  the  jury,  and  hence  the  verdict 
establishes  that  Mosten  did  not  see  tbe 
freight  train  passing  on  track  NOi  1  before 
he  started  to  cross  the  tracks.  In  view  of 
the  conditions  prevailing  at  the  time,  the 
jury's  conclusion  is  a  reasonable  one.  Tbe 
morning  was  foggy,  smoky,  and  dark  A 
witness  testified  that  it  was  so  foggy  he 
could  not  see  any  lights  about  the  crossing. 
There  is  some  testimony  in  the  case  which 
tends  to  show  that,  if  Mosten  had  stopped 
before  be  entered  upon  the  tracks  and  looked 
south,  be  might  have  discovered  the  freight 
train  passing  on  track  No.  1,  which  was 
85  feet  from  wbere  he  would  have  been. 
But  this  testimony,  taken  In  connection  witb 
other  testimony  of  the  same  witnesses,  makes 
it  extremely  doubtful  whether  he  could  have 
seen  the  freight  train  blocking  German  street 
at  that  time,  and,  In  view  of  tbe  other  tes- 
timony in  tbe  case,  tbe  jury  was  justified 
in  finding  that  be  could  not  see  tbe  freight 
train  from  the  north  side  of  tbe  tracks. 

Assuming  that  Mosten  entered  upon  the 
tracks  without  knowing  or  being  able  to  see 
that  a  passing  freight  train  was  blocking  the 
street,  we  find  no  evidence  that  would  jus- 
tify the  court  In  declaring  that  bis  subse- 
quent conduct  was  negligent.  When  he  was 
stopped  by  the  freight  train,  be  was  sudden- 
ly put  in  a  place  of  peril.  Had  he  attempted 
to  retrace  his  steps,  he  certainly  would  have 
been  struck  by  tbe  east-bound  passenger 
train,  which  at  that  moment  was  entering  the 
crossing  on  track  No.  3  over  which  he  would 
have  been  compelled  to  pass.  There  were 
also  four  other  tracks  wblcb  be  must  have 
cleared  before  he  reached  a  place  of  safety. 
Whether,  therefore,  it  was  more  prudent  for 
Mosten  to  await  tbe  passing  of  the  freight 
train,  or  attempt  to  retreat  beyond  the  north 
track,  was  unquestionably  for  the  jury,  and 
not  for  the  court.  The  train  which  struck 
him  was  an  hour  late,  and  there  Is  nothing 
to  show  that  Mosten  knew  the  fact,  or  be- 
lieved that  it  bad  not  passed  the  crossing  on 
schedule  time.  Familiar  witb  tbe  crossing, 
and  probably  knowing  tbe  train  schedule,  he 
did  not  anticipate  a  train  at  that  time  on 
track  No.  2,  and  doubtless  thought  that  it 
was  safer  for  bim  to  remain  between  tracks 
Nos.  1  and  2  tban  to  attempt  to  cross  Ave 
other  tracks,  one  of  which  was  track  No. 
3,  on  which  a  passenger  train  was  then  due 
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and  approaching.  He  bad  no  assurance  that 
a  train  would  not  pass  the  crossing  on  track 
No.  4,  which  lay  In  the  path  of  his  retreat, 
and  endanger  his  safety. 

It  Is  contended  by  the  defendant  that  If 
Mosten  had  been  exercising  the  care  required 
of  him,  be  would  bare  seen  the  west-bound 
passenger  train  on  track  No.  2  in  time  to  pre- 
vent the  accident  It  is  true  that  witness 
Hart  says  that,  as  he  was  approaching  the 
crossing,  he  stopped  at  the  north  gate  and 
saw  the  west-bound  passenger  train.  But  this 
was  when  It  was  passing  the  crossing.  He 
testifies  he  saw  it  "It  went  by  so  fast,  like 
a  flash.  The  west-bound  train  I  didn't  see 
at  all  until  It  came  up."  At  that  time  Mosten 
had  crossed  part  of  the  tracks  and  was  stand- 
ing near  track  No.  1  waiting  for  the  freight 
train  on  that  track  to  pass  west'  As  the 
witnesses  say,  the  passenger  train  passed  the 
crossing  at  an  extraordinarily  rapid  speed. 
In  the  language  of  Hart :  "It  was  like  a  flash 
of  lightning,  and  it  was  gone."  Kempf  says 
that,  as  It  approached  the  crossing,  "It  shot 
by  at  the  rate  of  about  60  miles  an  hour." 
John  Bowes,  who  with  his  father  was  stand- 
ing near  Mosten  when  the  latter  was  struck, 
testifies  that  from  the  time  he  saw  the  head- 
light of  the  approaching  train,  until  it  went 
over  the  crossing,  "it  was  so  quick  you 
couldn't  hardly  see  It"  Daniel  Bowes,  who 
also  was  near  Mosten  at  the  time  of  the 
accident  and  who  had  stepped  from  in  front 
of  the  east-bound  passenger  train  on  track 
No.  8,  was  snatched  from  track  No.  2  by  bis 
son  Just  In  time  to  escape  being  struck  by 
the  west-bound  train,  says  that  he  and  his 
son  first  saw  the  headlight  of  the  latter  train 
two  blocks  distant,  and  that  in  three  to  five 
seconds  it  had  passed  the  crossing.  He  also 
says  that  owing  to  the  darkness,  he  could  not 
tell  which  way  Mosten  and  Imerman  were 
looking  while  they  were  standing  there. 
From  the  testimony,  therefore,  It  is  manifest 
that  whether  Mosten  could  have  seen  the 
train  which  struck  him  in  time  to  prevent  the 
accident  was  for  the  jury,  and  could  not  have 
been  determined  by  the  court  as  a  matter  of 
law.  The  train  approached  the  crossing  with- 
out giving  any  warning  whatever  and  at  very 
great  speed.  While  waiting  for  the  freight 
train  to  pass,  Mosten  was  required  not  only 
to  look  for  a  train  from  the  east  on  track  No. 
2,  but  also  for  a  train  from  the  west  on 
track  No.  3.  In  fact  as  we  have  seen,  a 
train  was  approaching  at  rapid  speed  from 
each  direction  and  passed  the  crossing  at  the 
same  time.  Bowes  stepped  from  track  No. 
3  to  track  No.  2  to  escape  the  east-bound  pas- 
senger train,  and  says  be  would  then  have 
been  struck  as  Mosten  was  by  the  west-bound 
passenger  train  on  No.  2  track,  if  his  son 
had  not  pulled  him  from  the  track.  It  Is 
therefore  apparent  that  Mosten  was  in  a  per- 
ilous position,  and  bis  conduct  on  the  occasion 
must  be  considered  as  the  conduct  of  one 
suddenly  placed  In  such  a  position  without 


fault  of  his  own.  In  Hoffmelster  v.  Penn- 
sylvania Railroad  Company,  160  Pa.  568,  28 
Atl.  945,  Mr.  Justice  Dean,  speaking  for  the 
court  says  (page  571  of  ICO  Pa,  and  page  946 
of  28  Atl.) :  "Assuming  the  deceased  exercis- 
ed care  according  to  the  circumstances,  before 
going  upon  the  tracks,  stopped,  looked,  and 
listened  for  a  warning  which  It  was  defend- 
ant's duty  to  give,  but  which  It  neglected, 
then,  was  she  negligent  when  she  discovered 
danger  was  imminent  after  she  got  upon  the 
crossing?  True,  she  was  still  bound  to  exer- 
cise care,  but  care  according  to  the  circum- 
stances, and  these  had  changed  from  the  time 
she  stopped  and  listened  before  going  upon 
the  tracks.  Then  she  was  in  a  place  of  safe- 
ty, and,  If  defendant  had  given  proper  warn- 
ing, she  was  bound  to  hear  and  heed  It ;  but 
being  upon  a  crossing,  over  five  tracks,  with- 
out negligence,  then  It  was  for  the  jury  to  say 
whether  she  was  negligent  In  not  turning 
back,  or  in  not  hastening  her  steps,  or  in  not 
stopping  between  the  tracks  with  a  locomo- 
tive four  to  six  seconds  off." 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


(ZU  Pa.  397) 
WARREN  r.  MOUNT. 
(Supreme   Court   of  Pennsylvania.    May  27, 
1907.) 

1.  EXCHANGE    OF    PbOPKBTT— CONTRACT— CON- 
STRUCTION. 

Defendant  sold  to  plaintiff  certain  land  sub- 
ject to  a  mortgage,  and  plaintiff  agreed  to  con- 
vey certain  land  in  exchange;  both  parties  to 
pay  the  current  taxes.  The  agreement  did  not 
state  when  such  taxes  were  to  be  paid.  Held, 
that  it  would  be  presumed  that  the  parties  con- 
templated a  reasonable  time  ■  within  which  the 
payment  was  to  be  made. 

2.  Same— Performance. 

Where,  after  an  exchange  of  land,  mutual 
possession  has  been  delivered,  and  all  the  cove- 
nants under  the  contract  have  been  performed, 
except  the  payment  of  taxes  of  one  of  the  par- 
ties on  the  land  conveyed  by  him  and  the  de- 
livery of  the  deed  to  him.  a  delay  of  a  few 
weeks  in  such  payment  will  not  authorize  eject- 
ment against  him  75  days  after  actual  payment 
of  the  taxes. 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Action  by  Robert  R.  Warren  against 
Charles  F.  Mount.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  ELK- 
IN,  JJ. 

R.  P.  Lewis  and  Dan  H.  Stone,  for  appel- 
lant J.  M.  Hunter,  John  M.  Buchanan,  and 
James  L.  Hogan,  for  appellee. 

MESTREZAT,  J.  By  the  contract  of  Au- 
gust 4,  1903,  Mount  sold  and  agreed  to  con- 
vey to  Warren  the  Sheridan  avenue  proper- 
ties In  Pittsburg,  subject  to  a  $34,000  mort- 
gage. He  also  agreed  to  transfer  the  rents 
from  the  properties  on  and  after  September 
1,  1903,  to  give  possession  of  the  properties 
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subject  to  the  rights  of  the  tenant,  to  pay 
the  taxes  for  the  year  1903,  to  transfer  to 
Warren  the  Insurance  then  In  force,  to  pay 
all  bills  for  repairs  that  bad  been  contracted 
for,  and  to  pay  all  interest  on  the  mortgage, 
subject  to  which  the  properties  were  to  be 
conveyed,  to  August  1,  1903.  In  considera- 
tion of  which,  Warren  agreed  to  convey  the 
Beaver  county  farm  to  Mount,  subject  to  a 
$4,500  mortgage,  to  pay  all  interest  on  the 
mortgage,  subject  to  which  It  was  sold,  to 
August  1,  1903,  to. transfer  to  Mount  all  In- 
surance on  the  farm  buildings,  to  pay  the 
taxes  for  the  year  1903,  and  give  possession 
on  or  before  October  1,  1903,  reserving  the 
grain  and  hay  then  on  the  farm  with  right 
to  harvest  and  remove  it  on  or  before  the 
same  date.  Mount  had  the  privilege  of  put- 
ting out  fall  crops  on  the  farm.  Warren 
was  also  to  transfer  to  Mount  the  oil  and 
gas  lease  on  the  farm,  and  also  the  rent  of 
the  tenement  house  on  the  farm  on  delivery 
of  the  deed.  The  contract  stipulated  that 
deeds  were  to  be  executed  and  delivery  of 
possession  given  on  or  before  September  1, 
1903.  In  his  opinion  refusing  a  new  trial, 
the  learned  judge  of  the  court  below  says: 
"Upon  the  trial  the  plaintiff  admitted  that 
on  August  24,  1903,  he  received  from  the  de- 
fendant the  deeds  for  the  Sheridan  avenue 
properties  and  the  transfer  of  the  Insurance 
thereon;  that  all  interest  upon  the  $34,000 
mortgage  was  paid  by  the  defendant  accord- 
ing to  the  agreement;  that  he  received  the 
rents  on  the  said  Allegheny  county  property 
from  and  after  September  21,  1903 ;  that  on 
or  before  August  24,  1903,  he  transferred  to 
the  defendant  the  insurance  and  oil  lease  on 
the  said  farm;  and  that  he  did  not  there- 
after collect  or  receive  any  rents  from  the 
tenement  house  on  the  farm.  In  fact,  It  is 
conceded  by  the  plaintiff  that  both  parties 
performed  all  the  stipulations  in  the  agree- 
ment, except  he  alleges  that  the  deed  for  the 
farm  was  left  by  him  with  A.  C.  McComb, 
who  he  alleges  was  his  agent,  or  trustee, 
with  instructions  not  to  deliver  it  to  Mount 
until  the  taxes  on  the  city  property',  amount- 
ing to  $500  or  $600,  should  be  paid  by  the  de- 
fendant. The  plaintiff  also  admits  that  he 
did  not  pay  the  taxes  on  the  farm  according 
to  the  agreement  until  about  October  11, 
1903,  some  48  days  after  he  had  received  his 
deeds  from  the  defendant  *  *  *  The 
plaintiff  admits  in  his  testimony  that  the  de- 
fendant paid  the  taxes  on  the  Allegheny 
county  property  on  January  21,  1904,  25  days 
before  this  action  was  brought"  Mount  took 
possession  of  the  farm  in  October,  or  the 
early  part  of  November,  1903,  and  on  the  3d 
day  of  October  purchased  of  Warren  the  per- 
sonal property  on  the  farm. 

On  the  undisputed  facts,  disclosed  on  fn«> 
trial,  the  plaintiff  was  not  entitled  to  recov- 
er. This  ejectment  was  brought  on  Febru- 
ary 15,  1904,  not  to  enforce  the  payment  of 
any  part  of  the  purchase  money,  but  to  re- 
cover possession  of  the  land  on  the  ground 


that  the  deed  was  not  delivered  to  Mount  be- 
cause of  his  failure  to  pay  the  taxes  of  1903 
on  the  Sheridan  avenue  properties.  The 
plaintiff  admits  that  Mount  was  entitled  to 
the  deed  on  the  payment  of  the  taxes.  He 
alleges  that  the  latter  forfeited  the  agree- 
ment and  his  rights  under  it  because  in  the 
payment  of  the  taxes  time  was  of  the  essence 
of  the  contract  and  that  they  should  have 
been  paid  by  September  1,  1903,  when  the 
deeds  were  to  be  exchanged.  An  examina- 
tion of  the  agreement  does  not  support  this 
contention.  Mount  was  "to  pay  all  taxes 
that  were  assessed  against  the  said  property 
for  the  year  1903";  but  there  Is  nothing 
whatever  In  the  contract  fixing  the  time 
within  which  the  taxes  were  to  be  paid,  or 
anything  to  Indicate  that  the  time  of  pay- 
ment was  of  the  essence  of  the  contract 
Not  only  does  the  agreement  fail  to  specify 
a  date  for  paying  the  taxes,  but,  as  showing 
that  to  be  the  plaintiff's  construction  of  It 
he  did  not  pay  the  taxes  on  the  farm  until 
the  middle  of  October,  1903,  although  the 
provision  In  the  agreement  requiring  him  to 
pay  the  taxes  on  the  farm  was  the  same  as 
that  Imposing  a  like  duty  on  Mount  as  to  the 
taxes  on  the  Sheridan  avenue  properties. 
Each  party  was  to  pay  the  taxes  of  1903  on 
the  real  estate  he  sold  to  the  other,  but  it 
was  not  stipulated  In  the  agreement  when 
they  should  be  paid,  and  hence  the  parties 
had  a  reasonable  time  in  which  to  comply 
with  this  covenant  of  the  agreement 

Mount  paid  the  taxes  on  the  Sheridan 
avenue  properties  on  January  21,  1904.  He 
was  then  entitled  to  a  deed  from  the  plain- 
tiff conveying  the  Beaver  county  farm,  sub- 
ject to  the  $4,500  mortgage.  There  was  then 
a  complete  equitable  title  to  the  property  in 
Mount  and  he  was  in  possession  and  had  the 
right  to  the  possession  as  against  the  plain- 
tiff. The  writ  in  this  case  was  not  issued 
until  February  15,  1904,  25  days  after  the 
taxes  bad  been  paid.  At  that  time,  every 
covenant  of  the  agreement  had  been  com- 
piled with  by  Mount,  and,  if  we  concede  the 
plaintiff's  contention  that  he  had  not  de- 
livered a  deed  to  Mount  for  the  farm,  yet  the 
latter,  having  a  complete  equitable  title  and 
the  right  to  the  legal  title,  had  a  perfect  de- 
fense to  the  ejectment  brought  by  the  plain- 
tiff for  the  Beaver  county  farm. 

For  the  reasons  stated,  without  determin- 
ing the  other  questions  raised  by  the  appel- 
lant the  learned  court  below  was  right  In 
directing  a  verdict  for  the  defendant 

The  judgment  is  affirmed. 


(218  Pb.  409) 
FRICK  r.  UNITED  FIREMEN'S  INS.  CO. 
(Supreme   Court   of   Pennsylvania.    May   27, 
1907.) 

1.  insurance— pboof  of  loss—  necessity  of 
Inventory. 

An  insurance  policy  provided  that  in  case 
of  fire  the  insured  should  give  immediate  notice 
in  writing  and  make  a  complete  inventory  oi 
the  property,  stating  the  quantity  and  cost  of 
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each  article  and  the  amount  claimed  thereon, 
and  render  a  statement  to  the  company  within 
60  days,  sworn  to  by  the  insured,  stating  the 
cash  value  of  each  article  and  the  amount  of 
loss  thereon.  Held,  that  if  insured  furnished 
a  proper  statement  of  loss,  duly  signed  and 
sworn  to,  it  was  a  compliance  with  the  policy, 
though  no  inventory  was  furnished. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §§  1340.  1341.] 

2.  Same— Statement  of  Loss. 

A  statement  of  loss,  showing  "the  cash 
value  of  the  property  insured  by  you,  and  for 
which  claim  for  loss  is  hereby  made,  *  *  * 
as  is  shown  in  'statement  of  loss'  hereto  at- 
tached," which  also  show  the  items  destroyed 
and  the  price  of  each  item,  the  word  "price," 
instead  of  "cash  value"  being  at  the  head  of  the 
column  in  which  the  value  of  each  item  was 
given,  together  with  a  letter  stating  that  the 
proofs  of  loss  were  filed  on  the  basis  of  the 
actual  cash  market  value  at  the  time  of  the 
fire,  is  a  sufficient  statement  of  loss  under  a 
policy  providing  that  the  cash  value  of  each 
item  and  the  amount  of  loss  thereon  should  be 
shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §8  1340,  1341.] 

S.  Same  —  Constbuction   of   Potior  —  Cash 

Value. 

A  policy  on  whisky  provided  that  the  com- 
pany should  not  be  liable  beyond  the  actual  cash 
value  at  the  time  of  any  loss,  and  that  the  loss 
should  be  estimated  according  to  such  value,  with 
proper  deduction  for  depreciation,  and  should 
not  exceed  what  it  would  then  cost  the  insured 
to  repair  or  replace  the  same  with  material  of 
the  like  kind.  The  whisky  was  of  different 
ages.  Held,  that  the  caBh  value,  within  the 
meaning  of  the  policy,  as  applicable  to  the 
whisky,  was  the  market  value  in  the  wholesale 
liquor  market  at  the  time  it  was  destroyed,  and 
could  not  be  determined  by  taking  the  cost  of  the 
material,  the  expense  of  manufacturing,  the 
charges  of  carrying  it  in  bond,  insurance,  and 
interest 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28.  Insurance,  8S  1274,  1695.] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Henry  O.  Frlck  and  others 
against  the  United  Firemen's  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

At  the  trial  the  plaintiffs  made  the  follow- 
ing offer :  Counsel  for  plaintiffs  offer  to  prove 
by  the  witness  on  the  stand,  to  be  followed 
by  other  testimony  and.  competent  proof, 
what  was  the  actual  cash  value  of  the  whis- 
ky destroyed  at  the  time  of  the  fire;  this 
to  be  followed  by  probf  that  It  was  Impos- 
sible for  the  plaintiffs  to  replace  the  same 
by  purchase  on  the  market  with  material  of 
like  kind  and  quality  for  less  than  the  amount 
which  the  witnesses  will  testify  was  the 
actual  cash  value  of  the  property  destroyed. 

Counsel  for  defendants  object  to  the  of- 
fer as  incompetent  and  Irrelevant,  for  the 
reasons  following:  That  the  policies  provide 
that  the  respective  companies  shall  not  be 
liable  beyond  the  actual  cash  value  thereof 
at  the  time  any  loss  or  damage  occurs,  and 
the  loss  or  damage  shall  be  ascertained  or 
estimated  according  to  such  actual  cash  val- 
ue, with  proper  deductions  for  depreciation, 
however  caused,  and  shall  In  no  event  exceed 
what  It  would  then  cost  the  Insured  to  re- 


pair or  replace  the  same  with  material  of  like 
kind  and  quality.  Objection  overruled,  with 
exception  for  the  defendants. 

Mr.  Smith:  "I  desire  counsel  to  make  an 
offer  of  what  they  propose  to  prove  by  the 
witness  on  the  stand." 

Counsel  for  the  defendant  offers  to  prove 
by  this  witness:  (1)  That  he  is  a  com- 
petent bookkeeper,  and  has  had  experience 
in  bookkeeping  relating  to  the  liquor  or 
whisky  business.  (2)  That  he  has  made  an 
examination  of  plaintiffs'  books  with  a  view 
of  learning  what  it  would  cost  the  plain- 
tiffs in  November,  1905,  to  replace  the  whis- 
ky destroyed  with  whisky  of  like  kind  and 
quality.  (3)  That  to  that  end  he  learned 
from  the  books  of  the  plaintiff  company  the 
minimum  cost  of  the  different  lots  of  whisky 
destroyed.  (4)  That  the  maximum  cost  of 
the  whisky  destroyed,  with  all  the  charges 
and  expenses  Incident  thereto,  up  to  the 
time  of  the  fire  on  November  19,  1905,  was 
much  less  per  gallon  than  the  prices  claim- 
ed by  the  plaintiffs.  (5)  This  for  the  purpose 
of  showing  what  It  would  have  cost  the 
plaintiffs  to  replace  the  whisky  destroyed  on 
November  19,  1905.  Objected  to  by  counsel 
for  plaintiffs  as  generally,  incompetent  and 
irrelevant 

The  Court:  "Being  of  the  opinion  that  the 
principle  as  found  In  the  case  of  Sewing 
Machine  Company  v.  Insurance  Company, 
201  Pa.  645,  51  Atl.  354,  does  not  apply  under 
the  facts  as  here  established  and  the  proofs 
submitted,  and  being  further  of  the  opinion 
that  the  principle  declared  In  Mitchell  v.  Ins. 
Co.,  92  Mich.  594,  52  N.  W.  1017,  and  the 
cases  reported  or  cited  as  being  reported  In 
Hartford  Fire  Ins.  Co.,  v.  Cannon,  19  Tex. 
Civ.  App.  305,  46  S.  W.  851,  do  apply  and 
coincide  with  our  view  regarding  the  mat- 
ter, we  will  sustain  the  objection,  with  an 
exception  for  the  defendants." 

Counsel  for  defendants  offer  to  prove  by 
the  witness  on  the  stand,  and  other  wit- 
nesses, that  during  an  investigation  attempt- 
ed by  the  defendants  as  to  what  it  would 
cost  the  insured  to  replace  the  whisky  de- 
stroyed by  the  fire  on  November  19,  1905, 
the  witness,  as  a  representative  of  defend- 
ant companies,  visited  the  office  of  the  plain- 
tiff company  and  there  met  the  general  man- 
ager of  the  plaintiff  company's  business,  who 
admitted  that  the  sum  of  the  loss  claimed 
by  him  for  the  plaintiffs,  being  the  sum  now 
claimed  in  these  suits,  included  at  least 
$30,000  of  profits,  this  for  the  purpose  of 
showing  that  the  sum  uow  claimed  by  plain- 
tiffs is  greatly  in  excess  of  what  It  would 
have  cost  plaintiffs  to  replace  the  whisky 
lost  on  November  19,  1905.  Objected  to  by 
counsel  for  plaintiffs  as  generally  incompe- 
tent and  irrelevant. 

The  Court :  "We  are  Inclined  to  think  our 
last  ruling  covers  that  question,  and  we  will 
sustain  the  objection,  with  an  exception  for 
the  defendants." 

The  court  charged   in  part  as   follows,: 
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"The  standard,  then,  ordinarily,  Is  actual 
cash  value  which  shall  not  exceed  what  It 
would  then  cost  the  Insured  to  repair  or 
replace  the  property  destroyed  with  mate- 
rial of  like  kind  and  quality,  and  the  loss 
shall  be  ascertained  accordingly.  However, 
under  the  facts  in  these  cases,  considering 
that  the  whisky  destroyed  was  of  different 
Inspection  and  of  various  ages  and  likewise 
of  different  qualities  and  values  affected  ma- 
terially by  its  age,  the  principles  controlling 
In  the  construction  of  buildings  or  of  ma- 
chinery are  not  applicable  In  these  cases. 
As  we  understand  the  law,  and  as  we  In- 
struct you,  the  actual  cash  value  of  the 
whisky  destroyed  at  the  time  of  the  fire  Is 
what  you  are  to  determine  in  these  cases. 
The  other  part  of  the  language  quoted  re- 
garding the  then  cost  to  the  Insured  of  man- 
ufacturing a  like  quantity  of  whisky  to  the 
amount  destroyed  does  not  apply  here.  The 
word  'then'  in  this  contention  in  these  pol- 
icies is  an  important  and  a  significant  term, 
and  must  be  given  weight  in  determining  the 
true  Intent  and  meaning  of  the  policies.  The 
defendants  Insist  that,  the  plaintiffs  being 
manufacturers  of  the  property  destroyed,  the 
measure  of  the  damages  should  be  the  actual 
cost  to  them  at  the  date  of  the  fire  of  manu- 
facturing a  quantity  of  whisky  equal  to  the 
amount  destroyed,  including  carrying  charges, 
interest,  etc.,  for  the  various  lengths  of  time 
corresponding  to  the  ages  of  the  different 
inspections  of  whisky  destroyed,  which  con- 
struction In  each  drops  the  word  'then'  and 
construes  the  policy  as  intending  to  give  the 
defendants  the  benefit  of  the  time  it  would 
take  the  insured  to  reproduce  and  age  that 
large  quantity  of  whisky.  In  our  opinion, 
under  the  facts  In  these  cases,  the  policy 
cannot  be  so  construed  without  doing  vio- 
lence to  the  language  employed.  Clearly  It 
means  what  it  says,  'what  It  would  then  cost 
the  Insured  to  repair  or  replace  it,'  and  that 
would  be  the  actual  cash  value,  and  not  what 
It  would  cost  the  plaintiffs  to  purchase  and 
collect  the  various  kinds  of  materials  neces- 
sary to  make  so  large  an  amount  of  whisky 
and  then  manufacture  it  at  their  own  dis- 
tillery and  await  the  delay  necessarily  in- 
cident for  it  to  acquire  the  respective  ages 
of  the  whisky  destroyed,  which,  In  our  opin- 
ion, practically  and  legally  makes  it  Impos- 
sible to  apply  that  part  of  the  provisions  of 
the  policy  quoted,  regarding  "what  It  would 
then  cost  the  Insured  to  repair  or  replace 
the  property  destroyed  with  material  of  like 
kind  and  quality,'  to  the  facts  In  these  cases 
from  the  view  point  of  the  cost  of  manufac- 
turing or  reproducing  the  property  destroyed. 
As  we  have  already  indicated,  we  do  not 
think  that  the  plaintiffs  would  be  required, 
or  should  be  required  after  the  destruction  of 
property  such  as  this,  to  purchase  and  col- 
lect together  the  necessary  materials  and 
manufacture  the  quantity  of  -whisky  destroy- 
ed, and  then  be  obliged  to  wait  the  time 
necessarily  required  Incident  to  the  maturing 


of  the  goods  manufactured  to  make  them  'of 
like  kind  and  quality,'  such  as  were  de- 
stroyed by  the  fire,  and  that,  we  think,  Is 
an  important  consideration  as  to  why  you 
should  take  the  actual  cash  value  aB  the 
measure  of  damages  in  these  cases." 

Defendant  presented  these  points:  "(1) 
The  plaintiffs  having  failed,  prior  to  the 
bringing  of  these  suits,  to  furnish  to  the  de- 
fendants, respectively,  a  statement  signed 
and  sworn  to  by  the  insured,  stating,  inter 
alia,  the  cash  value  of  each  Item  of  property 
claimed  to  have  been  destroyed  by  the  fire  in 
question,  these  actions  are  premature,  and 
the  plaintiffs  cannot  recover.  Answer:  Re- 
fused. (2)  The  policy  provides  that  If  a  fire 
occur  the  Insured  shall  *  *  *  'make  a 
complete  Inventory  of  the  property,  stating 
the  quantity  and  cost  of  each  article  and  the 
amount  claimed  thereon.'  The  uncontradict- 
ed evidence  shows  that  such  an  inventory 
was  not  made  or  exhibited  by  the  plaintiffs 
to  the  defendants,  and  upon  their  attention 
being  called  thereto,  and  a  request  made  to 
furnish  a  statement  of  the  cost,  the  plain- 
tiffs did  not  render  to  the  defendants  the  re- 
quired statement,  and  these  actions  are  there- 
fore premature,  and  the  verdict  should  be 
for  the  defendant  In  each  case.  Answer: 
Refused.  (8)  Under  the  law  and  all  the  evi- 
dence, the  verdict  should  be  for  the  defend- 
ant in  each  case.    Answer:  Refused." 

Verdict  and  Judgment  for  plaintiffs  for 
$2,606.67.    Defendants  appealed. 

Argued  before  PELL,  BROWN,  MB8- 
TREZAT,  ELKIN,  and  STEWART,  JJ. 

W.  K.  Jennings,  S.  S.  Mehard,  and  D.  C 
Jennings,  for  appellants.  William  Watson 
Smith  and  John  S.  Christy,  for  appellees. 

MESTREjSAT,  J.  As  stated  by  the  learn- 
ed counsel  for  the  appellant,  the  assignments 
of  error  properly  before  us  raise  but  two 
questions :  (1)  Does  the  policy  of  insurance 
require  the  plaintiffs  to  furnish  the  defend- 
ant company  an  inventory  of  the  property 
destroyed,  stating  the  quantity  and  cost  of 
each  article  and  the  amount  claimed  there- 
on ;  and  (2)  did  the  court  err  as  to  the  meas- 
ure of  damages? 

1.  The  clause  in  the  policy  which  the  de- 
fendant company  claims  requires  the  plain- 
tiffs to  furnish  such  inventory  Is  the  follow- 
ing: "If  fire  occur  the  Insured  shall  give 
Immediate  notice  of  any  loss  thereby  In  writ- 
ing to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate  the 
damaged  and  undamaged  personal  property, 
put  it  In  the  best  possible  order,  make  a  com- 
plete Inventory  of  the  same,  stating  the  quan- 
tity and  cost  of  each  article  and  the  amount 
claimed  thereon;  and,  within  sixty  days  aft- 
er the  fire,  unless  such  time  Is  extended  In 
writing  by  this  company,  shall  render  a 
statement  to  this  company,  signed  and  sworn 
to  by  said  Insured,  stating  *  *  •  the 
cash  value  of  each  Item  thereof  and  the 
amount  of  loss  thereon,"  etc.    It  will  be  ob- 
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served  that  this  clause  imposes  upon  the 
plaintiffs  the  duty,  inter  alia,  of  making  an 
inventory,  but  does  not  require  the  insured 
to  furnish  it  to  the  insurance  company.  It 
simply  says  the  insured  shall  "make  a  com- 
plete Inventory."  After  he  has  made  the  in- 
ventory, the  policy  requires,  as  will  be  no- 
ticed, that  be,  "within  sixty  days  after  the 
fire,  unless  such  time  is  extended,  in  writing 
by  this  company,  shall  render  a  statement  to 
this  company,  signed  and  sworn  to,  by  said 
Insured,  stating  *  •  *  the  cash  value  of 
each  item  thereof  and  the  amount  of  loss 
thereon,"  etc.  The  plaintiffs  complied  with 
this- provision  of  the  policy  In  their  proof  of 
loss,  which  was  "signed  and  sworn  to  by  the 
insured,"  and  delivered  to  the  defendant  com- 
pany as  required  by  the  policy.  That  shows 
"the  cash  value  of  the  property  insured  by 
you  and  for  which  claim  for  loss  is  hereby 
made,  *  *  •  as  Is  shown  In  'statement 
of  loss'  hereto  attached."  The  statement  at- 
tached to  the  proof  of  loss  shows  the  date  of 
manufacturing  the  whisky,  the  number  of 
gallons  destroyed,  the  price  per  gallon,  and 
the  aggregate  loss.  It  is  true  that  in  this 
statement  the  word  "price,"  Instead  of  "cash 
value,"  is  put  at  the  head  of  the  column  In 
which  the  value  per  gallon  of  the  whisky  Is 
given;  but  the  word  is  manifestly  used  as 
meaning  the  same  as  "cash  value,"  and  the 
defendant  company  must  have  understood  its 
meaning  to  be  such.  This  is  apparent,  not 
only  from  the  fact  that  in  the  proof  of  loss 
the  value  given  In  the  "statement  of  loss"  is 
declared  to  be  the  "cash  value,"  but  also 
from  the  two  letters  written  by  the  plain- 
tiffs to  the  defendant  company  in  January, 
1906,  in  which  the  defendant  is  advised  that 
"our  proofs  of  loss  are  filed  upon  the  basis 
of  actual  cash  market  value  at  time  of  fire 
as  called  for  by  the  policies."  The  proof  of 
loss  was  the  statement  required  by  the  poli- 
cy, and  it  was  entirely  sufficient.  In  addi- 
tion to  the  information  contained  In  the 
statement,  the  plaintiffs  Invited  the  defend- 
ant company  to  inspect  their  books,  which 
would  have  disclosed  every  fact  with  regard 
to  the  whisky  which  was  in  the  possession 
of  the  plaintiffs.  If  the  defendant  did  not 
avail  Itself  of  the  Invitation  and  obtain  the 
additional  information  in  the  possession  of 
the  plaintiffs,  the  latter  are  not  at  fault,  and 
it  Is  no  reason  for  defeating  the  plaintiffs' 
claim  in  this  action. 

2.  The  policy  contains  the  following  pro- 
vision: "This  company  shall  not  be  liable 
beyond  the  actual  cash  value  of  the  property 
at  the  time  any  loss  or  damage  occurs,  and 
the  loss  or  damage  shall  be  ascertained,  or 
estimated  according  to  such  actual  cash 
value,  with  proper  deduction  for  deprecia- 
tion, however  caused,  and  shall  in  no  event 
exceed  what  it  would  then  cost  the  insured 
to  repair  or  replace  the  same  with  material 
of  like  kind  and  quantity."  This  provision 
of  the  contract  furnishes  the  measure  of 
damages  and  raises  the  important  question 


In  the  case.  The  policy  1b  the  contract  be- 
tween the  parties,  and  must  be  given  an 
interpretation  which  will  carry  out  their  in- 
tention. If  the  language  of  the  policy  is 
doubtful  or  obscure,  it  will  be  construed  most 
unfavorable  to  the  insurer.  Merrick  v.  Ger- 
mania  Fire  Insurance  Co.,  54  Pa.  277.  A 
contract  of  insurance  must  have  a  reasonable 
interpretation  such  as  was  probably  in  the 
contemplation  of  the  parties  when  It  was 
made;  and  when  the  words  of  a  policy  are, 
without  violence,  susceptible  of  two  inter- 
pretations, that  which  will  sustain  a  claim 
to  the  indemnity  it  was  the  object  of  the  as- 
sured to  obtain  should  be  preferred.  Hum- 
phreys v.  National  Benefit  Association,  139 
Pa.  214,  20  Atl.  1047, 11  L.  R.  A  564. 

The  property  covered  by  this  policy  is  of 
a  peculiar  character,  but  the  intention  of 
both  parties  was  to  protect  the  insured 
against  its  loss  by  fire,  and  the  policy  must 
be  construed  so  as  to  effect  that  purpose.  It 
is  not  like  a  machine,  a  house,  or  property 
of  that  character.  There  is  no  difficulty 
whatever  in  ascertaining  the  cost  of  repair- 
ing or  replacing  such  property  as  of  the  date 
it  is  injured  or  destroyed.  Proof  is  readily 
accessible  which  will  enable  the  insured  to 
establish  "what  it  would  then  cost  to  repair 
or  replace  the  same  with  material  of  like 
kind  and  quantity."  A  moment's  reflection 
will  show  that  this  is  not  true  of  whisky 
which  has  been  destroyed  From  the  uncon- 
tradicted evidence  it  appears,  and  therefore 
it  must  be  taken  as  a  fact,  that  the  age  of 
whisky  materially  affects  its  character  and 
quality,  and  hence  is  an  important  factor  in 
ascertaining  or  determining  its  value.  It 
also  appears  in  the  case  that  this,  like  other 
brands  of  whisky,  has  a  distinctive  charac- 
ter and  quality  of  its  own,  and  that  no  brand 
of  whisky  can  be  substituted  In  the  market 
for  another  brand. 

Now,  under  the  clause  of  the  policy  above 
quoted  how  should  the  plaintiffs'  loss  be 
measured?  The  whisky  insured  by  the  sev- 
eral policies  Issued  to  the  plaintiffs  was  of 
different  inspections.  There  were  6,910  bar- 
rels destroyed  The  most  of  it  was  manu- 
factured about  six  months  prior  to  the  fire; 
some  in  1903  and  1904,  and  some  in  1898 
and  1899.  The  defendant  company  is  not 
liable  beyond  the  actual  "cash  value."  What 
is  that  value?  That  is  fixed  by  the  uncon- 
tradicted testimony  of  a  number  of  witness- 
es. It  ranges  from  50  cents  to  $1.05  per  gal- 
lon, according  to  its  age.  This  was  the  cash 
value  of  the  A.  Overholt  &  Co.  whisky  in  the 
wholesale  liquor  market  on  November  19, 
1905,  when  it  was  destroyed.  As  appears  in 
the  evidence,  there  was  whisky  of  that  brand 
of  the  different  Inspections  on  the  market  at 
that  date.  It  must  be  conceded,  we  think, 
that,  if  the  cash  value  of  the  whisky  at  the 
date  of  the  loss  is  the  only  practical  standard 
for  measuring  the  plaintiffs'  damages,  the 
court  and  Jury  must  accept  the  value  fixed 
by  the  plaintiffs'  witnesses.    It  will  be  ob- 
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served,  however,  that  the  policy  provides 
that  tbe  cash  value  of  the  whisky  "shall  In 
no  case  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality."  The  de- 
fendant company  contends  that  the  loss 
could  not  be  estimated  at  more  than  It  would 
have  cost  the  Insured  to  replace  the  whisky. 
In  other  words,  the  position  of  the  defend- 
ants Is  that,  under  this  provision  of  the  con- 
tract, the  plaintiffs'  right  of  recovery  Is  lim- 
ited to  the  cost  of  material,  the  expense  of 
manufacturing  the  whisky,  the  charges  for 
carrying  it  in  bond,  insurance,  and  interest 
on  the  amount  Invested  in  the  whisky.  This 
provision  of  the  policy  is  simply  a  limitation 
on  the  former  provision,  which  fixes  the  loss 
at  the  cash  value  of  the  property.  In  esti- 
mating the  loss,  the  insured  is  entitled  to 
the  cash  value  of  the  property  destroyed,  pro- 
vided it  does  not  exceed  what  it  would  cost 
to  replace  it  with  material  of  like  kind  and 
quality  at  the  date  it  was  consumed.  How 
shall  this  cost  be  ascertained?  It  is  doubt- 
less true  that  the  cost  of  manufacturing  a 
gallon  of  whisky  is  easily  ascertained.  But 
that  does  not  meet  the  requirements  of  this 
case.  The  plaintiffs  are  not  restricted  to 
'the  simple  cost  of  reproducing  the  whisky. 
They  are  entitled  to  have  the  whisky  which 
was  destroyed  replaced  as  of  the  date  of  the 
loss  with  the  same  material  of  like  kind  and 
quality.  The  whisky  consumed  by  the  fire 
was,  as  we  have  seen,  of  different  Inspec- 
tions. It  had  age  which  gave  it  character 
and  quality.  It  was  of  the  A.  Overholt  & 
Co.  brand,  dissimilar  in  character  and  quali- 
ty from  other  brands,  and  for  which  there 
Is  no  substitute.  The  cost  of  whisky  of  like 
character,  quality,  and  age  is  tbe  measure 
of  the  plaintiffs'  right  of  recovery.  It  Is 
manifest  that  this  cost  cannot  be  ascertained 
by  simply  taking  into  consideration  the  cost 
of  the  elements  suggested  by  the  learned 
counsel  for  the  defendant  company.  It  omits 
from  the  calculation  the  effect  which  age  has 
on  that  particular  brand  of  whisky,  which 
Is  a  most  important  factor  In  determining 
Its  cost  Nor  can  any  witness,  as  Is  apparent, 
definitely  estimate  what  the  age  of  each  of 
the  several  Inspections  In  this  case  will  add 
to  the  actual  cost  of  the  material  entering 
Into  the  particular  brand  of  whisky.  It  is 
an  Important  element  entering  Into  its  value, 
but  the  precise  extent  to  which  Its  value 
Is  increased  cannot  be  fixed  by  testimony. 
There  is  therefore  but  one  way  to  ascertain 
the  cost  of  replacing  the  whisky  at  the  date 
it  was  destroyed,  considering  the  brand,  char- 
acter, quality,  and  age  of  the  whisky;  and 
that  is  to  ascertain  by  competent  evidence 
its  actual  cash  value  on  the  day  of  the  fire. 
By  that  method  of  computing  the  cost  the 
whisky  destroyed  will  be  replaced  "with  ma- 
.  terlal  of  like  kind  and  quality"  as  of  the 
date  It  was  consumed,  and  that  Is  therefore 
the  measure  of  the  plaintiffs'  damages. 


The  rule  adopted  In  ascertaining  the  cost 
of  replacing  the  insured  property  in  Standard 
Sewing  Machine  Company  v.  Royal  Insur- 
ance Company,  201  Pa.  646,  51  Atl.  854,  is 
not  applicable  here,  for  the  reasons  above 
stated.  To  enforce  it  under  the  circumstan- 
ces of  this  case  would  deprive  the  plaintiffs 
of  the  protection  against  loss  of  their  prop- 
erty by  fire  which  the  policy  stipulates.  In 
tbe  sewing  machine  case  there  was  no  diffi- 
culty in  applying  the  rule.  Here,  owing  to 
the  peculiar  character  of  the  property  insur- 
ed, the  cost  of  replacing  It  must  be  determin- 
ed by  Its  value  at  the  date  of  the  loss. 

Tbe  Judgment  of  tbe  court  below  Is  af- 
firmed. 


(218  Pa.  420) 
FRIGK  v.  SVEA  FIRE  &  LIFE  INS.  CO. 
et  al. 

(Supreme  Court   of  Pennsylvania.    May  27, 
1907.) 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Henry  C  Frlck  against  the  Svea 
Fire  &  Life  Insurance  Company,  the  British 
American  Assurance  Company,  the  German 
American  Insurance  Company,  the  Phoenix 
Insurance  Company,  the  Niagara  Fire  In- 
surance Company,  the  London  &  Lancashire 
Fire  Insurance  Company,  the  Orient  Insur- 
ance Company,  the  Providence  Washington 
Insurance  Company,  the  Hamburg  Bremen 
Fire  Insurance  Company,  the  Commercial 
Union  Assurance  Company,  the  North  Ger- 
man Fire  Insurance  Company,  the  London 
Assurance  Company,  the  Concordia  Fire  In- 
surance Company,  the  Sun  Insurance  Office, 
the  Prussian  National  Insurance  Company, 
the  St.  Paul  Fire  &  Marine  Insurance  Com- 
pany, the  Standard  Fire  Insurance  Company, 
the  Federal  Insurance  Company,  the  Assur- 
ance Company  of  America,  the  Star  Insur- 
ance Company,  the  Michigan  Fire  &  Marine 
Insurance  Company,  the  German  Alliance  In- 
surance Company,  and  the  Rochester  Ger- 
man Insurance  Company.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

MESTREZAT,  J.  For  the  reasons  given 
In  the  opinion  handed  down  herewith  In  tbe 
case  of  Henry  C.  Frlck  and  others  against 
the  United  Firemen's  Insurance  Company 
(No.  21,  January  term,  1907)  67  Atl.  743,  the 
judgment  of  the  court  below  is  affirmed. 


(218  Pa.  129) 

COMMONWEALTH  v.  LOUGHHEAD. 

(Supreme   Court   of  Pennsylvania.    May   27, 
1907.) 

Homicide — Voluntary  Manslaughter. 

A  constable,  after  arresting  a  prisoner  un- 
der a  warrant  for  misdemeanor,  is  not  justified 
in  killing  him  on  his  attempt  to  escape,  but  in 
so  doing  is  guilty  of  voluntary  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  95.] 
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Appeal  from  Court  of  Oyer  and  Terminer, 
Clearfield  County. 

D.  P.  Lougbhead  was  convicted  of  volun- 
tary manslaughter,  and  appeals.    Affirmed. 

At  tbe  trial  it  appeared  that  tbe  defendant, 
after  having  arrested  Lotsy  Cardohely  on  an 
indictment  charging  assault,  shot  and  killed 
the  prisoner  while  the  latter  was  attempting 
to  escape. 

The  court  below  charged  in  part  as  fol- 
lows: 

"Now,  as  we  have  already  said,  and  as  so 
clearly  appears  In  the  learned  opinion  of 
Justice  Orlady  In  the  above  extract,  tbe 
right  of  an  officer  to  use  a  weapon,  except  in 
self-defense,  depends  on  whether  the  warrant 
authorizing  the  officer  to  act  at  all  charges  a 
felony  or  a  misdemeanor;  if  a  felony,  and 
the  person  sought  to  be  arrested  flees,  and 
refuses  to  stop  when  called  on  to  do  so  by 
the  officer,  the  officer  can  shoot,  even  to  kill, 
to  prevent  escape  If  he  cannot  otherwise' se- 
cure bis  prisoner.  Even  this  right,  as  you 
will  notice,  grows  out  of  necessity  of  the  case. 
But  If  misdemeanor  only  is  charged,  the 
officer  has  no  such  right." 

Verdict  of  guilty  of  voluntary  manslaugh- 
ter, upon  which  the  court  sentenced  the  pris- 
oner to  pay  a  fine  of  $50  and  undergo  impris- 
onment in  tbe  penitentiary  for  one  year  and 
six  months. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Singleton  Bell,  S.  V.  Wilson,  and  Howard 
B.  Hartswick,  for  appellant  J.  A.  Gleason, 
J.  H.  Kelley,  Dlst  Arty.,  and  W.  H.  Patter- 
son, for  the  Commonwealth. 

PER  CURIAM.  This  appeal  Is  from  a  con- 
viction of  voluntary  manslaugbter.  The  ap- 
pellant was  a  constable,  and  was  deputized 
by  another  constable  to  assist  him  in  arrest- 
ing a  number  of  persons  who  were  charged  in 
the  warrant  with  assault  and  battery,  disor- 
derly conduct,  and  malicious  destruction  of 
property.  After  one  of  the  persons  named  In 
tbe  warrant  bad  been  taken  Into  custody,  he 
broke  away  from  the  officers,  and,  while  run- 
ning to  effect  his  escape,  he  was  shot  and  kill- 
ed by  the  appellant.  The  Instruction  to  tbe 
jury  on  the  main  point  of  the  defense  was 
that,  where  a  misdemeanor  has  been  com- 
mitted and  is  charged  In  the  warrant,  flight 
from  an  officer,  even  after  actual  capture  and 
custody,  there  having  been  no  conviction,  will 
not  Justify  the  use  of  a  deadly  weapon.  This 
was  a  correct  statement  of  the  law.  Tbe  rule 
is  otherwise  when  felony  has  been  charged  or 
has  been  committed  in  the  presence  of  the 
officer.  While  In  the  case  of  a  misdemeanor 
an  officer  is  never  required  to  retreat,  and 
may  meet  force  with  force,  he  cannot  Justifi- 
ably take  the  life  of  a  person  who  Is  fleeing 
from  arrest  or  of  one  who  has  been  arrested 
and  has  escaped  from  custody  and  Is  fleeing 
from  him.  2  Bishop's  New  Criminal  Law,  8 
650 ;   Kerr  on  Homicide,  11.    In  Wharton  on 


Homicide  (3d  Ed.)  1907,  p.  741,  it  Is  said: 
"An  officer  has  no  right  to  shoot  a  person 
who  Is  merely  running  away  from  him  with- 
out committing  any  violence,  wben  under 
arrest  or  to  avoid  arrest  for  a  misdemeanor. 
He  must  at  least  stop  short  of  force  which 
will  result  In  the  sacrifice  of  human  life ;  and 
a  killing  In  such  a  case  is  manslaughter  at 
least." 

We  find  no  merit  in  any  of  the  assignments 
of  error. 

Tbe  judgment  is  affirmed. 

(US  Pa.  4*1) 

JOHNSON  et  al.  v.  CAPITAL  FIRE  INS.  CO. 

(Supreme  Court   of  Pennsylvania.    May   27, 
1907.) 

Appeal— Taking  Objection  Below— Neces- 
sity of  Timely  Objection. 

A  policy  of  insurance  provided  that  the 
limit  of  defendant's  liability  should  be  the  ac- 
tual cash  value  of  the  building  insured,  not  to 
exceed  what  it  would  cost  insured  to  "repair  or 
replace"  the  same.  The  court  in  its  charge  used 
the  word  "restore,"  instead  of  "repair" ;  but  the 
mistake  was  not  called  at  the  time  to  the  at- 
tention of  the  court.  Held,  that  the  inadvertent 
error  was  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1141.] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Daniel  J.  Johnson  and  Charles 
H.  Gorley  against  the  Capital  Fire  Insur- 
ance Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

At  tbe  trial  it  appeared  that  under  tbe 
terms  of  the  policy  tbe  defendant's  liability 
was  limited  to  the  actual  cash  value  of  tbe 
building  Insured,  not  in  any  event  to  exceed 
"what  it  would  cost  the  Insured  to  repair  or 
replace  the  same  with  materials  of  like  kind 
and  quality." 

Tbe  court  below  charged  In  part  as  fol- 
lows :  "On  the  part  of  the  plaintiff,  a  num- 
ber of  witnesses  have  been  called  to  give  you 
tbelr  opinion  and  judgment  as  to  what  was 
necessary  to  be  done,  and  what  it  would  cost 
to  restore  and  replace  tbe  building  In  as 
good  condition  as  it  was  before  the  fire.  Mr. 
Sembower  told  you  that  he  had  made  a  very 
careful  examination  of  the  character  and 
quality  and  put  it  In  as  good  condition  as  it 
was  before  the  fire.  The  walls  might  be 
safe.  That,  however,  does  not  comply  with 
the  requirements  or  the  obligation  on  tbe 
part  of  these  defendant  companies  to  restore 
them  in  the  condition  they  were  before  the 
fire  or  make  them  of  materials  of  equal  char- 
acter or  quality  and  to  be  of  equal  cash 
value." 

Verdict  and  Judgment  for  plaintiff  for  $1,- 
901.10. 

Argued  before  FELL,  BROWN,  MES- 
TREZAT,  ELKIN,  and  STEWART,  JJ. 

W.  K.  Jennings,  D.  C  Jennings,  and  Jones 
&  Henderson,  for  appellant    W.  J.  Sturgis, 
J.  C.  Work,  and  Robinson  &  McKean,  for' 
appellees. 
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PEE  CURIAM.  The  limit  of  the  defend- 
ant's liability,  under  the  terms  of  the  insur- 
ance policy,  was  the  actual  cash  value  of  the 
building  insured,  not  in  any  event  to  exceed 
"what  it  would  cost  the  insured  to  repair  op 
replace  the  same  with  materials  of  like  kind 
and  quality."  It  is  urged  that  the  use  of  the 
word  "restore,"  instead  of  the  word  "repair," 
in  the  charge,  may  have  misled  the  Jury  as  to 
the  measure  of  damages.  If  counsel  thought 
the  use  of  the  word  was  objectionable,  they 
should  have  called  the  attention  of  the  court 
to  it  at  the  time.  At  most  it  was  an  Inad- 
vertent error  which  would  have  been  cor- 
rected. "A  party  may  not  sit  silent  and  take 
his  chances  of  a  verdict,  and  then,  if  it  is  ad- 
verse, complain  of  a  matter  which,  if  an  er- 
ror, would  have  been  immediately  rectified 
and  made  harmless."  Commonwealth  v. 
Rasmus,  210  Pa.  600,  60  Atl.  264. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 

(218  Pa.  423) 

JOHNSON  et  al.  v.   ROYAL  INS.   CO.  OF 
LIVERPOOL. 

(Supreme   Court   of  Pennsylvania.    May  27, 
1907.) 

1.  JtTDGMENT— STBIKING   Ow. 

A  court  has  no  power  to  strike  off  a  judg- 
ment regular  on  the  face  of  the  record,  and  can- 
not consider  facts  outside  ef  the  record  on  such 
motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  80,  Judgment,  |  668.] 

2.  Same— Default. 

Under  Act  April  22,  1880  (P.  L  41),  the 
court  adopted  a  rule  providing  that  a  judgment 
may  be  entered  in  assumpsit  on  failure  of  de- 
fendant to  plead  within  15  days  after  the  re- 
turn day.  Held,  that  a  judgment  so  entered 
cannot    be   struck   oft. 

3.  Same. 

That  plaintiff  has  not  signified  his  election 
as  to  the  affidavit  of  defense  filed  does  not  de- 
prive him  of  the  right  to  take  judgment  in  de- 
fault of  a  plea. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Daniel  J.  Johnson  and  Charles 
R.  Gorley  against  the  Royal  Insurance 
Company  of  Liverpool.  From  an  order  mak- 
ing absolute  rule  to  strike  off  judgment  in 
the  case  of  plaintiffs,  they  appeal.    Reversed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

W.  J.  Sturgis  and  J.  C.  Work,  for  appel- 
lants. W.  K.  Jennings,  D.  C.  Jennings,  and 
Tones  &  Henderson,  for  appellee. 

MESTREZAT,  J.  This  is  an  action  of  as- 
sumpsit, brought  in  the  court  of  common 
pleas  of  Fayette  county.  The  writ  was  Is- 
sued on  November  13, 1006,  and  was  made  re- 
turnable on  the  first  Monday  of  the  following 
December,  being  the  3d  day  of  that  month. 
It  was  served  on  November  19th.  On  No- 
vember 30th  counsel  for  defendant  entered 
an  appearance  of  record.  The  plaintiffs  filed 
a  statement  on  December  1st,  2  days  before 


the  return  day  of  the  writ.  On  December 
19th,  16  days  after  the  return  day  of  the 
writ,  Judgment  was  entered  in  default  of  a 
plea  on  praecipe  of  plaintiffs'  counsel,  setting 
forth  the  nature  of  the  default  and  the 
amount  for  which  judgment  was  to  be  enter- 
ed. The  defendant  company  presented  a  pe- 
tition on  December  21st,  praying  the  court 
to  set  aside  and  strike  off  the  Judgment  enter- 
ed for  want  of  a  plea,  whereupon  a  rule  was 
granted  upon  the  plaintiffs  to  show  cause 
why  the  prayer  of  the  petition  should  not  be 
granted.  On  February  27,  1907,  the  court 
made  absolute  the  rule  and  struck  the  judg- 
ment from  the  record.  The  plaintiffs  have 
appealed. 

It  is  well  settled,  and  it  needs  no  citation 
of  authorities  to  sustain  the  proposition,  that 
a  judgment  can  be  set  aside  or  struck  off  only 
on  the  ground  of  irregularity  or  invalidity 
appearing  on  the  face  of  the  record.  The 
court  may  for  sufficient  cause  under  its  equi- 
table power  open  a  judgment  and  let  the  de- 
fendant into  a  defense.  But,  as  said  by 
Sharswood,  J.,  in  Breden  v.  Gilllland,  67  Pa. 
34:  "Opening  a  judgment  and  striking  it  off 
are  two  entirely  different  things.  No  court  has 
power  to  strike  off  a  judgment  regular  on  Its 
face."  No  facts  dehors  the  record  will  Justi- 
fy a  court  in  setting  aside  or  striking  off  a 
judgment  The  action  of  the  court  below 
therefore  must  have  been  based  on  some  ir- 
regularity or  invalidity  which  the  learned 
Judge  thought  appeared  on  the  face  of  the 
record.  No  opinion  was  filed  by  the  court 
In  making  absolute  the  rule  to  strike  off  the 
judgment  The  principal  reason  assigned  by 
the  defendant  company  in  its  petition  for  the 
rule,  and  the  one  it  relies  upon  here  to  sus- 
tain the  action  of  the  court,  is  that  the  rule 
of  court  under  which  the  judgment  was  tak- 
en is  in  conflict  with  the  procedure  act  of 
May  25,  1887  (P.  L.  271;  2  Purd.  [12th  Ed.] 
1728).  We  may  say  in  passing  that  the  other 
reasons  assigned  In  the  petition  for  striking 
off  the  judgment  are  without  merit  The  on- 
ly question  therefore  before  us  is  whether 
the  rule  of  court  under  which  the  judgment 
by  default  was  entered  against  the  defend- 
ant Is  In  conflict  with  the  act  of  1887.  By 
the  act  of  April  22,  1889  (P.  L.  41;  2  Purd. 
[12th  Ed.]  1730),  it  was  enacted:  "The  courts 
of  this  commonwealth  may,  by  rule  or  stand- 
ing order,  authorize  the  prothonotary  to  en- 
ter judgment  upon  praecipe  for  want  of  an 
appearance,  for  want  of .  a  declaration  or 
plea,  or  for  want  of  an  affidavit  of  defense, 
and  to  enter  judgment  thereon  with  the  same 
effect  as  if  moved  for  in  open  court"  By 
virtue  of  this  authority,  the  court  of  common 
pleas  of  Fayette  county  In  1894  adopted  rule 
24,  sections  3,  4,  and  10  of  which  are  as  fol- 
lows: 

"Sec.  3.  In  actions,  personal  and  real,  ex- 
cept ejectments,  If  the  plaintiff  has  filed  a 
declaration  before  the  return  day  he  may 
have  judgment  against  the  defendant,  In  de- 
fault of  appearance,  at  any  time  after  the 
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return  day  and  ten  days  service  of  the  writ 

"Sec.  4.  When  defendant  has  appeared,  and 
a  declaration  has  been  filed  before  the  return 
day,  the  defendant  must  without  rule  plead 
within  fifteen  days,  else  the  plaintiff  may 
have  Judgment  at  any  time  after  the  expira- 
tion of  the  fifteen  days,  for  want  of  a  plea: 
Provided,  that  the  court,  if  in  session,  or  a 
law  judge  in  vacation,  may,  upon  sufficient 
reasons  shown,  extend  the  time." 

"Sea  10.  Judgments  by  default  shall  be  en- 
tered by  the  prothonotary  on  praecipe  of  the 
parry  or  his  attorney  setting  forth  the  nature 
of  the  default  and  the  amount  for  which 
judgment  is  to  be  entered,  which  prteclpe 
shall  be  filed." 

Recurring  to  the  facts  of  this  case,  it  will 
be  seen  that  the  judgment  for  want  of  a 
plea  was  entered  against  the  defendant  com- 
pany strictly  in  accordance  with  the  rule  of 
court  adopted  by  the  common  pleas  in  pur- 
suance of  the  authority  conferred  by  the  act 
of  1889.  The  writ  was  issued  20  days,  and 
served  14  days,  before  the  return  day.  An 
appearance  was  entered  of  record  by  counsel 
for  the  defendant  before  the  return  day,  and 
a  statement  of  the  plaintiffs'  cause  of  action 
was  filed  before  the  return  day.  The  Judg- 
ment for  want  of  a  plea  was  entered  16  days 
after  the  return  day.  Under  these  facts,  dis- 
closed by  the  record,  the  Judgment  taken  for 
want  of  a  plea  was  clearly  regular  upon  its 
face.  It  is  therefore  manifest  that  the  learn- 
ed court  was  in  error  In  striking  the  judg- 
ment from  the  record,  unless,  as  claimed  by 
the  defendant  company,  the  rule  of  court 
contravened  the  act  of  1887. 

It  Is  apparent  that  the  learned  counsel  for 
the  defendant  has  confused  the  functions  of 
a  plea  and  those  of  an  affidavit  of  defense. 
This  has  led  them  Into  error  in  this  case. 
The  functions  of  an  affidavit  of  defense  and 
of  a  plea  are  wholly  different.  It  will  be 
sufficient  to  quote  what  has  been  recently 
said  on  the  subject  by  the  present  Chief 
Justice  in  Mulr  v.  Preferred  Accident  Ins. 
Co.,  203  Pa.  338,  53  Atl.  158:  "An  affidavit 
of  defense  in  Pennsylvania  practice,"  says 
the  Chief  Justice,  "Is  no  part  of  the  plead- 
ings, and  has  an  entirely  different  function. 
It  is  a  mere  step  or  incident  of  the  proceed- 
ings required  in  order  to  prevent  a  sum- 
mary Judgment  by  default.  When  It  has 
served  that  purpose,  Its  function  Is  ended, 
unless  further  enlarged  by  express  rule  of 
court.  *  *  *  Its  sole  use  Is  to  prevent  a 
summary  judgment  by  default  under  the 
statute,  and  its  function  in  this  respect  is 
precisely  analogous  to  that  of  an  appearance 
required  to  be  entered  after  service  of  a 
writ  In  order  to  avoid  a  judgment  by  default 
for  want  of  it  The  wholly  different  func- 
tion of  a  plea  is  to  raise  and  make  certain 
the  Issue  on  which  the  controversy  between 
the  parties  Is  to  be  fought  out.  With  this 
the  affidavit  of  defense  has  nothing  to  do, 
and  it  may  be  entirely  disregarded,  and  the 
case  put  at  issue  on  other  grounds." 


The  procedure  act  of  1887  provides  a  sys- 
tem of  practice  regulating  the  filing  of  affi- 
davits of  defense  and  judgment  against  the 
defendant  in  default  of  his  filing  an  affidavit. 
But  in  the  case  at  bar  we  have  no  concern 
whatever  with  the  procedure  act  so  far  as  it 
provides  for  filing  an  affidavit  of  defense  or 
for  entering  Judgment  for  want  of  one.  We 
have  only  to  do  with  the  act  so  far  as  its 
provisions  affect  the  pleadings  in  the  case. 
It  abolishes  special  pleading,  but  directs 
what  pleas  shall  be  entered  in  actions  of  as- 
sumpsit and  trespass.  It  provides  that  the 
defendant  shall  plead  In  15  days  after  the 
return  day.  Except  in  so  far  as  the  act  has 
thus  regulated  the  pleadings  in  assumpsit 
and  trespass,  they  remain  as  they  were  at 
the  time  of  the  enactment  of  the  statute. 
The  well-etablished  practice  in  the  state  at 
the  time  of  the  passage  of  the  act  authorized 
the  plaintiff  to  enter  Judgment  for  want  of 
an  appearance  or  plea,  provided  the  writ  had 
been  duly  Issued  and  served  and  the  dec- 
laration had  been  filed.  The  act  of  1887  did 
not  change  the  practice  as  it  then  existed, 
except  in  the  manner  pointed  out  above.  It 
|  in  no  way  or  manner  withdrew  from  the 
courts  the  power  to  enter  Judgment  in  de- 
fault of  an  appearance  or  of  a  plea.  It  fix- 
ed 15  days  after  the  return  day  as  the  time 
in  which  the  plea  _  should  be  filed,  and,  of 
course,  no  default"  could  be  entered  before 
the  expiration  of  that  time.  But  the  act  does 
not  prevent  the  plaintiff  from  entering  judg- 
ment for  want  of  an  appearance  under  the 
>  act  of  June  13,  1836  (P.  L.  568),  nor  deprive 
;  the  plaintiff  of  his  right  to  judgment  for 
want  of  a  plea  in  accordance  with  the  es- 
tablished practice  of  the  courts  at  the  date 
of  the  passage  of  the  act. 

The  learned  counsel  for  the  defendant  are 
in  error  in  their  contention  that  the  defend- 
ant has  no  right  to  file  a  plea  until  the  plain- 
tiff has  had  an  opportunity  to  signify  his 
election  as  to  the  affidavit  of  defense,  and 
that  until  that  time  the  plaintiff  has  no  right 
to  take  judgment  In  default  of  a  plea.  As 
pointed  out  above,  this  contention  falls  to 
recognize  the  distinction  between  the  prac- 
tice as  to  affidavits  of  defense  and  as  to 
pleading.  The  parties  must  comply  with  the 
rules  governing  the  practice  both  as  to  the 
affidavit  and  as  to  the  plea,  and,  if  they  falU 
Judgment  may  be  entered  for  the  default 
The  affidavit  is  no  part  of  the  pleadings, 
while  a  plea  is  a  part  of  the  pleadings,  and 
is  the  only  way  to  raise  an  issue  between 
the  parties  which  is  to  be  submitted  to  and 
decided  by  a  court  and  jury.  The  defend- 
ant is  required  to  file  an  affidavit  of  defense 
In  an  action  of  assumpsit  and  judgment 
may  be  entered  against  him  If  he  fail  to  do 
so;  but  the  plaintiff  may  disregard  the  affi- 
davit of  defense  and  await  a  trial  by  jury 
after  the  case  has  been  put  at  issue  by  a 
proper  plea.  He  may  prefer  to  submit  the 
case  to  a  Jury,  and  the  act  of  1887  does  not 
prevent  him  from  doing  so.    It  Is  wholly 
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discretionary  with  aim  -whether  he  will  take 
a  summary  Judgment  In  default  of  an  affi- 
davit of  defense,  or  whether  he,  after  a  plea 
has  been  entered,  will  go  to  trial  before  a 
Jury. 

There  can  be  no  doubt  about  the  authority 
of  the  common  pleas  to  make  the  rule  un- 
der which  this  Judgment  was  entered.  It 
is  expressly  conferred  by  the  act  of  1889, 
and  the  rule  is  strictly  In  accordance  with 
the  act. 

For  the  reasons  stated,  the  order  of  the 
court  below  of  February  27,  1907,  making 
absolute  the  rule  to  show  cause  why  the 
Judgment  entered  for  want  of  a  plea  should 
not  be  set  aside  and  stricken  from  the  rec- 
ord, Is  reversed,  at  the  costs  of  the  defendant 
company,  and  the  Judgment  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  want 
of  a  plea  is  reinstated. 


<U8  Pa.  42S) 

JOHNSON  et  aL  v.  AGRICULTURAL  INS. 
CO.  OF  WATERTOWN,  N.  Y.,  et  al. 

(Supreme   Court   of   Pennsylvania.    May  27, 
'     1907.) 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Daniel  J.  Johnson  and  Charles 
H.  Oorley  against  the  Agricultural  Insurance 
Company  of  Watertown,  N.  X.,  and  others. 
From  an  order  making  absolute  the  rule  to 
strike  off  Judgment,  plaintiffs  appeal.  Re- 
versed. 

.  MESTREZAT,  J.  For  the  reasons  given 
in  the  opinion  handed  down  herewith  in  the 
case  of  Daniel  J.  Johnson  and  Charles  H. 
Oorley  v.  Royal  Insurance  Company  of  Liver- 
pool (No.  139,  January  term,  1907),  67  Atl. 
749,  the  order  of  the  court  below  of  February 
27,  1907,  making  absolute  the  rule  to  show 
cause  why  the  Judgment  entered  for  want  of 
a  plea  should  not  be  set  aside  and  stricken 
from  the  record,  is  reversed,  at  the  costs  of 
the  defendant  company,  and  the  Judgment 
in  favor  of  the  plaintiffs  and  against  the  de- 
fendant for  want  of  a  plea  is  reinstated. 


(218  Pa.  440) 

COMBS  v.  DELAWARE  &  ATLANTIC  TEL- 
EGRAPH &  TELEPHONE  CO. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Masteb  and  Sebvant— Injuby  to  Servant 
—Negligence. 

A  telephone  company  must  inspect  its  poles 
and  lines,  to  keep  them  in  a  safe  condition  for 
its  employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g  235.] 

2.  Same. 

In  an  action  against  a  telephone  company 
to  recover  damages  for  the  death  of  plaintiff's 
husband  while  in  the  employ  of  defendant  from 
an  alleged  defectively  insulated  wire,  held,  that 
the  verdict  for  plaintiff  was  sustained  by  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ft  950-996.] 


Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Hattie  L.  Combs  against  the 
Delaware  &  Atlantic  Telegraph  &  Telephone 
Company.  Verdict  for  plaintiff.  On  Judg- 
ment for  defendant  notwithstanding  the  ver- 
dict, plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Francis  S.  Brown  and  Robert  W.  Archbald, 
Jr.,  for  appellant  Frank  P.  Prlchard  and 
James  Wilson  Bayard,  for  appellee 

ELKIN,  J.  We  have  laboriously  examined 
this  case  In  order  to  legally  determine  the 
rights  of  the  parties.  It  is  a  close  case,  and 
not  free  from  difficulty.  We  have  had  some 
doubt,  after  full  consideration  of  all  the  tes- 
timony, whether  it  was  the  duty  of  the  trial 
judge  to  give  binding  instructions  for  defend- 
ant, thus  deciding  as  a  matter  of  law  that 
the  evidence  was  insufficient  to  convict  ap- 
pellee of  negligence,  or  whether,  under  the 
established  facts,  the  jury  should  have  been 
permitted  to  draw  the  Inference  of  negli- 
gence so  as  to  make  the  company  liable  In 
damages.  The  trial  judge  submitted  the 
Question  to  the  jury.  The  court  In  banc  en- 
tered judgment  for  defendant  non  obstante. 
The  case  was  carefully  tried  In  the  court  be- 
low, and  has  been  ably  argued  here.  The 
conclusion  by  this  court  is  that  It  was  a  ques- 
tion for  the  Jury,  and  for  the  following  rea- 
sons: The  proven  facts  are  that  the  telephone 
pole  was  charred  at  a  point  where  the  elec- 
tric light  wire-either  did  or  could  have  come 
in  contact  with  it  The  telephone  pole  leaned 
toward  the  electric  wire,  and  away  from  its 
proper  position.  The  electric  wire  sagged  in 
the  direction  of  the  telephone  pole.  Some 
one,  not  disclosed  by  the  testimony,  at  least 
six  weeks  before  the  accident  realized  the 
danger,  and  attempted  to  remedy  the  diffi- 
culty by  nailing  a  piece  of  board  over  the 
charred  place  on  the  pole,  and  attached  there- 
to a  bracket  a  few  inches  wide,  on  the  end 
of  which  was  a  glass  Insulator  to  which  was 
fastened  the  electric  wire.  The  decedent 
an  employe  of  the  telephone  company,  was 
not  familiar  with  Its  lines  In  the  vicinity 
of  the  accident.  In  an  emergency,  caused  by 
a  storm,  he  was  sent  out  from  Wilmington 
to  aid  the  local  employes  at  Chester  In  locat- 
ing the  trouble  and  making  repairs  to  the 
lines.  While  descending  the  pole,  something 
happened,  no  one  knows  what  except  the 
dead  man,  and  his  lips  are  closed,  but  his 
body  fell  to  the  ground,  his  face  was  black, 
his  shoe  burst  open,  and  he  did  not  live  long 
enough  to  tell  the  story.  Immediately  after 
the  accident  it  was  noticed  that  the  electric 
wire  for  a  few  inches  on  either  side  of  the 
glass  insulator  was  uninsulated.  How  long 
it  had  been  In  this  condition  there  is  no 
positive  evidence  to  show.  No  matter  how 
unfortunate  the  accident  nor  how  dlstres- 
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sing  the  circumstances  surrounding  It,  there 
can  be  no  recovery,  unless  It  be  shown  that 
appellee  failed  In  the  performance  of  some 
duty  It  owed  to  the  decedent,  Its  employe. 

In  our  opinion,  the  facts  above  recited 
are  sufficient  to  warrant  a  Jury  In  finding 
that  death  resulted  by  reason  of  the  foot 
of  decedent  coming  in  contact  with  the  unin- 
sulated part  of  the  electric  light  wire  near 
the  bracket  Indeed,  I  do  not  see  bow  any 
other  reasonable  Inference  could  be  drawn. 
Again,  we  think  the  facts  were  sufficient  to 
Bubmit  to  the  Jury  on  the  question  of  con- 
structive notice.  The  wire  chief  of  the  de- 
fendant company  testified  that  when  he  took 
charge  of  the  work,  six  weeks  prior  to  the 
accident,  the  bracket  projecting  from  the 
pole  with  the  electric  wire  attached  was 
there.  He  did  not  know  whether  It  was 
properly  Insulated  or  not,  and,  relying  on 
these  circumstances,  it  is  contended  that  the 
evidence  falls  to  show  any  facts  from  which 
an  Inference  could  be  drawn  that  the  alleged 
dangerous  or  defective  condition  at  the  par- 
ticular point  had  existed  a  sufficient  length 
of  time  to  charge  defendant  with  construc- 
tive notice  of  the  uninsulated  portion  of  the 
wire.  This  position  loses  sight  of  the  fact 
that  the  telephone  pole  was  charred,  and 
that  the  board  and  bracket  were  nailed  over 
the  blackened  surface  at  the  point  where  the 
electric  wire  either  could  have  come  in  con- 
tact with  it,  or  actually  did  so.  There  can 
be  no  doubt  that  the  surface  of  the  pole 
was  charred  before  the  bracket  was  put  up, 
because  the  board  which  supported  It  cover- 
ed the  blackened  surface.  If,  therefore,  In 
point  of  fact,  the  pole  was  charred  by  the 
uninsulated  electric  wire,  It  must  have  been 
done  before  the  bracket  was  put  up,  more 
than  six  weeks  before  the  accident,  and  this 
would  be  sufficient  to  charge  appellee  with 
constructive  notice  of  the  defective  condi- 
tion. It  Is  true  there  Is  no  positive  evidence 
showing  that  the  pole  was  charred  by  con- 
tact with  the  uninsulated  electric  wire;  but 
in  our  opinion  the  evidence  was  sufficient  to 


submit  to  the  Jury  on  this  question.  The  in- 
ference is  almost  irresistible  that  the  pole 
was  charred  by  the  current  of  electricity 
passing  through  the  uninsulated  wire  at  the 
point  of  contact. 

It  is  argued  that  because  the  dangerous 
and  defective  condition  was  not  In  the  tele- 
phone wire,  but  in  the  electric  wire,  over 
which  appellees  had  no  control,  the  negli- 
gence complained  of  was  that  of  the  electric 
light  company  and  not  of  the  telephone  com- 
pany. This  may  be  In  a  sense  true.  It  was 
no  part  of  the  duty  of  the  telephone  company 
to  repair  the  lines  and  wires  of  the  electric 
light  company,  nor,  In  this  particular  In- 
stance, to  properly  Insulate  that  portion  of 
the  wire  uninsulated.  It  was,  however,  the 
duty  of  the  telephone  company  to  Inspect 
Its  poles  and  lines,  and  maintain  them  In  a 
safe  condition  as  to  the  public  and  as  to  Its 
own  employes.  It  was  the  duty  of  the  tele- 
phone company  to  keep  its  lines  and  poles 
free  from  contact  with  dangerous  and  deadly 
currents  of  electricity  not  properly  protected, 
and  this  duty  rested  upon  It  no  matter 
whether  the  dangerous  currents  were  pro- 
dnced  by  the  telephone  company  or  by  some 
other  company  generating  electricity.  If  the 
defective  condition  of  the  electric  wire,  at- 
tached to  the  telephone  pole,  existed  for  a 
period  of  six  weeks,  and  the  facts  are  suffi- 
cient to  Justify  the  Jury  in  so  finding,,  the  ap- 
pellee company  would  be  affected  with  con- 
structive notice  at  least,  and  the  duty  rested 
upon  It  to  give  notice  of  that  dangerous  condi- 
tion to  its  employe,  the  decedent,  a  new  man 
unacquainted  with  the  facts,  and  unfamiliar 
with  the  location,  before  he  proceeded  to 
climb  the  pole. 

The  question  of  contributory  negligence  is 
not  raised  by  this  record,  and  no  opinion  is 
expressed  thereon. 

Judgment  reversed,  and  record  remitted  to 
the  court  below,  with  Instructions  to  enter 
Judgment  In  favor  of  the  plaintiff  on  the 
verdict 
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(73  N.  J.  L.  769) 

TRAPUAGEN  v.  ERIE  R.  CO. 

(New  Jersey  Court  of  Errors  and  Appeals, 
Nov.  10,  1900.) 

For  majority  opinion,  see  64  Atl.  1072. 

FORT,  J.  (concurring).  I  shall  vote  to  af- 
firm the  nonsuit  In  this  case  solely  upon  the 
ground  that  there  was  not  sufficient  proof  to 
go  to  the  jury  upon  the  question  of  whether 
the  car  steps  and  the  station  platform  were 
constructed  in  the  ordinary  *vay,  and  with 
that  high  degree  of  care  required  to  make 
them  reasonably  safe  for  passengers  when 
alighting  from  the  train.  I  am  unwilling  to 
assent  to  any  view  that  would  Intimate  that 
it  is  not  always  a  question  for  the  jury,  In 
the  given  case,  whether  or  not,  under  the 
proof,  the  car  steps  and  the  station  platform 
are  reasonably  safe  for  passengers  to  alight 
from  the  train. 


(71  N.  J.  L.  296) 

SMITH  v.  NORTH  JERSEY  ST.  RY.  CO. 
(Supreme  Court  of  New  Jersey.  Feb.  26,  1906.) 
Negligence — Care  Required  of  Child. 

The  degree  of  care  and  caution  to  be  exer- 
cised by  a  child,  which  may  be  deemed  sui  juris, 
is  such  as  it  would  be  reasonable  to  expect  of 
persons  of  similar  age,  judgment,  and  experi- 
ence. Whether  that  degree  of  care  and  caution 
has  been  exercised  by  the  child  in  the  given  case 
is  generally,  if  not  always,  a  question  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  37,  Negligence,  K  121-129.] 

(Syllabus  by  the  Court) 

Action  by  Delia  Smith,  by  her  next  friend, 
against  the  North  Jersey  Street  Railway 
Company.  Verdict  for  plaintiff.  Rule  to 
show  cause  discharged  on  condition  of  re- 
jection of  verdict 

Argued  November  term,  1906,  before 
FORT,  GARHETSON,  and  REED,  JJ. 

Maximilian  T.  Rosenberg,  for  plaintiff. 
William  D.  Edwards,  for  defendant. 

FORT,  J.  The  plaintiff,  a  child  of  eight 
years  and  six  months  of  age,  brings  this 
suit,  by  her  next  friend,  to  recover  for  alleged 
Injuries  received  upon  the  public  highway  in 
Jersey  City  by  being  run  down  by  a  trolley 
car  of  the  defendant  company.  The  evidence 
showed  that  the  child  started  to  run  across 
the  street  and  ran  over  the  tracks  of  the  de- 
fendant company,  and  something  frightened 
her  and  she  turned  back,  when,  as  she  thus 
turned  toward  the  track,  the  car  fender  hit 
her.  She  was,  under  the  proof,  in  full  view 
of  the  motorman.  The  car  was  going,  ac- 
cording to  the  plaintiff's  proof,  very  fast. 
One  witness  said  the  car  was  going  faster 
than  be  bad  ever  seen  it  pass  there,  and  that 
no  bell  was  ringing.  The  accident  was  not 
upon  the  sidewalk,  but  In  the  roadway  be- 
tween tbe  street  crossings.  The  whole  thing 
was  done  in  a  flash,  as  one  of  the  witnesses 
states  It.  Tbe  defendant's  proof  was  that 
the  car  was  stopped  within  a  few  feet,  and 
67  Atl.— 18 


the  motorman  testified  that  the  girl  came  out 
upon  the  car  suddenly  from  behind  a  truck. 
Other  witnesses  testified  that  there  was  no 
truck  there,  but  that  the  street  was  clear. 

On  the  question  of  the  negligence  of  the 
defendant's  motorman  as  to  the  care  he  was 
taking  in  operating  the  car,  we  think  it  was 
a  question  for  the  jury,  and  that  the  trial 
justice  rightly  refused  to  nonsuit  or  direct  a 
verdict  for  the  defendant  on  the  ground  that 
the  defendant's  agent  was  without  negli- 
gence. Whether  a  child  of  eight  years  of 
age  Is  guilty  of  contributory  negligence  in 
crossing  a  public  street  in  the  middle  of  a 
block,  on  a  run,  when  a  trolley  car  is  not 
farther  than  60  feet  away  from  her,  Is,  we 
think,  a  question  for  the  jury.  Stone  v.  Dry 
Dock,  &c,  Railroad  Co.,  115  N.  Y.  104,  21 
N.  E.  712.  Judge  Andrews,  In  Stone  v.  Dry 
Dock,  etc.,  Railroad  Company,  supra,  speak- 
ing for  the  court,  says:  "The  child  was  law- 
fully In  the  street  In  attempting  to  cross 
she  was  struck  by  the  horse  on  the  defend- 
ant's car  and  was  run  over  and  killed  The 
evidence  would  have  justified  the  jury  in 
finding  that  when  the  child  stepped  down 
from  the  curbstone  the  car  was  60  or  more 
feet  away,  and  the  distance  from  the  curb- 
stone to  the  track  of  the  defendant's  road 
was  less  than  12  feet  The  child,  if  she  saw 
tin*  car,  might  very  well  have  supposed  thp.t 
she  could  get  over  the  track  before  the  car 
passed.  It  was,  we  think,  for  the  jury  to 
say  whether  the  child's  conduct  was  unusual 
or  unnatural  for  a  child  of  her  years.  She 
probably  did  not  appreciate  the  rapidity  of 
the  movement  of  the  car,  nor  could  it  be  ex- 
pected that  she  could  weigh  the  clrcum: 
stances  or  fully  understand  the  danger  of 
attempting  to  cross  In  front  of  the  car.  It 
was  for  the  jury  to  judge  whether  the  con- 
duct of  the  child  in  crossing  the  street  to 
join  another  child  engaged  In  roller  skating 
on  the  opposite  side  was  characterized  by 
any  want  of  that  degree  of  care  which  chil- 
dren, under  similar  circumstances,  would 
usually  exercise."  In  Traction  Company  v. 
Scott,  Judge  Hendrlckson,  speaking  for  the 
Court  of  Errors  and  Appeals,  said:  "When 
a  child  has  reached  the  age  of  discretion,  and 
is  considered  sui  juris  as  a  matter  of  law, 
the  degree  of  care  and  caution  required  of 
him  will  be  no  higher  than  such  as  is  usual- 
ly exercised  by  persons  of  similar  age,  judg- 
ment, and  experience.  And  whether  that 
degree  of  care  and  caution  has  been  exer- 
cised by  the  child  in  the  given  case  is  usual- 
ly, If  not  always,  a  question  of  fact  for  the 
jury."  Traction  Company  v.  Scott,  58  N.  J. 
Law,  682,  34  Atl.  1094.  The  rule  stated  in 
the  case  of  Traction  Company  v.  Scott,  it 
Is  contended,  has  been  somewhat  modified 
by  the  later  case  of  Fitzhenry  v.  Consoli- 
dated Traction  Co.,  but  I  am  unable  to  read 
it  so.  In  the  later  case,  Judge  Hendrlck- 
son, who  also  wrote  the  previous  opinion, 
takes  occasion  to  reaffirm  what  he  said  in 
Traction  Company  v.  Scott  that,  even  In  the 
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case  of  children  sol  Juris,  "the  question  of 
contributory  negligence  is  generally,  If  not 
always,  a  question  for  the  jury."  What  he 
does  say  In  the  Fltzhenry  Case  Is  this:  "The 
salutary  rule  of  duty  which  requires  the 
ordinary  traveler,  on  crossing  a  street  rail- 
way,  to  use  his  powers  of  observation  to  dis- 
cover approaching  vehicles,  and  his  judgment 
how  and  when  to  cross  without  collision,  Is 
also  binding  upon  the  child  that  is  sul  juris, 
and  if  the  facts  are  undisputed,  and  it  ap- 
pears clearly  that  he  has  acted  in  entire  dis- 
regard of  that  degree  of  prudence  which  may 
be  reasonably  expected  from  one  of  his  years, 
and  he  suffers  Injury  thereby,  he  cannot  re- 
cover, and  In  that  case  the  question  of  con- 
tributory negligence,  becomes  one  for  the 
court  to  determine."  Fltzhenry  v.  Consoli- 
dated Traction  Co.,  64  N.  J.  Law,  674,  678, 
46  Atl.  698,  700. 

We  think  that  the  care  and  caution  re- 
quired of  a  child  Is  according  to  his  maturity 
and  capacity  only,  and  that  is  to  be  deter- 
mined In  each  case  by  the  circumstances  of 
that  case,  and  that  unless  the  facts  are  un- 
disputed, and  it  clearly  appears  that  he  has 
acted  in  entire  disregard  of  the  degree  of 
prudence  which  would  be  reasonably  expect- 
ed from  one  of  his  years,  the  question  of  his 
contributory  negligence  is  one  for  the  jury. 
7  Am.  &  Eng.  Encycl.  L.  (2d  Ed.)  406.  In 
this  case  we  think  the  learned  trial  justice 
also  rightly  refused  to  nonsuit  or  direct  a 
verdict  for  the  defendant  on  the  ground  of 
contributory  negligence  in  the  plaintiff. 

It  is  further  contended  that  the  damages 
are  excessive.  The  verdict  was  for  $5,000, 
and  the  injury  consisted  in  the  loss  of  three 
fingers  on  the  left  hand.  The  thumb  and 
first  finger,  the  doctor  testified,  are  now 
complete  for  all  ordinary  utility.  The  cut 
is  all  healed,  and  the  first  finger  perfect 
For  such  an  injury  the  damages  awarded  are 
clearly  excessive. 

If  the  plaintiff  will  consent  to  a  reduction 
of  the  verdict  to  $2,500,  the  rule  will  be  dis- 
charged; otherwise,  it  will  be  made  absolute. 
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BRADY  v.  NORTH  JERSEY  ST.  RY.  CO. 

(Supreme  Court  of  New  Jersey.    Sept  16,  1907.) 

Masteb  and  Servant— Negligence  —  Ques- 
tion ran  Jubt. 

In  an  action  by  a  motorman  for  damages 
arising  from  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in 
failing  to  supply  efficient  brakes,  controller,  and 
sand  box  for  its  car,  the  trial  judge  charged 
that  there  could  be  no  recovery  on  the  ground 
that  there  was  negligence  of  the  defendant  re- 
specting the  sand  box,  and  left  to  the  jury  only 
the  question  of  its  negligence  respecting  the 
brakes  and  controller. 

It  appearing  that  there  was  no  evidence  to 
support  the  judgment  against  the  defendant 
upon  the  questions  submitted  to  the  jury,  this 
court  will  not  consider  on  this  writ  of  error  the 
correctness  of  the  ruling  respecting  the  sand 
box,  because,  if  that  ruling  were  erroneous,  the 
defendant  is  entitled  to  have  the  question  of  its 


negligence  in  regard  to  the  sand  box  passed  upon 
by  a  jury. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Essex  County. 

Action  by  Peter  Brady  against  the  North 
Jersey  Street  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Argued  February  term,  1907,  before  the 
CHIEF  JUSTICE,  and  GARRETSON  and 
REED,  JJ. 

John  A.  Bernhard  and  Hobart  Turtle,  for 
plaintiff  in  error.  Samuel  Kalisch,  for  de- 
fendant in  error. 

REED,  J.  Peter  Brady,  the  plaintiff,  a 
motorman  In  the  service  of  the  North  Jersey 
Street  Railway  Company,  about  9  o'clock  on 
the  morning  of  February  19,  1904,  was  driv- 
ing a  car  along  Clifton  avenue,  in  the  city 
of  Newark.  While  on  the  block  between 
Orange  street  and  the  tracks  of  the  Delaware, 
Lackawanna  &  Western  Railroad,  he  saw  the 
crossing  gates  of  the  railroad  descend,  and 
tried  in  vain  to  stop  his  car.  The  car  crash- 
ed through  the  gates,  onto  the  railroad  track, 
and  was  struck  by  the  locomotive  of  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany train.  The  car  was  crowded  with  school 
children,  and  the  havoc  to  life  and  limb  was 
so  terrible  that  the  accident  has  been  since 
known  as  the  "Clifton  Avenue  Disaster."  The 
plaintiff  was  injured  In  this  accident  and 
has  brought  this  suit  for  damages  and  se- 
cured a  verdict  against  the  defending  com- 
pany. The  gravamen  of  his  complaint  is  that 
he  was  unable  to  stop  the  progress  of  the  car 
In  time  to  escape  the  collision  because  of  the 
insufficient  equipment  of  the  car.  His  specific 
complaint  Is  that  the  brake  and  the  controller 
were  not  In  proper  condition,  and  that  the  de- 
fendants had  negligently  permitted  the  sand 
box  to  become  and  remain  out  of  repair  so 
that  it  would  not  discharge  sand.  The  ques- 
tion respecting  the  insufficiency  of  the  brakes 
and  controller,  and  the  question  of  the  com- 
pany's negligence  respecting  the  operation  of 
the  sand  box,  are  separated  by  considera- 
tions which  will  be  hereafter  mentioned. 

Respecting  the  company's  negligence  in  con- 
nection with  the  brake  and  controller,  the  fol- 
lowing facts  appear:  The  plaintiff,  as  al- 
ready observed,  was  on  the  19th  day  of  Feb- 
ruary running  his  car  on  the  Clifton  Avenue 
Line.  He  had  made  two  round  trips  over 
this  route;  each  trip  occupying  about  45 
minutes.  He  was  completing  the  third  trip, 
and  had  arrived  and  stopped  at  Orange  street 
Clifton  avenue,  along  which  he  was  running, 
was  crossed  by  Orange  street  and  the  tracks 
of  the  Delaware  Lackawanna  &  Western 
Railroad  Company.  •  The  distance  from 
Orange  street  to  the  gates  inclosing  the  rail- 
road tracks  was  about  192  feet  with  a  de- 
cline in  grade  toward  the  railroad  of  1% 
feet  in  the  first  50  feet,  of  1%  feet  in  the 
second  50  feet,  of  about  2  feet  1  Inch  in  the 
third  50  feet  and  a  decline  of  about  1  foot 
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2%  Inches  In  the  last  42  feet  After  stopping 
on  the  further  side  of  Orange  street,  he  pass- 
ed over  the  street;  his  car  proceeding,  at  a 
gait  about  as  fast  as  a  man  could  walk,  to- 
ward the  railroad.  The  plaintiff  says  he 
knew  the  rails  were  slippery.  He  says  that, 
when  he  was  about  halfway  down  the  slope 
between  Orange  street  and  the  railroad  track, 
he  saw  the  gates  of  the  railway  descend.  He 
then  tried  to  stop  the  car,  but  could  not  stop 
it  because  the  brakes  would  not  hold,  and 
the  car  slid,  and  there  was  no  sand  to  give 
the  car  a  hold.  He  says  again  that  the  sand 
boxes  did  not  work,  and  the  car  was  contin- 
ually sliding.  Then  he  says  he  released  the 
brake  and  drew  the  reverse,  using  the  power 
to  go  back,  and  kept  the  brake  quarterway  on 
so  as  to  give  the  power  a  chance  to  take,  and 
kept  moving  his  hand  on  the  brake,  moving  it 
slowly  with  the  power  turned  on  full  to  go 
back,  but  the  power  would  not  take  either. 
The  car  continued  sliding  for  about  halfway 
In  the  block.  Again,  In  answer  to  the  question : 
"Now  you  say  the  brakes  would  not  hold. 
What  do  you  mean  by  that?"  He  replied: 
"I  said  they  would  not  stop  the  car."  This 
testimony  supports  the  theory  that  the  motion 
of  the  car  continued,  notwithstanding  the  fact 
that  the  brakes  had  stopped  the  revolution 
of  the  wheels.  This  theory  Is  further  sup- 
ported by  the  testimony  of  the  superintendent 
of  the  line,  who  examined  the  car  in  less  than 
half  an  hour  after  the  accident,  and  found  the 
brakeshoe  tight  up  against  the  wheels;  the 
wheels  being  locked  In  the  brakeshoes.  That 
the  brakes  were  doing  their  proper  work 
seems  also  obvious  from  the  fact  that  the 
plaintiff  bad  safely  driven  the  car  down  this 
very  incline  on  his  two  previous  trips.  Nor 
Is  the  plaintiff's  testimony  respecting  the  de- 
fect in  the  controller  possessed  of  any  more 
substance.  The  operation  of  what  is  termed 
the  controller  is  not  clearly  indicated  in  the 
testimony,  but  the  defect  charged  seems  to 
be  that,  upon  reversing  the  motion  of  the 
car  wheels  for  the  purpose  of  arresting  the 
forward  movement  of  the  car,  that  purpose 
was  not  obtained.  The  car  still  moved  or 
slid  forward.  There  Is  absolutely  nothing 
to  show  that  the  wheels,  when  free  from  the 
clutch  of  the  brake,  did  not  or  would  not  re- 
volve in  answer  to  the  controller.  The  plain- 
tiff's own  testimony  regarding  the  efficiency 
of  the  brakes  and  controller  shows  that  the 
failure  to  stop  the  car  was  attributable  to 
the  condition  of  the  streets,  coupled  with  the 
weight  of  the  car,  which  together  rendered 
the  locked  or  reversed  car  wheels  useless,  in 
the  absence  of  sand  upon  the  rails  to  furnish 
traction,  1.  e.,  sufficient  friction  to  countervail 
the  momentum  of  the  car. 

In  respect  to  the  alleged  entry  in  the  motor- 
man's  book  of  a  defect  in  the  brake  and  the 
sand  box  of  this  car,  it  may  be  remarked 
that,  if  this  entry  is  evidential  at  all  In  view 
of  the  fact  that  Stickels,  who  was  alleged  to 
have  made  the  entry,  was  present  at  the 
trial,  it  is  only  claimed  to  be  evidential  as 


notice  to  the  company  of  any  defect,  If  any 
existed.  If,  however,  It  should  be  conceded 
that  there  was  some  evidence  of  defect  in  the 
brakes  or  controller,  It  seems  impossible  to 
escape  the  conclusion  that  such  defect  must 
have  been  discoverable  by  the  plaintiff  him- 
self in  the  two  previous  trips  he  had  made 
over  the  same  route.  Indeed,  the  plaintiff 
stated,  on  the  trial  that  on  the  last  half  of 
the  third  trip  made  on  the  morning  of  the 
accident,  he  found  that  the  brake  repeated- 
ly failed  to  do  Its  work.  He  said :  "I  cannot 
tell  you  bow  many  stops  I  made  on  the  last 
half  of  the  third  trip,  because  I  made  many."- 
He  was  -asked :  "How  did  you  stop  your  car 
during  this  trip?"  He  replied ;  "Well,  I  stop- 
ped the  best  I  could,  but  very  often  carrying 
persons  quarterways  in  the  block,  away  from 
the  corner."  Question:  "Why  was  that?" 
Answer:  "Because  the  brake  wasn't  taking 
Just  so."  Question:  "How  does  a  brake 
'take,'  as  you  call  it?"  Answer :  "Well,  when 
you  put  it  on,  it  will  stop  the  car."  Question : 
"Blocks  the  wheels?"  Answer:  "Yes,  sir." 
Question:  "Stops  the  wheels  from  going 
around?"    Answer:    "Yes,  sir." 

So  far  as  concerns  the  alleged  negligence 
of  the  defendant  In  respect  to  the  sand  box,  it 
is  to  be  observed  that  that  feature  of  the 
plaintiff's  case  is  eliminated  from  our  consid- 
eration as  support  for  the  Judgment  under 
consideration,  by  the  course  taken  by  the  trial 
Judge  in  removing  it  from  the  consideration 
of  the  Jury.  The  trial  Judge  charged  that 
the  plaintiff  could  not  recover  even  If  the  de- 
fendant's servants  were  negligent  in  failing 
to  provide  sand  or  an  efficient  sand  box. 
This  Judicial  utterance  was  the  result  of  the 
conclusions  of  the  trial  court  that  it  appear- 
ed that  the  plaintiff  himself  was  negligent 
In  falling  to  use  due  diligence  in  performing 
his  duty  respecting  the  sand  box.  The  only 
question  left  to  the  Jury  was  whether  the 
defendant  was  negligent  in  regard  to  the 
brake  and  the  controller.  It  Is  apparent  that, 
should  this  Judgment  be  affirmed  upon  the 
theory  that  the  direction  in  favor  of  the 
plaintiff  in  error  was  in  this  respect  errone- 
ous, such  affirmation  must  rest  upon  the 
ground  that  negligence  respecting  the  sand 
box  upon  the  part  of  the  defendant  below 
conclusively  appeared,  and  that  no  negligence 
on  the  part  of  the  plaintiff  below  was  exhibit- 
ed; that  therefore  there  was  no  question  to 
be  submitted  to  the  Jury,  and  the  court  should 
have  directed  a  verdict  for  the  plaintiff. 
This  view  was  not,  and  could  not  be,  ration- 
ally pressed  by  the  counsel  for  the  plaintiff. 
So,  whatever  view  may  be  taken  of  the  Judi- 
cial ruling  upon  the  plaintiff's  conduct  in 
relation  to  the  sand  box,  there  should  be  a 
reversal  and  a  venire  de  novo  directed. 

It  may  also  be  observed  that,  viewing  the 
brakes,  controller,  and  sand  box  as  appliances 
to  accomplish  a  single  purpose,  namely,  to  ar-  > 
rest  the  movement  of  the  car,  it  would  seem  - 
to  follow,  If  the  motorman  was  negligent  in 
respect  to  the  last  of  these,  and  his  negll- 
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gence  contributed  to  the  disaster,  the  plain- 
tiff's right  to  recover  would  be  defeated. 

The  Judgment  should  be  reversed,  and  the 
venire  de  novo  ordered 


HODGENS  v.  UNITED  COPPER  CO.  et  al. 
(Supreme  Court  of  New  Jersey.    July,   1907.) 

1.  Corporations  —  Stockholders  —  INSPEC- 
TION   OP    COBPOBATK    BOOKS. 

Corporation  Act,  i  44  (P.  L..  1896,  p.  292), 
requiring  every  domestic  corporation  to  main- 
tain a  principal  office  in  the  state,  and  there 
.keep  the  stock  and  transfer  books,  and  au- 
thorizing the  court  to  summarily  order  the  books 
of  a  corporation  to  be  brought  into  the  state 
for  examination,  gives  to  a  stockholder,  under 
order  of  the  court,  power  to  require  the  produc- 
tion within  the  state,  for  examination,  of  cor- 
porate books. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  H  678,  679.] 

2.  Same  —  Cebtificates  of  Incorporation  — 
By-Laws — Construction. 

A  provision  in  a  certificate  of  incorporation 
of  a  domestic  corporation,  and  embodied  in  its 
by-laws,  that  the  board  of  directors  shall  de- 
termine to  what  extent  the  corporate  books  shall 
be  open  to  the  inspection  of  stockholders,  and 
that  no  stockholder  shall  have  any  right  to  in- 
spect any  book  except  as  conferred  by  statute, 
or  authorized  by  resolution  of  the  board  or 
stockholders,  does  not  affect  the  power  given  the 
court*  by  Corporation  Act,  g  44  (P.  L.  1896, 
p.  292),  to  order  corporations  to  produce  their 
books  within  the  state  for  examination  by  a 
stockholder. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §|  678,  679.] 

3.  Mandamus  — Production    or    Corporate 
Books. 

A  stockholder  may  by  mandamus  compel 
a  corporation  to  produce  within  the  state  its 
books  for  examination  under  Corporation  Act, 
§  44  (P.  L.  1896,  p.  292). 

Mandamus  by  the  state,  on  the  relation  of 
Thomas  M.  Hodgens,  against  the  United  Cop- 
per Company  and  another,  to  compel  re- 
spondents to  bring  Into  the  state  corporate 
books.    Granted. 

Alfred  F.  Skinner,  T.  J.  Walsh,  and  Wil- 
liam A.  Lockwood,  for  relator.  Richard  V. 
Lindabury,  Frederick  J.  Faulks,  J.  Sanford 
Robinson,  and  D.  Emery,  for  respondents. 

FORT,  J.  This  Is  an  application,  made  be- 
fore a  single  Justice,  on  consent,  sitting  for 
the  court,  for  an  order  tor  the  issuance  of  an 
alternative  writ  of  mandamus  to  compel  the 
bringing  into  this  state  of  certain  books  of 
the  United  Copper  Company,  a  corporation 
of  this  state.  There  Is  no  controversy  about 
the  fact  that  the  books  are  not  within  this 
jurisdiction,  and  that  the  respondent,  through 
its  officers  and  agents,  has  refused  to  produce 
the  books  upon  the  demand  of  the  relator,  aft- 
er formal  application  to  examine  the  same 
had  been  made,  both  personally  and  through 
his  attorneys  duly  authorized  The  relator 
Is  a  stockholder  in  the  respondent  company, 
holding  stock  of  the  par  value  of  $130,000. 

It  Is  alleged,  and  much  testimony  has  been 
taken  to  establish  the  fact,  that  the  applica- 


tion for  the  Inspection  In  this  case  is  not 
made  in  good  faith;  and  I  am  not  Inclined 
to  yield  to  this  view.  I  think  the  proofs 
show  the  application  to  be  one  which  a  stock; 
holder  having  so  large  an  Interest  has  a  right 
to  make.  In  re  Steinway,  159  N.  T.  250,  53 
N.  E.  1103,  45  L.  R.  A.  461.  The  proceeding 
here  is  the  proper  proceeding  under  the  stat- 
ute, and,  indeed,  was  the  remedy  at  common 
law.  Trimble  v.  Amer.  Sugar  Ref.  Co.,  48 
Atl.  912,  61  N.  J.  Eq.  340.  By  section  44  of 
our  corporation  act  (P.  L.  1896,  p.  292,  c  185), 
it  is  provided  that  every  corporation  shall 
maintain  a  principal  office  In  this  state,  and 
have  an  .agent  in  charge  thereof,  wherein 
shall  be  kept  the  stock  and  transfer  books  for 
the  Inspection  of  all  who  are  authorized  to 
see  the  same  and  for  the  transfer  of  stock. 
The  Court  of  Chancery,  or  the  Supreme  Court, 
or  any  Justice  thereof,  may,  upon  proper 
cause  shown,  summarily  order  any  or  all  of 
the  books  of  said  corporation  to  be  forthwith 
brought  within  this  state,  and  kept  therein 
at  such  place,  and  for  such  time  as  may  be 
designated  in  such  order,  and  the  charter  of 
any  corporation  failing  to  comply  with  such 
order  may  be  declared  forfeited  by  the  court 
making  such  order,  etc.  While  the  cause  just 
referred  to  seems  only  to  require  the  keeping 
within  this  state  of  the  stock  and  transfer 
books,  it  still  confers  upon  the  court  the  pow- 
er to  summarily  order  all  the  books  of  a  cor- 
poration to  be  forthwith  brought  within  the 
state.  It  was  undoubtedly  the  purpose  of 
this  section  to  give  to  a  stockholder,  under 
the  order  of  the  court,  or  to  the  court,  for  Its 
own  purposes,  authority  and  power  to  re- 
quire the  books  to  be  produced  within  the 
state  for  examination.  This  power,  I  think, 
existed  outside  of  this  statute,  at  common 
law,  by  mandamus;  and  mandamus  is  un- 
doubtedly a  proper  remedy,  even  where  the 
summary  order  of  a  justice  might  answer  the 
purpose.  Rosenfeld  v.  Einstein,  46  N.  J.  Law, 
479,  at  page  481.  It  is  possible  that  this 
summary  order  may  be  held  to  extend  only 
to  the  power  to  order  the  books  brought  in 
the  state,  but  It  Is  unnecessary  to  determine 
that  question  here.  Our  decisions  show  that 
in  a  proper  case  mandamus  will  Issue.  Brun- 
lng  v.  Hob.  Printing  &  Pub.  Co,  67  N.  J.  Law, 
119,  50  Atl.  906. 

The  statement  thus  far  made  I  think  Is 
conceded  by  the  respondents,  but  their  con- 
tention is  that  in  this  case  the  respondents, 
under  the  authority  conferred  by  the  statute, 
have  embodied  In  their  certificate  of  Incor- 
poration the  following  clause:  "The  board 
of  directors  from  time  to  time  shall  determine 
whether  and  to  what  extent  and  at  what 
times  and  places  and  under  what  conditions 
and  regulations  the  accounts  and  books  of 
the  corporation  or  any  of  them  shall  be  open 
to  the  Inspection  of  the  stockholders  and  no 
stockholder  shall  have  any  right  to  Inspect 
any  account  or  book  or  document  of  the  cor- 
poration except  as  conferred  by  statute  or 
authorized  by  resolution  of  the  board  of  dl* 
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rectors  or  by  a  resolution  of  the  stockhold- 
ers." This  clause,  It  Is  contended,  protects 
them  from  the  right  of  a  stockholder,  ex- 
cepting In  accordance  with  its  terms,  to  have 
an  inspection  of  the  books.  They  have  also 
embodied  this  clause  In  their  by-laws.  I  am 
unable  to  give  to  the  clause,  in  question  the 
same  force  which  the  learned  counsel  for  the 
respondents  has  given  It  in  bis  brief.  I  do 
not  think  it  will  prevent  a  stockholder  in 
any  case  from  examining  the  books,  unless 
the  directors  permit  him.  Such  a  by-law,  if 
It  were  to  be  so  construed,  would  be  op- 
pressive and  unreasonable.  The  clause,  "and 
no  stockholder  shall  have  any  right  to  Inspect 
any  account  or  book  or  document  of  the  cor- 
poration except  as  conferred  by  statute  or 
authorized  by  resolution  of  the  board  of  di- 
rectors or  by  a  resolution  of  the  stockhold- 
ers," in  my  view,  does  not  change  the  statu- 
tory power  of  the  court  to  order  the  books 
to  be  brought  Into  the  state,  and,  when  here, 
to  be  examined  by  a  stockholder.  "The  pow- 
er conferred  by  statute"  which  is  referred  to 
in  the  by-law,  to  summarily  order  the  books 
to  be  brought  into  the  state,  Is  a  futile  power, 
if,  after  brought  here,  the  provision  in  the 
certificate  of  Incorporation  or  a  by-law  could 
nullify  the  order  of  the  court  for  the  stock- 
holders to  Inspect  and  examine  the  books, 
and  such  a  construction  should  not  be  given 
to  the  statutory  authority  authorizing  the 
making  of  such  a  by-law,  unless  it  were  not 
possible  to  give  it  any  other  construction.  A 
provision  such  as  this,  which  says  that  no  book 
of  a  corporation  shall  be  open  to  the  Inspection 
of  a  stockholder  except  as  authorized  by  reso- 
lution of  the  board  of  directors,  or  by  a  res- 
olution of  the  stockholders,  Is  not  held  opera- 
tive. If  there  be  no  resolution  passed  by  the 
directors  or  by  the  stockholders,  then  there  Is 
nothing  in  such  a  provision  In  conflict  with  the 
common-law  right  The  fair  Intent  of  such  a 
by-law  is  that  the  directors  will  make  some 
provision  for  inspection  at  proper  times  and 
places  and  under  proper  regulations  for  such 
Inspection  or  examination.  The  court  should 
not  construe  such  a  provision  in  a  certificate 
or  by-law  to  mean  that  no  right  to  inspect 
shall  exist  where  the  directors  or  stockholders 
fail  to  take  action;  that  is,  such  a  by-law 
should  not  be  held  operative  as  against  the 
right  of  the  stockholder. 

Further  discussion  on  this  subject  at  this 
time  is  not  necessary.  I  have  carefully  gone 
over  the  entire  case,  and  am  convinced  that 
there  is  a  studied  purpose  on  the  part  of  the 
respondents  to  prevent  the  relator  from  ex- 
amining In  any  respect  whatever  into  any  of 
the  affairs  of  the  company  In  which  he  is  so 
largely  Interested.  The  reports  which  have 
been  made  to  the  stockholders'  meetings  have 
been  most  general.  No  details  have  been 
given.  The  allegations  in  relation  to  the 
revenue  from  which  the  company  bad  declar- 
ed its  dividends,  as  made  in  the  petition,  and 
established  by  the  proof,  are  of  a  character  to 
make  it  questionable  as  to  whether  the  divi- 


dends which  have  been  paid  by  the  respond- 
ents have  not  been  paid  from  the  capital  of 
the  respondent,  and  in  depletion  of  the  cor- 
porate assets,  which  the  relator  has  the  right 
to  have  conserved  for  the  protection  of  hi* 
holdings  in  the  capital  of  the  company. 

It  is  not  my  purpose  to  at  all  prejudge  or 
to  assert  that  the  facts  Justify  the  court  in 
saying  that  there  has  been  any  wrongdoing  or 
mismanagement  on  the  part  of  the  respond- 
ents, but  the  evidence  is  such  as  to  justify 
the  issuance  of  the  alternative  writ,  and  re- 
quiring the  respondents  to  make  answer 
thereto,  leaving  the  final  determination  of 
the  rights  of  all  the  parties  on  the  application 
for  the  peremptory  writ 

An  order  will  be  made  in  accordance  here- 
with. 

(78  N.  J.  B.  62) 
BARRETT  v.  PERTH  AMBOY  SHIPBUILa> 
ING  &  ENGINEERING  GO. 

(Court  of  Chancery  of  New  Jersey.    July  81, 
1907.) 

Corporations— Mortgages  in   Expectation 
of  Insolvency— Statutes. 

A  corporation  under  contract  to  construct 
a  vessel  for  a  company  became  unable  for  want 
of  funds  to  proceed,  and  it  suspended  business, 
The  company  bad  paid  installments  called  for, 
except  $9,000  of  an  installment,  which  was 
withheld  because  of  the  unwillingness  of  the 
company  to  trust  the  corporation.  The  corpora- 
tion mortgaged  its  property  to  the  company 
for  an  amount  in  excess  of  the  contract  price 
to  enable  the  company  to  raise  money  to  meet 
the  further  payments  called  for.  The  company 
paid  the  $9,000,  and  later  advanced  $1,000.  The 
financial  condition  of  the  corporation  was  known 
to  the  company.  Held  that  though  the  parties 
in  good  faith  expected  that  the  giving  of  the 
mortgage  would  enable  the  corporation  to  con- 
tinue its  business,  the  mortgage  was  given  in 
expectation  of  insolvency,  and  was  void,  under 
the  corporation  act  of  1896  (P.  L.  p.  29a  {  64), 
declaring  that  conveyances  by  insolvent  corpora- 
tions shall  be  void,  except  as  to  the  $1,500 
advanced. 

Suit  by  Halsey  M.  Barrett  receiver  of  the 
Middlesex  County  Bank,  against  the  Perth 
Amboy  Shipbuilding  &  Engineering  Com- 
pany and  another.  Heard  on  cross-bill  and 
answer  thereto.  Decree  according  to  prayer 
of  cross-bill. 

This  cause  was  before  the  court  on  final 
hearing  between  the  complainant's  predeces- 
sor in  office  and  the  defendant  as  reported 
in  62  Atl.  319,  70  N.  J.  Eq.  40,  and,  on  ap- 
peal, was  affirmed.  That  decision  left  un- 
decided an  Issue  raised  by  bill  and  cross-bill 
between  the  receiver  of  the  Perth  Amboy 
Shipbuilding  &  Engineering  Company  and 
the  receiver  of  the  Nautical  Preparatory 
School,  both  being  defendants.  The  issue 
raised  by  those  pleadings  was  as  to  the.  va- 
lidity of  a  mortgage  given  by  the  shipbuild- 
ing company  to  the  Nautical  Preparatory 
School  on  the  18th  day  of  June,  1903.  The 
testimony  on  that  issue  had  been  taken  at 
the  hearing  on  the  main  cause,  but  its  de- 
termination was  postponed  by  consent  of 
counsel  until  after  the  final  determination  . 
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of  the  validity  of  tbe  first  mortgage  held  by 
tbe  receiver  of  the  Middlesex  County  Bank. 
That  matter  having  been  determined  by  tbe 
Court  of  Errors  and  Appeals,  argument  was 
bad  upon  the  Issue  between  the  two  defend- 
ants just  named. 

Adrian  Lyon,  for  receiver  of  the  Perth 
Amboy  Shipbuilding  &  Engineering  Com- 
pany. Alan  H.  Strong,  for  receiver  of  the 
Nautical  Preparatory  School. 

PITNEY,  Advisory  Master  (after  stating 
the  facts  as  above).  Tbe  execution  of  tbe 
mortgage  by  tbe  Perth  Amboy  Shipbuilding 
ft  Engineering  Company  to  the  Nautical 
Preparatory  School  was  admitted.  It  was 
also  admitted  that  no  payment  had  ever 
been  made  thereon.  Its  validity  Is  attacked 
by  counsel  for  Mr.  Voorhees  as  receiver  of 
the  Perth  Amboy  Shipbuilding  Company,  on 
the  ground  that  It  was  made  in  contraven- 
tion of  section  64  of  the  corporation  act  (P. 
L.  1896,  p.  238),  as  follows:  "Sec.  64.  When- 
ever any  corporation  shall  become  insolv- 
ent or  shaU  suspend  Its  ordinary  business 
for  want  of  funds  to  carry  on  the  same,  nei- 
ther the  directors  nor  any  officer  or  agent  of 
tbe  corporation  shall  sell,  convey,  assign  or 
transfer  any  of  Its  estate,  effects,  choses 
in  action,  goods,  chattels,  rights  or  credits, 
lands  or  tenements;  nor  shall  they  or  either 
of  them  make  any  such  sale,  conveyance,  as- 
signment or  transfer  In  contemplation  of  In- 
solvency, and  every  such  sale,  conveyance, 
assignment  or  transfer  shall  be  utterly  null 
and  void  as  against  creditors;  provided,  that 
a  bona  fide  purchase  for  a  valuable  consid- 
eration, before  the  corporation  shall  have 
actually  suspended  its  ordinary  business,  by 
any  person  without  notice  of  such  Insolvency 
or  of  the  sale  being  made  in  contemplation 
of  Insolvency,  shall  not  be  invalidated  or 
impeached."  This  section  was  under  consid- 
eration by  the  Court  of  Errors  and  Appeals 
in  Empire  State  Trust  Company  v.  Fish- 
er et  al.,  67  N.  J.  Eq.  602,  60  Atl.  940,  where 
a  mortgage  given  by  a  creditor  corporation 
in  embarrassed  circumstances  to  a  creditor 
for  a  loan  of  cash  previously  made  was  held 
void  under  our  statute,  although  not  void 
under  the  national  bankruptcy  law.  Per- 
haps it  will  not  be  deemed  out  of  place  for 
me  to  say  here  that  at  the  hearing  of  that 
cause  in  this  court  the  counsel  for  the  trus- 
tee In  bankruptcy  distinctly  disavowed  any 
assistance  from  the  state  statute,  but  placed 
himself  entirely  on  the  section  of  the  nation- 
al bankruptcy  act. 

Coming,  now,  to  the  present  case:  The 
solution  of  the  question  whether  the  receiver 
of  the  mortgagor  has  brought  himself  within 
the  purview  of  the  statute  just  quoted  in- 
volves a  consideration  of  the  history  of  the 
shipbuilding  company,  and,  in  a  measure, 
that  of  tbe  Nautical  Preparatory  School.  As 
mentioned  and  set  forth  in  the  former  opin- 
ion In  this  cause,  Hugh  Ramsay  died  seised 
of  tbe  mortgaged  premises  intestate,  leaving 


a  widow  and  several  children,  one  of  whom 
was  at  that  time  an  infant  His  principal 
Indebtedness,  about  $50,000,  was  that  to  tbe 
Middlesex  County  Bank,  then  in  tbe  hands 
of  a  receiver,  Mr.  Edward  S.  Campbell,  and 
was  secured  by  three  mortgages,  the  validity 
of  which  was  contested  and  settled  In  the 
previous  part  of  this  suit  In  addition  to 
that  mortgage  indebtedness,  be  owed  a  few 
thousand  dollars  for  taxes.  He  had  been  a 
successful  shipbuilder,  and  bad  a  large  and 
valuable  plant  at  Perth  Amboy.  After  his 
death,  his  widow  and  adult  children  con- 
ceived tbe  idea  of  organizing  a  corporation 
to  continue  the  business.  With  this  view, 
the  Perth  Amboy  Shipbuilding  &  Engineer- 
ing Company  was  organized,  with  a  large 
nominal  capital.  Proceedings  were  taken  ia 
the  orphans'  court  by  the  widow,  who  was 
administratrix,  to  have  the  lands  sold  to  pay 
the  debts,  and  the  whole  of  this  valuable 
plant  and,  I  infer,  machinery  on  it  waa 
sold  for  the  amount  of  the  Incumbrances, 
and  ultimately  transferred  to  tbe  shipbuild- 
ing company  without  the  payment  of  a  dol» 
lar  In  cash.  Then  one  or  more  of  his  sons 
attempted  to  carry  on  tbe  shipbuilding  busi- 
ness under  the  name  of  the  corporation. 
They  had  not  a  dollar  of  working  capital. 
It  sufficiently  appears  that  they  attempted 
to  raise  money  by  floating  coupon  bonds,  se- 
cured by  a  mortgage  on  the  plant,  but  met 
with  no  success.  About  the  same  time,  a. 
project  was  started  in  and  about  Providence, 
R.  I.,  for'  the  establishment  of  a  nautical 
school,  being,  In  substance,  an  ordinary  high 
school  established  on  board  a  ship  which 
should  be  navigated  about  tbe  waters  of  our 
coast  and  perhaps  elsewhere,  where  the 
pupils  could  receive,  in  addition  to  an  ordi- 
nary college  education,  special  Instruction 
In  navigation.  This  affair  took  the  shape, 
also,  of  a  corporation,  with,  so  far  as  ap- 
pears, little  or  no  capital,  and  it  in  turn, 
sooner  or  later  resorted  to  floating  bonds. 
In  the  meantime,  relying  on  a  few  thousand 
dollars  actually  received  upon  the  Issue  of 
either  bonds  or  stock  or  benevolent  gifts,  it 
sought  parties  willing  to  undertake  to  build 
it  a  ship,  and  in  that  manner  was  brought 
into  contact  with  the  Perth  Amboy  Ship- 
building Company.  The  result  was  that  a 
contract  was  entered  Into  between  tbe  ship- 
building company  and  the  school  company 
on  the  29th  day  of  October,  1902,  for  the 
building  of  a  ship,  called  the  Young  Ameri- 
ca, for  the  sum  of  $202,000,  to  be  delivered 
on  tbe  20th  day  of  August  1903.  This  sum 
was  to  be  paid  as  follows:  $25,000  cash  at 
tbe  date  of  tbe  contract;  $25,000  on  January 
15,  1903;  $25,000  on  April  15,  1003;  $25,000 
on  delivering  the  vessel;  and  tbe  balance, 
$102,000,  was  to  be  paid  In  a  60-day  promis- 
sory note,  wltb  Interest  payable  at  tbe 
Union  Trust  Company  of  Providence. 

The  scheme  of  tbe  shipbuilding  company 
was  that  they  could  manage  to  carry  on  the 
business  either  by  tbe  sale  of  their  bonds,  or, 
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failing  therein,  upon  credit  based  on  the 
great  value  of  the  plant  and  the  contract 
which  they  had  with  the  school  company. 
Its  banker  in  Perth  Amboy  was  the  Perth 
Amboy  Trust  Company,  and 'that  bank  agreed 
orally  to  give  them  a  running  credit  of  $25,- 
000  on  the  strength  of  their  contract  with 
the  school  company.  But  out  of  abundant 
caution  the  Perth  Amboy  Trust  Company, 
following  the  usual  fashion  of  bankers,  cor- 
responded with  the  Union  Trust  Company  of 
Providence  as  to  the  credit  of  the  school 
company,  and  on  the  strength  of  that  cor- 
respondence they  later  on  declined  to  continue 
the  credit  to  the  shipbuilding  company.  At 
the  execution  of  the  contract,  Instead  of  re- 
ceiving $25,000,  the  Nautical  Preparatory 
School  was  able  to  pay  only  $15,000,  and 
when  the  next  $25,000  came  due  on  January 
-19,  1903,  only  $5,000  was  paid,  and  on  Janu- 
ary 20th  another  $5,000.  The  total  paid  to 
that  date  was  $25,000,  Instead  of  $50,000,  as 
was  called  for  by  the  contract.  On  Febru- 
ary 24,  1903,  a  supplemental  agreement  as 
of  February  21st  was  made,  and  $25,000 
was  paid.  That  supplemental  agreement 
was  a  modification  of  the  agreement  of  Octo- 
ber 29,  1902.  By  It  the  time  of  the  delivery 
of  the  ship  was  postponed  from  August  20th 
to  September  27,  1903,  and  the  payment  due 
on  January  15th  was  postponed  to  February 
21st  In  the  meantime  the  shipbuilding  com- 
pany had  further  complicated  Itself  by  enter- 
ing into  a  contract  with  Col.  Wheeler,  As- 
sistant Quartermaster  General  of  the  United 
States,  for  the  building  of  two  harbor  steam- 
ers, one  In  four  months  and  one  In  five 
months.  The  contract  was  dated  January  24, 
1903,  and  approved  by  the  War  Department 
at  Washington  on  the  3d  of  February.  The 
shipbuilding  company  Immediately  purchased 
and  had  in  Its  yards  a  large  amount  of  ma- 
terial to  put  Into  these  vessels,  and  therein 
Incurred  a  heavy  indebtedness.  It  also  em- 
ployed a  large  pay  roll  of  artisans  to  work 
upon  the  vessels.  In  the  meantime  the  next 
payment  was  due  from  the  school  company 
on  April  15th,  but  was  not  paid.  Payments 
on  account  thereof  were  made  as  follows: 
May  2d,  $10,000;  May  25th,  $1,000;  May  29th, 
$1,000;  June  4th,  $2,000;  June  6th,  $2,000; 
total  $16,000.  It  abundantly  appears  by  the 
letters  of  Lieutenant  Commander  Charles  H. 
Harlow  of  the  United  States  Navy,  who  was 
president  of  the  school  company,  on  board 
the  U.  S.  S.  Raleigh  at  first  at  the  navy  yard 
at  Portsmouth,  N.  H,  and  later  on  at  the 
navy  yard  at  New  York,  that  the  school 
company  was  very  much  embarrassed  for 
funds  and  unable  to  meet  its  third  payment. 
The  shipbuilding  company  was  unable  to  pro- 
ceed with  the  work  on  any  of  its  ships  for 
want  of  funds  to  meet  its  pay  roll.  It  made  a 
strenuous  and  desperate,  but  unsuccessful, 
effort  to  induce  the  Assistant  Quartermaster 
General  to  advance  some  money  on  the 
strength  of  the  work  done  on  the  two  govern- 
ment vessels,  but  he  declined. 


A  scheme  was  then  devised  to  create  an 
asset  which  would  enable  the  school  company 
to  raise  money  to  pay  the  balance  on  $9,000 
due  on  its  third  payment,  and  provide  funds 
for  further  payments  on  account  of  Its  con- 
tract to  an  amount  exceeding  the  amount  of 
cash  provided  for  in  the  original  agreement 
That  scheme  was  as  follows:  That  a  mort- 
gage should  be  made  by  the  shipbuilding  com- 
pany upon  its  valuable  plant  to  the  school 
company  in  the  sum  of  $150,000,  to  be  com- 
posed substantially  as  follows :  $100,000  cov- 
ering the  original  $100,000  cash  payment  pro- 
vided for  In  the  original  contract,  and  $50,- 
000  additional  cash  provided  for  covering 
that  much  of  the  promissory  note  of  $102,- 
000  to  be  given  when  the  ship  was  finished, 
leaving  to  be  paid  by  note  $52,000.  With  that 
mortgage  In  its  hands,  the  Nautical  School 
expected  to  be  able  to  raise  money  to  meet 
the  fourth  payment  of  $25,000  to  fall  due 
under  the  original  contract  on  the  delivery  of 
the  vessel,  and  also  the  additional  cash  pay- 
ment of  $50,000  to  be  substituted  or  applied 
in  reduction  of  the  promissory  note  of  $102,- 
000.  As  a  part  of  the  transaction  for  the 
giving  of  the  mortgage,  the  school  company 
was  to  raise  and  pay  In  cash  the  $9,000  still 
remaining  due  on  its  third  cash  payment  of 
$25,000.  As  a  part  of  the  scheme,  the  deliv- 
ery of  the  vessel  was  to  be  postponed  until 
May  1,  1904.  That  agreement  and  arrange- 
ment was  embodied  in  a  recital  in  the  mort- 
gage now  In  question,  which  was  dated  June 
18,  1903,  and  verified  by  Mr.  Elswald,  the 
vice  president  of  the  school  company,  on  the 
19th  of  June,  In  a  special  affidavit  That  re- 
cital is  as  follows: 

"Whereas  the  said  party  of  the  first  part 
has  entered  Into  a  contract  with  the  said 
party  of  the  second  part  for  the  building  of 
the  vessel  Xoung  America  to  be  delivered  on 
or  before  the  twenty  seventh  day  of  Septem- 
ber, in  the  year  nineteen  hundred  and  three, 
at  the  price  therein  mentioned,  and  whereas, 
certain  amounts  have  already  been  paid  by 
the  said  party  of  the  second  part  to  the  said 
party  of  the  first  part  on  account  of  said  con- 
tract for  the  construction  of  said  vessel,  and 
whereas,  other  amounts  for  a  like  purpose 
will  hereafter  be  paid  on  account  of  said 
contract,  making  the  aggregate  amount  of 
such  payments  made  and  to  be  made  on  ac- 
count of  said  contract  the  sum  of  one  hun- 
dred thousand  dollars  ($100,000)  upon  the  de- 
livery of  said  vessel,  and  whereas,  said  party 
of  the  second  part  has  agreed  and  does  agree 
to  advance  as  loans  to  the  said  party  of  the 
first  part  certain  sums  of  money  as  follows: 

1903— Aujrust  15 $11,666  66 

September    1 5,000  00 

October  1 10,000  00 

November  1 5,000  00 

December  1 1,666  67 

1904— January  2 6.666  67 

February  1 5,000  00 

March  1 5,000  00 

"aggregating  the  sum  of  fifty  thousand  ($50,- 
000)  dollars,  such  sums  so  advanced  and  loan- 
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ed  to  be  used  specifically  for  the  construction 
of  and  the  payment  for  materials,  labor  and 
services  in  and  about  the  construction  of  said 
vessel  Young  America,  and  to  further  pay  on 
account  of  the  said  contract  on  the  fifteenth 
day  of  February,  nineteen  hundred  and  four, 
the  sum  of  fifteen  thousand  dollars,  and  on 
the  fifteenth  day  of  March,  nineteen  hundred 
and  four,  the  sum  of  ten  thousand  dollars, 
and  upon  May  1st,  nineteen  hundred  and 
four,  to  deliver  its  certain  promissory  note 
for  fifty  two  thousand  ($52,000)  dollars,  pay- 
able sixty  days  after  date,  the  balance  of  the 
purchase  and  contract  price  of  said  vessel, 
whereby  the  said  party  of  the  first  part  may 
become  Justly  indebted  to  the  said  party  of 
the  second  part  In  the  sum  of  one  hundred 
and  fifty  thousand  ($150,000)  dollars  and  in- 
terest thereon,  as  hereinafter  stated,  and 
whereas,  such  advances  and  an  Indebtedness 
are  secured  to  be  paid  to  the  said  party  of  the 
second  part  by  the  certain  bond  or  obligation 
of  the  said  party  of  the  first  part,  bearing 
even  date  with  these  presents,  in  the  penal 
sum  of  three  hundred  thousand  ($300,000)  dol- 
lars, lawful  money  as  aforesaid,  with  a  con- 
dition thereunder  written  that  if  the  said 
party  of  the  first  part  shall  well  and  suffi- 
ciently construct  and  deliver  the  said  vessel 
Young  America  on  May  1st,  1904,  shall  forth- 
with upon  demand  repay  to  the  said  party 
of  the  second  part  such  sums  as  shall  have 
been  loaned  to  the  said  party  of  the  first  part 
as  aforesaid,  and  also  such  sums  as  have  been 
paid  to  the  said  party  of  the  first  part  as 
aforesaid  by  the  said  party  of  the  second 
part  on  account  of  the  said  contract  for  the 
construction  of  said  vessel,  together  with 
lawful  interest  upon  such  several  sums  from 
the  dates  of  such  payments  and  advances,  re- 
spectively, then  said  obligation  to  be  void, 
otherwise  to  be  and  remain  In  full  force  and 
virtue,  as  by  reference  to  the  said  bond  or 
obligation  and  the  condition  thereof,  refer- 
ence being  thereunto  had,  may  more  fully 
appear." 

Two  days  after  the  date,  and  one  day  aft- 
er the  delivery  and  record  of  that  instru- 
ment, $9,000  was  paid,  which  was  the  balance 
due  on  the  third  payment  of  $25,000  then  In 
arrears  from  the  school  company  to  the  ship- 
building company.  This  aspect  of  the  affair 
Is  distinctly  stated  by  the  shipbuilding  com- 
pany in  Its  answer,  and  is  recognized  by  Mr. 
Elswald  In  his  affidavit  annexed  to  the  mort- 
gage stating  the  consideration.  It  Is  to  be 
observed  that,  though  It  is  not  mentioned  in 
the  mortgage,  yet  as  a  matter  of  fact  and  In 
law  I  find  that  it  was  actually  made  as  pay- 
ment of  the  balance  of  $9,000  due  from  the 
school  company  to  the  shipbuilding  company 
on  the  payment  of  $25,000  due  under  the 
original  contract  on  April  15th.  Moreover, 
there  was  no  provision  in  the  contract  of  Oc- 
tober 29,  1902,  or  the  supplement  and  modifi- 
cation of  February,  1903,  providing  that  the 
several  payments  of  $25,000,  except  the  last 
payment,  should  be  conditioned  or  contingent 


upon  the  construction  of  the  vessel  having 
reached  any  particular  stage  of  progress.  In 
point  of  fact,  a  great  deal  of  work  had  been 
done  upon  the  vessel.  The  terms  of  the  con- 
tract in  this  respect,  however,  were  manifest- 
ly in  favor  of  the  school  company,  since  up- 
on the  completion  of  the  vessel  only  one-half 
of  It  was  to  be  paid  in  cash.  It  follows,  then, 
that  this  $9,000  has  the  same  standing  In 
the  mortgage  here  In  controversy  that  the 
previous  payments  have,  with  the  single  ex- 
ception that  it  was  held  back  and  not  made 
until  after  the  mortgage  was  executed.  The 
only  other  money  advanced  by  the  school 
company  was  a  promissory  note  or  dueblll 
for  $1,500,  dated  July  17th,  and  paid  on  Au- 
gust 15th.  No  attempt  was  made  to  raise 
the  payment  due  on  that  day,  amounting  to 
$11,666.66,  and  the  shipbuilding  company  was 
unable  to  go  on  with  Its  business.  After  the- 
expendlture  of  the  $9,000  received  on  the  20th 
day  of  June,  and  after  the  failure  to  obtain 
an  advance  from  the  government  on  account 
of  the  government  ships,  a  conference  was 
had  with  the  counsel  of  the  Nautical  School 
Company,  Mr.  Semple,  In  New  York,  and  it 
was  agreed  that  the  shipbuilding  company 
should  go  into  insolvency,  a  receiver  be  ap- 
pointed, and  authority  obtained  from  the 
court  for  the  receiver  to  proceed  with  the 
construction  and  finishing  of  the  vessels  with 
funds  to  be  advanced  by  the  Nautical  School 
Company.  The  result  of  this  meeting  in 
New  York  was  the  appointment  of  Mr.  Wil- 
lard  P.  Voorhees  as  such  receiver  as  a  per- 
son entirely  satisfactory  to  the  Nautical 
School  Company,  he  being  in  fact  nominated 
by  that  company.  Nothing  was  ever  accom- 
plished in  the  way  of  undertaking  to  finish 
the  vessel,  and  on  the  21st  day  of  October, 
1904,  Mr.  Newhali,  of  Providence,  R.  I.,  was 
appointed  receiver  by  the  Supreme  Court  of 
Rhode  Island  of  the  Nautical  Preparatory 
School.  He  thereafter  filed  an  answer  to 
the  shipbuilding  company's  cross-bill. 

Now  we  come  to  the  question:  What  was 
the  pecuniary  condition  of  the  shipbuilding 
company  when  this  mortgage  was  given? 
There  is  no  proof  that  it  had  been  sued  by 
any  creditor;  but  that  It  was  absolutely  un- 
able to  proceed  and  conduct  Its  ordinary 
business  without  pecuniary  aid  is  an  indis- 
putable factor  In  the  case.  It  was  also  at 
the  time  considerably  Indebted,  as  shown  by 
the  balance  sheet,  for  materials  purchased, 
and  It  had  no  pecuniary  credit.  I  am  unable 
to  perceive  any  material  difference  between 
Its  condition  at  that  time  and  the  condition 
of  the  Fisher  Company  in  the  case  above 
cited  on  the  day  on  which  the  mortgage  there 
In  question  was  given,  as  set  forth  in  Empire 
State  Trust  Co.  t.  Trustees,  67  N.  J.  Eq. 
604,  60  Atl.  940.  It  had  no  available  assets, 
and  it  had  no  pecuniary  credit,  and  It  had 
suspended  Its  ordinary  business  for  want  of 
funds  to  carry  on  the  same.  That  this  condi- 
tion of  things  was  known  to  the  Nautical 
School  Company  la  quite  dearly  shown.    It 
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was  a  subject  of  conversation  and  corres- 
pondence between  the  officers  of  the  two  com- 
panies, and  it  is  Impossible  to  consider  the 
mortgage  itself  in  connection  with  the  known 
condition  of  the  mortgagor,  without  feeling 
a  conviction  that  It  was  given  In  expectation 
of  insolvency,  and  to  secure  the  mortgagee 
for  the  money  already  invested  in  the  con- 
tract of  October  29,  1902.  One  of  the  rea- 
sons given  by  the  school  company  for  with- 
holding the  payment  of  $9,000  was  that  they 
were  unwilling  to  trust  the  shipbuilding 
company.  Nor  can  I  see  any  ground  for 
holding  the  mortgage  valid  on  the  ground 
that  the  parties  in  good  faith  expected  that 
the  result  of  giving  it  would  be  that  the 
shipbuilding  company  would  be  able  to  go  on 
and  finish  the  ship,  and  be  relieved  from  its 
situation  of  practical  insolvency.  Undoubt- 
edly, If  the  additional  $125,000  had  been  ad- 
vanced at  or  about  the  time  of  the  giving  of 
the  mortgage  or  shortly  thereafter,  the  par- 
ties would  have  been  justified  in  supposing 
that  the  scheme  on  which  it  was  attempted 
to  be  based  would  probably  work  fully  out 
and  relieve  the  shipbuilding  company  from 
its  then  present  embarrassment;  but  there 
was  no  ground  for  believing  that  the  pay- 
ment of  $9,000  would  so  relieve  the  ship- 
building company,  and  the  next  payment  un- 
der the  mortgage  was  not  due  until  the 
middle  of  August,  and  then  only  to  the  extent 
of  $11,066.66.  Undoubtedly  the  school  com- 
pany hoped,  or  pretended  to  hope,  that  it 
would  be  able  to  raise  money  upon  this  mort- 
gage according  to  the  scheme  which  I  have 
previously  mentioned,  but  In  this  it  was  en- 
tirely unsuccessful,  and  we  have  Its  officers 
and  counsel  at  or  before  the  1st  day  of  Au- 
gust advising  and  Inducing  the  shipbuilding 
company  to  go  Into  Insolvency,  and  that  was 
two  weeks  or  thereabouts  prior  to  the  time 
fixed  for  this  first  payment  under  the  mort- 
gage. The  circumstances  of  the  case  do  not 
bring  It  within  the  principle  upon  which 
Vice  Chancellor  Stevens  sustained  the  mort- 
gage in  Regina  Music  Box  Company  v.  Otto 
ft  Sons,  65  N.  J.  Eq.  582,  56  Atl.  715. 

My  conclusion,  therefore,  upon  the  whole 
matter,  is  that  the  mortgage  is  clearly  In- 
valid unless  It  be  to  the  extent  of  $1,500  ad- 
vanced in  the  dueblll  of  that  amount  of 
July  15th,  and,  as  to  that,  I  will  advise  that 
It  stand  valid,  but  will  advise  no  costs  for 
either  side. 


(218  Pa.  437) 

COMMONWEALTH  v.  SHEFFER. 

(Supreme   Court   of   Pennsylvania.    May  27, 

1907.) 

Cbiminal   Law — Circumstantial   Evidence.  ! 
The  fact  that  some  of  the  evidence  offered  I 
to  prove  the  cormia  delicti  is  circumstantial  is  , 
no  objection  to  its  competency  or  conclusiveness. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §5  759-763,  1629.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
York  County. 


Howard  Sheffer  was  convicted  of  murder, 
and  appeals.    Affirmed. 

At  the  trial  It  appeared  that  the  defend- 
ant was  indicted  for  killing  his  Infant  son, 
who  was  about  nine  months  old.  There  was 
evidence  which  tended  to  show  that  the  de- 
fendant had  struck  the  child  and  called  it 
a  bastard,  and  manifested  ill  will  towards 
It  There  was  also  evidence  that  the  child 
suffered  from  fracture  of  the  skull,  with  re- 
sulting Inflammation  of  the  brain,  causing  its 
death.  The  court  refused  binding  Instruc- 
tions for  the  defendant  Verdict  of  guilty 
of  murder  of  the  second  degree,  upon  which 
the  prisoner  was  sentenced  to  imprisonment 
for  20  years. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Allen  C.  Wiest  and  Joseph  R.  Strawbridge, 
for  appellant  James  O.  Glessner,  Dlst 
Atty.,  for  the  Commonwealth. 

PER  CURIAM.  The  assignment  of  error 
on  which  the  main  argument  Is  made  is  that 
there  was  no  sufficient  proof  of  the  corpus 
delicti.  But  the  evidence  left  no  doubt  that 
the  child  died  from  injuries  to  Its  head,  re- 
sulting in  a  fracture  of  the  skull,  and  the 
real  issue  was  whether  these  injuries  were 
the  result  of  accident  or  were  willfully  In- 
flicted by  the  prisoner.  There  was  abundant 
evidence  to  take  the  latter  question  to  the 
jury.  It  is  true  that  some  of  it  was  circum- 
stantial, but  that  was  no  objection  to  its  com- 
petence or  Its  conclusiveness.  Com.  v.  John- 
son, 162  Pa.  63  (69),  29  Atl.  280. 

The  other  assignments  are  mainly  detached 
portions  of  the  charge,  and  do  not  require 
separate  notice.  The  Issue,  as  already  said, 
was  whether  the  injuries  causing  death  were 
accidental,  or  intentional,  and,  if  the  latter, 
whether  they  were  Inflicted  by  the  prisoner. 
The  charge  was  a  full  and  careful  review  of 
the  whole  case,  and  put  the  issue  before  the 
jury  clearly  in  several  passages,  Including 
the  following:  "Now,  before  the  Jury  can 
find  defendant  guilty  of  any  crime  at  all 
charged  in  this  indictment,  they  must  be 
satisfied,  and  beyond  a  reasonable  doubt,  that 
a  crime  was  committed,  and  that  this  child 
was  murdered;  •  •  *  but  they  must  be 
satisfied  beyond  a  reasonable  doubt  that  these 
Injuries  were  sufficient  to  cause  the  death, 
and  that  they  were  inflicted  by  this  defend- 
ant and  that  these  injuries  were  the  act  of 
the  defendant  in  this  case."  And,  again: 
"In  this,  as  in  every  other  case,  the  defend- 
ant should  not  be  convicted  unless  you  are 
satisfied  of  the  guilt  of  the  defendant  beyond 
all  reasonable  doubt.  Circumstantial  evi- 
dence in  a  criminal  case  ought  to  be  carefully 
scrutinized,  and  It  ought  to  be  such  evidence 
to  convict  as  is  entirely  Inconsistent  with 
the  defendant's  innocence;  such  evidence  as 
cannot  be  consistent  with  guilt;  such  evi- 
dence as  cannot  be  held  to  show  anything 
but  the  guilt  of  the  defendant"    And,  again: 
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"Was  the  child  murdered,  or  was  it  an  ac- 
cident? Did  anybody  murder  this  child?  is 
the  first  question.  The  next  question  Is: 
Did  this  defendant  murder  this  child?  And 
are  you  satisfied  beyond  a  reasonable  doubt 
that  he  did  so  deliberately  and  with  malice 
aforethought?  If  you  are  satisfied  beyond  all 
reasonable  doubt  that  he  did,  then  he  is  guil- 
ty of  murder  of  the  first  degree.  But  if, 
without  any  malice  aforethought,  he  struck 
the  child  in  sudden  anger,  and  the  child  died 
as  the  result  thereof,  then  he  is  not  guilty 
of  murder  of  the  first  degree,  but  guilty  of 
murder  of  the  second  degree.  But  then,  if 
not  guilty  of  murder  of  the  first  or  second 
degree,  you  may  find  him  guilty  of  man- 
slaughter, if  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  he  committed  the  act 
which  led  to  the  death  of  this  child  *  *  • 
from  an  Injury  Inflicted  within  10  days  be- 
fore Its  death."  The  prisoner's  rights  were 
thus  carefully  guarded  at  every  point. 

The  judgment  Is  affirmed,  and  the  record 
remitted  for  purpose  of  execution. 


(218  Pa.  481) 

In  re  BOGERS'  ESTATR 

(Supreme   Court   of   Pennsylvania,    May  27, 
1907.) 

Powers  —  Testamentary  Powers  —  Execu- 
tion. 

Testatrix  devised  to  her  husband  certain 
property  to  dispose  of  "$4,000  to  my  mother's 
family  and  the  balance  to  my  father's  family 
in  such  manner  as  he  thinks  proper."  Held, 
that  a  distribution  under  the  power  was  unau- 
thorized which  gave  the  mother's  family  $4,500, 
and  that  such  execution  cannot  be  aided  in 
equity  by  a  pro  rata  reduction  of  the  amounts 
appointed  to  the  members  of  the  mother's  family. 
[Ed.  Note.— For  cases  in.  point,  see  Cent  Dig. 
vol.  40,  Powers,  5§  150,  151.1 

Mitchell,  C.  J.,  and  Fell  and  Stewart,  JJ„ 

dissenting. 

Appeal  from  Superior  Court. 

In  the  matter  of  the  estate  of  Sarah  Jane 
Rogers.  From  a  judgment  affirming  decree 
sustaining  exceptions  to  auditor's  report, 
Sarah  Jane  Pierce  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  O.  Johnson  and  J.  Frank  E.  Hause, 
for  appellant.  Alex.  Simpson,  Jr„  Isabel 
Darlington,  Thomas  S.  Butler,  and  Thomas 
W.  Baldwin,  for  appellee. 

MESTREZAT,  J.  The  very  elaborate  dis- 
cussion of  the  questions  raised  on  this  record 
by  the  orphans'  court  and  Superior  Court  so 
fully  vindicates  the  conclusion  of  those  courts 
that  nothing  more  can  profitably  be  said  In 
support  of  the  decree  entered  by  the  orphans' 
court  From  the  authorities  cited  and  re- 
viewed in  the  opinions  filed  by  those  courts, 
it  Is  clear  that  the  power  of  appointment  con- 
ferred on  Evans  Rogers  by  the  will  of  his 
wife  was  defectively  executed,  and  that  the 
alternative   provision   disposing  of   the   res- 


idue of  her  estate  becomes  an  effective  dis- 
position of  the  fund. 

The  donee  of  a  power  is  simply  a  trustee 
for  the  donor  to  carry  into  effect  the  author- 
ity conferred  by  the  power.  In  exercising  the 
power,  he  must  observe  strictly  its  provisions 
and  limitations.  The  estate  appointed  is 
that  of  the  donor,  and  not  of  the  donee,  and 
in  making  the  appointment  the  Intention  of 
the  donor,  and  not  that  of  the  donee,  must 
prevail.  In  case  of  a  restricted  power,  the' 
donee's  discretion  in  exercising  the  power  is 
defined  by  the  will,  and  the  limit  there  placed 
upon  it  must  be  observed.  Recurring  to  the 
case  in  hand,  it  Is  apparent  that  Rogers  ex- 
ceeded the  power  given  him  In  the  will  of  his 
wife.  The  authority  conferred  upon  him  by 
Mrs.  Rogers'  will  to  dispose  of  the  residue  of 
her  property  Is  as  follows:  "'Four  thousand 
dollars  to  my  mother's  family  and  the  balance 
to  my  father's  family  in  such  manner  as  he 
may  think  proper."  The  power  thus  given 
the  donee  is  clearly  expressed  and  confers 
authority  upon  him  to  appoint  $4,000  to  the 
mother's  family  and  "the  balance"  to  the 
father's  family.  Such  was  the  distribution 
which  Mrs.  Rogers  authorized  her  husband  to 
make  of  the  residue  of  her  estate.  In  vio- 
lation of  the  power  given  him,  and  In  an  at- 
tempt to  dispose  of  the  estate  as  if  it  were 
his  own,  he  gave  the  mother's  family  $4,500. 
thereby  defeating  the  Intention  of  the  donor 
not  only  by  giving  the  mother's  family  more 
of  the  donor's  estate  than  she  had  authorized 
to  be  given  it  but  also  depriving  the  father's 
family  of  part  of  the  estate  which  the  donee 
was  clearly  directed  to  appoint  to  it  It  Is 
manifest  therefore,  that  the  appointment 
was  a  direct  violation  of  the  power,  and  hence 
cannot  be  sustained. 

But  will  equity  come  to  the  relief  of  the 
appointees  and  cure  the  defective  appoint- 
ment? It  cannot  do  so  under  the  circum- 
stances of  this  case,  unless  at  the  instance  of 
a  mere  volunteer  it  executes  the  power  of  ap- 
pointment instead  of  the  donee  without  any 
knowledge  of  his  intention  as  to  the  manner 
of  carrying  it  Into  effect.  The  contest  here 
is  between  volunteers,  and  under  such  condi- 
tions, as  the  authorities  clearly  show,  a  court 
of  equity  will  not  Interfere.  But  suppose  the 
appellant  is  in  a  position  to  Invoke  the  as- 
sistance of  equity,  is  the  defect  such  that  It 
may  be  cured?  The  donee  gave  $4,500  to 
seven  of  the  mother's  family.  This  was  $500 
in  excess  of  his  power  of  appointment  If 
this  appointment  Is  good,  it  is  manifest  that 
"the  balance"  of  the  residue  of  the  testatrix's 
estate,  after  deducting  $4,000,  cannot  be  given 
the  father's  family.  It  Is  therefore  absolutely 
necessary  that  the  appointment  of  the  $4,- 
500  to  the  seven  appointees  be  corrected  by 
reducing  It  $500.  The  auditor  attempted  to 
do  this  by  making  a  pro  rata  abatement  of 
the  amount  given  each  appointee  so  as  to 
make  the  total  appointment  conform  to  the 
power.  But  this  was  clearly  beyond  the  au- 
thority of  the  auditor.    The  proportion  of  the 
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$4,000  which  the  respective  members  of  the 
mother's  family  should  receive  was  exclusive- 
ly for  the  donee,  and,  as  there  was  nothing  In 
the  appointment  disclosing  his  Intention  as 
to  the  proportion  or  manner  in  which  he 
would  have  distributed  the  $4,000,  the  audi- 
tor or  the  court  could  not  determine  It  It 
was  likewise  for  the  donee  to  determine  the 
appointees  and  their  respective  shares  in  "the 
balance"  which  was  to  be  appointed  to  the 
father's  family.  The  auditor  awarded  the 
$500  appointed  to  the  mother's  family  to  the 
appellant,  a  member  of  the  father's  family, 
as  the  residuary  legatee  under  the  donee's 
will.  Here,  again,  there  Is  nothing  whatever 
to  indicate  what  the  donee  would  have  done 
had  be  been  called  upon  to  appoint  the  $500 
to  the  father's  family.  As  well  said  by  the 
learned  orphans'  court :  "If  he  '  had  dis- 
covered his  error  after  executing  the  will, 
he  might  have  appointed  the  $500  to  a  new 
legatee  within  the  class;  he  might  have 
simply  applied  it  to  a  proportionate  increase 
of  the  existing  bequests  within  the  class; 
he  might  have  arranged  a  new  and  radically 
different  disposition  of  the  fund.  As  to  this 
we  could  only  conjecture  and  guess."  It  is 
therefore  apparent,  we  think,  that  the  at- 
tempted execution  of  the  power  was  so  de- 
fective as  to  be  incurably  bad.  The  power 
conferred  authority  on  the  donee  to  appoint 
a  certain  and  specific  sum  to  two  distinct 
classes  of  persons,  and  In  his  attempt  to  ex- 
ercise the  power  he  Ignored  and  disregarded 
a  material  provision  of  his  authority  by  ap- 
pointing the  fund  or  estate  otherwise  than  di- 
rected by  the  donor,  and  in  such  manner  as 
a  court  of  equity  is  unable  to  give  relief  to 
the  appointees. 

While  the  sum  given  the  appellant  by  the 
donee  was  the  residue  of  the  estate,  it  was 
limited  In  amount  The  estate  consisted  of 
a  certain  fund,  the  amount  of  which  Is  shown 
by  the  account  of  the  executors  of  Evans 
Rogers.  Four  thousand  dollars  were  directed 
to  be  given  the  mother's  family.  "The  bal- 
ance," which  was  to  be  appointed  to  the 
father's  family,  was  necessarily  a  certain 
and  fixed  sum.  Whether,  therefore,  the 
amount  appointed  to  the  appellant  is  called 
the  residue,  or  the  exact  sum  was  named 
by  the  donee,  is  wholly  immaterial,  as  in 
either  instance  she  was  given  a  fixed  sum 
under  the  donee's  appointment  which  was 
not  intended  to  and  did  not  Include  the  $500 
distributed  among  the  mother's  family.  The 
amount  appointed  to  the  father's  family  is 
Just  $500  less  than  the  sum  directed  by  the 
donor  to  be  distributed  among  the  different 
members  of  the  family,  and,  if  equity  has  au- 
thority to  correct  the  appointment  there  is  no 
standard  established  by  the  appointment  for 
ascertaining  the  intention  of  the  donee  as 
to  which  of  the  distributees  or  in  what  pro- 
portion among  them  the  excess  should  be  ap- 
pointed. There  is  clearly  no  more  authority 
for  the  court  to  aid  the  appointment  by  di- 
recting the  payment  of  the  $500  or  any  por- 


tion of  it  to  the  appellant  than  to  all  or  any 
of  the  other  members  of  the  father's  family. 

The  judgment  of  the  Superior  Court  is 
affirmed. 

MITCHELL,  G.  J.  (dissenting).  If  Mrs. 
Rogers  had  bequeathed  to  members  of  her 
mother's  family  by  name  stocks,  or  money 
amounting  to  $4,500,  and  It  turned  out  that 
In  fact  she  had  only  $4,000,  the  court  would 
have  found  no  difficulty  in  making  a  pro  rata 
distribution  of  what  she  actually  had,  and 
the  bequests  would  have  been  held  good  pro 
tanto.  But  Instead  of  naming  the  legatees 
herself,  Mrs.  Rogers  delegated  that  power 
to  her  husband.  It  was  her  right  to  do  so. 
It  Is  conceded  that  he  exercised  the  power 
In  good  faith  with  intent  to  execute  the  do- 
nor's will;  but  by  a  slip  of  memory,  or  a 
clerical  miscalculation  of  amounts,  he  ap- 
pointed $4,500,  instead  of  the  $4,000,  which 
he  was  authorized  to  do.  Why  should  such 
an  error,  which  would  not  have  Invalidated 
the  gift  by  testatrix  herself,  have  that  effect 
on  the  appointment  by  the  donee  of  the  pow- 
er, standing  In  loco  testa  torls?  That  the 
donee  of  a  power  of  appointment  is  carrying 
out  the  donor's  will,  and  not  his  own,  and 
therefore  must  follow  the  delegation  of  au- 
thority strictly,  Is  not  disputed;  but  where, 
as  here,  there  Is  an  unquestioned  intent  to 
do  so,  and  no  substantial  difficulty  in  reach- 
ing that  result  the  construction  should  lean 
to  the  support  of  the  exercise,  rather  than 
to  its  defeat  It  is  said  that  the  appoint- 
ees are  mere  volunteers,  and  have  no  claims 
upon  the  favor  of  a  court  of  equity.  But  it 
Is  not  a  question  of  favoring  volunteers,  but 
of  carrying  out  the  lawful,  clearly  expressed, 
and  undoubted  will  of  the  testatrix.  That 
is  what  the  court  whether  of  equity  or  of 
law,  should  endeavor  to  do,  not  to  be  as- 
tute to  find  means  of  not  doing.  As  already 
said,  the  only  flaw  In  the  execution  of  the 
power  Is  a  comparatively  small  error  in  the 
amount  which  could  be  easily  cured  by  a 
pro  rata  reduction,  as  it  unquestionably 
would  have  been  if  the  error  had  been  made 
by  the  testatrix  herself.  The  appointments 
were  made  in  the  manner  prescribed,  I.  e., 
by  will,  and  every  appointee  named  was  in 
the  class  authorized.  By  this  decision  a 
lawful  Intent  of  the  testatrix  clearly  express- 
ed is  to  be  defeated  by  a  trivial  error  in  the 
donee's  execution  of  the  power,  although  It 
does  not  contravene  the  testatrix's  Intent 
in  any  way  that  is  not  easily  susceptible  of 
plain  remedy  that  would  be  applied  without 
question  to  the  act  of  testatrix  herself!  The 
learned  auditor  in  bis  first  report  said:  "The 
auditor  was  not  furnished  by  counsel  with 
any  case  that  supports  his  contention."  And 
it  Is  still  to  be  said  after  three  courts  have 
made  the  effort  that  no  one  nor  all  of  them 
have  yet  found  and  furnished  such  a  case.  It 
is  the  logic  of  technicality  run  mad. 

So  far  I  have  referred  only  to  the  defect 
In  the  execution  of  the  power  with  reference 
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to  the  testatrix's  mother's  family,  which  was 
the  basis  of  the  decision  of  the  court  below. 
But  bad  as  it  Is  in  that  aspect,  it  Is  far 
worse  as  applied  to  the  testatrix's  father's 
family,  to  which  the  appellant  belongs.  If 
the  appointment  to  the  mother's  family  is 
set  aside  as  bad,  then  all  the  share  that  was 
to  go  to  the  father's  family  Is  still  intact  and 
Is  well  appointed,  and  the  effect  is  the  same 
as  if  the  donee,  by  refusing  or  neglecting  to 
make  any  appointment  at  all  to  the  mother's 
family,  had  left  that  part  of  his  power  un- 
executed. Yet  because,  instead  of  making 
no  appointment  on  that  branch  of  the  power, 
he  did  what  was  equivalent,  made  one  that 
was  not  valid,  the  entirely  valid  exercise  of 
the  other  branch  of  the  power  must  go  down 
with*  it.  The  testatrix  intended  that  the 
bulk  of  ber  estate  (which  by  the  auditor's 
report  amounted  to  about  $28,000)  should  go 
to  her  father's  family,  for  she  authorized 
her  husband  "to  dispose  of  the  same  by  his 
will,  as  follows:  Four  thousand  dollars  to 
my  mother's  family,  and  the  balance  to  my 
father's  family."  Appellant  Is  one  of  the 
father's  family,  and  the  husband  appointed 
to  her  the  sum  of  114,000,  and  the  residue  of 
his  wife's  estate  after  legacies  to  otber  mem- 
bers of  the  family.  If  the  appointment  to 
the  mother's  family  had  been  mathematically 
exact,  1.  e.,  (4,000,  appellant,  under  the  ex- 
ecution of  the  power,  would  have  taken  with- 
out question  114,000  and  a  residue  of  ap- 
proximately 1764.  Yet,  on  account  of  the 
error  of  appointing  to  the  mother's  family 
$500  too  much,  it  is  held  that  the  fund  for 
the  father's  family  Is  $500  too  little,  and 
therefore  is  not  appointed  at  all.  In  plain 
English,  It  is  held  that,  because  the  donee  of 
the  power  gave  the  appellant  $500  less  resi- 
due than  he  should  have  done  by  exact  cal- 
culation In  the  execution  of  the  power,  there- 
fore, she  shall  get  nothing.  This  Is  such  a 
manifest  traveety  of  justice  and  common 
sense  that  I  cannot  be  persuaded  It  is  law. 

FELL  AND  STEWART,  JJ.,  Join  in  this 
dissent. 


(218  Pa.  487) 

COMMONWEALTH  v.  DELERO. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Criminal  Law— Continuance. 

A  refusal  of  a  continuance  in  a  murder 
trial,  where  only  15  days  have  elapsed  from 
the  date  of  the  murder  to  the  date  of  the  trial, 
will  not  be  reviewed  where  no  injustice  resulted 
and  the  witnesses  were  of  a  floating  population, 
so  that  a  speedy  trial  was  required. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  1316.] 

2.  Sams. 

An  application  for  a  continuance  for  want 
of  time  for  preparation  and  obtaining  witnesses 
is  an  appeal  to  the  sound  discretion  of  the  court, 
and  will  not  be  reviewed  except  for  gross  abuse. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g  3045.] 

8.  Same. 

In  the  absence  of  a  rule  of  court  or  an  act 
of  assembly,  the  court  is  not  bound  to  follow  a 


custom  of  continuing  without  cause  a  criminal 
case  returned  within  10  days  from  the  beginning 
of  the  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1294.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lancaster  County. 

Anthony  Delero  was  convicted  of  murder, 
and  appeals.    Affirmed. 

On  a  rule  for  a  new  trial  opinion  of  the 
lower  court  was  in  part  as  follows:  "It  was 
alleged  that,  in  accordance  with  an  unwrit- 
ten rule  of  the  court,  the  cases,  having  been 
returned  within  ten  days  of  the  beginning  of 
the  sessions,  should  have  been  continued 
without  other  cause  to  the  next  term.  After 
examination,  counsel  candidly  admitted  that 
they  had  found  no  rule  of  court  upon  the  sub- 
ject, and  no  act  of  assembly  to  sustain  their 
position,  and  this  is,  therefore,  not  now  open 
to  doubt  Without  going  into  the  question  of 
right,  we  may  concede  that  cases  have  been 
at  times  continued  upon  this  ground;  but 
because  of  this,  however,  I  cannot  see  that 
the  court  was  therefore  bound  to  follow  such 
a  procedure.  As  a  uniform  practice,  it  was 
a  bad  practice  at  best,  even  though  existing. 
In  these  more  modern  times,  it  is  impossible 
to  dispatch  business,  and  yet  conform  to 
old  customs  of  slow  trials  and  indefinite  de- 
lays. While  every  defendant  is  entitled  to 
a  fair  trial,  it  should  be  as  expeditious  as 
the  circumstances  fairly  warrant,  and  at 
least  the  proverbial  law's  delays  should  be, 
as  far  as  possible,  avoided.  The  rights  of  a 
defendant  occupy  no  higher  ground  than  the 
rights  of  society,  and  when  a  custom  exists 
which  impedes,  instead  of  aids  In,  the  ad- 
ministration of  justice,  it  should  be  abrogat- 
ed. It  is  better  in  its  breach  than  in  its  ob- 
servance. Therefore,  even  If  It  was  for  the 
first  time  broken  In  this  trial,  and  the  defend- 
ants thus  felt  the  force  of  Its  repudiation, 
that  fact  should  not  affect  the  results  arrived 
at,  if  they  received  a  fair  trial  and  their 
whole  case  was  properly  presented  before  an 
intelligent  Jury.  I  believe  that  they  have  no 
just  reason  to  complain  in  this  regard." 

Argued  before  MITCHELL,  C.  J,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

H.  Frank  Eshleman  and  M.  F.  Sbeaffer,  for 
appellant  J.  W.  Brown,  Dist  Atty.,  for  the 
Commonwealth. 

ELKIN,  J.  Sixteen  Italians  were  living  in 
a  shanty  near  the  railroad  work  in  which 
they  were  engaged.  On  the  evening  of  Au- 
gust 30,  1906,  the  four  defendants  arrived 
at  the  shanty,  and  remained  with  their 
countrymen  until  between  8  and  9  o'clock,  at 
which  time  the  men  living  at  the  shanty  pre- 
pared to  retire  for  the  night  As  soon  as 
they  got  inside  the  shanty,  the  four  defend- 
ants entered  and  proceeded  to  demand  money 
from  them.  When  they  got  money  from  a 
man,  they  ordered  him  to  go  to  bed.  When 
they  came  to  Albamese,  the  murdered  man, 
he  told  them  he  had  only  50  cents,  which 
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they  refused  to  accept,  with  disparaging  re- 
marks. Albamese  insisted  that  it  was  all  he 
had,  and  informed  them,  if  they  would  go 
upstairs  with  him,  he  would  show  them  he 
had  no  more  money.  One  of  the  defendants 
went  upstairs  "Mth  him,  while  the  other  three 
remained  downstairs  and  proceeded  to  rob 
one  of  the  Inmates  of  the  shanty.  In  a  few 
minutes  thereafter  one  of  the  defendants 
who  had  remained  downstairs  Joined  Al- 
bamese and  the  other  defendant  upstairs, 
and,  while  the  two  defendants  upstairs  were 
wrangling  with  Albamese  about  his  money, 
the  two  defendants  downstairs  stood  at  the 
door  of  the  shanty,  one  with  a  revolver  and 
the  other  with  a  stick,  declaring  they  would 
kill  any  one  who  attempted  to  get  out.  While 
the  two  upstairs  were  quarreling  with  Al- 
bamese, one  or  both  of  the  defendants  at 
the  door  called  out  to  the  two  upstairs: 
"Stab  him,  shoot  him,  or  do  anything  with 
him."  When  the  two  defendants  upstairs 
found  that  Albamese  either  would  not  or 
could  not  give  them  any  more  money,  as  the 
evidence  clearly  shows,  they  proceeded  to 
murder  him.  There  were  upwards  of  a  dozen 
stab  wounds  on  his  body  and  head.  The  left 
lung  was  pierced,  the  right  kidney  cut,  and 
a  bullet  passed  under  the  left  shoulder,  pene- 
trating the  lung  and  heart,  and  lodging  in  the 
spinal  column.  After  the  killing  the  four 
defendants  left  the  shanty  together,  avoiding 
the  public  road,  and  secreted  themselves  dur- 
ing the  night  in  woods  some  miles  away. 
Three  of  them  remained  in  the  woods,  while 
the  fourth  one  went  to  Parkesburg  and  pur- 
chased new  clothing,  caps,  and  other  things 
for  them.  After  they  had  changed  their 
clothing  they  separated,  two  walking  in  one 
direction,  and  the  other  two  taking  a  train 
some  hours  later.  On  the  night  of  the  kill- 
ing warrants  were  sworn  out  charging  mur- 
der, and  the  defendants  were  arrested  and 
committed  on  the  following  day. 

These  are  the  substantial  facts,  proven  at 
the  trial,  on  which  the  commonwealth  re- 
lies to  sustain  a  conviction  for  murder  of 
the  first  degree.  That  a  brutal  crime  was 
committed  is  not  denied,  nor  can  It  be  suc- 
cessfully contended  that  all  of  the  defend- 
ants were  not  in  some  measure  responsible 
for  what  occurred,  but  it  is  strenuously  urged 
that  all  of  the  defendants  were  not  equally 
guilty,  and  that  a  new  trial  should  be  granted 
In  order  that  all  of  the  facts  may  be  more  ful- 
ly presented.  On  this  question,  the  learned 
trial  Judge  charged  the  Jury  that  if  the  de- 
fendants were  jointly  concerned  In  robbing 
the  Italians  living  at  the  shanty,  and  in  the 
perpetration  of  the  robbery  Albamese  was 
killed  by  one  or  two  of  the  defendants,  while 
the  others  were  present,  aiding  in  the  ac- 
complishment of  the  unlawful  purpose,  all 
should  be  convicted  of  murder,  for  under  such 
circumstances  the  act  of  one  was  the  act  of 
all.  On  the  other  hand,  the  Jury  was  care- 
fullv  charged,  if  satisfied  by  the  evidence 
that  the  defendants  entered  the  shanty  for  no 


unlawful  purpose,  but,  after  they  were  there, 
one  or  more  of  them  killed  Albamese,  either 
willfully  and  premeditatedly,  or  In  a  sudden 
quarrel,  then  such  person  could  only  be  con- 
victed of  the  crime  which  the  Jury  should 
determine  from  the  evidence  he  or  they  com- 
mitted. The  general  charge  carefully  in- . 
structed  the  jury  as  to  the  different  degrees 
of  murder,  manslaughter,  and  all  other  legal 
questions  arising  under  the  facts  of  the 
case,  and  no  error  was  committed  in  these  re- 
spects. After  a  careful  examination  of  the 
charge  to  the  Jury  by  the  learned  trial  judge, 
and  of  his  opinion  refusing  the  motion  for  a 
new  trial,  we  are  satisfied  that  the  case  was 
properly  presented,  and  that  no  rights  vouch- 
safed to  the  defendants  by  law  were  denied 
them. 

The  principal  ground  of  complaint  suggest- 
ed by  the  assignments  of  error  is  that  the 
trial  judge  abused  his  discretion  in  not  con- 
tinuing the  case,  in  order  that  the  defend- 
ants might  have  more  time  to  prepare  for' 
trial.  The  crime  was  committed  on  August 
SO,  1906,  and  on  September  13th  following, 
the  parties  and  their  witnesses  being  present 
in  court,  together  with  counsel,  the  trial  be- 
gan. It  must  be  conceded  that  the  time  to 
prepare  for  trial  was  short,  and,  If  it  ap- 
peared that  any  injustice  had  been  done  the 
defendants  or  that  any  of  their  rights  under 
the  law  had  been  denied  them,  or  that  any 
additional  meritorious  defense  might  have 
been  presented,  which  would  have  changed 
the  result  of  the  verdict,  If  the  case  had  been 
continued,  or  If  there  was  any  reasonable 
doubt  about  the  guilt  of  the  parties,  this 
court  might  feel  constrained  to  review  the 
discretion  of  the  learned  court  below  In  re- 
fusing to  continue  the  case.  The  settled  rule 
of  our  cases  Is  that  an  application  for  a  con- 
tinuance on  the  ground  of  want  of  time  for 
preparation  by  counsel  and  for  obtaining 
witnesses  in  behalf  of  a  defendant  is  an  ap- 
peal to  the  sound  .discretion  of  the  court,  and 
that  an  appellate  court  will  not  review  the 
exercise  of  such  discretion  except  for  gross 
abuse.  Commonwealth  v.  Buccierl,  153  Pa. 
535,  26  Atl.  228;  Commonwealth  v.  Bezek, 
168  Pa.  603,  32  Atl.  109;  Commonwealth 
v.  Renzo,  216  Pa.  147,  65  Atl.  30.  We  are 
not  convinced  that  there  was  any  abuse  of 
the  sound  discretion  of  the  court  in  this  case. 
Indeed,  under  its  peculiar  facts,  we  are  in- 
clined to  the  opinion  that  the  merits  of  the 
case  could  be  better  'shown  at  an  earlier 
than  at  a  later  trial.  All  of  the  witnesses 
to  the  crime,  as  well  as  the  defendants 
themselves,  belonged  to  a  floating  popula- 
tion without  any  fixed  residence,  and  went 
about  from  place  to  place,  never  remaining 
long  in  one  location.  A  delay  in  the  trial 
would  have  made  it  difficult  for  either  the 
commonwealth  or  the  defendants  to  obtain 
witnesses.  At  the  trial  the  commonwealth 
produced  10  out  of  15  persons  wh<»  lived  at 
the  shanty  as  witnesses  in  the  case.  The 
other  5  had  disappeared,  so  that  neither  side 
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was  able  to  produce  them.  The  10  eyewit- 
nesses and  the  4  defendants  testified  to  ail 
of  the  material  facts,  and  we  do  not  see  that 
any  injustice  could  have  been  done  the  de- 
fendants by  an  early  trial  when  such  a  large 
number  of  witnesses  were  produced  to  de- 
tail the  circumstances  surrounding  the  kill- 
ing. A  delay  in  the  trial  would  have  given 
the  opportunity  for  all  of  tbe  witnesses  to 
leave  the  jurisdiction,  and  perhaps  the  state 
or  country.  It  is  not  the  intention  of  the 
law  to  aid  criminals  In  their  attempt  to  go 
unwhlpped  of  justice.  A  decent  regard  for 
the  rights  of  society,  as  well  as  of  the  rights 
of  defendants,  must  be  observed  if  the  law 
is  to  be  vindicated. 

Tbe  assignments  of  error  are  without  mer- 
it The  rulings  of  the  learned  trial  judge, 
the  charge  to  the  jury,  and  the  opinion  re- 
fusing a  new  trial  are  amply  sustained  by 
both  reason  and  authority,  and  we  find  noth- 
ing contained  therein  to  justify  a  reversal  by 
this  court 

As  to  the  application  of  the  so-called  10- 
day  rule,  which  question  is  raised  by  the 
third  assignment  of  error,  we  adopt  the  rea- 
sons stated  by  the  learned  trial  judge  in  his 
opinion  refusing  a  new  trial. 

The  assignment  of  error  raising  the  ques- 
tion that  the  learned  court  below  had  abused 
its  discretion  in  refusing  to  grant  a  new  trial 
cannot  be  sustained.  The  discretion  of  the 
court  below  in  refusing  to  grant  a  new  trial 
Is  not  reviewable  error.  McQinnls  v.  Com- 
monwealth, 102  Pa.  69;  Alexander  v.  Com- 
monwealth, 106  Pa.  1;  Commonwealth  ▼. 
Eisenhower,  181  Pa.  470,  87  Atl.  621,  69  Am. 
St  Rep.  670. 

The  judgment  is  afllrmed,  and  it  is  direct- 
ed that  the  record  be  remitted  to  the  court 
of  oyer  and  terminer  of  Lancaster  county 
for  the  purpose  of  execution. 


tUhitt) 

COMMONWEALTH  V.  RODBLLI. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lancaster  County. 

Silverio  Rodelli  was  convicted  of  murder, 
and  appeals.    Afllrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

ELKIN,  X  For  reasons  stated  In  the  opin- 
ion this  day  filed  in  Commonwealth  v.  An- 
thony Delero,  67  Atl.  764,  the  judgment  in 
this  case  is  afllrmed,  and  it  is  directed  that 
the  record  be  remitted  to  the  court  of  oyer 
and  terminer  of  Lancaster  county  for  the 
purpose  of  execution. 


(218  Pa.  493) 

COMMONWEALTH  v.  CARLUI. 
{Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lancaster  County. 


Stephen  Carlui  was  convicted  of  murder, 
and  appeals.     Afllrmed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  EL- 
KIN, JJ. 

ELKIN,  J.  For  reasons  stated  In  the  opin- 
ion this  day  filed  In  Commonwealth  v.  An- 
thony Delero,  67  Atl.  764,  the  judgment  In 
this  case  is  afllrmed,  and  it  is  directed  that 
the  record  be  remitted  to  the  court  of  oyer 
and  terminer  of  Lancaster  county  for  the 
purpose  of  execution. 


(21$  Pa.  494) 
COMMONWEALTH  v.  CELIONB. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lancaster  County. 

Joseph  Cellone  was  convicted  of  murder 
In  the  first  degree,  and  appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  and  EL- 
KIN, JJ. 

ELKIN,  J.  For  reasons  stated  in  the  opin- 
ion this  day  filed  in  Commonwealth  v.  An- 
thony Delero,  67  Atl.  764,  the  judgment  in 
this  case  is  afllrmed,  and  it  is  directed 
that  tbe  record  be  remitted  to  the  court  of 
oyer  and  terminer  of  Lancaster  county  for 
the  purpose  of  execution. 

(UFa.  W> 

BOTCB    v.   UNION   DIME   PERMANENT 

LOAN  ASS'N. 
(Supreme  Court  of  Pennsylvania.    Jnne  4, 1907.) 

1.  Mortgages  —  Insdbance  or  Mortgaged 
Premises  —  Agreement  by.  Mortgagee  to 
Pbocube— Failubjb— Liability. 

A  mortgagor  placed  annual  insurance  -on 
property  and  assigned  his  policy  to  the  mort- 
gagee, who  thereafter  for  its  own  advantage 
agreed  to  place  the  insurance  and  collect  the 
premium  from  the  mortgagor.  In  placing  the 
insurance  the  wrong  property  was  described. 
Held,  on  loss  by  fire,  the  mortgagee  waa  liable 
in  assumpsit  to  the  mortgagor  who  could  main- 
tain a  foreign  attachment  to  recover  such  loss. 

2.  Appeai>— Review— Assignment  or  Error. 

Where  an  assignment  of  error  to  a  ruling 
on  evidence  does  not  set  out  the  testimony,  nor 
state  where  it  was  printed  in  a  paper  book,  it  is 
a  violation  of  rule  31,  and  will  not  be  considered. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2999.] 

3.  Sake. 

An  assignment  of  error  to  an  answer  to  a 
point,  failing  to  set  out  the  point  referred  to  or 
the  answer,  violates  rule  21,  and  will  not  be 
considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2999.1 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Anna  Boyce  against  the  Union 
Dime  Permanent  Loan  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afllrmed. 
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Argued  before  MITCHELL,  0.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

M.  H.  McAnlff,  for  appellant  Thomas  F. 
Farrell   and  S.  3.  Strauss,  for  appellee. 

POTTER,  J.  Tbe  plaintiff  owned  two 
properties  at  Sugar  Notch,  Luzerne  coun- 
ty, located  on  opposite  sides  of  Main  street. 
Both  of  the  properties  were  mortgaged 
to  the  defendant,  tbe  Union  Dime  Perma- 
nent Loan  Association,  of  Rochester,  N. 
Y.  The  buildings  on  both  properties  were 
Insured  annually,  and  the  policies  assigned 
to  the  loan  association  as  collateral  for  its 
loans.  The  association  usually  paid  the  re- 
newal premiums  on  the  policies,  and  collected 
the  amount  from  the  plaintiff.  In  this  way 
a  policy  for  $1,200  was  obtained  in  March, 
1900,  by  defendant  from  the  Hamburg-Bre- 
men Fire  Insurance  Company ;  tbe  loan  asso- 
ciation ordering  and  paying  for  the  policy, 
and  tbe  plaintiff  afterwards  paying  It  the 
premium.  This  policy  was  intended  to  Insure 
the  house  situated  on  the  east  side  of  Main 
street,  and  it  was  to  be  held  as  collateral 
security  for  the  mortgage  on  that  property. 
By  mistake  it  was  written  upon  the  building 
on  the  west  side  of  Main  street ;  the  descrip- 
tion applying  to  plaintiff's  other  property, 
which  defendant  had  Insured  by  another 
policy.  Although  the  association  bad  in  Its 
possession  the  mortgage  containing  the  cor- 
rect description  of  the  property  upon  which 
the  house  to  be  insured  was  located,  tbe  de- 
scriptions were  apparently  not  compared, 
and  there  was  a  failure  to  notice  that  the 
policy  purported  to  Insure  a  different  house, 
located  on  the  opposite  side  of  the  street. 
The  plaintiff  relied  upon  the  association  for 
obtaining  a  proper  insurance  policy,  and 
paid  tbe  premiums,  upon  the  assurance  of  the 
general  manager  of  tbe  association,  that  this 
bad  been  done.  On  February  17,  1901,  tbe 
house  supposed  by  plaintiff  to  be  Insured 
was  destroyed  by  Are ;  tbe  loss  being  a  total 
one.  After  tbe  Are  It  was  discovered  that  tbe 
policy  did  not  describe  tbe  house  which  bad 
been  burned,  and  the  insurance  company  re- 
fused to  pay  tbe  loss.  The  plaintiff  brought 
the  present  suit  to  foreign  attachment  to  re- 
cover the  amount  of  loss  from  the  association. 
The  court  below  refused  to  give  binding  in- 
structions for  tbe  defendant,  and  the  Jury 
found  a  verdict  for  tbe  plaintiff  In  the  full 
amount  of  her  claim.  A  motion  for  a  new  tri- 
al and  for  judgment  non  obstante  veredicto 
was  denied,  and  judgment  entered  on  tbe  ver- 
dict 

The  third  assignment  violates  rule  31,  In 
that  It  does  not  set  out  the  testimony  referred 
to,  nor  give  tbe  page  of  the  paper  book  where 
It  is  printed  In  its  regular  order.  It  will 
not  therefore,  be  considered. 

The  fourth  assignment  is  also  defective, 
and  is  a  violation  of  rule  29,  in  that  it  does 


not  set  out  either  the  point  referred  to,  or 
the  answer  totldem  verbis. 

The  only  question  properly  raised  by  the 
assignments  of  error,  and  pressed  In  the 
argument,  is  whether  the  court  below  should 
have  entered  Judgment  for  the  defendant  non 
obstante  veredicto.  Two  reasons  are  urged 
why  such  judgment  should  have  been  entered : 
First  because  the  claim  of  the  plaintiff  was 
for  a  tort,  and  foreign  attachment  would  not 
He ;  and,  second,  that  no  consideration  mov- 
ed from  the  plaintiff  to  tbe  defendant  which 
made  the  contract  for  obtaining  tbe  insurance 
binding. 

As  to  tbe  first  reason,  there  was  evidence 
tending  to  show  an  express  agreement  on  tbe 
part  of  the  loan  association  to  protect  the 
plaintiff  by  obtaining  Insurance  upon  tbe 
property.  The  plaintiff  began  by  obtaining 
the  insurance  directly,  and  having  the  policies 
assigned  to  the  defendant.  For  reasons  satis- 
factory to  itself,  the  loan  association  saw 
fit  to  change  this  method  of  procedure  and 
take  upon  Itself  the  duty  of  obtaining  the 
insurance.  No  doubt  this  course  was  con- 
sidered by  it  as  advantageous,  perhaps  as 
being  more  systematic,  and  presumably  as 
effecting  some  economy,  or  to  enable  It  to 
share  the  commissions.  However  that  may 
be,  there  was  sufficient  proof  to  go  to  the 
Jury  of  an  express  undertaking  on  the  part 
of  the  defendant  to  procure  Insurance  upon 
plaintiffs  property,  which  was  mortgaged  to 
it.  In  this  undertaking,  the  defendant  must 
be  held  to  the  performance  of  whatever  in 
good  faith  and  fairness  It  ought  to  have  done 
for  tbe  protection  of  the  plaintiff's  property. 
Obviously,  Its  duty  was  to  see  that  the  In- 
surance was  validly  placed,  and  an  important 
matter  was  to  see  that  a  correct  description 
of  the  property  insured  was  properly  inserted 
in  the  policy.  Failure  to  do  this  was  plain 
neglect  of  duty.  If  It  failed  in  the  perform- 
ance of  this  duty,  an  action  of  assumpsit 
would  He.  This  principle  was  clearly  laid 
down  in  Reeslde's  Ex'r  v.  Reeside,  49  Pa. 
322,  88  Am.  Dec.  503,  and  reaffirmed  In  Zell 
v.  Dunkle,  166  Pa.  353,  27  Atl.  88.  We  have 
no  doubt  as  to  the  right  of  the  plaintiff  In 
this  case  to  waive  the  tort  and  bring  an  ac- 
tion of  assumpsit  See  Whitney  v.  Haskell, 
216  Pa.  622,  66  Atl.  101,  and  cases  there  cited. 

Nor  do  we  see  any  merit  in  the  contention 
that  the  agreement  of  the  appellant  to  attend 
to  the  placing  of  the  Insurance  was  without 
consideration.  For  Its  own  benefit,  and  pre- 
sumably for  its  own  profit,  it  took  the  mat- 
ter out  of  the  hands  of  the  plaintiff,  and  as- 
sumed to  procure  tbe  Insurance.  The  con- 
sideration moving  to  appellant  was  sufficient 
Authority  Is  ample  for  holding  the  defendant 
responsible.  Thus,  in  Soule  v.  Union  Bank, 
45  Barb.  (N.  Y.)  Ill,  It  was  decided  that  where 
a  mortgagee  charges  the  mortgagor  with  the 
premium  for  an  insurance  on  his  life  for 
three  years,  and  includes  the  amount  in  the 
mortgage  as  a  part  of  the  principal,  he  is 
bound  to  keep  the  policies  alive;    and  if, 
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in  consequence  of  his  neglect  to  pay  the  pre- 
miums, the  policies  become  extinguished,  he 
Is  himself  liable  as  an  Insurer.  The  court 
■aid  (page  118):  "If  It  should  be  said  that 
the  bank  [mortgagee]  could  not  be  Insurer 
for  want  of  power,  the  answer  is  that  it  is 
Immaterial  whether  the  bank  is  charged  as 
an  Insurer  or  as  guilty  of  negligence  in  not 
making  the  Insurance."  And  In  Manny  v. 
Dunlap  (U.  S.  0.  C,  Dlst  of  Iowa)  16  Fed. 
Cas.  658,  It  was  held  that  if  an  agent  has 
undertaken  to  procure  insurance,  but  has 
done  it  so  negligently  that  a  loss  which  oc- 
curs Is  not  covered  by  the  policy,  he  Is  liable 
to  his  principal.  Miller,  Circuit  Justice, 
said  (page  659):  "The  duties  of  an  agent 
to  procure  insurance  have  been  often  con- 
sidered  by  the  courts  and  are  rightly  enforc- 
ed. It  has  been  decided  in  general  terms  that 
when  an  agent  has  undertaken,  or  it  has  be- 
come his  duty,  to  insure,  and  without  good 
reason  he  has  neglected  to  do  so,  he  Is  liable 
for  all  loss  which  may  occur  that  would 
have  been  covered  by  the  policy.  *  •  • 
Again,  if  the  agent  has  undertaken  to  effect 
Insurance,  and  has  done  it  in  a  manner  so 
negligent  and  unskillful  that  a  loss  which  oc- 
curs is  not  covered  by  the  policy,  the  agent 
la  liable  therefor."  And  in  the  case  of  Tower 
v.  Grocers'  Supply  &  Storage  Company,  159  Pa. 
106,  28  Atl.  229,  it  was  held  that  "where  a  per- 
son engaged  in  the  storage  business  makes  it 
a  part  of  such  business  to  effect  Insurance  in 
companies  when  requested  by  customers  to  do 
so,  and  protects  himself  for  his  advances  and 
charges  by  holding  the  goods,  the  agreement 
to  insure  is  in  the  direct  line  of  his  business, 
and  not  a  contract  of  Insurance  requiring 
certain  essential  elements  to  constitute  it 
It  is  not  a  voluntary  and  gratuitous  act,  but 
an  undertaking  in  connection  with  the  bail- 
ment." So  in  the  present  case  the  defendant, 
for  its  own  advantage  and  in  the  line  of  its 
business,  undertook  and  made  it  a  part  of  its 
business  to  place  the  Insurance  upon  the 
properties  upon  which  it  had  made  loans.  Its 
undertaking  was  not  voluntary  and  gratu- 
itous, but  was  connected  with  the  business  of 
loaning  money. 
The  judgment  is  affirmed. 


(218  Pa.  441) 

THOMPSON  v.  BALTIMORE  &  O.  R.  CO. 

(Supreme  Court  of  Pennsylvania.  June  4,  1907.) 

L  Negligence:— Unprotected  Tobntablb. 

In  an  action  against  a  railroad  company  to 
recover  for  personal  injuries  to  a  boy  injured  by 
being  struck  by  a  projecting  bar  on  a  turntable 
with  which  children  were  playing,  evidence  held 
not  to  justify  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  267-273.] 

2.  Same— Injttby  to  Child. 

Where  a  railroad  company  erects  on  its 
own  land  a  turntable,  it  is  under  no  duty  to 
take  special  precaution  for  the  safety  of  chil- 


dren, though  the  turntable  may  tend  to  attract 
them  and  expose  them  to  danger. 

[Ed.  Note.— For  cases  in  point,  see'  Cent  Dig. 
vol.  37,  Negligence,  I  34.] 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Henry  E.  Thompson,  by  his  fath- 
er, Edward  H.  Thompson,  and  Edward  H. 
Thompson  in  his  own  right,  against  the 
Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,   and  STEWART,  JJ. 

W.  B.  Linn,  for  appellant  Chester  N. 
Farr,  Jr.,  and  John  J.  McDevltt,  Jr.,  for 
appellees. 

FELL,  J.  The  defendant  maintained  a 
large  train  yard,  used  for  the  shifting  and 
storage  of  cars  and  the  receipt  and  delivery 
of  freight  in  close  proximity  to  a  thickly 
populated  section  of  the  city  of  Philadelphia. 
Ten  or  twelve  feet  from  an  entrance  to  the 
yard  from  a  public  street  there  was  a  turn- 
table, which  was  not  kept  locked  when  not 
In  use,  but  was  fastened  by  a  brake  that 
any  one  could  open.  A  high  board  fence  sur- 
rounded the  yard,  but  in  places  it  was  brok- 
en, and  the  gates  were  usually  open.  Little 
or  no  effort  appears  to  have  been  made  to 
exclude  the  public  from  the  yard,  and  at 
times  It  was  used  by  persons  residing  in 
the  vicinity  as  a  playground.  One  of  the 
plaintiffs,  a  boy  not  quite  eight  years  of  age, 
entered  the  yard  at  night  through  an  open 
gateway,  and  while  standing  near  the  turn- 
table, with  which  some  children  were  at  the 
time  playing,  was  struck  by  a  projecting  bar 
which  they  used  in  turning  it  and  was 
thrown  Into  the  pit  and  caught  between  the 
wall  and  the  turntable. 

The  principles  that  fix  the  relation  between 
a  landowner  and -a  person  entering  on  the 
land  without  permission  were  fully  considered 
In  Gillls  v.  Railroad  Co,  59  Pa.  129,  98  Am. 
Dec  317,  a  case  in  which  the  plaintiff  was  in- 
jured by  the  breaking  down  of  a  station 
platform  on  which  he  was  standing,  from 
mere  curiosity,  to  witness  the  approach  of 
a  train.  It  was  there  held  that  the  per- 
missive use  of  the  platform  by  persons  not 
having  business  with  the  company  Imposed 
on  it  no  liability  for  defects  In  construction; 
and  that  a  person  using  the  private  property 
of  another,  by  permission  or  sufferance,  takes 
upon  himself  the  risks  Incident  to  It  It 
was  said  in  the  opinion  by  Sharswood.  J.: 
"It  will  appear  on  an  examination  of  the 
Interesting  and  elaborate  discussions  in  the 
English  courts  of  the  question  whether  an 
action  could  be  supported  t>y  such  trespasser 
for  personal  harm  occasioned  by  the  spring- 
gun,  mantrap,  or  dogsplke,  set  on  the  grounds 
of  the  defendant,  In  which  it  was  determined 
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that,  where  there  was  no  proper  warning 
given,  such  an  action  well  lies ;  that  It  rest- 
ed mainly  on  the  ground  that  a  man  cannot 
lawfully  do  Indirectly  that  which  it  is  un- 
lawful for  him  to  do  directly.  He  cannot 
shoot  or  malm  or  set  a  ferocious  dog  upon 
a  mere  trespasser.  He  shall  not  there  place 
a  concealed  machine  where  It  will  be  likely 
to  do  the  same  thing,  or  let  such  a  dog  loose 
in  his*  grounds  without  warning.  Deane  v. 
Clayton,  7  Taunt.  489;  Ilott  v.  Wilkes,  3  B. 
ft  Aid.  304 ;  Bird  v.  Holbrook,  4  BIng.  628. 
It  is,  however,  equally  well  settled  that  the 
owner  of  property  Is  not  liable  to  a  tres- 
passer, or  to  one  who  Is  on  it  by  mere  per- 
mission or  sufferance,  for  negligence  of  him- 
self or  servants,  or  for  that  which  would  be 
a  public  nuisance  If  It  were  in  a  public  street 
or  common  where  all  persons  have  a  legal 
right  to  be  without  question  as  to  their  pur- 
pose or  business."  In  Gramllch  v.  Wurst,  86 
Pa.  74,  27  Am.  Rep.  684,  a  contractor,  who 
was  In  exclusive  possession  of  land  for  the 
purpose  of  carrying  ont  his  contract,  had 
caused  an  excavation  to  be  made  and  bad 
left  it  unguarded  at  night.  A  person  cross- 
ing the  land  fell  Into  the  excavation  and 
was  killed.  In  the  opinion  denying  the  right 
to  recover,  it  was  said:  "The  law  fully  rec- 
ognizes the  right  of  him,  who,  having  do- 
minion of  the  soil,  without  malice  does  a 
lawful  act  on  his  own  premises  and  leaves 
the  consequences  of  an  act  thereby  happen- 
ing where  they  belong,  upon  him  who  has 
wandered  out  of  his  way,  though  he  may 
have  been  guilty  of  no  negligence  in  the 
ordinary  acceptation  of  the  term."  In  Gil- 
lespie v.  McOowan,  100  Pa.  144,  45  Am.  Rep. 
365,  a  child  under  eight  years  of  age  was 
drowned  in  an  abandoned  well,  80  feet  from 
a  city  highway,  In  an  uninclosed  lot  which 
was  a  place  of  resort  In  hot  weather.  The 
instruction  to  the  jury  that :  "The  true  prin- 
ciple which  must  be  applied  to  a  case  of 
this  kind  is  this:  The  owner  of  premises  In 
the  neighborhood  of  a  populous  city,  and 
opening  on  a  public  highway,  must  so  use 
them  as  to  protect  those  who  stray  upon 
them" — was  expressly  disapproved,  and  the 
Judgment  for  the  plaintiff  was  reversed.  In 
Baltimore  &  Ohio  Railroad  Co.  v.  Schwlnd- 
ling,  101  Pa.  258,  47  Am.  Rep.  706,  a  boy 
under  six  years  of  age  went,  for  his  own 
amusement,  on  the  platform  of  a  railroad 
station  to  observe  an  approaching  train  and 
was  struck  by  an  iron  step  which  was  bent 
and  projected  a  few  Inches  from  the  car. 
A  judgment  for  the  plaintiff  was  reversed 
on  the  ground  that  the  company  owed  htm 
no  duty  of  protection  under  the  circumstan- 
ces. This  principle  has  been  applied  in  a 
variety  of  cases  of  trespass  by  children.  In 
Rodgers  v.  Lees,  140  Pa.  475,  21  Atl.  399, 
12  L.  a  A.  216,  23  Am.  St.  Rep.  250,  It  was 
applied  In  a  case  where  a  child  took  hold 
of  a  chain  which  was  a  part  of  a  hoisting 
apparatus  and  was  over  a  sidewalk  outside 
of  the  building  line;  In  Moore  v.  Railroad 
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Co.,  99  Pa.  S01,  44  Am.  Rep.  106,  where  a 
boy  was  walking  along  the  tracks  of  a  rail- 
road on  the  outer  ends  of  the  sleepers  and 
was  injured  by  a  passing  train;  In  Oil 
City,  etc.,  Bridge  Co.  v.  Jackson,  114  Pa.  321, 
6  Atl.  128,  where  a  boy  in  crossing  a  bridge 
walked  on  a  gas  pipe  Ave  inches  in  diameter 
and  fell  through  an  opening  in  the  floor.  Of 
Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332, 
relied  on  by  the  plaintiffs,  It  has  often  been 
said  that  It  is  authority  for  its  own  facts, 
and,  as  far  as  it  appears  to  sanction  the 
doctrine  that  a  child  cannot  be  treated  as 
a  trespasser,  it  has  been  expressly  overruled. 
See  Gillespie  v.  McGowan,  100  Pa.  144,  45 
Am.  Rep.  365,  and  Rodgers  v.  Lees,  140  Pa. 
475,  21  Atl.  399,  12  L.  R.  A.  216,  23  Am.  St 
Rep.  250.  In  the  first  of  these  cases  It  was 
said :  "In  Hydraulic  Works  Co.  v.  Orr,  there 
was  a  recklessness  that  may  be  said  to 
partake  of  the  nature  of  wantonness,  and 
It  Is  only  upon  this  principle  that  judgment 
can  be  logically  sustained."  In  Duffy  v. 
Sable  Iron  Works,  210  Pa.  326,  59  Atl.  1100, 
an  open  vat,  Into  which  hot  tar  and  grease 
were  run,  bad  been  placed  in  an  open  space 
so  near  the  line  of  the  street  that  a  child 
might  unconsciously  walk  Into  It.  In  Rach- 
mel  v.  Clark,  205  Pa.  314,  54  Atl.  1027,  62 
L.  R.  A.  959,  the  defendants  had  used  for 
storage  the  sidewalk  of  a  street  In  connection 
with  an  open  paved  space  in  front  of  their 
building,  separated  from  the  street  only  by 
an  Imaginary  line.  The  negligence  was  In 
placing  on  a  public  way,  where  all  persons 
had  a  right  to  be,  a  slab  of  slate  In  such  a 
position  that  the  touch  of  a  child's  hand 
would  cause  it  to  fall. 

The  fact  that  the  person  Injured  was  a 
child  makes  no  difference,  unless  there  was 
negligence.  The  plaintiff's  youth  relieves 
him  of  the  charge  of  contributory  negligence, 
but  it  does  not  give  rise  to  an  Imputation 
of  negligence  on  the  part  of  the  defendant. 
He  was  where  he  had  no  right  to  be,  on  the 
property  of  the  defendant,  which  it  was 
using  in  a  lawful  manner  for  a  lawful  pur- 
pose In  the  conduct  of  its  business.  It  owed 
him  the  duty  not  to  Injure  him  Intentionally, 
but  It  was  under  no  duty  actively  to  take 
care  of  him  either  by  keeping  him  out  of 
the  yard  or  by  protecting  him  after  he  had 
entered  it  from  his  own  acts  or  the  acts  of 
others,  who,  like  him,  had  entered  without 
permission.  There  was  no  negligence  unless 
there  was  breach  of  duty.  There  was  no 
breach  of  a  duty  owing  an  adult.  An  owner 
of  land  is  not  liable  for  its  condition  to  an 
adult  who  enters  without  permission.  Un- 
less a  different  standard  of  duty  is  to  be 
established  as  to  a  child,  there  was  no  liabili- 
ty in  this  case. 

Whether  an  owner  of  land  who  makes 
changes  on  it  in  the  course  of  its  beneficial 
use,  which  tend  to  attract  children  and  to  ex- 
pose them  to  danger,  Is  under  a  duty  to  take 
special  precautions  for  their  safety,  Is  a  ques- 
tion on  which  there  is  a  conflict  of  authority. 
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That  such  a  duty  exists  has  been  asserted  in 
some  jurisdictions  and  denied  in  others.  The 
earlier  cases  on  the  subject  followed  Rail- 
road Co.  v.  Stout,  84  U.  S.  657,  21  L.  Ed.  745, 
but  the  tendency  of  the  later  decisions  Is  de- 
cidedly against  the  imposition  of  such  a  duty. 
Some  of  the  courts  that  adopted  the  ruling  in 
Railroad  Co.  v.  Stout  have  since  repudiated 
it,  and  others  have  followed  it  with  hesita- 
tion, or  have  limited  Its  application  to  a  par- 
ticular class  of  improvements.  The  estab- 
lishment of  such  a  duty  would  create  a  re- 
straint, which  In  some  cases  would  amount 
to  a  prohibition,  upon  a  mode  of  beneficial 
use  of  land,  for  the  protection  of  intruders 
and  intermeddlers.  It  is  difficult  to  see  any 
ground  upon  which  such  a  duty  can  be  placed. 
An  owner  Is  not  liable  for  leaving  his  land  in 
its  natural  shape.  Why  should  he  be  held  li- 
able for  placing  structures  upon  it  which  are 
harmless  in  themselves  and  are  necessary  for 
the  lawful  use  he  wishes  to  make  of  it?  It 
cannot  be  said  that  he  invites  or  allures  chil- 
dren because  no  such  intention  in  fact  exists, 
nor  that  he  sets  a  trap  for  the  Innocent  and 
unwary.  The  law  does  not  Impose  a  duty  up- 
on the  landowner  to  take  special  precautions 
for  a  class  of  persons,  a  doctrine  which,  if 
carried  to  its  logical  conclusion,  would,  'as 
was  said  In  Gillespie  v.  McGowan,  100  Pa. 
144,  45  Am.  Rep.  365,  "charge  the  duty  of  the 
protection  of  children  upon  every  member  of 
the  community  except  their  parents."  In  D., 
LAW.  Railroad  Co.  v.  Reich,  61  N.  J.  Law, 
635,  40  Atl.  682,  41  L.  R.  A.  831,  68  Am.  St. 
Rep.  727,  It  was  said  by  Gummere,  J. :  "The 
vlclousness  of  the  reasoning  which  fixes  the 
liability  on  the  landowner  because  the  child 
is  attracted  lies  in  the  assumption  that  what 
operates  as  a  temptation  to  a  person  of  im- 
mature mind  Is,  In  effect,  an  Invitation. 
Such  an  assumption  is  unwarranted."  If  the 
standard  of  duty  contended  for  is  set  up,  it 
will  be  an  exception  to  the  general  rule  and 
a  wide  and  dangerous  extension  of  the  lia- 
bility governing  the  ownership  of  property. 
Where  it  would  logically  end  It  is  difficult  to 
determine.  As  was  suggested  In  Gillespie  v. 
McGowan,  100  Pa.  144,  45  Am.  Rep.  365,  it 
might  make  It  "the  duty  of  the  owner  of  a 
fruit  tree  to  cut  it  down  because  a  boy  tres- 
passer may  possibly  fall  from  Its  branches." 
In  the  opinion  in  Turess  v.  Railroad  Co.,  61 
N.  J.  Law,  314,  40  Atl.  614,  it  was  said  by 
Magle,  C.  J.:  "It  Is  obvious  that  the  prin- 
ciple on  which  the  rule  rests,  if  Bound,  must 
be  applicable  more  widely  than  merely  to 
railroad  companies  and  the  turntables  main- 
tained by  them.  It  would  require  a  similar 
rule  to  be  applied  to  all  owners  and  occu- 
piers of  land  in  respect  to  any  structure,  ma- 
chinery, or  Implement  maintained  by  them 
thereon,  which  possesses  a  like  attractiveness 
and  furnishes  a  like  temptation  to  young 
children.  He  who  erects  a  tower  capable  of 
being  climbed,  and  maintains  thereon  a  wind- 
mill to  pump  water  to  his  buildings;  he  who 
leaves  bis  mowing  machine  or  dangerous  ag- 


ricultural implements  In  his  field  after  his 
day's  work;  he  who  maintains  a  pond  in 
which  boys  may  swim  In  summer  and  on 
which  they  may  skate  In  winter — would  seem 
to  be  amenable  to  this  rule  of  duty."  The 
doctrine  of  the  so-called  turntable  cases  has 
been  disapproved  In  Walsh  v.  Railroad  Co., 
145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724, 
45  Am.  St.  Rep.  615;  Walker's  Adm'r  v.  Rail- 
road Co.,  105  Va.  226,  53  S.  E.  113,  4  L.  R.  A. 
(N.  S.)  80;  Railroad  Co.  v.  Reich,  61  N.  J. 
Law,  635,  40  Atl.  682,  41  L.  R.  A.  831,  68  Am. 
St.  Rep.  727;  Daniels  v.  Railroad  Co.,  154 
Mass.  349,  28  N.  E.  283,  13  L.  R.  A.  248,  26 
Am.  St.  Rep.  253 ;  Frost  v.  Railroad  Co.,  64 
N.  H.  220,  9  Atl.  790,  10  Am.  St  Rep.  396; 
Paolino  v.  McEendall,  24  R.  I.  432,  53  Atl. 
268,  60  L.  R.  A.  133,  96  Am.  St  Rep.  736; 
Ryan  v.  Towar,  128  Mich.  463,  87  N.  W.  644, 
55  L.  R.  A.  310,  92  Am.  St  Rep.  481 ;  Dob- 
bins v.  Railway  Co.,  91  Tex.  60,  41  S.  W.  62, 
38  L.  R.  A.  573,  66  Am.  St  Rep.  856;  Ritz  v. 
Wheeling,  45  W.  Va.  262,  81  S.  E.  993,  43  L. 
R  A.  148;  and  In  many  other  cases.  The 
doctrine  is  a  sweeping  Innovation  on  the  set- 
tled common-law  rule  that  a  landowner  is  not 
liable  for  the  condition  of  his  premises  to  one 
who  enters  them  without  permission.  We 
are  of  opinion  that  it  is  not  sound  in  princi- 
ple, and  that  it  cannot  be  sustained. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  defendant 

MESTREZAT,  J.  (dissenting).  Few,  if  any, 
more  Important  cases  have  been  considered 
and  determined  than  the  one  now  presented 
for  the  decision  of  this  court  Especially  is 
the  doctrine  announced  far  reaching  and  im- 
portant to  the  multitude  of  people  who  live 
In  the  congested  districts  of  the  cities  of  the 
commonwealth.  It  takes  from  them  a  pro- 
tection which  has  heretofore  been  accorded  in 
all  jurisdictions  where  the  life  of  a  child  is 
of  greater  Importance  than  any  commercial 
interest.  It  completely  destroys  the  maxim, 
"Sic  utere  tuo  ut  allenum  non  lsedas,"  which 
for  centuries  has  protected  the  weak  against 
the  strong,  the  homes  of  the  humblest  against 
the  encroachments  of  the  highest  It  gives 
to  an  individual  or  a  corporation  the  right  to 
erect  upon  his  premises  in  the  most  densely 
populated  part  of  the  city  of  Philadelphia 
any  machine  or  structure  whatever  which  he 
deems  necessary  for  carrying  on  his  business, 
although  such  machine  or  structure  may  be 
so  placed  as  to  menace  the  life  of  every  child 
in  the  neighborhood.  It  establishes  a  prin- 
ciple, as  I  conceive,  unsupported  by  reason, 
unsustalned  by  the  best  judicial  thought  of 
this  country,  and  one  so  appalling  that  soon- 
er or  later,  if  enforced  by  this  court  must 
result  in  legislative  action.  It  cannot  be  that 
tbe  people  of  this  commonwealth  will  submit 
to  a  doctrine  that  declares  that  a  child  whose 
tender  years  deprive  him  of  protection  be- 
comes a  trespasser  and  without  the  pale  of 
the  law  when  he  is  attracted  to  the  premises 
of  another  by  an  object,  erected  thereon  by 
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the  owner,  which  appeals  to  the  childish  in- 
stinct and  by  which  he  is  Injured  or  killed. 
The  question  involved  in  this  case  is  not  a 
new  one  either  here  or  in  many  other  juris- 
dictions. It  is  attempted  in  the  opinion  to 
show  that  the  principle  announced  by  the  ma- 
jority of  the  court  is  the  law  in  many  juris- 
dictions, including  our  own,  and  that  the  con- 
trary doctrine  is  a  sweeping  innovation  on  the 
settled  common-law  rule  that  a  landowner  is 
not  liable  for  the  condition  of  his  premises 
to  one  who  enters  without  permission.  I 
do  not  agree  with  either  of  these  conclusions. 
On  the  contrary,  while  the  right  of  the  child 
to  be  protected  under  the  circumstances  of 
this  case  has  been  attacked,  yet  with  defer- 
ence I  submit  that  the  weight  of  judicial  de- 
cisions and  of  text-book  authority  is  over- 
whelmingly against  the  doctrine  announced  in 
the  majority  opinion. 

A  half  century  ago,  this  court,  in  the  case 
of  Ranch  v.  Lloyd,  81  Pa.  858,  72  Am.  Dec. 
747,  approved  the  principle  announced  In  the 
leading  English  case  of  Lynch  v.  Nurdln,  1 
Q.  B.  29,  and  refused  to  follow  the  contrary 
doctrine  adopted  in  New  York  and  one  or 
two  other  states.  Mr.  Justice  Woodward 
speaking  for  the  court,  said  (page  370  of  81 
Pa.  [72  Am.  Dec.  747]):  "But  that  the  same 
rule  should  not  be  applied  to  a  child  of  ten- 
der years  was  so  successfully  demonstrated 
by  Lord  Denman  in  Lynch  v.  Nurdln,  8  Ad. 
&  EX  30,  and  by  Chief  Justice  Redfleld  in  Rob- 
inson v.  Cone,  22  Vt  213,  54  Am.  Dec  67, 
that  I  shall  content  myself  with  referring  to 
their  reasonings.  Nor  am  I  unmindful  of  the 
counter  current  of  authorities  in  New  York, 
but  the  preponderance  of  both  reason  and  au- 
thority will  be  found  favorable  to  the  two  ad- 
judications first  named.  Every  case  is  to  be 
determined  by  its  own  circumstances,  and 
that  children  are  to  be  held  responsible  only 
for  the  discretion  of  children  seem  self- 
evident  propositions.  A  blind  man  is  not 
bound  to  see,  a  deaf  man  to  hear,  nor  a  lu- 
natic to  reason;  and  yet  they  have  a  right 
to  redress  for  Injuries  inflicted  by  the  negli- 
gence of  others.  Children  of  tender  age  are 
not  responsible  to  the  law  either  criminally 
or  civilly,  and  that  for  want  of  discretion." 
It  was  there  held  that;  where  a  child  of  ten- 
der years  attempted  to  pass  under  a  train  of 
railroad  cars,  negligently  left  standing  on 
the  crossing  of  a  public  street,  and  by  which 
he  was  injured,  the  owners  of  the  cars  were 
liable,  but  under  similar  circumstances  they 
would  not  have  been  liable  if  an  adult  had 
been  Injured.  In  Gillis  v.  Pennsylvania  R. 
R.  Co.,  59  Pa.  129,  98  Am.  Dec.  317,  relied 
on  to  sustain  the  position  of  the  majority  of 
the  court  in  the  present  case,  Mr.  Justice 
Sharswood,  delivering  the  opinion,  declared 
the  doctrine  of  Lynch  v.  Nurdln  still  to  be  the 
law,  saying  (page  142  of  59  Pa.  [98  Am.  Dec. 
3171):  "No  reference  Is  made  in  the  opinion 
(he  referred  to)  to  Lynch  v.  Nurdln,  1  Q.  B. 
29,  a  decision  much  controverted,  but  one 
which  has  stood  its  ground." 


In  Hydraulic  Works  Co.  v.  Orr,  88  Pa.  332, 
a  child  six  years  old,  while  at  play,  strayed 
from  the  street  through  an  open  gate  Into  an 
alley  and  was  killed  by  a  falling  platform 
24  feet  from  the  street,  which  was  raised  and 
lowered  in  receiving  and  shipping  goods.  At 
the  entrance  to  the  alley  where  it  abutted  on 
the  street  was  a  gate  which  was  posted  "Pri- 
vate" and  "No  admittance."  The  gate  was 
frequently  open,  although  the  employes  of 
the  factory  which  adjoined  the  alley  were 
instructed  to  keep  it  shut.  The  father  and 
mother  of  the  child  brought  an  action  to  re- 
cover damages  for  his  death,  on  the  ground 
that  the  defendant  was  guilty  of  negligence 
in  respect  to  the  condition  or  character  of 
the  platform  and  In  not  keeping  the  gate 
fronting  on  the  street  closed.  There  was  a 
verdict  and  judgment  for  the  plaintiffs  which 
were  sustained  by  this  court  It  was  there 
held,  In  the  language  of  the  syllabus,  that 
while  it  is  true,  In  general,  that  where  no 
duty  Is  owed  no  liability  arises,  this  rule 
varies  with  circumstances,  and  where,  there- 
fore, an  owner  has  reason  to  apprehend  dan- 
ger from  the  peculiar  situation  of  his  prop- 
erty and  its  openness  to  accident,  the  ques- 
tion of  duty  then  becomes  one  for  a  jury,  to 
be  determined  upon  all  its  facts  of  the  prob- 
ability of  danger  and  the  grossness  of  the 
act  of  imputed  negligence.  Chief  Justice 
Agnew  delivered  the  opinion,  and  In  part  said 
(page  336):  "Now,  can  It  be  righteously  said 
that  the  owner  of  such  a  dangerous  trap,  held 
by  no  fastening,  so  liable  to  drop,  so  near  a 
public  thoroughfare,  so  often  open  and  ex- 
posed to  the  entries  of  persons  on  business, 
by  accident,  or  from  curiosity,  owes  no  duty 
to  those  who  will  be  probably  there?  The 
common  feeling  of  mankind,  as  well  as  the 
maxim,  'Sic  utere  tuo  ut  allenum  non  hedas,' 
must  say  this  cannot  be  true — that  this  spot 
Is  not  so  private  and  secluded  as  that  a  man 
may  keep  dangerous  pits  or  deadfalls  there 
without  a  breach  of  duty  to  society.  On  the 
contrary,  the  mind,  Impelled  by  the  instincts 
of  the  heart,  sees  at  once  that  in  such  a 
place,  and  under  these  circumstances,  he  bad 
good  reason  to  expect  that  one  day  or  other 
some  one,  probably  a  thoughtless  boy  in  the 
buoyancy  of  play,  would  be  led  there,  and  In- 
jury would  follow,  especially,  too,  when 
prompted  by  knowledge  that  a  fastening  was 
needed.  Perhaps  the  best  monitor  in  such  a 
case  is  the  conscience  of  one  who  feels.  In 
his  dreadful  recollection,  the  crushing  sense 
that  he  had  left  such  an  engine  of  ill  to  take 
the  life  of  an  innocent  child."  Mr.  Justice 
Paxson  disagreed  with  the  views  expressed 
In  the  opinion  of  the  Chief  Justice  and  noted 
his  dissent  on  the  record. 

Hydraulic  Works  v.  Orr  has  been  followed 
and  approyed  by  this  court  in  all  the  cases  on 
the  subject,  if  we  except  some  dicta  used  In 
the  opinions  in  one  or  two  cases.  In  Gram- 
llch  v.  Wurst,  88  Pa.  74,  27  Am.  Rep.  684,  Mr. 
Justice  Woodward,  delivering  the  opinion 
and  speaking  of  Hydraulic  Works  Co.  v.  Orr, 
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says  (page  80  of  86  Pa.  [27  Am.  Rep.  €84]) : 
"No  cause  was  ever  more  justly  decided.  It 
was  the  case  suggested  by  Baron  Martin  In 
Hardcastle  v.  South  Yorkshire  Railway  Co., 
of  a  dangerous  appliance  adjoining  a  public 
way.  The  children  were  trespassers  certain- 
ly, but  then  they  were  children,  and  the  de- 
fendants were  bound  to  have  regard  for  the 
reckless  and  thoughtless  traits  of  childhood. 

*  *  •  Even  a  trespasser  may  have  re- 
dress for  negligent  injuries  inflicted  upon 
him.  •  •  .  •  Hydraulic  Works  Co.  v.  Orr 
rested  on  principles  and  precedents  that 
sustained  It  amply,  but  which  have  no  ap- 
plication here."  Schilling  v.  Abernethy,  112 
Pa.  437,  3  Atl.  792,  66  Am.  Rep.  320,  quotes 
from  and  follows  Hydraulic  Works  v.  Orr. 
Mr.  Justice  Gordon,  delivering  the  opinion, 
said  (page  442  of  112  Pa.,  page  795  of  3  Atl.): 
"We  there  held  (Hydraulic  Works  Co.  v.  Orr) 
that  circumstances  may  beget  duties .  which 
under  ordinary  circumstances  cannot  be  im- 
plied, and  that,  when  such  circumstances  are 
shown  to  exist,  the  question  arising  there- 
from Is  not  for  the  court,  but  for  the  jury. 

*  •  *  Whether,  then,  the  owner  of  these 
premises  (In  the  case  being  decided),  under 
the  circumstances  made  apparent  by  the  evi- 
dence, was  or  was  not  Justified  In  maintain- 
ing such  a  deadfall  as  this  bowing  wall  along 
the  side  of  this  passageway,  was  surely  a 
question  for  the  jury,  and  one  that  could  not 
lawfully  have  been  withdrawn  from  the  con- 
sideration of  that  body."  In  BIddle  v.  Rail- 
way Company,  112  Pa.  551,  4  Atl.  485,  Hy- 
draulic Works  Co.  v.  Orr  is  quoted  with  ap- 
proval in  the  opinion,  which  concludes  as 
follows  (page  644  of  112  Pa.,  page  487  of  4 
Atl.):  "It  is  very  true  extra  precautions  are 
not  required  In  anticipation  of  the  intrusions 
of  trespassers,  even  though  they  be  children; 
but  when  they  do  so  intrude  and  are  known 
to  be  In  an  improper  place,  they  must,  not-  be 
so  wholly  neglected  as  to  endanger  their 
lives  or  limbs.  Any  other  doctrine  would  so 
Illy  accord  with:  Christian  civilization  as  to 
render  Its  maintenance  impossible." 

In  Arnold  v.  Pennsylvania  Railroad  Com- 
pany, 115  Pa.  135,  8  Atl.  213,  2  Am.  St.  Rep. 
542,.  Sioux  City  &  Pacific  Railroad  Com- 
pany v.  Stout,  84  U.  S.  657,  21  L.  Ed.  745, 
the  flrst  of  the  turntable  cases,  is  cited  with 
approval,  and  the  principle  there  decided  is 
stated  in  the  following  quotation  (page  140 
of  115  Pa.,  page  215  of  8  Atl.):  "Whilst  a 
railway  company  Is  not  bound  to  the  same 
degree  of  care  in  regard  to  mere  strangers 
who  are  unlawfully  upon  Its  premises  that 
it  owes  to  a  passenger,  it  is  nevertheless 
not  exempt  from  responsibility  to  such  stran- 
gers for  injuries  arising  from  its  negligence 
or  from  its  tortious  acts."  The  opinion  of 
this  court  then  continues:  "This  same  doc- 
trine has  been  approved  by  our  own  author- 
ities, inter  alia,  in  the  cases  of  Pennsyl- 
vania Company  v.  Tooiney,  91  Pa.  256;  Penn- 
sylvania Railroad  Company  v.  Lewis,  79  Pa. 
33;  Hydraulic  Works  Company  v.  Orr,  83  Pa. 


232;  Phlla.  &  Reading  Railroad  Company 
v.  Hummell,  44  Pa.  375,  84  Am.  Dec.  457; 
and  BIddle  v.  Railway  Company,  112  Pa. 
551,  4  Atl.  485."  In  Corbln  v.  Philadelphia, 
195.  Pa.  461,  45  Atl.  1070,  49  L.  R.  A.  715, 
78  Am.  St  Rep.  825,  decided  in  1900,  Hy- 
draulic Works  Co.  v.  Orr  is  cited  with  ap- 
proval, and  Mr.  Justice  Brown,  speaking 
for  the  court,  quotes  two-thirds  of  the  opin- 
ion In  that  case,  including  the  strong  and 
emphatic  language  used  by  Mr.  Justice  Ag- 
new.  In  Rachmel  v.  Clark,  205  Pa.  314,  54 
Atl.  1027,  62  L.  R.  A.  950,  decided  in  1903, 
Hydraulic  Works  Co.  v.  Orr  was  cited  with 
approval,  and  Chief  Justice  Agnew's  opin- 
ion was  quoted  in  part  as  follows  (page  319 
of  205  Pa.,  page  1028  of  54  Atl.):  "Duties 
arise  out  of  circumstances.  Hence,  where 
the  owner  has  reason  to  apprehend  danger, 
owing  to  the  peculiar  situation  of  his  prop- 
erty and  its  openness  to  accident,  the  rule 
will  vary.  The  question  then  becomes  one 
for  a  jury,  to  be  determined  upon  all  Its 
facts  of  the  probability  of  danger  and  the 
groseness  of  the  act  of  imputed  negligence." 

Duffy:  v.  Sable  Iron  Works,  210  Pa.  826, 
69  Atl.  1100,  was  decided  by  this  court  about 
2%  years  ago,  and  is  the  last  expression 
of  opinion  by  this  court  on  the  subject  The 
opinion  was  written  by  Mr.  Justice  Thomp- 
son, who  cites  with  approval  and  quotes  from 
Hydraulic  Works  Co.  v.  Orr.  In  his  opin- 
ion, alluding  to  some  of  the  attacks  made 
upon  Hydraulic  Works  Co.  v.  Orr,  he  says 
(page  331  of .  210  Pa.,  page  1101  of  59.  Atl): 
"It  is  difficult  to  understand  why  this  case 
has  become  like  a  shuttlecock  in  battledoor 
to  be  pitched  up  and  down.  The  boy  in 
that  case  was  six  years  old,  and  while  play- 
ing In  the  street  strolled  Into  the  alley,  when 
the  gates  were  open,  and  while  there  the 
platform  fell  upon'  him.  The  facts  were 
submitted  to  the  Jury,  and  the  verdict  was 
in  favor  of  the  plaintiff  below."  Justice 
Thompson  then  quotes  that  part  of  the  opin- 
ion in  Schilling  v.  Abernethy,  112  Pa.  437, 
3  Atl.  792,  66  Am.  Rep.  320,  which  approves 
Hydraulic  Works  Co.  v.  Orr. 

It  will  therefore  be  observed  that  .from 
1877,  the  year  In  which  Hydraulic  Works 
Co.  v.  Orr  was  decided,  until  1904,  the  prin- 
ciple announced  in  that  case  has  been  recog- 
nized and  approved  time  and  again  by  this 
court  It  is  claimed,  however,  in  the  ma- 
jority opinion  In  the  case  at  bar,  that  certain 
decisions  of  this  court  nave  practically  over- 
ruled Hydraulic  Works  Co.  v.  Orr.  We  will 
briefly  refer  to  these  cases.  The  first  case  is 
Gramlich  v.  Wurst  from  which  we  have 
already  made  a  quotation  which  shows  that 
It  sustains  Hydraulic  Works  Co.  v.  Orr.  Gil- 
lespie v.  McGowan,  100  Pa.  144,  45  Am. 
Rep.  865,  is  cited  in  the  majority  opinion  as 
sustaining  its  position.  There  the  nearest 
paved  highway  ran  300  feet  from  the  place 
of  the  accident,  and  the  nearest  road  was 
about  80  feet.  There  were  houses  about  300 
feet  off,  but  the  built-up  part  of  the  city  was 
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nearly  one-half  mile  dlBtarit  The  facts, 
therefore,  are  not  similar  to  those  In  Hy- 
draulic Works  Co.  t.  Orr,  or  to  those  In 
the  case  at  bar.  It  Is  important  In  consider- 
ing the  Gillespie  Case  to  note  the  fact  that 
the  opinion  was  written  by  Mr.  Justice  Pax- 
son,  who  had  dissented  in  Hydraulic  Works 
Co.  v.  Orr.  It  will  be  observed  throughout 
his  opinion  that  he  reflects  upon  this  latter 
case  by  the  use  of  certain  dicta  which  should 
have  had  no  place  in  the  decision.  This 
was  the  first  opportunity  the  learned  justice 
had  after  dissenting  in  Hydraulic  Works  Co. 
v.  Orr  to  get  his  views  in  a  majority  opinion. 
In  Duffy  v.  Sahle  Iron  Works,  210  Pa.  326,  69 
Atl.  1100,  referring  to  a  dictum  of  Justice 
Paxson  In  the  Gillespie  Case,  Justice  Thomp- 
son, speaking  for  this  court,  says  (page  831  of 
210  Pa.,  page  1101  of  60  Atl.):  "A  dictum 
occurs  In  Gillespie  v.  McGowan,  100  Pa. 
144,  45  Am.  Rep.  365,  that  Hydraulic  Works 
Co.  v.  Orr,  83  Pa.  332,  was  in  direct  con- 
flict with  Gramlich  v.  Wurst,  86  Pa.  74,  but 
an  examination  of  that  case  will  show  that 
the  deductions  leading  to  such  dictum  are 
not  warranted,  and  that  the  case  rested  up- 
on well  defined  and  settled  principles." 

In  Rodgers  v.  Lees,  140  Pa.  475,  21  Atl. 
390,  12  L.  R.  A.  216,  23  Am.  St.  Rep.  250, 
Mr.  Justice  Green  wrote  the  opinion,  and 
Mr.  Justice  Clark  dissented.  The  majority 
opinion  in  that  case  distinguishes  Hydraulic 
Works  Co.  v.  Orr.  It  is  true  that  in  his 
opinion  Mr.  Justice  Green  quotes  some  dicta 
from  the  opinion  In  Gillespie  v.  McGowan, 
which  reflects  upon  Hydraulic  Works  Co. 
v.  Orr;  but  it  should  be  noted  that  the  dicta 
are  the  words  of  Mr.  Justice  Paxson,  who 
had  dissented  in  the  Hydraulic  Works  Case, 
and  also  that  they  were  obiter  and  not  nec- 
essary to  the  decision  of  the  Rodgers  Case. 
It  will  therefore  be  observed  that  the  cases 
upon  which  the  majority  opinion  relies  to 
overthrow  the  doctrine  announced  In  Hy- 
draulic Works  Co.  v.  Orr  cannot  be  regard- 
ed as  sustaining  the  position  in  view  of  the 
numerous  cases  which  distinctly  recognize 
and  sustain  the  principle  of  that  decision. 

This  is  a  turntable  case,  and  the  principles 
announced  in  those  cases  have  been  recognized 
and  followed  not  only  by  the  Supreme  Court 
of  the  United  States,  in  which  they  originated, 
but  by  the  courts  of  the  great  majority  of  the 
states  of  the  Union,  as  well  as  by  those  of 
England.  It  is  true  that  New  York,  New 
Hampshire,  and  possibly  one  or  two  other 
states  reject  the  doctrine  of  the  turntable 
cases.  But  this  does  not  justify  the  majority 
of  this  court  In  overruling  our  own  cases, 
which  specifically  repudiate  the  New  York 
doctrine  and  are  in  harmony  with  the  ad- 
judications of  the  Supreme  Court  of  the 
United  States  and  of  the  courts  of  the  great 
majority  of  the  several  states  of  the  Union. 
The  earliest  turntable  case  was  Railroad  Com- 
pany v.  Stout.  84  U.  S.  657,  21  L.  Ed.  745.  de- 
cided in  1873.  That  was  the  unanimous 
judgment  of  the  Supreme  Court  of  the  United 


States,'  and  It  was  there  held:  "While,  it  Is 
the  genera]  rule,  in  regard  to  an;  adult,  that 
to  entitle  him  to  recover  damages  for  an  inr. 
jury  resulting  from  the  fault  or  negligence 
of  another  he  must  himself  have  been  free., 
from  fault,  such  is  not  the  rule  in  regard 
to  an  Infant  of  tender  years.  The  care  and 
cantlon  required  of  a  child  is  according  to . 
his  maturity  and  capacity  only,  and  this  is 
to  be  determined  in  each  case  by  the  cir- 
cumstances of  that  case."  It  was  also  held-:  - 
"While  a  railway  company  is  not  bound  to  the 
same  degree  of  care  in  regard  to  mere  stran- 
gers who  are  even  unlawfully  upon  its  premis- 
es that  It  owes  to  passengers  conveyed  by  It,  It 
is  not  exempt  from  responsibility  to  such: 
Btrangers  for  injuries  arising  from  Its  neg- 
ligence or  from  its  tortious  acts."  In  that 
case  a  judgment  was  sustained  in  favor  of  a 
child  six  years  of  age  who  was  Injured  while 
playing  with  other  children  on  a  turntable 
located  In  an  open  space,  about  80  rods  from, 
the  company's  depot  in  a  village  of  about 
160  persons.  The  Stout  Case  was  followed 
In  the  Supreme  Court  of  the  United  States  by 
Union  Pacific  Railway  Company  v.  Mc- 
Donald, 152  U.  S.  262,  14  Sup.  Ct  619,  38 
L.  Ed.  434,  decided  in  1893,  announcing  and 
approving  the  same  doctrine,  although  not  a 
turntable  case.  Mr.  Justice  Harlan  delivered 
an  exhaustive  opinion,  in  which  he  reviews 
all  the  cases  upon  the  subject,  and  concludes 
with  an  affirmation  of  the  doctrine  announced 
in  the  Stout  Case.  He  notes  the  fact  that 
Lynch  v.  Nurdin,  1  Q.  B.  29,  Is  cited  with  an* 
proval  in  nearly  all  of  the  cases.  He  says  that' 
it  has  been  claimed  that  Lynch  v.  Nurdin  was 
overruled  In  England;  but  he  quotes  from- 
the  opinion  of  Lord  Chief  Justice  Cockbnrn 
in  Clark  v.  Chambers,  L.  R.  3  Q.  B.  Div.  327 
(1878),  showing  the  contrary.  He  also  quotes 
from  the  Lord  Chief  Justice's  opinion  as  fol- 
lows (page  279  of  152  U.  S.,  page  625  of  14 
Sup.  Ct.  [38  L.  Ed.  434]):  "It  appears  to  us 
that  a  man  who  leaves  In  a  public  place 
along  which  persons,  and  amongst  them  chil- 
dren, have  to  pass,  a  dangerous  machine 
which  may  be  fatal  to  any  one  who  touches  it, 
without  any  precaution  against  mischief,  it 
not  only  guilty  of  negligence,  but  of  negligence 
of  a  very  reprehensible  character,  and  not 
the  less  so  because  the  imprudent  and  un- 
authorized act  of  another  may  be  necessary 
to  realize  the  mischief  to  which  the  unlawful 
act  or  negligence  of  the  defendant  has  given 
occasion."  The  learned  justice  then  says 
(page  279  of  152  U.  S.,  page  625  of  14  Sup. 
Ct.  [38  L.  Ed.  434]):  "We  adhere  to  the  prin- 
ciples announced  In  Railroad  Company  v. 
Stout,  supra.  Applied  to  the  case  now  be- 
fore us,  they  require  us  to  hold  that  the  de- 
fendant was  guilty  of  negligence  in  leaving 
unguarded  the  slack  pile  made  by  It  In  the 
vicinity  of  its  depot  building.  •  *  •  It 
knew  that  children  were  in  the  habit  of  fre- 
quenting that  locality  and  playing  around  the 
shaft  house  in  the  immediate  vicinity  of  the 
slack  pit.    The  slightest  regard  for  the  safety 
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of  these  children  would  have  suggested  that 
they  were  In  danger  from  being  so  near  the 
pit,  beneath  the  surface  of  which  was  con- 
cealed (except  when  snow,  wind,  or  rain 
prevailed)  a  mass  of  burning  coals  Into  which 
a  child  might  accidentally  fall  and  be  burned 
to  death.  Under  all  the  circumstances,  the 
railroad  company  ought  not  to  be  heard  to 
say  that  the  plaintiff,  a  mere  lad,  moved  by 
curiosity  to  see  the  mine,  In  the  vicinity  of 
the  slack  pit,  was  a  trespasser,  to  whom  It 
owed  no  duty,  or  for  whose  protection  it 
was  under  no  obligation  to  make  provision. 
*  *  *  What  difference  in  reason  we  may 
observe  in  this  case  Is  there  between  an  ex- 
press license  to  the  children  of  this  village  to 
visit  the  defendant's  coal  mine,  in  the  vicin- 
ity of  its  slack  pile,  and  an  Implied  license, 
resulting  from  the  habit  of  the  defendant  to 
permit  them,  without  objection  or  warning, 
to  do  so  at  will,  for  purposes  of  curiosity  or 
pleasure?" 

The  majority  opinion  in  the  present  case 
says  that  the  turntable  cases  have  been  dis- 
approved in  New  York  and  in  a  few  of  the 
other  states.  This  Is  true,  but  this  court, 
on  the  other  hand,  affirmed  Sioux  City  &  Pa- 
cific Railroad  Co.  v.  Stout,  84  U.  S.  657,  21 
L.  Ed.  745,  the  original  turntable  case,  by  a 
unanimous  Judgment  In  Arnold  v.  Pennsyl- 
vania R.  R.  Co.,  115  Pa.  136,  8  Atl.  213,  2 
Am.  St.  Rep.  542,  and  In  that  case  it  Is  said 
that  the  doctrine  of  the  turntable  cases  was 
approved  in  Pennsylvania  Co.  v.  Toomey,  91 
Pa.  256 ;  Pennsylvania  Railroad  Co.  v.  Lewis, 
79  Pa.  83;  Hydraulic  Works  Co.  v.  Orr, 
83  'Pa.  232 ;  Phila.  &  Reading  Railroad  Co. 
v.  Hummell,  44  Pa.  375,  84  Am.  Dec.  457; 
and  Blddle  v.  Railway  Co.,  112  Pa.  551,  4  Atl. 
485.  Shall  we  now  eliminate  the  principle 
from  our  own  Jurisprudence,  overrule  all 
our  own  cases,  and  follow  the  cases  of  three 
or  four  other  states  which  we  have  expressly 
repudiated,  and  which,  as  seen  In  1  Shear- 
man &  Redfleld  on  Negligence,  f  73,  have 
been  condemned  in  England  and  are  directly 
opposed  to  the  current  of  American  cases? 

Neither  space  nor  time  will  permit  me  to 
refer  to  the  numerous  cases  decided  in  the 
courts  of  last  resort  in  the  various  states  of 
the  Union  which  sustain  the  doctrine  enun- 
ciated in  Hydraulic  Works  Co.  v.  Orr  and  in 
the  turnable  cases.  We  will,  however,  refer 
to  and  quote  from  some  text-books  which 
without  exception  support  the  principles  of 
the  turntable  cases.  The  principle  underlying 
these  cases  Is  well  stated  In  Ray's  Negligence 
of  Imposed  Duties,  Personal,  33 :  "If  an  act 
you  are  contemplating,  right  in  Itself,  will 
likely  cause  some  one  to  expose  himself  to 
danger  which  he  does  not  anticipate,  it  is 
your  duty  to  take  care  that  such  exposure 
does  not  prove  injurious  to  him.  In  deter- 
mining the  question  whether  the  act  will 
Induce  such  exposure,  It  Is  your  duty  to  con- 
sider the  motives  and  impulses  that  induce 
action  by  others  who  are  likely  to  be  Influ- 
enced by  your  act    If  men  may  be  misled  in 


their  judgment  by  your  act,  you  must  take 
measures  to  warn  them  or  to  avoid  injuring 
them  by  proper  care.  If  children  from  their 
known  childish  Instincts  and  curiosity  may  be 
led  into  danger,  such  care  Is  due  them  also." 
The  same  learned  author  also  says  (page 
28) :  "The  owner  of  any  machine  which  he 
knows  to  be  dangerous  to  children  too  young 
to  know  the  danger,  and  of  too  Immature 
judgment  or  discretion  to  control  their  nat- 
ural Instinct  to  amuse  themselves  with  any- 
thing that  may  attract  them  as  a  plaything, 
and  which  he  knows  or  ought  to  know  may 
attract  them,  and  who  knows  It  is  so  placed 
that  it  does  attract  them  to  play  with  it, 
is  under  a  duty,  as  to  such  children,  to  ex- 
ercise the  decree  of  care  which  an  ordinarily 
prudent  person  would  use  to  prevent  its  in- 
juring them.  Whoever,  therefore,  does  any- 
thing in  or  immediately  adjacent  to  a  public 
street,  park,  or  locality  where  children  may 
rightfully  congregate  and  are  accustomed  so 
to  do,  calculated  to  attract  children  Into  dan- 
ger, which  they  cannot  appreciate,  or  are 
too  untrained  and  inexperienced  to  resist, 
owes  the  imposed  duty  of  protecting  them 
against  the  temptation  he  places  before  them, 
by  suitably  guarding  the  source  of  danger, 
or,  in  case  this  cannot  be  done,  by  giving 
timely  warning  to  their  parents  or  guardians 
of  the  existence  of  the  danger."  In  1  Shear- 
man &  Redfleld  on  Negligence  (5th  Ed.)  I 
73,  It  Is  said :  "It  was  held  in  some  English 
cases,  that  if  a  child's  own  act  directly 
brings  the  Injury  upon  him,  while  the  negli- 
gence of  the  defendant  Is  only  such  as  ex- 
poses the  child  to  the  possibility  of  injury, 
the  latter  cannot  recover  damages.  But  these 
decisions  have  been  condemned  in  England, 
and  are  directly  opposed  to  the  current  of 
American  cases.  The  law  has  been  settled 
to  the  contrary,  in  America,  by  the  famous 
series  of  turntable  cases,  In  which  railroad 
companies  were  held  liable  by  the  federal 
Supreme  Court,  as  well  as  by  several  state 
courts  of  last  resort,  for  Injuries  suffered  by 
little  children,  In  consequence  of  their  own 
acts  In  meddling  with  railroad  turntables, 
which  were  left  open  to  public  access,  unfas- 
tened and  unguarded,  although,  of  course, 
perfectly  harmless,  if  let  alone."  In  a  note 
to  the  section  will  be  found  a  reference  to 
the  states  whose  courts  have  sustained  the 
doctrine  of  the  text  In  volume  2  of  the  same 
work  (section  705)  it  Is  said:  "The  owner 
of  land,  where  children  are  allowed  or  accus- 
tomed to  play,  particularly  If  It  Is  nnfenced, 
must  use  ordinary  judgment  and  keep  It  In 
a  safe  condition,  for  they,  being  without 
Judgment  and  likely  to  be  drawn  by  childish 
curiosity  into  places  of  danger,  are  not  to 
be  classed  with  trespassers,  idlers  and  mere 
licensees."  In  the  recent  second  edition  of 
his  exhaustive  work  on  the  Law  of  Negli- 
gence, Judge  Thompson  says  (section  1024) : 
"A  well-grounded  exception  to  the  foregoing 
principles  is  that  one  who  artificially  brings 
or  creates  upon  his  own  premises  any  dan- 
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gerous  thing  which  from  Its  nature  has  a 
tendency  to  attract  the  childish  Instincts  of 
children  to  play  with  it  Is  bound,  as  a  mere 
matter  of  social  duty,  to  take  such  rea- 
sonable precautions  as  the  circumstances  ad- 
mit of,  to  the  end  that  they  be  protected 
from  Injury  while  so  playing  with  it,  or 
coming  in  Its  vicinity.  Things  of  this  kind 
frequently  pass  under  the  designation  of  at- 
tractive nuisances."  In  section  1031,  the 
learned  author  says:  "In  respect  of  the 
first  class  of  cases,  that  of  attractive  nui- 
sances, It  Is  to  be  observed  that  It  would  be 
a  barbarous  rule  of  law  that  would  make  the 
owner  of  land  liable  for  setting  a  trap  there- 
on, baited  with  stinking  meat,  so  that  his 
neighbor's  dog,  attracted  by  his  natural  in- 
stincts, might  ran  into  it  and  be  killed ;  and 
which  would  exempt  him  from  liability  for 
the  consequences  of  leaving  exposed  and  un- 
guarded on  his  land  a  dangerous  machine,  so 
that  his  neighbor's  child,  attracted  to  It  and 
attempted  to  Intermeddle  with  it  by  Instincts 
equally  strong,  might  thereby  be  killed,  or 
maimed  for  life."  This  extract  Is  quoted  and 
Indorsed  by  the  Supreme  Court  of  the  United 
States  In  Union  Pacific  Railway  Company  v. 
McDonald,  152  U.  S.  262,  14  Sup.  Ct  619,  38 
L.  Ed.  434.  The  same  principle  Is  announced  In 
other  text-books:  Wharton  on  Negligence 
(2d  Ed.)  U  112,  343,  824a;  Beach  on  Con- 
tributory Negligence  (3d  Ed.)  8  204;  Bar- 
rows on  Negligence,  p.  69;  Bishop  on  Non- 
Contract  Law,  I  854. 

It  Is  unnecessary  to  discuss  the  doctrine 
of  the  turntable  cases.  It  has  been  thorough- 
ly discussed  by  both  the  English  and  the 
American  courts,  and  for  the  purposes  of  this 
case  nothing  need  be  added  to  the  reasoning 
of  those  cases.  It  does  not  deprive  the  land- 
owner of  the  use  of  his  premises  nor  make 
him  liable  for  their  condition  to  one  who  en- 
ters without  permission.  All  that  it  re- 
quires, and  which  humanity  demands,  is  that 
he  will  not  erect  upon  his  premises  a  dan- 
gerous machine  or  structure,  unguarded  or 
unprotected,  so  near  a  public  highway  that 
children  accustomed  to  frequent  the  high- 
way will  be  allured  or  enticed  Into  a  danger 
which  may  result  In  their  death.  The  doc- 
trine now  announced  by  the  majority  of  this 
court  will  require  the  people  In  the  densely 
populated  parts  of  the  city  of  Philadelphia 
to  keep  their  children  of  tender  age  at  all 
times  In  the  house  or  in  the  charge  of  a 
nurse.  The  playground  of  such  children 
must  be  In  the  house,  and  not  upon  the  pub- 
lic places,  even  the  parks  of  the  cities  of  the 
commonwealth.  They  cannot  be  permitted 
to  go  to  the  parks  for  recreation  or  play 
without  being  subjected  to  the  dangers  of 
the  traps  and  pitfalls  which  a  reckless  and 
heartless  owner  of  property  may  erect  or 
construct  With  a  small  expenditure  of  mon- 
ey, turntables  and  other  attractive  playthings 
for  children  may  be  guarded,  and  children 
at  play  may  be  protected  and  get  the  recrea- 
tion which  they  require.    Under  the  evidence 


in  this  case,  a  few  dollars  would  have  re- 
stored the  fence  surrounding  the  turntable, 
and  the  children  of  that  populous  neighbor- 
hood would  have  been  protected  from  the 
dangers  of  the  place.  I  cannot  agree  that 
the  thousands  of  people  who  live  in  the  city 
shall  be  required  to  keep  their  children  In 
their  houses  or  employ  nurses,  most  of  them 
Illy  able  to  bear  the  expense,  to  protect  their 
children,  when  such  protection  could  be  given 
by  the  owner  of  the  premises  with  a  small 
expenditure  of  money.  It  seems  to  me  a  sac- 
rifice of  humanity  to  the  greed  of  commer- 
cialism. 

The  doctrine  announced  In  the  majority 
opinion  is  unquestionably  a  departure  from 
the  settled  law  of  this  commonwealth.  It  Is 
substantially  the  doctrine  of  the  dissenting 
opinion  In  Duffy  v.  Sable  Iron  Works,  210 
Pa.  326,  59  Atl.  1100,  filed  less  than  three 
years  ago.  It  is  not  In  accord  with  our  own 
cases  or  with  those  of  the  overwhelming  ma- 
jority of  the  either  states.  It  is  in  conflict 
with  the  decisions  of  all  the  federal  courts 
of  this  country,  and  It  Is  condemned  by  the 
courts  of  England. 

For  the  reasons  stated,  I  would  affirm  the 
Judgment  of  the  court  below. 


(218  Pa.  481) 
In  re  ROBINSON'S  TRUST. 
(Supreme  Court  of  Pennsylvania.    June  4,  1907.) 

Like  Tenants— Income— Scrip  Dividends. 

A  corporation  expended  a  portion  of  its  in- 
come, otherwise  applicable  to  the  dividends,  to 
the  purchase  of  real  estate  and  permanent  im- 
provements, and  issued  to  its  stockholders  divi- 
dends and  obligations  equal  to  the  amount  so 
spent  Held,  that  such  obligations  are  Bcrip 
dividends,  and  are  the  property  of  the  life  ten- 
ant, rather  than  remaindermen,  under  a  deed  of 
trust  directing  that  all  dividends  on  stock, 
whether  in  money  or  scrip,  were  to  go  to  the 
life  tenant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {  586.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

In  the  matter  of  the  trust  created  by  Mon- 
cure  Robinson.  From  an  order  dismissing 
exceptions  to  auditor's  report  Hamilton  M. 
Barksdale,  executor  of  the  will  of  Susan  Mo 
Farland,  deceased,  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

John  Cadwalader,  Jr.,  for  appellant  Hen- 
ry C.  Boyer,  for  appellees. 

POTTER,  J.  The  question  presented  for 
determination  by  this  appeal  Is  whether  cer- 
tain so-called  dividend  obligations.  Issued  by 
the  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company  to  its  stockholders,  were 
In  fact  "dividends"  upon  the  capital  stock, 
and  as  such  to  be  properly  awarded  to  the 
life  tenant  or  whether  they  in  reality  consti- 
tuted a  division  of  the  capital,  which  should 
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properly  go  to  those  entitled  to  take  in  re- 
mainder. 

On  February  21,  1881,  Moncure  Robinson, 
Sr.,  a  resident  of  Philadelphia,  executed  a 
deed  of  trust,  under  which  he  assigned  to  his 
son,  Moncure  Robinson,  Jr.,  In  trust  for  Su- 
san McFarland,  20  shares  of  the  common 
stock  of  the  Richmond,  Fredericksburg  & 
Potomac  Railroad  Company,  "to  receive  any 
dividends  which  may  be  made  on  the  shares 
of  stock  above  mentioned,  whether  in  money 
or  scrip  of  any  description,  and  pay  over  or 
transfer  the  same  to  the  said  Susan  McFar- 
land, for  the  term  of  five  years  from  this 
date,  at  the  expiration  of  which  period  he 
Is  authorized  to  transfer  the  said  shares  of 
stock  on  the  books  of  the  said  company  to  the 
said  Susan  McFarland,  if  in  his  opinion  It 
should  be  advisable  for  him,  In  the  interest 
of  the  said  Susan  McFarland,  to  do  so.  If 
at  the  expiration  of  the  said  term  of  five 
years  It  should  seem  to  him,  in  the  Interest 
of  the  said  Susan  McFarland,  not  advisable  to 
transfer  the  said  shares  to  her,  he  Is  then  au- 
thorized to  hold  the  same  under  this  trust  such 
longer  period  as  he  may  deem  It  best,  for  the 
interest  of  the  said  Susan  McFarland,  to  do 
so.  In  the  event  of  the  said  Susan  McFar- 
land dying  without  children,  the  shares  here- 
by conveyed  are  to  be  retransferred  to  the 
said  Moncure  Robinson  (the  signer  of  this 
Instrument)  in  fee  simple  or  absolute  proper- 
ty, if  he  be  then  living,  or,  if  he  be  not  liv- 
ing, to  his  widow,  Mrs.  Charlotte  R.  Robin- 
son, or,  if  neither  be  living,  to  their  personal 
representatives."  Some  nine  months  after 
the  creation  of  this  trust  the  railroad  com- 
pany Issued  what  were  known  as  "dividend 
obligations,"  to  an  amount  equal  to  70  per 
cent  of  the  par  value  of  the  common  stock  of 
the  company ;  and  of  these  obligations  $1,400 
in  par  value  came  into  the  hands  of  Moncure 
Robinson,  Jr.,  as  trustee  for  Susan  McFar- 
land. Upon  these  dividend  obligations  a  divi- 
dend of  like  amount  to  that  payable  on  the 
common  stock  of  said  company  was  payable. 
The  income  of  the  20  shares  of  common  stock 
aforesaid  and  the  dividends  upon  the  divi- 
dend obligations  were  paid  to  Susan  McFar- 
land, the  cestui  que  trust,  during  the  period 
of  five  years  provided  for  In  the  trust  deed. 
In  the  exercise  of  his  discretion  the  trustee 
elected  not  to  transfer  the  stock  absolutely 
to  Susan  McFarland,  and  the  trust  was  con- 
tinued until  her  death  on  September  10, 
1905. 

Moncure  Robinson,  Jr.,  died  December  13, 
1896,  and  the  court,  under  the  petition  of 
Susan  McFarland,  substituted  Charles  Chaun- 
cey,  Esq.,  the  present  trustee.  Moncure  Rob- 
inson, Sr.,  lived  more  than  20  years  after  the 
creation  of  the  trust,  and  died  November  10, 
1901 ;  and  his  widow  died  August  17,  1905. 
Under  the  Instrument  creating  the  trust,  "the 
said  shares"  go  to  "the  personal  representa- 
tives" of  Moncure  Robinson,  Sr.,  and  Char- 
lotte R.  Robinson,  his  wife.  The  account  of 
the  trustee,  as  filed,   showed  a  balance  of 


cash  for  distribution  realized  from  the  sale 
of  the  securities  which  formed  the  corpus  of 
the  estate,  and  in  addition  he  reported  the 
dividend  obligations,  which  have  been  held 
intact,  amounting  to  $1,400  par  value.  The 
account  was  referred  for  audit  and  distribu- 
tion to  Henry  G.  Swayne,  Esq.,  and  he  con- 
cluded that  the  facts  of  the  case  brought  it 
within  the  rule  which  has  often  been  applied 
to  trusts  created  by  will,  under  which  un- 
divided profits,  as  between  life  tenant  and 
remainderman,  are  apportioned  as  of  the 
date  when  the  trust  begins.  He  therefore 
awarded  the  proceeds  of  the  dividend  obliga- 
tions, less  a  small  amount  accruing  after  the 
trust  began,  to  the  persons  entitled  to  take  in 
remainder  under  the  deed.  The  court  be- 
low dismissed  exceptions  to  the  ruling  of  the 
auditor,  and  confirmed  his  report  This  ap- 
peal is  by  the  executor  of  the  life  tenant 

It  appeared  from  the  testimony  before  the 
auditor,  that  the  settlor,  Moncure  Robinson, 
Sr.,  was  a  large  stockholder  in  the  railroad 
company  at  the  time  the  trust  was  created; 
and  it  is  argued  by  counsel  for  the  appel- 
lant that  he  was  presumably  familiar  with 
the  company's  condition,  and  the  probability 
that  in  the  near  future  there  would  be  a 
distribution  of  the  undivided  profits  by 
means  of  these  dividend  obligations.  Under 
the  language  of  the  trust  deed,  all  dividends 
on  the  stock,  whether  In  money  or  scrip  of 
any  description,  were  to  go  to  the  life  tenant 
The  so-called  dividend  obligations  were  is- 
sued In  pursuance  of  a  resolution  by  the 
board  of  directors  reciting  that  the  net  prof- 
Its,  which  might  have  been  paid  to  the  hold- 
ers of  the  common  stock,  had  been  appro- 
priated during  several  years  to  the  purchase 
of  real  estate  and  in  making  permanent  Im- 
provements, and,  for  the  purpose  of  dividing 
among  the  common  stockholders  the  amount 
thus  withheld,  these  dividend  obligations,  or 
dividend  certificates,  were  Issued,  which  en- 
titled the  holder  to  receive  an  amount  equal 
to  the  dividend  paid  upon  the  same  number 
of  shares  of  common  stock,  and  also  to 
share  In  a  corresponding  proportion  in  any 
division  of  the  assets  of  the  company.  If 
these  profits  had  been  paid  out  from  year 
to  year  to  the  common  stockholders,  as  they 
might  confessedly  have  been,  no  one  iwould 
have  suggested  that  they  constituted  a  divi- 
sion of  the  capital  stock.  What  difference 
did  it  make  that,  having  been  allowed  to 
accumulate  during  a  series  of  years,  they 
were  finally  distributed  by  means  of  these 
certificates  In  a  lump  sum?  The  fund  had 
been  created  by  the  net  earnings  of  the  cor- 
poration, and  It  was  held  as  part  of  the  gen- 
eral assets,  until  in  the  Judgment  of  the  di- 
rectors the  time  came  when  it  was  proper  to 
distribute  It  among  the  stockholders  from 
whom  It  had  been  withheld.  The  capital  of 
the  company  was  not  diminished  by  this  ac- 
tion. The  method  employed  was  simply  a 
mode  of  distributing  the  profits  earned  by 
the  employment  of  the  capital  during  an  ex- 
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tended  period,  and  which  had  in  the  mean- 
time been  nsed  In  the  purchase  of  real  estate 
and  In  permanent  Improvements. 

The  certificates  were  clearly  scrip  divi- 
dends. "A  scrip  dividend  Is  a  divident  of 
certificates,  giving  the  holder  certain  rights 
which  are  specified  In  the  certificate  Itself. 
These  dividends  are  usually  declared  when 
the  company  has  profits  which  are  not  In  the 
shape  of  money,  but  are  in  other  forms  of 
property,  and  the  company  wishes  to  antici- 
pate the  time  when  the  property  may  be 
soldy  for  cash,  and  the  cash  distributed  by 
a  money  dividend.  •  *  *  Sometimes  ttie 
certificate  so  far  partakes  of  the  character 
of  a  certificate  of  stock  as  to  entitle  the 
holder  to  dividends.'-  Cook  on  Corporations, 
§  535.  See,  also,  note  to  same,  as  follows: 
"A  dividend  of  scrip — 1.  e.,  a  paper  entitling 
the  holder  to  dividends  equal  to  dividends 
thereafter  declared  on  the  capital  stock — is 
practically  a  stock  dividend,  except  that  the 
scrip  cannot  vote,  and  provision  Is  general- 
ly made  for  taking  It  up  in  some  manner. 
Such  a  dividend  was  Involved  in  Gordon  v. 
Richmond,  etc.,  R.  R.  Co.,  78  Va.  501."  That 
case  related  to  the  Identical  "dividend  ob- 
ligations" which  are  now  in  question  here. 
"Dividends  whether  declared  in  cash,  in 
scrip,  or  in  new  shares,  are  presumptively 
dividends  of  profits,  since  a  corporation  has 
no  power  to  make  a  dividend  of  its  capital 
stock  except  In  liquidation.  We  may  con- 
clude, therefore,  on  principle  that  presum- 
tlvely  every  dividend,  whether  in  cash,  in 
scrip,  or  in  new  shares,  goes  to  him  who 
was  the  beneficial  holder  of  the  shares  at 
the  time  when  it  was  declared.  This  will 
carry  every  dividend  presumptively  to  the 
life  tenant,  Instead  of  to  the  remainderman." 
Thompson  on  Corporations,  5  2193.  It  is 
true  that  the  presumption  often  yields,  upon 
inquiry  into  the  real  substance  of  the  trans- 
action; but  in  the  present  case  such  Inquiry 
shows  no  reason  Why  the  presumption 
should  yield.  Of  course,  the  payment  of 
any  dividend  by  a  corporation  In  active  oper- 
ation takes  away  a  portion  of  the  assets 
which  have  been  temporarily  increased  by 
the  earnings,  and  just  to  that  extent  the 
value  of  the  shares  in  the  market  may  be 
lessened.  But  that  fact  is  of  no  relevancy 
in  determining  the  question  of  whether  the 
dividend  is  to  be  regarded  as  income  to  the 
life  tenant  or  as  capital  for  the  remainder- 
man. That  question  Is  to  be  determined  by 
the  origin  of  the  fund  from  which  the  divi- 
dend is  paid.  Lowry  v.  Farmers'  Loan  & 
Trust  Co.,  172  N.  Y.  137,  64  N.  E.  796.  It 
is  admitted  that  the  fund  here  for  distribu- 
tion was  made  up  of  net  earnings  or  profits, 
which  were  avowedly  disbursed  as  such  by 
the  directors  of  the  company,  in  the  form  of 
scrip  dividends.  They  are  therefore  prop- 
erly to  be  regarded  as  Income,  and  not  as 
capital. 

The  trust  In  this  case  was  created  by  deed, 


to  take  effect  at  once,  and  was  not  post- 
poned, as  where  a  trust  is  created  by  will, 
to  take  effect  only  upon  the  death  of  the  tes- 
tator, It  may  be  years  afterwards.  But, 
aside  from  this,  it  is  safe  to  say  that  in 
every  case  the  intention  of  the  settlor  of 
the  trust,  so  far  as  it  can  be  ascertained, 
must  control.  "The  intent  of  the  grantor, 
or  testator,  Is  the  pole  star,  and  will  be  car- 
ried out  by  the  courts."  Cook  on  Corpora- 
tions, §  557.  The  intent  of  the  grantor  here, 
which  he  plainly  expressed,  was  that  all  div- 
idends declared  upon  the  stock  In  question, 
of  whatever  nature,  were  to  go  to  Susan 
McFarland.  If  declared  In  cash,  they  were, 
In  the  language  of  the  deed,  to  be  "paid" 
over.  If  In  scrip  of  any  description,  they 
were  to  be  "transferred."  Our  consideration 
of  the  Instrument  creating  the  trust  leads  us 
to  the  conclusion  that  the  term  "scrip  of 
any  description,"  used  therein,  Includes  the 
so-called  "dividend  obligations,"  and  that  the 
Intention  of  the  grantor  was  that  they 
should  go  to  the  life  tenant. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  record  is  remitted,  that  dis- 
tribution may  be  made  in  accordance  with 
this  opinion. 


(508  Pa.  483) 

DAVIS  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.   June  8, 1907.) 

Negxigenck— What  Constitutes. 

A  railroad  company  is  not  negligent  in  re- 
moving bags  of  phosphate  from  a  station,  in  the 
course  of  affairs,  and  piling  them  on  its  own 
premises  abutting  on  a  public  highway,  and  cov- 
ering them  with  tin,  the  glare  of  which  from 
the  sunlight  frightens  a  horse  and  injures  the 
person  driving  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  54.] 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Chester  County. 

Action  by  Charles  W.  Davis  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  ELKIN, 
JJ. 

John  J.  'Plnkerton,  for  appellant  A.  M. 
Holding,  for  appellee. 


ELKIN,  J.  In  the  consideration  of  this 
case  it  must  not  be  overlooked  that  no  ques- 
tion involving  the  duties  or  liabilities  of  a 
common  carrier  arises.  The  appellant  must 
be  treated  as  an  individual  owner  of  land, 
subject  to  no  higher  degree  of  care,  nor  li- 
able in  any  other  manner  than  a  private  own- 
er of  real  estate  abutting  on  the  public  high- 
way. The  rule  established  in  this  case  will 
apply  generally  to  the  owners  of  real  estate 
throughout  the  commonwealth. 

The  appellant  waB  rebuilding  its  freight 
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warehouse  at  a  certain  station  along  Its  lines. 
To  enable  it  to  proceed  with  this  work  It  be- 
came necessary  to  temporarily  remove  the 
goods  and  merchandise  deposited  In  the 
freight  station  from  the  inside  of  the  build- 
ing. On  the  evening  of  December  1, 1905,  Are 
bags  of  phosphate  were  taken  from  the  inside 
of  the  warehouse  and  temporarily  placed  out- 
side on  the  premises  of  the  defendant  com- 
pany. Three  of  the  sacks  were  placed  upon 
the  ground,  the  remaining  two  on  top  of  them, 
and  as  a  protection  against  the  rain  and 
weather  the  five  sacks  thus  placed  were  cov- 
ered with  a  piece  of  old  tin  roofing,  painted 
side  down  and  bright  side  up.  It  became 
necessary  to  remove  the  sacks  of  phosphate 
from  the  Inside  of  the  station,  because,  the  old 
building  was  being  torn  down  while  the  new 
warehouse  was  In  course  of  construction.  The 
sacks  of  phosphate  were  deposited  upon  the 
premises  of  the  defendant  company  25  feet 
distant  from  the  middle  of  the  public  high- 
way and  7%  feet  from  the  side  of  the  road. 
On  the  following  morning,  about  sunrise,  the 
appellee  was  driving  along  the  public  high- 
way, and  when  at  a  point  about  50  feet  away 
from  the  place  where  the  phosphate  was  plied 
up  his  horse  shied,  made  a  sudden  plunge  to- 
the  side  of  the  road,  where  the  wheels  of  his 
wagon  struck  some  flagstones  crossing  the 
ditch,  the  singletree  broke,  he  was  thrown 
out,  and  sustained  the  Injuries  for  which 
damages  are  claimed  in  thla'actlon.  The  neg- 
ligence charged  In  the  statement  of  claim  was 
that  the  defendant  had  so  negligently  and 
carelessly  placed  the  bags  of  phosphate,  cov- 
ered with  the  tin  roofing,  near  the  public  high- 
way, as  to  frighten  ordinarily  gentle  and 
well-trained  horses.  The  case  was  tried  In  the 
court  below,  and  is  argued  here,  on  the  theory 
that  the  negligence  consisted  in  covering  the 
bags  of  phosphate  with  tin  roofing  bright  side 
up,  so  that  the  horse  took  fright  at  the  glare 
or  reflection  of  the  rays  of  the  sun  across  the 
highway,  thus  causing  the  injuries  about 
which  complaint  is  made. 

The  burden  Is  on  the  plaintiff  in  every  such 
case  to  affirmatively  prove  the  negligent  acts 
complained  of.  In  this  case  the  only  evidence 
offered  on  the  question  of  negligence  was 
that  which  established  the  facts  hereinbefore 
recited.  Are  these  facts  sufficient  to  convict 
the  appellant  of  negligence?  What  act  was 
done  In  this  case  to  justify  a  finding  that 
ordinary  care  had  not  been  exercised  under 
the  circumstances?  Appellant  was  the  cus- 
todian of  the  phosphate  and  owner  of  the  tin 
roofing.  It  certainly  cannot  be  seriously  con- 
tended that  the  defendant  company  did  not 
have  the  right  to  carry  the  bags  of  phosphate 
from  the  Inside  of  the  building  and  deposit 
them  temporarily  on  its  own  premises  on  the 
outside,  or  that  for  the  purpose  of  protecting 
them  from  the  rain  It  could  not  cover  them 
with  the  tin  roofing.  Nor  do  we  think  that 
the  glare  of  sunlight  theory,  on  which  appel- 
lee relies  to  sustain  this  action,  is  sound  in 


principle.  It  burdens  an  owner  of  real  estate 
with  too  high  a  degree  of  care,  and  is  not 
sustained  by  either  reason  or  authority.  Such 
a  rule  would  make  it  the  duty  of  appellant 
in  this  case,  and  an  owner  of  real  estate  In 
every  case,  to  anticipate  that  during  the  time 
the  particular  thing  made  of  tin  was  placed 
on  Its  or  his  own  premises  a  horse  might  be 
driven  along  the  public  road  while  the  sun 
was  shining,  and  that  the  rays  of  sunlight 
might  strike  the  tin  object  at  such  an  angle 
as  to  reflect  their  light  across  the  highway  In 
a  manner  calculated  to  frighten  horses.  Such 
a  degree  of  care  is  not  required,  even  as  be- 
tween master  and  servant;  much  less  be- 
tween parties  where  no  such  relation  exists. 
It  will  not  do  to  say  that  a  tinsmith  may  not 
exhibit  his  wares  on  his  own  premises ;  or  a 
blacksmith  may  not  store  farm  utensils,  ma- 
chinery, or  other  things  brought  to  him  for 
repair,  around  his  forge ;  or  that  a  merchant 
may  not  display  his  goods  on  his  own  prop- 
erty ;  or  that  a  farmer  may  not  pile  sacks  of 
fertilizer  or  grain  in  his  own  fields,  and,  If 
need  be,  cover  them  with  a  tin  roof,  without 
being  mulcted  In  damages  because  a  horse, 
well  broken  or  otherwise,  happens  to  shy  at 
them  while  being  driven  on  the  highway 
nearby.  These  are  the  ordinary  risks  in 
everyday  life*  which  must  be  assumed  by  the 
individual  who  drives  his  horse  on  the  public 
road.  If  the  horse  shies  at  objects,  not  ex- 
traordinary and  frightful  In  construction  or 
operation,  placed  on  the  premises  in  the  usual 
course  of  business  of  the  abutting  property 
owner,  and  Injuries  result  to  a  traveler  on 
the  highway,  they  are  damnum  absque  in- 
juria. 

It  seems  to  be  conceded  by  the  learned  coun- 
sel for  appellee  that  the  only  ground  upon 
which  a  recovery  can  be  sustained  in  this 
case  Is  that  appellant  failed  to  exercise  or- 
dinary care,  because  the  tin  roofing  was  plac- 
ed on  the  sacks  bright  side  up.  Our  cases 
would  be  examined  in  vain  for  authority  to 
support  this  position.  We  cannot  believe 
there  is  authority  in  any  jurisdiction  for 
holding  a  person  guilty  of  negligence  and  li- 
able in  damages  because  be  placed  on  his  own 
premises  a  piece  of  tin  roofing  down  side  up. 
Instead  of  down  side  down.  Suppose  both 
sides  of  the  tin  roofing  were  bright,  neither 
side  painted ;  could  It  then  be  said  to  be  neg- 
ligence because  It  was  used  as  a  covering  for 
the  bags?  Certainly  not  The  appellant  owed 
the  appellee  no  duty,  except  that  as  au  abut- 
ting property  owner  It  could  not  so  recklessly, 
or  wantonly,  or  negligently  make  use  of  its 
property  as  to  Interfere  with  his  rights  on 
the  highway.  Every  case  of  this  character 
is  based  on  the  theory  that  the  defendant  has 
been  negligent  in  the  performance  of  a  duty 
owed  the  complaining  party.  -If  no  duty  is 
owed,  there  can  be  no  negligence  In  failing  to 
perform  it;  or,  If  the  alleged  duty  Bets  up  a 
higher  standard  of  care  than  the  law  requires, 
failure  to  observe  It  will  not  make  the  party 
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bo  falling  answerable  In  damages.  A  farmer 
preparing  his  fields  for  the  sowing  certainly 
has  the  right  to  pile  a  few  sacks  of  grain  In 
the  fence  corner  without  being  liable  for 
damages  because  a  horse  driven  along  the 
highway  shies  at  them.  The  principle  Is  very 
well  stated  by  Mr.  Justice  Green  in  Plolett  v. 
Simmers,  106  Pa.  95,  51  Am.  Rep.  496,  where- 
in It  was  said :  "If  a  farmer  may  not  have  a 
barrel  of  elder,  a  bag  of  potatoes,  a  horse 
power,  a  wheelbarrow,  or  a  wagon  standing 
on  his  own  premises  by  the  side  of  a  highway, 
except  at  the  risk  of  having  his  estate  swept 
away  in  an  action  for  damages  occasioned  by 
the  fright  of  an  unruly  horse,  the  vocation  of 
agriculture  will  become  perilous  indeed." 
The  principle  is  freely  conceded  that  every 
person  must  so  use  his  own  property  as  not 
to  Injure  others,  and  If  he  In  a  reckless,  wan- 
ton, and  willfully  negligent  mnnner  makes 
such  use  of  his  property  as  to  injure  others 
he  may  be  held  liable  In  damages.  It  Is 
equally  true,  however,  that  an  owner  of  real 
estate  has  the  right  to  use  his  property  for 
every  lawful  purpose  for  which  he  may  de- 
sire to  use  it,  and  is  only  required  to  exercise 
ordinary  care  in  that  use,  In  order  to  relieve 
him  from  liability  for  damages  on  account  of 
injuries  incidentally  resulting  to  a  traveler 
on  the  highway. 

Judgment  reversed,  and  is  here  entered  for 
defendant 

MESTREZAT,  J.,  dissents. 


(218  Pa.  506) 

AGNBW  v.  ALBERT  LEWIS  LUMBER  A 
MFG.  CO. 

(Supreme  Court  of  Pennsylvania.    June  4. 
1907.) 

Tbespass— Bound abies— Question  fob  JubY. 
In  an  action  to  recover  treble  damages,  un- 
der the  act  of  March  29,  1824  (P.  L.  152),  for 
cutting  and  conversion  of  timber,  where  the  dis- 
pute relates  to  the  boundaries  of  land,  and  the 
oral  testimony  is  conflicting,  the  court  commits 
no  error  in  submitting  the  case  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trespass,  i  150.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Harper  W.  Agnew  against  the 
Albert  Lewis  Lumber  &  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  MITCHELL,  C  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

George  R.  Bedford,  Andrew  H.  McOlln- 
tock,  and  John  T.  Lenahan,  for  appellant 
Q.  A.  Gates  and  James  L.  Lenahan,  for  ap- 
pellee. 


POTTER,  J.  This  was  an  action  of  tres- 
pass to  recover  treble  damages  under  the 
provisions  of  the  act  of  March  29,  1824  (P.  L. 


152),  for  the  cutting  and  conversion  of  tim- 
ber by  defendant  upon  land  alleged  by  plain- 
tiff to  belong  to  him.  The  cutting  and  con- 
version of  the  timber  was  admitted,  but  de- 
fendant claimed  that  the  land  upon  which 
It  grew  was  its  property,  and  not  the  prop- 
erty of  plaintiff.  The  question  tried,  there- 
fore, was  whether  this  land,  between  23  and 
24  acres  In  extent  belonged  to  plaintiff  or 
not 

The  evidence  showed  that  on  February  26, 
1793,  warrants  were  issued  by  the  common- 
wealth to  Isaac  Bump  and  18  others  for  as 
many  adjoining  tracts  of  land  in  Luzerne 
county,  of  400  acres  each,  and  that  In  1795 
these  were  surveyed  as  a  block.  One  of 
these  warrants  was  Issued  to  George  Bump, 
and  the  eastern  half  of  George  Bump's  tract 
at  the  time  of  the  alleged  trespass  had  be- 
come vested  In  plaintiff.  The  land  Imme- 
diately adjoining  this  tract  upon  the  north, 
which  was  also  Included  In  the  original  block 
surveyed,  was  owned  at  that  time  by  defend- 
ant The  question  in  dispute  was  the  loca- 
tion of  the  George  Bump  tract;  plaintiff 
contending  that  it  ran  48.8  perches  further 
north  than  was  admitted  by  defendant  In 
support  of  his  contention,  plaintiff  called 
three  surveyors — Henry  Colt  who  made  a 
survey  of  the  George  Bump  tract  in  1857; 
S.  J.  Pealer,  who  surveyed  It  In  1893  and 
1895  and  again  In  1902,  1903,  1904,  and  1905; 
and  James  Crockett,  who  assisted  Pealer  In 
the  survey  in  1902.  These  surveyors,  begin- 
ning with  marks  on  the  ground  at  the  south 
line  of  the  track,  located  the  north  line  in 
accordance  with  plaintiff's  contention.  De- 
fendant called  as  witnesses  several  survey- 
ors, who,  starting  from  marks  in  the  north- 
west lines  of  the  original  block  survey,  lo- 
cated the  southern  boundary  of  the  tract  of 
defendant  and  adjacent  tracts,  at  a  distance 
of  48.8  perches  south  of  the  line  claimed  by 
plaintiff  to  be  his  northern  boundary.  The 
earliest  of  these  surveys  was  in  1871.  There 
was  much  uncertainty  as  to  the  marks  tes- 
tified to  on  both  sides,  because  a  survey  of 
land  adjoining  this  block  had  been  made  in 
1793,  and  it  was  sometimes  difficult  to  dis- 
tinguish between  the  work  done  at  these 
respective  dates.  Plaintiff  also  claimed  title 
to  the  land  In  dispute  by  adverse  possession, 
but  the  court  below  held  that  there  was  not 
sufficient  evidence  to  support  this  claim,  and 
so  instructed  the  jury.  The  court  declined  to 
give  binding  Instructions  for  either  plaintiff 
or  defendant  and  submitted  the  question  of 
the  correct  location  of  the  boundary  line  in 
dispute  to  the  jury,  who  found  for  plaintiff. 
Defendant  moved  for  judgment  in  its  favor 
non  obstante  veredicto,  but  the  court  over- 
ruled the  motion  and  directed  judgment  to  be 
entered  on  the  verdict  From  this  judgment 
defendant  appealed. 

The  only  question  raised  by  the  assign- 
ments of  error  and  argued  in  behalf  at 
appellant  is  whether  the  court  erred  In  re- 
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fusing  to  enter  Judgment  non  obstante  vere- 
dicto. A  careful  examination  of  the  evidence 
has  satisfied  us  that  the  trial  judge  pursued 
the  only  proper  course.  The  evidence  of  nei- 
ther party  was  conclusive,  but  there  was 
sufficient  to  support  a  verdict  for  the  plain- 
tiff. The  testimony  of  the  surveyors  as  to 
the  true  location  of  the  boundary  line  be- 
tween the  lands  of  plaintiff  and  defendant  is 
conflicting,  and  the  position  of  the  line  could 
not  be  settled  except  by  the  verdict  of  a 
Jury.  The  disputed  question  was  not  one 
of  law  for  the  court,  but  one  of  fact,  which 
the  Jury  only  could  determine.  To  take 
It  from  the  Jury  would  be  for  the  court  to 
assume  the  decision  of  an  Issue  of  fact,  where 
the  evidence  was  conflicting,  and  where  both 
sides  rested  their  claims  upon  oral  testi- 
mony. As  the  trial  judge  says  In  his  opin- 
ion: "It  was  claimed  by  the  defendant  that 
the  location  of  the  George  Bump  tract  must 
be  ascertained  by  the  rules  applicable  to  a 
block  survey,  and  evidence  was  introduced 
by  the  defendant  for  the  purpose  of  showing 
such  location  according  to  that  system.  It 
having  been  made  to  appear  that  said  tract 
Was  one  of  a  block  of  surveys,  the  jury  was 
Instructed  concerning  the  method  of  location 
>by  such  rules.  It  was,  however,  claimed 
by  the  plaintiff  that  the  George  Bump  tract 
could  be  located  by  the  Individual  system, 
and  he  offered  evidence  tending  to  show  orig- 
inal marks  in  the  lines,  or  one  line,  thereof, 
peculiar  to  that  tract.  Accordingly,  Instruc- 
tion as  to  the  rules  governing  in  such  case 
was  given  the  jury.  Thus  both  theories  were 
presented  In  the  charge  of  the  court"  As 
Justice  Gordon  said,  in  Jackson  v.  Lambert, 
121  Pa.  1S2,  15  Atl.  602 :  "The  question  re- 
gards location,  which  is  always  one  of  fact, 
hence,  one  about  which  a  surveyor  who  is 
properly  Instructed  concerning  the  facts  may 
always  give  his  opinion."  It  was  held,  in 
Brown  v.  Willey,  42  Pa.  205,  that,  where  a 
line' or  boundary  Is  disputed,  it  Is  always  a 
question  of  fact  for  a  jury.  In  Wilson  v. 
Marvin,  172  Pa.  30,  33  Atl.  275,  In  which  the 
boundary  of  a  warrant  was  disputed,  and 
the  plaintiff  fixed  the  boundary  by  measure- 
ment from  a  well-established  corner  of  a 
neighboring  warrant,  while  defendant  locat- 
ed it  by  marks  on  the  ground,  and  by  the 
north  line  of  another  warrant  adjoining  on 
the  south,  the  court  below  ■  did  what  appel- 
lant contends  It  should  have  done  here— dis- 
posed of  that  feature  of  the  case  as  matter 
of  law.  In  reversing  the  judgment.  Justice 
Williams,  speaking  for  this  court,  said  (page 
38  of  172  Pa.,  page  276  of  33  Atl.) :  "It  may 
be  that  the  learned  judge  reached  a  correct 
conclusion  upon  the  question  of  fact,  and  one 
that  would  have  been  reached  by  the  jury  if 
the  question  had  been  submitted  to  them. 
On  the  other  hand,  the  jury  may  have  found 
In  accordance  with  the  contention  of  the 
defendants.  There  was  evidence  bearing  up- 
•n  the  question  which  it  was  their  province 


to  weigh,  and  the  conclusion  from  which  It 
was  their  appropriate  function  to  draw,  and 
the  evidence  should  have  gone  to  them.  This 
case  was  otherwise  well  tried,  but  the  learned 
judge  erred  In  giving  a  binding  instruction 
to  the  Jury  to  find  in  favor  of  the  plaintiffs 
as  to  that  part  of  the  tract  involved  In  the 
controversy  over  the  location  of  the  south 
line." 

In  the  present  case,  both-  parties  rely  upon 
oral  testimony  to  establish  the  various  marks 
upon  the  ground,  and  the  details  of  the 
various  surveys  made,  and  the  courses  which 
were  run  by  the  different  surveyors.  Both 
sides  depend  also  upon  the  correctness  of 
the  calculations  and  measurements  of  the 
surveyors.  Upon  these  circumstances,  it 
would  have  been  manifest  error  to  have  tak- 
en the  case  from  the  Jury. 

The  case  was  tried  with  great  care  and 
precision,  and  the  judgment  is  affirmed. 


(OS  Pa.  «S) 
LEE  v.  HAMILTON. 

(Supreme  Court  of  Pennsylvania.   June  8, 1907.) 

Teust— Valid  Decxabahon. 

A  sister  held  title  to  a  farm  by  an  absolute 
deed  from  her  parents  in  consideration  of  their 
support  for  life,  and  during  such  time  sought 
financial  aid  from  one  of  her  brothers,  and  ex- 
ecuted a  writing  declaring  that  she  held  in  trust 
one  third  of  the  farm  for  one  brother  and  anoth- 
er third  for  the  second  brother,  and  covenant- 
ing to  convey  to  them  on  the  death  of  the  sur- 
viving parent.  Held,  a  valid  declaration  of 
trust,  which  could  be  enforced  after  the  death  of 
the  surviving  parent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  bis;, 
vol.  47,  Trusts,  §8  39,  40 J 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Action  by  Helen  A.  Lee  against  Caroline 
Hamilton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Alton  A.  Vosburg  and  Charles  W.  Daw- 
son, for  appellant  Clarance  Ballentine  and 
Everett  Warren,  for  appellee. 

BROWN,  J.  On  July  10,  1882,  Martin  Lee 
and  Jemima,  his  wife,  conveyed  to  their 
daughter,  Caroline  Hamilton  (then  Caroline 
Lindsay),  the  farm  in  dispute.  In  considera- 
tion of  such  conveyance  ehe  agreed  to  main- 
tain her  parents  as  long  as  they  lived.  Her 
mother  died  in  November,  1887.  On  the  day 
after  her  death  an  execution  was  issued  on 
a  Judgment  against  Martin  Lee,  and  under 
It  all  the  personal  property  on  the  farm  was 
seized  and  advertised  for  sale.  The  appel- 
lant bad  two  brothers,  Charles  E.  and  John 
Lee.  She  asked  Charles  to  assist  her  in  sav- 
ing the  personal  property  from  sale  by  the 
sheriff.  An  Interview  was  had  between 
them  on  November  21,  1887,  at  the  office  of 
Judge  Newcomb,   now   of  the  Lackawanna 
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common  pleas,  who  was  then  In  active  prac- 
tice. The  brother  was  disinclined  to  help 
her,  stating  that  if  the  property  seized  be- 
longed to  their  mother,  as  she  then  claimed, 
he  had  but  little  Interest  in  It,  and  that,  as 
she  bad  title  to  the  farm,  she  would  have 
to  take  care  of  the  personal  property  on  It 
as  best  she  could.  To  this  she  replied  that 
he  had  as  much  interest  in  the  farm  as  she, 
adding,  according  to  Judge  Newcomb's  tes- 
timony: "You  know  that  I  have  always  in- 
tended that  yon  and  John  should  both  have 
your  equal  share  after  the  old  folks  are  dead." 
After  some  further  discussion,  Charles  agreed 
that,  If  she  would  put  in  writing  what  she 
bad  said  abont  holding  the  property  until 
their  parents  were  dead,  when  he  and  John 
should  each  have  an  equal  third  with  her,  he 
would  help  her.  Thereupon  she  executed  the 
paper  upon  which  the  appellee  bases  her 
title  as  his  widow  and  devisee.  He  died  in 
1900.  In  1893  he  bought  out  the  Interest  of 
John  for  $1,000,  and  the  claim  of  the  appel- 
lee is  therefore  for  two-thirds  of  the  prop- 
erty. 

The  paper  executed  by  the  appellant  on 
November  21,  1887,  after  reciting  the  con- 
veyance  to  her  by  her  parents,  contains  the 
following  declaration:  "Now,  know  ye,  that 
I,  the  said  Caroline  Lindsay,  do  by  these 
presents  make  known,  admit  and  declare, 
that  said  premises  were  so  conveyed  to  me 
and  that  I  now  hold  one  undivided  third 
part  of  the  same  in  trust  only  for  the  sole 
use  and  benefit  of  Charles  B.  Lee,  his  heirs 
and  assigns,  and  one  other  undivided  third 
part  thereof  in  trust  only  for  the  sole ..use 
and  benefit  of  John  Lee,  his  heirs  and  as- 
signs, both  of  said  cestui  que  trnstent  being 
my  brothers,  and-  that  I  have  no  beneficial 
Interest  in  either  of  said  purparts  of  said 
premises.  And  I  do  for  myself,  my  heirs, 
executors  and  administrators  covenant  and 
agree,  to  and  with  the  said  Charles  E.  Lee 
and  John  Lee,  and  each  of  them,  and  each 
of  their  executors,  administrators,  heirs  and 
assigns  that  I  or  my  heirs  shall  and  will 
convey  the  said  purparts  upon  the  death  of 
my  father,  Martin  Lee,  to  Charles  Lee  and 
John  Lee,  their  heirs  and  assigns,  as  they 
may  direct"  After  the  execution'  and  de- 
livery of  this  paper  to  Charles,  he  carried 
out  his  agreement  to  save  the  personal  prop 
erty  for  his  sister  by. buying  it  in  for  her 
at  the  sheriff's  sale  and  leaving  it  on '  the 
premises.  Be  subsequently  paid  off  a  judg- 
ment against  the  farm  for  $3,000,  which  was 
a  lien  upon  it  at  the  time  the  appellant  ac- 
quired title.  She  and  her  father  lived  on 
the  premises  together  until  the  tatter's  death 
In  1892,  and  Charles  permitted  her  to  remain 
in  possession  of  It  during  his  lifetime.  Ac- 
cording to  the  testimony,  she  offered  to  sell 
her  third  to  htm  on  several  occasions,  but 
he  was  unwilling  to  buy  It  at  the  price  she 
asked  for  it.  After  his  death  she  claimed 
title  to  the  whole  farm,  and  this  action  wag 


brought;  resulting  in  a  verdict  In  favor  of 
the  plaintiff.  > 

One  of  the  objections  made  on  the  trial  by 
the  defendant  to  the  admission  of  the  paper 
executed  by  her  on  November  21,  1887,  was 
that  at  that  time  she  was  a  married  woman, 
and  her  husband  had  not  joined  in  it  There 
was  proof  that  Alexander  Lindsay,  to  whom 
she  was  married  August  3,  1865,  deserted 
her  a  very  short  time  afte^  their  marriage; 
her  own  testimony  being  that  he  lived  with 
her  but  six  weeks.  The  proof  of  the  bus- 
band's  desertion  was  most  convincing;  but 
the  question  was  submitted  to  the  jury  un- 
der Instructions  that,  if  they  found  he  had 
deserted  her,  the  paper  was  valid  under  the 
act  of  May  4,  1855  (P.  L.  430).  Another  ob- 
jection was  that  It  had  been  procured  from 
her  by  duress  resulting  from  threats  of  phys- 
ical violence  by  her  brothers.  This  question 
was  also  submitted  to  the  jury,  but  upon  evi- 
dence of  shadowy  character.  On  this  appeal 
neither  of  these  objections  is  made,  and  we 
need  not  therefore  consider  them.  The  con- 
tention of  the  appellant  is  that  the  instru- 
ment is  but  a  contract  for  the  sale  of  real 
estate,  and,  as  the  appellee  introduced  parol 
evidence  to  show  Its  terms  and  the  consider- 
ation for  it,  it  became  a  parol  contract,  not 
enforceable  under  the  statute  of  frauds. 

When  Charles  Lee  was  importuned  by  his 
sister  to  come  to  her  relief,  and  he  was  un- 
willing to  do  so  for  the  reason  given  by  him; 
he  did  not  finally  agree  to  help  her,  because 
she  said  she  intended  to  give.  two;thirds.  of 
the  farm  to  him  and  his .  brother  upon  the 
death  of  their  parents,  or  In  consideration  of 
any  agreement  by  her  to  convey  such  inter- 
est to  them,  but  upon  her  agreement  to  de- 
clare, in  writing,  that  she  held  and  'Would 
hold  title  to  two-thirds  of  the  farm  In  trust 
for  them,  and  this  she  then  did'  in  'consider- 
ation of  his  agreement  to  help  her,  which  he 
carried  out. '  The  paper  cannot  be  regarded 
as  a  valid  declaration  of  an  existing  trust 
that  had  been  created  by  the  parents  on 
July  10,  1882,  for  such  a  declaration,  made 
in  November,  1887,  more  than  five  years  af- 
terwards, would  be  of  no  validity  under  the 
act  of  April  22,  1858  (P.  L.  532);  but  in  No- 
vember, 1887,  the  appellant,  as  the  sole  and 
absolute  owner  of  the  property,  was.  com- 
petent to  create  and  declare  a  trust  in  it  for 
her  brothers,  and  she  did  so  for  a  valuable 
consideration  moving  her.  She  made  no 
agreement  to  sell  to  them,  nor  was  her 
agreement  merely  to  execute  to  each  of  them 
at  some  future  time  a  deed  for  an  interest 
in  the  property.  It  was  a  solemn  declara- 
tion that  then,  on  November  21,  1887,  In 
consideration  of  the  agreement  of  her  broth- 
er Charles  to  help  her,  she  held,  and  would 
continue  to  hold,  title  to  two-thirds  of  the 
farm  in  trust  as  trustee  for  her  two  broth- 
ers. In  giving  this  effect  to  ber  words, 
which  is  claimed  for  them  by  the -appellee, 
we  but  attribute  to  them  their  literal  mean- 
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lng,  and  In  doing  so  are  carrying  out  the 
clearly  expressed  Intention  of  the  appellant 
at  the  time  she  used  them.  The  learned  trial 
judge  below,  In  his  opinion  overruling  the 
motion  for  a  new  trial,  correctly  held  that 
"the  Instrument  In  question  creates  a  trust 
as  of  its  date,  based  upon  a  sufficient  and 
legal  consideration,"  and  this  ejectment  was 
the  proper  remedy  to  enforce  appellee's 
rights  as  the  owner  of  two-thirds  of  the 
property,  which  vested  in  her  husband  and 
his  brother  under  the  appellant's  declaration 
of  trust  Bacon's  Appeal,  57  Pa.  504;  Rife 
v.  Geyer,  58  Pa.  393,  98  Am.  Dec.  351. 
Judgment  affirmed. 


(218  Pa.  499) 

STEOMAIER  v.  GOERINGER,  Controller. 
(Supreme  Court  of  Pennsylvania.    June  8, 1907.) 

1.  Municipal  Corporations— Issue  op  War- 
rants—Presentation  of  Vouchers. 

Where  a  city  of  the  third  class  votes  money 
for  a  public  celebration,  and  directs  such  money 
shall  be  paid  to  the  treasurer  of  a  committee  of 
private  citizens  having  charge  of  the  celebra- 
tion, the  treasurer  cannot  demand  that  the  city 
controller  countersign  warrants  for  such  ap- 
propriation without  showing  that  he  had  pre- 
sented proper  vouchers  showing  in  what  way  the 
money  had  been  expended. 

2.  Mandamus— To  Public  Officer. 

Where  mandamus  is  sought  by  a  private  re- 
lator against  a  public  officer,  the  burden  is  on 
the  relator  to  snow  any  prerequisite  condition 
necessary  to  compel  such  action,  and  that,  after 
making  demand,  performance  was  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Mandamus,  {  372.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Petition  by  Qeorge  J.  Stegmaler,  treasurer 
of  committee,  against  Fred  Goeringer,  city 
controller.  From  an  order  refusing  a  writ  of 
mandamus,  plaintiff  appeals.    Affirmed. 

The  petition  was  as  follows :  "(1)  By  law- 
ful ordinance,  duly  passed  by  the  select  coun- 
cil of  the  city  of  Wilkes-Barre,  in  said  coun- 
ty, on  March  13,  1906,  and  by  the  common 
council  on  Marcb  21, 1906,  and  duly  approved 
by  the  mayor  of  that  city  on  Marcb  24,  1906, 
the  sum  of  $5,000  was  lawfully  appropriated 
for  a  certain  public  celebration,  held  on  May 
10, 11,  and  12,  1906,  designated  a  'Centennial 
Jubilee,'  and  designed  to  commemorate  events 
of  great  public  interest  connected  with  the 
history  of  Wilkes-Barre,  In  a  manner  and 
with  the  Intent  to  promote,  maintain,  and  ad- 
vance the  material  welfare  of  the  city  and  its 
inhabitants,  and  its  trade,  commerce,  and 
manufactures.  (2)  By  lawful  concurrent  res- 
olution passed  by  the  said  councils  on  April 

24,  1906,  and  approved  by  the  mayor  on  April 

25,  1906,  it  was  resolved,  pursuant  to  said 
ordinance,  that  a  warrant  in  the  sum  of  $5,- 
000,  payable  out  of  the  item  of  'Centennial 
Jubilee'  in  the  miscellaneous  appropriation, 
be  drawn  in  favor  of  George  J.  Stegmaler, 
treasurer  of  the  general  centennial  jubilee 


committee,  the  petitioner,  plaintiff,  to  be  ex- 
pended for  the  purpose  of  decorations  under 
the  direction  of  the  jubilee  decorating  com- 
mittee; said  decorations  being  of  a  public 
character  and  necessary  for  the  public  cele- 
bration aforesaid.  (3)  Thereupon,  to  wit,  on 
April  25,  1906,  a  city  order  for  the  payment 
of  said  sum  to  the  petitioner,  plaintiff,  duly 
drawn  upon  the  city  treasurer,  was  present- 
ed to  Fred  Goeringer,  the  defendant,  then  and 
now  the  controller  of  said  city,  for  coun- 
tersignature, in  accordance  with  law.  (4) 
Thereupon  it  became  and  was  the  ministerial 
duty  of  the  defendant  to  countersign  the  said 
order  as  a  legal  prerequisite  to  payment 
thereof  by  the  treasurer.  (5)  Nevertheless, 
the  defendant  unlawfully  refused,  and  still 
refuses,  to  countersign  the  said  order,  so  that 
payment  of  the  same  cannot  be  made,  and 
the  intention  of  councils  in  respect  to  the  said 
appropriation  is  wholly  frustrated.  (6)  Up- 
on the  faith  of  said  appropriation,  the  gen- 
eral centennial  jubilee  committee,  composed 
of  sundry  citizens,  whereof  the  petitioner, 
plaintiff,  is  treasurer,  expended  for  the  pur- 
pose of  decorations,  as  directed  In  the  said 
resolution,  a  sum  exceeding  $5,000.  This  pe- 
tition is  filed  as  well  in  behalf  and  at  In- 
stance of  said  committee  beneficially  interest- 
ed to  the  extent  of  $5,000,  as  of  the  petition- 
er, plaintiff,  himself,  and  individuals  compos- 
ing said  committee  beneficially  Interested  to 
the  extent  of  their  respective  personal  contri- 
butions to  the  fund  expended  as  aforesaid." 

The  petition  prayed  for  a  peremptory  man- 
damus. The  respondent  filed  an  answer  de- 
nying the  right  of  the  relator  to  relief,  and 
the  relator  thereupon  demurred  to  the  an- 
swer.   The  court  overruled  the  demurrer. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  BL- 
KIN.  JJ. 

Henry  A.  Fuller,  for  appellant.  James  L. 
Lenahan  and  C.  F.  McHugh,  City  Sol.,  for  ap- 
pellee. 

ELKIN,  J.  The  custom  of  commemorat- 
ing important  historical,  military,  and  civil 
events  is  as  old  as  mankind,  and  at  common 
law  the  right  of  municipalities  to  make  ap- 
propriations out  of  the  public  funds  for  the 
proper  observance  of  such  occasions  was  rec- 
ognized for  centuries.  There  is  no  reason 
why  a  municipality,  unless  restricted  by  stat- 
ute, should  not  be  permitted  to  make  reason- 
able appropriations  in  order  to  fitly  commem- 
orate public  events  In  which  all  of  the  citi- 
zens thereof  are,  or  should  be,  interested. 
The  general  welfare  clause  of  the  act  of  May 
23,  1889  (P.  L.  277),  relating  to  cities  of  the 
third  class,  Instead  of  limiting  the  inherent 
powers  of  municipalities  in  this  respect  is 
broad  enough  to  confer  the  express  power  to 
make  an  appropriation  for  the  commemora- 
tion of  events  of  great  public  Interest  in  such 
a  manner  as  to  promote  the  general  welfare- 
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of  the  city  and  advance  Its  trade,  commerce, 
and  manufactures.  It  must  not  be  under- 
stood, however,  that  because,  in  a  proper 
case,  and  for  a  proper  purpose,  a  municipali- 
ty has  the  power  to  make  such  an  appropria- 
tion, It  can  do  so  without  any  limitations  or 
restrictions.  The  general  rule  that  a  public 
corporation  cannot  make  a  contract  to  pro- 
vide an  entertainment  for  its  citizens  or 
guests  is  freely  conceded ;  also,  that  It  is  not 
within  the  power  of  cities  of  the  third  class 
to  make  appropriations  for  expenses  Incurred 
in  providing  refreshments,  entertainments, 
and  dinners  for  delegates  to  a  convention; 
or  for  entertaining  guests  at  a  supper  or  ball ; 
or,  indeed,  for  the  purpose  of  extending  hos- 
pitality or  furnishing  social  pleasures  either 
to  citizens  or  Invited  guests.  While  these 
limitations  have  been  very  properly  Imposed 
upon  municipalities,  it  does  not  follow  that 
they  do  not  have  the  power  to  make  an  ap- 
propriation to  fittingly  decorate  and  other- 
wise ornament  the  streets  and  public  build- 
ings, and  to  provide  suitable  conveniences  for 
the  accommodation  of  the  public  in  the  en- 
joyment of  the  ceremonies  Incident  to  the  oc- 
casion. Whether  this  be  considered  an  in- 
herent common-law  power  of  every  munici- 
pality, or  whether  it  comes  within  the  pur- 
view of  the  general  welfare  clause  of  the  act 
of  1888,  the  result  is  the  same  In  so  far  as 
cities  of  the  third  class  are  concerned.  In 
the  exercise  of  this  power,  the  rule  should  be 
observed  that  moneys  appropriated  for  these 
purposes  should  be  expended  under  the  super- 
vision and  direction  of  the  proper  officer  or 
department  of  the  city  government,  and  that 
bills  should  be  presented,  vouchers  filed,  and 
the  accounts  audited  in  the  same  manner  as 
is  provided  by  law  for  the  expenditure  of  oth- 
er public  funds.  It  is  true  that  in  Common- 
wealth v.  Pittsburg,  183  Pa.  202,  38  Atl.  628, 
63  Am.  St  Rep.  752,  it  was  held  that  the  city 
could  appropriate  money  to  a  committee  of 
private  citizens  to  be  used  for  a  purpose  in- 
tended to  promote  the  general  welfare  of  the 
people.  Under  the  authority  of  that  case,  it 
cannot  be  doubted  that  a  city  may,  under  cer- 
tain circumstances,  and  for  proper  purposes, 
make  an  appropriation  to  a  committee  of 
private  citizens  acting  for  the  general  wel- 
fare of  the  Inhabitants  of  the  municipality. 
This  Is  an  extreme  exercise  of  municipal  pow- 
er which  should  be  carefully  guarded,  and 
when  exercised  the  committee  of  private  citi- 
zens should  present  bills  and  vouchers  show- 
ing for  what  purpose  and  how  the  moneys 
were  expended,  and  these  accounts  should  be 
examined  and  audited  before  warrants  are 
drawn  for  their  payment.  The  safer  rule  is 
to  require  the  moneys  thus  appropriated  to 
be  expended  by  the  proper  official  or  officials 
of  the  city  government,  and  the  bills  and 
vouchers  should  be  presented  for  payment  in 
the  regular  and  ordinary  way.  While  we 
recognize  the  power  of  councils  of  the  city  of 
WIlkes-Barre  to  make  an  appropriation  for 


I  the  general  purpose  Indicated  in  the  ordi- 
nance, the  contention  of  appellant  cannot 
prevail  in  this  case  for  the  reasons  herein- 
after stated. 

The  relator  seeks  to  compel  by  mandamus 
the  appellee  to  countersign  a  warrant  drawn 
upon  the  city  treasurer  In  the  lump  sum  of 
$5,000.  The  remedy  by  mandamus  is  a  strict- 
ly legal  one,  and  the  relator  must  establish 
a  specific  legal  right,  as  well  as  the  want  of 
a  specific  remedy,  in  order  to  sustain  such  a 
proceeding.  James  v.  Bucks  County,  13  Pa. 
72;  Commonwealth  v.  Henry,  48  Pa.  530; 
Commonwealth  v.  Thomas,  163  Pa.  446,  30 
Atl.  206;  Commonwealth  v.  James,  214  Pa. 
318,  63  Atl.  743.  When  a  private  relator 
seeks  to  compel  by  mandamus  a  public  offi- 
cial to  perform  an  alleged  duty,  the  burden  Is 
on  him  to  show  that  he  has  performed  every 
prerequisite  condition  necessary  to  compel 
such  action,  and  that  it  has  been  refused  by 
the  public  official.  This  is  true  whether  the 
duty  to  be  performed  is  ministerial  or  dis- 
cretionary, for  even  if  the  duty  Is  ministerial 
the  private  relator  must  show  that  he  has 
placed  himself  in  a  position  to  legally  demand 
the  performance  of  the  duty,  and  after  mak- 
ing demand  it  was  refused,  before  be  is  in  a 
position  to  ask  the  intervention  of  the  court 
to  compel  the  performance  of  the  alleged 
duty. 

Let  us  apply  these  principles  to  the  facts 
of  the  present  case.  If  it  be  conceded  that 
the  city  councils  had  the  power  to  make  an 
appropriation  for  the  general  purpose  stated, 
the  money  so  appropriated  must  be  expended 
and  accounted  for  according  to  law.  It  will 
not  do  to  say  that  city  councils  have  the  pow- 
er to  make  a  general  appropriation  of  $5,000 
to  be  advanced  to  a  committee  of  private  citi- 
zens before  any  expenses  are  incurred  or  bills 
paid,  and  that  there  need  be  no  accounting  to 
the  city  controller,  or  any  other  public  offi- 
cial, for  the  moneys  so  appropriated.  When 
public  moneys  are  appropriated  for  this  pur- 
pose, as  well  as  for  all  other  purposes,  bills 
should  be  presented  and  vouchers  filed,  In  or- 
der that  the  city  controller  may  pass  upon 
the  rectitude  of  the  claims  thus  presented! 
before  be  countersigns  the  warrant  upon  the 
city  treasurer.  Runkle  v.  Commonwealth,  87 
Pa.  328.  And  this  is  true  even  in  a  case 
where  the  right  of  a  city  to  appropriate  mon- 
ey to  a  committee  of  private  citizens  has  been 
recognized.  Commonwealth  v.  Pittsburg,  su- 
pra. The  relator  in  his  petition  averred,  in 
substance,  that  a  "lawful  ordinance"  bod 
been  passed  by  select  and  common  councils 
and  approved  by  the  mayor  March  24,  1806, 
making  an  appropriation  of  $5,000  for  a  cer- 
tain public  celebration  to  be  held  on  the  10th, 
11th,  and  12th  days  of  May  of  that  year; 
that  a  "lawful  concurrent  resolution"  was 
passed  by  councils' and  approved  by  the  may- 
or on  April  25,  1906,  authorizing  a  warrant  in 
the  sum  of  $5,000  to  be  drawn  In  favor  of  the 
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appellant,  treasurer  of  the  general  centennial 
jubilee  committee,  to  be  expended  for  decora- 
tions; and  on  the  day  tbe  concurrent  reso- 
lution was  approved  by  tbe  mayor,  tbe  re- 
lator demanded  of  the  city  controller  that  he 
countersign  a  warrant  on  the  city  treasurer 
for  the  wbole  amount  so  appropriated.  It 
is  apparent  that  at  the  time  the  demand  was 
made  upon  tbe  city  controller  no  moneys  bad 
been  expended  for.  tbe  purpose  designated, 
and  it  is  not  averred  that  bills  or  vouchers 
had  been  presented  to  the  city  controller  in 
order  that  he  might  pass  judgment  upon  the 
expenditures  before  countersigning  the  war- 
rant. It  does  not  appear  in  tbe  pleadings 
that  either  at  that  time,  or  any  subsequent 
time,  bills  and  vouchers  were  presented  to  the 
city  controller  in  order  to  Inform  him  for 
what  purpose  and  in  what  manner  the  mon- 
eys were  expended,  so  that  be  might  act  in- 
telligently in  countersigning  the  warrant. 
Clearly,  therefore,  the  relator  has  not  shown 
such  a  specific  legal  right,  nor  has  he  per- 
formed all  the  prerequisite  conditions,  neces- 


sary to  demand  of  the  city  controller  the 
countersigning  of  the  warrant  so  that  a  pro- 
ceeding by  mandamus  may  be  maintained  by 
him  upon  the  refusal  of  the  city  controller 
so  to  do.  The  respondent  In  his  answer  de- 
nies that  tbe  "ordinance  was  lawful,"  or  that 
the  "concurrent  resolution  was  lawful,"  or 
that  the  order  drawn  upon  the  city  treasurer 
was  lawful,  or  that  it  was  his  duty  to  coun- 
tersign the  warrant  The  pleadings  are  argu- 
mentative, and  in  the  averment  of  facts  state 
conclusions  of  law  drawn  from  facts  not  set 
out  in  tbe  record,  and  which  cannot  be  prop- 
erly reviewed  on  this  appeal.  The  record 
does  not  contain  a  copy  of  the  ordinance,  or 
of  tbe  concurrent  resolution,  or  of  the  bills 
and  vouchers,  and  is  silent  on  the  question 
whether  bills  and  vouchers  had  been  present- 
ed for  approval  by  the  controller.  It  seems 
clear,  therefore,  that  as  the  record  stands 
the  relator  Is  not  entitled  to  a  peremptory 
writ  of  mandamus. 

Assignments  of  error  overruled,  and  decree 
affirmed. 
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(6  Pen.  460) 

JOHNSON  v.  STATE. 

(Superior  Court  of  Delaware.    New   Castle. 

Sept  25,  1907.) 

1.  Criminal  Law— Sitmmaby  Trial— Justices 
or  the  Peace— Jurisdiction— Scope. 

Within  a  justice's  statutory  jurisdiction  his 
authority  is  as  complete  for  all  purposes  of  hear- 
ing and  determining  cases  within  such  jurisdic- 
tion and  making  up  his  record  as  the  authority 
of  the  Supreme  Court. 

2.  Same— Judgment— Signing. 

It  is  not  essential  to  the  validity  of  a  judg- 
ment of  a  justice  of  the  peace  that  he  should 
sign  it,  in  the  absence  of  a  statutory  provision 
requiring  signature. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  557.] 

8.  Same  —  Judgment  —  Record  —  Suffi- 
ciency—Trespass. 

Under  Rev.  Code  1852,  as  amended  by  Laws 
1893,  p.  939,  c.  128,  f  21,  providing  that  if  any 
person  shall  "willfully"  enter  or  trespass  upon 
the  ways,  lands,  or  premises  of  another,  within 
the  state,  he  should  be  guilty  of  a  nuisance,  etc., 
a  judgment  record  failing  to  show  that  defend- 
ant was  charged  with  "willfully"  committing  a 
trespass  was  insufficient  to  sustain  a  conviction 
under  such  section. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  553.] 

John  M.  Johnson  was  convicted  of  trespass 
before  a  justice  of  the  peace,  and  brings  cer- 
tiorari. Motion  to  dismiss  the  writ  denied, 
and  judgment  reversed. 

Argued  before  LORE,  C.  J.,  and  PENNB- 
WILL  and  BOYCE,  JJ. 

Martin  B.  Burrls,  for  plaintiff  In  error. 
Franklin  Brockson,  for  the  State. 


Defendant  In  error  moved  that  the  certio- 
rari be  dismissed  on  the  ground  that  no  final 
judgment  was  rendered  below,  in  that  the 
justice,  Thomas  Bratton,  neglected  to  sign 
the  proceedings  purporting  to  be  a  judgment. 
The  judgment  of  a  justice  of  the  peace  should 
be  signed.  2  Boot.  Law  Diet  523;  1  Tidd's 
Practice,  868;  18  Ency.  PI.  ft  Pr.  440;  1 
Woolley  on  Del.  Practice,  $  770 ;  Stevens  on 
Pleading,  196 ;  Vaughn  v.  Marshall,  1  Houat 
348.  A  judge's  signature  to  a  memorandum 
Is  not  a  sufficient  signing.  Knapp  v.  Roche, 
82  N.  Y.  3G6  (368);  1  Tidd's  Practice,  656; 
11  Ency.  PI.  ft  Pr.  926,  928. 

Plaintiff  in  error  admitted  that,  unless  a 
final  judgment  was  rendered  below,  a  writ  of 
error  will  not  lie,  but  stated  that  there  was  a 
long  distance  between  an  invalid  judgment 
and  no  judgment  at  all.  Every  certiorari  goes 
to  the  validity  of  the  judgment  Therefore 
the  question  arising  on  the  motion  to  dismiss 
Is  not  whether  the  judgment  below  is  In- 
valid for  want  of  the  justice's  signature,  or 
for  any  other  cause,  but  rather  whether  the 
record  sent  up  shows  that  a  final  judgment 
was  rendered  below.  Counsel  distinguished 
the  case  of  Vaughn,  cited  by  the  defendant  in 
error,  from  the  case  at  bar,  stating  that  In 
the  former  case  a  scire  facias  had  been  Issued 
to  revive  a  judgment  more  than  three  years 
old,  and  proceedings  thereon  were  still  pend- 
67  A.-50 


ing,  and  no  final  Judgment  rendered  at  the 
time  of  taking  the  writ  of  error.  While  in 
the  case  at  bar  judgment  had  been  rendered 
and  entered,  though  not  signed.  The  record 
here  shows  that  the  Justice,  after  rendering 
his  judgment,  undertook  to  put  it  In  force, 
requiring  the  defendant  below  to  enter  Into 
a  recognizance  with  approved  surety  to  keep 
the  peace  and  not  trespass  for  a  year.  This 
recognizance  the  record  shows  was  signed  by 
the  Justice,  Thomas  Bratton.  It  is  a  part  of 
the  whole  record  now  before  the  court,  and, 
we  insist,  it  harks  back  to  the  judgment  upon 
which  It  is  based.  It  would  require  a  wide 
stretch  of  imagination,  indeed,  for  a  court  to 
hold  that  there  Is  no  record  of  any  sort  of  a 
judgment  whatever,  when,  at  the  same  time, 
the  record  presented  discloses  a  judgment 
rendered  In  open  court,  upon  which  a  subse- 
quent order  was  issued  by  the  Justice  In  the 
matter  of  the  recognizance  which  he  signed. 
Cal.  Southern  R.  R  Co.  v.  So.  Pac.  R.  R.  Co., 
67  Cal.  59  (63),  7  Pac.  123;  Spear  v.  Hill,  2 
Marv.  150,  42  Atl  424.  The  Revised  Code, 
at  page  751,  prescribes  what  shall  constitute 
the  court  roll  of  the  justice  of  the  peace,  but 
makes  no  provisions  requiring  him  to  sign  his 
judgments.  Justices  of  the  peace  may  Issue 
all  writs,  warrants,  and  process  proper  to 
carry  into  effect  the  powers  granted  to  them, 
and,  when  no  form  Is  prescribed  by  statute, 
they  shall  frame  one  In  conformity  with  the 
law,  In  substance,  and,  when  substantially 
right,  such  process  shall  not  be  Invalid  for 
any  defect  In  form.  Rev.  Code  1852,  as 
amended  In  1893,  c.  97,  t  2,  p.  731.  When  the 
statute  prescribes  what  shall  constitute  the 
court  roil,  and  does  not  expressly  provide  that 
the  judgment  shall  be  signed,  the  want  of  the 
signature  of  the  Judge  or  clerk  Will  not  In- 
validate the  judgment.  Goelet  v.  Spofford, 
55  N.  Y.  648.  A  judgment  rendered  in  open 
court  Is  not  invalid  for  want  of  the  signature 
of  the  Judge  or  clerk  upon  the  docket  entry. 
Numerous  cases  were  cited  In  support  of  the 
above  proposition.  The  term  "signing  judg- 
ment," in  English  practice,  has  reference  to 
Judgments  In  vacation,  and  not  to  judgments 
rendered  In  open  court.  2  Bouv.  Law  Diet 
641.  A  justice's  court  Is  a  court  of  record. 
Cloud  v.  State,  2  Har.  361.  And  In  Caldwell 
v.  Hodgson's  Administrators,  note  A,  the 
court  said:  "The  court  of  a  justice  of  the 
peace  Is  a  court  of  superior  Jurisdiction." 
The  judgment  now  In  question  was  rendered 
in  open  court,  and  the  courts  of  this  county 
and  elsewhere  have  almost  universally  held 
that  the  solemn  decree  of  a  court  of  record 
thus  rendered  could  not  be  avoided  by  the 
mere  clerical  error,  or  omission  of  the  clerk 
or  judge  to  perform  a  mere  subsequent  minis- 
terial act  1  find  no  cases  to  the  contrary,  ex- 
cept where  the  statute  made  It  mandatory 
that  the  judge  should  sign,  and  even  then  the 
courts  have  held  that  a  mandamus  will  lie  to 
compel  the  performance  of  the  duty  where 
omitted  or  neglected. 
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LOBE,  C.  J.  When  this  matter  was  first 
presented  and  argued  before  the  court,  we 
were  Inclined  to  grant  the  motion  made  by 
Mr.  Brockson.  We  most  bear  in  mind  that 
this  was  a  judgment  rendered  by  a  Justice  of 
the  peace  in  open  court  Within  his  statutory 
Jurisdiction  bis  authority  is  Just  as  com- 
plete, for  all  purposes  of  bearing  such  cases, 
determining  or  deciding  them,  and  making  up 
his  record,  as  is  the  authority  of  this  court 
While  we  think  the  better  practice  would  be 
for  a  Justice  to  sign  his  record,  as  that  would 
be  one  way  of  testing  Its  completion,  yet  the 
authorities  seem  to  be  decidedly  the  other 
way ;  that  It  is  not  essential  to  the  validity  of 
a  judgment  rendered  by  a  justice  of  the  peace 
that  be  should  sign  it  in  the  absence  of  a 
statutory  provision  requiring  his  signature. 
We  find  a  great  many  states  have  statutes 
governing  the  matter.  Again,  you  will  notice 
that  our  statute  sets  out  just  what  Is  es- 
sential to  constitute  a  valid  docket  entry, 
and  it  Is  absolutely  silent  upon  the  matter  of 
signing  it  After  a  full  consideration  of  the 
whole  question,  we  think  the  signature  of 
the  Justice  to  the  Judgment  is  not  absolutely 
essential,  and  is  not  a  ground  for  the  dismis- 
sal of  the  certiorari.  We  therefore  decline 
to  dismiss  the  certiorari. 

The  court  thereupon  heard  argument  upon 
the  exceptions  filed  which  went  to  the  point 
that  the  record  did  not  show  that  the  defend- 
ant below  was  charged  with  having  willfully 
committed  a  trespass.  Rev.  Code  1852,  as 
amended  In  1883,  c.  128,  §  21,  p.  939.  Coun- 
sel for  exceptants  cited  Vandever  v.  State,  1 
Marv.  209,  40  Atl.  1105. 

LORE,  C.  J.  The  exception  is  fatal,  and 
the  judgment  below  is  reversed  on  the  author- 
ity of  Vandever  v.  State,  1  Marv.  208,  40 
Atl.  1105. 


((  Pen.  435)  • 

STATE  v.  STEWART  et  aL 

(Court  of  General  Sessions  of  Delaware.    New 

Castle.    Sept  19,  1907.) 

1.  Larceny— Evidence— Subsequent  Acts  of 
Accused. 

In  a  prosecution  for  larceny,  testimony  of 
an  accomplice  is  admissible  to  show  that  be 
had  driven  out  with  the  accused  the  night  after 
the  larceny  and  returned  with  bim.  but  what 
was  in  the  witness'  mind  or  knowledge  as  to 
their  purpose,  or  what  they  did  then,  is  not  ad- 
missible. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  32,  Larceny,  §f  140,  142.] 

2.  Witnesses— Credibility— Accusation     of 
Crime. 

Testimony  as  to  whether  a  witness  has 
been  arrested  for  stealing  is  not  admissible  to 
affect  his  credibility. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  88  1 126-1128.] 

3.  Criminal  Law— Evidence— General  Rep- 
utation of  Accused — Basis  of  Opinion. 

Testimony  of  a  witness  as  to  the  good  repu- 
tation of  accused  is  incompetent,  when  it  ap- 
pears from  cross-examination  that  he  based  his 
opinion  on  his  dealings  with  the  accused,  and 


that  he  never  heard  anybody  say  anything  about 
him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  844,  845.  1043.] 

4.  Witnesses— Credibility— Competency  of 
Impeaching  Witness  as  to  Reputation — 
Basis  of  Opinion. 

Where  a  witness  testifies  for  the  purpose 
of  impeachment  that  he  knows  the  reputation 
of  another,  that  it  is  bad,  and  that  he  would 
not  believe  him  under  oath,  but  on  cross-ex- 
amination states  that  he  baaed  his  answer  upon 
his  dealings  with  that  person,  his  testimony  is 
incompetent. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  {{  1123,  1125.] 

5.  Same  —  Amplification  by  Redirect  Ex- 
amination After  Motion  to  Strike. 

Where  a  witness  has  testified  as  to  the 
reputation  of  another  for  truth  and  veracity,  but 
it  appears  on  cross-examination  that  his  testi- 
mony was  based  on  his  personal  relations  and 
private  dealings  with  the  other,  after  applica- 
tion has  been  made  to  strike  out  his  testimony, 
he  cannot  be  again  examined  to  amplify  the 
testimony  given  on  direct  examination. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses.  {  1000.] 

6.  Larceny— Elements. 

Theft  or  larceny  is  the  felonious  taking  and 
carrying  away  of  the  personal  property  of 
another  with  intent  to  convert  it  to  the  use  of 
the  taker  without  the  consent  of  the  owner. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Larceny,  {  L] 

7.  Criminal  Law— Evidence— Presumption 
of  Innocence. 

Every  person  charged  with  the  commission 
of  a  crime  Is  presumed  in  law  to  be  innocent  un- 
til the  contrary  is  shown  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt 

[Ed.  Note.— For  cases  in  Doint  see  Cent  Dig. 
vol.  14.  Criminal  Law,  H  731-737.] 

8.  Larceny— Evidence— Burden  of  Proof. 

The  burden  of  the  proof  of  every  material 
element  necessary  to  constitute  the  offense  of 
larceny  rests  upon  the  state. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  32,  Larceny,  g§  127-129.] 

9.  Criminal  Law— Province  of  Court  and 
Jury— Credibility  of  Witnesses. 

The  jury  is  the  sole  judge  of  the  credibility 
of  the  witnesses  in  a  criminal  prosecution. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1719-1721.] 

10.  Same— Weight  and  Value  of  Testimony. 
The  jury  is  the  sole  judge  of  the  weight 

and  value  of  the  testimony  in  a  criminal  prose- 
cution. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1713.] 

11.  Same— Credibility  of  Accomplice. 

The  degree  of  credit  which  should  be  given 
to  the  testimony  of  an  accomplice  in  a  criminal 
prosecution  is  a  matter  exclusively  within  the 
province  of  the  jury,  but  great  caution  in  weigh- 
ing such  testimony  is  dictated  by  prudence  and 
good  reason. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  5  1720.] 

12.  Same  —  Sufficiency  of  Evidence  — Un- 
supported Evidence  of  Accomplice. 

While  the  better  rule  is  that  a  conviction 
should  not  be  had  upon  the  testimony  of  an  ac- 
complice unless  it  is  corroborated  either  by  di- 
rect or  circumstantial  evidence,  yet  a  jury  may 
convict  on  the  testimony  of  an  accomplice  with- 
out any  confirmation  thereof,  if  they  are  satis- 
fied from  all  the  facts  and  circumstances  of  the 
case,  beyond  a  reasonable  doubt,  that  it  is  true, 
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and  it  would  be  their  duty  to  convict  in  each  a 
case. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  88  1124-1126.] 

13.  Same— Conflicting  Evidence. 

In  a  criminal  prosecution,  where  there  is 
a  conflict  of  testimony,  the  jury  should  en- 
deavor to  reconcile  it,  ft  they  can ;  but,  if  they 
cannot,  they  must  determine  whose  testimony 
they  deem  most  entitled  to  credit  and  belief, 
taking  into  consideration  all  the  facts  and  cir- 
cumstances testified  to  by  the  several  witness- 
es, their  means  of  information,  and  opportunity 
of  Knowing  the  facts  of  which  they  testify  and 
the  manner  in  which  they  gave  their  testimony. 
[Ed.  Note.— For  cases  in  point,  Bee  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1263.] 

14.  Same  —  Evidence  —  Suiticienct  —  Rea- 
sonable Doubt. 

If,  after  a  careful  and  conscientious  con- 
sideration of  all  the  evidence  in  a  criminal  case, 
the  jury  should  entertain  a  reasonable  doubt  as 
to  the  guilt  of  the  accused,  such  a  donbt  inures 
to  his  benefit. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1267,  1268.] 

15.  Save  —  Trial  —  Instructions  —  Rea- 
sonable Doubt. 

By  a  "reasonable  doubt"  is  not  meant  a 
mere  fanciful,  vague,  or  speculative  doubt  but  a 
reasonable,  substantial  doubt  growing  out  of  the 
evidence  remaining  in  the  minds  of  the  jury 
after  a  careful  and  conscientious  consideration 
of  all  the  evidence — such  a  doubt  as  reasonably 
fair-minded,  conscientious  men  would  entertain 
under  all  the  facts  and  circumstances  of  the 
case. 

I  Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §8  1267,  1268;  vol.  15, 
Criminal  Law,  f§  1904-1922.] 

16.  Same  —  Evidence  —  Weight  —  Char- 
acter 07  Accused. 

Proof  of  good  character  of  accused  is  to  be 
considered  by  the  jury  as  any  other  evidence 
whenever  satisfactorily  shown,  tending  to  prove 
the  innocence  of  the  accused,  and  it  is  to  be 
given  just  such  weight  as,  under  the  circum- 
stances of  the  case,  it  is  entitled  to,  considered 
in  connection  with  all  the  other  evidence  in  the 
case. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  846.] 

Elijah  Brewington  was  prosecuted  for  the 
crime  of  larceny.    Verdict  .of  not  guilty. 
Argued  before  LORE,  C.  J.,  and  BOYCE,  J. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen., 
for  the  State.  J.  Frank  Ball  and  James 
Saulsbury,  for  defendant 

At  the  trial  the  state  offered  proof,  chiefly 
of  an  accomplice,  one  Oliver  Stewart,  con- 
necting the  defendant  with  the  larceny  of 
about  160  bushels  of  wheat  from  the  farm 
of  Charles  Megglnson  in  New  Castle  Hun- 
dred, on  August  10,  1907.  The  witness  Stew- 
art was  asked  by  the  Deputy  Attorney  Gen- 
eral—After the  former  had  testified  that  be 
and  Brewington,  the  defendant  had  driven 
Into  the  country  on  the  Saturday  night  fol- 
lowing the  theft  for  from  three  to  four 
hours  in  order  to  see  what  they  could  find 
— what  be  meant  by  that. 

Objected  to  by  counsel  for  defendant  as 
irrelevant  being  too  remote  from  the  time 
of  the  larceny,  which  was  the  night  before. 

Deputy  Attorney  General  Hastings:    This 


is  to  show  that  they  were  engaged  generally 
In  larceny  together. 

BOYCE,  J.  We  think  that  la  going  too 
far.  You  may  show  that  they  were  out  to- 
gether, and  that  they  returned  together, 
but  what  was  In  this  witness'  mind  or  knowl- 
edge as  to  their  purpose  in  being  together  ■ 
we  think  that  Is  too  remote.  We  sustain 
the  objection. 

Q.  What  did  you  and  Brewington  do  out 
in  the  country  that  night? 

Objected  to  by  counsel  for  defendant  on  the 
same  ground  as  before  stated. 

BOYCE,  J.  As  the  court  is  now  advised, 
we  think  the  question  Is  Inadmissible. 

On  cross-examination,  the  witness  was  ask- 
ed by  Mr.  Ball,  of  counsel  for  defendant 
whether  be  was  arrested  once  for  stealing 
some  money  from  a  preacher.  Objected  to 
by  the  Deputy  Attorney  General  as  immate- 
rial. 

BOYCE,  J.  This  question  may  have  been 
admitted  sometimes  without  objection.  It  is 
not  the  question  of  arrest,  but  of  conviction, 
which  Is  admissible  to  affect  the  credibility 
of  the  witness.    We  sustain  the  objection. 

Michael  Connell,  being  sworn  as  a  witness 
on  behalf  of  the  defendant  testified  as  fol- 
lows: 

By  Mr.  Saulsbury:  Q.  Where  do  you  re- 
side? A.  At  the  northwest  corner  of  Fifth 
and  Spruce.  Q.  What  is  your  business?  A. 
Grocery  business.  Q.  Were  you  ever  clerk 
of  the  market  in  this  city?  A.  Yes,  sir;  for 
about  three  years.  Q.  Do  you  know  Elijah 
Brewington,  the  defendant?  A.  Yes,  sir.  Q. 
How  long  have  you  known  him?  A  About 
10  years.  Q.  Do  you  know  his  general  rep- 
utation for  honesty  and  fair  dealing  in  the 
community  In  which  be  lives?  A.  I  always 
had  that  opinion  of  him.  Q.  Do  you  know 
it?  A.  No,  sir;  I  don't  know  it  That  is 
really  my  opinion  of  the  man.  I  don't  know 
it  Q.  Do  you  know  his  general  reputation, 
what  the  people  generally  say  about  it? 

Form  of  question  objected  to  by  the  Deputy 
Attorney  General. 

BOYCE,  J.  Put  the  question  again  in  the 
usual  form. 

Q.  Do  you  know  his  general  reputation  In 
the  community  in  which  he  lives  for  honesty . 
and  fair  dealing?    A.  Yes,  sir;  so  far  as  I 
know.    Q.  Is  It  good  or  bad?    A.  It  is  good. 

Cross-examination  by  Mr.  Hastings: 

X.  On  what  do  you  base  your  answer  that 
he  has  a  good  reputation?  A.  Well,  I  base 
It  in  this  way:  That  I  have  dealings  with 
a  great  many  of  the  people  in  that  neighbor- 
hood, and  I  judge  by  their  dealings  and  their 
ways  of  dealing.  X.  Have  you  ever  beard 
anybody  say  anything  about  this  man  one 
way  or  the  other?    A.  Never. 

Deputy  Attorney  General  Hastings :  I  ask 
that  the  testimony  of  this  witness  be  stricken 
out,  as  he  has  thoroughly  disqualified  him- 
self to  speak  of  the  reputation  of  this  de- 
fendant 
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Mr.  Ball:  Tour  honors  have  held  that  that 
is  a  matter  for  comment  to  the  Jury,,  and  that 
the  testimony  goes  to  the  Jury  for  what  It 
Is  worth.  If  your  honors  feel  Inclined  to 
strike  it  out,  I  have  other  witnesses  that  I 
can  call  in  place  of  this  witness,  if  I  am 
allowed  to  do  so. 

•  BOYCE,  J.  The  practice  has  been  that 
counsel  in  calling  a  witness  to  prove  reputa- 
tion takes  the  risk,  and  each  one  he  calls 
counts  as  one  of  the  six.  Character  evidence 
must  be  based  upon  the  general  reputation 
of  the  party  In  whose  favor  It  is  offered  in 
the  community  in  which  he  lives.  We  shall 
have  to  grant  this  application  and  order  the 
testimony  to  be  stricken  from  the  record. 

Charles  Moxley,  being  sworn  as  a  wit- 
ness on  behalf  of  the  defendant,  testifies  as 
follows: 

By  Mr.  Ball:  Q.  Where  do  you  live?  A 
No.  2  Coleman  street  Q.  In  this  city?  A 
Yes,  sir.  Q.  Do  you  know  Oliver  Stewart, 
the  man  sitting  In  the  dock?  A  Yes,  sir. 
Q.  How  long  have  you  known  him  ?  A  About 
three  years.  Q.  Do  you  know  his  general 
reputation  In  the  community  In  which  he 
lives  for  truth  and  veracity?  A.  No  good, 
sir.    Q.  Answer  the  question  yes  or  no.    A 

1  know  his  reputation;  yes,  sir.  Q.  Is  It 
good  or  bad?  A.  No  good.  Q.  Knowing 
what  you  do  of  his  reputation  for  truth  and 
veracity,  would  you  believe  him  on  his  oath? 
A.  No,  sir. 

Cross-examination  by  Mr.  Hastings: 
■   X.  Where  do  you  live?    A.  No.  2  Coleman 
street.    X.  How  long  have  you  lived  at  No. 

2  Coleman  street?  A  For.  four  years.  X. 
How  long  have  you1  known  this  man  Stew- 
art? A.  Three  years.  X.  And  you  say  his 
general  reputation  Is  bad  for  telling  the 
truth?  A  Yes,  sir,  X.  Whom  did  you  ever 
hear  say  that?  A.  I  know  it  myself  because 
I  had  dealings  with  him.  X.  Is  It  on  that 
that  you  base  your  answer?    A.  Yes,  sir. 

Deputy  Attorney  General  Hastings :  I  ask 
that  the  whole  of  this  witness'  testimony  be 
stricken  out 

'  Mr.  Ball :  I  would  like  to  ask  the  witness 
a  few  questions  before  the  court  act  on  that 
motion. 

>  BOYCE,  J.  In  the  matter  of  introducing 
character  evidence  there  is  a  well-established 
rule,  and  the  examination  of  this  witness  has 
been  conducted  in  conformity  with  that  rule. 
It  appears  from  the  cross-examination  of  the 
witness  that  he  based,  the  whole  of  bis  testi- 
mony In  his  direct  examination  upon  his  per- 
sonal relations  and  private  dealings  with  the 
man  about  whom  he  Is  testifying.  This  is 
contrary  to  the  rule.  Such  evidence  is  based 
upon  general  reputation.  We  think  that  you 
may  not  come  In  after  the  examination  In 
chief  and  cross-examination  of  the  witness, 
and  after  application  has  been  made  to  strike 
out  the  evidence,  and  amplify  the  testimony 
given  on  direct  examination.  The  motion  to 
strike  out  the  testimony  Is  granted. 


Among  the  prayers  offered  on  behalf  of  de- 
fendant was  the  following: 

"Third.  The  degree  of  credit  which  ought 
to  be  given  to  the  testimony  of  an  accomplice 
is  a  matter  exclusively  within  the  province 
of  the  Jury.  It  has  sometimes  been  said  that 
they  ought  not  to  believe  him  unless  his  tes- 
timony is  corroborated  by  other  evidence; 
and,  without  doubt,  great  caution  In  weigh- 
ing such  testimony  is  dictated  by  prudence 
and  good  reason.  But  there  is  no  such  rule 
of  law;  It  being  expressly  conceded  that  the 
Jury  may,  If  they  please,  act  upon  the  evi- 
dence of  the  accomplice  without  any  confirm- 
ation of  bis  statement  But  on  the  other 
hand,  Judges  in  their  discretion  will  advise 
a  Jury  not  to  convict  of  felony  upon  the  tes- 
timony of  an  accomplice  alone  and  without 
corroboration,  and  it  is  now  so  generally  the 
practice  to  give  such  advice,  that  Its  omis- 
sion would  be  regarded  as  an  omission  of  du- 
ty on  the  part  of  the  Judge.  It  may  be  now 
regarded  as  the  settled  course  of  practice 
not  to  convict  a  prisoner  in  any  case  of  fel- 
ony upon  the  sole  and  uncorroborated  testi- 
mony of  an  accomplice.  State  v.  Fahey,  8 
Pennewlll,  594,  608,  64  Atl.  690,  692." 

BOYCE,  J.  (charging  the  Jury).  Oliver 
Stewart,  Elijah  Brewlngton,  and  John  Brown, 
the  latter  not  having  been  apprehended,  were 
jointly  Indicted  at  the  present  term  of  this 
court.  The  Indictment  charges  that  they  did 
on  the  10th  day  of  August  last,  In  New  Castle 
Hundred,  this  county,  feloniously  steal,  take, 
and  carry  away  160  bushels  of  wheat  of  the 
goods  and  chattels  of  Charles  Megginson. 
Upon  his  arraignment  Stewart  pleaded  guilty, 
but  Brewlngton  pleaded  not  guilty  of  the  of- 
fense charged,  and  you  have  been  Impaneled 
to  try  Brewlngton  alone 

Theft  or  larceny  Is  the  felonious  taking 
and  carrying  away  of  the  personal  property 
of  another  with  Intent  to  convert  it  to  the 
use  of  the  taker  without  the  consent  of  the 
owner.  Every  person  charged  with  the  com- 
mission of  a  crime  is  presumed  in  law  to  be 
innocent  until  the  contrary  Is  shown  to  the 
satisfaction  of  a  jury  beyond  a  reasonable 
doubt.  The  burden  of  the  proof  of  every  ma- 
terial element  necessary  to  constitute  the  of- 
fense of  larceny  rests  upon  the  state. 

Stewart  has  admitted  bis  guilt,  but  the 
state  contends  that  Brewlngton  and  another 
participated  In  the  theft  of  the  wheat 
Brewlngton  denies  that  he  had  any  part  In 
the  theft  And  it  is  foi;  you  to  say  whether 
under  all  the  evidence  Brewlngton  is  or  is 
not  guilty.  You  are  the  sole  judges  of  the 
credibility  of  the  witnesses  and  of  the 
weight  and  value  of  their  testimony.  The 
degree  of  credit  which  ought  to  be  given  to 
the  testimony  of  an  accomplice  is  a  matter 
exclusively  within  the  province  of  the  Jury. 
Great  caution  In  weighing  such  testimony  la 
dictated,  by  prudence  and  good  reason.  A 
jury  may  convict  upon  the  uncorroborated 
testimony  of  an  accomplice,  yet  the  better 
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rule  is  that  a  conviction  should  not  be  bad 
unless  such  testimony  is  corroborated  either 
by  direct  or  circumstantial  evidence.  A  Jury 
may  convict  upon  the  testimony  of  an  ac- 
complice if  they  are  satisfied  from  all  the 
facts  and  circumstances  of  the  case,  beyond 
a  reasonable  doubt,  that  it  is  true,  without 
any  confirmation  of  such  testimony.  And  In 
such  a  case  it  would  be  their  duty  to  do  so. 
1  Greenleaf  on  Ev.  $  380;  State  v.  Freedman. 
8  Pennewill,  403,  53  At!.  356. 

Where  there  Is  conflict  of  testimony,  as  in 
this  case,  yon  should  endeavor  to  reconcile 
It,  if  you  can.  If  you  cannot,  you  must  de- 
termine whose  testimony  you  deem  most  en- 
titled to  credit  and  belief,  taking  into  con- 
sideration all  the  facts  and  circumstances 
testified  to  by  the  several  witnesses,  their 
means  of  Information  and  opportunity  of 
knowing  the  facts  of  which  they  testified,  and 
the  manner  In  which  they  gave  their  testi- 
mony. If,  after  a  careful  and  conscientious 
consideration  of  all  the  evidence  in  this  case, 
yon  should  entertain  a  reasonable  doubt  as 
to  the  guilt  of  the  accused,  such  a  doubt  In- 
ures to  his  benefit.  By  a  "reasonable  doubt" 
Is  not  meant  a  mere  fanciful,  vague,  or  spec- 
ulative doubt,  but  a  reasonable,  substantial 
doubt  growing  out  of  the  evidence  remain- 
ing in  your  minds  after  a  careful  and  con- 
scientious consideration  of  all  the  evidence 
—such  a  doubt  as  reasonable,  fair-minded, 
conscientious  men  would  entertain  under  all 
the  facts  and  circumstances  of  the  case. 

As  to  the  proof  of  good  character,  we  say 
to  you  that  It  is  to  be  considered  by  the  Jury 
as  any  other  evidence  whenever  satisfactori- 
ly shown,  tending  to  prove  the  Innocence  of 
the  accused,  and  It  is  to  be  given  Just  such 
weight  as,  under  the  circumstances  of  the 
case,  it  Is  entitled  to,  considered  in  connec- 
tion with  all  the  other  evidence  In  the  case. 

If  you  are  satisfied  from  the  evidence  in 
this  case,  beyond  a  reasonable  doubt,  that 
Brewlngton  committed  the  offense,  charged 
against  him.  or  if  you  find  that  he  was 
present  on  the  night  the  wheat  was  stolen, 
aiding,  procuring,  abetting,  or  counseling 
Stewart  in  the  theft,  your  verdict  should  be 
guilty;  otherwise  your  verdict  should  be  not 
guilty. 

Verdict,  not  guilty. 


(78  N.  J.  a.  W) 

SITLEY  ft  SON,  Inc.,  v.  MORRIS  et  aL 

(Court  of  Chancery  of  New  Jersey.    June  21, 
1907.) 

1.  Execution— Lien— Pmorities. 

A_  junior  judgment  creditor,  who  by  superi- 
or diligence  procures  an  execution  and  places 
it  in  the  bands  of  the  sheriff  prior  to  such  a  pro- 
ceeding by  a  senior  judgment  creditor,  acquires 
a  lien  superior  to  the  lien  of  the  senior  creditor. 
TEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  21.  Execution,  {  229.] 

2.  Cbeditobs'  Suit— Decbeb— Effect. 

A  junior  judgment  creditor,  who  files  a  bill 
to  set  aside  a  conveyance  made  by  the  debtor  as 
fraudulent  and  to  subject  the  land  to  his  judg- 


ment, and  who  obtains  a  decree  in  his  favor,  ac- 
quires a  lien  superior  to  the  lien  of.  a  senior 
judgment  creditor,  who  by  virtue  of  an  execu- 
tion under  his  judgment  previously  sold  the  land, 
though  the  legal  title  thereto  was  not  in  the 
debtor. 

3.  Deposits  in  Godot  —  Disposition  or 
Funds. 
Where  the  proceeds  of  a  sale  of  the  land 
of  a  debtor  under  an  order  directing  that  the 
proceeds  shall  be  paid  into  court  fur  distribu- 
tion between  judgment  creditors  are  in  court,  and 
the  parties  in  interest  are  before  it,  an  order 
for  distribution  will  be  made  without  the  giving 
of  notice  of  a  hearing  thereon. 

Suit  by  Sitley  ft  Son,  Incorporated,  against 
James  A.  Morris  and  others.  Heard  on  bill 
for  determination  of  priorities  of  execution 
creditors  as  between  complainant  and  S. 
Walter  Morris.  Priority  awarded  to  com- 
plainant. 

Berry  ft  Riggins,  for  complainant  Wilfred 
B.  Wolcott,  for  defendant  Mutual  Benefit 
Building  &  Loan  Ass'n.  Bird  ft  Blackman, 
for  defendants  James  A.  Morris  and  others. 

BERGEN,  V,  C.  The  present  application 
concerns  the  distribution  of  the  proceeds  of 
the  sale  of  the  real  estate  of  the  defendants. 
The  property  was  sold  by  virtue  of  two  ex- 
ecutions issued  out  of  this  court — one  at 
the  Instance  of  the  complainant,  and  the 
other  at  the  suit  of  S.  Walter  Morris.  The 
sale  was  permitted  under  an  order  directing 
that  the  proceeds  of  the  sale  should  be  paid 
into  court  for  the  purpose  of  its  proper  dis- 
tribution, after  the  claimants  thereto  should 
be  heard.  The  sale  has  been  made,  and  the 
money  is  now  In  the  bands  of  the  court  sub- 
ject to  distribution.  There  are  two  claim- 
ants to  the  fund:  First,  S.  Walter  Morris, 
who  recovered  a  Judgment  at  law  and  by 
virtue  of  an  execution  issued  thereon  sold 
the  real  estate  in  question  as  the  property  of 
the  defendant,  although  the  title  to  it  had 
then  been  transferred  to  another,  leaving 
no'  legal  title  in  the  defendants  to  be  levied 
upon  or  sold.  That  sale  this  court  held,  un- 
der proceedings  instituted  for  that  purpose, 
was  not  effective,  for  the  reason  that  at  the 
time  the  judgment  was  recovered  the  defend- 
ants bad  no  legal  title  to  the  property  sold. 
Whereupon  the  complainant,  having  subse- 
quently recovered  a  judgment  at  law,  filed  Its 
bill  in  this  court,  praying  that  the  transfer 
made  by  the  defendants  should  be  set  aside 
as  one  made  In  fraud  of  creditors,  and  that 
the  lands  should  be  subjected  to  the  payment 
of  its  judgment.  That  cause  was  contested, 
and  resulted  In  a  decree  in  favor  of  the  com- 
plainant, making  its  debt  a  lien  upon  the  land. 
In  satisfaction  of  which  it  was  entitled  to 
have  the  property  sold.  From  this  decree  an 
appeal  was  taken,  which  was  subsequently 
dismissed  by  consent  of  counsel,  but  not  un- 
til S.  Walter  Morris  had  filed  In  this  court  his 
bill  of  complaint  for  the  purpose  of  subjecting 
the  same  property  embraced  in  complainant's 
decree  to  the  payment  of  his  judgment ;  and 
during  the  time  the  complainant -was  by  the 
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appeal  prevented  from  proceeding  to  execu- 
tion and  levy  Morris  procured  the  Issuing;  of 
an  execution  upon  bis  decree,  thereby  secur- 
ing a  prior  levy  upon  the  land,  by  virtue  of 
which  he  now  claims  he  is  entitled  to  priority 
in  payment  out  of  the  fund  in  court  Wheth- 
er the  filing  of  a  bill  of  complaint  for  the  pur- 
pose of  subjecting  an  equitable  estate  to  the 
payment  of  a  debt,  or  an  actual  levy  upon  the 
land,  gives  the  party  priority,  is  the  single 
question  here  presented. 

I  have  no  doubt  that,  as  between  the  par- 
ties to  this  controversy,  the  filing  of  the  bill 
establishes  the  Hen.  The  bill  which  the  com- 
plainant filed  rested  upon  our  statute,  and 
the  suit  was  instituted  by  a  creditor  In  his 
own  behalf,  and  not  in  behalf  of  any  other 
creditor,  which  resulted  in  a  self-serving  de- 
cree, and  entitles  the  complainant,  as  was 
said  by  Chief  Justice  Beasley  In  the  Fayer- 
weather  Case,  46  N.  J.  Eq.  237,  19  Atl.  22, 
mentioned  by  counsel,  to  the  benefit  of  the 
well-known  rule  that  an  advantage  obtained 
by  the  prior  exhibition  of  his  bill  of  com- 
plaint  will  not  be  disturbed  to  aid  creditors 
less  diligent.  The  case  cited  by  counsel  for 
EL  Walter  Morris,  and  upon  which  they  relied, 
relates  entirely  to  Judgments  at  law.  The 
principle  Is  well  settled  in  this  state  that  If 
a  junior  judgment  creditor,  by  superior  dili- 
gence, has  an  execution  Issued  In  proper  form 
and  placed  in  the  hands  of  the  sheriff  prior 
to  such  a  proceeding  on  behalf  of  another 
Judgment  creditor,  his  Hen  on  the  real  estate 
of  the  debtor  antedates  that  of  an  execution 
upon  an  earlier  Judgment ;  but  that  rule  does 
not  apply  In  a  case  of  this  character,  where 
the  complainant  obtained  a  judgment  and 
diligently  pursued  Its  remedy  by  filing  a  bill 
of  complaint  in  this  court,  having  for  Its 
object  the  attaching  of  the  Hen  of  Its  Judg- 
ment upon  the  equitable  Interest  of  the  de- 
fendants in  lands  as  to  which  it  was  alleged, 
and  afterwards  determined  to  be  so,  that  the 
legal  title  to  the  land  was  held  by  another  as 
trustee  of  the  defendants,  and  for  the  pur- 
pose of  hindering  and  delaying  creditors  in 
the  collection  of  their  debts.  The  complainant 
having  filed  its  bill,  its  Hen  attached  from 
that  time,  and  the  priority  thus  obtained  1b 
not  disturbed  by  any  subsequent  proceeding 
of  Uke  character,  and  therefore  the  com- 
plainant is  entitled  to  be  first  paid  out  of  the 
money  realized  from  the  sale  of  defendants' 
lands. 

This  application  was  made  by  counsel  for  S. 
Walter  Morris  upon  notice  to  complainant. 
That  application  I  refuse ;  but,  as  the  parties 
are  all  here,  It  would  seem  to  me  to  be  unnec- 
essary to  put  the  complainant  to  a  similar 
notice  of  hearing  for  the  purpose  of  determin- 
ing the  proper  distribution  of  this  money. 
The  money  is  in  the  hands  of  the  court,  all 
the  parties  interested  are  present,  and  I  will 
make  an  order  that  the  clerk  pay  to  the  com- 
plainant out  of  the  fund  in  hand,  the  amount 
due  upon  its  Judgment  and  decree,  and,  if 


the  amount  be  not  sufficient  to  satisfy  such 
claim  in  full,  that  the  clerk  pay  to  com- 
r!ninant  whatever  may  have  been  deposited, 
to  be  applied  to  the  satisfaction  of  complain- 
ant's debt  so  far  as  it  will  extend. 


(TS  N.  J.  H.  SB) 

ASBURY  PARK  &  S.  O.  RY.  CO.  et  at 

v.  TOWNSHIP  COMMITTEE  OF 

NEPTUNE  TP.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept  20, 
1907.) 

1.  Steeet  Railroads—  Sale  or  Franchises 
— Liability  or  Purchases. 

A  traction  company  acquiring  the  road  and 
franchises  of  another  company  at  a  mortgage 
foreclosure  sale  thereof  is  bound  by  the  restric- 
tions and  conditions  contained  in  an  ordinance 
granting  such  other  company  a  location  for  its 
tracks,  though  the  company  so  purchasing  did 
not  expressly  assume  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  {  124.] 

2.  Sake— Acquisition  of  Rights  in  Streets 
— Legislative  Grants. 

A  street  railway  company  incorporated  un- 
der P.  L  1886,  p.  185,  providing  for  the  incor- 
poration of  street  railway  companies  and  their 
regulation,  and  which  on  application,  pursuant 
to  P.  L  1889,  p.  100,  providing  for  a  petition  to 
a  township  by  a  company  incorporated  under 
such  laws  for  a  location  of  its  tracks,  has  been 
granted  permission  to  lay  Its  tracks  along  a 
certain  route  through  the  township,  derives  its 
right  to  be  a  railway  company  and  to  occupy 
streets  with  its  tracks  from  the  Legislature,  and 
the  only  authority  given  to  the  township  is  to 
grant  or  refuse  a  "location"  for  the  tracks, 
which,  when  once  granted,  exhausts  its  power, 
and  the  township  cannot  thereafter  interfere 
with  any  rights  conferred  by  the  Legislature. 

3.  Same. 

Where  a  street  railway  company  incor- 
porated under  P.  L  1886,  p.  185,  providing  for 
the  incorporation  of  street  railway  companies 
and  the  regulation  of  the  same,  made  applica- 
tion to  a  township  to  lay  its  tracks  along  a 
certain  route,  pursuant  to  P.  L.  1889,  p.  100, 
and  an  ordinance  was  passed  granting  such  loca- 
tion, subject  to  certain  conditions,  on  accept- 
ance of  such  ordinance  by  the  company,  it  con- 
stituted a  valid  contract  and  its  provisions 
could  not  be  impaired  by  either  party  without 
the  consent  of  the  other,  and  hence  it  was  not 
competent  for  the  township  to  revoke  such  ordi- 
nance without  consent  of  the  company  and  re- 
move its  tracks. 

4.  Injunction— Subjects  of  Protection  and 
Relief— Corporate  Franchises. 

Where  a  street  railway  company  incorporat- 
ed under  P.  L.  1886,  p.  185,  providing  for  the 
incorporation  of  street  railway  companies  and 
their  regulation,  on  application  pursuant  to  P. 
L  1889,  p.  100,  has  been  granted  permission  to 
lay  its  tracks  along  a  certain  route  on  condi- 
tion that  it  pay  annually  a  certain  per  cent,  of 
its  gross  receipts  to  the  township,  and  under 
such  provision  has  laid  its  tracks,  the  repeal 
of  the  ordinance  granting  such  permission  and 
consequent  removal  of  the  company's  tracks,  on 
the  ground  that  it  has  failed  to  perform  its 
agreement  as  to  payment  may  be  enjoined  on 
condition  that  the  company  account  to  the  town- 
ship for  the  compensation  provided  for. 

5.  Equity— Pleading— Cross-Bill. 

A  bill  having  been  filed  to  enjoin  a  town- 
ship from  repealing  an  ordinance  granting  a 
street  railway  company  a  location  for  its  tracks 
and  their  removal,  a  cross-bill  was  filed  by  the 
township,  demanding  that  the  company  account 
as  to  compensation   required  by  the  ordinance 
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granting  such  location  to  be  made  annually  to 
the  township.  Held,  that  the  cross-bill  was  not 
subject  to  the  objection  that  it  sought  a  legal 
remedy  only,  since,  though  a  cross-bill  filed 
against  a  codefendant  must  rest  on  considera- 
tions of  equity,  a  more  liberal  rule  applies  as 
to  a  cross-bill  filed  against  complainant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §§  489-470.] 

6.  Same. 

A  cross-bill  in  a  suit  to  restrain  the  repeal 
of  an  ordinance  granting  a  street  railway  com- 
pany a  location  for  its  tracks  and  their  removal, 
demanding  an  accounting  as  to  compensation  re- 
quired by  the  ordinance  to  be  made  by  the 
company  for  such  location,  is  not  subject  to  the 
objection  that  it  introduces  matters  not  within 
the  scope  of  the  original  suit. 

rEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  |{  469h170.] 

7.  Limitation  of  Actions— Action  by  Mu- 
nicipality. 

A  cross-bill  by  a  township  to  recover  of  a 
street  railway  company  compensation  required 
of  it  for  a  location  for  its  tracks  by  the  ordi- 
nance granting  such  location  is  barred  as  to 
compensation  accruing  more  than  six  years  be- 
fore the  date  of  the  filing  of  the  bill. 

8.  Street  Ralboads— Acquisition  or  Rights 
in  Streets— Compensation. 

A  street  railway  company  was  granted  a 
location  for  its  tracks  through  a  township,  the 
route  being  22s/100  miles  in  length,  on  condi- 
tion that  it  pay  to  the  township  annually  5 
per  cent,  of  its  gross  receipts.  At  that  time 
the  township  claimed  jurisdiction  over  the  whole 
distance,  but  thereafter,  when  an  accounting  was 
sought  as  to  such  compensation,  only  42/ioo  of 
a  mile  of  the  railway  lay  within  the  township's 
boundaries.  Before  accounting,  the  company,  de- 
siring to  lay  a  double  track  through  two  bor- 
oughs, which  at  the  time  of  the  grant  were  em- 
braced in  such  township,  agreed  to  pay  to  each 
of  them  annually  certain  amounts,  and  at  the 
time  of  accounting  and  previous  thereto  the 
2**/ioo  miles  of  track  of  such  company  had 
been  operated  in  connection  with  another  road, 
their  total  mileage  being  6»o/100  miles,  but  the 
receipts  of  the  two  roads  were  not  kept  sep- 
arate. Held,  on  an  accounting  for  such  compen- 
sation, that  the  township  should  be  compen- 
sated on  the  basis  of  the  entire  2*»/ioo  miles, 
and  that  the  amount  on  which  the  township's 
percentage  should  be  calculated,  was  that  amount 
which  bore  the  same  proportion  to  the  total  re- 
ceipts as  2«/ioo  ""le*  t0  600/ioo  miles,  or 
x2s/<go  of  the  total  receipts,  from  rwhich  should 
be  deducted  payments  theretofore  made  to  the 
township  and  payments  made  to  the  boroughs. 

Bill  by  the  Anbury  Park  &  Sea  Girt  Rail- 
way Company  and  another  against  the  town- 
ship committee  of  the  township  of  Neptune 
and  others  to  restrain  the  repeal  of  an  or- 
dinance granting  a  location  for  street  rail- 
way tracks  and  their  removal.  Finding  for 
complainants  on  condition  that  they  account 
to  the  township  in  respect  to  compensation 
required  by  that  ordinance  to  be  made  for 
such  location. 

Frank  Dnrand  and  Charles  H.  Ivlns,  for 
complainants.  Samuel  A.  Patterson,  for  de- 
fendants. 


HOWELL,  V.  C.  The  Asbury  Park  & 
Belmar  Street  Railway  Company  was  Incor- 
porated in  December,  1892,  under  the  pro- 
visions of  a  law  entitled  "An  act  to  provide 
for  the  incorporation  of  street  railway  com- 


panies and  to  regulate  the  same,"  approved 
April  6,  1886.  P.  L.  1886,  p.  185.  The  incor- 
poration was  accomplished  by  the  execution 
of  a  certificate  of  incorporation  and  the  filing 
of  the  same  in  the  office  of  the  Secretary  of 
State.  Among  other  things  mentioned  in 
this  certificate  are  the  duration  of  the  com- 
pany's existence — 100  years — and  the  route 
over  which  It  expected  to  lay  its  tracks  and 
conduct  its  business.  This  certificate  was 
filed  in  the  office  of  the  Secretary  of  State 
on  January  6,  1893.  On  the  following  day 
the  corporation  applied  to  the  township  of 
Neptune  for  permission  to  lay  its  tracks  and 
construct  its  road  along  the  route  describ- 
ed in  Its  certificate  of  incorporation.  The 
application  was  made  in  pursuance  of  the 
provisions  of  a  supplement  to  the  act  above 
recited,  which  is  found  in  P.  L.  1889,  p.  100. 
This  supplement  provided  for  a  petition  to 
the  township  committee  by  the  directors  of 
any  company  Incorporated  under  the  above 
cited  act  (P.  L.  1886,  p.  185)  for  a  location 
of  the  tracks  of  its  railway  conformably 
to  the  route  designated  in  the  articles  of 
incorporation,  and  for  a  public  hearing  and 
notice  thereof,  after  which  the  committee 
should  either  reject  the  application  or  grant 
it  under  such  lawful  restrictions  as  they 
might  deem  the  Interests  of  the  public  re- 
quired. The  act  then  goes  on  to  declare  that 
the  location  thus  granted  shall  be  deemed 
and  taken  to  be  the  true  location  of  the 
tracks  of  the  railway,  If  an  acceptance  there- 
of in  writing  by  the  directors  shall  be  filed 
with  the  Secretary  of  State  within  30  days 
after  receiving  notice  thereof,  and  a  copy 
thereof  delivered  to  the  clerk  of  the  munici- 
pality. A  copy  of  the  ordinance  which  was 
passed  by  the  township  of  Neptune  on  the 
application  of  the  street  railway  company 
Is  In  evidence.  It  is  the  foundation  of  the 
complainants'  right.  It  locates  the  railway 
company's  tracks  on  the  route  prescribed  by 
the  certificate  of  Incorporation,  subject  to 
certain  conditions  and  restrictions,  among 
which  is  one  providing  for  compensation  to 
the  township  for  the  use  of  the  streets,  in 
the  following  words:  "(4)  That  the  loca- 
tion and  franchise  hereby  granted  shall  be 
for  the  term  of  fifty  years  from  and  after 
the  date  of  the  adoption  and  passage  of  this 
resolution  and  ordinance;  that  In  considera- 
tion of  the  grant  of  location  and  franchise 
herein  made  and  in  consideration  of  the  use 
for  street  railway  purposes  by  said  company 
of  the  portion  of  said  street  or  public  high- 
way, subject  to  the  control  of  Bald  commit- 
tee and  as  a  compensation  therefor,  said 
company  shall  on  the  second  day  In  January, 
A.  D.  eighteen  hundred  and  ninety-seven,  and 
on  the  second  Monday  of  January  In  each 
year  thereafter,  pay  to  the  treasurer  of  said 
committee  for  the  use  of  said  township  a 
sum  of  money  equal  In  every  instance  to  five 
per  centum  of  the  gross  receipts  from  all 
the  business  of  the  said  company  for  the  year 
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preceding  each  date  of  payment  above  speci- 
fied." The  company  agrees  to  submit  its 
books  to  the  township  committee,  and  furnish 
statements  of  Its  business  at  all  reasonable 
times.  The  permission  is  for  the  period  of 
SO  years.  At  the  end  of  that  time  there  is 
a  provision  for  the  purchase  of  the  tracks 
and  other  fixtures  by  the  township.  The  or- 
dinance was  accepted  by  the  railway  com- 
pany in  March,  1893,  In  the  manner  required 
by  the  statute  and  by  the  ordinance  Itself, 
and  the  company  began  the  construction  of 
the  street  railway  over  the  line  designated 
in  the  certificate  of  Incorporation  and  the 
ordinance.  This  route  as  described  extends 
from  Wesley  Lake  Bridge,  at  the  bead  of 
Wesley  Lake,  to  the  southerly  line  of  Nep- 
tune township,  a  distance  of  2*»/ioo  miles. 
That  Is  the  distance  which  the  township  of 
Neptune  claimed  the  right  to  control.  The 
Asbury  Park  &  Belmar  Street  Railway  Com- 
pany mortgaged  its  road  and  franchises  to 
secure  an  indebtedness.  This  mortgage  was 
foreclosed,  and  at  the  sale  under  the  decree 
the  property  and  franchises  were  purchased 
by  trustees  for  the  mortgage  creditors,  who 
on  May  23,  1898,  transferred  the  same  to 
the  Asbury  Park  &  Sea  Girt  Railroad  Com- 
pany, which  had  been  incorporated  to  take 
over  the  property,  assets,  and  franchises  that 
had  been  so  sold.  In  this  way  the  Asbury 
Park  &  Sea  Girt  Railroad  Company  came 
Into  possession  of  the  franchise  granted  by 
Neptune  township,  and  the  company  still 
claims  to  own  and  hold  the  right  so  original- 
ly granted.  As  a  matter  of  law  the  company 
Is  bound  by  the  restrictions  and  conditions 
contained  In  the  said  ordinance,  even  though 
it  did  not  expressly  assume  them.  Ruther- 
ford v.  Hudson  River  Traction  Company, 
73  N.  J.  Law,  227,  63  Atl.  84.  It  Is  one  of 
the  complainants  In  this  suit  On  August 
27,  1889,  the  Asbury  Park  &  Sea  Girt  Rail- 
road Company  made  a  lease  of  all  Its  prop- 
erty and  franchises  to  the  Atlantic  Coast 
Electric  Railway  Company.  This  company 
got  Into  financial  difficulties  and  all  Its  prop- 
erty rights  and  franchises,  including  Its  right 
In  the  said  lease,  were  sold  by  E.  S.  At- 
water,  special  master  appointed  by  the  Unit- 
ed States  Circuit  Court  for  the  District  of 
New  Jersey,  and  on  December  27,  1905,  were 
conveyed  to  the  Atlantic  Coast  Electric  Rail- 
way Company.  This  latter  company  Is  the 
other  complainant  In  this  suit.  The  Atlan- 
tic Coast  Electric  Railway  Company  now 
owns  or  controls  a  continuous  line  of  electric 
railway  extending  from  Sea  Girt  on  the  south 
to  Pleasure  Bay  on  the  north,  a  distance 
of  about  16  miles,  of  which  the  line  In  ques- 
tion In  this  suit  forms  an  Integral  and  im- 
portant part.  When  the  Atlantic  Coast  Elec- 
tric Railway  Company  became  embarrassed 
In  Its  finances,  James  Smith,  Jr.,  was  ap- 
pointed receiver  by  the  United  States  Cir- 
cuit Court  for  the  District  of  New  Jersey. 
It  would  appear  that  all  the  franchise  fees 
accruing  to  Neptune  township  under  the  ordi- 


nance of  1893  up  to  January,  1897,  had  been 
paid  and  satisfied.  When  the  1897  payment 
matured,  counsel  for  the  township  applied 
to  the  court  to  compel  Its  payment  by  the 
receiver.  The  court  made  an  order  on  De- 
cember 9,  1897,  directing  the  receiver  to  pay 
to  the  township  the  "sum  of  four  hundred 
dollars  In  full  settlement  of  said  claim  so  due 
the  said  petitioner  on  the  first  day  of  Jan- 
uary, 1897."  From  that  time  to  the  present 
the  receiver  and  the  Atlantic  Coast  Rail- 
way Company  successively  have  annually 
In  January  paid  to  the  treasurer  of  the  town- 
ship the  sum  of  $400,  for  which  the  treasurer 
has  given  receipt  It  does  not  appear  that 
there  was  ever  any  agreement  on  the  part  of 
the  township  committee  to  accept  $400  In 
full  of  the  5  per  cent  annual  payments.  The 
minutes  of  the  committee  show  no  action 
whatever  on  the  subject  In  the  spring  of 
1907  the  township  committee  passed  a  res- 
olution calling  on  the  complainants  and  the 
Asbury  Park  &  Sea  Girt  Street  Railway 
Company  to  appear  before  the  township 
committee  on  March  25,  1907,  to  show  cause 
why  the  compensation  provided  for  In  the 
ordinance  of  1893  should  not  be  paid  to  the 
township,  and  why  that  ordinance  should 
not  be  revoked  and  repealed  for  failure  of 
the  several  companies  to  comply  with  Its 
conditions,  and  the  company's  tracks,  plant, 
and  cars  removed  from  the  street  The  corn* 
plalnants  construed  this  Into  a  clear  threat 
on  the  part  of  the  township  committee  to' 
destroy  a  valuable  and  indispensable  part 
of  their  line  of  railway,  and  at  once  filed  their 
bill  against  the  township  of  Neptune  and 
the  members  of  the  township  committee, 
praying  that  they  might  be  enjoined  from 
revoking  or  repealing  the  ordinance  of  1893 
and  from  removing  the  railway  tracks  from 
the  street  In  which  they  were  laid. 

The  complainants  allege  In  their  bill  that 
in  some  way  unknown  to  them  the  original 
requirement  that  they  should  pay  to  the 
township  5  per  cent  of  their  gross  receipts 
annually  was  commuted  Into  an  annual  pay- 
ment of  $400,  and  that  this  amount  had  been 
•  fully  paid,  that,  hence,  there  was  nothing  due 
to  the  township,  and  It  therefore  had  no  right 
to  take  the  Impending  action.  The  defend- 
ants, answering  Jointly,  deny  that  there  was 
ever  any  change  In  the  amount  of  compensa- 
tion or  Its  method  of  computation,  and  claim 
by  a  cross-bill  that  the  complainants  must  ac- 
count to  the  township  In  respect  of  the  com- 
pensation in  the  matter  contemplated  by  the 
ordinance  of  1893.  On  this  branch  of  the 
case  my  judgment  must  be  for  the  defend- 
ants. It  Is  very  clear  to  my  mind  that  there 
has  never  been  any  change  In  or  alteration 
or  modification  of  the  original  ordinance  of 
1893,  so  far  as  the  provision  for  compensa- 
tion to  the  township  Is  concerned.  The  state- 
ment In  the  complainants'  pleadings  that 
there  had  been  such  change  was  not  support- 
ed by  any  proof.  ThK  together  with  the  ab- 
sence of  any  record  Of  such  an  Important  act 
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from  the  minutes  of  the  township  committee, 
would  seem  conclusive.  Therefore,  unless 
there  are  countervailing  faqfs,  the  complain- 
ants must  at  some  time  and  In  some  court 
account  to  the  township  and  pay  whatever 
may  be  found  due,  in  accordance  with  the 
provisions  of  the  ordinance  of  1803.  Before 
enlarging  on  this  idea,  It  will  be  convenient 
to  take  up  and  discuss  another  branch  of  the 
case — that  relating  to  the  power  of  this 
court  to  enjoin  municipal  corporations  in  the 
exercise  of  the  powers  conferred  upon  them 
by  the  Legislature. 

The  first  case  in  New  Jersey  in  which  the 
question  seems  to  have  been  mooted  is  Bond 
v.  -City  of  Newark,  19  N.  J.  Eq.  376.  It  was 
there  held  by  Chancellor  Zabrlskie  that  the 
legislative  acts  or  exercise  of  discretionary 
powers  by  municipal  corporations,  however 
unwise  or  impolitic,  or  even  when  done  from 
corrupt  motives  or  for  unworthy  purposes, 
are  beyond  the  control  of  the  courts,  but, 
when  the  corporation  has  fulfilled  Its  legis- 
lative functions  and  has  exercised  Its  legis- 
lative discretion,  the  courts  have  the  power, 
and  should  Interfere  to  control  the  acts  of 
municipal  corporations  and  their  officers  In 
the  exercise  of  powers  not  legislative  or  dis- 
cretionary. Vice  Chancellor  Dodd  followed 
this  ruling  In  Schumm  v.  Seymour,  24  N.  J. 
Law,  143.  In  Paterson  &  Passaic  Horse  R. 
R.  Co.  v.  Mayor  and  Aldermen  of  the  City 
of  Paterson,  24  N.  J.  Law,  158.  the  city 
of  Paterson  and  certain  of  the  defendants 
threatened  to  tear  up  and  remove  the  com- 
plainants' railway  tracks  In  Colt  Street 
The  city  of  Paterson  had  given  Its  consent  to 
the  railroad  company  to  construct  Its  rail- 
way in  that  street,  and  it  subsequently 
threatened  to  pass  an  ordinance  repealing 
the  ordinance  which  gave  the  permission ;  the 
company  having  In  the  meantime  acted  upon 
the  permissive  ordinance  and  built  Its  road. 
There  was  some  suggestion  that  the  consent 
had  been  obtained  fraudulently,  but  this 
charge  of  misrepresentation  the  Chancellor 
found  to  be  baseless.  He  enjoined  the  city 
from  revoking  the  ordinance,  and  refused  to 
dissolve  the  injunction,  on  the  ground  that 
not  only  had  the  proper  consents  of  the  prop- 
erty owners  been  obtained,  but  that,  relying 
thereon,  the  street  railway  company  had  ex- 
pended its  money  and  built  its  railway,  and 
that  the  defendants  bad  for  a  long  time  ac- 
quiesced in  the  occupation  of  the  street  by 
the  complainants  with  their  railway.  Vice 
Chancellor  Van  Fleet  in  the  case  of  Cape 
May,  etc.,  Railroad  Co.  v.  City  of  Cape  May, 
35  N.  J.  Bq.  419.  applied  the  doctrine  to  a 
case  very  much  like  the  present  one.  There 
the  city  of  Cape  May  had  authorized  the 
complainants  to  construct  a  horse  railroad 
through  certain  streets  of  the  city,  and  the 
complainants  under  the  authority  thus  given 
proceeded  to  construct  the  road.  When  it 
was  nearly  completed  an  ordinance  was  In- 
troduced Into  the  common  council,  the  pur- 
pose of  which  was  to  repeal  portions  of  the 


prior  ordinance,  and  to  revoke  the  authority 
given  to  the  complainants  to  use  these  streets 
in  the  construction  of  their  road.  This  ordi- 
nance had  been  read  a  second  time,  and  was 
about  to  be  put  on  its  third  reading  and  sub- 
mitted to  a  final  vote.  The  complainants 
sought  an  Injunction  to  restrain  the  council 
from  passing  It  The  Vice  Chancellor  denied 
the  Injunction,  but  on  the  ground  that  it  was 
not  averred  or  shown  that  the  city  authori- 
ties Intended  in  the  event  of  the  passage  of 
the  repealing  ordinance  to  order  the  tracks 
of  the  complainants  removed  or  to  tear  them 
up.  That  Is  precisely  what  Is  threatened  In 
this  case.  The  complainants  here  were  or- 
dered to  show  cause  before  the  township  com- 
mittee why  their  tracks  should  not  be  remov- 
ed from  the  streets,  and  the  case  is  a  direct 
authority  under  the  facts  for  the  Interference 
of  this  court  with  its  Injunctive  powers. 
The  same  principle  was  followed  in  Hudson 
Telephone  Co.  v.  Jersey  City,  49  N.  J.  Law, 
303,  8  Atl.  123,  60  Am.  Rep.  619.  In  that 
case  the  common  council  had  designated  the 
streets  In  which  the  telephone  company  might 
place  Its  poles.  After  It  had  placed  a  large 
number  of  poles  at  considerable  expense,  the 
common  council  passed  an  ordinance  repeal- 
ing the  former  permission.  The  Supreme 
Court  held  that  the  repealing  ordinance  was 
void,  and  In  the  opinion  cites  two  cases  as 
authority  for  the  proposition  that  the  com- 
mon council  of  the  city  has  no  right  to  revoke 
Its  permission  given  by  statutory  authority  to 
the  location  of  a  railroad  in  the  streets.  The 
cases  cited  are  People's  Passenger  Ry.  Co.  v. 
Baldwin,  37  Leg.  Int  424 ;  Brooklyn  Central 
R.  R.  Co.  v.  Brooklyn  City  Railroad  Co.,  82 
Barb.  (N.  Y.)  358.  And  see  PhUUpsburg 
Electric  Co.  v.  PhUUpsburg,  66  N.  J.  Law, 
505,  49  Atl.  445,  and  cases  cited. 

I  apprehend  that  the  true  ground  Is  that 
the  relation  between  the  street  railway  com- 
pany and  the  township  Is  one  of  contract 
and  that  by  virtue  of  the  contract  and  the  ex- 
penditure of  money  in  pursuance  of  its  terms 
the  street  railway  company  has  obtained  a 
vested  right  which  Is  cotermlnus  with  the 
Tights  given  to  It  by  the  Legislature  and  by 
the  ordinance.  The  court  may,  in  Its  discre- 
tion, in  a  proper  case,  by  Its  Injunctive  pow- 
er, prevent  any  attempt  on  the  part  of  the 
municipal  corporation  to  violate  the  contract 
The  doctrine  Is  well  illustrated  by  the  case 
of  Citizens'  Street  Railroad  Co.  v.  City  Rail- 
way Co.  (C.  C.)  56  Fed.  746,  s.  c.  on  appeal, 
166  U.  S.  557,  17  Sup.  Ct  653,  41  L.  Ed.  1114. 
And  It  was  held  in  Cleveland  City  Ry.  Co.  v. 
Cleveland  (C.  C.)  94  Fed.  385,  that  the  federal 
Circuit  Court  would  enjoin  the  passage  of  a 
city  ordinance  which  Impairs  the  contract 
rights  of  a  street  railway  company  or  de- 
prives It  of  its  property  without  due  process 
of  law,  and  this  upon  the  ground  that  city 
ordinances  making  grants  of  franchises  to 
street  railway  companies  on  specified  condi- 
tions when  accepted  by  the  companies  consti- 
tute contracts  which  cannot  be  annulled  or 
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amended,  except  by  consent  of  both  parties, 
and  are  protected  from  Impairment  by  the 
federal  Constitution.  In  American  Water- 
works Co.  v.  Home  Water  Co.  (C.  C.)  116  Fed. 
178,  it  was  held  tbat  if  tbe  action  of  the  city 
is  based  upon  legislative  authority  to  grant  a 
franchise  and  to  enter  into  contracts  with  the 
parties  for  the  erection  and  use  of  public 
utilities  to  grant  the  use  of  the  public  streets 
and  charge  for  the  use  of  its  privileges,  then 
the  action  of  the  city  council  Is  legislative,  as 
one  of  the  subordinate  agencies  of  the  state, 
and  tbe  deprivation  of  rights  once  granted 
without  legal  cause  or  without  due  process  of 
law  is  within  the  constitutional  prohibition, 
and  upon  such  allegations  a  federal  court  has 
jurisdiction  of  the  cause  regardless  of  the 
citizenship  of  the  parties.  See  Jersey  City 
v.  Harrison,  71  N.  J.  Law,  69,  58  Atl.  100. 
Again,  the  street  railway  company  derives  its 
right  to  be  a  railway  company  and  to  occupy 
the  streets  with  its  tracks  from  the  Legisla- 
ture, and  not  from  the  municipality.  The 
only  authority  given  to  the  township  Is  to 
grant  a  "location"  of  the  tracks  over  the 
route  designated  In  the  certificate  of  incor- 
poration, or  to  refuse  to  make  the  grant 
When  once  made,  however,  the  municipality 
has  exhausted  its  power,  and  may  not  take 
further  action.  Hudson  Telephone  Co.  v. 
Jersey  City,  supra.  The  street  railway  com- 
pany is  then  in  possession  of  tbe  land  covered 
by  Its  tracks  under  legislative  sanction,  and 
not  by  virtue  of  municipal  authority,  except 
In  so  far  as  the  municipal  body  had  consented 
to  the  mere  location  of  the  tracks,  and  it  will 
hardly  be  argued  that  the  township  commit- 
tee can  Interfere  with  the  legislative  grant, 
or  with  any  rights  that  are  conferred  by  leg- 
islative authority. 

This  argument  leads  to  the  conclusion  that 
the  ordinance  of  1893  Is  a  valid  contract  be- 
tween the  township  and  the  street  railway 
company,  and  that  the  binding  force  of  its 
provisions  cannot  be  Impaired  by  either  party 
without  the  consent  of  the  other.  In  fact, 
the  relation  between  them  Imposed  upon 
them,  respectively,  reciprocal  duties.  It  was 
not  competent,  therefore,  for  the  township  to 
violate  its  part  of  the  contract  In  the  man- 
ner proposed,  nor  could  tbe  street  railway 
company  abandon  the  performance  of  Its  du- 
ties as  a  public  carrier  of  passengers.  Bridge- 
ton  v.  Brldgeton  &  Mlllvllle  Traction  Co.,  62 
N.  J.  Law,  592,  43  Atl.  715,  45  L.  R.  A.  837. 
The  threat  made  by  the  township  in  Its  no- 
tice to  the  street  railway  Is  a  threat  that  it 
Intends  to  violate  its  contract  The  situation 
appeals  with  much  force  to  a  court  of  equi- 
ty. To  permit  the  repeal  of  the  ordinance 
in  question,  and  the  consequent  removal  of 
the  tracks,  would  destroy  a  valuable  property 
which  the  public  have  an  interest  in  preserv- 
ing as  one  of  the  public  utilities  of  tbe  state. 
And  the  violation  of  the  complainants'  rights 
should  be  enjoined  If  It  can  be  so  done  as  to 
work  out  an  equitable  result  and  this  I  think 
la  quite  possible. 


The  township  alleges  that  the  complainant 
owes  to  it  a  large  amount  of  money,  being  the 
compensation  provided  for  in  the  ordinance 
of  1893;  that  the  annual  payments  of  $400, 
which  the  complainant  and  Its  predecessors 
have  made,  are  only  partial  payments,  and 
that  it  cannot  ascertain  the  correct  amount 
because  the  complainant  has  not  furnished 
the  statements  of  its  business  as  agreed ;  and 
it  prays  for  an  accounting  by  its  cross-bill. 
This  accounting  I  am  Inclined  to  advise,  but 
I  am  met  by  tbe  proposition  advanced  by  the 
complainant  that  the  cross-bill  seeks  a  legal 
remedy  only,  and  it  demurs  to  the  cross-bill 
accordingly,  on  the  ground  that  it  lacks 
equity  to  support  it  While  it  is  true  that  a 
cross-bill  filed  against  a  codefendant  must 
rest  on  considerations  of  equity,  a  different 
and  more  liberal  rule  applies  when  the  cross- 
bill Is  filed  against  the  complainant  In  such 
case  the  cross-bill  is  strictly  a  mode  of  de- 
fense, and,  as  against  the  complainant  the 
defendant  may  use'  all  the  weapons  within 
his  reach.  2  Dan.  Ch.  Pr.  1549;  Mitford,  Eq. 
PI.  (81)  99;  Shipman,  Eq.  PI.  406.  All  the 
cases  cited  on  this  point  in  the  complainants' 
brief  are  cases  relating  to  original  bills.  An 
answer  Is  a  shield,  not  a  weapon.  It  replies 
to  the  complainants'  equities.  The  cross-bill, 
while  In  aid  of  a  defense,  Is  also  a  mode  of 
attack  along  lines  which  are  necessary  for  a 
full  defense  and  a  complete  adjudication  of 
all  the  disputes  that  arise  out  of  a  transac- 
tion or  series  of  transactions. 

Again,  it  is  argued  on  the  part  of  the  com- 
plainants that  the  cross-bill  cannot  be  enter- 
tained, for  the  reason  that  it  introduces  into 
the  case  matters  which  are  not  within  the 
scope  of  the  original  suit.  The  basis  of  the 
original  suit  is  the  ordinance  of  1893.  This 
confers  a  right  on  the  complainants,  and 
gives  compensation  to  the  grantor  as  a  con- 
sideration. The  provision  for  compensation 
is  in  the  nature  of  a  covenant  on  the  part 
of  the  street  railway  company  that  It  will 
pay  a  money  consideration  for  the  grant 
It  resembles  a  case  of  Interdependent  cove- 
nants. Both  the  complainants'  and  defend- 
ants' causes  of  action  arise  out  of  the  same 
instrument,  and  arc  referable  to  what  I  have 
spoken  of  as  interdependent  covenants.  I 
see  no  reason  why  the  whole  subject-matter 
should  not  be  dealt  with  in  one  suit  Beck 
v.  Beck,  43  N.  J.  Eq.  39,  10  Atl.  155;  Harri- 
son v.  Harrison,  46  N.  J.  Eq.  75,  19  Atl.  126. 
The  complainants  should  be  awarded  an  in- 
junction to  prevent  the  township  from  inter- 
fering with  or  imperilling  their  rights  under 
the  ordinance  of  1893,  but  upon  condition 
tbat  tbey  account  to  the  township  In  respect 
of  the  compensation  provided  for  therein. 

It  only  remains  to  determine  the  principles 
on  whicb  the  account  will  be  taken.  In  the 
first  place,  it  cannot  extend  beyond  six  years 
from  the  date  of  the  filing  of  the  bill.  This 
is  in  consonance  with  the  rule  which  would 
be  applied  if  the  townsbip  bad  pursued  its 
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common-law  remedy.  Ex'r  of  Wanamaker 
v.  Van  Buskirk,  1  N.  J.  Bq.  691,  23  Am.  Dec. 
748;  Cowart  v.  Perrlne,  18  N.  J.  Bq.  454; 
Arnett  v.  Finney,  41  N.  J.  Eq.  147,  3  Atl. 
696.  In  Metropolitan  R.  Co.  v.  District 
of  Columbia,  132  D.  S.  1,  10  Sup.  Ct  19, 
33  h.  Ed.  231,  it  was  held  that  the  Dis- 
trict of  Columbia  was  a  municipal  corpora- 
tion, and  that  an  action  by  it  to  recover  from 
a  street  railroad  company  the  cost  of  main- 
taining pavements  in  a  street,  which  the  com- 
pany is  by  its  charter  bound  to  maintain, 
was  not  an  action  upon  the  statute  but  one 
In  assumpsit,  and  the  statute  of  limitations 
applied  to  it.  And  in  Commissioners  v.  Buck- 
ner  (C.  C.)  48  Fed.  533,  it  was  held  that  the 
rule  that  statutes  of  limitation  do  not  run 
against  the  state  does  not  apply  in  favor  of 
a  city  In  virtue  of  the  governmental  power 
exercised  by  it  in  respect  to  a  claim  of  the 
city  against  the  United  States  for  taxes  al- 
leged to  have  been  illegally  collected.  Wood 
on  Limitations,  g  53.  At  the  hearing  it  was 
urged  on  the  part  of  the  complainants  that 
the  Ashbury  Park  &  Sea  Girt  Street  Railway 
Company  was  bound  to  pay  the  compensation 
provided  for  In  the  ordinance  of  1893  on  the 
basis  of  the  mileage  of  the  road  lying  within 
the  limits  of  Neptune  township  only.  The 
total  length  of  the  route  described  in  the 
ordinance  is  2"/ioo-  miles,  and  at  the  time 
of  the  passage  of  the  ordinance  Neptune 
township  claimed  jurisdiction  over  the  whole 
of  this  distance.  At  the  present  time,  how- 
ever, only  <*/ioo  of  a  mile  of  the  railway 
lies  within  the  boundaries  of  that  township. 
At  the  time  of  the  passage  of  the  ordinance 
of  1893,  the  arrangement  of  the  municipali- 
ties in  question  was  this:  Neptune  town- 
ship was  in  existence.  It  embraced  the  two 
boroughs  of  Neptune  City  and  Avon,  both 
of  which  were  also  in  existence;  the  remain- 
ing borough  of  Bradley  Beach  having  not 
yet  been  formed.  Later,  when  the  complain- 
ants wished  to  lay  double  tracks  through 
Neptune  City  and  Avon,  they  agreed  to  pay 
a  compensation  to  each  of  these  boroughs  as 
follows:  To  Neptune  City  $275  annually, 
and  to  Avon  $350  annually.  These  payments 
are  therefore  for  territory  which  was  em- 
braced in  the  original  ordinance  of  1893, 
and  for  which  the  railway  company  engaged 
to  pay  the  township  of  Neptune.  It  was 
therefore  claimed  that  the  payment  should 
be  apportioned  between  Neptune  township 
and  the  other  municipalities,  or  that  the 
amounts  paid  and  payable  by  the  street  rail- 
way company  to  these  other  municipalities 
should  be  deducted  from  any  amounts  which 
might  be  payable  for  the  whole  2«/100 
miles.  The  ordinance  on  this  point  is  ex- 
plicit and  clear.  The  company  by  Its  ac- 
ceptance thereof  agreed  to  "pay  to  the 
treasurer  of  said  committee  for  the  use  of 
said  township  a  sum  equal  in  every  instance 
to  five  per  centum  of  the  gross  receipts  from 
all  the  business  of  said  company  for  the 
year  preceding  each  date  of  payment."  Here 


Is  a  contract  which  needs  neither  construc- 
tion nor  interpretation.  The  company  has 
agreed  to  pay  a  per  centage  of  its  gross  re- 
ceipts from  all  its  business,  and,  although 
It  may  be  that  the  company  has  made  a  hard 
bargain,  yet  the  court  can  hardly  be  asked 
to  make  a  new  one  for  the  parties.  I  there- 
fore think  that  the  computation  must  be 
made  upon  the  basis  of  the  total  receipts 
of  the  company  from  Its  railway  business 
in  the  first  Instance,  but  subject  to  such  de- 
ductions as  are  hereinafter  mentioned.  The 
length  of  the  road  from  Asbury  Park  to  Sea 
Girt  is  6»o/ioo  miles.  The  Asbury  Park  & 
Sea  Girt  Street  Railway  Company  owns 
2*»/ioo  miles  and  the  Sea  Coast  Traction 
Company  4«t/100  miles  of  this  distance. 
The  railway  over  this  whole  distance  is  op- 
erated as  a  single  line.  There  has  been  no 
separation  of  the  receipts  of  the  Sea  Girt 
Traction  Company  from  those  of  the  Ash- 
bury Park  &  Sea  Girt  Street  Railway  Com- 
pany. In  ascertaining  the  amount  on  which 
the  defendants'  compensation  should  be  cal- 
culated, the  total  receipts  of  the  line  from 
Asbury  Park  to  Belmar  should  be  appor- 
tioned on  a  mileage  basis  between  the  two 
distances  above  mentioned  for  the  various 
years  over  which  the  accounting  shall  ex- 
tend, apportioning  to  the  Asbury  Park  & 
Sea  Girt  Street  Railway  Company  "»/e»» 
of  the  receipts  for  the  several  years.  This 
will  give  the  total  receipts  of  the  company 
on  which  the  percentage  will  be  calculated. 

When  the  amount  payable  under  the  ordi- 
nance shall  have  been  ascertained  by  this 
method  of  calculation,  it  will  be  reduced  by 
certain  items  which  I  now  mention.  The 
first  will  be  the  payment  of  $400  which  has 
been  annually  made  by  the  railway  com- 
panies to  the  treasurer  of  the  township  of 
Neptune.  There  should  likewise  be  deducted 
the  annual  payments  which  have  been  made 
by  the  railway  companies  to  the  boroughs  of 
Avon  and  Neptune  City.  This  is  conceded 
by  counsel  for  the  defendants  In  their  brief, 
on  the  ground  that  it  Is  Justice  and  equity, 
a  recognition  of  the  rule  that  as  parties  to 
a  suit  in  equity  they  are  required  to  con- 
form to  equitable  principles. 

I  will  advise  a  decree  in  accordance  with 
these  conclusions. 


SMITH    v.    RHODE    ISLAND    HOSPITAL 

TRUST  CO.  et  al. 

(Supreme    Court    of    Rhode    Island.    June    1, 

1906.) 

Wiixs— Construction. 

The  words,  "if  desired  by  the  creditors 
thereof,"  in  a  will  by  a  member  of  a  firm  giving 
his  property  to  trustees  to  use  in  securing  ex- 
tension or  payment  of  his  liabilities  as  member 
of  the  firm  or  as  indorser,  in  the  provision  that 
such  liabilities  are  intended  to  be  chargeable  on 
the  trust  estate  for  the  full  amount  or  the  ob- 
ligations of  the  firm,  "if  desired  by  the  credit- 
ors," means  if  the  creditors  thereof  signify  such 
desire  by  the  presentation  of  their  claims  to  the 
trustees. 
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Salt  by  Charles  Morris  Smith,  surviving 
trustee  under  the  will  of  Amos  D.  Smith,  de- 
ceased, against  the  Rhode  Island  Hospital 
Trust  Company  and  others,  for  construction 
of  the  will  of  deceased,  given  In  full  in  Na- 
tional Bank  of  Commerce  v.  Smith,  17  K.  I. 
245,  21  Atl.  959.  The  trial  court  entered  a 
decree  certifying  the  case  to  the  Supreme 
Court,  under  Court  and  Practice  Act  1905,  | 
338.  Form  of  decree  determined,  and  case 
remanded  for  entry  of  same. 

The  proposed  form  of  decree  is  in  part  as 
follows:  "This  cause  came  on  to  be  heard 
upon  the  motion  of  said  complainant  for  the 
entry  of  a  final  decree  in  said  cause,  and  up- 
on hearing  thereof,  and  It  appearing  that  all 
parties  respondent  named  in  said  bill  have 
answered  said  cause  and  joined  In  the  prayer 
of  said  bill,  and  that  due  notice  has  been 
given  of  the  pendency  of  said  bill  to  all  per- 
sons or  parties  other  than  the  parties  re- 
spondent named  in  said  bill,  if  any  there  be, 
who  hold  valid  claims  under  the  terms  of 
said  will  against  said  trust  estate  in  the 
hands  of  said  surviving  trustee,  in  accordance 
with  an  order  of  the  superior  court  for  Prov- 
idence county,  dated  the  14th  day  of  May,  A 
D.  1906,  and  It  further  appearing  that  no 
parties  have  made  their  appearance  In  ac- 
cordance with  said  order  within  the  time 
specified  therein,  and  that  no  parties  appear- 
ed to  show  cause  why  they  should  be  joined 
as  parties  respondent  to  said  cause  before 
said  superior  court  within  the  time  specified 
in  said  order,  and  that  said  cause  has  been 
properly  certified  to  the  Supreme  Court  by 
the  order  of  said  superior  court,  now,  there- 
fore, it  is  hereby  ordered,  adjudged,  and  de- 
creed as  follows:  First  That  the  clause  in 
said  will,  'If  desired  by  the  creditors  thereof,' 
means,  and  is  hereby  construed  as  meaning, 
'If  the  creditors  thereof  signify  such  desire  by 
the  presentation  of  their  claims  to  the  trus- 
tees or  surviving  trustee  under  said  will.' 
Second.  That  the  claims  set  out  in  said  bill 
of  those  creditors  who  have  signified  their  de- 
sire to  have  their  claims  charged  upon  said 
trust  estate  by  presenting  the  same  to  the 
said  trustees  are,  and  are  hereby  declared  to 
be,  the  only  claims  chargeable  upon  said 
trust  estate." 

Green,  Hinckley  &  Allen,  for  complainant 
James  Tilllnghast,  Cyrus  M.  Van  Slyck,  and 
Guy  Metcalf,  for  respondents. 


PER  CURIAM.  The  construction  of  the 
words  "if  desired  by  the  creditors,"  which  is 
suggested  by  the  bill,  Is  in  our  opinion  the 
only  possible  construction  which  can  give  the 
words  any  operative  pow.er.  The  only  desire 
of  which  we  can  take  cognizance  is  an  ex- 
pressed desire.  The  complainant  Is  entitled 
to  the  relief  prayed. 

The  form  of  decree  proposed  by  the  com- 
plainant is  determined  as  the  form  of  the 


final  decree  to  be  entered  In  the  cause,  and 
said  cause  Is  remanded  to  the  superior  court, 
with  direction  to  enter  the  same. 


(38  R.  I.  «8) 
STATE  v.  COLLINS. 
(Supreme  Court  of  Rhode  Island.    May  31, 
1907.) 

1.  Criminal  Law— Evidence— Search  War- 
rant. 

On  a  prosecution  for  unlawfully  keeping  in- 
toxicating liquor  for  sale,  a  search  warrant  and 
the  return  thereon  are  not  admissible  against 
accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  879.] 

2.  Witnesses— Refreshing  Memory. 

While,  on  a  prosecution  for  unlawfully 
keeping  intoxicating  liquor  for  sale,  an  officer 
who  searched  the  premises  may,  in  testifying, 
use  the  search  warrant  and  the  return  thereon 
to  refresh  his  recollection,  he  will  not  ordinarily 
be  permitted  to  do  so  unless  he  informs  the 
court  that  it  is  necessary. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  §  8G9.] 

3.  Intoxicating  Liquors— Criminal  Prose- 
cution—Indictment— Time  as  an  Element 
of  Offense. 

Under  the  express  provisions  of  Gen.  Laws 
1896,  c.  102,  8  57,  on  a  prosecution  for  un- 
lawfully keeping  intoxicating  liquors  for  sale, 
the  true  date  of  the  keeping  need  not  be  set 
forth,  but  when  the  offense  has  been  laid  with 
a  continnando,  proof  of .  the  offense  may  be 
made  within  the  times  mentioned. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  $i  267,  273.] 

4.  Same  —  Admissibility  of  Evidence  — In- 
tent. 

The  offense  of  unlawfully  keeping  intoxi- 
cating liquors  for  sale  on  a  certain  day  is  in  its 
nature  a  continuing  offense,  and  evidence  is  ad- 
missible to  show  that  the  same  conditions  exist- 
ed both  before  and  after  the  day  named  for  the 
{rarpose  of  showing  the  intent  with  which  the 
iquors  were  kept  on  the  day  aet  forth ;  the 
evidence  being  confined  within  reasonable  limits. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  g  289.] 

5.  Criminal  Law  — Evidence  of  Intent  — 
Scope  of  Evidence— Discretion  of  Court. 

What  constitutes  reasonable  limits  in  such 
a  case  rests  in  the  judicial  discretion  of  the 
trial  court,  subject  to  review  in  case  of  gross 
abuse. 

6.  Same. 

On  a  prosecution  for  unlawfully  keeping  in- 
toxicating liquors  for  sale  on  October  7th  the 
court  acted  within  its  discretion  in  admitting 
evidence  indicating  defendant's  desire  to  sell 
liquor  during  the  period  from  June  1st  to  Oc- 
tober 7th  of  the  same  year. 

7.  Intoxicatino  Liquors— Keeping  for  Sale 
—Evidence. 

On  a  prosecution  for  unlawfully  keeping  in- 
toxicating liquor  for  sale  on  a  certain  date,  evi- 
dence that  empty  beer  bottles  were  found  at 
different  times  in  a  driveway  leading  to  build- 
ings used  by  accused,  and  near  the  door  of  the 
shop  where  a  seizure  of  liquors  was  afterwards 
made,  was  admissible. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  g  293.] 

8.  Criminal  Law— Requests— Instructions 
Already  Given. 

It  is  not  error  to  refuse  a  charge  covered 
by  others  already  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  2011.] 
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tA   INTOXICATING     LlQUOBS— OFFENSES  —  PeB- 

.  sons  Liable— Corporate  Officer. 

Where  a.  corporation  is  regularly  engaged 
in  unlawfully  keeping  intoxicating  liqnors  for 
sale,  its  president  cannot  avoid  liability  because 
he  acts  as  the'  agent  of  the  corporation. 

SEd.  Note.— For  Cases  in  point,  see  Cent.  Dig. 
.  29,  Intoxicating  Liquors.  !§  187,  188.] 

10.  Cbiminai,  Law  —  Instructions  —  Invad- 
ing Province  of  Jury. 

On  a  prosecution  for  unlawfully  keeping 
intoxicating  liquors  for  sale,  a  charge  that  there 
was  no  evidence  that  the  defendant's  corpora- 
tion was  not  organized  in  good  faith  to  do  the 
business  described  in  the  charter,  and  no  evi- 
dence that  it  was  organized  to  shield  defendant 
fn  doing  any  illegal  business,  was  properly  re» 
fused  as  immaterial  and  as  invading  the  prov- 
ince of  the  jury. 

.[Ed.  JSTote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §5  1732-1748.] 

11.  intoxicating  llquobs— criminal  pbobe- 
cution  —  Admissibility  of  Evidence  —  In- 
criminating Circumstances. 

On  a  prosecution  for  unlawfully  keeping  in- 
toxicating liquors  for  sale  on  a  certain  day,  evi- 
dence that  liquors  were  kept  for  sale  pn  other 
days  is  admissible  as  a  basis  for  the  inference 
that  the  liquors  were  also  kept  for  sale  on  the 
day  in  question. 

SEd.  Note.— Por  cases  in  point,  see  Cent.  Dig. 
.  29.  Intoxicating  Liquors,  {§  289,  293.] 

12.  Same  —  Regulatons  —  Statutory  Provi- 
sions. 

Gen.  Laws  1896,  c  102,  f  1,  provides  that 
no  person,  unless  as  thereinafter  provided,  shall 
keep  for  sale  certain  prohibited  liquors.  Held, 
that  by  the  terms  of  the  exception  the  sections 
of  the  statute  enabling  persons  to  lawfully  keep 
liquor  for  sale  are  brought  within  the  purview 
of  section  1,  the  same  as  if  they  had  been  spe- 
cifically set  out. 

13.  Same— Criminal  Prosecution  —  Burden 
of  Proof. 

Gen.  Laws  1896.  c  102,  f  1,  provides  that 
no  person,  unless  as  thereinafter  provided,  shall 
keep  for  sale  certain  prohibited  liquors.  Sec- 
tion 23  provides  that  no  negative  allegations 
need  be  averred  or  proved  in  any  complaint 
under  this  chapter.  Held,  that  the  burden  is 
upon  accused  to  prove  that  he  comes  within  the 
exception. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  8  277.] 

14.  Same— Regulations  —  Statutory  Provi- 
sions —  Rkpeal  of  Authority  to  Sell 
Without  License. 

The  authority  expressly  given  by  Gen.  Laws 
1896,  c.  102,  8  52,  to  registered  pharmacists  to 
keep  liquors  for  sale  without  license,  and  made 
specially  subject  to  revocation  by  section  56, 
was  revoked  by  Pub.  Laws  1905,  p.  163,  c. 
1223,  prohibiting  the  keeping  for  sale  by  retail 
druggists  or  apothecaries  of  intoxicating  liquors 
without  a  license. 

16.  'Same  —  Criminal    Prosecution  —  Suffi- 
ciency oif  Evidence. 
■    In   a   prosecution   for   unlawfully   keeping 

intoxicating    liquors    for    sale,    evidence    exam- 
ined, and  held  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  29,  Intoxicating  Liquors,  §§  300-322.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Albert  B.  Collins  was  convicted  of  unlaw- 
fully keeping  intoxicating  liquors  for  sale, 
and  brings  exceptions.  Exceptions  over- 
ruled. 


Clarence  A.  Aldrlch  and  John  W.  Swee- 
ney, for  plaintiff.  James  C.  Collins,  Jr.,  Asst. 
Atty.  Gen.,  and  Harry  B.  Agard,  for  the 
State. 

DUBOIS,  J.  The  defendant,  after  a  ver- 
dict of  guilty  in  the  superior  court,  upon  a 
complaint  and  warrant  duly  charging  him 
with  unlawfully  keeping  for  sale  intoxicating 
liquors  In  the  town  of  Westerly  on  the  7th 
day  of  October,  1905,  Is  now  before  this 
court  prosecuting  his  bill  of  exceptions, 
based  upon  numerous  alleged  errors  on  the 
part  of  the  justice  who  presided  at  the 
trial  of  the  case  in  the  superior  court  The 
exceptions  have  been  treated  by  the  defend- 
ant under  eight  heads  or  points,  and,  for 
convenience,  this  arrangement  will  be  main- 
tained In  the  present  consideration  of  the 
same. 

The  exceptions  assembled  under  the  first 
point  relate  to  the  admission  of  testimony 
of  the  complainant  as  to  the  liquors  he  found 
during  a  search  made  by  him  of  the  premises 
where  the  defendant  was  alleged  to  be  doing 
business,  and  as  to  his  testifying  to  the  same 
after  reference  to  a  memorandum.  The  de- 
fendant claims  that  the  search  warrant  and 
the  officer's  return  thereon  constitute  the 
best  evidence,  and  .that  the  same  should  have 
been  produced  or  a  proper  foundation  laid 
before  the  Introduction  of  secondary  evi- 
dence. The  search  warrant  and  the  return 
thereon  not  only  were  not  the  best  evidence, 
but  tbey  would  not  have  been  even  admis- 
sible In  evidence  against  the  defendant  at 
the  trial.  The  complainant  might  have  used 
the  return  as  a  memorandum  to  refresh  his 
recollection,  Instead  of  the  memorandum  he 
did  use,  but  he  was  not  bound  to  use  any, 
and  would  not  ordinarily  be  permitted  to  use 
any,  until  he  had  stated  to  the  court  that  It 
was  necessary  to  refresh  bis  recollection. 
See  State  v.  Costa,  78  Vt.  198,  203,  62  Atl.  38. 
The  exceptions  in  this  group  must  therefore 
be  overruled. 

The  second  point  relates  to  the  admission 
of  the  testimony  of  witnesses  as  to  empty 
bottles  being  found  In  a  lane  or  driveway 
adjoining  the  store  of  the  Albert  B.  Collins 
Drug  Company,  and  to  the  going  In  and 
coming  out  of  the  store  by  people  with  pack- 
ages; and  to  the  temperate  or  Intemperate 
condition  of  such  people  during  the  period 
of  time  from  June  to  October,  In  the  year 
1905.  The  defendant  objects  that  the  offense 
Is  not  laid  with  a  continuando,  but  is  charged 
as  of  a  certain  day,  that  the  search  was 
made  on  that  day,  and  that  the  admission 
of  testimony  as  to  what  happened  during 
the  several  months  preceding  the  day  laid 
In  the  complaint  was  contrary  to  law.  The 
defendant  also  claims  that  Gen.  Laws  1S96, 
c.  102,  §  57,  limits  the  proof  to  the  times 
mentioned  In  the  complaint  The  object  of 
the  section  Is  not  to  limit  It  Is  to  extend. 
It  Is  an  enabling  statute.  It  Is  expressly 
provided   therein,    among  other   things,   "It 


Digitized  by  VjOOQIC 


798 


67  ATLANTIC  REPORTER. 


(R.L 


shall  not  be  necessary  to  set  forth  the  kind 
or  quantity  of  intoxicating  liquors  •  *  • 
or  the  time  of  the  sale  or  manufacture  there- 
of; but  proof  of  the  violation  of  any  of  the 
provisions  of  this  chapter,  the  substance  of 
which  is  briefly  set  forth  therein,  within 
the  times  mentioned  therein  by  the  person 
complained  of,  shall  be  good  and  sufficient" 
This  simply  means  that  the  true  date  of 
sale  or  manufacture  need  not  be  set  forth, 
and  that,  when  an  offense  has  been  laid  with 
a  continuando,  proof  of  the  offense  in  such 
case  may  be  made  within  the  times  men- 
tioned. "The  offense  charged,  namely,  of  un- 
lawfully keeping  Intoxicating  liquor  with  In- 
tent unlawfully  to  sell  the  same  in  this  com- 
monwealth on  a  certain  day,  Is  in  Its  nature 
a  continuing  offense,  and  evidence  Is  there- 
fore admissible  tending  to  show  that  the  same 
condition  of  things  existed  both  before  and 
after  the  day  named,  for  the  purpose  of 
showing  the  intent  with  which  the  liquors 
were  kept  on  the  day  set  forth  In  the  com- 
plaint." Such  evidence  must  be  confined 
within  reasonable  limits.  Commonwealth  v. 
Vincent,  165  Mass.  19,  20,  42  N.  E.  332.  The 
true  rule  is  that  the  evidence  in  such  cases 
must  be  confined  within  reasonable  limits, 
and  that  such  limits  are  usually  left  to  the 
Judicial  discretion  of  the  presiding  Justice, 
subject  to  exception  in  case  of  gross  abuse. 
Commonwealth  v.  Vincent,  supra,  and  cases 
cited.  In  this  case  we  are  unable  to  say  that 
this  discretion  was  Improperly  exercised. 
There  was  evidence  indicating  a  desire  on 
the  part  of  the  defendant  to  sell  liquor,  for 
on  June  24,  1905,  he  made  application  for  a 
license  to  sell  liquors  in  that  town,  which 
was  denied  by  the  town  council  on  the  10th 
day  of  the  following  July.  AH  the  evidence 
introduced  on  this  branch  of  the  case  related 
to  the  period  between  June  1st  and  October 
7th  In  the  same  year.  It  was  perfectly  proper 
to  admit  evidence  concerning  the  manner 
in  which  the  defendant  used  the  premises 
occupied  by  him  for  business  purposes  during 
that  time.  There  was  evidence  that  full 
bottles  of  Ballentlne's  ale  and  beer  were 
found  in  the  defendant's  place  at  the  time 
of  the  seizure,  and  that  from  25  to  40  barrels 
containing  empty  bottles  bearing  Ballentlne's 
labels  were  found  in  the  defendant's  barn, 
headed  up,  and  that  they  had  shipping  tags 
upon  them  marked:  "Ballentlne  and  Com- 
pany from  Albert  B.  Collins,  Westerly,  R. 
I."  There  was  also  evidence  that  within 
the  period  alluded  to  numerous  empty,  and 
apparently  recently  emptied,  Ballentlne  beer 
bottles,  were  found,  at  different  times,  in  the 
driveway  leading  to  the  barn  and  shed  used 
by  the  defendant  and  near  to  the  back  door 
of  the  shop  wherein  the  seizure  was  after- 
wards made.  It  was  proper  to  admit  such 
evidence  In  order  that  the  jury  might  weigh 
the  same  in  connection  with  the  other  evi- 
dence. It  Is  not  contended  that  alone  it 
would  have  been  of  much  weight,  but  it  was 


pertinent  in  the  circumstances  of  the  case. 
No  error  was  committed  by  the  court  in  these 
respects,  and  the  exceptions  treated  under 
this  head  must  be  overruled. 

The  third  point  relates  to  the  refusal  of 
the  court  to  charge:  "In  order  to  find  a  ver- 
dict of  guilty,  the  jury  must  find  two  essen- 
tial facts:  (1)  that  the  defendant  kept  the 
Intoxicating  liquors,  etc,  in  his  possession, 
on  his  premises,  and  under  his  charge;  (2) 
that  he  did  so  with  intent  to  sell  the  same 
without  lawful  authority."  The  answer 
to  the  objection  of  the  defendant  is  that 
the  court  had  already  sufficiently  charged 
the  jury  upon  the  matter.  We  have  frequent- 
ly decided  that  no  exception  lies  to  a  refusal 
to  charge  In  such  circumstances.  The  ex- 
ception must  therefore  be  overruled. 

The  fourth  point  embraces  the  thirty-fifth 
exception:  "That  the  court  erred  in  its  modi- 
fication to  the  defendant's  fourth  request  to 
charge,  which  reads  as  follows:  'Fourth.  If 
the  intoxicating  liquors  were  In  the  posses- 
sion or  under  the  charge  of  the  respondent 
as  agent,  officer,  or  employe  of  the  Albert 
B.  Collins  Drug  Company,  he  cannot  be  found 
guilty  for  the  acts  of  other  agents,  officers, 
or  employes  of  said  company,  In  unlawfully 
keeping  for  sale  Intoxicating  liquors,  with- 
out proof  of  knowledge  of  such  unlawful 
keeping  or  proof  of  authority  from  him  to 
them  for  such  unlawful  keeping.' "  The  fol- 
lowing is  the  modification  to  which  objection 
was  made:  "The  Court:  I  grant  that  request 
with  the  same  observation  that  I  have  al- 
ready made,  that,  If  this  corporation  is  put 
up  here  simply  as  a  screen  or  a  shadow  be- 
hind which  he  may  dodge  to  escape  just 
prosecutions  for  his  own  violations  of  the 
law,  then,  gentlemen,  the  corporation  cannot 
screen  or  protect  him.  He  Is  liable  if  the 
corporation  is  created  for  that  purpose.  If 
not,  if  created  in  good  faith  for  the  purpose 
of  carrying  on  business  in  a  legitimate  man- 
ner, then  I  grant  the  request,  but,  gentle- 
men, you  will  take  Into  consideration  all  the 
evidence  In  the  case.  Draw  your  verdict 
from  the  evidence  which  has  been  submitted 
to  you  and  from  the  law  which  has  been 
given  to  you  by  the  court  Try  to  do  justice 
between  the  defendant  and  the  state.  Do 
no  injustice  to  the  defendant  do  no  injustice 
to  the  state.  If  the  defendant  Is  guilty,  have 
no  hesitation  In  saying  so.  If  he  Is  Innocent 
have  no  hesitation  In  saying  so."  There  was 
no  error  In  this  modification.  While  it  is 
true  that  there  Is  no  presumption  that  cor- 
porations are  organized  for  illegal  purposes, 
and  while  there  Is  a  fair  presumption  that 
all  corporations  are  organized  for  legitimate 
objects,  presumptions  of  this  kind  must  al- 
ways yield  to  evidence,  and  there  was  evi- 
dence touching  the  same.  There  was  evi- 
dence of  the  uncontradicted  statements  of  the 
defendant  as  to  his  past  acts  and  present 
and  future  Intentions  concerning  liquor  sell- 
ing and  keeping,  as  follows:   A  witness,  one 
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Brundrett,  testified  that  be  bad  been  ap- 
pointed a  special  constable;  that  the  defend- 
ant was  acquainted  with  that  fact  and  with 
him;  that  the  witness  was  sweeping  a  stair- 
way of  the  post-office  building,  In  the  line  of 
his  employment,  and  had  got  down  to  the 
sidewalk  and  was  brushing  the  rest  of  it  and 
the  defendant  came  along  to  get  his  mail  and 
had  the  following  conversation  with  him: 
"  'Well,'  he  says,  'don't  seem  the  town  council 
are  going  to  do  much  at  raiding.'  And  I 
told  him,  'Well,*  I  said,  'it  is  early  yet'  I 
says,  'Ton  keep  on  selling  liquors,  and,'  I 
says,  *you  may  find  it  will  be — that  they  will 
raid.'  He  told  me  the  same  thing:  'Pooh,  I 
have  sold  them  a  good  while  and  I  will  still 
sell.'"  Furthermore,  as  the  Albert  B.  Col- 
lins Drug  Company  was  a  close  corporation 
in  which  the  defendant  had  an  interest  of 
ninety-seven  one-bundredths,  as  he  was  Its 
president,  treasurer,  and  general  manager, 
as  he  signed  all  of  Its  checks,  dictated  Its 
policy,  and  had  general  charge  and  oversight 
of  Its  business,  he  might  well  have  said,  with- 
out exposing  himself  to  the  imputation  of 
plagiarism,  in  language  nearly  identical  with 
the  historic  words  of  a  certain  royal  person- 
age, "I  am  the  corporation."  This  exception 
Is  therefore  also  overruled. 

The  fifth  point  Is  to  enforce  No.  36,  based 
on  the  refusal  of  the  court  to  charge  the  fol- 
lowing fifth  request:  "Fifth.  That  there  is 
no  evidence  to  warrant  any  finding  that  the 
corporation  was  not  organized  in  good  faith 
to  do  the  business  described  in  the  charter, 
and  that  there  is  no  evidence  to  warrant  a 
finding  that  It  was  organized  to  shield  the 
defendant  In  doing  any  Illegal  business." 
This  request  was  immaterial.  The  defend- 
ant's innocence  or  guilt  in  no  way  depended 
upon  the  purpose  for  which  the  corporation 
was  organized.  Furthermore,  even  if  It  had 
been  organized  for  the  purpose  of  doing  a 
perfectly  legal  business,  It  nevertheless  could 
have  been  used  thereafterwards  as  a  shield 
for  an  Illegal  business.  A  further  objection  to 
the  request  Is  that  It  calls  for  a  ruling  upon 
a  question  of  fact  which  was  properly  left  to 
the  Jury.    This  exception  must  be  overruled. 

The  sixth  point  covers  exception  37  and 
relates  to  an  alleged  error  of  the  court  In 
charging  that,  if  intoxicating  liquors  had 
been  sold  on  the  premises  prior  to  the  date 
mentioned,  there  was  a  presumption  that  It 
continued,  or,  If  tbey  were  kept  for  sale  Il- 
legally on  those  premises  prior  to  that  time, 
that  there  was  a  presumption  that  the  Illegal 
keeping  continued.  The  defendant  errs  In 
stating  that  the  court  charged  as  above  set 
forth  without  qualification.  The  court,  how- 
ever, did  charge  upon  this  point  as  follows: 
"You  must  find,  however,  In  order  to  return  a 
verdict  of  guilty,  that  the  liquors  were  kept 
on  the  premises  on  the  7th  day  of  October, 
1905.  It  Is  so  charged  In  the  complaint  and 
the  prosecution  have  elected  that  as  the  day 
on  which  they  would  go  to  trial  as  constitut- 
ing the  offense.    Evidence  has  been  allowed  to 


go  In  here  of  liquors  being  there  on  previous 
occasions,  and  of  certain  facts  from  which 
you  might  possibly  be  warranted  in  finding 
that  sales  had  been  made  on  previous  occa- 
sions for  the  purpose  of  enabling  you,  if  you 
see  fit  to  do  so,  to  draw  your  conclusion  that 
If  the  defendant  kept  liquors  there  or  sold 
liquors  on  prior  occasions,  why,  possibly  or 
probably,  as  you  may  see  fit,  to  draw  the 
conclusion,  he  had  these  liquors  on  the  day 
In  question  there  for  the  purpose  of  sale.  Iv 
■was  for  that  reason,  not  for  any  other  rea- 
son, so  that  If  you  should  find  that  the  de- 
fendant, as  a  matter  of  fact,  did  keep  liq- 
uors on  these  premises  for  sale  on  any  other 
day  than  the  7th  day  of  October,  1905,  and 
that  he  did  not  do  so  on  that  day,  your  ver- 
dict should  be  not  guilty.  The  state  has 
seen  fit  to  confine  Itself  to  the  7th  day  of  Oc- 
tober, 1905,  so,  gentlemen,  If  you  should  find 
that  the  defendant  kept  liquors  there,  as 
charged  in  the  complaint,  for  sale  on  the 
7th  day  of  October,  1905,  you  will  return 
your  verdict  of  guilty."  The  charge  given 
states  the  law  correctly,  and  the  foregoing 
exception  Is  overruled. 

The  seventh  point  or  exception  38,  relates 
to  an  alleged  material  misstatement  of  the 
evidence  by  the  court  In  charging  that  "emp- 
ty bottles  were  found  outside  the  door  In 
the  back  gangway  or  driveway,  as  the  case 
may  be,  and  that  these  bottles  had  been  ob- 
tained full  of  liquors  in  the  place,  and  that 
the  empty  bottles  had  been  thrown  out 
there."  In  this  the  defendant  again  mis- 
quotes the  court  What  the  court  did  say  Is 
as  follows:  "There  is  testimony  here  that 
glasses,  bottles  of  liquor  In  large  quantities, 
were  kept  In  this  back  room  where  these  liq- 
uors were  found,  and  Is  Is  argued  to  you 
that  bottles,  empty  bottles,  were  found  out- 
side the  door  In  the  back  gangway  or  drive- 
way, as  the  case  may  be.  and  that  these 
bottles  had  been  obtained  full  of  liquors 
in  the  place  and  that  the  empty  bottles  had 
been  thrown  out  there."  The  court  did  not 
state  the  fact,  but  stated  that  it  had  been 
argued  to  the  Jury  that  such  was  the  fact. 
This  exception  is  therefore  overruled. 

The  eighth  and  last  point  is  that  the  ver- 
dict is  against  the  law  and  the  evidence.  The 
defendant  argues  as  follows:  "The  defend- 
ant claims  that,  under  a  correct  construction 
of  sections  1, 21,  and  54  of  the  General  Laws. 
of  1896,  he  cannot  be  prosecuted  under  the 
provisions  of  section  21,  but  must  be  pros- 
ecuted under  the  provisions  of  section  54  as 
amended  by  chapter  1223,  p.  163,  of  the  Pub- 
lic Laws,  passed  at  the  January  session, 
1905.  The  evidence  shows  that  the  defend- 
ant is  a  retail  druggist  and  registered  phar- 
macist, and  has  been  such  for  many  years. 
Section  1  of  chapter  102  of  the  General  Laws 
of  1896,  provides  that  no  person  shall  keep 
or  suffer  to  be  kept  on  his  premises  or  under 
bis  charge  for  the  purpose  of  sale  within 
this  state,  any  ale,  wine,  rum,  or  other  strong 
or  malt  liquors  or  any  mixed  liquors  a  part 
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of  which  Is  ale,  wine,  rum,  or  other  strong 
or  malt  liquors,  unless  as  hereinafter  provid- 
ed. Section  21  of  the  same  chapter  provides 
that  if  any  person  shall  keep  or  suffer  to  be 
kept  on  his  premises  or  possession  or  under 
his  charge  for  the  purpose  of  sale,  in  viola- 
tion of  the  preceding  sections  of  this  chap- 
ter, or  any  of  them,  any  ale,  wine,  rum,  etc., 
he  shall  be  fined  $20  and  be  imprisoned  in 
the  county  jail  10  days.  Under  the  provi- 
sions of  said  section  1,  the  persons  lawfully 
keeping  liquor  for  sale  as  thereafter  provid- 
ed are:  (1)  Those  persons  having  liquor  li- 
censes granted  under  the  provisions  of  sec- 
tion 2.  (2)  Importers  of  liquor  In  original 
packages.  Section  9.  (3)  Sales  by  register- 
ed pharmacists  on  Sunday,  and  the  penalty 
for  violation  of  this  particular  section.  Sec- 
tion 25.  (4)  Manufacturers  of  cider,  wine,  or 
malt  liquors  for  domestic  use.     Section  44. 

(5)  Manufacturers  of  wine  from  fruits  and 
berries  grown  within  this  state.    Section  45. 

(6)  Sales  by  persons  authorized  by  law  to 
sell  medicines  and  poisons.  Section  52. 
Section  54  provides  a  penalty  for  unlawful 
sale  by  pharmacists  on  Sunday.  Section  55 
provides  a  penalty  for  unlawful  sale  by 
pharmacists  on  week  day.  The  point  the 
defendant  makes  is  that  section  21  provides 
a  penalty  for  the  unlawful  keeping  of  liq- 
uors for  sale  in  violation  of  the  preceding  20 
sections  of  said  chapter,  and  does  not  apply 
to  druggists  or  pharmacists  for  violation  of 
section  52  of  said  chapter.  By  section  52 
express  authority  to  sell  liquors  without  li- 
cense is  given  to  persons  authorized  by  law 
to  sell  medicines  and  poisons  (registered 
pharmacists).  Having  express  authority  to 
sell  liquors,  of  course,  such  persons  have  ex- 
press authority  to  keep  liquors  for  sale.  The 
construction  of  said  sections  1  and  21  and 
the  exception  of  the  different  classes  of  per- 
sons from  the  provisions  of  said  sections  is 
the  same  now  as  it  was  when  the  sections 
'were  first  enacted.  The  amendment  of  sec- 
tion 52  by  chapter  1223  does  not  change  the 
construction  of  said  sections  1  and  21  and 
render  pharmacists  liable  to  be  punished  un- 
der provisions  of  section  21  when  they  were 
originally  not  within  its  scope.  Pharmacists 
are  in  a  class  by  themselves,  and  sections  54 
and  55  provide  penalties  for  any  violation 
of  the  authority  given  them  by  section  52. 
Manufacturers  or  common  sellers  of  liquor 
are  in  a  class  by  themselves,  and  are  not 
punishable  under  section  20  or  21.  but  under 
the  provisions  of  sections  42  and  43.  Were 
it  not  for  section  23  of  chapter  102,  which 
provides  that  no  negative  allegations  of  any 
kind  need  be  averred  or  proved,  it  would  be 
necessary.  In  order  to  make  a  valid  com- 
plaint against  any  person  charged  with  un- 
lawful keeping  of  liquors  for  sale  contrary 
to  the  provisions  of  said  section  1,  to  nega- 
tive all  the  exceptions  referred  to  in  said 
section  by  the  words  'unless  as  hereinafter 
provided,'  and  one  of  the  classes  of  persons 
thus  referred  to  are  those  known  as  register- 


ed pharmacists.  A  case  where  such  negative 
allegations  were  used  is  State  v.  Campbell, 
12  K.  I.  147.  Under  the  provisions  of  section 
52  as  amended  by  chapter  1223  a  retail  drug- 
gist or  apothecary  has  a  right  to  sell  liquors 
or  keep  the  same  for  sale,  but,  if  he  does 
so  without  first  obtaining  a  license  from  the 
town  council,  he  is  liable  to  the  penalty  men- 
tioned in  said  act  The  fact  that  he  does 
not  first  obtain  (a  license)  to  sell  the  liquors 
does  not  make  him  liable  to  the  penalty  im- 
posed by  section  21  which  applies  by  its  ex- 
press terms  to  any  violation  of  the  preced- 
ing section.  In  the  case  of  State  v.  Duggan, 
15  R.  I.  410,  0  Atl.  787,  pharmacists  were 
held  to  come  within  the  provisions  of  sec- 
tion 8,  which  provided  a  penalty  for  any 
person  selling  in  violation  of  any  of  the 
provisions  of  the  act,  which  was  then  the 
law.  It  will  be  noticed  that  section  1  of  the 
law  then  under  construction  made  no  ex- 
ception in  favor  of  any  person  selling  liquors 
or  keeping  the  same  for  sale  and  the  sec- 
tions relating  to  sales  by  pharmacists  were 
all  before  said  section  8,  and  that  said  sec- 
tion 8  provided  a  penalty  for  violation  of 
any  of  the  provisions  of  the  act  In  our 
present  law  section  1  contains  the  express 
exception  as  to  persons  'unless  as  hereinaft- 
er provided,'  and  under  section  52  pharma- 
cists are  expressly  provided  for.  For  any 
violation  of  the  section  of  said  chapter  102 
following  said  section  21,  It  will  be  noticed 
that  there  Is  express  provision  for  such  vio- 
lation; and  section  21  cannot  be  construed 
to  apply  to  violations  of  the  subsequent  sec- 
tions, for  it  is  limited  to  violations  of  the 
preceding  sections." 

The  argument  is  not  convincing.  It  is  to 
the  effect  that  a  retail  druggist  or  registered 
pharmacist  cannot  be  convicted  of  liquor 
keeping,  but  can  only  he  prosecuted  for  sell- 
ing upon  Sunday,  under  Gen.  Laws  1896,  c. 
102,  §  54,  as  amended  by  Pub.  Laws,  c  1223 
(Jan.  Sess.  1905);  or  upon  week  days  under 
the  provisions  of  section  55  of  said  chapter. 
Gen.  Laws  1896,  c.  102,  {  1,  quoted  by  the  de- 
fendant provides  that  no  person,  unless  as 
thereinafter  provided,  shall  keep  or  suffer  to 
be  kept  on  his  premises  or  under  his  charge 
for  the  purpose  of  sale  within  this  state  cer- 
tain prohibited  liquors.  This  is  broad  enough 
to  include,  and  by  its  terms  does  include, 
pharmacists  and  everybody  else  who  shall 
violate  the  act  in  any  way.  See  State  v. 
Duggan,  15  R.  I.  403-410,  6  Atl.  787.  The  ex- 
ception is  contained  in  the  words  "unless  as 
hereinafter  provided."  Therefore,  by  the 
terms  of  the  exception,  the  sections  of  the 
statute  enabling  persons  to  lawfully  keep 
liquor  for  sale  are  brought  within  the  pur- 
view of  section  1,  as  fully  as  though  the  same 
had  been  specifically  set  out,  or  the  person 
so  enabled  had  been  named  therein,  and,  as 
the  defendant  well  argues,  it  would  be  neces- 
sary.  In  order  to  make  a  valid,  complaint 
against  any  person  charged  with  unlawfully 
keeping  of  liquors  for  sale  contrary  to  the 


Digitized  by 


Google 


R.I.) 


STATB  v.  COLLINS. 


801 


provisions  of  section  one,  to  negative  all  the 
exceptions  referred  to  therein,  Including  reg- 
istered pharmacists,  were  it  not  for  the  pro- 
visions of  section  23  of  the  chapter.  But 
section  23  provides  that:  "No  negative  alle- 
gations of  any  kind  need  be  averred  or  prov- 
ed in  any  complaint  under  this  chapter;  and 
evidence  of  the  sale  or  keeping  for  sale  of 
any  of  the  liquors  enumerated  in  sections  one, 
twenty  and  twenty-one  of  this  chapter  shall 
be  evidence  that  the  said  sale  or  keeping  for 
sale  is  unlawful;  but  the  respondent  in  any 
such  complaint  may  show  any  license  or  au- 
thority to  sell,  or  any  other  fact  that  would 
render  a  sale  or  keeping  for  sale  lawful,  by 
way  of  defence." 

The  burden  of  proving  that  he  comes  with- 
in the  exception  is  thereby  placed  upon  the 
defendant.  It  is  true  that  the  evidence  show- 
ed that  at  the  date  of  the  complaint  the  de- 
fendant was  a  retail  druggist  and  registered 
pharmacist,  and  had  been  for  some  years 
prior  to  that  time.  And  It  is  also  true  that 
by  Gen.  Laws  1896,  c.  102,  8  52,  authority  to 
keep  liquor  was  undoubtedly  conferred  upon 
the  persons  authorized  to  sell  the  same  there- 
under; that  is,  in  quantities  not  to  exceed 
one  pint,  for  medicinal  purposes  only,  and 
not  to  be  drunk  on  the  premises  of  the  seller. 
But  this  did  not  confer  a  perpetual  franchise 
upon  such  persons,  or  give  to  them  vested 
rights  in  the  matter  which  could  not  be  re- 
called. Neither  did  it  authorize  a  person  to 
keep  upon  his  premises  a  drug  store  in  front 
and  a  dramshop  in  the  rear.  The  authority 
was  made  specially  subject  to  a  revocation  by 
the  terms  of  section  56  of  the  same  chap- 
ter, and  was  always  subject  to  revocation 
by  amendment,  or  repeal.  Section  62  was 
amended  by  Pub.  Laws,  c.  1223,  passed  April 
14,  1905,  as  follows: 

"Section  1.  Section  52  of  chapter  102  of 
the  General  Laws  of  Rhode  Island  is  hereby 
amended  so  as  to  read  as  follows: 

"Sec.  52.  Any  retail  druggist  or  apothecary 
who  shall  sell  or  keep  for  sale  any  ale,  wine, 
rum,  or  other  strong  or  malt  liquors,  or  any 
mixed  liquors  a  part  of  which  is  ale,  wine, 
rum,  or  other  strong  malt  or  intoxicating 
liquors,  without  first  obtaining  a  license,  shall 
be  sentenced  on  the  first  conviction  to  pay 
a  fine  of  one  hundred  dollars  and  all  costs 
of  prosecution  and  conviction,  or  be  Impris- 
oned In  the  county  jail  for  to»i  days.  The 
finding  of  any  liquors  enumerated  in  this  sec- 
tion upon  the  premises  of  any  retail  druggist 
or  apothecary  in  quantities  exceeding  one- 
half  gallon  shall  be  considered  evidence  that 
the  same  Is  kept  for  sale.  Nothing  in  this 
chapter  shall  be  construed  to  prohibit  the 
sale  of  alcohol  for  mechanical  or  artistic  pur- 
poses only." 

This  was  a  complete  revocation  of  the  au- 
thority to  keep  liquors,  and  made  a  license  to 
sell  liquors  a  prerequisite  to  the  keeping  of 
them.  It  not  only  appeared  in  evidence  that 
no  such  license  had  been  obtained,  but,  also, 
that  licenses  were  applied  for  by  the  defend- 
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ant  for  himself  and  In  behalf  of  the  corpora- 
tion, under  the  act,  and  that  both  were  ul- 
timately refused  by  the  proper  authorities. 
Hence  the  defendant  failed  to  prove  that  he 
came  within  the  exception.  Therefore  the 
verdict  was  not  against  the  law.  The  ex- 
ception taken  upon  this  ground  must  be  over- 
ruled. The  verdict  was  not  against  the  evi- 
dence. There  was  ample  evidence,  some  of 
which  has  already  been  commented  upon,  and, 
in  addition,  there  was  evidence  that  the  de- 
fendant kept  barrels  containing  Ballentine's 
bottled  beer,  ale,  and  porter  in  the  cellar  of 
his  house,  where  he  used  to  pack  baskets 
containing  one  and  one-half  dozen  or  so 
daily,  except  Sundays,  and  take  the  same  in 
his  buggy  to  the  store.  This  was  testified  to 
by  a  young  man  who  said  he  left  the  em- 
ploy of  the  defendant  because  he  was  requir- 
ed to  assist  him  in  doing  this  work. 

There  was  also  testimony  relating  to  the 
seizure  of  liquors  under  a  search  warrant  on 
the  7th  day  of  October,  1905.  The  defend- 
ant was  present,  and  was  served  with  a  copy 
of  the  warrant.  It  appears  that  in  the  back 
room  in  the  rear  of  the  drug  store  there  was 
a  bar,  to  which  was  fastened  a  cork  puller; 
that  there  were  liquor  glasses,  a  sink,  an  ice- 
box, and  paraphernalia  appropriate  to  a  bar- 
room, but  not  to  a  drug  store;  that  in  the 
ice  box  there  was  porter,  ale,  and  whisky; 
that  on  a  small  bar  there  was  whisky  and 
gin  and  brandy,  Manhattan  cocktail,  and 
Martini  cocktail,  and  old  Geneva  Gin.  That 
there  were  seized  at  this  time  50  bottles  of 
lager  beer,  31  bottles  of  ale,  19  bottles  of 
porter,  1  bottle  of  imported  porter,  8  quart 
bottles  of  whisky,  1  quart  bottle  of  Martini 
cocktail,  2  quart  bottles  of  gin,  1  quart  and 
a  half  bottle  of  Holland  Geneva  gin,  1  quart 
bottle  containing  a  small  quantity  of  gin,  1 
quart  bottle  containing  a  small  quantity  of 
Martini  cocktail,  1  quart  bottle  containing  a 
small  quantity  of  gin,  1  two-quart  bottle  of 
brandy,  1  two-quart  bottle  of  sherry  wine,  1 
two-quart  bottle  one-quarter  full  of  sherry 
wine,  that  glasses  were  found  which  had 
recently  been  used  for  beer  or  ale  and  whisky, 
as  appeared  from  the  foam  and  odor,  that 
the  defendant  claimed  that  under  the  law  he 
was  entitled  to  two  quarts  of  liquor  and  that 
the  officer  accordingly  left  two  quarts  of  it 
there. 

Lewis  B.  Collins,  the  son  of  the  defendant, 
claimed  that  all  these  intoxicating  liquors 
belonged  to  him,  and  Intimated  that  the  beer 
was  brought  there  for  him  to  drink,  as  ap- 
pears from  the  following  questions  and  an- 
swers: "Q.  211.  But  you  didn't  drink  a 
dozen  or  a  dozen  and  a  half  bottles  of  beer 
every  day,  did  you?  A.  That  Is  not  much  of 
a  Job.  *  *  *  Q.  214.  Did.  you  every  day? 
A.  I  didn't  every  day.  Q.  215.  Did  you 
drink  one  basket  full  of  beer  every  day?  A. 
Not  every  day.  Q.  216.  What  was  done  with 
that  you  didn't  drink?  A.  Might  have  gone 
the  next  day.  Q.  217.  How  often  did  you 
drink  a  quart  of  whisky?    A.  I  didn't  drink 
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that  every  day,  not  and  work.  Q.  218.  Did 
yon  some  days?  A.  Not  in  the  store."  Aft- 
erwards he  claimed  that  a  large  quantity  of 
the  beer,  liquors,  and  mixed  liquors  which 
were  seized  had  been  set  apart  for  him  to 
use  with  his  friends  at  Pleasant  View  Beach, 
at  a  house  warming,  to  celebrate  the  finishing 
of  his  summer  house.  The  determination  of 
the  credibility  and  probability  of  these  stories 
was  strictly  within  the  province  of  the  jury, 
and  we  are  not  inclined  to  criticise  their  ver- 
dict. This  exception  is  therefore  overruled. 
As  all  of  the  defendant's  exceptions  have 
been  overruled,  the  case  is  remanded  to  the 
superior  court  for  sentence. 


{28  R.  I.  602) 

In  re  RAILROAD  COMMISSIONER. 

(Supreme  Court  of   Rhode   Island.    April   1, 
1807.) 

X.  States  —  Officers  —  Vacancies  —  Ap- 
pointment BY  QOVEBNOB. 

Gen.  Laws  1896,  c.  187,  {  1,  creating  the 
office  of  railroad  commissioner,  and  providing  for 
bis  appointment  by  the  Governor  with  the  ad- 
vice and  consent  of  the  Senate,  declares  that  any 
vacancy  occurring  in  the  office  when  the  Sen- 
ate is  not  in  session  shall  be  filled  by  the 
Governor  until  the  next  session  thereof,  when 
the  Governor,  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  some  person  to  fill  the 
vacancy  for  the  remainder  of  the  term.  Held, 
that  such  section  did  not  authorize  the  Governor 
to  make  an  appointment  to  fill  a  vacancy  in 
such  office  which  occurred  while  the  Senate  was 
in  session. 

2.  Same— Board  of  Agriculture. 

Pub.  Laws  1901,  p.  132,  c.  809,  §  24,  pro- 
vides that  at  the  January  session  of  the  General 
Assembly  in  each  year  the  Governor,  with  the 
advice  and  consent  of  the  Senate,  shall  appoint 
members  of  the  board  of  agriculture,  ana  that 
any  vacancy  occurring  when  the  Senate  is  not 
in  session  shall  be  filled  by  the  Governor  until 
the  next  session  thereof,  when  he  is  authorized 
to  fill  such  vacancy  for  the  unexpired  term,  with 
the  advice  and  consent  of  the  Senate.  Held, 
that  such  section  does  not  authorize  the  Gov- 
ernor to  fill  a  vacancy  occurring  in  the  board 
while  the  Senate  is  in  session. 

3.  Same— Statutes. 

Pub.  Laws  1901,  p.  148,  c.  809,  88  62,  63, 
providing  for  the  filling  of  vacancies  in  an 
appointive  office  by  the  Governor,  only  relates 
to  vacancies  which  have  occurred  while  the 
Senate  is  not  in  session,  and  which  have  been 
temporarily  filled  by  the  Governor,  and  only 
gives  to  the  Senate  power  to  act  where  the  Gov 
ernor  has  acted  or  neglected  to  act  when  his  ac- 
tion is  required  by  other  sections  of  the  chap- 
ter, and  does  not  provide  for  a  vacancy  occurring 
while  the  Senate  is  In  session. 

4.  Same — Cause  of  Vacancy. 

Pub.  Laws  1905,  p.  211,  c.  1248,  f  1,  pro- 
viding that  whenever  any  officer  elected  by  the 
grand  committee,  appointed  by  the  Governor 
with  the  advice  and  consent  of  the  Senate,  shall 
resign  during  a  session  of  the  General  Assembly, 
or  before  the  next  meeting  of  the  General  As- 
sembly, the  vacancy  may  be  filled  at  such  session 
for  the  unexpired  term,  etc.,  only  provides  for 
a  vacancy  occurring  by  resignation,  and  not 
one  caused  by  death  or  some  other  cause. 

5.  Same— Constitutional  Provisions. 

Const,  art.  7,  $  5,  providing  that  the  Gov- 
ernor may  fill  vacancies  in  offices  not  otherwise 
provided  for  by  the  Constitution  or  by  law,  until 
the  same  shall  be  filled  by  the  General  Assembly 
or  by  the  people,  applies  to  vacancies  in  offices 


to  which  Incumbents  are  elected  by  the  people  or 
General  Assembly,  and  does  not  authorize  the 
filling  of  vacancies  in  offices  filled  by  appoint- 
ment of  the  Governor,  with  the  advice  and  con- 
sent of  the  Senate,  which  occur  while  the  Senate 
is  in  session. 

Answers  to  questions  submitted  by  the 
Governor. 

To  His  Excellency,  James  H.  Higgins,  Gov- 
ernor of  the  State  of  Rhode  Island  and 

Providence  Plantations: 

We  have  received  from  your  excellency 
a  request  for  our  opinion  upon  the  follow- 
ing questions,  viz.; 

"(1)  In  case,  of  a  vacancy  by  death  occur- 
ring In  the  office  of  railroad  commissioner, 
while  the  Senate  is  In  session,  has  the  Gov- 
ernor, with  the  advice  and  consent  of  the 
Senate,  the  power  to  fill  said  vacancy? 

"(2)  In  case  of  a  vacancy  by  death  occur- 
ring in  the  office  of  railroad  commissioner 
while  the  Senate  is  In  session,  has  the  Sen- 
ate the  power  to  fill  said  vacancy  after  the 
nomination  of  the  Governor  for  said  office 
has  remained  on  the  table  for  more  than 
three  days? 

"(3)  In  case  of  a  vacancy  by  death  occur- 
ring In  the  office  of  railroad  commissioner 
while  the  Senate  is  In  session,  has  the  Gov- 
ernor, under  section  5,  art.  7,  of  the  Constitu- 
tion, the  power  to  fill  said  vacancy?  If  so, 
until  what  time  does  his  appointee  hold  the 
office? 

"(4)  In  case  of  a  vacancy  by  death  occur- 
ring In  the  state  board  of  agriculture  while 
the  Senate  Is  In  session,  has  the  Governor, 
with  the  advice  and  consent  of  the  Senate, 
the  power  to  fill  said  vacancy?" 

We  are  of  the  opinion  that  all  these  ques- 
tions must  be  answered  hi  the  negative.  We 
find  nowhere  in  the  statutes  any  provision 
for  the  appointment  of  a  railroad  commis- 
sioner or  a  member  of  the  state  board  of 
agriculture  to  fill  a  vacancy  occurring  in 
either  of  these  offices  by  the  death  of  the  in- 
cumbent while  the  Senate  Is  in  session.  After 
the  adoption  of  article  11  of  the  amend- 
ments to  the  Constitution  November  6,  1900, 
it  became  necessary  to  change  the  terms  of 
certain  state  officers  to  conform  to  the  new 
provisions  in  regard  to  the  session  of  the 
General  Assembly,  and  chapter  809,  p.  122, 
of  the  Public  Laws  was  passed  January 
29,  1901,  with  that  Intention.  Among  the 
offices  affected  were  those  of  railroad  com- 
missioner and  member  of  the  state  board  of 
agriculture.  The  provisions  of  the  act  with 
respect  to  the  railroad  commissioner  are  as 
follows : 

"Sec.  41.  Section  1  of  chapter  187  of  the 
General  Laws  Is  hereby  amended  so  as  to 
read  as  follows : 

"Section  1.  There  shall  be  a  railroad  com- 
missioner who  shall  perform  the  duties  enu- 
merated In  this  chapter  and  such  others 
as  are  or  may  be  from  time  to  time  pro- 
vided by  law.  The  person  holding  that  of- 
fice at  the  passage  of  this  act  shall  continue 
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to  hold  the  same  for  the  remainder  of  the 
term  for  which  he  was  appointed.  At  the 
January  session  of  the  General  Assembly  in 
the  year  A.  D.  1901,  and  in  each  third  year 
thereafter,  the  Governor,  with  the  advice 
a  ad  consent  of  the  Senate,  shall  appoint 
some  person  to  be  railroad  commissioner  to 
succeed  the  person  then  holding  such  office; 
and  the  person  so  appointed  shall  hold  his 
office  until  the  first  day  of  February  in  the 
third  year  after  his  appointment  Any  va- 
cancy which  may  occur  in  said  office  when 
the  Senate  is  not  in  session  shall  be  filled 
by  the  Governor  until  the  next  session  there- 
of, when  he  shall,  with  the  advice  and  con- 
sent of  the  Senate,  appoint  some  person  to 
fill  such  vacancy  for  the  remainder  of  the 
term." 

It  Is  plain  that  the  first  part  of  the  section 
provides  for  an  appolntemnt  to  the  full 
term  of  the  office;  i.  e.,  for  three  years,  be- 
ginning February  1st,  in  every  third  year 
from  1901.  The  event  here  provided  for  is 
not  a  vacancy,  but  the  approaching  expira- 
tion of  the  term.  The  last  clause  of  the 
section  provides  for  the  filling  of  a  vacancy 
in  the  office  after  the  term  has  begun,  but 
only  if  such  vacancy  occurs  when  the  Sen- 
ate is  not  In  session.  There  is  no  provision 
whatever  for  filling  a  vacancy  which  oc- 
curs while  the  Senate  Is  In  session.  Similar 
provisions  with  regard  to  vacancies  in  the 
membership  of  the  Rhode  Island  state  board 
of  agriculture  are  found  in  section  24  'of 
this  chapter,  as  follows:  "At  the  January 
session  of  the  General  Assembly  in  each 
year  the  Governor,  with  the  advice  and  con- 
sent of  the  Senate,  shall  appoint  some  per- 
sons to  be  members  of  said  board  to  suc- 
ceed the  members  whose  terms  will  next 
expire;  and  the  members  so  appointed  shall 
hold  their  offices  until  the  first  day  of  Feb- 
ruary In  the  second  year  after  their  appoint- 
ment. 'Any  vacancy  which  occurs  in  their 
number  when  the  Senate  is  not  in  session 
shall  be  filled  by  the  Governor  until  the  next 
session  thereof,  when  he  shall,  with  the  ad- 
vice and  consent  of  the  Senate,  appoint  some 
person  to  fill  such  vacancy  for  the  remainder 
of  the  term."  Here,  again,  the  first  clause 
quoted  relates  exclusively  to  an  office  the 
term  of  which  has  not  begun  and  the  last 
clause  provides  only  for  filling  a  vacancy 
which  occurs  when  the  Senate  Is  not  In  ses- 
sion. 

Section  62  of  the  same  chapter  relates 
only  to  the  filling  of  vacancies  which  have 
occurred  while  the  Senate  was  not  in  ses- 
sion and  which  have  been  temporarily  filled 
by  the  Governor;  and  section  63  relates 
only  to  such  appointments  as  the  Governor 
"is  required  by  law  to  make"  at  the  Janu- 
ary session,  which  are,  In  fact,  all  appoint- 
ments for  full  terms  or  appointments  under 
section  62  to  fill  vacancies  which  had  been 
temporarily  filled  when  the  Senate  was  not 
In  session.  These  sections  only  give  the 
Senate  power  to  act  in  cases  where  the  Gov- 


ernor has  acted  or  neglected  to  act  when 
his  action  Is  required  by  other  sections  of 
the  chapter.  These  sections  do  not  deal  with 
the  case  of  a  vacancy  occurring  while  the 
Senate  Is  in  session  any  more  than  those 
we  have  already  considered.  This  deficiency 
in  chapter  809  seems  to  have  been  contem- 
plated by  the  General  Assembly  of  1905,  and 
it  was  partially  supplied  by  Pub.  Laws,  p. 
211,  c.  1248,  passed  May  11,  1905,  as  follows : 

"Section  1.  Whenever  any  officer  elected 
by  the  grand  committee,  appointed  by  the 
Governor  with  the  advice  and  consent  of  the 
Senate,  or  elected  by  the  Senate,  shall  re- 
sign his  office  during  a  session  of  the  General 
Assembly,  to  take  effect  Immediately  or  at 
some  later  date  before  the  next  meeting  of 
the  General  Assembly,  the  vacancy  which 
will  occur  upon  the  taking  effect  of  such 
resignation  may  be  filled  at  such  session,  for 
the  unexpired  term  of  such  office,  In  the 
manner  provided  by  law  for  the  election  or 
appointment  of  such  officer  for  a  full  term." 

This  law,  however,  only  provides  for  a 
vacancy  occurring  by  resignation,  not  one 
caused  by  death  or  some  other  cause,  and 
the  contingency  supposed  by  your  excel- 
lency's questions  is  still  unprovided  for  by 
statute. 

The  provision  of  the  Constitution  relating 
to  the  filling  of  vacancies  In  state  offices 
remains  to  be  considered.  Article  7,  §  5,  re- 
ferring to  the  Governor,  is  as  follows:  "He 
may  fill  vacancies  in  office  not  otherwise  pro- 
vided for  by  this  Constitution  or  by  law, 
until  the  same  shall  be  filled  by  the  General 
Assembly,  or  by  the  people."  This  language 
does  not  embody  the  announcement  of  any 
great  principle  of  right  which  might  lead 
us  to  expand  Its  application  beyond  Its  plain 
tenor.  It  Is  only  a  power  given  to  the  execu- 
tive for  general  convenience  in  case  some 
other  custodian  of  It  has  not  been  provided, 
and  it  is  only  for  a  temporary  purpose  until 
the  normal  elective  power  shall  act.  At 
the  time  the  Constitution  was  adopted,  sub- 
stantially all  state  officers  of  permanent 
tenure  were  either  elected  by  the  General 
Assembly  or  by  the  people.  The  Governor 
had  the  appointment  of  the  commissioner  of 
the  Indian  Tribe,  commissioners  of  deeds  re- 
siding in  other  states  of  the  Union,  and  spe- 
cial commissioners  to  examine  state  banks. 
Appointment  by  the  Governor  with  the  ad- 
vice and  consent  of  the  Senate  and  election 
by  the  Senate,  except  of  its  own  officers,  were 
unknown. 

The  section  obviously  applies  to  vacan- 
cies occurring  in  offices  to  which  incum- 
bents are  elected  by  the  people,  or  by  the 
General  Assembly,  as  It  specifies  the  term  of 
appointment  In  words  which  are  applicable 
to  such  offices  only.  If  we  were  to  construe 
this  section  as  conferring  upon  the  execu- 
tive the  power  of  appointment  in  the  cases 
under  consideration,  we  should  be  unable 
to  find  in  the  section  any  answer  to  your 
excellency's  question  as  to  the  term  of  office 
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of  the  appointee,  unless  we  could  enlarge 
also  by  Implication  the  power  of  the  Senate 
to  fill  the  vacancy  and  terminate  the  ap- 
pointment of  the  executive  when  the  Sen- 
ate should  act;  but  we  think  such  a  con- 
struction would  go  far  beyond  any  meaning 
which  can  be  legitimately  deduced  from  the 
text,  and  would  be  an  attempt  to  stretch 
its  provisions  to  include  circumstances  not 
contemplated  by  those  who  framed  It 
[Signed]    WILLIAM    W.    DOUGLAS. 

EDWARD   CHURCH   DUBOIS. 

JOHN  TAGGARD  BLODGETT. 

CLARKE  H.  JOHNSON. 

C.  FRANK  PARKHURST. 


(2U  Pa.  tf  2) 

BEIL   V.    BONNEVILLE    PORTLAND   CE- 
MENT CO. 
(Supreme  Court  of  Pennsylvania.    June  3,  1907. 

Master  and  Sebvant— Iimttby  to  Sebvant- 

questioks  fob  jubt. 

In  an  action  for  injuries  to  an  employe  by 
the  alleged  negligence  of  the  master,  held,  that 
defendant's  negligence  and  plaintiff's  contribu- 
tory negligence  were  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1000-1132.] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  Henry  Bell  against  the  Bonne- 
ville Portland  Cement  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

Edward  J.  Fox  and  James  W.  Fox,  for 
appellant  Fred  B.  Gernerd  and  George  W. 
Geiser,  for  appellee. 

BROWN,  J.  The  plaintiff  below,  a  car- 
penter and  millwright  bad  been  in  the  em- 
ploy of  the  defendant  company  for  about 
four  months  prior  to  April  10,  1905,  the  date 
of  the  injuries  sustained  by  him.  On  the 
morning  of  that  day  he  was  directed  by  the 
assistant  superintendent  to  go  to  a  grinding 
mill,  known  as  a  "Kent  Mill,"  for  the  pur- 
pose of  repairing  it.  At  noon  it  was  sup- 
posed the  difficulty  with  the  mill  bad  been 
overcome,  but  In  the  afternoon  he  was  again 
directed  to  go  to  it,  as  it  was  clogged  and  not 
in  working  order.  It  was  situated  near  the 
middle  of  the  building,  and  had  attached  to 
it  a  conveyor,  which  ■  conveyed  the  ground 
clinker  to  a  separator,  where  the  finely 
ground  cement  was  separated  from  that 
which  was  too  coarse  for  use;  the  coarse 
portions  being  conveyed  back  to  tbe  mill  and 
ground  over.  The  conveyor  was  operated  by 
a  chain  and  sprocket  which  ran  near  the 
Kent  mill,  at  a  distance  of  about  four  feet 
from  it  The  space  between  the  sprocket 
wheel  and  the  floor  was  about  two  inches. 
Tbe  assistant  superintendent  went  with  the 
plaintiff  to  the  mill  and  asked  him  what 
was  the  matter  with  it.  The  plaintiff  said 
be  could  not  tell,  and  the  assistant  su^urin-  j 


tendent  then  asked  him  to  try  to  locate  the 
trouble.  The  appellee  said  they  might  be 
able  to  locate  it  by  looking  in  from  the 
bottom  through  a  hand  hole.  He  was  told 
by  the  assistant  superintendent  to  try  to 
locate  it  in  that  way.  The  hand  hole  or 
opening  in  the  bottom  of  the  mill  was  oval 
in  shape,  about  -  six  inches  long  and  three 
inches  wide.  To  look  into  the  hole  the  plain- 
tiff was  compelled  to  lie  down  on  his  stom- 
ach and  turn  his  head.  He  had  a  lighted 
torch  in  his  hand  which  he  Inserted  in  the 
hole,  and  as  he  was  thus  lying,  his  feet  ex- 
tending in  the  direction  of  the  running  chain 
and  sprocket  which  were  unprotected,  one 
of  them  was  caught  in  the  chain  and  man- 
gled. 

'  On  the  question  of  the  appellant's  negli- 
gence in  assigning  the  plaintiff  to  work  in  a 
place  that  was  not  reasonably  safe,  the 
court  submitted  to  the  jury's  consideration 
the  darkness  of  the  mill,  the  danger  to  the 
employes  from  the  unguarded  and  unprotect- 
ed chain  and  sprocket  and  the  failure  of 
the  assistant  superintendent  who  was  pres- 
ent when  the  accident  occurred,  to  stop  them 
before  directing  the  plaintiff  to  locate  the 
trouble  in  the  mill.  The  darkness  of  the 
room  was  fairly  for  the  Jury's  consideration, 
in  view  of  the  close  proximity  of  the  chain 
and  sprocket  to  the  place  where  the  employ* 
was  directed  to  examine  the  mill;  for  the 
danger  of  coming  in  contact  with  them  was 
gseater  in  darkness  than  in  light  The  tes- 
timony of  an  expert  witness  called  by  the 
plaintiff  was  that  though  chain  and  sprocket 
wheel  were  appliances  in  ordinary  use  in 
cement  plants  throughout  the  country,  they 
were  very  dangerous  if  not  protected  or  cover- 
ed, and  he  did  not  know  of  any  in  general  use 
that  were  not  protected,  if  they  were  with- 
in reach  of  the  workmen.  No  attempt  was 
made  to  contradict  this.  Within  reach  of 
these  unprotected  appliances,  not  stopped  by 
the  assistant  superintendent,  though  he  could 
readily  have  stopped  them,  the  plaintiff  was 
directed  by  him,  his  superior,  to  locate  tbe 
cause  of  the  trouble  in  the  mill.  In  view  of 
this  the  question  of  the  defendant's  negli- 
gence was  clearly  for  the  jury;  for  impartial; 
fair-minded,  reasonable,  and  capable  men 
could  fairly  conclude  that  the  company  had 
not  exercised  proper  care  under  the  circum- 
stances. 

It  is  urged,  however,  that  even  If  the  neg- 
ligence of  the  defendant  was  a  question  for 
the  jury,  that  of  the  plaintiff,  contributing 
to  his  injuries,  was  so  clear  that  the  court 
ought  to  have  instructed  the  jury  he  could 
not  recover.  It  may  be  conceded  he  was  ac- 
quainted with  the  general  situation.  He  had 
not  helped  to  put  up  the  chain  and  sprocket, 
but  knew  they  were  there.  His  work  was 
that  of  carpenter  and  millwright,  and  not 
that  of  a  machinist.  If  It  affirmatively  ap- 
peared that  he  knew  the  chain  and  sprocket 
were  running,  unguarded  and  uncovered,  at 
the  time  be  was  directed  to  look  for  the 
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trouble  Id  the  mill,  there  would  be  much 
force  in  the  contention  of  appellant's  counsel 
that  bis  own  carelessness  In  putting  his  foot 
in  contact  with  them  was  responsible  for  his 
injuries.  He  testified  that,  when  be  was  di- 
rected to  go  to  work  and  lie  down  on  the 
floor,  he  did  not  see  the  chain  and  sprocket, 
and  could  not  tell  whether  they  were  run- 
ning or  not  The  mill  was  not  running,  and 
why,  as  a  matter  of  law,  ought  he  to  be  held 
to  have  had  knowledge  that  the  chain  and 
sprocket  bad  not  also  stopped?  His  superior 
knew  tbey  were  running,  uncovered  and  un- 
protected. With  such  knowledge  he  directed 
bis  subordinate  to  work  in  the  immediate 
presence  of  tbeir  danger,  and  in  obeying  this 
direction,  with  no  affirmative  proof  that  the 
employe  knew  he  was  in  peril,  his  conduct 
cannot  be  declared  by  the  court,  as  a  matter 
of  law,  to  have  been  negligence.  Whether 
It  was,  was  also  for  the  Jury,  and,  in  a  charge 
admitted  by  counsel  for  appellant  to  be  free 
from  error,  if  the  case  was  for  them,  the 
question  of  the  plaintiff's  contributory  neg- 
ligence was  submitted  under  instructions  tbat 
would  have  resulted  in  a  verdict  for  the  de- 
fendant if,  under  the  evidence,  there  could 
fairly  and  properly  have  been  a  finding  that 
the  plaintiff  bad  been  negligent. 

The  single  assignment  of  error,  complain- 
ing of  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant,  is  overruled,  and 
the  Judgment  affirmed. 


(218  Pa.  47S) 

BOND  v.  CITX  OF  PHILADELPHIA. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Municipal    Corporations  —  Change    of 
Street  Grade— Damages. 

A  lot,  before  a  street  grade  was  changed, 
was  5  feet  below  the  surface.  After  the  .change 
it  was  16  feet  below.  Meld,  that  the  cost  of 
raising  the  lot  to  a  height  which  would  cor- 
respond with  that  it  had  before  the  change  in 
grade  was  made  was  inadmissible  in  proceedings 
to  assess  damages. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §S  938,  945. 
946.1 

2.  Same— Evidence. 

In  an  action  to  assess  damages  for  change 
of  grade  of  an  abutting  street,  evidence  of  the 
damage  by_  fixing  the  value  before  and  subtract- 
ing from  it  the  cost  of  bringing  the  lot  to  the 
new  grade  was  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  30,  Mnnicipal  Corporations,  §§  938,  945, 
946.] 

3.  Same. 

In  an  action  to  assess  damages  for  change 
of  grade,  of  street,  the  fact  of  the  additional 
elevation  of  the  street  as  affecting  the  value  of 
the  property  after  the  change  may  be  shown, 
but  not  the  cost  of  lifting  the  whole  surface  of 
the  property  to  a  new  grade. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  §§  938,  945, 
946.] 

4.  Same. 

In  a  proceeding  to  assess  damage  for 
changing  the  grade  of  a  street,  the  city  may 
show  that  the  elevation  was  a  part  of  its  general 
scheme  of  improvement,  including  a  public  park 


in  the  neighborhood,  as  affecting  the  value  o! 
the  land. 

5.  Same— View  of  Premises. 

On  appeal  from  an  award  of  viewers  ap- 
pointed to  assess  damages  from  change  of  grade 
of  street,  whether  to  allow  a  view  of  the  prem- 
ises is  in  the  discretion  of  the  court. 

6.  Same. 

Act  May  21,  1S95  (P.  L.  89),  providing  for 
a  view  as  a  matter  of  right,  applies  only  to  ac- 
tions brought  for  damages  by  change  of  street 
grade,  and  not  to  an  appeal  from  an  award  of 
viewers. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Action  by  Catherine  A.  Bond  against  the 
city  of  Philadelphia.    Judgment  for  defend- ' 
ant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTBEZAT,  POTTER,  and  STEW- 
ART, JJ. 

Alex.  Simpson,  Jr.,  Harvey  Gourley,  and 
Henry  S.  Cattell,  for  appellant  J.  Howard 
Oendell,  James  Alcorn,  Asst  City  Sol.,  and 
John  L.  Kinsey,  City  Sol.,  for  appellee. 

STEWART,  J.  The  plaintiff  is  the  owner 
of  a  tract  of  vacant  land  In  the  city  of  Phila- 
delphia, containing  about  8%  acres.  Broad 
street  intersects  it,  affording  a  frontage  on 
the  west  side  of  243  feet,  and  on  the  east  side 
of  460  feet  Before  the  change  in  grade  of 
the  street,  that  part  on  the  west  side  was  5 
feet  below  the  surface  of  the  street,  while 
that  on  the  east  side  was  8  feet  above.  By 
municipal  action  the  grade  In  the  street  has 
been  elevated  some  11  feet  and  in  conse- 
quence plaintiffs  land  on  the  one  side  is  now 
9  feet  below  tbe  surface  of  the  street  and  on 
the  other  side  16  feet  below.  In  the  proceed- 
ing to  determine  what  damage. plaintiff  had 
sustained,  if  any,  by  this  change,  the  plain- 
tiff offered  testimony  to  show  tbe  amount  and 
cost  of  the  fill  required  to  bring  the  surface 
of  her  lot  to  a  height  which  would  correspond 
with  that  it  had  before  the  change  in  grade 
was  made.  The  offer  was  excluded,  and  this 
ruling  of  the  court  Is  assigned  for  error. 
There  are  a  number  of  specifications,  but  all 
may  be  considered  together. 

It  is  sought  to  distinguish  this  case  from 
Mead  v.  Pittsburg,  194  Pa.  392,  45  Atl.  59, 
upon  which  the  court  relied  In  Its  ruling,  by 
reason  of  the  fact  that  there  the  offer  was  to 
show  the  cost  of  the  fill  required  in  order  to 
make  the  surface  of  tbe  land  correspond  with 
the  level  of  the  street,  while  here  tbe  offer 
had  regard  to  tbe  cost  of  only  so  much  of  the 
fill  as  would  be  necessary  to  bring  the  surface 
of  tbe  lot  as  near  to  the  level  of  the  street 
as  changed,  as  it  had  been  to  the  level  of  the 
street  before  tbe  change  was  made.  In  that 
case,  as  in  this,  the  original  level  of  the  lot 
was  below  the  level  of  the  street,  and,  while 
it  Is  true  that  there  the  offer  was  to  show 
the  cost  of  the  fill  that  would  bring  the  lot  to 
a  level  with  the  elevated  street  it  is  manifest 
from  tbe  opinion  tbat  tbe  same  reasons  that 
prevailed  there  to  exclude  the  offer  must  pre- 
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Tall  here.  The  determining  feature  In  that 
case  was  the  fact  that,  before  the  grade  of 
the  street  was  changed,  the  plaintiff's  lot  was 
below  the  street  surface.  Tne  opinion  recog- 
nized the  right  to  show  the  cost  of  restora- 
tion to  the  original  condition  where  such  ex- 
penditure Is  a  necessary  one,  as  where  by  a 
change  in  the  grade  of  the  street  a  lot,  which 
before  was  on  a  level  with  the  street,  has 
been  left  above  or  below  it.  "In  that  kind  of 
a  case,"  says  the  court,  "the  change  of  grade 
has  inflicted  a  special  change  In  the  condi- 
tion of  the  property  as  it  was,  for  which  the 
party  is  entitled  to  be  compensated,  because  a 
restoration  to  the  original  condition,  as  near 
as  may  be,  is  a  subject  of  necessary  expendi- 
ture which  may  be  properly  shown,  not  as  a 
basis  of  specific  recovery,  but  as  affecting  the 
value  before  and  after  the  injury.  But  here 
the  whole  lot  of  the  plaintiff  having  already 
been  below  the  level  of  the  adjoining  streets, 
the  plaintiff  Is  not  entitled  to  have  his  entire 
property  lifted  up  to  a  level  of  the  street  as 
is  made  by  raising  the  grade.  There  is  sim- 
ply an  Increase  In  the  elevation  of  the  grade, 
and  the  fact  of  such  additional  elevation,  as 
affecting  the  value  of  the  property  after  the 
change,  may  be  shown,  but  not  the  specific 
cost  of  changing  the  whole  surface  of  the 
property  by  lifting  it  all  up  to  a  new  grade. 
The  surface  never  was  at  such  an  elevation, 
and  there  is  no  obligation  to  put  it  there,  but, 
U  the  fact  of  the  additional  elevation  of  the 
grade  is  an  injury  to  the  market  value  of  the 
property,  the  extent  of  that  injury  may  be 
shown,  and  that  is  the  difference  In  market 
value  before  and  after."  The  plain  logic  of 
the  decision  Is  that  where  conditions  have 
been  interfered  with  which  called  for  no 
change  in  order  to  make  the  land  available 
and  adaptable  for  the  purposes  which  deter- 
mine Its  market  value — in  the  present  case 
tor  building  purposes,  no  other  value  being 
suggested— the  restoration  of  these  conditions 
Is  what  the  general  buyer  would  contemplate, 
and  the  cost  of  such  restoration  is  to  be  re- 
garded as  a  necessary  expenditure  for  which 
the  party  Is  entitled  to  compensation,  not, 
however,  to  be  made  the  basis  of  specific  re- 
covery, but  to  be  considered  as  an  element 
affecting  the  market  value  of  the  land.  Such 
conditions  did  not  exist  in  the  present  case 
any  more  than  in  the  case  referred  to.  Plain- 
tiff's land  never  was  at  the  street  level,  and 
the  change  Is  only  one  of  degree.  It  is  im- 
possible to  understand  how  any  such  inquiry 
as  that  proposed  would  aid  the  jury  in  ascer- 
taining the  difference  In  market  value  before 
and  after  the  change.  It  ought  to  be  quite  as 
easy  to  determine  the  market  value  of  a  lot 
16  feet  below  the  surface  of  the  street  It  ad- 
joins as  the  market  value  of  one  only  5  feet 
below.  The  witnesses  had  no  difficulty  in  ar- 
riving at  the  market  value  of  plaintiffs  lot 
when  it  was  5  feet  below  the  surface  of 
Broad  street.  The  same  familiarity  with  val- 
ues ought  to  enable  them  to  say  what  its  mar- 


ket value  now  is  when  16  feet  below.  If  this 
be  so,  and  we  see  no  reason  why  it  should  not 
be,  any  inquiry  as  to  the  cost  of  filling  would 
be  irrelevant  and  of  no  help  in  the  determina- 
tion of  the  real  question.  The  assignments  of 
error  which  refer  to  the  exclusion  of  evidence 
offered  to  establish  the  amount  and  cost  of 
fill  required  are  overruled. 

James  Bond,  a  witness  called  by  the  plain- 
tiff, testified  in  his  examination  in  chief  that 
the  market  value  of  the  land  before  the 
change  in  grade  of  the  street  was  $125,000, 
and  that  its  value  after  the  change  was  $60,- 
000,  thus  fixing  the  damage  at  $65,000.  On 
cross-examination,  he  said  that  he  had  arriv- 
ed at  his  estimate  of  present  value  by  esti- 
mating in  a  general  way  the  cost  of  bringing 
the  lot  up  to  the  grade  of  the  street,  and  the 
area  of  the  ground  taken  for  the  widening  of 
the  street  at  a  specific  price  per  foot,  and  by 
then  deducting  the  aggregate  value  of  these 
two  items  from  what  he  bad  determined  as 
the  market  value  of  the  land  before  the 
change.  This  was  but  another  way  of  Intro- 
ducing Into  the  case  the  element  of  cost  of 
filling,  somewhat  more  indirect  than  the 
method  first  attempted,  but  equally  objection- 
able. In  the  one  case,  had  the  offer  been  ad- 
mitted, the  jury  would  have  had  the  figures 
from  which  they  could  have  made  their  own 
calculation ;  in  the  other  they  would  be  given 
the  result,  without  the  figures,  on  which  the 
calculation  was  based.  If  it  was  improper 
for  the  jury  to  take  into  consideration  the 
cost  of  the  fill,  It  would  be  equally  so  for 
them  to  consider  the  conclusions  of  the  wit- 
ness based  on  conditions  and  circumstances 
which  they  were  instructed  properly  enough 
to  disregard.  There  was  no  error  in  striking 
out'  the  testimony  of  this  witness. 

The  admission  of  evidence  to  show  that  the 
elevation  of  Broad  street  was  a  part  of  the 
general  scheme  of  improvement  adopted  by 
the  city,  which  included,  among  other  things, 
a  public  park  in  the  neighborhood  of  plain- 
tiff's land,  is  assigned  as  error.  It  is  but  re- 
peating a  familiar  principle  that  whatever 
would  affect  the  value  of  the  land  in  the  es- 
timation of  the  general  buyer,  whether  to 
raise  or  depress,  may  be  shown.  If  the  es- 
tablishing of  a  public  park  convenient  to 
plaintiff's  land  would  add  to  its  value,  it  Is 
hardly  supposable  that  with  the  ground  for 
the  park  already  paid  for  and  the  park  itself 
partly  Improved  the  general  buyer  would  not 
allow  the  probability  of  its  completion  to  In- 
fluence his  bid.  The  evidence  was  properly 
admitted.  It  was  within  the  discretion  of  the 
court  whether  to  allow  or  refuse  the  request 
for  a  view  of  the  premises  by  the  jury.  The 
proceedings  were  begun  before  a  Jury  of  view. 
Act  May  21,  1895  (P.  L.  89),  making  such  view 
a  matter  of  right,  has  regard  only  to  actions 
brought,  and  not  to  proceedings  on  appeal 
from  the  award  of  viewers  appointed  by  the 
court.  This  was  expressly  ruled  by  the  su- 
perior court  In  Frazee  v.  Light  &  Heat  Coin- 
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pany,  20  Pa.  Super.  Ct  420,  and  In  the  view 
tbere  expressed  we  fully  concur. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


(80  vt.  298) 

SHELDON   v.  WRIGHT. 

(Supreme  Court  of  Vermont.    Orleans.    Oct.  5, 
1907.) 

X.  Physicians  and  Surgeons —  Action  fob 

Malpractice— Evidence. 

In  an  action  against  a  physician  for  mal- 
practice, plaintiff  had  the  right  to  call  defend- 
ant as  a  witness  and  show  by  him  that  he  was 
paid  a  yearly  salary  from  plaintiff's  employer 
to  treat  the  employes. 
2.  Same. 

In  an  action  against  a  physician  for  mal- 
practice in  treating  a  fractured  leg,  evidence 
that  some  time  after  the  case  had  been  dis- 
charged by  defendant  another  physician  put  a 
plaster  cast  on  the  leg,  which  was  of  assistance 
to  plaintiff  in  getting  about,  was  properly  ad- 
mitted as  part  of  the  hiBtory  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  §  41.] 

8.  Trial  —  Reception  of  Evidence  —  Neces- 
sity of  Objection. 

If  counsel  wish  evidence  excluded,  it  must 
be  objected  to,  but  the  occasional  ejaculation  of 
the  word  "exception"  during  the  taking  of  testi- 
mony raises  no  question  for  the  court's  decision 
and  reserves  nothing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  213,  253.] 

4.  Evidence  —  Competency  —  Matters  Ex- 
planatory of  Facts  in  Evidence. 

In  an  action  against  a  physician  for  mal- 
practice in  treating  a  fractured  leg,  testimony 
of  plaintiff  that  he  could  not  travel  on  the  leg 
as  formerly  was  admissible;  the  condition  of 
the  leg  at  the  time  of  trial  compared  with  what 
it  was  before  the  injury  being  essential  to  make 
intelligible  the  expert  evidence. 
6.  Trial— Conduct— Physical  Examination 
of  Party  in  Adjoining  Room. 

On  the  trial  of  an  action  against  a  physi- 
cian for  malpractice  in  treating  a  fractured 
limb,  the  jury  was  taken  into  the  judge's  room, 
where  the  limb  was  shown  to  them  in  the  pres- 
ence of  defendant's  counsel.  Meanwhile  the 
attention  of  the  court,  who  was  in  the  court- 
room, but  near  the  door  into  the  judge's  room, 
was  called  to  the  fact  that  the  door  was  closed, 
and  he  had  it  partly  opened,  but  not  enough 
so  that  any  one  in  the  courtroom  could  see 
what  was  going  on.    Held  not  prejudicial  error. 

6.  Same— Reception  of  Evidence  —  Excep- 
tions—Grounds. 

An  exception  does  not  lie  to  an  impropar 
answer  to  a  proper  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |  253.J 

7.  Appeal— Review— Harmless  Error. 

In  an  action  against  a  physician  for  mal- 
practice in  treating  a  fractured  leg,  plaintiff 
on  cross-examination  testified  that  he  went  to 
Boston  to  see  what  could  be  done  for  his  leg, 
after  defendant  had  discharged  his  case,  and  that 
he  had  nothing  done  for  it.  On  redirect  exam- 
ination he  stated  that  the  doctor  advised  him 
to  wait  until  cooler  weather,  as  blood  poisoning 
was  liable  to  set  in,  that  the  leg  would  have 
to  be  cut  open,  the  bone  chiseled  off,  and  wired 
together,  and  that  the  operation  would  cost  $100. 
Held,  that  the  answer  on  redirect  examination, 
while  improper,  was  not  prejudicial  to  defend- 
ant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  %  4153.] 


8.  Evidence— Materiality— Remoteness. 

In  an  action  against  a  physician  for  mal- 
practice in  treating  a  fractured  leg,  evidence  of 
plaintiff's  brother  that  he  had  furnished  plain- 
tiff money  with  which  to  go  to  Boston  to  see 
a  doctor  about  a  second  operation  on  bis  leg 
was  too  remote  to  be  material,  but  its  admission 
was  not  prejudicial  as  being  an  appeal  to  the 
jury's  sympathy  for  one  in  financial  distress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  %  434.] 

9.  Same— Declarations— Statements   Show-' 
ing  Physical  Condition. 

In  an  action  against  a  physician  for  mal- 
practice in  treating  a  fractured  leg,  testimony  of 
plaintiff's  daughter  that  he  complained  every 
day  of  his  leg  paining  him,  and  that,  when  he 
came  home  at  night,  he  usually  took  the  ban- 
dages off,  and  said,  "It  gets  tired,"  was  ad- 
missible, as  the  doings  and  complaints  were  re- 
lated to  the  condition  of  the  leg  at  the  time 
they  were  done  and  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  $  1061;  vol.  39,  Physicians 
and  Surgeons,  §  41.] 

10.  Same— Opinion    Evidence— Subjects    of 
Expert  Testimony— X-Ray  Pictures. 

Medical  testimony  explaining  the  condition 
of  a  broken  bone,  as  shown  by  an  X-ray  picture, 
is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2311.] 

11.  Same— Declarations— Statements  Show- 
ing Physical  Condition. 

In  an  action  against  a  physician  for  mal- 
practice in  treating  a  fractured  leg,  evidence  of 
Slaintiffs  wife  that  plaintiff,  while  standing  with 
is  foot  upon  her  fingers,  pressed  on  the  foot  un- 
til he  complained  that  it  hurt  him,  was  not  ob- 
jectionable as  evidence  of  a  self-serving  declara- 
tion or  because  made  in  an  experiment  in  his 
wife's  presence,  but  was  admissible  as  evidence 
of  an  expression  of  present  pain  and  suffering. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  1061.] 

12.  Physicians  and   Surgeons— Action  fob 
Malpractice — Evidence. 

In  an  action  against  a  .physician  for  mal- 

Sractice  in  treating  a  fractured  leg,  evidence  of 
efendant  that  during  his  33  years  of  experience 
prior  to  the  case  in  question  his  treatment  of 
fractures  had  been  the  same  as  in  plaintiff's 
case,  and  the  results  had  been  good,  was  proper- 
ly refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  $  41.] 

13.  Same. 

In  an  action  against  a  physician  for  mal- 
practice, not  only  expert  evidence  and  defend- 
ant's own  testimony,  hut  all  relevant  evidence, 
whatever  its  source,  was  competent  on  the  ques- 
tion of  defendant's  treatment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  §§  39-42.] 

14.  Evidence— Expert  Testimony. 

Where,  in  an  action  against  a  physician  for 
malpractice,  the  issue  was  whether  plaintiff's 
limb  had  been  treated  according  to  methods  of 
the  best  surgery,  a  deposition  of  a  physician 
relating  the  proper  treatment  of  such  a  case 
according  to  the  requirements  of  "good  surgery," 
without  reference  to  the  surgical  skill  ordinarily 
possessed  and  exercised  by  surgeons  practicing 
in  the  same  general  neighborhood  as  that  in 
which  the  defendant  practiced,  was  admissible. 

15.  Physicians    and    Surgeons  —  Capacity 
and  Qualifications. 

A  persoD  holding  himself  out  to  the  public 
as  a  physician  and  surgeon  is  bound  to  have  and 
exercise  such  skill  as  physicians  and  surgeons 
in  the  same  general  neighborhood  in  the  same 
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genera]  line  of  practice  ordinarily  hare  and  ex- 
ercise in  like  cases. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  39,  Physicians  and  Surgeons,  II  21,  22.J 

16.  Same— Woeds  and  Phbases— "The  Same 
General  Neighborhood.." 

The  phrase  "the  same  general  neighbor- 
hood," as  so  used,  is  of  much  broader  applica- 
tion than  would  be  the  phrase  "the  same  neigh- 
borhood." 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  39,  Physicians  and  Surgeons,  ||  21,  22.] 

17.  Same— Instructions. 

In  an  action  against  a  physician  for  mal- 
practice, where  the  evidence  as  to  the  results  of 
the  treatment  did  not  stand  alone,  but  was 
woven  in  with  a  large  amount  of  medical  and 
other  testimony,  it  was  not  error  to  refuse  to 
instruct  that  the  results  of  the  treatment  were 
in  themselves  alone  no  evidence  of  defendant's 
negligence  or  want  of  skill. 

18.  Same— Sufficiency  of  Instruction. 

In  an  action  against  a  physician  for  mal- 
practice, a  charge  in  effect  that  there  was  no 
liability  on  the  part  of  the  physician,  unless  he 
failed  to  have  and  exercise  the  requisite  degree 
of  skill,  and  unless  damage  to  plaintiff  resulted 
from  the  failure,  was  a  sufficient  statement  of 
the  rule  that  the  negligence  or  lack  of  skill 
of  a  physician  is  not  to  be  tested  by  the  results 
of  the  treatment,  and  it  was  not  error  to  refuse 
an  additional  charge  stating  the  rule  in  terms. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  |  45.] 

19.  Trial— Instructions— Effect  of  Expert 
Testimony. 

In  an  action  against  a  physician  for  mal- 
practice, where  the  testimony  of  experts  was 
conflicting,  a  charge  that  the  jury  were  not 
bound  to  accept  their  statements  or  conclusions, 
but  should  determine  the  case  upon  the  whole 
evidence,  was  not  objectionable  as  leaving  the 
Jury  to  determine  the  matter  on  their  own  judg- 
ment in  disregard  of  such  evidence  as  they  saw 
fit 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  |i  539-648.] 

20.  Physicians  and  Surgeons— Actions  fob 
Malpractice— Evidence— Sufficiency. 

There  cannot  be  a  recovery  for  malpractice 
in  the  case  of  a  surgical  operation  without  medi- 
cal expert  testimony  tending  to  show  lack  of 
the  requisite  skill  and  care  on  defendant's  part. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  §  43.] 

21.  Same— Presumption  of  Care  and  Skill. 
In  an  action  against  a  physician  for  mal- 
practice, there  is  no  presumption  of  law  in  the 
nature  of  evidence  that  the  physician  had  and 
exercised  the  requisite  care  and  skill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  |  39.] 

22.  Same— Presumption  of  Performance  of 
Duty. 

In  an  action  against  a  physician  for  mal- 
practice, there  is  no  presumption  of  law  in  the 
nature  of  evidence  that  the  physician  did  his 
duty  in  treating  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  }  39.] 

23.  Same  —  Presumption    of   Negligence  — 
Burden  of  Pkoof. 

In  an  action  against  a  physician  for  mal- 
practice, there  is  no  presumption  of  the  physi- 
cian's negligence,  and  the  burden  of  showing  it 
is  upon  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
'    39,  Physicians  and  Surgeons,  |  39.] 


24.  Evidence— Presumptions. 

A  true  legal  presumption  is  In  the  nature 
of  evidence,  and  is  to  be  weighed  as  such, 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  20,  Evidence,  I  73.] 

25.  Same— Dry  Presumptions. 

The  rules  which  impose  the  burden  of  proof 
upon  certain  parties,  when  designated  as  pre- 
sumptions, are  dry  presumptions,  having  only  a 
technical  existence,  and  barren  of  all  probative 
character  when  the  case  goes  to  the  jury  on  con- 
flicting evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  g  73.] 

Exceptions  from  Orleans  County  Court; 
Loveland  Munson,  Judge. 

Action  by  W.  O.  Sheldon  against  J.  F. 
Wright  Judgment  for  plaintiff,  and  defend- 
ant excepts.    Affirmed, 

Argued  before  HOWELL,  C.  J.,  and  TY- 
LER, WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Young  &  Young,  for  plaintiff.  W.  W.  Miles, 
B.  D.  Carpenter,  and  J.  W.  Redmond,  for 
defendant 

HASELTON,  J.  This  was  an  action  of 
case  for  claimed  malpractice.  In  the  even- 
ing of  January  30,  1904,  the  plaintiff,  Mr. 
Sheldon,  at  Barton  Landing,  where  he  lived 
and  was  in  the  employ  of  the  E.  L.  Chandler 
Company,  suffered  a  fracture  of  the  tibia  of 
his  right  leg.  The  fracture  was  oblique  as 
distinguished  from  transverse.  The  plaintiffs 
family  physician,  Dr.  Parlin,  was  forthwith 
called,  and  then  set  the  fractured  bone.  Dr. 
Parlin  attended  to  the  leg  until  February  2, 
1904,  when  Dr.  Wright  the  defendant  was 
called  by  Mr.  Sheldon,  and  took  the  case. 
Dr.  Wright  was  a  physician  and  surgeon  in 
practice  at  Barton  Landing,  and  was  called 
by  Mr.  Sheldon,  because  his  employer,  the 
Chandler  Company,  whose  contract  duty  it  ■ 
was  to  furnish  the  medical  and  surgical  serv- 
ices required,  designated  Dr.  Wright  to  per- 
form them.  Subject  to  objection  and  excep- 
tion, the  plaintiff  was  allowed  to  take  the  tes- 
timony of  the  defendant,  to  the  effect  that  be 
drew  a  yearly  salary  from  the  company,  and 
that  his  compensation  did  not  depend  upon 
the  number  of  cases  he  treated  for  the  com- 
pany, except  that  in  some  cases  the  company 
added  to  his  salary.  In  this  there  was  no 
error.  The  plaintiff  had  the  right  to  call  the 
defendant  to  the  witness  stand,  and,  with  the 
privileges  of  cross-examination,  to  Inquire  In- 
to his  relations  to  this  case,  and,  since  his 
relations  thereto  Involved  his  relations  to  the 
Chandler  Company,  to  Inquire  Into  those  so 
far  as  the  above  recital  shows  that  they  were 
inquired  Into.  Subject  to  objection  and  ex- 
ception, the  plaintiff  testified  that,  some 
time  after  his  case  had  been  discharged  by 
the  defendant,  Dr.  Longe  of  Newport  put  a 
plaster  cast  upon  the  leg,  that  this  was  worn 
about  two  weeks,  and  that  It  assisted  the 
plaintiff  in  getting  about  This  testimony 
was  properly  heard.  The  history  of  the  leg 
from  the  time  of  the  fracture  to  the  trial,  the 
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treatment  It  bad  received,  and  the  results 
thereof,  whether  beneficial  or  injurious,  were 
calculated  to  throw  light  both  upon  the  ques- 
tion of  liability  and  upon  the  question  of 
damages.  After  giving  his'  testimony  as  to 
the  tionge  cast,  the  plaintiff  gave  similar  tes- 
timony as  to  a  cast  put  on  by  Dr.  Hardwick, 
and  as  to  one  put  on  by  Dr.  Parlin.  While 
the  testimony  as  to  the  Hardwick  and  Parlin 
casts  was  being  taken,  the  defendant's  coun- 
sel at  three  different  times  uttered  the  word 
"exception."  The  course  taken  by  counsel 
called  for  no  ruling  by  the  court,  tbe  court 
made  none,  and  the  defendant  has  nothing  to 
complain  of.  If  counsel  really  want  evidence 
excluded,  it  most  be  objected  to.  Then,  if 
the  objection  made  is  overruled,  the  object- 
ing party  may  take  an  exception,  and,  If  the 
objection  is  sustained,  the  other  party  may 
take  an  exception.  In  the  taking  of  testi- 
mony the  occasional  ejaculation  of  the  word 
"exception"  is  In  the  nature  of  a  running  and 
unfavorable  comment  on  tbe  proceedings,  and 
nothing  more.  It  raises  no  question  for  tbe 
decision  of  the  court  and  reserves  nothing. 

Other  claimed  exceptions  to  the  admission 
of  evidence  stand  as  do  those  last  considered. 
It  may  be  said  here,  once  for  all,  that  those 
are  not  further  noticed.  However,  all  the 
substantial  questions  sought  to  be  raised  by 
the  defendant  were  at  some  stage  of  the  trial 
properly  raised  and  bo  have  been  considered. 

Subject  to  objection  and  exception,  tbe 
plaintiff  testified  that  he  was  not  able  to  run 
and  travel  on  tbe  leg  as  formerly.  The  ob- 
jection was  that  the  condition  of  tbe  leg  at  the 
time  of  tbe  trial,  Its  condition  as  to  strength, 
and  how  it  compared  with  what  It  was  before 
it  was  broken  had  no  tendency  to  show  any 
negligence  on  the  part  of  the  defendant  But, 
upon  any  theory  as  to  what  would  and  what 
would  not  tend  to  show  negligence,  it  would 
nave  been  impracticable,  undesirable,  and  Im- 
proper to  keep  from  the  jury  tbe  condition 
of  the  leg  at  the  time  of  the  trial,  its  condi- 
tion before  the  fracture,  and  the  nature  of 
the  fracture,  to  say  no  more.  These  things 
were  essential  to  make  intelligible  tbe  expert 
evidence  on  both  sides. 

At  a  point  in  the  examination  of  the  plain- 
tiff, bis  counsel  expressed  a  wish  to  then 
show  the  leg  to  the  jury.  Thereupon  the 
court  suggested  that  the  exhibition  be  made 
In  the  judges'  room,  and  said  that  for  that 
purpose  the  judges'  room  would  be  treated  as 
a  part  of  the  courtroom.  Arrangements  as  to 
the  presence  of  counsel  and  medical  men  were 
made  at  the  bench,  and  the  jury  were  sent  In- 
to tbe  judges'  room,  whither  they  were  ac- 
companied by  two  of  tbe  defendant's  counsel, 
wbo  remained  there  until  the  jury  returned. 
After  a  little,  the  defendant  went  In.  Soon 
after  that  tbe  attention  of  tbe  court  was 
called  to  the  fact  that  tbe  door  into  the  Judges' 
room  was  closed,  whereupon  the  court  bad  it 
partly  opened,  but  not  enough  so  that  any  one 
In  the  courtroom  could  see  the  proceedings 


in  the  judges'  room.  The  presiding  Judge  re- 
mained at  tbe  bench,  the  end  of  which  was 
but  a  few  feet  from  the  connecting  door,  until 
the  jury  returned.  No  objection  was  made  to 
the  examination  of  the  leg  by  tbe  jury,  but 
we  think  that  a  fair  construction  of  tbe 
recital  in  the  bill  of  exceptions  Is  that  it 
was  under  the  defendant's  objection  and  ex- 
ception that  the  examination  was  had  in  tbe 
Judges'  room.  It  does  not  clearly  appear 
what  motive  influenced  tbe  court  in  directing 
the  observation  of  the  leg  to  be  bad  in  the 
judges'  room,  although  there  may  have  been 
some  reason  not  made  apparent  In  any 
event  it  would  have  been  well  for  the  court 
to  have  been  In  the  judges'  room  with  the  Jury. 
However,  it  is  clear  that  the  defendant's 
cause  was  not  harmed  In  consequence  of  tbe 
place  of  the  examination.  Had  anything  Im- 
proper taken  place  or  been  attempted,  the 
defendant's  counsel  in  tbe  jury  room  could 
have  made  an  objection  to  tbe  court  as  read- 
ily as  though  tbe  proceedings  had  taken  place 
with  tbe  jurymen  in  their  seats.  Indeed,  it 
often  happens  that  a  large  map  or  plan  is 
displayed  and  explained  to  tbe  Jury  In  such  a 
manner  that  the  jurymen,  or  a  part  of  them, 
are  screened  from  tbe  view  of  the  court, 
which  then  bas  little,  if  any  more,  opportu- 
nity of  knowing  what  is  going  on  than  tbe 
court  had  during  the  episode  in  question.  It 
Is  not  Infrequent  that  things  are  done  in  the 
presence  of  the  jury  which  the  court  does 
not  see,  and  still  oftener,  perhaps,  that  things 
are  said  which  tbe  court  does  not  hear.  De- 
sirable as  it  is  that  an  incident  like  that 
under  consideration  should  be  avoided,  error 
cannot  be  predicated  upon  anything  that  ap- 
pears in  reference  thereto.  The  manner  In 
which  a  trial  court  meets  the  various  emer- 
gencies that  it  has  to  encounter  is  not  to  be 
Judged  by  any  Utopian  standard.  Here  the 
attitude,  position,  and  supervision  of  the 
court  were  such  that  In  a  practical  sense  the 
proceedings  were  all  before  the  court  Tbe 
circumstance  of  the  shutting  of  tbe  door 
has  no  substantial  weight,  since  It  fairly 
appears  that  it  was  no  sooner  shut  than  it 
was  opened. 

In  response  to  questions  put  to  him  on 
cross-examination  the  plaintiff  testified  that 
he  went  to  Boston  in  May,  1904;  that  be  went 
there  to  see  what  be  could  have  done  for  his 
leg;  that  be  saw  a  physician  there  but  that 
be  bad  nothing  done  for  his  leg.  The  fact 
that  in  May,  1904,  the  plaintiff's  leg  was  in 
such  a  condition  that  he  was  able  to  go  to 
Boston,  was  probably  material,  but  it  is  dif- 
ficult to  understand  why  testimony  was  elicit- 
ed to  tbe  effect  that  he  went  there  to  see 
what  he  could  have  done  for  his  leg,  that  be 
saw  a  physician  and  had  nothing  done,  un- 
less It  was  that  the  jury  might  infer  that 
tbe  physician  thought  tbe  leg  well  enough  as 
it  was.  However  this  may  be,  the  plain- 
tiff's counsel  could  not  be  expected  to  leave 
the  matter  as  defendant's  counsel  bad  left 
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It  and,  In  fact,  they  were  not  content  so  to 
leave  It  To  show  what  ensued  we  qnote 
from  the  exceptions  as  follows :  "On  redirect 
examination  the  plaintiff  was  allowed  to  tes- 
tify and  did  testify  as  follows,  subject  to 
the  objection  and  exception  of  the  defend- 
ant: 'Q.  Why  didn't  you  have  anything  done 
in  Boston?  (Redmond:  We  asked  him  If  he 
went  to  Boston,  and  he  answered  it.  We  ex- 
cept if  the  answer  relates  to  any  conversa- 
tion.) A  The  doctor  advised  me  not  to  have 
anything  done  at  the  present  time,  said  he 
had  got  to  cut  that  open —  (The  Court:  This 
comes  in  subject  to  exception.)  A.  (continu- 
ing) He  said  be  would  have  to  cut  it  open, 
chisel  the  bone  off,  and  wire  it  together,  ad- 
vised me  not  to  have  It  done  until  cooler 
weather,  blood  poisoning  was  liable  to  set 
In;  and  he  wanted  $100  to  do  the  job.  Q. 
It  was  because  of  the  advice  he  gave  you, 
you  did  not  then  attempt  to  have  it  done?  A. 
Yes,  sir.'"  The  question,  "Why  didn't  you 
have  anything  done  in  Boston,"  was  a  proper 
one.  The  answer  went  beyond  what  was  prop- 
er, and  was  objectionable  because  of  its  hear- 
say character.  It  is  argued  by  the  plaintiff 
that  the  well-established  rule  that  an  excep- 
tion does  not  lie  to  an  Improper  answer  to  a 
proper  question  applies  here.  The  rule  in- 
voked is  certainly  well  established.  Lynda 
v.  Plymouth,  73  Vt  216,  50  Atl.  1083;  Plum- 
er  v.  Bicker,  71  Vt  114,  41  Atl.  1045,  76  Am. 
St  Bep.  757;  Hawkes  v.  Chester,  70  Vt  273, 
40  Atl.  727;  State  v.  Marsh,  70  Vt.  288,  40 
Atl.  836;  Cutler  v.  Skeels,  69  Vt.  154,  37  Atl. 
228;  Foster's  Ex'r  v.  Dickerson,  64  Vt  233, 
24  Atl.  253;  Lawrence  v.  Graves'  Estate,  60 
Vt  657,  15  Atl.  342;  Prary  v.  Gusha,  59  Vt 
257,  9  Atl.  549;  Houston  v.  Russell,  52  Vt 
110;  Morse  v.  Richmond,  42  Vt  539;  Ran- 
dolph, v.  Woodstock,  35  Vt  291.  This  rule, 
while  well  established,  Is  not  strictly  ap- 
plicable here  since  the  exceptions  recite  that 
the  testimony  above  quoted  came  in  subject 
to  objection  and  exception.  Yet  the  above 
cases  have  been  collected  and  referred  to  as 
they  have  a  strong  bearing  upon  the  ques- 
tion under  consideration.  The  Interrogatory 
which  brought  out  the  objectionable  answer 
was  a  proper  one  and  the  plaintiff  went  on 
to  tell  why  he  didn't  have  anything  done  to 
his  leg,  In  the  way  most  natural  for  an  un- 
professional witness,  and  nobody  tried  to 
stop  him  or  to  have  htm  stopped.  It  would 
have  been  better  if  the  court  had  stopped 
him  Instead  of  saying  "this  comes  in  under 
exception."  It  would  have  been  better  if 
bis  counsel  had  stopped  him;  but  it  is  to  be 
noted  that  his  counsel  were  inquiring  about 
a  matter  opened  up  by  the  defendant,  and 
so  cannot  be  assumed  to  have  known  any 
better  than  the  defendant's  counsel,  or  the 
court  but  that  each  clause  of  the  answer 
would  be  the  last  It  would  have  been  better 
if  defendant's  counsel  had  not  remained 
quiescent  Instead  of  relying  upon  the  quali- 
fied objection  made  before  the  answer  was 
begun.    When  the  answer  was  finished,  nei- 


ther side  moved  to  have.  It  disregarded  by 
the  jury,  and  the  court  said  nothing  to  the 
Jury  about  it  though  on  request  the  court 
undoubtedly  would  have  dealt  with  the  mat- 
ter promptly  and  satisfactorily.  The  matter 
having  been  left  as  it  was,  the  real  question 
for  this  court  is,  was  the  answer  harmless? 
Upon  an  examination  of  the  answer,  it  is 
seen  that  it  related  to  the  doctor's  explana- 
tion of  the  nature  of  the  operation  of  reset- 
ting, the  reason  for  not  doing  such  an  opera- 
tion in  warm  weather,  and  a  suggestion  of 
what  the  doctor  would  charge  in  case  of  an 
operation.  Not  a  word  of  the  doctor  was 
recited  in  condemnation  of  the  original  opera- 
tion. The  suggestion  of  the  possibility  of 
blood  poisoning  in  case  he  operated  in  May 
did  not  Indicate  any  danger  of  it  without  an 
operation,  and,  if  it  reflected  on  anybody's 
surgical  skill,  It  reflected  on  that  of  the  Bos- 
ton doctor  himself.  In  view  of  the  inquiries 
put  in  behalf  of  the  defendant  the  plaintiff 
had  a  right  to  say  that  he  had  nothing  done 
to  his  leg  then  because  the,  doctor  advised 
delay,  if  that  was  his  reason;  or,  if  it  was 
true,  to  say  that  he  had  nothing  done  in  con- 
sequence of  what  the  doctor  told  him  his 
charges  would  be  if  he  operated  then ;  or,  if 
both  reasons  influenced  his  mind,  he  had  a 
right  to  assign  both.  He  gave  his  reasons 
in  an  Improper  way,  but  this  court  cannot 
conceive  that  the  form  In  which  they  were 
given  was  a  factor  in  the  defeat  of  the  de- 
fendant, or  that  any  part  of  his  answer  which 
did  not  relate  to  such  reasons  was  in  any 
way  harmful  to  the  defendant  As  is  ap- 
parent the  disposition  here  made  of  this  mat- 
ter renders  It  unnecessary  to  consider  whether 
or  not  the  answers  and  Interpolations  of  a 
testifying  party  should  be  treated  otherwise 
than  those  of  a  mere  witness. 

Frank  Sheldon,  a  brother  of  the  plaintiff, 
testified,  under  objection  and  exception  by 
tbe  defendant  that  in  consequence  of  a 
talk  that  he  had  with  Dr.  Longe  he  furnished 
the  plaintiff  some  money  with  which  to  make 
the  trip  to  Boston  above  referred  to.  The 
plaintiff's  claim  is  that  this  evidence  was  ad- 
missible as  bearing  upon  the  reason  why  he 
did  not  have  an  operation  performed  in 
Boston,  and  as  corroborating  his  testimony 
as  to  why  he  went  to  Boston.  The  defend- 
ant's claim  is  that  it  was  immaterial  to  any 
Issue,  and  that  it  was  prejudicial,  in  that  it 
was  an  appeal  to  the  sympathy  of  the  jury 
for  a  man  in  financial  distress.  To  this  court 
it  seems  entirely  clear  that  it  was  too  remote- 
ly related  to  any  Issue  in  the  case  to  be  ma- 
terial, and  altogether  too  colorless  to  be 
harmful. 

The  plaintiffs  daughter  testified  that  every 
day  her  father  complained  of  his  leg  paining 
him.  Then,  under  objection  and  exception, 
she  testified  that,  when  he  came  home  at 
night,  be  usually  took  the  leather  and  band- 
ages off  it,  and  said,  "It  gets  tired."  These 
doings  and  complaints,  as  testified  to,  fairly 
related  to  the  condition  of  the  leg  at  the  times 
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they  were  done  and  made.  The  evidence  tend- 
ed to  show  that  at  the  times  referred  to  he 
was  taking  off  the  leather  and  bandages  be- 
cause the  leg  was  then  tired.  The  use  of  the 
word  "usually"  Is  criticised,  but  the  word  was 
used  merely  to  denote  the  frequency  with 
which  the  complaints  testified  to  were  made. 
In  receiving  the  testimony  of  the  daughter 
there  was  no  error. 

An  X-ray  picture  of  the  plaintiff's  leg  was 
In  evidence  without  objection.  This  was 
shown  to  one  of  the  defendant's  medical  ex- 
perts, and,  under  objection  and  exception,  he 
was  allowed,  in  substance,  to  state  that  the 
bearing  of  the  two  fragments  of  the  broken 
bone  as  shown  by  the  picture  was  not  ex- 
actly in  line  The  defendant's  counsel  claim 
that  this  testimony  was  erroneously  received 
because  the  jury  could  tell  about  that  matter 
as  well  as  any  expert  But  the  doctor  was 
using  the  picture  for  the  purpose  of  demon- 
stration, and  could  rightly  point  out  the 
things  which  his  practiced  eye  discovered  so 
far  as  they  were  of  significance.  It  was  as 
though  the  expert  had  used  the  leg  itself  for 
the  purpose  of  explaining  its  condition  to  the 
jury.  The  picture  is  referred  to,  and  an  ex- 
amination of  it  Is  quite  convincing  of  the 
propriety  of  medical  testimony  as  to  what  It 
really  shows.  State  v.  Wetherell,  70  Vt  274, 
40  Atl.  728,  in  which  a  difficult  communication 
was  properly  deciphered  by  a  witness,  is  in 
point 

The  plaintiff's  wife  testified  that  one  day 
between  March  30  and  April  18,  1904,  she 
put  her  fingers  on  the  floor,  and  her  husband 
put  his  foot  on  her  fingers,  and  showed  her 
how  much  weight  he  could  bear,  that  be 
pressed  on  the  foot  until  he  complained  that 
it  hurt  him  to  do  so.  The  above  testimony 
of  the  wife  was  taken  under  a  general  ob- 
jection and  exception.  The  objections  pre- 
sented on  the  defendant's  brief  are  that  this 
experiment  in  the  presence  of  his  wife  was 
a  self-serving  declaration,  and  that  his 
complaint  then  made  bore  upon  no  issue  in 
the  case.  The  testimony  tended  to  show  that 
at  the  time  referred  to  the  plaintiff  made  ex- 
pressions Indicative  of  the  then  present  con- 
dition of  his  leg.  The  testimony  was  not 
made  Inadmissible  by  the  fact  that  the  ex- 
pressions were  made  in  the  course  of  an  ex- 
periment nor  by  the  fact  that  the  experiment 
was  made  in  the  presence  of  his  wife.  So 
far  as  concerns  any  objection  made  in  ar- 
gument, the  natter  stands  much  the  same 
as  would  testimony  by  his  wife  that  he  walked 
across  the  floor  in  ber  presence,  and  while 
so  doing  complained  of  present  suffering.  Ex- 
pressions of  present  pain  and  suffering  are 
not  in  the  class  of  self-serving  declarations. 
Had  the  witness  undertaken  to  gauge  the 
amount  of  weight  he  showed  her  he  could 
bear  there  would  have  been  something  to 
think  of  which  has  not  engaged  our  atten- 
tion. The  experiment  was  not  a  felicitous 
-one  for  evidentiary  use,  but  the  objection 


was  general,  and  points  out  no  error  In  the 
testimony  with  reference  thereto. 

On  the  cross-examination  of  one  Dr.  God- 
dard,  a  question  was  excluded  in  view  of  the 
way  in  which  the  question  was  framed.  Coun- 
sel did  not  act  upon  a  suggestion  made  by  the 
court  In  its  ruling,  and  obviate  the  objec- 
tion which  lay  in  the  mind  of  the  court  by 
modifying  the  question,  but  took  an  excep- 
tion which  Is  relied  on.  The  question  was 
hardly  fair  to  the  witness,  in  that  It  prac- 
tically, though  not  distinctly,  assumed  what 
he  had'  not  testified  to,  and  counsel  should 
have  embraced  the  opportunity  given  to 
frame  an  entirely  unobjectionable  question. 
The  aim  of  the  court  was  well  directed  to- 
ward a  just  treatment  of  the  witness,  and 
counsel  should  have  seconded  the  efforts  of 
the  court.    This  exception  Is  without  merit. 

It  appeared  that  the  defendant  had  used 
a  certain  large  splint  on  the  plaintiff's  brok- 
en leg,  and  the  evidence  in  behalf  of  the  re- 
spective parties  differed  as  to  the  propriety 
and  fitness  of  its  use.  After  there  had  been 
evidence  both  ways,  the  defendant  gave  the 
testimony,  and  made  the  offer  shown  by  the 
following  recital  in  the  exceptions :  "The  de- 
fendant testified  that  he  was  a  physician  and 
surgeon  regularly  graduated  In  medicine 
and  surgery ;  that  he  had  been  in  the  prac- 
tice of  medicine  and  surgery  for  33  years; 
that  he  had  had  large  experience  In  the  re- 
duction, setting,  and  treatment  of  fractures, 
including  fractures  of  the  tibia  at  the  junc- 
tion of  the  middle  and  lower  third;  that 
for  such  fractures  of  the  tibia  he  had  made 
extensive  use  of  defendant's  Exhibit  C, 
thereupon  the  defendant  offered  to  show  by 
himself  that  bis  treatment  of  fractures  dur- 
ing his  said  33  years  of  experience  prior  to 
the  accident  In  question  had  been  the  same 
as  his  treatment  of  the  plaintiff's  said  In- 
jury; and  that  the  results  of  said  treat- 
ment had  always  been  good  results."  The 
character  of  the  offer,  following  the  testi- 
mony, was  extraordinary.  It  was  an  offer 
to  show,  without  any  restriction  as  to  their 
character  or  location,  without  excluding  even 
fractures  of  the  ribs  or  skull,  that  his  treat- 
ment of  fractures  generally  had  been  the 
same  as  his  treatment  of  the  fracture  of  the 
tibia  In  tbe  plaintiff's  leg,  which  treatment 
included  the  use  of  the  splint  in  question. 
The  offer  was  excluded,  and  it  Is  safe  to 
say  that  the  defendant  was  not  harmed 
thereby.  Whether  under  any  offer  the  de- 
fendant was  entitled  to  give  evidence  of  his 
treatment  of  any  other  fractures,  and  of  the 
good  results  of  his  treatment  thereof,  Is  a 
question  not  raised. 

By  several  requests  the  defendant  asked 
the  court  to  charge,  in  substance,  that  in 
passing  on  tbe  treatment  he  had  given  the 
plaintiff's  leg  the  jury  must  consider  only 
the  expert  evidence,  the  defendant's  own 
testimony,  and  whatever  admissions  or  dec- 
larations he  had  made.    These  requests  were 
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refined,  and  rightly.  In  determining  the 
facts  about  the  previous  condition  of  the 
leg,  about  the  injury,  and  about  the  opera- 
tion and  the  subsequent  treatment,  the  tes- 
timony of  various  nonexpert  witnesses  was 
for  consideration,  as  well  as  the  testimony 
and  admissions  of  the  defendant.  The  plain- 
tiff himself  appears  to  have  testified  to  a 
great  variety  of  facts  relevant  to  the  treat- 
ment The  form  of  these  requests  was  varied, 
but  all  were  fallacious.  The  expert  testi- 
mony would  have  been  of  no  concrete  value 
without  a  determination  of  facts  which  were 
to  be  determined  by  a  consideration  of  ev- 
ery piece  of  relevant  evidence  whatever  its 
source. 

The  plaintiff  Introduced  a  lengthy  deposi- 
tion given  by  Dr.  Smith  of  West  Newton, 
Mass.,  a  physician  and  surgeon  of  large  ex- 
perience and  wide  observation.  Many  of  the 
questions  and  answers  in  his  deposition  re- 
lated to  the  proper  treatment  of  such  a 
fracture  as  that  in  question,  to  the  practice 
In  such  cases  of  surgeons  in  good  standing. 
In  short,  to  the  requirements  of  "good  sur- 
gery," without  reference  to  the  surgical  skill 
ordinarily  possessed  and  exercised  by  physi- 
cians and  surgeons  practicing  in  the  same 
general  neighborhood  as  that  in  which  the 
defendant  practiced.  Some  of  the  questions 
and  answers  referred  to  were  read  under 
objection  and  exception  on  the  grounds  of 
incompetency  and  immateriality,  some  of  the 
same  class  were  read  under  objection  and 
exception  for  Improper  assumption,  and  still 
others  of  like  character  In  the  respect  not- 
ed were  read  without  objection.  Some  tes- 
timony of  the  same  character  was  elicited 
from  the  defendant's  experts  on  cross-exam- 
ination, and  a  part  of  this  was  under  objec- 
tion and  exception.  In  argument  It  is  urged 
that  there  should  be  a  reversal  because  of 
this  testimony  with  regard  to  the  require- 
ments of  good  surgery  in  general.  This  claim 
makes  it  necessary  to  consider  how  the  case 
was  tried.  The  bill  of  exceptions  shows  that 
the  evidence  of  the  defendant  was  directed 
to  the  claim  "that  the  plaintiff  had  as  good 
a  right  leg  in  every  particular  as  could  be 
expected  from  the  best  surgery."  In  the 
charge  the  court  stated  the  issue  between 
the  parties  as  follows:  "The  plaintiff  claims 
that  the  defendant  was  negligent  in  the  set- 
ting of  bis  leg,  and  in  the  use  of  proper  ap- 
,  pliances  to  fasten  and  keep  it  in  position, 
and  in  the  subsequent  care  of  it,  and  that 
this  negligence  has  resulted  In  an  undue 
shortening  of  his  leg.  In  an  abnormal  turning 
out  of  his  toes,  and  in  a  deformity  of  the 
foot  which  prevents  his  treading  evenly  up- 
on it.  The  defendant  claims  that  the  ■  leg 
was  properly  set,  secured,  and  cared  for,  and 
that  the  results  obtained  are  entirely  con- 
sistent with  good  surgery,  and  that,  If  they 
are  not,  the  defects  are  due  to  the  failure 
of  the  plaintiff  to  follow  the  instructions  giv- 
en, him.    This  states  in  a  few  words  what  1 


understand  to  be  the  exact  issue  between  the 
parties."  No  exception  was  taken  to  this 
statement  by  the  court,  and  no  request  was 
made  for  its  modification.  Moreover,  an  ex- 
amination of  the  case  satisfies  us  fully  that 
the  court  stated  the  issue  between  the  par- 
ties exactly  as  they  had  made  it  None  of 
the  objections  to  evidence  called  attention  to 
the  point  now  made.  In  the  deposition  of 
Dr.  Smith  questions  and  answers  which  sug- 
gested this  ground  of  objection,  and  no  other, 
were  read  without  objection.  Questions  and 
answers  which  suggested  this  ground  of  ob- 
jection were  read  without  other  objection 
than  that  there  was  Improper  assumption  in 
the  question.  The  questions  which  were  ob- 
jected to  for  Incompetency  and  immateriality 
had  in  them  some  element  or  elements  not 
in  the  questions  which  passed  without  objec- 
tion, or  without  objection  other  than  for  im- 
proper assumption,  and  the  discrimination 
can  be  accounted  for  only  on  the  theory  that 
the  objections  were  aimed  at  such  other  ele- 
ment or  elements.  One  of  the  questions 
which  the  defendant  in  argument  claims  was 
Improperly  allowed  on  account  of  its  refer- 
ence to  good  surgery  without  qualification 
was  a  question  put  in  cross-examination  to 
one  of  the  defendant's  experts,  a  surgeon  of 
large  hospital  practice  and  experience  in 
this  country  and  in  Europe.  It  related  to 
the  use  of  the  splint  which  has  been  referred 
to,  and  which  was  defendant's  Exhibit  C 
We  quote  the  question  and  the  grounds  of 
objection,  since  in  this  Instance  they  were 
specific,  and  had  no  reference  to  the  question 
made  in  argument  The  question  was  as  fol- 
lows: "I  call  your  attention  to  this  defend- 
ant's Exhibit  C.  Assuming  that  that  was 
put  on  a  leg  which  was  fractured  as  Mr. 
Sheldon's  leg  was,  a  simple  oblique  fracture 
of  the  tibia  at  the  junction  of  the  middle 
and  lower  third,  that  it  was  fastened  to  the 
leg  by  a  strap  around  the  splint  above  the 
knee,  another  strap  around  the  splint  abov? 
the  ankle,  and  was  kept  there  for  four  or 
five  weeks  without  any  fastening  to  the  foot 
to  bold  it  in  any  particular  position  or  an- 
gle; a  tendency  to  rotate  was  discovered 
shortly  after  the  foot  was  put  onto  that 
splint  no  change  of  treatment  was  made 
from  the  time  the  tendency  to  rotate  was 
discovered  until  the  splint  was  removed  some 
four  or  five  weeks  after.  In  the  meantime 
the  whole  foot  bad  rolled  up  so  the  heel  bad 
raised  from  the  splint,  the  side  of  the  foot 
moved  down  so  the  toes  began  to  turn  over 
until  they  came  to  a  point  where  all  the 
toes  except  the  big  toe  touched  the  splint 
nnd  the  sole  of  the  foot  was  rolled  up  as  it 
would  be  In  that  way  and  nothing  was  done 
to  overcome  that  Would  you  call  that  good 
surgery?"  The  objection  by  the  defendant's 
counsel  and  the  grounds  therefor  were  stat- 
ed thus:  "I  object  He  has  got  the  heel 
off  the  board  where  he  would  not  allow  me 
to  get  It    In  the  second  place,  he  says  there 
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was  a  tendency  of  the  foot  to  rotate.  What 
that  means  I  don't  know.  There  Is  no  evi- 
dence of  a  tendency  of  the  foot  to  rotate 
while  that  was  on  the  board,  as  we  recol- 
lect" Further  indications  that  the  court 
correctly  understood  and  stated  the  issue 
made  by  the  parties  are  found  in  the  re- 
quests of  the  defendant  for  instructions  up- 
on the  subject  of  "good  surgery"  in  general. 
Throughout  the  taking  of  evidence  the  ques- 
tion of  "good  surgery"  was  treated  as  the 
defendant  was  content  to  have  it  treated, 
and  so  In  that  matter  he  has  nothing  to  com- 
plain of.  Notwithstanding  the  Issue  the  par- 
ties had  made,  the  court  very  properly  saw 
fit  to  make  the  following  statement  to  the 
Jury:  "A  person  who  holds  himself  out  to 
the  public  as  a  physician  and  surgeon  Is 
held  responsible  for  the  possession  of  the  or- 
dinary skill  and  knowledge  which  pertain  to 
his  profession,  and  to  ordinary  care  In' the 
exercise  of  that  skill' and  knowledge.  He  is 
not  required  to  have  the  highest '  degree  of 
skill  obtainable  in  the  profession;  nor  even 
the  skill  generally  shown  by  those  whose  lo- 
cation gives  them  unusual  opportunities  for 
such  a  practice;  but  be  is  bound  to  have 
and  exercise  ordinary  skill,  such  skill  as  phy- 
slcans  and  surgeons  In  the  same  general 
neighborhood.  In  the  same  general  line  of 
practice,  ordinarily  have  and  exercise  In  like 
cases."  No  exception  was  taken  to  the  above 
statement,  but  the  passage  1b  quoted  for  the 
purpose  of  making  It  clear  that  this  case  is 
not  a  departure  from  the  law  as  it  has  been 
understood  and  applied  In  this  state.  Hath- 
orn  v.  Richmond,  48  Vt  657;  Mullen  v. 
Flanders,  73  Vt.  97,  50  Atl.  813.  In  view  of 
some  expressions  in  argument  by  counsel,  it 
may  not  be  amiss  to  say  that  the  phrase 
"the  same  general  neighborhood"  Is  of  much 
broader  application  than  would  be  the  phrase 
"the  same  neighborhood." 

The  defendant  requested  the  court  to  In- 
struct the  Jury  "that  the  results  of  defend- 
ant's treatment  of  plaintiff's  leg  are  in  them- 
selves alone  not  the  slightest  evidence  of  de- 
fendant's negligence  or  want  of  skill."  Anoth- 
er request  to  the  same  effect  was  made ;  but 
here  the  evidence  as  to  the  results  of  the  treat- 
ment did  not  stand  alone,  but  was  inextric- 
ably woven  In  with  a  large  amount  of  med- 
ical and  other  testimony,  anil  was  so  connect- 
ed with  the  rest  of  the  testimony  that  it 
has  to  be  weighed  therewith.  There  was  no 
occasion  for  charging  as  to  evidence  of  re- 
sults standing  alone.  In  most  cases  there 
are  many  things  In  evidence  which  standing 
alone  have  no  probative  force,  but  which  in 
connection  with  other  things  which  the  evi- 
dence tends  to  prove  are  significant  In  such 
cases  it  is  not  the  duty  of  the  court  to  take 
up  each  piece  of  evidence  by  Itself,  and  say 
to  the  Jury  that  standing  alone  It  goes  for 
nothing.  Here,  as  the  exceptions  recite,  "the 
evidence  of  the  defendant  tended  to  show 
that  the  plaintiff  had  as  good  a  right  leg 


as  could  be  expected  from  the  best  surgery 
after  such  a  fracture  of  the  tibia  as  he  sus- 
tained"; and,  as  the  exceptions  further  re- 
cite, evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  result  was  such  as 
could  only  come  "from  poor  and  unskillful 
surgery  and  treatment  In  the  case  of  such  an 
Injury  as  plaintiff  received."  With  evidence 
from  both  sides  as  to  results  as  tending  to 
Indicate  the  character  of  the  surgical  treat- 
ment of  the  leg,  the  court  could  not  seriously 
consider  the  requests  just  mentioned.  The 
court  rightly  refused  to  comply  with  them. 

The  defendant  requested  the  court  to  charge 
that  "the  negligence  or  lack  of  skill  of  the 
defendant  Is  not  to  be  tested  by  the  results  of 
the  treatment."  The  proposition  contained  In 
this  requjst  is  a  sound  one,  was  applicable 
here,  as,  in  general,  it  Is  in  malpractice  cases. 
It  was  not  In  terms  complied  with,  and  the 
question  remains:  Was  it  substantially  com- 
piled with?  The  charge  clearly  enough  was 
to  the  effect  that  there  was  no  liability  on  the 
part  of  the  defendant,  unless  there  was  a 
failure  on  his  part  to  have  and  exercise  the 
requisite  degree  of  skill,  and  unless  damage  to 
the  plaintiff  resulted  from  such  failure,  and 
the  statement  of  the  case  and  of  the  Issues, 
what  was  said  upon  the  question  of  liability 
and  nonliability,  and  the  tenor  of  the  entire 
charge  were  such  that  the  jury  must  have 
understood  that  the  results  did  hot  test  or 
determine  the  question  of  negligence  or  want 
of  skill  on  the  part  of  the  defendant.  Since 
apparently  malpractice  cases  are  sometimes 
brought  simply  because  of  dissatisfaction  with 
the  results  of  a  surgical  operation,  and  since 
evidence  of  the  results  is  usually  connected 
with  other  evidence  in  such  a  way  that  the 
results  can  be  held  up  before  the  jury  in  both 
the  opening  and  closing  argument  for  the 
plaintiff  and  since  the  members  of  the  medi- 
cal profession  are  often  called  upon  to  act 
when  disease  or  accident  makes  heavy  the 
odds  against  the  accomplishment  of  the  desir- 
ed result,  the  Jury  should  always  be  made  to 
understand  In  malpractice  cases  that  results 
do  not  determine  whether  or  not  a  physician 
or  surgeon  has  performed  his  duty ;  and  It  is 
because  the  charge  unmistakably  conveyed 
the  right  understanding  in  this  regard  that 
we  find  no  error  in  the  failure  of  the  court  to 
use  the  exact  language  of  the  request  under 
consideration. 

The  defendant  excepted  to  the  charge  of 
the  court  in  respect  to  the  medical  expert  evi- 
dence, claiming  that  the  jury  were  left  to  de- 
termine the  matter  In  controversy  on  their 
own  good  judgment  in  disregard  of  such  evi- 
dence if  they  saw  fit  This  was  a  case  in 
which  the  testimony  of  the  experts  was  con- 
flicting, and,  as  applied  to  the  case,  the  ac- 
tual charge  as  to  such  testimony,  taken  as  a 
whole,  was  sound  in  law  and  was  a  practical 
guide  to  the  jury.  The  court  said :  "The  tes- 
timony of  professional  or  scientific  witnesses 
upon  the  subject  of  their  special  knowledge 
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forms  a  class  by  Itself;  bat  it  Is  governed  by 
tbe  ordinary  roles.  It  is  true  that  the  opinion 
of  one  who  has  given  special  study  to  a  par- 
ticular subject  and  had  large  experience  in 
connection  with  it,  in  whom  you  feel  that  you 
have  confidence,  is  entitled  to  very  careful 
consideration,  and  may  be  of  controlling 
weight  But  you  are  not  bound  to  accept  the 
statements  or  conclusions  of  expert  witnesses. 
Their  testimony  is  simply  one  kind  of  evi- 
dence, to  be  considered  in  connection  with  all 
tbe  other  evidence  bearing  upon  the  same 
point  In  considering  the  testimony  of  an  ex- 
pert witness  you  take  all  his  testimony  to- 
gether and  see  what  the  fair  result  of  it  is. 
You  exercise  your  Judgment  in  considering 
and  weighing  the  testimony  of  an  expert  the 
same  as  you  would  in  considering  any  other 
kind  of  evidence."  The  sentence  particularly 
complained  of  In  the  above  quotation  is: 
"But  you  are  not  bound  to  accept  the  state- 
ments or  conclusions  of  expert  witnesses." 
But  this  sentence  in  its  connection  was  In  no 
way  misleading.  The  conclusions  of  the  ex- 
perts were  conflicting.  If  some  were  right, 
others  were  necessarily  wrong.  The  Jury 
were  left  to  determine  tbe  matter  upon  the 
whole  evidence,  and  this  course  was  entirely 
right  as,  in  any  view,  the  strictly  expert  evi- 
dence was  without  value,  except  as  it  was 
based  upon  facts  which  the  Jury  might  find 
from  other  evidence.  The  ordinary  witness 
testifies  as  to  facts  about  which  the  Jurymen 
have  or  should  have  no  knowledge  of  their 
own ;  but  nevertheless,  they  must  apply  their 
own  good  Judgment  to  the  testimony  of  such 
witnesses  in  determining  what  facts  are  prov- 
ed. The  expert  in  a  case  like  this  testifies  to 
facts  of  a  different  class,  or  to  the  Interpreta- 
tion of  facts,  matters,  for  the  most  part  about 
which  the  jury  are  not  expected  to  have 
knowledge  of  their  own,  bat  nevertheless  they 
must  apply  their  sound  Judgment  to  the  com- 
parison, sifting  and  weighing  of  such  testi- 
mony and  to  a  consideration  of  the  sources 
from  which  it  comes.  In  the  charge  here 
there  was  no  encouragement  of  the  idea,  some- 
where suggested,  that  the  introduction  of  ex- 
pert testimony  constitutes  chiefly  an  agree- 
able diversion,  or  a  restful  surcease  of  prac- 
tical combat,  during  which  all  concerned  In 
the  case  may.be  refreshed  and  entertained 
with  the  niceties  of  abstract  theories  and  dis- 
tinctions. The  charge  presents  the  sound  and 
sober  view  that  the  Jury  are  to  hear  and 
weigh  tbe  expert  testimony,  however  con- 
flicting it  may  be,  with  the  same  feeling  of 
duty  and  responsibility  as  rests  upon  them  in 
hearing  and  considering  the  other  testimony, 
to  tbe  end  that  they  may  get  from  it  all  the 
aid  it  can  give  them  in  coming  to  a  right  de- 
cision of  the  very  case  in  hand,  it  is  be- 
lieved to  be  the  law  that  there  cannot  be  a 
recovery  for  malpractice  In  tbe  case  of  an 
operation  like  this  under  consideration  with- 
out medical  expert  testimony  tending  to  show 
lack  of  the  requisite  skill  and  care  on  the  part 


of  tbe  defendant  But  there  may  be  such  tes- 
timony, and  yet  the  witness  giving  it  may  dis- 
play such  a  lack  of  candor,  such  feeling,  such 
advocacy,  he  may  testify  In  such  a  way  as 
to  facts  which  are  matters  of  common  knowl- 
edge, or  which  are  established  by  the  testi- 
mony of  nonexpert  witnesses,  that  the  jury 
feel  that  they  cannot  In  good  conscience  ac- 
cept his  strictly  expert  testimony.  Where  in 
a  case  like  this  there  is  no  expert  evidence, 
which  the  Jury  can  accept  tending  to  show 
malpractice,  the  jury  must  give  a  verdict  for 
the  defendant  But  there  was  no  request  on 
tbe  point  last  suggested,  and  no  exception  to 
the  failure  of  tbe  court  to  charge  In  that  re- 
gard, and  apparently  the  medical  expert  tes- 
timony was  of  such  a  character  that  the  pro- 
priety of  such  a  charge  was  not  suggested  to 
the  mind  of  any  one.  We  refrain  from  dis- 
cussing the  consideration  to  be  given  to  ex- 
pert'evidence  which  relates  to  matters  about 
which  there  Is  a  considerable  stock  of  com- 
mon knowledge,  yet  not  such  full  and  accu- 
rate common  knowledge  as  to  render  expert 
testimony  inadmissible.  So,  too,  we  say  noth- 
ing of  the  consideration  to  be  accorded  to  un- 
disputed and  undlscredlted  expert  testimony 
upon  highly  recondite  subjects  about  which 
men  in  general  can  have  no  knowledge  what- 
ever. 

Tbe  defendant  requested  tbe  court  to 
charge  as  follows:  "The  law  presumes  that 
the  defendant  had  and  exercised  the  requisite 
degree  of  care  and  skill,  and  this  presumption 
Is  In  the  nature  of  evidence  in  behalf  of  the 
defendant  and  should  be  thrown  into  the 
scales  and  weighed  with  the  other  evidence 
In  the  case  making  in  favor  of  the  defend- 
ant" The  court  did  not  comply  with  this  re- 
quest and  the  defendant  excepted.  The  de- 
fendant further  excepted,  in  substance,  to 
the  failure  of  tbe  court  to  instruct  the  jury 
that  the  law  presumes  that  the  defendant 
did  bis  duty  in  the  premises,  and  to  the  fail- 
ure of  the  court  to  charge  that  there  was 
a  legal  presumption  to  that  effect  which  was 
In  the  nature  of  evidence,  and  which  was  to 
be  weighed  by  the  jury  in  connection  with 
the  other  evidence  in  the  case.  This  court 
does  not,  however,  think  that  there  was  any 
legal  presumption  here.  There  was  rather 
an  absence  of  such  presumption.  Negligence 
was  not  to  be  presumed,  and  the  burden  of 
showing  negligence  was  on  the  plaintiff. 
With  regard  to  this  burden,  the  court  charg- 
ed fully  and  correctly.  Tbe  defendant  was 
not  entitled  to  have  the  request  last  men- 
tioned complied  with,  and  the  failure  of 
the  court  to  charge  In  tbe  respects  pointed 
out  was  simply  a  failure  to  wander  into 
error.  It  is  true  that  the  decisions  of  some 
courts  bave,  more  or  less  clearly,  indicated  a 
legal  presumption  against  negligence  in  mal- 
practice cases.  Sucb  a  case  is  State,  to  Use 
of  Janny  v.  Housekeeper,  70  Md.  162,  16  AtJ. 
382,  2LR.1  587,  14  Am.  St.  Rep.  340, 
quoted  from  by  the  defendant    But  the  out- 
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come  of  what  1*  said  In  the  opinion  in  that 
case  Is  that  negligence  cannot  be  presumed, 
but  mast  be  affirmatively  proved.  In  a  re- 
cent malpractice  case  determined  In  Minne- 
sota and  not  cited  by  the  defendant,  the 
court  of  that  state  say:  "The  ubiquitous 
protectorate  which  Jurisprudence  extends  to 
all  material  interests  and  to  every  science 
and  to  every  art  takes  note  of  onr  common 
fate,  with  the  possibilities  of  failure  in  the 
professional  treatment  of  disease,  and  ac- 
cords the  medical  practitioner  in  every  case 
the  presumption  that  he  has  done  his  whole 
duty."  Martin  v.  Courtney,  87  Minn.  197, 
01  N.  W.  487.  But  this  somewhat  vague 
declaration  with  regard  to  presumptions  sim- 
ply leads  up  to  the  conclusion*  that  a  plaintiff 
who  alleges  negligence  must  prove  It  if  he 
would  win  bis  case.  In  view  of  the  doc- 
trine In  this  state,  that  a  true  legal  presump- 
tion Is  in  the  nature  of  evidence  and  is  to  be 
weighed  as  such  (Gowdry's  Will,  77  Vt  S59, 
60  Atl.  141),  unguarded  and  Inexact  expres- 
sions about  presumptions  should  here  be 
scrupulously  avoided.  The  defendant  argues 
that  there  must  be  in  this  state  the  legal 
presumption  which  he  asserts  in  favor  of 
physicians  and  surgeons,  since,  if  a  physi- 
cian brings  assumpsit  to  recover  for  pro- 
fessional services,  he  Is  not  called  upon  in 
his  opening  to  negative  lack  of  skill  and  care 
In  his  treatment;  but  he  is  not  so  called 
upon  because  of  the  application  of  a  rule  of 
pleading  and  practice  which  makes  lack  of 
skill  and  care  a  matter  of  defense.  Payment 
Is  a  defense  with  respect  to  which  the  bur- 
den Is  on  the  defendant,  and  which  need  not 
be  anticipated,  but  this  is  not  because  there  is 
a  presumption,  In  the  nature  of  evidence,  and 
to  be  weighed  as  such  with  the  other  evi- 
dence in  the  case,  that  no  one  pays  what  he 
owes  at  least  for  20  years,  but  because  of 
rules  of  pleading  and  practice  established 
with  a  view  to  the  convenient  and  expedi- 
tious trial  of  cases.  In  a  civil  case  for  as- 
sault and  battery,  justification  In  defense  of 
person  or  possession  need  not  be  negatived 
by  the  plaintiff  in  his  declaration  or  opening 
case,  although  an  unjustifiable  assault  Is  a 
crime,  and  there  is  a  presumption  against 
the  commission  of  crime.  The  rule  govern- 
ing the  order  of  proof  under  a  plea  of  con- 
fession and  avoidance  does  not  rest  upon 
the  ground  that  there  is  in  any  proper  sense 
a  legal  presumption  against  the  facts  re- 
lied on  in  avoidance,  but  the  doctrine  or  rule 
that  applies  Is  drawn  from  considerations 
of  convenience  and  dispatch.  If  one  sues  to 
recover  the  price  of  a  horse  sold  through  a 


verbal  contract  which  Included  a  warranty 
of  soundness,  he  need  not,  as  a  part  of  his 
case,  prove  the  warranty  and  the  soundness. 
If  the  defendant  would  rely  upon  the  war- 
ranty and  Its  breach  in  defense,  he  must 
take  the  burden  of  proving  them.  In  actions 
upon  a  statute  there  are  often  provisos  and 
exceptions  which  It  Is  no  part  of  the  plain- 
tiff's case  to  negative.  In  actions  upon  an 
Insurance  policy,  there  are  in  general  a  long 
list  of  representations  In  the  application 
which  are  in  the  nature  of  warranties,  but 
the  plaintiff  need  not  prove  the  truth  of  them 
before  he  can  safely  rest  Convenience  and 
fairness  govern  in  these  matters.  It  may  be 
well  enough  to  designate  as  presumptions  the 
rules  which  Impose  the  burden  of  proof  up- 
on the  defendant  with  respect  to  such  mat- 
ters as  have  been  referred  to  in  the  foregoing 
illustrations,  but  It  is  considered  that  as 
presumptions  they  are  dry  ones,  having 
only  a  technical  existence,  created  for  the 
purpose  of  temporary  convenience  only,  and 
barren  of  all  probative  character  when  the 
case  goes  to  the  Jury  on  conflicting  evidence. 
Such  so-called  presumptions  merely  perform 
automatically  a  part  of  the  office  of  the  an- 
cient "medial  Judgment,"  In  that  they  de- 
termine what  each  party  must  do  with  refer- 
ence to  the  issues  Joined.  See  Bigelow'e 
History  of  Procedure  in  England,  p.  288. 
They  are  not  legal  presumptions  within  the 
purview  of  the  Oowdry  Will  Case,  77  Vt. 
358,  60  Atl.  141.  That  case  treats  of  pre- 
sumptions which  everywhere  and  always 
arise  from  certain  facts  assumed  or  proved, 
and  not  of  such  as  are  merely  called  Into  a 
transient,  and,  Indeed,  fictitious  existence, 
In  order  that  the  evidence  may  be  confined 
to  the  real  issue  or  issues  to  be  tried.  There 
are  probative  presumptions,  and  there  are. 
rules,  termed  "presumptions,"  which,  as  such, 
are  merely  locative,  their  office  being  per- 
formed when  they  have  placed  upon  the  re- 
spective parties  their  appropriate  duties.  In 
recent  years  presumptions  and  their  func- 
tions have  been  the  subject  of  much  able  and 
discriminating  discussion.  The  doctrine  of 
this  court  is  sustained  by  the  authority  of 
Lord  Coke,  who  recognizes  the  fact  that 
there  are  presumptions  which  the  Jury  are 
to  weigh  "together  with  other  matters,"  but 
who  classifies  presumptions,  and  says  of  a. 
presumption  of  one  class  that  "it  nioveth 
not  at  all."    8  Thomas'  Coke,  390,  492. 

All  questions  fairly  raised  by  the  excep- 
tions taken  and  relied  on  have  been  consid- 
ered, either  singly  or  in  groups. 

Judgment  affirmed. 
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HATCH  y.  REYNOLDS'  ESTATE. 

(Supreme  Court  of  Vermont.    Lamoille.    Oct.  5, 
1907.) 

1.  Master  and  Servant— Injury  to  Servant 
—Assumption  op  Risk. 

An  employ^  suing  for  injuries  sustained 
while  repairing  a  reservoir  containing  a  walk, 
which  fell  with  the  employe  on  it,  must,  if  it 
be  assumed  that  the  risk  was  extraordinary, 
show  that  he  did  not  assume  it,  by  proving  that 
he  did  not  know  and  comprehend  it,  and  that 
it  was  not  so  plainly  observable  that  the  law 
charged  him  with  comprehending  it. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  §8  574-600.] 

2.  Samb— Evidence— SurnciENcr. 

The  testimony  of  the  wife  of  an  employe 
injured  while  repairing  a  reservoir,  in  conse- 
quence of  the  fall  of  a  walk  therein,  that  she 
did  not  know  of  his  having  worked  at  the  reser- 
voir before  the  accident,  does  not  lay  the  founda- 
tion for  an  inference  that  he  did  not  know  the 
condition  of  the  walk,  because  of  his  want  of 
opportunity,  and  did  not  assume  the  risk. 
• 

Exceptions  from  Lamoille  County  Court; 
WUlard  W.  Miles,  Judge. 

Action  for  personal  injuries  by  Henry  A. 
Hatch  against  O.  W.  Reynolds'  estate.  The 
court  directed  a  verdict  for  defendant,  and 
plaintiff  excepts.    Affirmed. 

The  plaintiffs  evidence  tended  to  show 
only  that  from  October,  1880,  to  the  time  of 
the  accident,  plaintiff  was  employed  by  the 
testator  as  a  clerk  in  his  store;  that  on  July 
12,  1898,  and  for  some  years  previous  there- 
to, the  testator  owned  a  water  reservoir  in 
the  village  of  Cambridge,  Vt,  which  was 
covered  by  a  roof  extending  to  the  ground; 
that  beneath  this  roof  a  plank  walk  extend- 
ed from  east  to  west  over  the  reservoir  about 
In  its  center ;  that  on  July  12,  1898,  the  tes- 
tator sent  his  son  and  plaintiff  to  do  some- 
thing In  respect  of  that  reservoir,  but  It  did 
not  appear  what;  that  thereupon  those  two 
went  to  the  reservoir,  and,  while  they  were 
standing  together  at  the  west  end  of  said 
walk,  It  fell  and  threw  plaintiff  Into  the 
reservoir  and  severely  Injured  him;  that 
either  the  cleat  which  supported  that  end  of 
the  walk  "had  rotted  off  or  the  nails  had 
rusted  and  pulled  off" ;  and  that  immediately 
after  the  accident,  the  testator  said  to  plain- 
tiff: "I  am  Sorry  I  sent  you  up  there.  If  I 
could  have  got  any  one  else,  I  wouldn't  have 
sent  you." 


Argued  before  ROWELL,  C.  J.,  and  TYLER, 
MUNSON,  WATSON,  HASELTON,  POW- 
ERS, and  MILES,  JJ. 

V.  A.  Bullard  and  B.  B.  Billiard,  for  ap- 
pellant. J.  W.  Redmond  and  R  W.  Hulburd, 
for  appellee. 

ROWELL,  O.  J.  Appeal  from  the  decision 
of  commissioners.  The  plaintiff  declares  in 
case  for  personal  injuries  alleged  to  have 
been  received  by  him  because  of  the  testator's 
negligence  In  sending  him  to  alter  or  repair 
the  testator's  reservoir,  which  contained  a 
walk,  known  to  the  testator,  bnt  unknown 
to  the  plaintiff,  to  be  insufficient  and  unsafe, 
and  which  fell  with  plaintiff  upon  It,  whereby 
he  was  precipitated  into  the  reservoir  and 
hurt 

Suppose  the  risk  to  have  been  extraordi- 
nary, which  Is  most  favorable  to  the  plain- 
tiff, the  burden  was  on  him  to  show  that -be 
did  not  assume  It;  and,  to  do  that,  it  was 
necessary  for  him  to  show  that  he  did  not 
know  and  comprehend  It,  and  that  it  was  not 
so  plainly  observable  that  the  law  will  charge 
him  with  knowing  and  comprehending  it 
Dunbar  v.  Central  Vt  H.  R  Co,  79  Vt  474, 
65  Atl.  528.  And  the  declaration  recognizes 
this  necessity,  for  it  alleges  want  of  such 
knowledge.  But  the  testimony  does  not  tend 
to  prove  the  allegation.  All  the  testimony 
there  is  that  the  plaintiff  claims  tends  to 
prove  it  comes  from  his  wife,-  when  she  says 
she  did  not  know  of  her  husband's  working 
on  the  reservoir  before  the  time  of  the  ac- 
cident The  plaintiff  claims  that  this  testi- 
mony tends  to  show  that  be  never  did  work 
on  the  reservoir  before,  and  therefore  that 
it  laid  the  foundation  for  an  Inference  that 
he  did  not  know  the  condition  of  the  walk 
because  of  his  want  of  opportunity  to  know. 
But  that  testimony  does  not  tend  to  show  that 
the  plaintiff  never  worked  on  the  reservoir 
before.  It  amounts  to  no  more  than  saying- 
that  the  witness  did  not  know  whether  he 
had  or  not,  as  there  Is  no  ground  to  infer 
that  she  would  have  known  of  it  If  he  had. 
The  defendant's  motion  for  a  verdict  was 
properly  sustained  because  plaintiff's  knowl- 
edge of  the  risk  was  not  negatived. 

Judgment  affirmed,  and  ordered  to  be  certi- 
fied down. 
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WRIGHT  r.  TEMPLETON. 

(Supreme    Court    of    Vermont.     Washington. 

Oct.  21,  1907.) 

1.  Abrest— Criminal    Chabges— Disposition 
op  Pbisoneb. 

An  officer  arresting  one  under  a  warrant 
commanding  him  to  arrest  him  and  bring  him 
forthwith  before  the  subscribing  justice  must 
take  him  before  the  justice,  as  commanded. 

[B!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  §  172.] 

2.  False  Imprisonment— Abuse  of  Judicial 
Process. 

An  officer  arresting  accused  under  a  war- 
rant commanding  the  arrest,  and  directing  the 
production  of  accused  forthwith  before  the  sub- 
scribing justice,  has  no  authority  to  take  ac- 
cused to  another  place,  and  there  place  him  in 
jail,  to  enable  the  officer  to  confer  with  the 
state's  attorney  as  to  what  shall  be  done  with 
accused,  and  the  act  of  the  officer  is  an  abuae 
of  process,  making  him  a  trespasser  ab  initio, 
and  liable  for  false  imprisonment,  notwith- 
standing accused's  subsequent  discharge  by  the 
direction  of  the  state's  attorney. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Falsa  Imprisonment,  H  68-73.] 

Exceptions  from  Washington  County 
Court;  John  W.  Howell,  Judge. 

Action  for  false  imprisonment  by  Newell  C. 
Wright  against  A.  C.  Templeton.  There  was 
a  judgment  for  plaintiff,  and  defendant  brings 
exceptions.    Affirmed. 

Argued  before  TILER,  MUNSON,  and 
WATSON,  JJ.,  and  WATERMAN,  Superior 
Judge. 

G.  W.  Wing  and  J.  W.  Gordon,  for  plain- 
tiff.   Senter  &  Senter,  for  defendant 

WATSON,  J.  The  defendant  undertook  to 
'justify  under  two  warrants  issued  by  a  jus- 
tice of  the  peace  upon  complaints  of  the 
state's  attorney  of  the  county  charging  crim- 
inal offenses.  The  warrants  commanded  the 
officer  serving  the  same  to  apprehend  the 
plaintiff  and  have  him  forthwith  before  the 
subscribing  justice  at  Barre.  The  plaintiff 
was  arrested  on  the  warrants  by  the  defend- 
ant, a  legally  qualified  deputy  sheriff,  at  Gro- 
ton  about  9  o'clock  in  the  evening  of  October 
8,  1899,  and  taken  to  Barre,  arriving  there 
between  the  hours  of  5  and  6  the  next  morn- 
ing. After  a  short  stop  in  Barre,  and  with- 
out taking  the  plaintiff  before  the  justice  of 
the  peace  who  issued  the  warrants,  and  with- 
out communicating  with  the  state's  attorney 
then  at  his  home  In  Barre,  the  defendant 
took  the  plaintiff  to  Montpelier,  and  when 
there  placed  him  in  jail  for  safe-keeping. 
Later  In  the  forenoon  warrants  were  issued 
against  the  plaintiff  from  the  county  court, 
then  in  session,  on  informations  filed  there- 
in for  the  same  offenses.  These  warrants 
were  put  Into  the  defendant's  hands  by  the 
state's  attorney  at  Montpelier,  near  10  o'clock, 
with  directions  to  notify  the  plaintiff  that  the 
proceedings  before  the  justice  were  dropped, 
and  then  to  arrest  him  on  the  new  warrants. 
Thereupon  the  defendant  let  the  plaintiff  out 
of  Jail,  notified  him  as  directed  by  the  state's 
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attorney,  and  arrested  him  on  the  warrants 
Issued  by  the  county  court  This  was  10 
o'clock,  or  a  little  after;  the  plaintiff  having 
been  in  jail  not  far  from  three  hours. 

The  special  question  submitted  to  the  jury: 
"Was  it  a  reasonable  and  proper  thing,  In 
point  of  fact,  for  the  defendant  to  do,  In  the 
circumstances,  to  take  the  plaintiff  to  Mont- 
pelier and  keep  him  there,  instead  of  keep- 
ing him  at  Barre?"  was  answered  In  the 
affirmative.  This  finding,  however,  is  immate- 
rial, since  the  record  shows  that  the  plain- 
tiff was  not  taken  to  Montpelier  for  safe- 
keeping until  he  could  be  taken  by  the  de- 
fendant before  the  subscribing  magistrate,  as 
commanded  in  the  warrants,  but  In  fact  was 
taken  there  so  the  defendant  could  confer 
with  the  state's  attorney  as  to  what  further 
to  do  with  the  plaintiff.  Whether  the  de- 
fendant had  authority  so  to  do  is  not  a  ques- 
tion of  fact,  but  one  of  law.  On  making  the 
arrest  it  was  the  duty  of  the  defendant  to 
take  the  plaintiff  before  the  subscribing  jus- 
tice oi  the  peace,  as  commanded  in  the  war- 
rants. 2  Hale,  P.  C.  112.  In  Ellis  v.  Cleve- 
land, 54  Vt  437,  it  was  held  that  an  officer 
could  not  justify  under  a  returnable  process, 
unless  he  show  its  return,  for  be  Is  com- 
manded to  return  the  writ  and  he  shall  not 
be  protected  by  it  without  showing  that  he 
nas  paid  due  and  full  obedience  to  its  com- 
mands. To  the  same  effect  Is  Gibson  v. 
Holmes,  78  Vt  110,  62  Atl.  11,  4  L.  R.  A.  (N. 
S.)  451.  True,  in  each  of  these  cases  the 
arrest  was  on  civil  process.  Yet  the  same 
doctrine  applies  in  case  of  a  warrant  in  crim- 
inal process.  This  was  expressly  held  in 
Tubes  v.  Tukey,  8  Cush.  438,  50  Am.  Dec. 
744. 

The  taking  of  the  plaintiff  to  Montpelier 
for  the  purpose  shown  was  such  an  abuse 
of  process  as  made  the  defendant  a  trespass- 
er ab  initio.  Consequently,  the  fact  that  the 
plaintiff's  subsequent  discharge  there,  from 
that  arrest,  was  by  the  direction  of  the  state's 
attorney,  does  not  relieve  the  defendant  from 
liability  in  this  action. 

Judgment  affirmed. 


STATE  v.  ZANOTTL 


(80  Vt.  148) 


(Supreme    Court    of    Vermont     Washington. 
Oct  18,  1907.) 

Awimals— Dogs— Running  at  Large  is  Pot- 
est Inhabited  bt  Deeb,  etc. 

One  may  not  be  convicted  under  the  stat- 
ute prohibiting  the  permitting  of  dogs  of  the 
breed  commonly  used  for  hunting  deer,  moose, 
or  caribou  and  other  dogs  known  to  follow  deer, 
moose,  or  caribou  to  run  at  large  in  such  forests, 
where  the  dog  is  a  beagle  hound,  a  breed  trained 
solely  to  pursue  rabbits,  and  never  known  before 
to  pursue  deer,  and  neither  moose  nor  caribou 
inhabit  the  forest  in  question. 

Exceptions  from  Washington  County  Court; 
Willard  W.  Miles,  Judge. 

A.  Zanotti  was  convicted  of  permitting  a 
dog  to  run  at  large  in  a  forest  Inhabited  by 
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deer,  eta,  and  be  brings  exceptional  Judg- 
ment reversed.  Judgment  of  not  guilty,  and 
respondent  discharged. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Benjamin  Gates,  State's  Arty.,  for  the  State. 
Richard  A.  Hoar,  for  respondent 

BOWELL,  O.  J.  Toe  statute  la  that  doga 
of  the  breed  commonly  used  for  banting  deer, 
moose,  or  caribou,  and  dogs  of  other  varieties 
that  are  known  to  follow  deer,  moose,  or  cari- 
bou, shall  not  be  permitted  by  the  owner  or 
keeper  thereof  to  run  at  large  In  forests  In- 
habited by  such  animals;  and  that  If  any 
such  dog  shall  be  found  hunting,  pursuing,  or 
killing  any  such  animal,  it  shall  be  prima 
facie  evidence  of  a  breach  of  the  statute  by 
the  owner  or  keeper,  and,  on  conviction,  sub- 
ject him  to  a  fine.  But  the  agreed  facts  on 
which  the  respondent  was  adjudged  guilty  be- 
low do  not  bring  bis  dog  within  the  statute, 
for  they  do  not  show  that  It  belonged  to  a 
breed  commonly  used  for  hunting  deer,  moose, 
or  caribou,  nor  that  It  belonged  to  any  other 
variety  that  Is  known  to  follow  those  ani- 
mals; but,  on  the  contrary,  they  show  that 
it  was  a  beagle  hound,  a  breed  that  Is  bred 
and  trained  solely  to  hunt  and  pursue  rab- 
bits, and  was  never  known  before  to  hunt, 
pursue,  or  trail  deer,  and  that  neither  moose 
nor  caribou  Inhabit  the  forest  in  question. 

Judgment  reversed.  Judgment  that  the  re- 
spondent is  not  guilty,  and  he  is  discharged 
and  let  go  without  day. 


(»o  vt  M6) 


ZANOTTI  v.  BOLLES. 


(Supreme    Court    of    Vermont.      Washington. 
Oct  16,  1907.) 

ANIMALS— DOOS—  PURSUING    DEEB    IH     CLOSE 

Season— Rionr  to  Kill. 

An   Inhabitant   of   the   state  has   no   such 


property  In  wild  deer  on  his  land  that  be  nay 
kill  dogs  attacking  them  in  the  close  season, 
since  wild   game  belongs  to  the  people  of  the 


state  in  their  collective  and  sovereign  capacity, 
and  not  in  their  individual  and  private  capacity, 
except  so  far  as  private  ownership  may  be  ac- 

? [aired  therein  under  the  Constitution,  authori- 
ng inhabitants,  in  seasonable  time,  to  hunt  on 
their  lands  and  other  lands  not  Inclosed,  nnder 
proper  regulations  by  the  Legislature,  and,  as 
an  Inhabitant  may  not  hunt  deer  on  his  land  in 
the  close  season,  he  has  no  property  in  them 
then. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Animals,  f  876.] 

Exceptions  from  City  Court  of  Barre. 

Action  by  A.  Zanottl  against  Henry  Bollea. 
From  a  judgment  for  defendant  plaintiff 
brings  exceptions.     Reversed  and  rendered. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  J  J. 

Elwin  L.  Scott  and  J.  Ward  Carver,  for 
plaintiff.    S.  Hollister  Jackson,  for  defendant 

ROWELL,  C  J.  The  defendant  an  inhab- 
itant of  the  state,  in  the  close  season,  shot 


end  killed  the  plaintiff's  duly  licensed,  regis- 
tered, and  collared  dog  while,  with  other 
dogs,  It  was  worrying  and  attacking  a  wild 
deer  on  the  defendant's  Inclosed  land,  and 
thereby  saved  the  life  of  the  deer.  The  de- 
fendant says  that  as  he  was  an  Inhabitant 
of  the  state  at  the  time  he  had  such  a  quail- 
fled  property  In  the  deer  that  he  had  a  right 
to  kill  the  dog  In  order  to  protect  it  But 
that  Is  not  so.  The  wild  game  In  the  state 
belongs  to  the  people  of  the  state  In  their 
collective  and  sovereign  capacity,  and  not 
In  their  individual  and  private  capacity,  ex- 
cept so  far  as  private  ownership  may  be  ac- 
quired therein  under  the  Constitution,  sub- 
ject to  such  proper  regulations  as  the  Legisla- 
ture may  make;  the  Constitution  providing 
that  the  inhabitants  of  the  state  "shall  have 
liberty  In  seasonable  times  to  hunt  and  fowl 
on  the  lands  they  bold,  and  on  other  lands  not 
Inclosed,"  under  proper  regulations  to  be 
thereafter  made  and  provided  by  the  Gener- 
al Assembly.  It  Is  by  virtue  of  this  "liberty," 
and  not  otherwise,  that  private  ownership 
is  acquired  In  wild  game  by  an  Inhabitant 
of  the  state  on  whose  inclosed  lands  It  Is 
found;  and  It  is  thus  acquired  because  the 
right  to  hunt  thereon  Is  exclusive  In  the  In- 
habitant who  holds  them.  Payne  v.  Sheets, 
75  Vt  335,  65  Atl.  656.  But  as  the  defend- 
ant had  no  right  to  hunt  wild  deer  on  his 
Inclosed  land  in  the  close  season,  a  proper 
regulation  of  his  "liberty,"  he  bad  no  prop- 
erty in  the  deer  that  entitled  him  to  kill  the 
dog  to  protect  It 

Judgment  reversed;   and,  as  the  value  of 
the  dog  Is  agreed  upon  at  $50,  judgment  for 
that  sum  Is  rendered  for  the  plaintiff,  with . 
costs. 


<»  Vt  J61) 


FERTEL  v.  PECK. 


(Supreme  Court  of  Vermont    Washington. 
Oct  18,  1007.) 

1.  Municipal  Corporations— Use  of  Street 
— Negligent  Driving. 

Whether  defendant  was  negligent  in  driving 
a  horse  which  he  knew  was  liable  to  start  sud- 
denly and  become  uncontrollable  when  passing 
an  electric  car  so  that  he  would  meet  and  pass 
a  car  at  a  point  where  plaintiff  and  other  em- 
ploye's were  working  in  the  street  and  might  be 
injured  by  the  action  of  the  horse,  held  for  tue 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  %  1615.] 

2.  Same— Contributobt   Negligence— Ques- 
tion fob  Jdbt. 

Whether  plaintiff  who  waa  struck  by  de- 
fendant's team  while  working  in  a  street  was 
negligent  held  a  question  for  the  jury. 
8.  Same— Instbuotions. 

Where  plaintiff  was  injured  by  the  alleged 
negligent  driving  ot  defendant's  team,  and  the 
court  In  addition  to  general  instructions  as  to 
plaintiff's  duty  called  the  jury's  attention  to 
the  fact  that  plaintiff  must  have  known  that 
more  teams  than  usual  were  liable  to  be  on  the 
street  that  day,  and  that  he  had  been  cautioned 
by  his  superior  to  look  out  for  teams  while  at 
work,  authorizing  the  jury  to  determine  whether 
under  the  circumstances  plaintiff  was  negligent 
in  not  knowing  that  defendant's  team  was  com- 
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lng,  the  court  did  not  err  in  refusing  to  charge 
that  it  was  plaintiffs  duty  to  be  on  the  alert  for 
approaching  teams,  considering  the  surrounding 
conditions. 

Exceptions  from  Washington  County 
Court;  John  W.  Rowell,  Judge. 

Action  by  Moses  Fertel  against  George 
Peck,  in  case  for  negligent  driving.  A  verdict 
and  Judgment  was  rendered  In  favor  of  plain- 
tiff, and  defendant  brings  exceptions.  Af- 
firmed. 

Argued  before  TYLER,  MUNSON,  and 
WATSON,  JJ,  and  WATERMAN,  Superior 
Judge. 

John  O.  Wing  and  C.  H.  Senter,  for  plain- 
tiff.   Fred  L  Laird,  for  defendant 

MUNSON,  J.  There  was  evidence  tending 
to  show  that  whenever  defendant's  horse 
came  near  an  approaching  electric  car  it 
would  start  up  suddenly  and  run  past  the 
car,  and  that  It  was  uncontrollable  in  this 
respect ;  that  defendant  had  owned  the  horse 
over  a  year,  and  had  very  often  driven  it 
through  the  streets  where  the  cars  ran,  and 
knew  how  It  acted  at  these  times;  that  on 
the  occasion  when  plaintiff  received  his  In- 
Jury,  the  defendant,  while  still  at  some  dis- 
tance, saw  the  plaintiff's  party  at  work  be- 
tween the  car  track  and  the  curb,  and  beyond 
them  an  approaching  street  car;  that  he 
kept  on  at  ordinary  driving  speed,  and  thus 
brought  the  passing  of  his  team  and  the  car 
at  the  point  where  the  men  were  working, 
when  for  aught  that  appeared  he  might,  by 
lessening  his  speed,  have  brought  the  meet- 
ing at  a  point  where  no  one  would  have  been 
endangered.  This  was  evidence  tending  to 
show  that  the  defendant  did  not  take  the 
care  that  a  prudent  man  would  have  taken 
In  driving  such  a  horse  in  such  circumstan- 
ces. 

There  was  also  evidence  tending  to  show 
that  plaintiff's  position  with  his  back  to 
teams  coming  from  one  direction  was  requir- 
ed by  his  work ;  that  he  could  not  be  working 
and  watching  for  teams  from  the  rear  at  the 
same  time,  but  that  once  in  a  while  he  would 
look  around;  that  others  working  with  blm 
did  the  same,  and  that  some  of  these  saw  the 
defendant's  team  and  warned  him;  that  he 
started  towards  the  gutter,  but  did  not  have 
time  to  escape  from  the  team,  which  passed 
the  car  in  the  manner  before  described.  In 
view  of  this  evidence,  It  could  not  be  said  as 
matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence.  So  the  defend- 
ant was  not  entitled  to  have  a  verdict  direct- 
ed on  either  branch  of  the  case. 

The  defendant  excepted  to  the  failure  to 
charge  the  Jury  "that  it  was  the  duty  of  the 
plaintiff  to  be  on  the  alert  and  look  out  for 
approaching  teams,  taking  all  the  conditions 
into  consideration."  The  court,  in  addition 
to  proper  general  instructions  regarding  the 
plaintiff's  duty,  called  attention  to  the  fact 
that  the  plaintiff  must  have  known  that 
there  were  liable  to  be  more  teams  than. usu- 


al on  the  street  that  day,  and  to  the  fact  that 
be  had  been  cautioned  by  his  superior  to 
look  out  for  teams  when  at  work,  and  put 
the  inquiry  whether  in  the  circumstances 
surrounding  him  he  was  guilty  of  negligence 
in  not  knowing  that  the  team  was  coming. 
This  was  all  the  defendant  was  entitled  to 
in  the  line  indicated  by  the  exception. 
Judgment  affirmed. 

(»  Vt.  SS3) 

THIBAULT  r.  CONNECTICUT  VALLEY 
LUMBER  CO. 

(Supreme   Court  of   Vermont.    Essex.    Oct.  6, 
1907.) 

Pleadinq  —  Mattes  in  Abatement—  Suffi- 
ciency. 

A  motion  to  dismiss  a  writ  on  the  ground 
that  the  service  was  defective,  but  which  does 
not  point  out  in  what  respect,  must  be  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  i  214.] 

Exceptions  from  Essex  County  Court ;  Wil- 
liam H.  Taylor,  Judge. 

Action  by  Adelard  Thlbault  against  the 
Connecticut  Valley  Lumber  Company.  De- 
fendant moved  to  dismiss  the  writ  for  want 
of  proper  service,  and,  its  motion  having 
been  overruled,  excepts.  Affirmed  and  re- 
manded. 

The  motion  was:  "And  now  comes  the 
said  defendant,  by  its  attorneys,  Dale  & 
Amey,  who  appear  specially  in  said  cause  for 
this  purpose,  and  moves  this  honorable  court 
to  dismiss  said  cause,  for  that  the  service  of 
the  original  writ  therein  is  not  a  lawful 
service  of  said  writ  upon  said  defendant  ac- 
cording to  the  form  of  the  statute  in  such 
case  made  and  provided,  as  appears  by  the 
copy  of  record  and  appeal  now  on  file  in  said 
court  herein  referred  to."  The  officer's  re- 
turn, as  amended,  Is:  "At  Bloomfield,  in 
aald  county,  this  30th  day  of  June,  A  D. 
1906,  I  then  served  this  writ,  and  on  the 
30th  day  of  June  I  continued  the  service  of 
this  writ  by  attaching  as  the  property  of  the 
within  defendant  five  hogs  now  In  the  build- 
ings owned  and  occupied  by  the  Connecticut 
Valley  Lumber  Company,  In  Bloomfield,  Vt, 
and  on  the  same  day  I  sent  to  the  town 
clerk's  office  in  said  town  of  Bloomfield  a 
true  and  attested  copy  of  this  writ,  with  a 
description  of  the  property  and  estate  so  at- 
tached, with  this  my  return  indorsed  there- 
on for  record.  And  on  the  30th  day  of  June, 
at  said  Bloomfield,  I  delivered  to  L.  Turcotte, 
known  agent  of  the  said  defendant  and  a 
man  of  sufficient  discretion  to  receive  the 
same  for  the  defendant,  a  like  true  and  at- 
tested copy  of  said  writ,  with  a  list  and  de- 
scription of  property  and  estate  so  attached 
and  this  my  return  thereon  Indorsed" 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

W.  H.  Blake,  for  plaintiff.  Amey  &  Hunt 
for  defendant 
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WATSON,  J.  It  Is  sufficient  for  the  dis- 
position of  the  case  that  the  motion  to  dis- 
miss does  not  point  out  In  what  respect  the 
service  of  the  writ  was  defective.  Nye  t. 
Burlington  &  Lamoille  R.  R.  Co.,  60'  Vt 
585,  11  Atl.  689. 

Judgment  affirmed,  and  cause  remanded. 


(80  Tt  290) 

MASON  v.  WARD  et  aL 

(Supreme   Court   of   Vermont.    Chittenden. 

Sept.  19,  1907.) 

"L  Judgment  —  Confession  —  Statutes  — 

Compliance. 

Judgments  on  confession  without  antece- 
dent process  have  no  basis  other  than  the  stat- 
ute, and  a  compliance  therewith  is  necessary  to 
their  validity,  and  the  provisions  authorizing 
them  are  strictly  construed. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S  43.] 

2.  Same— Consent  or  Cbeditoe. 

A  judgment  on  confession  made  withovt  the 
request  or  consent  of  the  creditor,  and  at  the 
instance  of  the  debtor  alone,  is  invalid,  unless 
ratified  or  accepted  by  the  creditor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  SI  53,  54.] 

8.  Same. 

V.  S.  1048.  authorizing  a  justice  to  accept 
a  confession  of  a  debt  by  the  debtor  as  the 
parties  shall  agree,  and  render  judgment  there- 
on on  a  specification  in  writing  being  filed,  set- 
ting forth  the  claim,  does  not  provide  for  a  com- 
pulsory proceeding,  and  a  creditor  cannot  be 
compelled  to  file  specifications  on  the  debtor  con- 
fessing judgment,  though  V.  S.  1690,  provides 
for  a  tender  of  judgment  by  a  debtor  before  or 
after  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  }§  53,  54.] 

Petition  for  a  writ  of  prohibition  by  O.  R. 
Mason  against  Henry  Ward  and  others. 
Heard  on  demurrer  to  petition.  Demurrer 
overruled. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HAZELTON, 
POWERS,  and  MILES,  JJ. 

V.  A.  Bullard,  for  complainant  Russell 
W.  Taft,  for  defendants. 

MUNSON,  J.  The  case  is  presented  by  a 
demurrer  to  a  petition  for  a  writ  of  prohibi- 
tion. It  appears  that  the  defendant  Ward, 
while  confined  in  jail  on  a  writ  sued  out  by 
the  petitioner  and  then  pending  in  county 
court  applied  to  defendant  Stearns,  a  jus- 
tice of  the  peace,  for  leave  to  come  before 
him  and  confess  judgment  on  the  petitioner's 
claim;  that  the  justice  took  jurisdiction  of 
this  application,  and  ordered  the  petitioner 
to  file  a  specification  of  his  claim,  and  to  be 
present  at  the  taking  of  Ward's  confession 
of  indebtedness;  that  these  orders  were  made 
without  the  knowledge  or  consent  of  the  pe- 
titioner; that  he  was  unable  to  furnish  a 
specification,  and  objected  to  doing  It  and 
also  objected  to  the  entire  proceeding;  and 
that  the  justice  now  threatens  to  enforce  his 
orders  by  proceedings  for  contempt. 

The  statute  provides  that  "a  justice  may 


accept  and  record  a  confession  of  a  debt  to 
a  creditor,  made  by  a  debtor  personally,  ei- 
ther with  or  without  antecedent  process,  as 
the  parties  shall  agree,  and  render  judgment 
on  such  confession";  but  that  "such  judg- 
ment shall  not  be  rendered  except  upon  a 
specification  In  writing  filed  with  such  jus- 
tice, setting  forth  the  claim  upon  which  the 
judgment  is  rendered."  V.  S.  104a  The  de- 
fendants contend  that  the  clause,  "as  the 
parties  shall  agree,"  applies  only  to  the 
clause,  "either  with  or  without  antecedent 
process";  that  the  right  given  the  debtor  to 
confess  his  Indebtedness  is  not  left  defend- 
ant on  the  consent  of  the  creditor;  that  the- 
confesslon  is  authorized  as  the  basis  of  a 
judgment,  and  Is  of  no  benefit  to  the  debtor 
unless  judgment  Is  had;  and  that  inasmuch 
as  the  judgment  cannot  be  entered  without 
a  specification,  the  statute  Impliedly  gives 
the  magistrate  the  power  necessary  to  pro- 
cure the  specification.  We  consider  these 
views  untenable.  Judgments  on  confession 
without  antecedent  process  have  no  basis  oth- 
er than  the  statute,  and  a  full  compliance 
with  the  statute  Is  necessary  to  their  va- 
lidity, and  the  provisions  authorizing  them 
are  to  be  strictly  construed.  2  Enc.  PL  &  Pr. 
975;  23  Cyc.  669;  17  A.  &  B.  Enc.  Law,  765, 
and  cases  cited.  A  judgment  based  upon  a 
confession  made  without  the  request  or  con- 
sent of  the  creditor,  and  entered  at  the  In- 
stance of  the  debtor  alone,  will  have  no  va- 
lidity unless  the  creditor  ratifies  or  accepts 
It  23  Cyc  703;  17  A.  &  E.  Enc.  Law,  767; 
11  Enc.  PL  &  Pr.  981,  and  cases  cited. 

We  find  no  justification  in  the  language 
of  our  statute  for  a  construction  that  would 
make  the  proceeding  compulsory.  The  ef-' 
feet  of  the  provision  regarding  an  agreement 
cannot  be  confined  as  defendants  claim.  If 
there  Is  no  agreement  for  a  judgment  without 
antecedent  process,  there  is  no  basis  for  the 
judgment  If  the  judgment  Is  to  be  by  agree- 
ment the  agreement  necessarily  Involves  the 
amount  of  It  It  is  clear  that  the  creditor 
could  not  be  compelled  to  accept  a  judgment 
for  less  than  he  claimed,  and  It  certainly 
was  not  intended  to  provide  for  the  rendi- 
tion of  a  judgment  that  would  not  be  binding 
on  the  creditor.  It  Is  true  that  If  the  cred- 
itor flies  a  specification  of  his  claim,  and 
the  debtor  confesses  an  Indebtedness  of  that 
amount  the  parties  will  have  agreed  on  the 
judgment  rendered;  but  this  result  cannot  be 
reached  by  compelling  the  creditor  to  file  a 
specification.  No  authority  for  this  can  be 
deduced  from  the  clause  requiring  a  specifica- 
tion before  judgment.  This  clause  assumes 
that  a  judgment  has  been  agreed  upon,  and 
Is  designed  merely  to  insure  a  statement  of 
the  cause  of  action  to  be  merged  in  It 

It  Is  said,  however,  that  this  construction 
of  V.  S.  1048,  will  render  Inoperative  V.  8. 
1690.  The  section  last  named  provides  that 
If  a  debtor,  before  or  after  suit  commenced, 
tenders  to  the  creditor  a  confession  of  judg- 
ment before  a  justice  for  the  amount  of  the 
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debt  and  costs  then  accrued,  and  such  tender 
Is  refused,  the  creditor  shall  not  recover  the 
costs  made  after  such  tender  In  procuring 
Judgment  for  his  debt.  It  Is  argued  that, 
"If  the  consent  of  the  plaintiff  Is  necessary 
before  a  judgment  can  be  confessed,  It  would 
be  impossible  to  procure  a  confession  of  Judg- 
ment to  tender."  But  what  is  here  spoken 
of  is  not  the  tender  of  a  Judgment  In  being, 
or  of  anything  having  the  force  of  a  judg- 
ment, but  an  offer  to  give  Judgment,  which 
may  be  refused,  and  which,  If  refused,  leaves 
the  Judgment  still  to  be  obtained.  The  pro- 
visions of  V.  S.  1048  and  1690  were  originally 
embodied  in  one  section,  and  remained  so 
until  the  Revision  of  1839,  when  they  were 
given  their  present  form.  There  was  no  pro- 
vision in  the  earlier  statute  that  made  the 
rendition  of  the  judgment  depend  on  the  fil- 
ing of  a  specification.  What  is  called  In  the 
original  act  a  confession  of  debt  is  there  given 
the  force  of  a  Judgment,  for  It  is  provided 
that  on  making  a  record  thereof  execution 
shall  Issue.  The  statute  now  provides  in 
terms  for  the  rendition  of  a  Judgment  on  con^ 
fesslon.  The  first  part  of  the  original  sec- 
tion authorized  Judgments  on  confession,  and 
directed  the  course  to  be  taken  when  the 
confession  of  Indebtedness  was  agreed  to; 
and  the  last  part  prescribed  the  effect  to  be 
given  to  a  tender  of  such  a  confession  if  it 
was  refused.  We  find  nothing  in  the  stat- 
ute as  originally  framed,  or  as  It  now  stands, 
to  indicate  the  legislative  intent  contended 
for  by  the  defendants. 

This  disposes  of  the  only  ground  on  which 
the  right  to  the  writ  Is  questioned. 

Demurrer  overruled,  petition  adjudged  suf- 
ficient, and  ease  held  for  further  proceedings. 

(80  vt.  8fl) 
TROW  v.  PREFERRED  ACCIDENT  INS. 

CO. 

(Supreme    Court    of    Vermont.    Washington. 

Oct  5,  1907.) 

L  Insurance — General    Agist— Notice   to 

A  gent— Effect. 

The  knowledge  of  the  general  agent  of  an 
insurer,  at  the  time  of  the  taking  of  an  applica- 
tion for  a  policy,  is  the  knowledge  of  the  in- 
surer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,   Insurance,  §  968.J 

2.  Evidence  —  Pabol     Evidence  —  Vabting 
Teems  of  Policy. 

In  an  action  on  an  accident  policy,  insuring 
one  as  "contractor,  office  and  travelling,"  evi- 
dence that  the  general  agent  of  the  insurer,  who 
took  the  application,  knew  that  insured  was  a 
railroad  contractor,  engaged  in  building  rail- 
roads, was  admissible  to  aid  in  determining  the 
meaning  of  the  quoted  words,  and  was  not  ob- 
jectionable as  varying  the  terms  of  the  policy. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  t  1818.1 

3.  Contracts — Construction. 

In  the  construction  of  contracts,  the  cir- 
cumstances in  which  the  parties  contract  may 
be  looked  at  and  their  common  knowledge  may 
be  such  a  circumstance. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
roL  11,  Contracts,  {  762.] 


4.  Inburance— Accident    Polict— Actions- 
Evidence— Admissibility. 

In  an  action  on  an  accident  policy,  a  part 

of  the  application  for  the  policy,  produced  by  the 

insurer,    without    explaining    its    fragmentary 

condition,  is  inadmissible. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  28,  Insurance,  {  1672.] 

6.  Appeal— Harmless  Error— Exclusion  or 

Evidence. 

Where,  in  an  action  on  an  accident  policy, 
insuring  decedent  as  "contractor,  office  and  trav- 
elling," it  appeared  in  the  light  of  the  knowledge 
imputed  to  the  insurer  that  decedent  was  in- 
sured as  a  contractor  and  builder,  not  doing 
the  actual  work  of  building,  but  engaged  in 
his  office,  and  in  traveling  incident  to  his  occu- 
pation, the  exclusion  of  a  fragment  of  the  ap- 
plication for  the  policy  offered  to  show  that  de- 
cedent's statement  of  his  occupation  was  "con- 
tractor, not  working,"  and  that  his  duties  were 
office  work  and  traveling,  was  not  prejudicial. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ft  4194-1199.] 

6.  Insurance  —  Aooident   Insurance  —  Ac- 
tions—Cause  of  Death— Evidence. 

In  an  action  on  an  accident  policy  insuring 
one  as  "contractor,  office  and  travelling,"  evi- 
dence examined,  and  held  to  authorize  a  finding 
that  insured  met  bis  death  by  falling  from  an 
observation  car.  and  not  while  riding  in  a  loco- 
motive or  walking  on  the  roadbed  of  a  steam 
railway,  within  an  exemption  in  the  policy. 

7.  Same— Accident  Policy— Construction. 

Where  riding  on  a  locomotive  was  a  mode 
of  travel  covered  by  an  accident  policy  insur- 
ing one  as  "contractor,  office  and  travelling," 
a  provision  that  the  policy  did  not  cover  death 
while  riding  on  a  locomotive  was  an  inconsist- 
ency, and  did  not  preclude  a  recovery,  though  in- 
sured at  the  time  he  was  killed  was  riding  on  a 
locomotive. 

8.  Same— Actions— Evidence— Question    for 

JURY. 

Where,  in  an  action  on  an  accident  policy, 
insuring  one  as  "contractor,  office  and  travel- 
ling," the  evidence  showed  that  insured  was 
killed  by  falling  from  an  observation  car  while 
traveling  as  contractor,  a  verdict  could  not  be 
directed  for  insurer  on  a  ground  which  assumed 
that  decedent  was  killed  while  walking  on  a 
railroad  roadbed,  within  an  exemption  in  the 
policy. 

9.  Same. 

•  Where,  in  an  action  on  an  accident  policy, 
there  was  evidence  that  insured  was  killed  while 
in  the  occupation  In  which  he  was  insured,  a 
verdict  in  favor  of  insurer  could  not  be  directed 
on  the  ground  that  insured  was  killed  in  an  oc- 
cupation more  hazardous  than  that  in  which  he 
was  insured. 

10.  Trial  —  Instructions  —  Assumption     of 
Fact. 

In  an  action  on  an  accident  policy  insuring 
one  as  "contractor,  office  and  travelling,"  and 
exempting  the  insurer  from  liability  for  death 
while  riding  on  any  locomotive,  or  while  walking 
on  the  roadbed  of  any  steam  railway,  an  instruc- 
tion that  if  insured  was  killed  while  traveling 
as  a  contractor-  engaged  in  railroad  "work, 
using  the  ordinary  means  of  travel  in  that 
occupation,  the  insurer  was  liable  on  the  policy, 
as  it  insured  him  while  he  was  traveling  in  the 
usual  way  of  a  contractor  engaged  in  railroad 
"work,"  wag  not  erroneous  as  assuming  that  he 
was  insured  as  a  working  contractor;  the  word 
"work"  in  the  instruction  only  meaning  "occu- 
pation." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  SI  420-435.] 

11.  Appeal  —  Instructions  —  Exceptions  — . 
Availability. 

In  an  action  on  an  accident  policy  insur- 
ing one  as  "contractor,  office  and  travelling," 
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and  stipulating  that  insurer  should  not  be  liable 
for  the  death  of  insured  while  riding  on  any 
locomotive  and  while  walking  on  any  roadbed 
of  any  steam  railway,  the  court  charged  that, 
if  insured  was  killed  while  traveling  as  a  con- 
tractor, using  the  ordinary  means  of  travel, 
the  insurer  was  liable.  The  company  excepted 
generally  to  the  charge.  Thereafter  the  court  re- 
called the  jury  and  added  "provided  *  •  * 
that  he  was  •  *  *  in  pursuit  of  that  occupa- 
tion." The  insurer  took  no  exception  to  the 
charge  as  modified.  Held,  that  the  exception 
taken  availed  nothing. 

[Ed.  Note. — For  cas»s  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  J  1519.] 

12.  Same— Setting    Aside   Verdict— Discre- 
tion op  Trial  Coubt— Review. 

A  motion  to  set  aside  a  verdict  as  against 
the  weight  of  the  evidence  is  addressed  to  the 
discretion  of  the  trial  court,  and  unless  such 
discretion  is  abused  no  exception  lies  to  its 
action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  £§  3860-3865.] 

Exception  from  Washington  County  Court; 
Wendall  P.  Stafford,  Judge. 

Assumpsit  on  accident  Insurance  policy  by 
John  Trow,  administrator  of  Joseph  H. 
Ward,  against  the  Preferred  Accident  Insur- 
ance Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  excepts.     Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TYL- 
ER, MUNSON,  WATSON,  HASELTON,  and 
POWERS,  JJ. 

John  W.  Gordon  and  S.  Hollister  Jackson, 
for  plaintiff.  Zed  S.  Stanton  and  Geo.  W. 
Wing,  for  defendant 

HASELTON,  J.  This  was  an  action  of  as- 
sumpsit on  an  accident  insurance  policy.  The 
declaration  set  out  the  policy  with  the  con- 
ditions on  the  back  thereof.  The  defendant 
pleaded  the  general  issue  and  four  special 
pleas,  to  which  the  plaintiff  replied.  Trial 
by  jury  was  had.  A  verdict  for  the  plaintiff 
was  returned,  and  judgment  was  rendered 
thereon. 

The  insurance  company  by  a  policy,  which 
the  plaintiff  made  an  exhibit,  insured  the 
plaintiff's  Intestate  as  "contractor,  office  and 
travelling,"  according  to  the  written  words 
of  the  policy.  One  S.  S.  Ballard,  the  general 
agent  of  the  company  for  the  county  of  Wash- 
ington, took  the  application  of  Ward  and  for- 
warded It  to  the  company,  and  the  Insurance 
was  effected  through  said  Ballard.  Mr. 
Ballard  was  called  as  a  witness  by  the  plain- 
tiff, and,  after  he  had  testified  as  to  the  char- 
acter and  extent  of  his  agency,  he  was  per- 
mitted to  testify,  In  substance,  that  In  taking 
the  application  and  effecting  the  insurance 
he  knew  Ward  to  be,  and  for  a  long  time  to 
have  been,  a  railroad  contractor  engaged  In 
building  railroads  and  railroad  bridges  and 
abutments  as  well  as  a  contractor  In  respect 
to  other  matters.  This  evidence  as  to  the 
knowledge  of  the  agent  was,  under  the  final 
ruling  of  the  court  In  reference  thereto,  used, 
under  objection  and  exception  by  the  com- 
pany, as  tending  to  show  the  application  of 
the  words  of  the  policy  designating  Ward's 
occupation.     The   evidence   of   the   agent's 


knowledge  of  Ward's  previous  occupation 
bore,  of  course,  only  upon  his  knowledge  of 
Ward's  occupation  at  the  time.  The  final 
ruling  of  the  court  was  correct.  Ballard's 
knowledge  In  the  Insurance  transaction  is  tak- 
en to  have  been  the  knowledge  of  the  com- 
pany; he  being  Its  general  agent  throughout 
the  district  within  which  the  insurance  was 
effected  (Carrlgan  v.  Insurance  Co.,  53  Vt. 
418,  38  Am.  Rep.  687;  Fraser  v.  Insurance 
Co.,  71  Vt.  482,  45  Atl.  1046),  and  the  com- 
pany's knowledge  that  Ward  was  a  railroad 
contractor  acting  In  that  occupation  tended 
to  show  the  sense  In  which  the  brief  and  el- 
liptical phrase  "contractor,  office  and  travel- 
ling" was  used  In  the  policy  issued  by  the 
company.  The  company's  knowledge  was  one 
of  the  circumstances  material  to  an  interpre- 
tation and  construction  of  the  words  that  it 
used.  Oral  evidence  with  reference  thereto 
did  not  vary  the  terms  of  the  written  contract 
and  violated  no  rules  of  evidence.  In  the 
construction  of  contracts,  the  circumstances 
in  which  the  parties  contract  may  be  looked 
at,  and  their  common  knowledge  and  under- 
standing is  sometimes,  and  Is  here,  such  a 
circumstance.  Rloux  v.  Ryegate  Brick  Co, 
72  Vt  148,  47  Atl.  406;  Granite  Works  v. 
Bailey,  69  Vt.  257,  37  AtL  1043 ;  McGowan  v. 
Griffin,  69  Vt  168,  87  Atl.  298;  Hart  v.  Ham- 
mett  18  Vt  127. 

The  agent  Ballard  was  called  as  a  witness 
by  the  plaintiff.  On  bis  cross-examination  be 
was  shown  what  the  examining  counsel  de- 
nominated, and  what  In  fact  was,  "a  remnant 
of  a  paper,"  and  the  evidence  of  the  wit- 
ness tended  to  show  that  It  was  a  part  of  the 
application  for  the  Insurance  in  question. 
The  remnant  had  a  burnt  appearance.  Before 
the  close  of  the  case,  during  an  argument  on 
a  motion  for  a  verdict  In  favor  of  the  defend- 
ant made  at  the  close  of  the  plaintiff's  evi- 
dence, this  piece  of  paper  was  by  the  de- 
fendant offered  In  evidence  In  connection  with 
Ballard's  testimony,  and  was  excluded;  the 
court  ruling  that  In  the  form  In  which  it 
was  It  was  Inadmissible  without  further  evi- 
dence. This  ruling  was  correct  Both  the 
written  and  the  printed  matter  on  this  paper 
were  incomplete,  and  there  was  no  evidence 
tending  to  explain  Its  burnt  and  fragmentary 
condition  as  It  came  from  the  defendant's  pos- 
session. The  fragment  showed  the  following 
words  and  parts  of  words  "Contractor,  not 
working,  bull"  and  "office  work  &  travel]." 
The  claim  of  the  company  was  that,  If  this 
paper  had  been  received,  "bull"  would  have 
signified  "building,"  and  "travell"  would  have 
denoted  "travelling,"  and  that  the  applicant's 
written  statement  of  his  occupation  would 
have  been  shown  to  be  contractor,  not  work- 
ing, building,  and  that  his  duties  in  that  oc- 
cupation were  "office  work  and  travelling." 
If  we  assume  this  to  be  so,  the  defendant 
would  have  gained  nothing  by  the  admission 
of  the  fragmentary  application.  The  appli- 
cation and  policy,  construed  in  the  light  of 
the   knowledge    Imputed    to    the    company. 
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wonld  have  shown  that  the  company  In- 
sured Ward  as  a  contractor  and  builder  not 
doing  the  actual  work  of  building,  but  en- 
gaged In  his  office  and  In  traveling  about  the 
duties  of  such  a  contractor  and  builder. 
With  or  without  the  restored  application  In 
the  case,  the  "travelling"  referred  to  as  one 
of  the  duties  of  Ward's  occupation  was  travel 
by  the  modes  and  conveyances  ordinarily  In 
cldent  to  the  occupation  of  a  contractor  and 
builder  not  himself  participating  in  the  act- 
ual work  of  building  or  construction. 

The  policy  by  Its  terms  did  not  cover  Injury 
or  death  "while  or  in  consequence  of  riding 
in  or  on  any  locomotive,"  or  with  an  excep- 
tion immaterial  here,  "while  walking  or  being 
on  the  roadbed  of  any  steam  railway."  The 
policy  further  provided  that,  if  the  insured 
should  be  Injured  fatally  or  otherwise  In  any 
occupation  or  exposure  more  hazardous  than 
that  stated  In  the  policy,  the  company  should 
be  liable  only  for  the  amount  fixed  for  such 
Increased  hazard  In  accordance  with  the  com- 
pany's classification  of  risks.  The  declara- 
tion alleged,  among  other  things,  that  Ward 
was  killed  solely  by  accidental  means,  by  fall- 
ing from  an  observation  car.  At  the  close  of 
the  evidence,  the  defendant  moved  to  have  a 
verdict  directed  in  its  favor  because  the 
plaintiff  had  failed  to  make  out  a  case  under 
the  allegation  just  referred  to,  and,  in  sub- 
stance, because  of  the  foregoing  provisions  of 
the  policy  when  applied  to  the  evidence.  The 
claim  that  the  plaintiff  had  failed  to  make  out 
a  case  under  bis  allegation  Is  treated  as 
equivalent  to  a  claim  that  there  was  no  evi- 
dence on  which  the  plaintiff  could  go  to  the 
jury  in  support  of  the  allegation.  The  mo- 
tion was  overruled,  and  the  defendant  ex- 
cepted. 

The  evidence  tended  to  show  that  on  the 
day  of  bis  death  Ward  was  riding  over  the 
Rutland  railroad,  in  the  Nehasane,  an  ob- 
servation car  as  it  may  be  called,  though  wit- 
nesses differed  as  to  its  proper  designation. 
An  examination  of  the  whole  testimony  dis- 
closes that  there  was  evidence  fairly  tending 
to  show  that  at  the  precise  time  in  question 
Ward  was  traveling  in  said  conveyance  in 
pursuance  of  the  occupation  in  which  he  was 
Insured,  and  by  the  method  of  travel  usual  in 
that  occupation  and  Incident  thereto.  No 
one,  so  far  as  the  evidence  disclosed,  saw 
Ward  fall,  or  saw  him  run  over;  bnt  evi- 
dence tending  to  show  the  manner  of  his 
death  Is  correctly  summarized  In  the  bill  of 
exceptions,  and  the  summary  there  given  can- 
not well  be  abbreviated.  We  accordingly  quote 
therefrom  the  following  statement  of  the 
tendency  of  evidence  on  the  part  of  the  plain- 
tiff :  "That  the  observation  car  stopped  for 
the  purpose  of  permitting  inspection  of  bridge 
No.  78  on  said  railroad,  about  six  or  eight 
feet  before  the  bridge  was  reached  from  the 
front  of  said  car,  which  was  traveling  In  an 
easterly  direction.  That  there  were  riding 
with  Mr.  Ward  In  said  car  the  bridge  con- 


structor, Badger,  and  the  superintendent  of 
the  road,  Parker.  That  Parker  and  Badger 
left  the  car  to  go  under  the  bridge,  and  when 
Mr.  Ward  was  last  seen  alive  he  was  sitting 
in  the  observation  car.  That  there  were  on 
the  car  a  regular  crew,  In  addition  to  the  per- 
sons mentioned,  consisting  of  conductor, 
brakeman,  fireman,  and  engineer,  and  said 
car  and  engine  constituted  a  train  for  the 
conveyance  of  people  engaged  as  contractors 
and  as  officials  of  the  road.  That  the  said 
Badger  and  Parker  proceeded  under  the 
bridge,  and  that  Badger  came  out  from  under 
the  bridge  and  motioned  to  the  fireman  to 
run  the  engine  across  the  bridge,  in  order 
that  observation  might  be  made  as  to  the  ef- 
fect on  the  bridge  of  the  passage  of  the  car 
over  It  That  before  this  signal  to  go  for- 
ward was  given,  the  engineer  went  on  the 
ground  to  the  front  part  of  his  engine  to  oil 
the  same,  and  Mr.  Ward  was  not  anywhere 
in  front  of  the  car.  That  upon  the  word 
from  the  fireman  as  communicated  from  Mr. 
Badger,  the  engineer  took  his  place  and  look- 
ed carefully  ahead  of  the  car,  and  could  see 
the  track  clear  ahead  of  it  and  over  said 
bridge,  and  Mr.  Ward  was  not  on  the  said 
bridge  at  the  time.  That  said  bridge  was 
about  70  feet  span.  That  the  fireman  rang 
the  bell  15  or  20  seconds  before  starting  the 
engine.  That  the  conductor,  who,  at  the  time 
of  the  stopping  of  the  car,  had  gone  forward 
of  it  about  500  or  000  yards,  looked  around 
as  the  bell  rang,  and  saw  the  car,  and  no 
one  on  the  bridge  or  In  front  of  it  and  saw 
nothing  of  Mr.  Ward.  That  the  engine  made 
a  loud  puffing  noise  when  starting  that  could 
be  heard  a  distance  of  two  miles  or  more. 
That  the  car  was  so  constructed  that  Mr. 
Ward  could  hove  remained  In  the  Interior  of 
it  and  not  be  seen  by  the  engineer  or  any  of 
the  other  persons  present  at  the  time  the 
car  was  started  across  the  bridge,  or  while  it 
was  running  across  the  bridge.  That  Mr. 
Ward  could  have  stepped  to  the  front  of  the 
car  at  the  time  the  signal  for  starting  was 
given,  for  the  purpose  of  observing  the  bridge, 
and,  as  a  matter  of  Inference,  that  he  acci- 
dentally fell  from  the  car  In  front  of  it 
That  he  was  run  over,  and  bis  head  severed 
from  his  body.  That  after  the  car  ran  over 
the  bridge  Mr.  Ward's  body  was  found  a 
little  past  the  center  of  the  bridge  from  the 
point  where  the  car  started,  and  about  40 
feet  in  front  of  where  the  car  was  standing 
at  the  time  that  it  started.  That  after  the 
car  bad  started  Mr.  Badger  and  Mr.  Parker 
saw  his  hat  fall  through  the  bridge,  and  his 
head  followed  and  fell  Into  the  stream.  That 
the  hat  struck  the  water  before  the  head  did, 
and  was  not  on  the  head,  but  fell  by  Itself. 
That  Just  before  the  hat  fell  Mr.  Badger  and 
Mr.  Parker  heard  Mr.  Ward  make  an  out- 
cry of  fear  'Hold  on  there!'  which  were  the 
only  words  or  outcry  heard.  That  Mr. 
Ward's  body  was  found  lying  across  the 
track,  between  and  parallel  with  the  ties; 


Digitized  by 


Google 


824 


67  ATLANTIC  REPORTER, 


(Vt 


bis  head  baring  been  cut  off  on  one  rail  and 
his  left  foot  partially  ran  over  on  the  opposite 
rail  That  neither  the  track,  the  conditions 
of  the  body  or  his  clothing,  or  the  car,  Indi- 
cated his  having  been  pushed  or  dragged 
along  the  bridge  at  all.  The  dust  from  the 
ties  was  not  disturbed,  back  of  where  his 
body  was  found,  and  no  clothing  was  disar- 
ranged except  the  shoe  and  neckwear  where 
his  head  was  cut  off.  That  there  were  marks 
on  his  head  that  might  Indicate  that  he  fell 
so  that  his  head  struck  upon  the  track  in  a 
way  to  render  him  insensible  at  once." 

There  was,  as  most  be  seen,  nothing  cer- 
tain as  to  the  manner  of  Ward's  death,  but  it 
must  also  be  seen  that  there  was  circumstan- 
tial evidence  from  which  a  Jury  might  rea- 
sonably Infer  that  he  met  his  death  in  the 
way  alleged  in  the  declaration.  This  being 
so,  the  question  was  for  the  jury,  although 
there  was  ground  for  an  opposing  inference. 
Scofleld's  Adm'r  v.  Insurance  Co.,  79  Vt  161, 
64  Aa  1107 ;  Tracy  t.  Railroad  Co.,  76  Vt 
818,  57  AtL  104;  Clark  t.  Assurance  Co.,  72 
Vt  458,  48  Atl.  689;  Laselle  v.  Newfane,  69 
Vt  806,  87  Atl.  1045.  It  Is  contended  that 
the  observation  car  referred  to  was  a  locomo- 
tive, and  that  therefore  the  motion  for  a 
verdict  should  have  been  granted,  even  if,  as 
the  court  holds,  there  was  evidence  tending 
to  show  that  Ward  met  his  death  in  the  way 
alleged,  because  the  policy  provided  that 
there  could  be  no  recovery  for  injury  or 
death  "while  or  In  consequence  of  riding  In  or 
on  a  locomotive."  The  conveyance  In  which 
Ward  rode  was  described  by  various  wit- 
nesses, and  a  photograph  of  It  was  received 
in  evidence  and  made  a  part  of  the  excep- 
tions. It  appears  that  it  consisted  of  a  lo- 
comotive with  a  cab  built  over  it  and  on  the 
whole  we  consider  that  in  riding  in  this  cab 
Ward  was  riding  in  or  on  a  locomotive.  But 
If,  as  there  was  evidence  fairly  tending  t 
show,  riding  on  such  an  observation  car  or 
locomotive  as  the  "Nebasane"  was  a  mode  of 
travel  covered  by  the  Insurance  of  Ward  in 
traveling  In  his  occupation  as  stated  in  writ- 
ing, then  the  printed  exception  which  Is  now 
under  consideration  was  an  Inconsistency  and 
would  not  operate  to  defeat  recovery.  This 
was  the  view  taken  by  the  trial  court,  and  Is 
sustained  by  reason  and  authority.  Mascott 
v.  Insurance  Co.,  69  Vt.  116,  37  Atl.  255 ;  Car- 
iln  v.  Insurance  Co,  57  Md.  515,  40  Am.  Rep. 
440;  Hall  v.  Insurance  Co.,  58  N.  T.  292,  17 
Am.  Rep.  255;  Collins  v.  Insurance,  etc* 
Co.,  79  N.  a  279,  28  Am.  Rep.  322;  Whlt- 
marsb  v.  Insurance  Co.,  16  Gray  (Mass.)  359, 
77  Am.  Dec.  414;  Marll  v.  Insurance  Co.,  95 
Oa.  604,  23  S.  E.  463,  30  L.  R.  A.  835,  51  Am. 
St  Rep.  102;  Wheeler  v.  Insurance  Co.,  62 
N.  H.  450,  13  Am.  St  Rep.  582.  If  the  oc- 
casion or  cause  of  Ward's  death  was  his 
walking  or  being  on  the  roadbed  of  the  rail- 
way, the  plaintiff  could  not  recover,  since,  If 
for  no  other  reason,  the  declaration  alleged  a 
different  occasion  or  cause  of  death.    But  as 


there  was  evidence  fairly  tending  to  show  that 
the  occasion  or  cause  of  death  was  as  alleged 
In  the  declaration,  and  not  walking  or  being 
on  the  roadbed,  a  verdict  could  not  be  di- 
rected on  a  ground  which  assumed  that  the 
accident  was  not  caused  as  alleged  In  the 
declaration.  Bass  v.  Rublee,  70  Vt  395,  57 
AtL  905.  Again,  a  verdict  could  not  be  di- 
rected for  the  defendant  on  the  ground  that 
Ward  was  killed  in  an  occupation  or  expo- 
sure more  hazardous  than  that  In  which  he 
was  insured,  for,  to  reiterate  In  substance 
what  has  been  said,  there  was  evidence  fairly 
tending  to  show  that  he  was  killed  while  In 
the  occupation  In  which  he  was  insured.  All 
the  grounds  of  the  defendant's  motion  for  a 
verdict  have  been  stated  and  given  considera- 
tion, and  the  result  of  such  a  consideration  Is 
a  holding  that  the  motion  was  rightly  over- 
ruled. 

Among  other  things,  the  court  charged  the 
jury  as  follows:  "But  the  policy  Insured  Mr. 
Ward  as  a  contractor  and  builder,  In  the  of- 
fice and  traveling,  and  It  Is  claimed  on  the 
part  of  the  plaintiff  that  he  was  traveling  at 
the  time  he  was  Injured,  traveling  as  a  con- 
tractor and  builder  engaged  In  railroad  work, 
and  that  be  was  using  a  usual  and  ordinary 
means  of  travel  In  that  occupation.  Now,  If 
that  is  so,  the  exception  I  have  spoken  of 
would  not  save  the  company,  because  If  they 
having  Insured  him  as  a  contractor  and  build- 
er, knowing  through  their  agent  that  he  was 
engaged,  and  had  been  for  years,  as  a  con- 
tractor and  builder  In  railroad  work  as  well 
as  other  work,  and  Insured  him  while  he  was 
in  his  office  and  traveling.  It  Is  to  be  taken 
that  that  was  insuring  him  while  he  was 
traveling  In  the  usual  and  ordinary  way  of 
a  contractor  and  builder  engaged  In  railroad 
work.  So  that  Is  a  question  of  fact  for  yon 
to  consider:  Was  he  at  the  time  this  ac- 
cident occurred  traveling  as  a  contractor  and 
builder  engaged  in  railroad  work  in  the  usual 
and  ordinary  way  of  travel  for  one  In  that 
occupation,  or  In  a  usual  and  ordinary  way? 
If  you  find  that  to  be  so  by  a  fair  balance 
of  testimony,  then  the  plaintiff  Is  entitled 
to  recover,  notwithstanding  this  provision 
that  relieves  the  company  from  liability 
where  the  accident  occurs  In  consequence  of 
the  assured  riding  on  a  locomotive."  The  de- 
fendant excepted  as  follows:  "We  are  desir- 
ing exception  as  to  what  the  court  said,  'if 
be  was  Insured  (I  haven't  the  language).  If 
he  was  Insured  as  a  contractor  and  builder, 
and  was  traveling  as  a  contractor  and  build- 
er, it  would  not  save  the  company.'  It  was 
the  expression  you  used  last,  that  portion  of 
the  charge  you  have  referred  to."  The  de- 
fendant treats  this  general  exception  as  ap- 
plying to  all  that  was  said  in  the  passage 
quoted,  and  Insists  that  It  assumes  that  the 
defendant  Insured  Ward  as  a  working  con- 
tractor. But  In  speaking  of  Ward's  "work" 
the  court  very  clearly  meant  nothing  more 
than  his  "occupation."  This  portion  of  the 
charge  is  also  criticised  on  the  ground  that 
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it  left  the  case  for  the  Jury  on  certain  claims 
of  the  plaintiff.  But  a  reading  of  the  whole 
charge  shows  that  the  case  was  submitted 
with  entire  fairness.  In  one  respect  there 
was  a  possible  shortage  in  the  Instruction 
quoted,  and  this  the  court  supplied  by  recall- 
ing the  Jury,  referring  to  the  passage  quoted, 
and  saying  to  the  Jurymen:  "I  should  have 
added  to  that:  'And  provided  also  that  he 
was  at  that  time  in  the  pursuit  of  that  oc- 
cupation, engaged  In  that  occupation.'  If  he 
was  out  on  a  pleasure  trip,  of  course,  what 
I  have  said  would  not  be  true.  It  occurred  to 
me  after  you  retired  that  I  had  not  included' 
that,  so  upon  that  branch  of  the  case  it  will 
be  necessary  for  you  to  And  that  he  was  at 
the  time  the  accident  occurred  engaged  In 
the  occupation  In  which  he  was  insured  as  a 
contractor  and  builder  and  traveling  on  that 
business."  After  the  charge  was  so  modified, 
the  defendant  took  no  exception.  The  excep- 
tion to  the  charge  avails  nothing. 

This  policy  was  called  an  $11,000  combina- 
tion policy.  According  to  its  provisions,  if 
the  death  of  Ward  was  accidental,  and  had 
occurred  while  he  was  riding  as  a  passenger 
in  a  car  provided  for  passengers  carried  for 
compensation,  the  company  would  have  been 
obliged  to  pay  the  plaintiff  the  sum  of  $11,- 
000;  but  the  plaintiff's  claim  being,  and  his 
evidence  having  a  tendency  to  show,  that 
Ward's  death  was  the  sole  result  of  accident- 
al means  while  he  was  In  the  pursuance  of 
the  occupation  in  which  be  was  insured,  but 
not  while  he  was  being  carried  as  a  passen- 
ger for  compensation  in  a  regular  passenger 
Car  provided  for  that  purpose,  the  defendant, 
if  found  liable,  was  under  obligation  to  pay, 
not  $11,000,  but  $5,000.  Accordingly,  the 
declaration  here  went  for  the  smaller  sum, 
and  the  verdict  was  therefor;  the  matter  of 
interest  being  taken  into  account.  After 
verdict  and  before  judgment,  the  defendant 
moved  the  court  to  set  aside  the  verdict 
This  motion  was  overruled,  and  tbe  defend-1 
ant  excepted.  The  grounds  of  the  motion 
were  that  there  was  no  evidence  tending  to 
support  the  declaration,  and  that  the  verdict 
was  against  the  weight  of  evidence.  The 
first  ground  raised  a  question  of  law  which 
has  already  been  considered  and  disposed  of. 
On  the  second  ground,  namely,  that  the  ver- 
dict was  against  the  weight  of  evidence,  tbe 
motion  was  addressed  to  the  discretion  of  the 
trial  court,  and,  there  being  nothing  to  show 
that  such  discretion  was  not  properly  exercis- 
ed, no  exception  lies  to  the  action  of  the 
court.  Marcy  v.  Parker,  78  Vt  78,  62  Atl. 
19;  Coolidge  v.  Ayers,  77  Vt  448,  61  Atl.  40; 
Jangraw  v.  Mee,  75  Vt  211,  64  Atl.  189,  98 
Am.  St  Rep.  816;  German  r.  Railroad  Co., 
71  Vt  70,  42  Atl.  972;  State  v.  Peach,  70  Vt 
283,  40  Att.  732;  Bowles  v.  Can,  69  Vt  414, 
38  Atl.  77;  Lindsay  v.  Railroad  Co.,  68  Vt. 
566,  35  Atl.  613;  Steam  v.  Clifford.  62  Vt 
92,  18  Atl.  1045;  Newton  v.  Brown,  49  Vt  16. 
No  question  was  raised  as  to  the  due  ex- 
ecution of  the  policy,  its  Issue,  Its  renewal 


from  time  to  time,  the  payment  of  premiums, 
the  fact  that  Ward's  death  resulted  from 
violent  and  external  means,  or  as  to  the  proof 
of  death.  All  the  questions  fairly  raised  by 
tbe  exceptions,  and  relied  on,  have  been  con- 
sidered. 
Judgment  affirmed. 

(80  Vt  335) 
DROOTN  v.  WILSON. 

(Supreme  Court  of  Vermont.    Caledonia.    Oct 
6,  1907.) 

1.  Contracts— Burden    ot   Proof— Plea   of 
Pksformanck 

All  matters  well  alleged  being  admitted 
under  a  plea  of  performance,  defendant  thereby 
assumes  the  burden  of  proof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §i  1754-1780.]   ■ 

2.  Landlord  amo  Tenant— Breach  or  Cove- 
nant—Plea. 

To  the  declaration  for  breach  of  the  cove- 
nant of  a  lease  to  surrender  the  premises  in  as 
good  condition  as  when  taken,  ordinary  wear 
and  damage  by  fire  or  providential  causes  alone 
excepted,  alleging  that  defendant  did  not  sur- 
render in  good  condition,  but  with  a  window 
broken,  ana  that  It  was  not  injured  by  ordinary 
wear  or  fire  or  providential  causes,  defendant 
answered,  admitting  the  leaving  of  the  broken 
window,  but  pleading  that  this  did  not  consti- 
tute a  breach,  but  was  within  the  exception, 
having  been  caused  by  the  settlement  of  the 
building  due  to  the  action  of  the  frost  and  heat, 
Beld,  that  this  was  a  plea  of  non  infregit  con- 
ventionem,  which  though  not  proper,  it  plead- 
ing a  negative  to  a  negative,  was  good  in  the 
absence  of  a  demurrer. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  85  616,  617.] 

3.  Same— Burden  of  Proof. 

The  burden  of  proof  in  an  action  for  breach 
of  covenant  to  leave  the  premises  in  as  good  con- 
dition as  when  taken  is  on  plaintiff;  the  plea 
being  In  effect  a  traverse  of  the  allegation  of 
the  declaration  that  the  breaking  of  a  window 
was  not  due  to  any  of  the  excepted  causes. 

4.  Same— Covenants— Ordinary   Wear. 

The  breaking  of  a  window  due  to  a  defect 
in  tbe  construction  ot  the  building  is  a  part  of 
the  ordinary  wear  within  the  exception  to  a' 
covenant  in  a  lease  to  leave  the  premises  in  as 
good  condition  as  when  taken,  ordinary  wear 
excepted. 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §5  616,  617.] 

6.  Appeal— Sufficiency  of  Exceptions. 

The  exception  is  too  general  to  require  con- 
sideration where  one  submitted  several  requests 
to  charge,  and  excepted  to  the  failure  to  comply 
with  the  requests  that  were  not  complied  with, 
without  designating  any  that  he  claimed  were 
not  complied  with. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  SI  1620-1645.] 

6.  Witnesses  —  Cboss-Examination— Party 
as  Witness. 

Where  plaintiff  in  an  action  for  breach  of 
covenant  in  a  lease  to  leave  tbe  premises  in  as 
good  condition  as  when  taken,  ordinary  wear  ex- 
cepted, a  window  having  been  left  broken,  testi- 
fied on  his  direct  that  defendant  never  said  any- 
thing about  paying  for  the  window,  and  that 
the  building  had  not  heaved  or  Bettled,  it  was 
permissible  on  cross-examination  to  ask  him  as 
to  an  offer  made  by  defendant  conditioned  on 
plaintiff  repairing  the  window  at  once,  and  aa 
to  an  inability  to  bring  the  top  of  a  door  of  the 
building  within  the  casing,  and  defendant's  re- 
pairs in  that  respect. 
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7.  Evidencb— Experts. 

A  carpenter  of  30  years'  standing,  who  had 
some  experience  in  setting  and  repairing  plate 
glass,  is  properly  treated  as  an  expert  as  to  the 
cause  of  the  break  of  a  plate  glass  window. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  §  2356.] 

Exceptions  from  Caledonia  County  Court; 
James  M.  Tyler,  Judge. 

Action  by  Joseph  O.  Drouln  against  Henry 
E.  Wilson.  Judgment  for  defendant.  Plain- 
tiff brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASEI/TON,  and  POWERS, 
JJ. 

Marshall  Montgomery,  for  plaintiff.  Du- 
muelt  ft  Slack,  for  defendant. 

MUN80N,  J.  The  defendant  occupied  the 
plaintiff's  building  under  a  lease  which  re- 
quired him  to  surrender  the  premises  In  as 
good  condition  as  they  were  In  when  taken, 
"ordinary  wear  and  damage  by  fire  or  provi- 
dential causes  alone  excepted."  The  suit  Is 
upon  the  covenants  of  this  lease,  and  several 
breaches  are  assigned,  of  which  the  second, 
the  only  one  now  in  contention,  is  the  failure 
to  replace  a  broken  plate  glass  window. 

The  declaration  alleges  that  the  defendant 
did  not  surrender  the  premises  at  the  expira- 
tion of  the  lease  In  as  good  condition  as  they 
were  in  when  taken,  ordinary  wear  and  dam- 
age by  fire  or  providential  causes  excepted; 
but,  on  the  contrary,  surrendered  the  prem- 
ises badly  out  of  repair,  and  with  one  large 
light  of  plate  glass  in  the  front  side  of  the 
store  utterly  broken  and  of  no  value,  and 
that  the  said  plate  glass  window  was  not  in- 
jured or  destroyed  by  ordinary  wear,  or  dam- 
age by  fire,  or  by  providential  causes,  and  so 
avers  that  the  defendant  hath  broken  his 
covenant  To  this  the  defendant  pleads  that 
he  did  surrender  the  premises  at  the  expira- 
tion of  the  lease  in  as  good  condition  as  they 
were  in  when  taken,  ordinary  wear  and  dam- 
age by  Are  or  providential  causes  excepted, 
and  further  pleads  as  to  the  one  large  light  of 
plate  glass,  mentioned  specifically  under  the 
breach  secondly  assigned,  that  the  said  light 
of  plate  glass  was  broken  by  ordinary  wear 
and  damage  by  fire  or  by  providential  causes, 
and  that  said  breakage  was  not  caused  by 
any  act  or  omission  on  his  part  The  defend- 
ant also  pleaded  non  est  factum,  with  notice 
that  he  would  show  that  when  the  premises 
were  surrendered,  they  were  In  as  good  condi- 
tion as  when  taken,  ordinary  wear  and  dam- 
age by  fire  or  providential  causes  excepted, 
and  that  said  premises  were  not  then  out  of 
repair  In  any  respect,  except  that  one  large 
light  of  plate  glass  In  the  front  side  of  the 
store  was  broken,  and  that  said  glass  was 
broken  without  any  action  or  want  of  action 
on  his  part,  but  cracked  in  the  course  of  the 
ordinary  wear  and  use  of  the  building,  and 
that  said  crack  and  breakage  was  occasioned 
by  the  heaving  and  moving  of  the  building 
by  frost,  and  by  the  heaving  and  moving  of 


the  building  in  the  ordinary  wear  and  use  of 
it  In  connection  with  fire  kept  therein  in  the 
winter  time  for  the  purpose  of  wanning  the 
store  in  the  usual  course  of  occupancy. 

The  court  charged  that  the  burden  of  proof 
was  on  the  plaintiff,  and  the  plaintiff  except- 
ed to  this,  saying  that  after  he  had  shown  the 
terms  of  the  lease  and  the  Injury  the  burden 
was  on  the  defendant  to  show  that  the  Injury 
resulted  from  one  of  the  excepted  causes. 
The  exceptions  say  that  the  defendant  plead- 
ed full  performance  of  his  covenant,  and  the 
plea  regarding  the  broken  window  has  been 
treated  In  argument  as  a  plea  of  performance. 
If  this  is  the  nature  of  the  plea,  the  burden 
of  proving  it  was  on  the  defendant  A  plea 
of  performance  admits  all  matters  that  are 
well  alleged,  and  assumes  the  burden  of  prov- 
ing performance.  1  Chit  PI.  487,  487a,  and 
notes;  5  Enc  PI.  &  Pr.  378;  Taylor,  L.  &  T. 
684 ;  Scott  v.  Hull,  8  Conn.  296 ;  Barnett  v. 
Crutcher,  3  Bibb.  (Ky.)  202;  Harrison  v. 
Park,  1  J.  J.  Marsh.  (Ky.)  170;  Marston  v. 
Hobbs,  2  Mass.  433,  3  Am.  Dec.  61 ;  Jones  v. 
Johnson,  10  Humph.  (Tenn.)  184.  But  the 
pleas  are  before  us,  and  we  think  the  plea 
in  question  Is  a  plea  that  the  defendant  has 
not  broken  his  covenant  non  Infregit  conven- 
tlonem.  It  admits  the  fact  set  up  as  a  breach 
— L  e.,  the  leaving  of  a  broken  window  unre- 
paired— but  says  that  that  did  not  constitute 
a  breach  because  within  one  of  the  excepted 
clauses.  The  plea  non  infregit  conventlonem 
is  not  a  proper  plea,  because  It  pleads  a  nega- 
tive to  a  negative,  and  two  negatives  do  not 
make  a  good  issue.  But  although  an  inform- 
al plea,  it  is  not  an  immaterial  one,  and  so 
is  sufficient  to  sustain  a  verdict  It  is  held 
bad  on  demurrer,  but  good  on  motion  In  ar- 
rest Walslngham  v.  Comb,  1  Lev.  188;  1 
Sid.  289;  2  Keb.  51;  Pitt  v.  Russell,  3  Lev. 
19 ;  Boone  v.  Eyre,  2  W.  Bl.  1312 ;  Hodgson 
v.  East  India  Co.,  8  T.  R.  278;  Taylor  v. 
Needham,  2  Taun.  279;  Bender  v.  From- 
berger,  4  Dall.  (Pa.)  436, 1  L.  Ed.  898 ;  Roose- 
velt v.  Heirs  of  Inlton,  7  Cow.  (N.  Y.)  71. 

The  question  is:  Upon  whom  does  the 
burden  rest  under  this  plea?  The  plea  is, 
in  effect,  a  traverse  of  the  allegation  that  the 
breaking  was  not  due  to  any  of  the  excepted 
causes,  and  alleges  the  facts  relied  upon  to 
bring  it  within  one  of  those  causes.  The 
allegation  of  the  declaration  thus  traversed 
was  an  essential  one,  for  without  it  the  cove- 
nant would  not  have  been  correctly  stated. 
The  plea  being  in  substance  a  traverse,  the 
burden  of  proving  the  issue  was  on  the  plain- 
tiff, and  the  charge  on  this  respect  was  cor- 
rect The  plaintiff  excepted  to  the  charge 
that  the  defendant  would  not  be  liable  if  the 
breakage  was  due  to  the  settling  of  the  build- 
ing, or  to  Its  Imperfect  construction.  The 
charge  on  the  last  point  was,  In  substance, 
that  If  the  breaking  of  the  glass  was  due  to 
an  Improperly  constructed  frame,  the  defend- 
ant would  not  be  liable,  unless  his  attention 
had  been  called  to  the  faulty  construction, 
and  unless  he  ought  in  the  exercise  of  ordi- 
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nary  care,  to  have  remedied  the  defect  The 
plate  glass  In  question  was  six  feet  wide  and 
twelve  feet  high,  and  was  a  part  of  the  front 
of  the  store  as  originally  constructed.  It 
formed  one  side  of  a  recess  which  led  to  the 
door,  and  the  frames  of  the  window  and  door 
were  evidently  connected  and  supported  at 
the  angle  In  the  usual  manner.  The  defend- 
ant claimed,  in  part,  that  there  was  a  defect 
in  the  construction  of  the  window  frame 
which,  In  the  proper  and  ordinary  use  of  the 
building,  subjected  the  glass  to  a  strain  that 
caused  it  to  break.  The  defendant  was  to 
return  the  premises  in  as  good  condition  as 
they  were  In  when  taken,  "ordinary  wear 
*  *  *  excepted,"  and  the  scope  of  the  phrase 
"ordinary  wear"  is  involved  in  our  Inquiry. 
The  plaintiff  claims  that  broken  windows  are 
not  within  the  fair  meaning  of  the  term,  nor 
recognized  as  such  by  the  cases.  But  the  de- 
fendant contends  that,  when  the  breakage 
is  due  to  a  defect  in  the  construction  of  the 
building,  It  is  a  part  of  the  ordinary  wear  of 
such  a  building. 

Among  the  plaintiff's  citations  are  many 
cases  which  affirm  that  the  principle  of  cave- 
at emptor  Is  applicable  to  contracts  for  the 
occupancy  of  tenements,  and  that  the  tenant 
takes  the  premises  for  better  or  for  worse; 
but  this  is  Bald  in  holding  that  there  Is  no 
implied  obligation  on  the  part  of  the  land- 
lord to  make  repairs,  and  not  as  affording 
a  guide  to  the  construction  of  express  provi- 
sions determining  the  duty  of  the  tenant  in 
that  respect  It  is  not  to  be  assumed  that 
the  tenant's  obligation  is  enlarged  by  the 
absence  of  any  undertaking  on  the  part  of 
the  landlord.  There  may  be  occasion  for  re- 
pairs which  neither  party  can  require  the 
other  to  make.  See  Brown  v.  Burrington, 
36  Vt  40.  The  term  here  is  "ordinary  wear," 
while  the  term  used  In  certain  cases  to  be 
referred  to  Is  "ordinary  wear  and  tear" ;  but 
we  doubt  If  any  distinction  need  be  made 
between  the  two  expressions.  An  exception 
In  either  form  will  doubtless  apply  more 
naturally  to  the  gradual  deterioration  which 
results  from  use,  lapse  of  time,  and  the  op- 
eration of  the  elements.  But  it  has  been 
held,  and  seems  to  be  an  accepted  doctrine, 
that  the  words  "ordinary  wear  and  tear"  will 
cover  a  specific  and  substantial  Injury  sud- 
denly sustained  as  the  result  of  a  structural 
defect  Taylor,  L.  ft  T.  (9th  Ed)  J  360;  1 
Wash.  Real  Prop.  Ed.  356;  Hess  v.  New- 
comber,  7  Md.  325;  Macben  v.  Hooper,  73 
Md  342,  21  Atl.  67.  The  Injury  in  the  cases 
cited  was  the  falling  of  a  building  because 
of  an  inherent  defect  It  was  considered  In- 
consistent to  hold  that  a  tenant  not  respon- 
sible for  ordinary  wear  and  tear  was  bound 
to  replace  a  building  that  fell  because  of  Im- 
perfect construction. 

It  is  well  settled  that  the  age,  class,  and 
general  condition  of  the  property  when  taken 
are  to  be  considered  In  determining  the  li- 
ability of  the  tenant  under  his  covenants. 
Fobs  v.  Stanton,   76  Vt  365,  57  Atl.  942; 


Outteridge  v.  Mewyard,  7  Gar.  ft  P.  129;  9 
Bng.  Rul.  Cas.  474;  Lister  v.  Lane,  2  Q.  B. 
212;  9  Eng.  RuL  Cas.  478.  In  the  case  last 
cited  the  lessees  of  an  ancient  building  cove- 
nanted to  repair  and  maintain  the  premises 
as  often  as  occasion  should  require.  Before 
the  expiration  of  the  term  one  wall  of  the 
house  bulged  out  but  nothing  was  done  by 
way  of  repair.  It  was  afterwards  discovered 
that  the  foundation  of  the  bouse  was  a  wood- 
en platform  resting  on  a  bed  of  mud,  and 
that  the  bulging  of  the  wall  was  caused  by 
the  rotting  of  the  platform.  It  was  held 
that,  Inasmuch  as  the  defect  was  caused  by 
the  natural  operation  of  time  and  the  ele- 
ments upon  a  house  the  original  construction 
of  which  was  faulty,  the  defendants  were 
not  liable  to  make  It  good.  In  giving  judg- 
ment It  was  said:  "However  large  the  words 
of  the  covenant  may  be,  a  covenant  to  re- 
pair a  house  Is  not  a  covenant  to  give  a 
different  thing  from  that  which  the  tenant 
took  when  he  entered  Into  the  covenant" 
In  this  case  there  is  no  general  covenant 
to  repair,  and  the  covenant  to  surrender  the 
premises  in  as  good  condition  as  they  were 
in  when  taken  is  limited  by  the  exception  of 
ordinary  wear.  If  this  exception  is  consid- 
ered too  narrow  to  cover  injuries  resulting 
from  structural  defects,  the  principal  clause, 
if  not  Itself  restricted  by  construction,  will 
be  given  an  effect  altogether  beyond  Its  terms. 
The  injuries  might  be  such  that  they  could 
not  be  repaired  without  rebuilding  the  struc- 
ture or  a  substantial  part  of  It  A  construc- 
tion of  the  covenant  that  would  produce  this 
result  would  be  an  unnatural  construction 
of  the  provision  as  a  whole.  We  think  the 
injury  to  this  plate  glass,  sustained  in  the 
proper  use  of  the  building,  whether  due  to 
an  insufficient  foundation  or  to  an  improper- 
ly constructed  frame,  Is  not  an  Injury  for 
which  the  defendant  is  liable  under  his  cove- 
nant and  that  the  plaintiff  cannot  complain 
of  the  charge  given. 

The  defendant  submitted  nine  requests  to 
charge,  and  excepted  to  the  failure  to  com- 
ply with  the  requests  that  were  not  com- 
plied with,  but  without  designating  any  that 
he  claimed  were  not  compiled  with.  This 
exception  Is  too  general  to  require  considera- 
tion. Luce  v.  Hassam,  76  Vt.  450,  58  Atl. 
725. 

Defendant  was  permitted  to  ask  the  plain- 
tiff In  cross-examination  a  series  of  ques- 
tions, part  of  which  related  to  an  offer  of 
what  defendant  would  do  if  plaintiff  would 
repair  the  window  at  once,  and  part  to  an 
inability  to  bring  the  top  of  the  door  with- 
in the  casing  and  to  the  defendant's  repairs 
in  that  respect.  Both  parts  were  permissible 
cross-examination  of  the  plaintiff  on  state- 
ments made  in  his  direct — the  first  on  his 
statement  that  the  defendant  had  never  said 
anything  about  paying  for  the  window;  the 
second  on  his  statement  that  the  building 
had  not  heaved  or  settled  Dow,  a  witness 
for  the  defendant  who  had  discovered  that 
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the  frame  df  the  window  was  not  square, 
was  permitted  to  give  his  opinion  as  to  the 
cause  of  the  break.  The  witness  was  a  car- 
penter of  30  years'  standing,  who  had  had 
some  experience  in  setting  and  repairing 
plate  glass,  and  it  was  not  error  to  treat  him 
as  an  expert 
Judgment  affirmed. 


(80  Vt.  358) 

FRANCIS  BATCHELDER  &  CO.  v.  WEDGE 

(Supreme    Court    of    Vermont.    Washington. 

Oct.  21,  1007.) 

Bankruptcy— Dissolution  or  Liens  o»  At- 
tachment by  Adjudication. 

Under  Bankr.  Act  July  1,  1898,  c.  .541, 
!  67f,  30  Stat.  565  [V.  8.  Comp.  St.  1901,  p. 
3450],  providing  that  all  attachments  obtained 
within  four  months  prior  to  the  filing  -of  a  bank- 
ruptcy petition  shall  be  deemed  void  if  the  per- 
son against  whom  the  petition  is  filed  be  ad- 
judged a  bankrupt,  liens  created  by  attachments 
more  than  four  months  prior  to  the  filing  of  the 
petition  are  not  invalidated  by  the  adjudication. ■ 
[Ed.  Note.-r-For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  S  299.] 

Exceptions  from  Washington  County  Court ; 
Willard  W.  Miles,  Judge. 

Replevin  by  Francis  Batchelder  &  Co., 
against  Hiram  B.  Wedge.  Judgment  for  de- 
fendant, on  an  agreed  statement  of  facts, 
and  plaintiff  accepts.    Affirmed.    . 

Argued  before  ROWELL,  C.  J,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

M.  M.  Gordon  and  Earl  R.  Davis,  for  plain- 
tiff. Fred  A.  Howland  and  William  H.  Tber- 
iault,  for  defendant. 

WATSON,  J.  A  Hen  was  created  by  each 
of  the  attachments  more  than  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. Under  section  67f  of  the  bankrupt 
law  of  1898  (Act  Cong.  July  1,  1898,  c.  541,  30 
Stat  565  [U.  S.  Comp.  St  1901,  p.  3450])  these 
Hens  were  not  Invalidated  by  the  adjudica- 
tion. The  case  of  Thompson,  Trustee,  v. 
Fairbanks,  75  Vt  361,  56  Atl.  11,  104  Am. 
St  Rep.  899,  is  decisive  of  this  question. 
There  a  chattel  mortgage  of  more  than  four 
months'  standing  at  the  time  of  the  filing  of 
the  petition  In  bankruptcy,  and  good  at  com- 
mon law  between  the  parties,  was  Involved. 
To  perfect  his  lien  on  the  property,  the  mort- 
gagee took  possession  thereof  under  his 
mortgage  within  four  months  prior  to  the 
filing  of  the  petition.  It  was  held  that  the 
mortgage  Hen  was  not  invalidated  by  the  ad- 
judleatlon,  and  that  It  was  paramount  to  the 
rights  of  the  trustee  under  the  bankrupt  law. 
The  decision  of  this  court  was  affirmed  by 
the  Supreme  Court  of  the  United  States 
(Thompson  v.  Fairbanks,  196  U.  S.  516,  25 
Sup.  Ct  306,  49  L.  Ed.  577),  where  It  was 
further  held  that  under  the  present  bank- 
rupt act  the  trustee  takes  the  property  of  the 
bankrupt,  In  cases  unaffected  by  fraud,  in 
the  same  plight  and  condition  as  the  bank- 
rupt himself  held  It  and  subject  to  all  the 
equities  imposed  upon  It  In  the  hands  of  the 


bankrupt,  except  where  there  has  been  a 
conveyance  or  incumbrance  of  the  property 
which  is  void  as  against  the  trustee  by  some 
positive  provision  of  the  act 

It  Is  further  argued  by  the  plaintiff  that 
the  question  is  also  raised  whether  the  at- 
tachments created  liens  good  against  an  in- 
nocent purchaser  of  the  property  for  value  at 
a  public  sale  by  the  receiver  of  the  bank- 
rupt company  appointed  by  the  Circuit  Court 
of  the  United  States  and  selling  under  a 
special  order  from  that  court  But  the  case 
does  not  present  that  question.  The  record 
states  that  before  and  at  the  time  of  the  sale 
notice  was  given  to  the  plaintiff  of  the  at- 
tachments, and  that  the  receiver  sold  only 
"the  right  and  title  and  Interest"  of  the 
bankrupt  in  the  property. 

Judgment  affirmed. 

(78  N.  J.  B.  168) 

BIDDER  v.  ROBINSON  et  ux. 

(Court  of  Chancery  of  New  Jersey.     Aug.  IT, 
1907.) 

1.  Execution— Sams— Title  or  Purchase*. 

A  purchaser  at  an  execution  sale  of  the 
title  of  the  debtor  in  real  estate,  held  by  him  and 
his  wife  as  tenants  by  the  entirety  under  a  con- 
veyance executed  after  the  passage  of  the  mar- 
ried woman's  act  acquires  a  freehold,  and  the 
sheriffs  deed  gives  him  the  same  title  which  a 
deed  executed  by  the  debtor  would  have  given. 

2.  Husband  and  Wife— Conveyances— Ten- 
ants by  tue  Entirety. 

A  conveyance  of  land,  after  the  passage  of 
the  married  woman's  act,  to  husband  and  wife, 
creates  in  them  an  estate  in  entirety,  gives  to 
each  a  right  to  a  half  of  the  rents  and  profits, 
and  vests  in  each  a  freehold  estate  correspond- 
ing to  the  rights  of  each. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §§  71-89.] 

3.  Receivers— Appointment— Grounds. 

Courts  of  equity  are  averse  to  appointing 
receivers  of  land  held  by  tenants  in  common, 
who  cannot  agree  on  the  management  of  their 
estate,  though  receivers  have  Been  appointed, 
where  the  sole  object  was  to  secure  a  receiver 
and  the  collection  and  equitable  division  of  the 
rents  and  profits. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42.  Receivers,  §§  18-28.] 

4.  Execution  —  Rights  of  Purchaser  —  Ap- 
pointment or  Receiver. 

Where  a;  purchaser  at  an  execution  sale  of 
the  title  of  the  debtor  in  realty,  held  by  him  and 
his  wife  under  a  conveyance  executed  after  the 
passage  of  the  married  woman's  act,  is  excluded 
by  the  debtor  and  his  wife  from  participating 
in  the  rents,  and  the  debtor  and  his  wife,  who 
are  insolvent,  collect  the  rents,  the  purchaser 
may  obtain  a  decree  for  an  accounting,  the  pay- 
ment to  him  of  his  share  of  the  rents,  and  the 
appointment  of  a  receiver. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  §§  815-817.] 

5.  Equity— Bill— Amendment. 

A  bill  by  one, tenant  in  common  for  the 
appointment  of  a  receiver  because  of  his  ex- 
clusion from  the  possession  and  enjoyment  of 
the  land  held  in  common  may  be  amended  on  his 
application  so  as  to  contain  a  prayer  for  parti- 
tion. 

Suit  by  David  H.  Bilder  against  Edgar  S. 
Robinson  and  wife.    On  motion  for  an  ln« 
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Junction  and  receiver.    Heard  on  bill  and  af- 
fidavits and  answering  affidavit.    Granted. 

David  H.  Bllder,  for  the  motion.  Walter 
R,  Hudson,  opposed. 

STEVENSON,  V.  C.  The  conveyance  of 
land  In  question  was  made  to  the  defendants 
In  1003,  describing  them  as  "Edgar  S.  Robin- 
son and  Ottle  E.  Robinson,  his  wife,"  with- 
out any  other  words  which  throw  light  upon 
the  character  of  the  estate  which  the  gran- 
tees took.  They  became  tenants  of  an  estate 
In  entirety.  In  1906  the  Paterson  Consolidat- 
ed Brewing  Company  recovered  a  Judgment 
against  Edgar  S.  Robinson,  upon  which  the 
sheriff  levied  upon  "all  the  right,  title,  and 
Interest  of  the  said  Edgar  S.  Robinson,  in 
and  to"  the  said  land,  and  thereupon  such 
right,  title,  etc.,  were  sold  at  sheriff's  sale 
and  conveyed  to  the  complainant  by  sheriff's 
deed  dated  September  28,  1906.  The  bill 
charges  that  the  complainant  is  entitled  to 
receive  one-half  of  the  rents  in  question 
from  the  date  of  his  deed,  but  that  the  de- 
fendants, who  are  Insolvent,  totally  exclude 
him  from  possession  and  refuse  to  account 
for  his  share  of  the  rents  which  they,  the  de- 
fendants, have  collected  since  the  complain- 
ant received  bis  deed  from  the  sheriff.  The 
bill  insists  that  the  defendants  were  "seised 
In  fee  simple  of  an  estate  by  the  entirety," 
and  that  "the  defendant  Edgar  S.  Robinson 
became  entitled  to  one-half  the  rents,"  and 
that  the  complainant  by  virtue  of  his  deed 
from  the  sheriff  succeeded  to  all  the  rights 
of  the  said  Edgar  S.  Robinson.  The  bill 
prays  that  a  receiver  may  be  appointed  "pre- 
liminarily and  permanently  to  receive  the 
rents,  issues,  and  profits  of  the  said  premises 
for  the  benefit"  of  the  complainant,  "and  all 
other  persons  having  any  legal  Interest  there- 
in," that  such  rents  may  be  divided,  etc.,  and 
that  the  defendants  may  make  discovery  of 
prior  rents  collected  since  September  28, 1906, 
the  date  of  the  sheriff's  deed  to  the  com- 
plainant, and  that  an  account  may  be*  taken 
of  the  rents,  etc. 

While  the  bill  of  complaint  sets  forth  all 
the  facts  upon  which  any  possible  rights  of 
the  complainant  must  be  based,  It  does  not 
undertake  to  define,  nor  has  counsel  for  com- 
plainant In  his  argument  undertaken  to  de- 
fine, the  legal  nature  of  the  right  which  the 
Judgment  debtor,  the  husband,  had  to  receive 
one-half  of  the  rents,  issues,  and  profits  of 
the  land,  which  right  the  bill  claims  passed 
to  the  complainant  by  the  sheriff's  deed.  It 
was  urged  that  the  complainant  Is  without 
remedy  for  the  enforcement  of  his  peculiar 
right  In  a  court  of  law ;  and  hence  must  find 
his  remedy  in  a  court  of  equity.  It  was  not 
insisted  on  behalf  of  the  complainant  that 
the  deed  from  the  sheriff  passed  a  definite 
legal  estate  In  the  land.  It  seems  to  be 
plain,  however,  that  no  right  to  receive  the 
profits  of  land  not  connected  with  a  legal 
estate  in  the  land  is  leviable  upon  a  com- 


mon-law execution.  The  thing  that  was  in 
fact  levied  upon  by  the  sheriff  and  sold  and 
conveyed  to  the  complainant  was  "the  right, 
title,  and  Interest"  of  the  husband  in  this 
land.  Either  a  common-law  estate  in  lands 
passed  by  this  sheriff's  deed,  or  else  the  com- 
plainant took  nothing  whatever.  This  is  not 
a  bill  filed  by  the  Consolidated  Brewing  Com- 
pany, the  Judgment  creditor,  In  aid  of  execu- 
tion to  reach  assets  which  have  not  been 
levied  upon  and  which  in  fact  were  nonlevl- 
able.  In  order  to  give  the  complainant  any 
standing  In  this  court  on  this  bill,  it  must  ap- 
pear that  he  has  acquired  an  estate  In  the 
lands  in  question,  and,  as  no  means  whereby 
he  could  have  acquired  anything  but  a  strict- 
ly legal  estate  are  suggested,  we  are  brought 
face  to  face  with  the  very  narrow  alternative 
that  the  complainant  either  holds  some  legal 
estate  in  these  lands  or  holds  no  Interest  in 
them  whatever. 

It  seems  to  be  settled  beyond  question  in 
New  Jersey  that  the  complainant  under  the 
Judgment  and  execution  against  the  husband 
acquired  a  freehold  estate  In  this  land,  al- 
though exactly  what  the  extent  of  such  es- 
tate may  be,  whether  an  estate  for  life  or  a 
sort  of  conditional  or  determinable  fee,  seems 
to  be  a  matter  still  open  for  argument  and 
determination  Washburn  v.  Burns,  34  N.  J. 
Law,  18  (1869);  Den  v.  Gardner,  20  N.  J. 
Law,  556,  558,  45  Am.  Dec.  388  (1846).  In  or- 
der to  ascertain  the  exact  nature  of  the  com- 
plainant's legal  estate,  we  must  first  ascer- 
tain what  legal  estate  the  husband  held,  and 
to  what  extent  such  estate  was  capable  of 
being  levied  upon  and  sold  under  a  Judgment 
recovered  against  him  In  a  court  of  law.  All 
the  authorities  agree  that  during  the  Joint 
lives  of  the  husband  and  wife  the  husband, 
according  to  the  common  law,  was  "entitled 
to  the  use  and  possession  of  the  property," 
and  that  he  could  transfer  his  Interest,  and, 
according  to  the  great  weight  of  authority, 
the  same  could  be  seized  and  sold  under  exe- 
cution against  him.  Whether  the  husband 
could  convey  an  estate  In  fee  which  his  gran- 
tee would  hold  subject  to  the  wife's  right 
of  survivorship  Is  a  matter  about  which  there 
seems  to  be  some  difference  of  opinion,  and 
also  great  vagueness  of  statement  among  the 
authorities.  Inasmuch  as  the  husband  In 
theory  of  law  held  the  entire  estate  In  fee, 
and,  unlike  the  wife,  was  under  no  general 
Incapacity  to  make  conveyances  of  land,  It 
would  seem  to  follow  that  the  husband  could 
by  his  deed  convey  the  estate  which  he  held, 
viz.,  an  estate  In  fee  subject  only  to  be  de- 
feated In  case  his  wife  should  survive  him. 
There  are  authorities  which  distinctly  de- 
clare the  power  of  the  husband  to  make  such 
a  conveyance.  1  Washburn  on  R.  (6th  Ed.) 
913;  Preeman  on  Co.  Ten.  &  Par.  (2d  Ed.) 
75 ;  Ames  v.  Norman,  4  Sneed  (36  Tenn.)  683, 
70  Am.  Dec.  269  (1875) ;  Berrlgan  v.  Fleming, 
2  Lea  (70  Tenn.)  271  (1879).  Of  course,  we 
are  not  considering  the  effect  which  the  hus- 
band's deed  may  have  to  pass  an  after-ac- 
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quired  estate  by  way  of  estoppel.  The  point 
under  consideration  Is  the  effect  of  the  deed 
at  the  time  when  it  Is  delivered — the  extent 
aud  nature  of  the  estate  which  it  then  pass* 
es  to  the  grantee.  The  courts  of  the  state 
of  New  York  seem  to  have  settled  the  law  of 
that  state  In  favor  of  the  right  of  the  hus- 
band to  convey  not  only  a  life  estate,  but  the 
fee,  subject  to  the  wife's  right  of  survivor- 
ship, but  the  decisions  apparently  are  based 
upon  the  statute  of  the  state  of  New  York  in 
relation  to  the  conveyance  of  estates  in  ex- 
pectancy. Hiles  v.  Fisher,  67  Hun,  229,  22  N. 
Y.  Supp.  795  (1893),  on  appeal  144  N.  Y.  306, 
39  N.  E.  337,  30  L.  R.  A.  305,  43  Am.  St.  Rep. 
762  (1895).  The  sheriff's  deed  to  the  complain- 
ant In  this  case  passed  the  same  title  which 
a  deed  of  bargain  and  sale  executed  by  the 
judgment  debtor,  Mr.  Robinson,  would  have 
passed.  3  Gen.  St.  p.  2980,  §  7;  P.  L.  1799, 
p.  386,  §  12 ;  1  Nevlll,  p.  280 ;  Hackensack  Sav- 
ings Bank  v.  Morse,  46  N.  J.  Eq.  161,  18  Atl. 
367;  Brady  v.  Carteret  R.  Co.,  67  N.  J.  Eq. 
641,  60  Atl.  938,  110  Am.  St  Rep.  502.  It 
may  be  noted,  however,  that  our  statute  au- 
thorizing the  transfer  of  estates  In  expect- 
ancy is  made  inapplicable  by  an  express  pro- 
viso to  sales  of  real  estate  under  executions. 
Laws  1851,  p.  282;  1  Gen.  St  p.  881,  5  138. 

It  will  not  be  necessary  in  this  case  in  my 
opinion  to  determine  the  exact  extent  of 
the  freehold  estate  which  the  complainant 
would  have  taken  under  the  sheriff's  deed  to 
him  prior  to  the  act  of  1852,  in  relation  to 
married  women.  Nor  Is  It  necessary  to  de- 
termine the  extent  of  the  estate  which  the 
complainant  now  holds.  It  is  settled  law 
that  prior  to  our  legislation  In  regard  to 
married  women  the  complainant  under  the 
common  law  would  have  taken  at  least  a 
freehold  estate  during  the  joint  lives  of  the 
husband  and  wife,  these  two  defendants. 
This  freehold  estate,  if  it  be  considered  dis- 
associated from  the  estate  in  the  entire  fee, 
which  the  husband  also  held  in  theory  of 
law,  corresponds  exactly  with  the  freehold 
estate  which  the  husband  took  in  all  lands 
of  which  the  wife  alone  was  seised.  It  is 
equally  well  settled  that  the  estate  in  fee 
which  the  husband  held  had  all  the  qualities 
of  an  absolute  estate  upon  the  death  of  the 
wife  in  the  lifetime  of  the  husband,  and  may 
be  said,  without  going  Into  the  metaphysics 
of  the  situation,  to  come  to  an  end  and  dis- 
appear wholly  upon  the  wife's  surviving  the 
husband.  Whether  apart  from  the  benefit  of 
any  estoppel  in  the  husband's  deed,  and  of 
any  statutory  authorization  for  the  convey- 
ance of  estates  in  expectancy,  the  husband's 
conveyance  of  all  his  right  title,  and  interest 
would  or  would  not  transfer  to  the  grantee 
the  husband's  estate  in  fee  subject  to  be  de- 
feated by  the  survivorship  of  the  wife,  is  a 
point  which  I  do  not  think  necessary  to  de- 
cide In  this  case.  Assuming  that  such  estate 
would  so  pass  by  the  voluntary  conveyance 
of  the  husband,  the  further  question  whether 
It  would  also  pass  by  a  sheriff's  deed  under 


a  Judgment  against  the  husband  may  also 
be  left  undecided. 

Whatever  may  be  the  true  view  as  to  the 
status  of  the  fee  of  land  held  by  a  husband 
and  wife  as  tenants  in  entirety,  it  seems  to 
me  that  the  nature  and  extent  of  their  re- 
spective' Interests  and  estates  during  their 
joint  lives  have  been  rendered  sufficiently 
definite  and  certain  for  all  present  purposes 
by  the  decision  of  the  Court  of  Errors  and 
Appeals  In  the  case  of  Buttlar  v.  Rosenblath, 
42  N.  J.  Eq.  651,  9  Atl.  695,  59  Am.  Rep.  52 
(1887).  At  first  the  view  seems  to  have  pre- 
vailed that  the  married  woman's  act  of  1852, 
If  logically  applied,  had  the  effect  to  abolish 
the  ancient  estate  by  the  entirety,  and  to 
substitute  for  the  same  the  ordinary  tenancy 
In  common.  Kip  v.  Kip,  33  N.  J.  Eq.  213 
(1880);  Rosenblath  v.  Buttlar,  7  N.  J.  Law  J. 
143  (1884).  The  decisions  in  this  state  and  In 
other  states  In  law  and  in  equity  dealing 
with  the  effect  of  legislation  in  regard  to 
married  women  I  think  admonish  us  to  be 
cautious  in  drawing  what  we  think  are  logic- 
al inferences  from  the  establishment  of  these 
new  statutory  rules.  In  the  case  of  Buttlar 
v.  Rosenblath,  above  cited,  the  Court  of  Er- 
rors and  Appeals  held  that  our  New  Jersey 
legislation  in  regard  to  married  women  has 
not  abolished  the  estate  in  entirety,  and  does 
not  "change  or  modify  In  any  wise  the  sig- 
nification or  effect  of  terms  used  In  common- 
law  conveyances."  The  estate  in  entirety 
still  remains,  but  the  married  woman  is  no 
longer  obliged  to  surrender  to  her  husband 
the  entire  rents  and  profits  of  the  land.  The 
husband  has  a  right  to  one  half  and  the  wife 
has  a  right  to  the  other  half.  Creditors  of 
the  husband  no  longer  can  appropriate  the 
entire  rents  and  profits,  but  they  can  ap- 
propriate the  husband's  share.  The  opinion 
of  the  court  at  the  conclusion  expressly  states 
that  "the  just  construction  of  this  legislation 
[married  woman's  act],  and  the  one  in  har- 
mony with  its  spirit  and  general  purpose,  Is 
that  the  wife  is  endowed  with  the  capacity 
dnring  the  joint  lives  to  hold  In  her  posses- 
sion as  a  single  female  one-half  of  the  estate 
In  common  with  her  husband,  and  that  the 
right  of  survivorship  still  exists  at  common 
law."  The  judgment  creditor  of  the  husband 
was  allowed  to  appropriate  the  husband's 
interest  but  whether  the  estate  thus  appro- 
priated did  or  did  not  include  the  husband's 
right  of  survivorship  does  not  appear,  and 
apparently  was  a  question  not  presented  for 
adjudication.  It  would  seem  that  the  doc- 
trine is  thus  established  in  New  Jersey  that 
a  conveyance  to  a  husband  and  wife  gives 
the  wife  a  legal  estate  for  their  joint  lives 
as  a  tenant  in  common  with  her  husband.  It 
is  a  general  principle  of  ancient  application 
that  a  right  to  the  use  and  enjoyment  of  the 
entire  Income  and' profits  of  real  estate  im- 
plies a  legal  estate  sufficient  to  support  such 
right  The  ancient  freehold  estate  which  the 
husband  took  at  the  common  law  In  his  wife's 
lands  bad  Its  origin  in  this  principle.    When 
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the  common  law  gave  the  husband  the  right 
to  the  sole  use  and  possession  of  lands  held 
by  himself  and  wife  as  tenants  of  the  entire- 
ty, a  corresponding  freehold  estate  necessa- 
rily went  with  this  right  whether  such  estate 
can  be  deemed  as  existing  as  a  distinct  life 
estate,  or  must  be  regarded  as  part  of  the 
estate  In  fee  which  the  husband  held.  When 
our  statute  prevents  the  husband  from  ap- 
propriating the  entire  rents  and  profits,  and 
vests  In  the  wife  an  equal  right  with  him  to 
receive  and  enjoy  those  rents  and  profits,  It 
follows  that  a  freehold  estate  must  be  recog- 
nized as  vesting  In  the  wife  corresponding 
with  her  right  to  enjoy  the  rents  and  profits, 
and  a  similar  freehold  estate  must  be  recog- 
nized as  vested  In  the  husband  corresponding 
with  his  right  This  seems  to  be  the  plain 
result  of  the  decision  of  the  Court  of  Errors 
and  Appeals  in  the  Buttlar  Case. 

The  last  question  to  be  discussed  Is  wheth- 
er upon  the  case  made  out  on  this  bill  and 
affidavits  annexed,  and  the  affidavit  of  the 
defendants,  a  receiver  should  be  appointed. 
The  bill  does  not  pray  for  partition,  although 
It  seems  to  set  forth  a  case  upon  which  the 
complainant  would  be  entitled  to  partition  of 
the  life  estate  held  In  common  if  he  prayed 
for  such  relief.  The  bill,  however,  contains 
a  general  prayer  for  relief,  and,  if  the  com- 
plainant should  desire  to  obtain  a  decree  for 
partition,  and  is  entitled  to  use  this  suit  for 
that  purpose,  a  special  prayer  for  such  relief 
If  necessary  might  be  supplied  by  an  appro- 
priate amendment.  As  yet,  however,  the 
suit  is  not  for  partition.  It  is  a  suit  by  one 
tenant  in  common  to  have  a  receiver  appoint- 
ed because  of  his  total  exclusion  from  the 
possession  and  enjoyment  of  the  land  held  In 
common,  while  his  co-tenants  who  are  Insol- 
vent are  appropriating  the  entire  rents  and 
profits.  Courts  of  equity  are  averse  to  ap- 
pointing receivers  of  land  held  by  tenants  In 
common  who  cannot  agree  upon  the  manage- 
ment of  their  estate.  High  on  Bee.  f  603. 
In  some  cases,  however,  receivers  have  been 
appointed  apparently  where  the  sole  object 
of  the  bill  was  to  secure  the  appointment  of 
a  receiver  and  the  collection  and  equitable 
division  of  the  rents  and  profits  through 
such  receiver  under  the  direction  of  the 
court.  High  on  Bee.  {{  608-605.  I  shall  not 
undertake  to  discuss  this  narrow  head  of  eq- 
uity Jurisdiction,  assuming  that  it  exists  in 
New  Jersey.  A  court  of  equity  certainly 
should  be  cautious  In  undertaking  perma- 
nently through  a  receiver  or  otherwise  to 
collect  the  rents  of  land  held  by  tenants  in 
common  and  equitably  divide  the  same 
among  them  merely  because  they  disagree 
among  themselves,  and  thereby  become  in- 
capable of  attending  to  this  business  for 
themselves  in  a  satisfactory  manner.  When 
no  partition  Is  prayed  for,  although  It  appears 
that  the  land  held  in  common  is  capable  of 
partition,  or,  being  Incapable  of  partition,  is 
of  such  character  and  is  so  related  to  the 
parties  that  a  sale  thereof  and  division  of 


the  proceeds  will  accomplish  Justice,  this 
court,  it  seems  to  me,  should  be  extremely 
cautious  in  establishing  what  might  be  a 
permanent  receivership  for  the  administra- 
tion of  the  land  held  In  common.  A  court 
of  equity  will  not  carry  on  a  partnership 
business  through  a  receiver  in  a  suit  in  which 
a  dissolution  is  not  sought  merely  because 
the  partners  disagree,  or  because  the  com- 
plainant partner  is  excluded.  I  do  not,  how- 
ever, have  to  pass  upon  this  question  be- 
cause the  application  for  a  receiver  does  not 
stand  alone  upon  the  total  exclusion  of  the 
complainant  and  the  insolvency  of  the  de- 
fendants. The  bill  shows  that  the  defendants 
have  collected  and  appropriated  to  their  own 
use  the  rents  of  the  property  ever  since  the 
complainant's  title  accrued,  which  was  nearly 
10  months  before  the  bill  was  filed,  and  are 
still  collecting  and  appropriating  those  rents, 
and  the  bill  prays  for  an  accounting  of  rents 
so  collected.  The  receivership  applied  for 
therefore  is  not  the  sole  object  of  the  suit, 
but  is  to  some  extent  ancillary  to  the  decree 
for  an  accounting  and  the  ascertainment  and 
payment  of  the  complainant's  share  of  the 
rents  collected.  A  receiver  will  be  appointed 
and  the  Injunction  restraining  the  defendants 
from  collecting  the  rents  will  be  continued. 

If  the  complainant  desires  to  amend  bis 
bill  so  as  to  pray  for  partition,  he  may  make 
such  application  upon  the  settlement  of  the 
order  which  will  now  be  made,  and  there- 
upon any  objection  to  allowing  such  amend- 
ment will  be  duly  considered. 


a*  N.  J.  B.  262) 

ARNOLD  et  al.  v.  SHARING  et  al. 

(Court  of  Chancery  of  New  Jersey.     Sept.  4, 
1007.) 

1.  Corporations  —  Fraudulent    Transac- 
tions—Waives. 

Neither  a  corporation  nor  a  shareholder  on 
its  behalf  can  complain  of  a  fraudulent  transac- 
tion to  which  all  the  stockholders  assented  with 
full  knowledge  of  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12.  Corporations,  §§  1554-1567.] 

2.  Save  —  Stockholders  —  Transferee  or 
Shares— Rights. 

A  subsequent  transferee  of  shares  in  a  cor- 
poration, who  was  deceived  by  false  representa- 
tions touching  the  capitalization  of  the  com- 
pany, sustains  an  injury  purely  personal  to 
himself,  and  not  to  the  collective  rights  of  the 
stockholders. 

3.  Same— Real  Party  in  Interest. 

The  principle  that  a  corporation  cannot 
complain  of  a  transaction  to  which  all  of  its 
stockholders  assented  is  inapplicable  unless  the 
assent  was  that  of  the  real  party  in  interest 

4.  Same— Promoters— Fraud — Trustees. 

Defendants,  as  promoters  of  a  consolidated 
corporation,  procured  options  for  the  purchase 
of  the  property  to  be  consolidated  for  $1,400,- 
000,  and,  representing  that  the  cost  off  these  as- 
sets was  $1,900,000,  organized  a  syndicate  to 
raise  such  amount,  under  an  agreement  by 
which  the  syndicate  members  were  to  receive 
syndicate  shares  each  exchangeable  for  $10,000 
of  the  mortgaged  bonds  of  the  new  company, 
which  was  to  mortgage  Its  assets  for  $2,500,000. 
and   $10,000  of  stock  as  a  bonus;    the  total 


Digitized  by 


Google 


832 


67  ATLANTIC  BEPORTBR. 


(N.J. 


capitalization  being  $5,000,000.  Held,  that  the 
members  of  the  syndicate  in  effect  were  the 
stockholders  of  the  new  company  for  whom  the 
promoters  acted  as  trustees,  and  that  the  pro- 
moters were  therefore  accountable  to  them  for 
the  secret  profit  made  by  them  in  the  purchase 
of  the  assets. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  08.] 

5.  Same— Right  to  Sue. 

The  new  corporation  having  refused  to  sue 
the  promoters  to  recover  such  profit,  transferees 
of  stock  were  entitled  to  sue  in  their  capacity 
as  stockholders  on  behalf  of  the  corporation  on 
grounds  of  public  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §g  784-796.] 

6.  Same  —  Overvaluation  of  Peopebtt  — 
Fbaud. 

Stock  in  a  corporation  issued  as  a  bonus 
with  the  sale  of  bonds  or  stock  issued  through 
the  means  of  overvaluation  of  the  property  is 
not  necessarily  fraudulent  as  between  the  stock- 
holders, in  the  absence  of  intervening  rights  of 
creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  12,  Corporations,  §8  444-456.] 

7.  Sake— Parties. 

In  a  suit  to  recover  illegal  profits  made  by 
promoters  in  the  organization  of  a  corporation, 
the  nonjoinder  of  a  trust  company  alleged  to 
have  participated  in  the  fraud  cannot  be  made 
a  ground  for  demurrer  to  the  bill. 

8.  Same— Amendment. 

Where  complainants  were  entitled  to  sue 
in  their  capacity  as  stockholders  of  a  corpora- 
tion to  recover  illegal  profits  made  by  promoters, 
and  the  bill  prayed  that  defendants  be  decreed 
to  pay  such  profits  to  the  corporation,  an  al- 
legation describing  plaintiffs  as  "stockholders 
and  bondholders"  of  the  company,  and  as  filing 
the  bill  for  and  on  behalf  of  themselves  and  all 
other  bondholders  and  stockholders,  other  than 
the  defendants,  of  the  corporation,  who  should 
come  in  and  contribute  to  the  expense  of  the 
suit,  should  be  amended  by  eliminating  the  word 
"bondholders." 

Bill  by  Thomas  J.  Arnold  and  others 
against  Frederick  F.  Searing  and  others. 
On  demurrers  to  the  bill.    Overruled. 

Humphreys  &  Sumner,  for  complainants. 
Griggs  &  Harding,  for  defendants  Searing 
and  Fairchild.  Collins  &  Corbin,  for  defend- 
ant Bell. 

LEAMING,  V.  O.  The  bill  is  filed  by  com- 
plainants, as  stockholders  of  the  Passaic 
Steel  Company,  to  compel  defendants  to  re- 
store to  that  corporation  certain  secret  prof- 
its alleged  to  have  been  fraudulently  receiv- 
ed by  defendants  as  its  promoters.  The  de- 
murrers filed  by  defendants  assert  that  any 
right  of  action  based  upon  the  fraud  alleged 
In  the  bill  is  purely  personal  to  complainants, 
and  not  a  right  which  may  be  asserted  by 
complainants  in  behalf  of  the  corporation. 
This  contention  on  the  part  of  demurrants 
is  based  on  the  claim  that  under  the  aver- 
ments of  the  bill  complainants  cannot  be 
treated  as  original  nonassenting  stockholders 
of  the  Passaic  Steel  Company,  but  that,  on 
the  contrary,  the  stock  now  held  by  complain- 
ants must  be  treated  as  stock  the  owners  of 
which,  at  the  organization  of  that  corpora- 
tion, assented  to  the  acts  now  complained  of. 


The  bill  alleges  that  defendants  while 
holding  an  option  for  the  purchase  of  the  en- 
tire capital  stock  of  the  Passaic  Rolling  Mill 
Company  (hereinafter  referred  to  as  the  old 
company),  for  $1,400,000,  became  the  promot- 
ers of  a  corporation  to  be  formed  to  be 
known  as  the  Passaic  Steel  Company  (herein- 
after referred  to  as  the  new  company)  to 
acquire  the  assets  of  the  old  company.  The 
money  with  which  the  stock  of  the  old  com- 
pany was  to  be  acquired  by  the  new  com- 
pany was  to  be  raised  by  the  means  of  com- 
plainants and  others  becoming  members  of 
a  "syndicate,"  and  each  member  of  the  syn- 
dicate paying  cash  for  syndicate  shares  at  a 
price  which  would  realize  an  aggregate  fund 
of  $1,000,000.  This  latter  amount  of  cash 
defendants  falsely  represented  to  complain- 
ants and  the  other  contributing  syndicate 
members  as  the  amount  for  which  the  stock- 
holders of  the  old  corporation  had  agreed  to 
sell  its  entire  capital  stock.  The  new  com- 
pany was  incorporated  and  organized  by  de- 
fendants, and  Its  capital  stock  was  Issued 
(except  as  to  30  shares  subscribed  for  by 
defendants  in  the  certificate  of  Incorpora- 
tion) through  the  medium  of  a  merger  agree- 
ment between  the  old  and  new  companies. 
Prior  to  the  date  of  the  merger  agreement, 
all,  or  nearly  all,  of  the  stock  of  the  old 
company  had  been  acquired  or  controlled  by 
defendants  with  the  money  paid  in  by  com- 
plainants and  the  other  syndicate  members. 
By  the  merger  agreement  the  old  company 
became  merged  In  the  new,  and  the  stock- 
holders of  the  old  company  became  entitled 
to  the  stock  of  the  new  to  the  amount  named 
In  the  merger  agreement,  and  the  stockhold- 
ers of  the  new  company  retained  the  stock 
then  held  by  them,  which  latter  stock  was, 
as  stated,  merely  the  80  shares  subscribed 
for  by  defendants  in  the  certificate  of  in- 
corporation. While  the  bill  does  not  specif- 
ically state  whether  all  of  the  stock  which 
under  the  terms  of  the  merger  agreement 
went  to  the  stockholders  of  the  old  company 
was  In  fact  so  .  issued,  and  a  portion  of  It 
afterwards  transferred  to  complainants  and 
other  syndicate  members,  or  whether  a  part 
of  it  was  issued  directly  to  the  syndicate 
members,  the  fair  inference  may  be  said  to 
be  that  the  former  plan  was  adopted.  It  will 
thus  be  observed  that  all  persons  to  whom 
the  stock  of  the  new  company  was  originally 
issued — that  Is,  all  of  the  stockholders  of  the 
two  consolidating  corporations — were  assent- 
ing parties  to  the  transaction  with  full  knowl- 
edge of  the  amount  for  which  the  old  com- 
pany's assets  were  sold.  This  being  so,  the 
question  arises  whether  complainants,  who 
appear  to  hold  a  part  of  the  stock  so  issued, 
are  entitled  to  complain  that  the  new  com- 
pany, as  such,  was  injured  by  reason  of  the 
false  representations  made  by  defendants  to 
the  syndicate  members. 

There  appears  to  be  no  dissent  to  the  gen- 
eral proposition  that  a  corporation  cannot 
complain  of  a  transaction  to  which  all  of 
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its  stockholders  assent  with  full  knowledge 
of  the  facts;  and,  if  the  corporation  cannot 
complain,  It  necessarily  follows  that  a  share- 
holder cannot  on  behalf  of  the  corporation. 
It  also  appears  to  be  well  settled  that  a  sub- 
sequent transferee  of  shares  who  Is  deceived 
by  false  representations  touching  the  capi- 
talization of  a  company  sustains  Injury  pure- 
ly personal  to  himself.  Such  au  injury  Is 
not  to  the  collective  rights  of  the  stockhold- 
ers. Morawetz  on  Private  Corporations,  IS 
280,  291,  282.  But  the  principle  that  a  cor- 
poration cannot  complain  of  a  transaction 
to  which  all  of  its  stockholders  assent  neces- 
sarily embodies  the  idea  that  the  assent  is 
upon  the  part  of  the  real  parties  In  inter- 
est One  who  In  fact,  though  not  in  form, 
occupies  the  position  of  a  nonassentlng  stock- 
holder, should  not  on  any  theory  of  unani- 
mous consent  be  barred  the  assertion  of  his 
rights  as  such.  The  real  relation  of  com- 
plainants to  the  new  corporation  at  the  time 
of  the  merger  is,  in  my  Judgment,  dependent 
upon  an  accurate  conception  of  the  syndicate 
agreement  already  briefly  referred  to.  If 
that  agreement  was  in  effect  a  mere  engage- 
ment upon  the  part  of  defendants  to  sell  to 
the  syndicate  members  certain  stock  of  a 
proposed  corporation  to  be  capitalized  in  a 
defined  manner,  any  injuries  sustained  by 
the  syndicate  members  by  reason  of  mis- 
representations upon  the  part  of  defendants 
touching  the  cost  or  value  of  the  assets 
which  the  proposed  corporation  was  to  own 
might  well  be  urged  as  injuries  purely  per- 
sonal to  the  persons  to  whom  the  false  repre- ' 
sentations  were  made,  as  distinguished  from 
injuries  to  the  collective  rights  of  stockhold- 
ers, and  that  such  false  representations  could 
not  be  made  the  basis  of  a  suit  of  this  na- 
ture. But  the  syndicate  transaction,  as  de- 
fined by  the  bill,  embodied  other  essential 
elements.  The  money  supplied  by  the  syndi- 
cate contributors  was  not  money  for  the  pur- 
-chase  of  stock  from  defendants,  but  was  the 
money  with  which  the  assets  of  the  old  com- 
pany were  to  be  acquired  by  the  new.  It 
was  the  money  which  was  In  effect  to  form 
the  capital  of  the  new  company  with  which 
it  was  to  acquire  the  assets  of  the  old.  De- 
fendants were  not  selling  to  the  syndicate 
members  anything  which  they  owned  or  were 
to  own.  The  so-called  syndicate  was  merely 
an  aggregation  of  persons  whom  defendants 
Induced  to  supply  these  funds  for  the  pur- 
pose named.  The  "syndicate  shares"  refer- 
red to  by  the  bill  as  sold  by  defendants  to 
the  several  syndicate  members  simply  repre- 
sented the  proportionate  parts  which  the 
several  syndicate  members  were  to  own  iu 
the  aggregate  amount  of  stock  and  bonds 
of  the  new  company,  capitalized  on  the  basis 
proposed,  which  was  to  go  to  the  syndicate 
members.  In  selling  syndicate  shares,  de- 
fendants were  in  effect  soliciting  contribu- 
tions to  the  capital  of  the  new  company. 
They  were  In  no  sense  vendors  or  parties 
to  a  contract  of  sale.  While  the  members 
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of  the  syndicate  did  not  sign  any  formal  sub- 
scription for  the  stock  of  the  new  company, 
and  may  not  have  received  their  stock  di- 
rectly from  the  new  company,  they  in  fact 
supplied  the  money  which  was  to  form  the 
capital  of  the  new  company  with  which  it 
was  to  acquire  the  assets  of  the  old  and  on 
which  its  stock  Issue  was  to  be  based.  The 
method  in  which  this  was  to  be  accomplished 
was  intrusted  by  the  syndicate  members  to 
defendants.  Under  these  conditions,  the 
.-members  of  the  syndicate  must  be  regarded 
as  equitably  the  original  subscribers  for  this 
stock  to  essentially  the  same  extent  as  though 
the  transaction  had  consisted  of  formal  stock 
subscriptions  by  the  several  syndicate  mem- 
bers. The  syndicate  members  thus  became 
the  real  parties  in  interest.  They  were,  in 
substance,  the  stockholders,  even  though  the 
transaction  was  managed  in  such  manner  and 
took  such  form  that  at  the  time  of  the  con- 
solidation of  the  two  companies  the  syndicate 
members  did  not  appear  on  the  face  of  the 
transaction  as  parties  In  interest;  To  them 
(the  syndicate  members)  defendants  repre- 
sented that  they  held  options  covering  the 
assets  of  the  old  company  at  $1,900,000, 
when  lu  truth  the  options  called  for  but 
$1,400,000,  and  the  latter  amount  was  the 
amount  actually  paid,  with  the  result  that 
defendants  received,  and  the  new  company 
lost,  the  benefit  of  the  difference,  as  the 
money  was  supplied  by  the  syndicate  mem- 
bers for  the  new  company.  The  syndicate 
members  intrusted  defendants  with  the  or- 
ganization of  the  new  company  in  a  way 
that  should  carry  out  the  plans  proposed.  In 
carrying  out  these  plans,  defendants  oper- 
ated with  a  free  hand  and  completed  the  or- 
ganization of  the  new  company  and  made 
the  distribution  of  Its  stock  and  bonds  among 
the  syndicate  members  without  restraint, 
controlling  tbe.  boards  of  directors  of  both 
the  old  and  the  new  companies  at  the  time 
of  the  merger  agreement.  I  think  the  hill . 
clearly  discloses  that  defendants  were  essen- 
tially trustees  for  the  members  of  the  syndi- 
cate; and  their  fiduciary  relation  necessari- 
ly extended  to  the  new  corporation  which 
they  were  promoting,  not  alone  as  Its  pro- 
moters, but  also  because  It  Is  quite  Impos- 
sible to  distinguish  between  the  syndicate 
members  and  the  proposed  corporation  which 
they  were  capitalizing.  The  Injury  to  com- 
plainants through  tbe  false  representations 
made  by  defendants  was,  in  my  judgment,  an 
Injury  to  them  in  their  corporate  rights. 

Demurrants  also  urge  that  complainants 
came  Into  court  without  clean  hands  and  can- 
not In  consequence  ask  the  affirmative  aid  of 
this  court.  This  claim  necessitates  an  exam- 
ination of  other  details  of  the  syndicate 
agreement.  By  the  syndicate  agreement  there 
were  to  be  2,000  syndicate  shares  of  the  par 
value  of  $10,000  each,  making  a  total  of  $2,- 
000,000.  Each  syndicate  share  was  to  be 
exchangeable  for  $10,000  of  the  mortgage 
bonds  of  the  proposed  new  company  (the 
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mortgage  to  be  for  $2,500,000),  and  for  $10,- 
000  of  stock  of  the  proposed  new  company; 
total  stock  to  be  $5,000,000.  The  bill  avers 
that  of  the  $10,000  In  mortgage  bonds  and 
$10,000  In  stock,  which  each  $10,000  syndicate 
share  was  to  receive,  the  stock  was  regarded  as 
a  "bonus."  These  syndicate  shares  of  $10,000 
each  were  to  be  taken  by  the  members  of  the 
syndicate  for  $9,500  In  cash,  which  made  the 
total  cash  to  be  paid  in  by  the  syndicate 
members  $1,900,000;  that  being  the  amount 
represented  by  defendants  as  the  amount  to 
be  paid  to  the  owners  of  the  stock  of  the  old 
company.  It  will  thus  be  seen  that  the  plan 
contemplated  by  the  syndicate  members  was 
that  the  new  company  should  take  over  the 
assets  of  the  old  by  the  purchase  of  those  as- 
sets with  the  $1,900,000  provided  by  the  syn- 
dicate members,  and  issue  mortgage  bonds 
to  the  syndicate  members  for  $2,000,000,  and 
bonus  stock  for  a  like  amount.  Is  there  to 
be  found  In  this  plan  such  unconscientious 
conduct  as  will  operate  as  a  bar  to  equitable 
relief  at  the  instance  of  complainants?  I 
think  not  Stock  Issued  as  a  bonus  with  the 
sale  of  bonds,  or  stock  Issued  through  the 
means  of  overvaluation  of  property,  cannot 
properly  be  regarded  as  necessarily  issued 
fraudulently.  In  the  absence  of  Intervening 
rights  of  creditors,  such  transactions  appear 
to  have  been  generally  supported  by  the 
courts,  unless  positive  fraud  has  been  clearly 
established,  notwithstanding  the  constitution- 
al and  statutory  provisions  of  many  of  the 
states  designed  to  secure  a  proper  relation- 
ship between  the  capital  stock  and  the  as- 
sets of  corporations.  See  1  Cook  on  Corp.  If 
46,  47,  where  the  authorities  at  common  law 
and  under  the  statutes  and  Constitutions 
of  the  several  states  are  collected.  Scovill  v. 
Thayer,  105  U.  8.  143,  153,  26  L.  Ed.  968; 
Hebberd  v.  Southwestern  Land  ft  Cattle  Co., 
65  N.  J.  Eq.  18,  36  AtL  122,  127.  Complain- 
ants are  de  facto  stockholders.  The  manage- 
ment of  the  corporation  will  not  sue.  To 
whatever  extent  the  syndicate  plan  may  be 
said  to  be  violative  of  the  spirit  of  our  legis- 
lation touching  the  Issuance  of  stock,  I  think 
the  case  presented  by  the  bill  is  one  in  which 
public  policy  may  be  said  to  be  promoted  by 
allowing  complainants  to  sue  In  behalf  of  the 
corporation  for  the  restoration  of  the  assets 
alleged  to  have  been  fraudulently  appropriat- 
ed by  defendants.  1  Pomeroy's  Eq.  Juris.  I 
403. 

The  failure  of  complainants  to  make  the 
Citizens'  Trust  Company  a  defendant  is  also 
urged  by  demurrants  as  fatal  to  the  bill. 
The  bill  does  not  aver  that  the  Citizens'  Trust 
Company  was  a  party  to  the  fraud.  But  even 
regarding  that  company  as  a  co-conspirator 
and  participator  in  the  results,  the  nonjoin- 
der cannot  be  made  a  ground  of  demurrer. 
Stockton,  Receiver,  r.  Anderson,  40  N.  J.  Eq. 
486,  4  Atl.  612. 

Another  ground  of  demurrer  Is  that  com- 
plainants, In  the  introductory  part  of  the 
bill,  describe  themselves  as  stockholders  and 


bondholders  of  the  Passaic  Steel  Company, 
and  as  filing  the  bill  "for  and  on  behalf  of 
themselves  and  all  other  bondholders  and 
stockholders  (other  than  the  defendants)  of 
said  company  who  shall  come  In  and  con- 
tribute to  the  expense  of  this  suit."  But  it 
will  be  seen  that  the  theory  of  tbe  bill  Is 
that  of  a  stockholders'  bill.  Tbe  specific  re- 
lief prayed  for  is  tbat  defendants  may  be  de- 
creed to  be  liable  to  tbe  Passaic  Steel  Compa- 
ny for  the  secret  profits  which  they  made 
while  acting  as  promoters  of  that  company, 
and  that  they  may  be  decreed  to  pay  the 
same  to  that  corporation.  It  is  manifest  that 
complainants  nave  no  standing  in  tbe  suit, 
except  in  their  capacity  as  stockholders,  and 
that  they  have  not  Intended  to  assert  rights 
in  any  other  capacity  or  for  the  benefit  of 
merely  such  persons  as  were  both  bondhold- 
ers and  stockholders.  I  think  the  language 
of  the  bill  above  quoted  should  be  treated  as 
an  inadvertence,  and  that  the  bill  should  be 
considered  as  amended  by  the  elimination  of 
tbe  word  "bondholders,"  wherever  It  appears 
In  the  Introductory  part  of  tbe  bill.  This  re- 
quest was  made  by  complainants  at  the  hear- 
ing and  should  be  allowed. 

The  other  grounds  of  demurrer  were  not 
urged  at  the  bearing  and  will  not  be  consid- 
ered. 

I  will  advise  a  decree  overruling  the  de- 
murrers. 

(7»  N.  J.  B.  26» 

HELLMAN  et  al  v.  PENNSYLVANIA  ELEC- 
TRIC VEHICLE  CO.  et  al. 
(Court  of  Chancery  of  New  Jersey.     Sept.  20, 
1907.) 

L  Corporations  —  Preferred    Stock— Pref- 
erence on  Dissolution. 

Preferred  stock  is  not  entitled  to  a  pref- 
erence in  the  distribution  of  the  surplus  assets 
of-  the  corporation  on  Its  dissolution,  in  the 
absence  of  a  provision  to  the  contrary  in  the 
statutes  or  in  tbe  contract  under  which  the  pre- 
ferred stock  was  issued. 

2.  Same— Statutes— Construction. 

Under  Rev.  Corp.  Act  1896  (P.  L.  1896. 
pp.  280,  283,  304,  c.  185)  IS  8,  18,  86,  requiring 
the  certificate  of  incorporation  to  describe  the 
different  classes  of  stock,  authorizing  corpora- 
tions to  create  different  kinds  of  stock  with 
preferences,  and  declaring  that  in  the  distribu- 
tion of  the  assets  of  a  corporation  tbe  surplus 
funds  after  payment  of  the  creditors  and  the 
preferred  stockholders  may  bn  divided  among 
the  general  stockholders,  when  considered  in 
connection  with  the  history  of  legislation  on  the 
subject  as  embodied  fn  Rev.  Corp.  Act  1875 
(Revision  1877,  pp.  181,  191)  f|  25,  80,  and  the 
Judicial  interpretation  of  such  act.  a  certificate 
of  incorporation  which  gives  to  the  holders  of 
the  preferred  stock  a  yearly  dividend  before  an; 
dividend  shall  be  set  apart  on  common  stock 
creates  a  preference  in  favor  of  the  preferred 
stock  in  the  assets  on  a  dissolution  of  the  cor- 
poration. 

3.  Same— Dissolution— Receivers— Appoint- 
ment—Grounds. 

Where  preferred  stockholders  are  entitled 
to  a  preference  in  the  distribution  of  the  as- 
sets of  the  corporation  on  its  dissolution,  the 
act  of  the  directors  as  statutory  trustees  under 
proceedings  of  voluntary  dissolution  in  reducing 
the  par   value  of  the  preferred   stock   to  the 
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amount  actually  paid  in  thereon  it  not  unlawful 
Justifying  the  appointment  of  a  receiver;  for 
if  the  stock  were  held  at  its  original  value  and 
the  holders  were  required  to  pay  in  the  unpaid 
amount  of  their  subscription,  the  money  so 
paid  would  necessarily  be  repaid  to  the  same 
persona. 

Suit  by  Edgar  A.  Hellman  and  others 
against  the  Pennsylvania  Electric  Vehicle 
Company  and  others.  Heard  on  bill  for  ap- 
pointment of  receiver  of  defendant  company. 
Denied. 

Geo.  J.  Bergen,  for  complainant  Martin 
V.  Bergen,  Jr.,  for  defendant  company. 
Sherrerd  Depue,  tor  William  H.  Page,  de- 
fendant Morris  Wolf,  for  P.  B.  Reed,  de- 
fendant Edgar  J.  Kohler,  for  Frank  A. 
Barnett,  defendant 

LEAMING,  V.  C.  The  affairs  of  defend- 
ant corporation  are  being  settled  by  its  board 
of  directors,  as  statutory  trustees,  under  pro- 
ceedings of  voluntary  dissolution.  The  bill 
in  this  case  seeks  the  appointment  of  a  re- 
ceiver to  supersede  the  trustees  in  winding 
op  the  corporate  affairs.  The  assets  of  the 
company  being  ample  to  pay  Its  debts,  no 
rights  of  creditors  are  Involved.  The  present 
controversy  arises  through  a  claim  upon  the 
part  of  the  common  stockholders  that  the 
preferred  stockholders  are  preferred  only 
as  to  the  payment  of  dividends  and  are 
not  to  be  preferred  in  the  distribution  of  the 
assets.  This  claim  is  based  upon  the  fact 
that  neither  the  amended  certificate  of  Incor- 
poration which  provides  for  the  Issuance  of 
preferred  stock  nor  the  certificates  of  prefer- 
red stock  as  issued  state  that  the  preferred 
stock  is  to  have  a  preference  in  the  distri- 
bution of  assets  at  dissolution.  The  provision 
In  the  amended  certificate  of  Incorporation 
Is  as  follows: 

"Holders  of  the  preferred  stock  of  this 
company  to  receive,  and  the  company  to  pay, 
a  fixed  yearly  dividend  of  six  per  cent  (6%) 
before  any  dividend  shall  be  set  apart  on  the 
common  stock.'* 

I  am  unable  to  reach  the  conclusion  con- 
tended for  by  complainant  It  appears  to  be 
well  settled  that  preferred  stock  is  not  en- 
titled to  a  preference  over  common  stock  in 
the  distribution  of  the  surplus  assets  of  a 
corporation  at  its  dissolution  in  the  absence 
of  any  provision  to  the  contrary  In  the  stat- 
ute or  in  the  contract  under  which  the  pre- 
ferred stock  was  Issued,  and  that  the  lan- 
guage above  quoted  from  the  certificate  of 
incorporation,  standing  alone,  would  be  held 
to  create  a  preference  in  the  payment  of  divi- 
dends only.  1  Morawetz  on  Pri.  Corp.  f 
461;  1  Cook  on  Corp.  I  278;  26  Am.  &  Ehg. 
Enc.  of  Law  (2d  Ed.)  p.  834.  But  I  think 
that  the  language  above  quoted  from  the 
certificate  of  Incorporation  must  be  regarded 
as  having  been  used,  and  understood  by  the 
contracting  parties  in  the  light  of  a  long- 
existing  legislative  declaration  of  the  rights 
of  holders  of  preferred  stock,  and  when  so 
regarded  I  am  convinced  that  the  language 


used  must  be  held  to  have  been  Intended 
to  confer  upon  preferred  stockholders  a  pref- 
erence over  common  stockholders  In  the  dis- 
tribution of  surplus  assets  at  dissolution. 
The  legislative  declaration  of  the  rights  of 
preferred  stockholders  to  which  I  allude  la 
first  found  in  section  80  of  the  revised  cor- 
poration act  of  1875  (Gen.  St  p.  923).    That 
section  provided  that  in  the  final  distribu- 
tion of  the  assets  of  a  corporation  the  surplus 
funds,  "after  the  payment  of  the  creditors 
and  the  costs  and  expenses  as  aforesaid,  and 
the  preferred  stockholders,  may  be  divided 
and  paid  to  the  general  stockholders  propor- 
tionately,    according    to    their     respective 
shares."    In  the  year  1880  Vice  Chancellor 
Van  Fleet  in  McGregor  v.  Home  Insurance 
Co.,  33  N.  X  Eq.   181,   in  determining  the 
rights  of  preferred  stockholders  at  dissolu- 
tion of  a   corporation,   where  the  express 
contract  touching  the  issuance  of  the  stock 
provided  for  a  preference  as  to  dividends 
and  was  silent  as  to  preference  In  the  distri- 
bution of  assets  at  dissolution,  recognized  the 
general  rule  that  such  a  stipulation,  standing 
alone,  would  be  held  to  relate  only  to  the 
rights  of  the  stockholders  in  the  corporation 
as  a  going  concern;  but  construed  the  section, 
of  the  statute  above  referred  to  as  a  legis- 
lative declaration  of  the  rights  of  preferred 
stockholders   where   no   contrary    provision 
could  be  found  In  the  law  or  In  the  contract 
under  which  the  preferred  stock  was  Issued 
Section  25  of  the  act  of  1875  (Revision  1877, 
p.  181)  provided  that  the  corporation  should 
have  power  to  issue  genera]  and  preferred 
stock;  but  contained  no  provision  contemplat- 
ing a  statement  in  the  certificate  of  incorpo- 
ration touching  the  righto  of  holders  of  the 
several  kinds  of  stock.    The  revised  corpora- 
tion act  of  1886,  under  which  the  corporation 
now  in  question  was  incorporated  (P.  L.  1896 
p.  277,  c.  185),  re-enacts  section  80  of  the 
act  of  1875  (Revision  1877,  p.  191),  In  substan- 
tially the  same  language,  retaining  the  pro 
vision  touching  distribution  of  assets  to  pre 
ferred  stockholders  at  dissolution  in  prefer- 
ence to  general  stockholders  (P.  L.  1896,  p. 
304,  |  86).    Section  18,  p.  283,  of  the  act  of 
1896,  provides  that  "every  corporation  shal? 
have  power  to  create  two  or  more  kinds  ol 
stock  of  such  classes,  with  such  designations, 
preferences  and  voting  powers,  or  restrictions 
or  qualifications  thereof,  as  shall  be  stated 
and  expressed  In  the  certificate  of  incorpora- 
tion."   Section  8  requires  that  the  certificate 
of  incorporation  shall  set  forth,  among  other 
things,  "a  description  of  the  different  classes 
of  stock,  If  there  be  more  than  one  class 
created  by  the  certificate,  with  the  terms  on 
which  preferred  shares  are  created."    It  wll' 
thus  be  seen  that  the  act  of  1896,  while  re 
asserting  the  old  declaration  that  the  hold- 
ers of  preferred  stock  shall  participate  in  the 
distribution  of  surplus  assets  at  dissolution 
In  preference  to  the  holders  of  common  stock, 
at  the  same  time  adopts  provisions  to  enable 
a  corporation  to  create  preferred  stock  the 
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holders  of  which  shall  not  be  so  privileged. 
In  view  of  the  fact  that  the  effect  of  the 
language  used  in  section  80  of  the  act  of  1875 
had  been  regarded  In  this  state  for  so  many 
years,  under  unquestioned  judicial  construc- 
tion, as  a  legislative  declaration  that  the 
stipulation  for  preferment  as  to  dividends 
would,  In  the  absence  of  contrary  stipulations 
or  law,  be  treated  as  sufficient  to  effect  a  pref- 
erment as  to  assets  at  dissolution,  I  think 
that  the  re-enactment  of  the  same  language 
In  section  86,  p.  304,  of  the  act  of  1896,  la 
connection  with  other  provisions  enabling  a 
corporation  to  specifically  define  in  Its  certifi- 
cate of  Incorporation,  the  extent  of  prefer- 
ments of  various  classes  of  stock  must  be 
held  to  be  a  continuation  of  the  same  legis- 
lative declaration  In  all  cases  where  a  con- 
trary rule  of  preference  Is  not  specifically 
and  clearly  stipulated.  In  the  McGregor 
Case  the  express  contract  of  preferment  was 
as  to  dividends  only.  In  the  present  case  the 
preferment  defined  by  the  certificate  of  incor- 
poration Is  In  the  substance  the  same.  I 
think  that  the  contracting  parties  In  the 
present  case,  in  view  of  the  provisions  of 
section  86  of  the  act  of  1896  and  the  prior 
legislation  and  its  judicial  construction,  were 
entitled  to  regard  the  language  of  the  certifi- 
cate of  incorporation  touching  preferment  as 
sufficient  to  effect  a  preferment  In  distribu- 
tion of  surplus  capital  at  the  dissolution  of 
the  corporation. 

This  view  disposes  of  the  other  questions 
raised.  -  It  was  urged  that  there  has  been 
an  unlawful  reduction  of  the  par  value  of 
the  preferred  stock,  and  that  with  this  un- 
lawful action  set  aside  the  holders  of  the 
preferred  stock  will  be  subject  to  further 
calls  on  their  subscriptions.  These  consider- 
ations were  urged  as  reasons  for  the  removal 
of  the  present  statutory  trustees  whose  per- 
sonal interests  are  opposed  to  these  conten- 
tions. It  Is  manifest,  however,  that  If  the 
preferred  stockholders  are  entitled  to  prefer- 
ence In  the  distribution  of  assets  it  Is  entirely 
purposeless  to  adjudge  their  stock  to  be  of 
the  par  value  at  which  it  was  originally 
established  and  to  then  require  payment 
by  them  of  the  amount  of  the  increase,  for 
the  money  so  paid  would  necessarily  be  re- 
paid to  the  same  parties. 

I  am  unable  to  find  any  sufficient  reasor 
for  the  appointment  of  a  receiver. 


((  Pen.  «3) 

STATE  r.  HAMILTON. 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.    Sept  25,  1907.) 

1.  Criminal  Law  —  Evidence  —  Conduct  of 
Accused. 

Evidence  that  accused  endeavored  to  spirit 
away  before  trial  the  state's  witness,  who  swore 
ont  the  warrant  and  bad  testified  against  ac- 
cused in  his  presence  at  the  preliminary  hearing, 
was  competent  to  show  guilt. 

[Ed.  Note.— For  cases  in  Doint,  see   Cent.  Dig. 
vol.  14,  Criminal  Law,  8  782.] 


2.  Gaming  —  Keeping  Gavins  "Devices"  — 
Statutes. 

The  floor  of  a  dwelling  house  occupied  by 
one  is  not  a  "device,"  within  11  Del.  Laws,  p. 
515,  c.  454,  I  1  (Rev.  Code,  p.  961,  as  amended 
in  1893,  c.  132),  punishing  one  who  shall  keep 
a  gaming  table,  faro  bank,  or  other  "device"  at 
which  a  game  of  chance  is  played ;  citing  Words 
and  Phrases,  vol.  4,  p.  3038. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gaming,  f|  190-198.] 

8.  Criminal  Law— Nolle  Pbosequi— Right 
of  State. 

Where  the  court,  on  motion  to  direct  a 
verdict  of  not  guilty,  intimates  that  the  evi- 
dence of  the  state  does  not  show  an  offense,  the 
state  may  enter  a  nolle  prosequi. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  tf  688,  689.  695.] 

William  H.  Hamilton  was  Indicted  for 
gambling.    Nolle  prosequi  entered. 

The  defendant  was  Indicted  at  this  term 
under  section  1,  c.  454,  p.  515,  11  Laws  Del. 
(Rev.  Code,  amended  in  1893,  c  132,  p.  961), 
for  being  "concerned  In  Interest  in  keeping 
and  exhibiting  a  certain  floor,  the  same  being 
then  and  there  a  device  at  which  a  game  of 
chance  then  and  there  commonly  called  'crap' 
was  played  with  dice  for  money." 

Argued  before  LORE,  C.  J,  and  PENNE- 
WILL,  J. 

Daniel  O.  Hastings,  for  the  State.  Wil- 
liam H.  Cooper,  Jr.,  for  defendant 

At  the  trial,  David  Anderson,  a  witness  on 
behalf  of  the  state,  after  testifying  that  he 
swore  out  the  warrant  for  the  arrest  of  the 
defendant  Hamilton,  charging  the  latter  with 
gambling,  and  also  that  be  testified  against 
the  defendant  In  the  municipal  court  at  the 
preliminary  hearing  of  Hamilton  and  In  his 
presence,  was  asked  by  the  deputy  Attorney 
General  to  state  what  subsequent  conversa- 
tion he  had  with  the  defendant;-  the  object 
being  to  show  that  Hamilton  bad  endeavored 
to  spirit  away  the  witness  before  the  defend- 
ant's trial  should  come  off  at  the  upper  court 
This  was  objected  to  by  counsel  for  defend- 
ant as  immaterial,  and  as  being  an  attempt 
to  prove  the  defendant  guilty  of  another 
crime  than  that-  with  which  he  was  charged 
In  the  indictment 

LORE,  O.  3.  We  think,  under  the  circum- 
stances, that  this  testimony  Is  admissible  as 
tending  to  show  guilt 

Mr.  Cooper,  for  the  defendant  after  the 
state  had  put  In-  its  evidence,  which  showed 
that  the  floor  In  question  was  that  of  one  of 
the  rooms  of  the  defendant's  dwelling  bouse, 
moved  that  the  jury  be  instructed  by  the 
court  to  return  a  verdict  of  not  guilty,  on  the 
ground  that  the  floor  of  a  dwelling,  as  alleged 
In  the  Indictment,  was  not  such  a  "device"  as 
was  contemplated  by  the  section  of  the  stat- 
ute under  which  the  Indictment  was  drawn. 
State  v.  Norton,  9  Houst.  (Del.)  586;  20  Cyc. 
906;  Words  and  Phrases  Judicially  Defined, 
vol.  4,  p.  3033. 

Deputy  Attorney  General  Hastings  argued 
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In  support  of  the  indictment,  but  cited  no  au- 
thorities. 

-  LORE,  C.  J.  The  court  do  not  think  that 
the  floor  of  a  dwelling  occupied  by  a  man  la 
a  device,  within  the  meaning  of  section  1,  c 
454,  p.  515,  11  Laws  Del. 

Mr.  Hastings:  Then  I  desire  to  enter  a 
nolle  prosequi  In  this  case. 

Mr.  Cooper :  I  insist  upon  my  motion  that 
the  court  instruct  the  Jury  to  return  a  ver- 
dict of  not  guilty. 

LORE,  C.  J.  We  think,  under  the  circum- 
stances of  this  case,  that  the  state  has  a 
right  to  enter  a  nolle  prosequi.  We  refuse  to 
instruct  the  Jury  to  render  a  verdict  of  not 
guilty. 

A  Juror  was  thereupon  withdrawn,  the  jury 
discharged,  and  a  nolle  prosequi  entered. 


(218  Pa.  HE) 

DALEY  et  al.  v.  ISELIN  et  al. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Principal  and  Agknt— Acts  of  Agent— 
Repudiation. 

Where  a  principal  orally  authorized  hia 
agent  to  purchase  land,  and  the  agent  con- 
tracted in  writing  to  purchase  the  land,  and, 
in  addition,  to  purchase  two  options,  and  the 
principal,  without  knowledge  of  the  written 
agreement  or  the  optioni  mentioned  therein,  ac- 
cepted a  deed  for  the  land  and  paid  the  pur- 
chase money,  be  was  not  thereby  estopped  to 
repudiate  the  agent's  agreement,  made  without 
the  principal's  knowledge  or  authority,  and  was 
therefore  not  liable  for  the  price  of  the  options. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  H  627-633.] 

2.  Same— Ratification. 

An  act  of  an  agent  can  only  be  ratified 
where  the  principal  has  full  knowledge  of  all 
the  material  facts  and  circumstances  attending 
the  agent's  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  627-633.] 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Assumpsit  on  a  written  contract  by  James 
J.  Daley  and  another  against  Adrian  Iselln 
and  another,  as  executors  of  Adrian  Iselln, 
deceased.  From  a  judgment  in  favor  of 
plaintiffs  for  $4,882.89,  defendant  appeals,  as- 
signing, among  other  errors,  the  discharge 
of  a  rule  for  judgment  for  defendant  non  ob- 
stante veredicto.    Reversed,  with  directions. 

Argued  before  FELL,  BROWN,  POTTER, 
ELK1N,  and  STEWART.  JJ. 

A.  Cole  and  B.  M.  Clark,  for  appellants. 
Frank  Fielding,  Oscar  Mitchell,  and  W.  C. 
Pentz,  for  appellees. 

BROWN,  J.  Adrian  Iselin,  of  the  city  of 
New  York,  verbally  authorized  Lucius  W. 
Robinson,  a  resident  of  Punxsutawney,  Jef- 
ferson county,  this  state,  to  purchase  for 
him  from  James  J.  and  H.  A.  Daley  a  farm 
of  96  acres  situated  In  Sandy  township,  Clear- 
field county.  On  December  22,  1898,  Robin- 
son entered  into  a  written  agreement  with 
the  owners  of  the  land  to  purchase  It  for 
$20,000.  '  It  was  signed  "Adrian  Iselin,  per 


Lucius  W.  Robinson."  When  the  deed  was 
ready  for  delivery,  Iselin  accepted  It  and 
paid  the  purchase  money.  He  had  never  au- 
thorized Robinson,  verbally  or  otherwise,  to 
sign  his  name  to  the  agreement,  and  did  not 
know  of  Its  existence  when  he  accepted  the 
deed  and  paid  for  the  property.  This  clearly 
appears  from  the.  evidence,  and  the  court  be- 
low correctly  Instructed  the  jury  that  Robin- 
son had  no  authority  of  any  kind,  verbal  or 
written,  to  execute  the  agreement.  After 
Iselln  had  accepted  the  deed  and  paid  for  the 
property,  he  learned  for  the  first  time  that 
the  contract  executed  by  Robinson  Included 
an  agreement  to  purchase  certain  options 
from  X  J.  Daley  and  one  from  H.  A.  Daley. 
This  suit,  brought  by  the  Daleys  jointly,  Is 
for  the  recovery  of  what  they  allege  Is  due 
them  for  their  options.  Iselln  declined  to 
take  the  options  for  the  reason  that  he  had 
never  given  any  authority  to  Robinson  to 
purchase  them,  and  knew  nothing  about  the 
agreement  he  had  made.  A  verdict  was  di- 
rected for  the  plaintiffs  upon  which  judg- 
ment was  subsequently  entered.  In  the  opin- 
ion refusing  judgment  for  the  defendant  non 
obstante  veredicto,  the  court  held  that  there 
was  no  proof  of  Robinson's  agency,  none  of 
Iselln's  ratification  of  the  unauthorized  act, 
and  that,  as  Iselln  accepted  the  deed  In  utter 
Ignorance  of  the  contract,  his  acceptance  of 
the  same  could  not  be  regarded  as  ratifica- 
tion of  what  Robinson  had  done.  The  right 
to  recover  was  put  upon  the  distinct  ground 
that  Iselln,  having  verbally  authorized  Rob- 
inson to  purchase  the  farm  for  him,  and  hav- 
ing accepted  the  deed  for  it,  was  estopped 
from  repudiating  Robinson's  act  In  includ- 
ing the  options  in  the  agreement  of  Decem- 
ber 22, 1898.  -The  view  of  the  trial  judge,  as 
expressed  In  his  own  words,  is:  "He  was  es- 
topped from  repudiating  the  act  of  his  agent 
in  including  that  which  he  did  not  want,  aft- 
er he  had  accepted  the  benefit  of  his  agent's 
act  in  getting  what  he  did  want,  when  both 
the  subjects  of  contract  were  in  the  same 
agreement" 

If  at  the  time  he  accepted  the  deed  for  the 
farm  and  paid  for  It  Iselin  knew  what  Rob- 
inson had  done,  and  that  the  plaintiffs  had 
sold  him  the  property  in  pursuance  of  the 
written  agreement,  the  view  entertained  by 
the  court  below  would  be  correct ;  but,  under 
the  undisputed  facts,  It  must  be  regarded 
as  error.  Iselln  undoubtedly  accepted  the 
deed  under  the  assumption  that  Robinson 
had  made  the  purchase  for  him  in  pursuance 
of  his  verbal  instructions  to  do  so.  Of  the 
written  agreement  which  the  plaintiffs  would 
enforce  he  knew  absolutely  nothing.  When 
it  was  entered  into  they  made  no  inquiry  as 
to  Robinson's  authority  to  execute  It  and 
they  delivered  the  deed  to  Iselln  without  in- 
forming him  that  they  did  so  under  a  writ- 
ten contract  which  included  the  options. 
They  dealt  with  one  unauthorized  to  act  as 
he  did  for  Iselln,  and  they  cannot  now  ask 
that  the  latter  be  bound  by  all  he  did  simply  ' 
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because  the  deed  for  the  farm  was  accepted. 
Its  acceptance  was  In  utter  Ignorance  of 
Robinson's  written  agreement.  Even  if  he 
had  known  that  Robinson  had  made  it  for 
the  purchase  of  the  farm,  there  was  no  rea- 
son why  he  should  have  thought  it  Included 
anything  else.  The  rule  which  the  trial 
judge  applied  has  no  place  in  this  controver- 
sy. As  just  stated,  he  was  of  opinion  that 
Iselin's  acceptance  of  the  deed  could  not  be 
regarded  as  a  ratification  of  Robinson's  con- 
tract, because  he  did  not  know  it  included 
the  options.  This  was  correct,  for  where  the 
relation  of  principal  and  agent  exists,  before 
an  unauthorized  act  of  the  agent  can  be  said 
to  be  ratified  by  the  principal,  he  must  have 
full  knowledge  of  all  the  material  facts  and 
circumstances  attending  the  act  Pittsburg 
&  Steubenvllle  R.  R.  Co.  v.  Gazzam,  32  Pa. 
340;  Mechem  on  Agency,  {  148.  No  different 
rule  is  to  be  applied  when  one  Is  to  be  estop- 
ped. One  of  the  weightiest  elements  in  es- 
toppel Is  knowledge  of  his  rights  by  him  who 
Is  to  be  estopped.  Hays  v.  Hays,  179  Pa.  277, 
36  Atl.  311. 

The  other  questions  raised  by  the  appel- 
lant need  not  be  considered. 

The  Judgment  for  the  plaintiffs  is  reversed, 
and  the  record  remitted,  with  direction  that 
judgment  he  entered  for  the  defendant  non 
obstante  veredicto. 


,  (&8  Pa.  51*) 
AMERICAN  CAR  &  FOUNDRY  CO.  T.  AL- 
TOONA  4  B.  C.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    June  4, 1907.) 

L  Sales  — Nature  of  Contract  —  Bailment 

ob  Sale— Lease  of  Cabs. 

An  instrument  in  writing  by '  which  the 
manufacturer  of  certain  passenger  railroad  cars 
leased  them  to  a  railroad  company  which  had 
ordered  them,  but  was  unable  to  pay  cash  for 
them  as  agreed,  as  a  specified  rental  per  month, 
with  the  privilege  to  the  lessee  to  purchase  the 
cars,  constitutes  a  bailment,  and  not  a  sale. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  81  7-11.] 

2.  Appeal— Recobd— Identification  of  Evi- 
dence— Coubt  Rules. 

A  certificate  to  the  testimony,  signed  by  the 
trial  judge,  in  the  form  prescribed  by  Supreme 
Court  rule  22,  which  is  not  attached  to  and  does 
not  identify  the  stenographer's  report  of  the 
testimony,  and  which  was  not  filed  in  the  office 
of  the  prothonotary  of  the  trial  court  until  after 
the  record  and  the  stenographer's  report  of  the 
testimony  bad  been  removed  to  the  Supreme 
Court,  was  insufficient  to  make  the  evidence  a 
part  of  the  record. 

3.  Same— Assignments  of  Ebbob— Evidence. 

An  assignment  of  error  to  the  admission  of 
a  writing  containing  no  reference  to  the  page 
of  the  paper  book  where  the  writing  may  be 
found  printed  is  in  violation  of  Supreme  Court 
rule  31,  and  fatally  defective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §8  2999,  3011.] 

4.  Same— Requisites  of  Assignments. 

Assignments   of  error  to   the   rejection   of 

Sapers  offered  in  evidence  are  defective  if  they 
o  not  contain  a  copy  of  the  rejected  writing. 
fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  3012.] 


Appeal  from  Court  of  Common  Pleas,  Blair 
County. 

Replevin  for  six  passenger  cars  by  the 
American  Car  &  Foundry  Company  against 
the  Altoona  &  Beech  Creek  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Wm.  S.  Hammond,  for  appellant  J.  S. 
Lelsenring  and  Weaver  &  Drake,  for  appellee. 

POTTER,  J.  The  record  in  this  case,  as 
presented  to  us,  is  teeming  with  irregularities. 
There  is  no  bill  of  exceptions,  and  the  testi- 
mony is  not  certified  by  the  judge  of  the 
court  below,  but  has  the  certificate  only  of 
the  official  stenographer.  The  charge  was 
not  included  even  In  that  In  the  paper  book 
of  appellant  following  the  assignments  of 
error,  a  certificate  Is  printed,  which  is  signed 
by  the  judge  of  the  court  below,  which  is  In 
the  form  prescribed  by  rule  22.  But  this  does 
not  appear  to  be  attached  to  either  the  testi- 
mony or  the  charge,  or  to  form  any  part  of 
the  record.  It  is  not  noted  In  the  docket  en- 
tries, and  purports  to  have  been  filed  on  a 
date  subsequent  to  the  appeal  and  removal 
of  the  record  to  this  court  A  loose  paper 
not  attached  to,  and  not  In  any  way  identify- 
ing the  stenographer's  report  of  the  testi- 
mony, and  not  filed  in  the  office  of  the  pro- 
thonotary of  the  court  below  until  after  the 
record  and  the  stenographer's  report  of  the 
testimony  have  been  removed  to  the  appellate 
court  is  not  a  compliance  with  the  rule. 
Harris  v.  Traction  Co.,  180  Pa.  184,  36  Atl. 
727;  Pool  v.  White,  171  Pa.  600,  33  Atl.  879. 
The  first  assignment  violates  rule  31,  for  the 
reason  that  the  error  assigned  is  to  the  ad- 
mission In  evidence  of  a  writing,  and  it  con- 
tains no  reference  to  the  page  of  the  paper 
book  where  that  writing  may  be  found  print- 
ed. It  does  refer  to  the  page  where  the  tes- 
timony of  a  witness  called  to  prove  the  con- 
tract appears,  but  the  contract  itself  Is  print- 
ed elsewhere,  and  that  reference  Is  not  given. 
The  second,  third,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  and  four- 
teenth assignments,  which  assign  for  error 
the  rejection  of  certain  papers  and  records 
offered  In  evidence  by  appellant  are  also  de- 
fective, for  the  reason  that  none  of  them 
contains  a  copy  of  the  writing  rejected.  Hal- 
lock  v.  Lebanon,  215  Pa.  1,  64  Atl.  362.  In 
one  Instance  the  writing  rejected  Is  not  even 
printed  in  the  paper  book,  In  several,  only 
a  part  of  the  record  offered  is  printed,  and  in 
no  Instance  is  any  reference  made  in  printing 
the  assignments  to  the  page  where  the  reject- 
ed writing  may  be  found.  The  pages  referred 
to  are  where  the  offers  were  made  and  ruled 
upon,  but  the  documents  or  records  offered 
are  not  set  out  there.  If  we  waive  the  In- 
formalities and  look  at  the  merits,  it  appears 
that  during  the  year  1900  an  order  was  given 
by  the  United  Collieries  Company,  a  New 


Digitized  by 


Google 


Pa.) 


AMERICAN  CAR  ft  FOUNDRY  CO.  v.  ALTOONA  &  B.  C.  R  CO. 


839 


Jersey  corporation  of  which  Samuel  P.  Lang- 
don  was  president,  to  the  Jackson  ft  Sharp 
Company  of  Wilmington,  Del.,  for  six  cars 
which  were  partly  built,  when,  on  May  8, 
1901,  the  plant  of  the  Jackson  ft  Sharp  Com- 
pany passed  into  the  hands  of  the  American 
Car  ft  Foundry  Company,  by  whom  It  was 
thereafter  owned  and  operated.  The  cars 
ordered  by  the  United  Collieries  Company 
were  completed  after  the  transfer  to  the  lat- 
ter company.  The  agreement  had  been  that 
they  were  to  be  paid  for  in  cash  upon  deliv- 
ery at  Wilmington,  but  the  purchaser  was 
unable  to  pay  cash,  and  the  manager  of  the 
American  Car  ft  Foundry  Company  refused 
to  give  possession  of  them  until  the  cash  was 
paid.  Thereupon  a  new  contract  was  entered 
into,  put  in  writing  and  executed  by  the  par- 
ties, being  the  contract  of  June  12,  1901,  by 
which  the  cars  were  leased  to  the  United  Col- 
lieries Company,  with  the  privilege  of  pur- 
chasing them.  The  court  below  construed 
this  contract  as  constituting  a  bailment,  the 
title  to  the  cars  remaining  In  the  bailor.  The 
cars  were  shipped  by  the  American  Car  ft 
Foundry  Company  to  F.  G.  Patterson,  at 
Altoona,  and  delivered  to  him  on  June  16, 
1901.  Patterson  was  vice  president  and  gen- 
eral manager  of  the  Pittsburg,  Johnstown, 
Ebensburg  ft  Eastern  Railroad  Company  and 
of  the  Altoona  ft  Beech  Creek  Terminal  Rail- 
road Company,  which  companies  were  lessees 
of  the  defendant  company's  railroad  and 
property.  One  of  the  plaintiff's  employes  tes- 
tified that  the  cars  were  shipped  on  June  13, 
1901,  to  the  United  Collieries  Company  at  Al- 
toona. The  shipping  receipts,  which  were  in 
evidence,  appear  to  have  been  lost  by  the 
Jury,  and  are  therefore  not  printed  in  the  ap- 
pendix. But  an  affidavit  of  counsel  shows 
that  the  cars  were  shipped  to  the  order  of 
the  American  Car  &  Foundry  Company,  and 
were  marked:  "Notify  F.  G.  Patterson." 
When  the  cars  left  the  shops  at  Wilmington, 
there  was  painted  upon  the  upper  outside 
deck  "Altoona  &  Beech  Creek  Terminal,"  or 
"Altoona  ft  Beech  Creek  Terminal  R.  R.  Co.," 
and  the  same  lettering  was  upon  them  when 
they  were  replevied.  There  were  also  upon 
the  cars,  when  delivered,  name  plates,  one  on 
each  side,  which  were  lettered,  "American 
Car  &  Foundry  Company,  owner,"  "United 
Collieries  Company,  lessee."  When  the  cars 
were  returned,  they  did  not  have  the  name 
plates  on,  but  they  showed  the  marks  where 
the  plates  had  been,  and  the  holes.  On  De- 
cember 27,  1901,  acting  under  a  writ  of  as- 
sistance issued  by  the  court  of  common  pleas, 
the  sheriff  of  Blair  county  dispossessed  the  les- 
sees of  the  railroad,  rolling  stock,  and  other 
property  covered  by  the  lease,  and  put  the 
defendant  In  this  case,  who  was  the  lessor, 
Into  possession  of  the  same.  An  appeal  from 
the  order  awarding  the  writ  of  assistance  was 
taken  to  this  court,  and  on  May  19,  1902,  the 
order  was  affirmed.  Pittsburg,  etc.,  R.  R 
Co.  v.  Altoona,  etc..  R  R.  Co.,  203  Pa.  108, 
62  Atl.  13.     Among  the  cars  found  by  the 


sheriff  upon  the  railroad,  and  turned  over 
by  him  to  the  lessor  were  the  six  here  In 
question.  The  uncontradicted  testimony  show- 
ed that  no  part  of  the  three  notes  given  by 
the  United  Collieries  Company  to  the  appel- 
lee was  ever  paid,  and  that  the  option  to  pur- 
chase the  cars  was  not  exercised.  Appellee 
therefore  claimed  to  be  the  owner  of  the  cars, 
and,  upon  appellant  refusing  to  surrender 
them,  brought  this  action  of  replevin  for  their 
recovery.  Upon  the  trial  of  the  case,  the 
court  below  held  that  the  only  question  at 
Issue  was  the  title  to  the  cars,  and  instructed 
the  Jury  that  the  written  contract  was  one 
of  bailment,  and  not  of  sale,  so  that  by  its 
terms  the  title  remained  In  the  plaintiff ;  but 
he  submitted  to  them  the  question  whether 
the  written  agreement  contained  the  real  con- 
tract of  the  parties,  or  the  transaction  was 
actually  a  sale.  The  amount  of  damages,  if 
any,  to  be  awarded  for  detention  of  the  cars, 
was  also  submitted  to  them.  The  Jury  found 
a  verdict  for  the  plaintiff,  and  also  awarded 
12,432.50  as  damages  for  the  detention  of  the 
cars.  Judgment  was  entered  on  the  verdict, 
and  defendant  appealed. 

The  defendant  alleged  that  the  actual 
transaction  was  a  sale  and  purchase  of  the 
cars,  not  by  the  United  Collieries  Company, 
but  by  Samuel  P.  Langdon,  the  Pittsburg, 
Johnstown,  Ebensburg  &  Eastern  Railroad 
Company,  and  the  Altoona  &  Beech  Creek 
Terminal  Railroad  Company,  who  were  les- 
sees of  the  railroad,  rolling  stock,  and  other 
property  of  the  defendant  company,  and  that 
the  contract  of  bailment  was  ultra  vires,  so 
far  as  the  United  Collieries  Company  was 
concerned,  and  offered  evidence  for  the  pur- 
pose of  showing  fraudulent  conduct  on  the 
part  of  Langdon,  the  United  Collieries  Com- 
pany, and  the  two  railroad  companies  towards 
the  defendant  company.  There  was  no  offer 
to  show  that  the  plaintiff  participated  in  the 
alleged  fraud. 

The  court  below  excluded  all  testimony,  ex- 
cept Buch  as  bore  directly  upon  the  question 
whether  the  transaction  with  plaintiff  was 
a  bailment,  as  purported  by  the  written 
agreement,  or  actually  a  sale,  holding  that 
the  offer  of  defendant  to  show  the  other  al- 
leged matters  of  defense  was  Irrelevant.  We 
think  that  the  trial  Judge  was  entirely  Justi- 
fied In  thus  confining  the  Issue.  Similar  con- 
tracts have  been  regarded  as  bailments,  and 
not  as  sales,  or  conditional  sales,  In  many 
cases.  It  was  so  in  Stiles  v.  Seaton,  200  Pa. 
114,  49  Atl.  774,  which  was  a  contract  for 
machinery;  In  LIpplncott  v.  Scott,  198  Pa. 
283,  47  Atl.  1115,  82  Am.  St  Rep.  801,  which 
was  for  a  soda  water  fountain;  in  Crist  v. 
Kleber,  79  Pa.  290,  which  was  for  a  piano. 
In  these  cases,  on  failure  to  perform  his  part 
of  the  agreement  by  the  bailee,  It  was  held 
that  the  proper  remedy  was  for  the  bailor 
to  take  possession  of  the  subject  of  the  con- 
tract by  the  process  of  replevin.  In  the  case 
last  mentioned — Crist  v.  Kleber,  79  Pa.  290 — 
we  said  (page  292):     "Possession  under  a 
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mere  bailment  for  hire  Is  not  a  constructive 
fraud;  otherwise  much  of  the  business  of 
men  would  be  ended,  and  the  poorer  the 
bailee  the  less  would  be  his  ability  to  hire  the 
use  of  property  needful  to  him."  Whether 
the  United  Collieries  Company  had  or  had  not 
power  to  enter  into  the  contract  could  have 
no  effect  upon  the  title  of  the  appellee  to  its 
cars.  Nor  does  it  appear  that  appellant  was 
injured  in  any  way  by  the  leasing  of  the  cars. 
It  did  not  purchase  them  from  tbe  lessees, 
or  spend  any  money  upon  account  of  them. 
It  merely  received  them  from  the  sheriff 
along  with  other  property  included  In  the 
lease.  Whatever  wrong  or  injury  the  appel- 
lant may  have  suffered  at  the  bands  of  the 
lessees,  and  the  parties  in  control  of  them, 
can  In  no  way  be  charged  against  tbe  appel- 
lee In  this  case.  The  lease  of  the  cars  into 
which  It  entered  was  an  entirely  Independent 
transaction,  not  Involved  In  any  way  with  the 
relations  existing  between  the  appellant  and 
the  lessees  of  Its  railroad  and  other  proper- 
ties. 

The  judgment  of  the  court  below  U  affirm- 
ed. 


(as  Pa.  an 
CORNELIUS  v.  CENTRAL   ACCIDENT 
INS.  CO.  OF  PITTSBURG. 

(Supreme  Court  of  Pennsylvania.    Jane  3, 1907.) 

1.  Insurance  —  Action  on  Policy  — Trial— 

Instructions. 

Where,  in  an  action  on  accident  policies, 
defendant  claimed  that  the  injury  was  self-in- 
flicted, and  the  court  referred  to  the  proof  of 
plaintiff's  financial  embarrassment  and  to  the 
circumstances  relied  on  by  defendant  as  showing 
plaintiff's  intention  to  injure  himself  in  order 
to  receive  the  money  due  on  such  policies,  and 
charged  that  the  jury  were  to  find  whether  the 
injury  was  accidental,  and  that,  if  it  was  not, 
defendant  was  not  liable,  an  instruction  that 
there  was  nothing  in  plaintiff's  testimony  alone 
that  discredited  nis  story,  and  that  defendant 
had  offered  no  testimony  to  show  that  the  injury 
was  self-inflicted,  was  not  erroneous  as  ignoring 
the  proof  of  circumstances  which  defendant 
claimed  discredited  plaintiff  and  warranted  an 
inference  of  self-inflicted  injury. 

2.  Same— Income  oe  Insured— Excessive  In- 
surance—Instructions. 

Where  plaintiff,  an  attorney  and  insurance 
solicitor,  procured  accident  insurance  for  him- 
self under  instructions  not  to  take  applications 
for  policies  providing  for  weekly  idemnity  great- 
er than  three-fourths  of  the  weekly  income  of 
the  insured,  and  it  was  shown  that  plaintiffs 
weekly  income  was  sometimes  greater  and  some- 
times less  than  an  amount  sufficient  to  sustain 
his  policy  under  this  rule,  an  instruction  that 
plaintiff  was  entitled  to  recover  if  he  acted  in 
good  faith  in  taking  out  the  insurance,  without 
an  intent  to  obtain  overinsurance,  otherwise 
not,  was  sufficiently  favorable  to  defendant 

Appeal  from  Court  of  Common  Pleas,  Tio- 
ga County. 

Action  by  Charles  H.  Cornelius  against 
tbe  Central  Accident  Insurance  Company  of 
Pittsburg,  Pa.,  on  an  accident  insurance  poli- 
cy. From  a  Judgment  in  favor  of  plaintiff 
for  $10,808.77,  defendant  appeals.    Affirmed, 

Argued    before    MITCHELL,    C.   J.,    and 


FELL,    BROWN,    MESTREZAT,    POTTER, 
ELKIN,  and  STEWART,  JJ. 

S.  F.  Channell,  G.  W.  Wisner,  F.  EL  Wat- 
rous,  and  H.  F.  Marsh,  for  appellant.  Rob- 
ert K.  Young,  for  appellee. 

FELL,  J.  This  action  was  on  two  policies 
of  accident  insurance  issued  to  the  plaintiff. 
The  grounds  of  defense  were  (1)  that  the 
plaintiff's  injury  was  not  the  result  of  an 
accident,  but  of  a  design  on  his  part  and  was 
self-inflicted ;  (2)  that  the  plaintiff  as  agent 
of  the  insurance  company  defendant  had 
been  Instructed  not  to  take  applications  for 
policies  that  provided  for  a  weekly  indemni- 
ty greater  than  three-fourths  of  the  weekly 
wages  or  income  of  the  insured,  and  that  he 
had  procured  policies  for  himself  In  excess 
of  this  limitation.  It  is  contended  by  the 
appellant  that  because  of  errors  at  the  trial 
neither  ground  of  defense  was  properly  pre- 
sented to  the  Jury  by  the  court  As  to  the 
first,  It  was  stated  in  the  charge  that  there 
was  nothing  in  the  plaintiff's  testimony  alone 
that  threw  any  discredit  on  his  story  as  to 
the  happening  of  the  accident,  and  also  that 
the  defendant  had  offered  no  testimony  to 
show  that  tbe  Injury  was  self-inflicted.  It 
is  argued  that  this  instruction  Ignored  the 
proof  of  facts  and  circumstances  by  tbe  de- 
fendant which  discredited  the  plaintiff,  and 
by  showing  motive  and  design  warranted  an 
inference  that  the  plaintiff  had  injured  him- 
self In  order  to  obtain  the  insurance  money. 
In  immediate  connection  with  these  state- 
ments the  learned  trial  Judge  called  the  jury's 
attention  to  the  proofs  of  the  plaintiff's  finan- 
cial embarrassment  and  to  the  circumstances 
relied  on  by  tbe  defendant  It  was  said  in 
the  charge:  "They  say  the  circumstances 
surrounding  the  case  point  to  a  deliberate 
intention  on  his  part  to  injure  himself  for 
the  purpose  of  receiving  the  money  due  upon 
these  policies  to  relieve  him  from  this  finan- 
cial embarrassment  All  this  evidence  has 
been  detailed  before  you,  and  you  are  to 
find  from  this  evidence  as  to  whether  or  not 
this  injury  was  accidental.  If  you  find  it 
was  not  accidental,  but  was  a  deliberate  in- 
jury inflicted  upon  himself  by  himself,  you 
will  find  In  favor  of  tbe  defendant,  as  these 
policies  of  insurance  do  not  provide  for  in- 
demnity against  any  such  injury."  A  charge 
is  not  to  be  judged  by  detached  sentences,  but 
is  to  be  taken  as  a  whole.  Considering  the 
whole  charge,  there  was  a  fair  and  full  pres- 
entation of  the  issue  of  fact  Involved. 

The  applications  of  the  plaintiff  for  insur- 
ance were  made  to  the  home  office.  They 
contained  no  statements  as  to  his  Income  and 
the  policies  contained  no  provisions  in  rela- 
tion to  it  If  there  was  a  breach  of  duty  on 
his  part,  it  was  in  making  an  application 
for  a  larger  amount  of  insurance  for  him- 
self than  under  his  instructions  he  would 
have  been  permitted  to  make  for  another. 
His  income  was  from  his  earnings  as  an  at- 
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tomey  at  law  and  as  a  soliciting  agent  of  a 
number  of  insurance  companies.  It  was  un- 
certain In  amount  and  his  weekly  receipts 
were  at  times  less  and  at  other  times  more 
than  would  warrant  an  application  for  the 
amount  of  Indemnity  for  which  he  applied. 
The  Instruction  upon  the  subject  was  that, 
if  In  making  his  application  the  plaintiff 
acted  in  good  faith  with  no  Intention  to  ob- 
tain overinsurance  or  to  defraud  the  compa- 
ny, he  could  recover,  otherwise  he  could  not. 
This  Instruction  was  quite  as  favorable  as 
the  defendant  was  entitled  to.  The  case  was 
carefully  submitted  with  clear  and  adequate 
instructions,  and  we  find  no  error  in  the 
record. 
The  Judgment  la  affirmed. 


(tu  Pa.  S09) 

In  re  ASHMAN'S  ESTATE.     (No.  1.) 

(Supreme  Court  of  Pennsylvania.    June  8, 1907.) 

L  Tbusts  —  Trustees— Accodnt— Atjmtob's 
Jubisdicttow. 

Where  an  auditor  was  appointed  to  pass 
on  exceptions  to  a  particular  account  of  a  trus- 
tee, and  to  distribute  such  balances  as  he  should 
find,  bis  Jurisdiction  was  confined  to  the  account 
oe  was  appointed  to  audit,  and  he  had  no  power 
to  charge  the  accounting  trustee  with  balances 
alleged  to  remain  unpaid  to  distributees  on  a 
former  accounting. 

2.  Same— Commissions   to   Tbustee. 

Where  a  trustee  had  successfully  managed 
the  estate  for  four  years  with  profit  to  the  bene- 
ficiaries, the  Supreme  Court  would  not  reverse 
the  orphans'  court  decree  allowing  compensation 
to  the  trustee  somewhat  in  excess  of  the  per 
cent,  rate  usually  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  47,  Trusts,  »  445-460.] 

Appeal  from  Orphans'  Court,  Huntingdon 
County. 

Judicial  accounting  by  Isaac  Taylor  as 
succeeding  trustee  under  the  will  of  Mary 
Jane  Ashman,  deceased.  From  a  decree  of 
the  orphans'  court  overruling  exceptions  to 
the  report  of  W.  M.  Henderson  appointed  to 
audit  the  account,  Slgel  Ashman  appeals. 
Dismissed,  and  decree  affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

L.  H.  Beers  and  H.  H.  Walte,  for  appel- 
lants.   John  D.  Dorrls,  for  appellee. 

STEWART,  J.  Upon  the  resignation  of 
the  executors  and  trustees  appointed  by  the 
will  of  Mary  Jane  Ashman,  deceased,  the 
orphans'  court  of  Huntingdon  county  In  1881 
appointed  Isaac  Taylor,  the  appellee,  succes- 
sor in  the  trust.  The  trust  property  com- 
mitted to  his  care  and  management  consisted 
principally  of  coal  lands  In  Clearfield  county. 
These  lands  were  leased  to  operators  upon 
certain  royalties,  and  yielded  to  the  estate 
a  very  considerable  Income.  The  auditor  filed 
and  settled  accounts  of  his  trust  regularly 
each  alternate  year,  six  in  all,  not  including 
the  last,  which  was  filed  in  1904,  and  which 


gives  rise  to  the  present  controversy.  Each 
of  these  several  accounts  was  regularly  con- 
firmed by  the  court,  and  each  was  followed 
by  an  auditor's  report,  also  confirmed,  mak- 
ing distribution  of  the  balance  thereon.  To 
the  seventh  and  last  account  filed  January  2, 
1904,  exceptions  were  filed,  and  an  auditor 
was  appointed  to  pass  upon  these  and  make 
distribution  of  the  fund.  The  principal  ef- 
fort before  the  auditor  In  support  of  the  ex- 
ceptions was  to  charge  the  accountant  with 
certain  balances  which  it  was  alleged  remain- 
ed unpaid  to  some  of  the  distributees  on 
former  accounts.  The  auditor,  under  instruc- 
tions from  the  court,  determined  adversely 
to  this  contention,  and  confined  the  distribu- 
tion to  the  balance  ascertained  on  the  last  ac- 
count In  this  there  was  no  error.  Whether 
the  trustee  had  or  bad  not  paid  to  the  several 
distributees  the  entire  amounts  that  had  pre- 
viously been  awarded  them  was  a  matter 
with  which  the  auditor  had  no  concern.  He 
was  appointed  to  pass  upon  the  exceptions 
filed  to  this  particular  account,  and  distrib- 
ute the  balance  as  he  would  find  it  to  be, 
to  and  among  those  entitled.  Any  exception 
based  on  the  omission  from  the  account  of 
the  several  sums  paid  to  distributees  would 
necessarily  have  to  be  dismissed.  Distribu- 
tion has  no  proper  place  In  such  an  account 
In  Ake's  Appeal,  21  Pa.  320.  It  is  said:  "It  is 
the  duty  of  an  executor  or  administrator  to 
set  forth  the  true  condition  of  the  trust 
without  any  reference  to  Its  ultimate  distribu- 
tion. How  creditors,  legatees,  or  next  of  kin 
may  be  affected  by  it  is  not  a  consideration 
which  ought  to  alter  Its  shape.  Its  object  is 
to  ascertain  how  much  the  accountants  have 
received,  and  how  much  remains  after  pay- 
ment of  debts'  and  expenses.  Payments  made 
to,  or  releases  given  by  distribution,  can  have 
no  place  In  it"  The  trustee  in  the  present 
case  in  confining  the  account  to  receipts  and 
expenses  incident  to  the  trust  was  following 
the  correct  rule  of  accounting,  the  one  which 
this  court  has  by  repeated  decisions  declared 
to  be  the  only  safe  one. 

The  only  fund  for  distribution  before  the 
auditor  was  the  balance,  as  he  might  deter- 
mine It  to  be,  on  the  last  account  It  was  not 
claimed  that  accountant  was  not  there  debit- 
ed with  all  that  he  had  received  since  the 
filing  of  his  prior  account  or  that  he  had 
credited  himself  with  Improper  expenditure. 
The  correctness  of  the  account  in  these  par- 
ticulars was  conceded.  In  determining  the 
balance  for  distribution,  what  had  been  paid 
to  the  distributees  was  not  to  be  considered. 
It  was  no  part  of  the  auditor's  business  to 
adjust  the  account  between  the  trustees  and 
the  several  distributees  with  respect  to  any 
other  fund  than  that  before  him.  The  de- 
crees confirming  the  several  prior  accounts  de- 
termined the  liability  of  the  accountant  to 
the  estate,  and  the  several  reports  of  auditor, 
also  confirmed,  determined  the  liability  to 
each  distributee.  If  these  sums,  or  any  part 
of  them,  have  not  been  paid,  the  decrees  af- 
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ford  not  only  an  easy  and  convenient  method 
for  enforcing  payment,  but  the  only  one.  It 
was  not  for  the  auditor  to  Inquire  whether 
the  liability  thereunder  had  been  discharged. 

The  accountant  claimed  and  was  allowed 
as  compensation  for  his  management  of  the 
trust  during  the  four  years  covered  by  the 
account  the  sum  of  $4,000.  This  was  some- 
what more  than  the  per  centum  rate  usually 
allowed  In  such  cases,  but  under  the  circum- 
stances, as  we  understand  them,  we  cannot 
say  that  It  is  excessive.  The  auditor  found 
the  management  of  the  estate  by  the  trustee 
to  have  been  "attended  with  success  and  with 
profitable  results  to  the  beneficiaries."  It 
covered  a  period  of  four  years,  and,  while 
the  duties  of  the  trust  were  perhaps  not  ex- 
acting, they  were  of  a  character  that  called 
for  constant  and  careful  attention.  There 
Is  much  in  the  case  to  incline  to  liberality, 
and  we  are  persuaded  that,  In  being  liberal 
towards  the  accountant,  the  court  below  was 
not  unjust  to  any  other  interest. 

The  other  matters  complained  of  do  not 
call  for  separate  consideration  here,  as  they 
are  largely,  If  not  entirely,  resolved  against 
the  appellant's  contention  by  our  conclusion 
with  respect  to  the  auditor's  power  to  take 
cognizance  of  matters  outside  the  account 
referred.  The  questions  In  the  main  relate 
to  alleged  Indebtedness  by  the  trustee  of 
principal  and  interest  on  former  accounts  to 
the  several  distributees,  and  the  admission 
and  rejection  of  offers  In  connection  there- 
with. We  have  given  careful  consideration 
to  all  the  exceptions,  but  find  the  record  dis- 
closing no  substantial  error. 

The  appeal  Is  dismissed,  at  the  costs  of 
the  appellant,  and  the  decree  affirmed. 


(08  Pa.  612) 

In  re  ASHMAN'S  ESTATE.    (No.  2.) 
(Supreme  Court  of  Pennsylvania.    June  8, 1907.) 

Appeal  from  Orphans'  Court,  Huntingdon 
County. 

Separate  appeals  by  George  Ashman,  Cor- 
nelius I.  Ashman,  Lillian  Bernhardt  and  H. 
H.  Ashman  from  a  decree  of  the  orphans' 
court  of  Huntingdon  county  overruling  ex- 
ceptions to  the  report  of  an  auditor  appoint- 
ed to  pass  on  the  account  of  Isaac  Taylor, 
trustee,  of  the  estate  of  Mary  Jane  Ashman, 
deceased.     Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

STEWART,  J.  These  are  separate  ap- 
peals by  several  distributees  Involving  the 
same  questions  as  those  considered  in  the 
appeal  of  Sigel  Ashman  in  the  same  estate, 
Just  decided  (67  Atl.  841). 

For  the  reasons  set  out  in  the  opinion  de- 
livered In  that  case,  these  appeals  are  dis- 
missed at  the  cost  of  the  respective  appel- 
lants ;  and  in  each  case  the  decree  is  affirmed. 


CDS  Pa.  BU) 

In  re  ASHMAN'S  ESTATE.    (No.  3.) 

(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

Judgment  —  Transcript  Filed  in  Other 
Court— Striking  Out  Transcript— Juris- 
diction. 

Where  an  appellant  has  filed  with  the  pro- 
thonotary  of  the  common  pleas  a  certified  tran- 
script of  the  balance  due  from  an  accountant 
in  tne  orphans'  court,  the  orphans'  court,  though 
having  jurisdiction  to  modify  its  decree  deter- 
mining the  balance  due  from  the  accountant  and 
reduce  the  amount,  which  will  be  a  limitation 
on  the  right  to  recover  under  the  transcript, 
has  no  jurisdiction  to  strike  off  the  transcript 
from  the  records  of  the  court  of  common  pleas. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f  577.] 

Appeal  from  Orphans'  Court,  Huntingdon 
County. 

Judicial  accounting  by  Isaac  Taylor,  trus- 
tee of  the  estate  of  Mary  Jane  Ashman,  de- 
ceased. From  an  order  of  the  orphans'  court 
of  Huntingdon  county  confirming  an  audi- 
tor's report,  George  H.  Ashman  and  others 
appealed,  and  also  prosecuted  an  appeal 
from  the  order  of  the  orphans'  court  strik- 
ing off  the  transcript  of  the  balance  due 
from  accountant  filed  In  the  office  of  the  pro- 
thonotary  of  the  common  pleas.  Appeal  sus- 
tained.   Order  striking  transcript  reversed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

L.  H.  Beers  and  H.  H.  Waite,  for  appel- 
lants.   John  D.  Dorrls,  for  appellee. 

STEWART,  J.  The  appellant  was  one  of 
five  distributees  to  whom  was  awarded  by 
report  of  auditor,  confirmed  by  the  orphans' 
court  of  Huntingdon  county,  June  30,  1906, 
the  balance  ascertained  to  be  due  on  the  sev- 
enth account  of  Isaac  Taylor,  trustee  of  the 
estate  of  Mary  Jane  Ashman,  deceased.  On 
July  19th  following  the  appellant  procured 
a  certified  transcript  of  the  amount  awarded 
him  as  one  of  the  distributees,  $11,156.08, 
and  caused  the  same  to  be  filed  and  docketed 
by  the  prothonotary  of  the  court  of  common 
pleas  of  said  county.  The  day  following,  Ju- 
ly 20,  1906,  he  filed  his  appeal  from  the  de- 
cree of  the  court  confirming  the  auditor's  re- 
port On  December  5,  1906,  the  accountant 
presented  his  petition  to  the  orphans'  court, 
setting  forth  that  the  transcript  filed  in  the 
common  pleas  did  not  represent  the  true  bal- 
ance due  appellant;  that  at  the  hearing  be- 
fore the  auditor  accountant  bad  produced 
and  left  with  the  auditor  receipts  and  vouch- 
ers for  payments  made  to  the  appellant 
which,  if  credited,  would  reduce  the  actual 
amount  due  and  owing  to  the  sum  of  $125.12 ; 
that  he  was  prevented  from  paying  this  bal- 
ance by  an  appeal  which  had  been  taken 
from  the  decree  of  confirmation.  The  same 
day  the  court  granted  a  rule  upon  the  dis- 
tributee to  show  cause  why  the  transcript 
would  not  be  revoked,  and  the  entries  made 
in  the  common  pleas  stricken  out  The  an- 
swer to  the  rule  denied  the  facts  set  out  In 
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the  petition,  and  the  Jurisdiction  of  the  court 
as  well.  Testimony  was  taken  and,  after  ar- 
gument, the  court  made  the  rule  absolute. 
The  present  appeal  is  from  this  order. 

Whether  the  certified  transcript  In  this 
case  filed  with  the  prothonotary  accords  with 
the  requirements  of  the  statute  Is  a  matter 
about  which  we  need  not  inquire.  It  is 
enough  to  know  that,  when  the  orphans' 
court  undertook  by  Its  order  to  strike  It  from 
the  records  of  the  common  pleas,  it  was  at- 
tempting to  exercise  authority  where  it  had 
none.  Whether  sufficient  or  insufficient  the 
transcript  filed  was  beyond  the  reach  of  the 
orphans'  court  That  court  did  not  send  it 
into  the  common  pleas,  nor  was  it  there  filed 
with  its  leave.  Any  party  in  Interest  has  a 
statutory  right  to  file  with  the  prothonotary 
a  certified  transcrlpt'of  balance  due  from  an 
accountant  In  the  orphans'  court ;  and,  while 
by  the  mere  act  of  filing  the  transcript  does 
not  become  a  judgment  of  the  court,  it  does 
become  a  lien  upon  the  accountant's  real  es- 
tate, and  the  basis  for  proceedings  In  the 
common  pleas  exclusively.  The  orphans' 
court  may  modify  its  own  decrees  determin- 
ing the  balance  due  from  the  accountant,  and 
any  reduction  in  amount  will  be  a  limitation 
upon  the  right  to  recover  under  the  tran- 
script; but,  so  far  as  the  transcript  is  made 
a  record  of  the  common  pleas,  It  is  exclusive- 
ly for  that  court  to  make  any  order  affecting 
It  The  orphans'  court  may  under  the  stat- 
ute certify  to  the  common  pleas  that  the 
whole  balance  has  been  paid  by  the  account- 
ant and  such  certificate  will  have  the  effect 
to  satisfy  the  lien;  but  it  cannot  Interfere 
with  the  claimant's  right  to  proceed  by  scire 
facias  to  enforce  his  lien  to  whatever  amount 
he  is  entitled  to  recover.  Here  it  was  not  al- 
leged that  the  whole  balance  had  been  paid ; 
and  for  whatever  balance  remained,  however 
small,  the  lien  of  the  transcript  remained  in 
full  force.  The  order  of  the  orphans'  court 
revoking  the  transcript  in  this  case,  and 
striking  the  entries  made  therefrom  from 
the  records  of  the  court  of  common  pleas, 
was  unavailing  and  nugatory.  The  error  In 
making  It  calls  for  reversal. 

The  appeal  Is  sustained,  and  the  order  of 
the  court  is  reversed. 

(218  Pa.  BIB) 

In  re  ASHMAN'S  ESTATE.    (No.  4.) 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

Appeal  from  Orphans'  Court  Huntingdon 
County. 

Judicial  accounting  by  Isaac  Taylor,  as 
trustee  of  the  estate  of  Mary  Jane  Ashman, 
deceased.  From  an  order  of  the  orphans' 
court  of  Huntingdon  county  striking  off  a 
transcript  filed  in  the  court  of  common  pleas, 
George  H.  Ashman  appeals.    Reversed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELK1N,  and  STEWART,  JJ. 

STEWART,  J.  This  is  an  appeal  by  an- 
other distributee  from  the  order  of  the  or- 


phans' court  that  was  considered  in  the  ap- 
peal by  George  H.  Ashman,  Just  decided  (67 
AtL  842).  The  question  here  is  the  same  that 
was  raised  there.  The  result  must  be  the 
same. 
The  order  of  the  orphans'  court  is  reversed. 

(H8  Pa.  524) 

KURTZ  et  aL  v.  CAMPBELL  et  at. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Building  and  Loan  Associations— Bob- 
kowing   Members— Cbbdits. 

A  borrower  from  a  building  and  loan  as- 
sociation is  entitled  to  elect  to  treat  all  past 
and  future  payments  of  dues  on  stock  as  credits 
on  the  bond  and  mortgage,  and  to  direct  the  of- 
ficers of  tiie  association  to  so  credit  such  pay- 
ments. 

(Ed.  Note.— For  cases  in  point  Bee  Cent  Dig. 
vol.  8,  Building  and  Loan  Associations,  St  60- 
62.] 

2.  Save. 

Where  an  assignment  of  the  stock  of  a  bor- 
rowing member  in  a  building  and  loan  associa- 
tion to  it  was  concurrent  with  the  delivery  qf 
a  bond  and  mortgage  securing  the  loan,  consti- 
tuting a  single  transaction,  it  was  immaterial 
that  the  appropriation  of  the  member's  payments 
of  dues  on  the  stock  which  had  been  directed  to 
be  made  on  the  debt  were  credited  in  the  as- 
signment of  stock  rather  than  on  the  bAid  and 
mortgage. 

3.  Same— Insolvency  of  Association. 

The  insolvency  of  a  building  and  loan  as- 
sociation does  not  affect  an  appropriation  of 
payments  made  prior  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Building  and  Loan  Associations,  |{  63, 
86,  88.] 

Appeal  from  Superior  Court 

Suit  by  T.  M.  Kurtz  and  others,  as  assign- 
ees of  the  Punxsutawney  Mutual  Building  tt 
Loan  Association,  against  Ira  J.  Campbell 
and  others.  From  a  judgment  of  the  Supe- 
rior Court  affirming  a  judgment  of  the  court 
of  common  pleas  in  favor  of  defendants, 
plaintiffs  appeal.     Affirmed. 

The  following  is  the  opinion  of  Henderson, 
J.,  in  the  Superior  Court  (31  Pa.  Super,  Ct 
516): 

"At  the  time  when  the  defendants  execut- 
ed their  bond  and  mortgage  to  the  building 
and  loan  association  they  also  assigned  their 
stock  in  the  association  as  collateral  security 
for  the  payment  of  the  debt  Attached  to 
this  assignment  was  an  election  to  treat  all 
past  and  future  payments  of  dues  on  the 
stock  as  credits  on  the  bond  and  mortgage, 
and  a  direction  to  the  officers  of  the  associa- 
tion to  so  appropriate  and  credit  the  same; 
The  right  of  a  borrower  from  a  building 
and  loan  association  to  make  such  election 
has  been  recognized  In  many  cases,  begin- 
ning with  North  American  Building  Associa- 
tion v.  Sutton,  35  Pa.  463,  78  Am.  Dec.  349. 
In  Spring  Garden  Association  v.  Tradesmen's 
Loan  Association,  46  Pa.  493,  the  right  of  a 
mortgagor  to  apply  his  payments  on  the 
stock  to  the  mortgage  debt  was  distinctly  de- 
clared; the  license  to  make  such  application 
being  Implied  la  the  nature  of  building  as- 
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aoclatlon  loans.  It  was  there  stated,  how- 
ever, that  an  act  of  appropriation  by  one  of 
the  parties  Is  necessary  In  order  to  effect 
an  application  of  the  stock  payments  to  the 
loan.  Such  is  also  the  doctrine  of  Economy 
Building  Association  v.  Hungerbuehler,  OS  Pa. 
258.  In  Hemperley  v.  Tyson  et  al.,  170  Pa.  385, 
32  Atl.  1081,  the  right  to  a  lien  on  shares 
of  stock  of  a  building  and  loan  association, 
by  an  attaching  creditor,  was  denied  for  the 
reason  that  the  owner  of  the  stock  had  elect- 
ed to  apply  her  stock  payments  on  her  bond 
and  mortgage  for  money  borrowed,  and  the 
court  said  with  reference  thereto:  'This 
election  shows  that  it  was  her  purpose  to 
make  the  stock  fund  primarily  liable  for  the 
loan,  and  the  acceptance  by  the  association 
of  the  assignment,  subject  to  the  election, 
Involved  an  agreement  on  its  part  to  so  re- 
gard it' 

"The  cases  relating  to  the  question  are 
reviewed  In  York  Trust,  etc.,  Co.  v.  Gallatin, 
186  Pa.  160,  40  Atl.  317,  In  which  the  right 
of  appropriation  is  reaffirmed.  In  the  course 
of  his  opinion  Chief  Justice  Sterrett  says: 
'Bearing  In  mind  these  principles  in  which 
all  the  cases  substantially  agree,  it  clearly 
follow,?  that,  where  the  appropriation  is 
made  at  the  Inception  of  the  contract  of  loan, 
It  cannot  thereafter  be  successfully  question- 
ed.' A  convincing  opinion  by  Judge  Porter 
In  Erthal  v.  Glueck,  10  Pa.  Super.  Ct.  402, 
discusses  the  same  subject  and  reaches  the 
same  conclusion.  The  case  of  Freemansburg 
B.  ft  L.  Association  v.  Watts,  190  Pa.  221, 
48  AtL  1075,  Is  not  in  conflict  with  the  cases 
cited.  There  was  no  express  appropriation 
of  payments  in  that  case  before  the  Insol- 
vency of  the  company,  nor  any  notice  given 
that  payments  were  to  be  applied  in  a  particu- 
lar manner.  The  obligor's  right  of  appropria- 
tion is  recognized,  however. . 

"We  do  not  deem  it  a  controlling  fact  that 
the  appropriation  is  made  in  the  assignment 
of  the  stock  rather  than  on  the  bond  or  mort- 
gage. The  assignment  of  the  stock  was  con- 
current with  the  delivery  of  the  bond  and 
mortgage,  and  Its  acceptance  by  the  associa- 
tion made  It  a  part  of  the  contract  under 
which  the  loan  was  effected.  No  objection 
was  made  to  the  appropriation  by  the  bor- 
rower, and,  as  it  was  made  when  the  loan 
was  obtained  and  the  association  was  solvent, 
It  cannot  now  be  avoided.  The  insolvency 
of  the  company  does  not  affect  an  appropria- 
tion made  prior  thereto.  Stroben  v.  Franklin 
Saving  Fund  ft  Loan  Association,  115  Pa. 
273,  8  Atl.  843;  York  Trust,  etc.,  Co.  v.  Gal- 
latin, 186  Pa.  150,  40  Atl.  817.  The  condition 
in  the  bond  for  the  payment  of  monthly  dues 
on  the  stock  does  not  distinguish  the  case 
from  that  of  York  Trust,  etc.,  Co.  v.  Gallatin. 
The  right  of  appropriation  is  not  controlled 
by  the  condition  of  the  bond,  but  arises  out 
of  the  obligor's  control  of  the  fund  at  the 
time  of  payment. 

"Our  attention  has  been  called  to  Globe 
Mutual  B.  ft  L.  Association  v.  Schutte,  20 


Pa.  Super.  Ct  265,  as  an  authority  In  support 
of  the  appellant's  position.  The  controlling 
fact  In  that  case  was,  however,  that  the  con- 
duct of  the  association  and  the  borrower 
showed  that  notwithstanding  the  election  to 
apply  the  payments,  they  were  not  so  applied 
by  the  parties.  The  payments  were  credited 
on  the  books  of  the  association,  and  also  on 
the  pass  book  of  the  debtor,  as  payments 
upon  account  of  dues  and  premiums,  and  the 
debtor  was  credited  on  bis  stock  with  the 
profit  accruing  to  his  shares.  The  pass  book 
of  the  debtor  in  the  stockholder's  possession 
showed  weekly  credits  and  also  profits  realiz- 
ed on  his  stock,  and  his  conduct  in  permit- 
ting payments  to  be  so  appropriated  and 
credited,  and  in  receiving  his  dividend,  was 
deemed  to  be  a  ratification  of  the  appropria- 
tion of  bis  payments  made  by  the  associa- 
tion, and  notice  to  him  that  the  association 
did  not  recognize  his  election.  It  was  not 
intended  to  be  a  decision  that  a  right  of  elec- 
tion did  not  exist 

"In  view  of  the  foregoing  authorities,  and 
In  the  light  of  the  facts  found  by  the  trial 
judge,  the  appellees  were  entitled  to  the  de- 
fense set  up. 

"The  judgment  is  affirmed." 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

W.  W.  Wlnslow,  J.  L.  Fisher,  G.  Z.  Gordon, 
and  W.  M.  Gillespie,  for  appellants.  A.  L. 
Cole  and  Jeff  G.  WIngert,  for  appellees. 

PER  CURIAM.  This  case  Is  clearly  within 
the  rule  of  York  Trust  etc.,  Co.  v.  Gallatin, 
186  Pa.  150,  40  Atl.  317.  The  majority  of 
the  court  are  of  opinion  that  on  principle 
that  case  was  erroneously  decided;  but  as  it 
has  stood  In  the  books  for  nine  years,  and 
many  contracts  have  been  made  In  reliance 
on  it  the  principle  of  stare  declBis  should 
prevail,  and  the  authority  of  that  decision 
should  not  now  be  disturbed. 

Judgment  affirmed. 


COS  Fa.  650 
CARLISLE  GAS  ft  WATER  CO.  et  al.  ▼. 
CARLISLE  BOROUGH. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Municipal  Corporations  —  Property  — 
Sale. 

A  borough  or  other  municipal  corporation 
has  the  incidental  or  implied  right  to  sell  its 
real  and  personal  property  of  a  private  nature, 
held  for  municipal  emolument  or  advantage,  in 
the  absence  of  a  statutory  or  charter  restriction. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.   36,   Municipal   Corporations,  §8  626-630.] 

2.  Same  —  Fubnishing  Water  —  Nature  or 
Acts. 

A  borough  undertaking  to  furnish  water 
for  its  inhabitants  acts  in  a  private,  and  not  a 
governmental,  capacity. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  $g  141-144.] 

8.  Same. 

Where  a  borough  purchased  stock  In  a  cor- 
poration  organized   to   supply   its   inhabitants 
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with  water  and  gas,  it  might  sell  such  stock, 
unless  prohibited  t>y  its  charter  or  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  §§  626-630.] 

4.  Save— Ordinances— Effect. 

A  provision  in  the  ordinance  authorizing 
the  purchase  that,  so  long  as  the  borough  held 
one-third  at  the  stock,  it  should  be  entitled  to 
appoint  three  managers  of  the  company,  did  not 
prevent  the  borough  from  selling  its  stock. 

5.  Partnership— Relation — Sale  or  Inter- 
est. 

Where  a  borough  purchased  certain  stock  of 
a  corporation  organized  to  supply  its  inhabit- 
ants with  ga*  and  water,  if  the  borough's  rela- 
tion with  the  company  constituted  a  partnership, 
the  borough  was  entitled  as  a  partner  to  dis- 
pose of  its  interest,  subject  to  the  rights,  lia- 
bilities, and  equities  of  the  firm. 

Appeal  from  Court  of  Common  Pleas, 
Cumberland  County. 

Bill  for  injunction  by  the  Carlisle  Gas  & 
Water  Company  and  another  against  Car- 
lisle borough.  From  a  decree  in  favor  of 
complainants,  defendant  appeals.  Reversed, 
and  injunction  dissolved. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

8.  B.  Sadler  and  D.  M.  Graham,  for  ap- 
pellant   John  Hays,  for  appellees. 

ELKIN,  J.  This  la  an  appeal  from  the 
decree  of  the  court  below  making  permanent 
an  Injunction  to  restrain  the  appellant  bor- 
ough from  making  sale  of  the  shares  of  the 
capital  stock  held  by  It  in  the  appellee  com- 
pany. The  appellant  was  created  a  borough 
by  special  act  of  assembly  April  13,  1782 
(2  Smith's  Laws,  p.  17),  and  became  subject 
to  the  provisions  of  the  general  borough  act 
of  April  3,  1851  (P.  I*  320),  In  the  manner 
provided  by  law.  The  appellee  company  was 
Incorporated  by  the  special  act  of  April  19, 
1853  (P.  L.  578),  under  which  its  powers,  du- 
ties, and  privileges  are  defined.  It  had  an 
authorised  capital  stock  of  $100,000,  but  at 
the  time  of  its  organization  by  agreement 
only  $75,000  of  this  amount  was  to  be  issued. 
Twenty-five  thousand  dollars  of  the  original 
stock  were  subscribed  and  paid  for  by  the 
appellant,  and  the  remaining  $50,000  were 
either  taken,  or  authorized  to  be  taken,  by 
individuals.  The  twelfth  section  (page  581) 
of  the  act  authorized  the  borough  in  its  cor- 
porate capacity  to  subscribe  for  any  number 
of  shares  of  stock  in  the  appellee  company 
It  might  choose  to  take,  and,  In  the  event 
that  It  was  concluded  to  take  one-third  or 
more  of  the  capital  stock,  it  was  provided 
that  the  town  council  should  have  the  right 
to  annually  appoint  three  managers  out  of 
a  total  of  nine,  the  number  fixed  by  the  stat- 
ute. The  borough  through  its  town  council 
at  a  meeting  held  June  2,  1853,  passed  an 
ordinance  authorizing  and  directing  the  presi- 
dent of  council  to  subscribe  for  1,000  shares 
of  the  capital  stock  of  the  par  value  of  $25 
each,  upon  the  terms  and  conditions  stipu- 
lated In  the  charter,  and  a  bond  Issue  to. 


raise  the  money  was  provided  for.  In  the 
fourth  section  of  the  ordinance  it  was  stated 
that  the  action  of  council  was  predicated  on 
the  understanding  that  not  more  than  $75,- 
000  of  the  whole  capital  stock  should  be  Is- 
sued, so  that  the  subscription  made  by  the 
borough  shall  amount  to  one-third  of  the 
actual  capital  stock  issued  in  order  that  it 
should  not  be  deprived  of  Its  right  to  appoint 
three  managers  on  the  board.  The  borough 
now  desires  to  sell  the  shares  of  stock  held 
by  it,  and  has  provided  by  ordinance  that 
said  stock  shall  be  advertised  for  sale,  and 
that  written  proposals  for  the  purchase  of 
the  same,  In  whole  or  in  part,  be  received 
and  considered  at  a  special  meeting  of  coun- 
cil at  a  time  therein  designated. 

It  was  successfully  contended  by  appellee 
In  the  court  below  that  the  borough  could 
not  divest  itself  of  ownership  of  its  stock 
by  sale  or  otherwise,  because  It  was  held  by 
the  learned  judge,  sitting  as  a  chancellor, 
that  by  the  original  act  of  incorporation  and 
the  ordinance  authorizing  the  borough  to 
subscribe  for  stock  in  pursuance  thereof  a 
contractual  relation  was  created  between  the 
parties,  and  that  a  sale  by  the  borough  of 
Its  holdings  would  be  in  violation  of  that  re- 
lation. It  Is  evident  the  decision  was  based 
upon  the 'understanding  of  the  learned  jurist 
who  heard  the  case  of  the  legal  effect  of  the 
opinions  delivered  by  this  court  in  Carlisle 
Gas  &  Water  Company  v.  Carlisle  Water 
Company,  182  Pa.  17,  37  Atl.  821,  and  Car- 
lisle Gas  &  Water  Company  v.  Carlisle  Wa- 
ter Company,  188  Pa.  51,  41  Atl.  821.  The 
rules  laid  down  in  these  and  other  water 
company  cases  are  now  settled  law  and  will 
not  be  disturbed,  but  there  is  no  reason,  legal 
or  equitable,  why  the  doctrine  of  those  cases 
should  be  extended  so  as  to  Include  collateral 
matters  not  necessary  to  their  decision.  It 
is  conceded,  as  it  must  be,  that  the  Issue  In- 
volved In  this  proceeding  was  not  considered 
nor  determined  in  those  cases.  It  was  ar- 
gued in  the  latter  case  that  the  borough  had 
a  right  to  sell  its  stock  at  a  fair  price,  but 
Mr.  Justice  Dean,  who  delivered  the  opin- 
ion, said  this  question  was  not  raised,  and 
would  not  be  answered.  The  exact  question, 
therefore,  raised  by  this  appeal,  Is  before 
this  court  for  the  first  time  and  will  be  so 
treated.  It  is  familiar  law  that  a  borough, 
or  other  municipal  corporation,  has  the  in- 
cidental or  Implied  right  to  alienate  or  dis- 
pose of  its  property,  real  or  personal,  of  a 
private  nature,  held  for  the  emolument  and 
advantage  of  the  municipality,  unless  re- 
stricted by  charter  or  statute.  Brumm's 
Appeal,  12  Atl.  855,  22  Wkly.  Notes  Cas. 
137;  Bally  v.  City  of  Philadelphia,  184  Pa. 
594,  39  Atl.  494,  39  L.  R  A.  837,  68  Am. 
St.  Rep.  812.  in  a  late  decision  of  this  court 
It  was  expressly  held  that  a  borough  which 
had  undertaken  to  supply  water  to  its  in- 
habitants acted  in  a  private,  and  not  a  pub- 
lic, capacity.  Jolly  v.  Monaca  Borough,  216 
Pa.  345,  65  Atl.  809.    If  the  supply  of  water, 
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as  In  the  case  last  cited,  or  the  supply  of 
gas,  as  in  Baily  v.  Philadelphia,  184  Pa. 
594,  39  Atl.  494,  89  L.  R.  A.  837,  63  Am.  St 
Rep.  812,  by  the  municipality  Is  construed 
to  be  the  act  of  the  borough  or  city  as  a 
business  corporation  and  of  a  private  nature, 
with  what  reason  can  it  be  said,  or  upon 
what  authority  asserted,  that  the  act  of  a 
private  corporation,  as  In  the  present  case, 
In  supplying  water  for  the  same  general  pur- 
pose is  of  a  public  nature?  To  state  the 
proposition  Is  to  answer  it  Of  course,  the 
act  of  the  private  corporation,  as  of  the  mu- 
nicipality, is  of  a  private  nature. 

We  come  now  to  the  consideration  of  the 
question  whether  the  right  of  alienation  was 
restricted  by  statute  or  contract  There  Is 
no  such  restriction  in  the  general  borough 
act  of  1851,  nor  Is  there  any  provision  in  the 
act  of  1853  which  in  express  terms,  or  by 
necessary  Implication,  limits  the  right  of 
stockholders,  individual  or  municipal,  to  al- 
ienate their  stock  holdings.  On  the  other 
hand,  the  right  of  stockholders  to  sell  their 
stock  is  expressly  recognized  in  section  5 
(page  579),  and  the  method  of  making  trans- 
fers thereof  is  therein  provided.  By  this 
section  it  is  made  the  duty  of  the  board  of 
managers  to  procure  certificates  of  stock,  to 
be  signed  by  the  president  and  treasurer  with 
the  corporate  seal  attached,  and  then  de- 
livered to  each  stockholder,  who  shall  have 
the  right  to  transfer  the  same  at  pleasure. 
There  is  not  even  a  suggestion  of  a  limitation 
upon  the  right  to  sell,  but  the  express  power 
so  to  do  is  conferred  In  the  act  creating  the 
corporation.  It  is  argued  that  this  only  ap- 
plies to  the  shares  held  by  individual  stock- 
holders, and  not  to  those  owned  by  the  bor- 
ough. But  it  is  not  so  written  in  the  law, 
and  there  Is  nothing  within  the  four  corners 
of  the  act  to  warrant  such  a  conclusion. 
Why  should  there  be?  Here  was  a  private 
corporation  about  to  engage  In  an  enterprise 
for  the  emolument  of  Its  stockholders  and  the 
advantage  of  the  borough  and  its  inhabitants. 
It  needed  money  to  accomplish  Its  corporate 
purpose.  Evidently  a  sufficient  amount  could 
not  be  secured  by  private  subscription,  and  the 
Legislature  authorized  the  borough  to  become 
a  subscriber.  It  did  so,  and  received  a  certifi- 
cate for  the  shares  of  stock  purchased.'  These 
shares  are  the  private  property  of  the  bor- 
ough, which  it  has  the  right  to  alienate  when 
proper  municipal  authority  so  to  do  has 
been  given,  just  as  the  Individual  sharehold- 
er may  sell  and  transfer  his  stock.  When  a 
municipal  corporation  engages  In  things  not 
public  in  their  nature,  It  acts  as  a  private 
individual,  and  Is  as  much  bound  by  its  en- 
gagements as  a  natural  person.  Western 
Saving  Fund  Society  v.  City  of  Philadelphia, 
31  Pa.  185.  If  it  acts  as  an  Individual  in 
acquiring  the  stock,  It  may  as  an  Individual 
dispose  of  It  The  right  to  acquire,  there  be- 
ing no  statutory  restriction  as  to  alienation, 
Includes  the  Incidental  power  of  sale. 

It  thus  appearing  that  there  is  no  provi- 


sion in  the  general  borough  act  of  1851  or  in 
the  act  of  1853  providing  for  the  Incorpora- 
tion of  the  appellee  company,  denying  the 
right  to  sell  the  stock  for  which  the  borough 
was  authorized  to  subscribe,  the  only  re- 
maining question  to  be  determined  Is  whether 
by  contract  the  appellant  borough  has  denied 
Itself  this  right  It  Is  contended  for  appellee 
that  section  four  of  the  ordinance  of  June  2, 
1853,  providing  that  the  capital  stock  of  the 
water  company  shall  not  exceed  $75,000,  so 
that  the  subscription  of  the  borough  shall 
amount  to  the  one-third  thereof  in  order  that 
the  borough  shall  not  be  deprived  of  its  right 
to  name  three  managers,  was  in  the  nature 
of  a  contract  which  in  legal  effect  must  be 
held  to  mean  that  the  borough  thereby  cov- 
enanted not  to  sell  its  stock,  but  to  always 
bold  the  same  for  the  purpose  of  securing 
Its  representation  on  the  board  ojt  managers. 
The  ordinance  cannot  by  any  reasonable  con- 
struction be  held  to  mean  this  thing.  At 
most  It  was  only  a  convenient  and  equitable 
arrangement  sanctioned  by  the  Legislature, 
for  the  purpose  of  securing  sufficient  repre- 
sentation on  the  board  In  order  that  the 
rights  of  the  borough  should  be  properly  pro- 
tected. Again,  in  the  section  of  the  ordinance 
relied  on  to  sustain  the  contention  of  appel- 
lee, It  Is  expressly  provided  that  nothing 
therein  contained  shall  be  so  construed  as  to 
prevent  the  borough  from  making  any  mod- 
ification or  alteration  which  It  may  after- 
wards deem  Just  and  reasonable  to  make. 
The  water  company  was  therefore  notified  in 
the  ordinance  Itself  that  the  arrangement 
for  representation  was  subject  to  modifica- 
tion and  alteration  by  the  borough.  With 
what  reason,  therefore,  can  It  be  argued  that 
this  arrangement  was  to  continuously  and 
permanently  restrict  the  right  of  the  bor- 
ough to  modify  or  alter  that  relation  when 
it  is  otherwise  provided  In  the  ordinance? 
The  legal  effect  of  the  ordinance  was  that, 
so  long  as  the  borough  held  one-third  of  the 
capital  stock,  It  was  to  have  the  right  to  an- 
nually appoint  three  managers  of  the  com- 
pany. But  this  right  only  existed  so  long 
as  the  stock  was  held  by  the  borough.  If  at 
any  time  the  borough  chose  to  exercise  its 
undoubted  right  to  sell  Its  stock,  it  could  no 
longer  exercise  the  power  of  appointment 
and  the  somewhat  peculiar  relation  thus  es- 
tablished would  terminate.  There  were  no 
provisions  in  the  acts  of  assembly,  nor  in  the 
ordinance,  to  prevent  an  alienation  by  the 
borough  of  its  shares  of  stock.  Terre  Haute 
v.  Terre  Haute  Waterworks  Co.,  94  Ind.  805; 
Newark  v.  Elliott,  5  Ohio  St.  113.  The  sug- 
gestion that  the  relation  of  the  parties  estab- 
lished by  ordinance  was  one  of  partnership, 
and  that  the  stock  of  the  borough  must  be 
held  In  perpetuity,  cannot  prevail,  because, 
if  such  a  relation  In  contemplation  of  law' 
did  exist  and  the  works  and  property  of  the 
appellee  company  were  so  held,  the  right  of 
a  partner  to  dispose  of  his  Interest  in  the' 
partnership  property   cannot  be  questioned, 
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subject,  of  course,  to  the  rights,  liabilities, 
and  equities  of  the  partnership.  Brown  v. 
Beecher,  120  Pa.  680,  15  Atl.  008;  Collner  v. 
Greig,  137  Pa.  606,  20  Atl.  938,  21  Am.  St 
Rep.  899.  Nor  is  there  any  merit  in  the  in- 
timation that  Injustice  may  be  done  the  ap- 
pellee company  or  Its  stockholders  If  a  sev- 
erance of  the  relation  existing  with  the  bor- 
ough Is  permitted,  because  it  has  been  fre- 
quently held  by  this  court  that  a  borough 
was  authorized  to  adopt  one  of  two  methods 
to  supply  Itself  with  water;  that  Is  to  say,  It 
could  construct  and  operate  its  own  works 
by  municipal  taxation,  or  It  could  contract 
with  a  private  corporation  to  construct 
works  and  supply  water.  It  was  also  decided 
that  both  methods  could  not  be  In  operation 
at  the  same  time,  the  selection  of  one  being 
within  the  meaning  of  the  law  the  rejection 
of  the  other  method  so  long  as  the  first  con- 
tinued the  supply  according  to  law.  Wil- 
son v.  Rochester  Borough,  180  Pa.  509,  88 
Atl.  136;  Welsh  v.  Beaver  Falls  Borough, 
186  Pa.  578,  40  Atl.  784;  Carlisle  Gas  & 
Water  Co.  v.  Carlisle  Water  Co.,  188  Pa.  51, 
41  Atl.  321.  Under  the  rule  of  these  cases, 
the  appellant  borough  having  already  exer- 
cised Its  power  by  entering  Into  a  contract 
with  the  appellee  company  for  its  water  sup- 
ply, it  cannot  adopt  any  other  method,  or  con- 
tract with  any  other  company  so  long  as  ap- 
pellee continues  to  supply  water  according 
to  law. 

The  opinion  of  the  learned  judge  who  heard 
the  case  in  the  court  below  Is  an  able  and 
exhaustive  presentation  of  his  view  of  the 
law,  as  applied  to  the  facts  of  this  case,  but 
in  our  opinion  a  wrong  conclusion  was  reach- 
ed, and  cannot  be  sustained. 

Decree  reversed,  and  Injunction  dissolved, 
at  the  cost  of  the  appellee. 


(US  Pa.  527) 

MATTESON  v.  NEW  YORK  CENT.  &  H.  R. 

R.  CO. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Witnesses— Cboss-Examination— Scop*. 

Where  a  witness  testified  as  to  the  flooding 
of  land  by  the  construction  of  defendant's  rail- 
road bridge,  and  the  size  and  extent  of  the  gul- 
lies and  depressions  which  resulted,  he  might  be 
cross-examined  as  to  whether  the  land  was  not 
subject  to  overflow  before  the  bridge  was  built 
and  as  to  the  depressions  then  existing. 

2.  Evidence  —  Admissions  —  Statements  ot 
Agent— Decxabations  After  Event— Res 
Gestae. 

Declarations  of  an  agent  within  the  scope 
of  his  authority  when  constituting  a  part  of  the 
res  gestse  are  admissible  against  the  principal, 
but  not  when  made  at  any  other  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  887.] 

3.  Negligence  —  Evidence  —  Repairs  Ajtes 
Accident. 

Repairs  made  after  an  accident  do  not  In 
themselves  give  rise  to  a  presumption  of  negli- 
gence. 

Appeal  from  Court  of  Common  Pleas,  Tioga 
County. 


Trespass  by  Lucia  A  Matteson  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company  to  recover  damages  for  Injuries  to 
land  alleged  to  have  been  caused  by  the  con- 
struction of  a  bridge.  From  a  judgment  on  a 
verdict  in  favor  of  plaintiff  for  $2,017.16,  de- 
fendant appeals.    Reversed. 

At  the  trial,  when  W.  J.  Ballou  was  on  the 
stand,  the  following  offer  was  made:  "Mr. 
Owlett :  I  want  to  ask  this  witness  if  from 
the  time  he  first  knew  this  land  In  1870,  down 
to  the  time  of  the  flood,  if  there  was  not  a 
depression  there,  and  If.  in  the  earlier  years 
of  bis  knowledge  of  that  field  if  there  was 
not  water  standing  In  there  in  ponds  from 
four  to  five  feet  deep,  for  the  purpose  of 
showing  this  jury  the  character  of  that  land 
and  under  the  evidence  of  Mr.  Matteson  that 
It  frequently  overflowed  there,  to  give  them 
some  knowledge  of  the  true  situation  and 
value  of  that  land.  (Objected  to,  for  the  rea- 
son It  is  not  cross-examination.  If  It  does 
anything,  It  tends  to  open  In  this  Indirect  way 
the  defense  In  this  case.  The  fact  that  20 
years  ago  there  may  have  been  pools  of  water 
upon  this  land  cannot  be  relevant  here;  the 
witness  having  sworn  prior  to  this  flood 
there  was  no  water  course  there.  Objection 
sustained  and  evidence  excluded.  To  which 
ruling  by  the  court  counsel  for  the  defendant 
except  and  at  their  request  this  bill  Is  seal- 
ed.)" 

When  the  plaintiff  was  on  the  stand  the 
following  offer  was  made:  "Counsel  for  the 
plaintiff  propose  to  show  by  the  witness  on 
the  stand,  and  the  plaintiff  In  this  case,  that 
soon  after  the  damage  alleged  in  plaintiff's 
statement  was  Buffered  the  superintendent  of 
the  defendant  company  came  upon  the  ground 
in  question  and  said  to  the  plaintiff:  'Mr. 
Matteson,  It  looks  as  though  we  had  pretty 
near  ruined  you.  We  expect  to  pay  you  for 
all  the  damage  we  have  done — and  we  will. 
Just  bold  on,  and  don't  be  In  a  hurry,  and 
we  will  settle  with  you.'  This  to  be  followed 
by  other  evidence  that  this  corporation  after- 
wards Instructed  their  trestle  gang,  or  rail- 
road gang,  to  go  to  that  ground  and  remove 
those  piles  as  quickly  as  possible,  as  they 
were  liable  for  the  damages  sustained  by  the 
farmers  as  long  as  they  were  In  there.  This 
for  the  purpose  of  showing  the  corporation's 
own  admission  of  their  negligence.  That  the 
officer  referred  to  as  meeting  Mr.  Matteson 
on  the  ground  is  Mr.  Crowley,  superintend- 
ent of  the  Pennsylvania  Division  of  the  New 
York  Central  Railroad.  (Counsel  for  the  de- 
fendant object  to  this  offer  as  Incompetent 
and  immaterial.  It  Is  an  effort  to  show  a 
statement  by  a  subordinate  officer,  or  agent 
of  the  company,  not  shown  to  have  any  au- 
thority to  bind  the  company  for  any  such 
purpose,  neither  is  it  shown  tbe  character  of 
the  supervision  which  the  agent  or  officer 
had.  It  is  not  shown  whether  he  is  general 
superintendent,  division  superintendent,  or 
the  extent  of  his  authority  or  that  be  had 
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any  authority  whatever  to  adjust  claims  or  to 
bind  the  company  In  this  regard.  This  offer 
is  further  objected  to  for  the  reason  that  In 
the  main  It  Is  an  effort  to  show  the  opinion 
of  some  unknown  officer  or  agent  of  the  com- 
pany as  to  facts  claimed  to  be  Irrelevant  to 
this  case,  and  that  the  evidence  offered  Is  In- 
competent for  the  further  reason  that  it  Is 
an  attempt  to  get  the  opinion  of  a  witness 
not  shown  to  have  authority  to  speak  on  the 
subject  and  not  shown  to  have  been  on  the 
ground  when  the  damage  is  alleged  to  have 
occurred,  and  who  therefore  cannot  know  of 
the  cause  of  the  damage.  Objection  overrul- 
ed.  Exception.)" 

Louis  Oostley  was  asked  this  question: 
"Q.  Yon  may  state  to  the  court  If  he  said 
anything  about  the  necessity  of  getting  those 
Cplles]  out?  (Counsel  for  the  defendant  ob- 
ject to  what  was  said  by  the  supervisor  of 
bridge  work  on  the  Pennsylvania  division  as 
being  Improper  and  Irrelevant,  and  from  no 
point  of  view  being  proper  evidence  upon  the 
Issue  now  trying.  It  Is  proposed  by  the  wit- 
ness upon  the  stand,  who  has  already  testified 
to  the  condition  of  the  trestle,  to  now  show  by 
him,  that  he,  as  one  of  the  employes  of  the 
railroad,  helped  to  remove  these  piles ;  that 
they  were  directed  to  do  so  by  the  superin- 
tendent of  that  class  of  work  of  the  corpora- 
tion defendant  The  purpose  of  this  offer  is  to 
show  that  these  piles  were  recognized  by 
the  railroad  company  as  their  property  and 
to  show  that  they  took  charge  of  them  and 
caused  them  to  be  removed.  Objected  to  as 
being  Incompetent  and  wholly  Irrelevant  and 
Immaterial  and  not  In  any  way  helping  to 
determine  the  Issue  being  tried,  and  for  the 
further  reason  that  it  does  not  appear  In 
the  offer  that  the  piles  were  removed  at  or 
about  the  time  of  the  Injury  or  that  the  con- 
versation referred  to  occurred  about  that 
tune.  The  Court:  'Objection  overruled  for 
the  purpose  of  showing  the  authority  exer- 
cised by  the  man  In  charge  of  this  work, 
and  to  show  that  he  was  an  officer  of  the 
company.'  To  which  ruling  by  the  court 
counsel  for  the  defendant  except,  and  at 
their  request  this  bill  Is  sealed.)" 

Argued  before  MITCHELL,  C.  J.,  and 
PELL.  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

E.  H.  Owlett,  S.  V.  Channell,  and  Walter 
Sherwood,  for  appellant  Henry  A.  Asbton 
and  Chester  H.  Ashton,  for  appellee. 

STEWART,  3.  The  question  here  at  is- 
sue was  the  defendant's  liability  to  respond 
in  damages  for  the  flooding  of  plaintiff's 
land,  claimed  by  the  plaintiff  to  have  re- 
sulted from  the  manner  in  which  defendant 
company  had  constructed  the  foundation  for 
its  bridge  over  the  Cowanesque  river.    The 


case  presents  no  peculiar  features,  and  does 
not  call  for  a  general  review.  It  Is  enough 
to  Indicate  the  specific  errors  committed  on 
the  trial  which  require  a  reversal  of  the 
judgment 

W.  J.  Ballon,  a  witness  called  by  plaintiff, 
testified  as  to  how  the  plaintiff's  land  was 
affected  by  the  flooding,  which  he  said  was 
occasioned  by  the  defendant's  structure,  and 
gave  his  estimate  of  the  damage.  He  de- 
scribed how  it  had  been  washed,  and  the 
size  and  extent  of  the  gullies  and  depressions 
which  resulted.  On  cross-examination  it  was 
proposed  to  ask  this  witness  whether,  before 
the  building  of  the  bridge  complained  of, 
the  land  was  not  subject  to  overflow,  and 
whether  there  were  not  at  that  time  depres- 
sions on  it  and  ponds  four  or  five  feet  deep. 
The  offer  was  excluded  on  the  ground  that 
It  was  an  attempt  to  introduce  defendant's 
case  by  way  of  cross-examination.  However 
much  it  was  In  line  with  what  defendant 
proposed  to  prove  subsequently  by  way  of 
defense,  It  was  none  the  less  entirely  compe- 
tent by  way  of  cross-examination,  and  It  was 
error  to  exclude  It 

The  plaintiff  was  permitted  under  objec- 
tion to  testify  to  certain  admissions  by  the 
division  superintendent  of  the  defendant  com- 
pany at  a  later  day  as  to  the  cause  and  ex- 
tent of  the  damage  done  to  the  land.  This 
was  not  by  way  of  contradiction,  but  as  sub- 
stantive testimony.  "The  rule  is  well  set- 
tled," says  Sbarswood,  J.,  in  Penna.  Railroad 
Company  v.  Books,  57  Pa.  339,  98  Am.  Dec. 
229,  "that  what  an  agent  says  while  acting 
within  the  scope  of  his  authority  is  admis- 
sible against  his  principal,  as  part  of  the 
res  gestae,  but  not  statements  or  representa- 
tions made  by  him  at  any  other  time." 

Like  error  was  committed. In  allowing  an- 
other witness  for  plaintiff,  under  objection, 
to  testify  to  certain  directions  given  by  the 
defendant's  supervisor  of  bridge  work,  for 
the  removal  of  the  piles  which  it  is  claimed 
caused  the  obstruction  in  the  stream  and  the 
flooding  of  plaintiff's  land.  While  the  avow- 
ed purpose  of  the  offer  was  to  show  admis- 
sion by  the  company  that  the  piles  were  the 
property  of  the  company,  a  matter  not  In 
dispute,  the  Inference  the  Jury  would  most 
likely  have  derived  from  it  would  have  been 
an  implied  admission  of  negligence  In  hav- 
ing the  piles  where  they  bad  been  placed. 
The  evidence  was  Inadmissible  for  such  pur- 
pose. Repairs  made  after  an  accident  do  not 
In  themselves  give  rise  to  a  presumption  of 
negligence.  Baran  v.  Reading  Iron  Co.,  202 
Pa.  274,  51  Atl.  979.  The  evidence  should 
have  .been  excluded.  The  eleventh,  twelfth, 
and  thirteenth  assignments  of  error  are  sus- 
tained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 
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IiAIRD  et  al.  v.  ATLANTIC  COAST  SANI- 
TARY CO.  OF  LONG  BRANCH. 
(Court  of   Chancery   of   New  Jersey,    Oct.   8, 
19070 

3L  APPKA1— BOTSCT—  SUSPENSION    0»  INJUNC- 
TION. 

The  provlaiom  of  section  112  of  the  chan- 
cery act  of  1902  (Acta  1902,  p.  646.  c.  168), 
do  not  repeal  or  modify  the  effect  of  rales  118 
and  150,  which  forbid  the  issue  of  process  of 
injunction  upon  a  final  decree  nntil  after  the 
expiration  of  10  days  from  the  filing-  of  the  de- 
cree. 
2.  Same. 

During  said  10  days,  no  process  of  injunc- 
tion on  a  final  decree  can  issue,  except  on  an  or- 
der of  the  court 

[Ed.  Note.— For  eases  tn  point,  sea  Cent  Dig. 
toI.  27,  Injunction,  f  421.] 

&  Sams. 

After  appeal  taken  from  such  a  decree,  no 
process  of  injunction  can  issue  except  on  an 
order  of  the  court. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  2207.] 

4.  Bam*. 

On  application  for  an  order  directing  such 
process  to  issue,  if  it  appears  on  the  face  of 
the  proceedings,  or  is  otherwise  made  to  appear, 
that  such  process  would  destroy  the  subject-mat- 
ter of  the  litigation  and  leave  nothing  but  an 
abstract  question  to  be  passed  upon  by  the 
Court  of  Errors  and  Appeals,  the  order  should 
be  refused. 

(Ed.  Note.— For  eases  In  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  f  2207.] 
6.  Sam*. 

If,  after  any  such  order  directing;  the  is- 
sue of  such  process,  the  defendant  conceives  that 
it  would  have  the  effect  above  mentioned,  he 
may  apply  for  an  order  to  suspend  or  modify 
the  operation  of  the  process,  under  section  112 
of   the   chancery  act  of  1902. 

(Syllabus  by  the  Court) 

Bill  by  William  H.  Laird  and  others 
against  the  Atlantic  Coast  Sanitary  Company. 
Judgment  for  complainants.  Motion  vacating 
order  setting  aside  injunction  granted. 

A  final  decree  for  an  Injunction  was  filed 
tn  the  above  cause  on  August  8,  1907.  On 
August  12,  1907,  an  injunction  was  sealed 
and  Issued  from  the  clerk's  office.  No  direc- 
tion or  order  for  the  writ  bad  been  made, 
either  under  rule  118  or  rule  160.  On  August 
12,  1907,  a  notice  of  appeal  from  the  decree 
was  filed,  of  which  due  notice  was  afterward 
given  to  defendant  It  having  been  repre- 
sented to  the  court  that  the  writ  of  injunc- 
tion had  been  Inadvertently  issued  (being  is- 
sued before  the  expiration  of  10  days  from 
the  filing  of  the  decree),  an  order  was  made 
on  August  22, 1907,  vacating  and  setting  aside 
the  writ 

Frederick  Parker,  for  the  motion.  Thomas 
P.  Fay,  opposed 

MAGIB,  Chancellor.  The  motion  now 
made  is  In  the  alternative.  It  applies  (l) 
for  an  order  either  to  vacate  or  modify  the 
order  of  August  22,  1907,  vacating  the  In- 
junction Issued  on  August  12,  1907;  or  (2)  to 
direct  that  an  injunction  now  issue  according 
to  the  decree. 
67A.-M 


Unless  the  contention  of  .complainants' 
counsel  as  to  the  effect  of  the  legislation  con- 
tained In  section  112  of  the  chancery  act  (Acts 
1902,  p.  646,  c.  168)  Is  well  founded;  the  order 
of  August  22d  ought  not  to  be  disturbed.  The 
writ  of  injunction  was  issued  in  violation  of 
rules  118  and  150.  The  complainants  ought 
not  to  gain  any  advantage  because  the  clerk's 
office  inadvertently  sealed  and  Issued  the 
writ  The  contention  for  the  complainants 
Is  that  the  Legislature  above  referred  to  has 
repealed  or  modified  rules  118  and  150,  so 
that  an  Injunction  directed  by  a  decree  may 
be  sealed  and  issued  before  the  expiration  of 
10  days  from  the  filing  of  the  decree,  and 
without  any  order  or  direction  of  the  court 
I  am  unable  to  agree  with  that  view  of  the 
scope  and  effect  of  the  legislation  In  question. 
By  its  terms  it  does  not  apply  to  the  Issuing 
of  writs  of  injunction,  but  only  to  the  effect 
to  be  given  to  an  appeal  taken  from  a  decree 
or  a  writ  issued  thereon.  It  would  be  appli- 
cable to  an  injunction  Issued  by  the  order  of 
the  court  during  the  10-day  period  provided 
for  by  the  rules,  or  to  one  Issued  after  the 
expiration  of  the  period.  It  provides  that  an 
appeal  shall  not  suspend  or  modify  the  opera- 
tion of  an  Injunction  without  the  order  of 
this  court  or  the  Court  of  Errors,  and  pre- 
scribes that  such  suspension  shall  extend  on- 
ly so  far  as  Is  necessary  to  preserve  the  sub- 
ject-matter of  the  appeal.  As  the  rules  In 
question  remain  unaffected  by  the  legislation 
referred  to,  the  writ  of  injunction  was  Im- 
properly Issued  on  August  12th,  and  its  va- 
cation will  not  be  set  aside.  It  remains  to 
consider  the  other  part  of  the  application. 

The  practice  with  respect  to  Issuing  process 
on  a  final  decree  after  an  appeal  has  been 
filed  has  been  well  recognized  In  this  court 
and  is  laid  down  by  that  distinguished  equity 
judge,  Chancellor  Green,  In  Schenck  v.  Con- 
over,  18  N.  J.  Eq.  81.  The  rule  is  that  after 
an  appeal  Is  taken,  no  such  process  can  is- 
sue until  after  the  order  of  the  court  Coun- 
sel for  defendant  Insists  that  the  power  of 
the  Chancellor  to  direct  the  Issue  of  process 
of  injunction  upon  a  decree  for  that  purpose, 
after  the  filing  of  an  appeal,  has  been  declar- 
ed to  be  Improper  by  the  Court  of  Errors  and 
Appeals  In  Pennsylvania  R.  B.  v.  National 
Dock,  etc,  64  N.  J.  Bq.  647,  85  Atl.  438. 
Such  a  view  of  the  decision  in  that  case  has 
frequently  been  Indicated  by  the  bar.  It  has 
been  conceived  that  the  decision  indicated 
that  the  filing  of  an  appeal  deprived  this 
court  of  the  power  of  proceeding  with  the 
case  before  it  end  even  where  the  appeal 
has  been  taken  from  some  Interlocutory  or- 
der or  decree.  In  my  Judgment  there  are  no 
expressions  In  the  opinion  delivered  by  Chief 
Justice  Beasley,  speaking  for  the  Court  of 
Errors,  that  ever  justified  such  an  Inference, 
and  I  think  that  the  court  has  expressly  re- 
pudiated such  a  construction  In  Morton  v. 
Beach.  66  N.  J.  Bq.  791,  41  Atl.  214,  where 
the  taking  of  an  account  directed  by  an  order 
of  the  court  which  had  been  appealed  from 
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was  held  not  to  be  erroneous,  and  a  decree 
made  upon  the  report  upon  the  accounting 
was  declared  to  be  unimpeachable.  At  the 
same  time  there  are  expressions  In  that  opin- 
ion which  seem  to  be  broader  than  were 
required  by  the  case  presented.  The  case 
presented  to  the  court  related  to  a  decree 
which  required  the  Pennsylvania  Railroad  to 
remove  certain  cars  which  were  impediments 
to  the  building  of  the  tunnel  which  this  court 
had  found  that  the  National  Docks  Company 
had  a  right  to  build,  and  also  restraining  It 
from  Interfering  with  the  National  Docks 
Company  In  the  construction  of  the  tunnel. 
The  railroad  disregarded  the  mandatory  part 
of  the  decree,  and  practically  the  restraining 
part  also.  Thereupon  this  court  found  the 
railroad  company  guilty  of  contempt  and 
was  about  to  enforce  obedience  to  Its  decree. 
It  was  quite  obvious  that,  If  the  railroad  com- 
pany should  have  been  compelled  to  imme- 
diately obey  the  decree,  the  effect  of  the  ap- 
peal would  have  been  nullified,  for  the  tunnel 
would  have  been  constructed  before  the  ap- 
peal could  have  been  brought  to  hearing,  and 
a  determination  thereon  could  have  been 
reached.  This  result  was  deemed  by  the 
Court  of  Errors  and  Appeals  to  be  erroneous 
in  view  of  the  constitutional  attributes  and 
functions  of  the  court  as  a  court  of  review 
of  the  Judgments  and  decrees  of  the  Court 
of  Chancery.  In  this  view  a  large  majority 
of  the  court  concurred,  and,  as  one  of  the 
Judges  who  then  sat,  I  have  never  been  able 
to  perceive  how  any  other  result  could  have 
been  reached  without  destroying  the  appel- 
late Jurisdiction  of  that  court  In  this  class 
of  cases.  But  It  was  never  intended  to  ex- 
tend the  action  In  that  case  beyond  the  class 
of  cases  then  presented,  viz.,  where  the  de- 
cree of  this  court,  or  the  process  Issued  there- 
on, would,  if  not  affected  by  the  appeal, 
absolutely  destroy  the  subject-matter  of  the 
litigation,  and  leave  nothing  except  an  ab- 
straction to  be  passed  upon  by  the  reviewing 
court.  This  I  am  sure  was  the  view  of  the 
Judges  who  took  part  In  that  decision,  and,  if 
there  are  expressions  in  the  opinion  of  the 
learned  chief  Justice  which  can  properly  be 
deemed  of  broader  import,  I  think  they  would 
not  have  met  the  views  of  the  majority  tak- 
ing part  In  the  decision.  At  all  events,  they 
were  not  called  for  by  the  case  presented  or 
the  determination  arrived  at  Since  that 
time  I  apprehend  that  this  court  Is  limited 
in  its  issuing  of  process  upon  a  decree  appeal- 
ed from  to  this  extent  It  ought  not  to  di- 
rect the  issuing  of  such  process  if  It  appear 
to  It  that  the  effect  would  be  to  substantially 
destroy  the  subject-matter  of  the  litigation, 
and  prevent  the  effectiveness  of  an  appeal, 
and,  If  it  should  issue  the  writ  where  such 
clearly  appears  to  be  the  effect,  It  would  be 
reversible  error,  and  an  attempt  to  enforce 
the  process  so  Issued  and  having  such  effect 
by  proceedings  for  contempt  would  also  be 
reversible  error. 
Applying  the  doctrine  of  that  case  as  I  un- 


derstand It,  I  Bee  no  reason  why  the  Issuing 
of  a  process  of  Injunction  to  enforce  this 
decree  will  destroy  the  subject-matter  of  the 
litigation  between  the  parties.  The  decree  Is 
upon  a  bill  filed  to  abate  a  nuisance  affecting 
the  persons  and  property  of  the  complain- 
ants. It  does  not  direct  the  destruction  of 
the  building  from  which  the  noxious  and  In- 
jurious odors  come  which  are  held  to  cause 
the  nuisance,  nor  does  It  direct  the  cessation 
of  the  use  of  the  plant  for  the  cremation  of 
garbage  used  by  the  defendant  company.  All 
that  It  does  Is  to  enjoin  that  company  from 
using  the  plant  so  as  to  produce  a  nuisance. 
This  only  states  a  proposition  which  must 
be  recognized  as  declaring  the  liability  of 
the  defendant 

The  decree  has  been  made  upon  the  advice 
of  an  advisory  master.  Prima  facie  It  Jus- 
tifies and  requires  the  issuing  of  process  to 
enforce  It,  unless  It  is  made  to  appear  that 
enforcing  the  decree  pending  the  appeal  will 
fall  within  the  National  Docks  Case  as  I 
have  Interpreted  It.  There  Is  nothing  pro- 
duced on  the  part  of  the  defendant  to  indi- 
cate such  a  result  That  in  directing  the  Is- 
sue of  the  writ  under  these  circumstances  I 
am  following  the  correct  practice  I  think  may 
be  considered  to  be  intimated  by  the  legisla- 
tive mandate  contained  In  section  112  of  the 
chancery  act  By  that  section,  the  appeal 
Is  not  to  suspend  the  operation  of  the  decree 
If  the  enforcement  of  the  decree  will  not  de- 
stroy the  subject-matter  of  the  suit  But,  If 
that  Is  shown  to  be  the  case,  in  whole  or  In 
part,  the  injunction  may  be  either  suspended 
or  modified  for  that  purpose. 

I  shall  therefore  direct  the  issue  of  this 
process,  and  If  the  defendant  company  con- 
ceives that  its  effect  will  be  to  destroy,  In 
whole  or  In  any  substantial  part  the  sub- 
ject-matter of  the  appeal,  It  may  apply,  upon 
notice,  for  a  suspension  or  modification. 


MORRIS  V.  WARDELL. 
(Supreme  Court  of  New  Jersey.    June,  1906.) 

1.  Habeas  Corpus— Return. 

Where  no -answer  is  filed  to  a  return  to  a 
writ  of  habeas  corpus,  and  no  leave  is  asked 
to  traverse  any  of  the  statements  of  fact  there- 
in set  forth,  they  will  be  taken  as  true. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  §  75.] 

2.  Same  —  Parent  and  Child  —  Children  — 

Right  to  Custody. 

At  common  law  the  father  is  erititled  to  the 
custody  of  his  children,  and,  when  he  is  dis- 
qualified for  any  reason,  the  mother  is  entitled. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  §  84.] 

3.  Same  —  Jurisdiction  —  Custody  of  Chil- 
dren. 

The  statute  does  not  confer  upon  the  court 
in  habeas  corpus  proceedings  the  right  to  settle 
the  permanent  custody  of  infant  children:  such 
right  belonging  to  the  Chancellor  as  parens  pa- 
true,  by  -virtue  of  the  equity  powers  of  the 
Court  of  Chancery. 
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4.  Sams— Evidence. 

In  habeas  corpus  tor  possession  of  an  in- 
fant child,  evidence  held  insufficient  to  show 
that  the  child  had  been  unduly  deprived  of  her 
liberty,  or  was  not  well  cared  for. 

Habeas  corpus,  on  relation  of  Bella  Morris, 
against  one  Wardell.    Writ  dismissed. 

William  Hartshorne  and  William  PIntard, 
for  petitioner.  Halstead  H.  Walnwrlght,  tor 
defendant. 

HENDRICKSON,  J.  This  writ  was  allow- 
ed upon  a  petition  of  Bella  Morris,  who 
thereby  seeks  to  obtain  the  possession  of  her 
Infant  daughter,  Helen  Johnson,  who  is  in 
her  eleventh  year,  and  who,  as  the  petition 
alleges,  is  now  unlawfully  restrained  by  the 
defendant  In  his  custody.  The  proceedings 
are  brought  under  the  habeas  corpus  act 
Gen.  St  1621.  The  defendant  produced  be- 
fore the  court  the  child  in  Question,  and  made 
his  return  to  the  writ  under  oath,  setting 
forth  the  day  and  cause  of  the  taking  and  de- 
tention of  the  Infant  as  by  the  writ  he  was 
commanded.  There  was  no  answer  filed  to 
the  return,  and  no  leave  asked  to  traverse 
any  of  the  statements  of  fact  therein  set 
forth.  They  must  therefore,  be  taken  as 
true.  Richards  v.  Collins,  45  N.  J.  Eq.  288, 
17  Atl.  831, 14  Am.  St.  Rep.  726.  The  return 
sets  out  among  other  things,  that  the  peti- 
tioner requested  Mary  Wardell,  the  wife  of 
the  defendant  to  take  this  child,  then  about 
four  years  of  age,  to  care  for,  educate,  and 
bring  up  In  defendant's  family,  as  her  own 
child,  the  mother  to  relinquish  all  control 
over  her,  and  declares  that  the  defendant  ac- 
cepted the  child  on  those  terms,  and  that  he 
and  his  wife  have  ever  since  continued  to 
care  for,  clothe,  and  support  the  child  as  If 
she  were  their  own.  The  testimony  of  wit- 
nesses was  taken  at  the  bearing,  and  the  evi- 
dence given  does  not  negative  In  any  Impor- 
tant particular  these  statements  of  the  re- 
turn. The  petition  avers,  and  it  Is  not  de- 
nied, that  the  petitioner  is  tbe  mother  of  the 
infant  and  that  she  procured  a  divorce  from 
her  former  husband,  Richard  Johnson,  for 
desertion,  and  that  she  was  left  in  destitute 
circumstances  with  two  small  children  In  her 
custody,  one  of  which  was  the  Infant  in  ques- 
tion, and  that  about  four  years  ago  the  peti- 
tioner married  one  John  A.  Morris,  of  Long 
Branch,  where  she  has  since  resided  with  her 
husband.  The  defendant  in  his  return  denies 
any  unnecessary  restraint  or  control  over  the 
child,  and  declares  that  the  latter  has  been 
and  still  is  perfectly  free  to  use  her  own 
choice  in  the  selection  of  a  home  and  place 
to  go,  but  that  mutual  affection  has  arisen  be- 
tween the  defendant  and  his  wife  and  tbe 
child,  and  the  latter  has,  when  the  subject 
was  mentioned,  expressed  ber  unwillingness 
to  five  with  her  mother,  and  declared  her 
wish  to  remain  In  the  defendant's  home  and 
family.  The  defendant  further  declares  In 
his  return  that  he  Is  unwilling  to  have  this 
child  taken  from  his  home  and  family,  unless 


the  child  herself  so  desires,  and  unless  it  will 
be  for  her  happiness  and  well-being  to  do  so, 
and  prays  that  he  may  be  permitted  to  retain 
the  care  and  support  of  the  child  and  be  dis- 
charged from  this  writ  The  defendant  in 
his  return  further  declares  that  the  child  has 
been  taught  to  go  to  church  and  Sunday 
school,  and  that  defendant  and  wife  have  en- 
deavored to  train  her  according  to  the  teach- 
ings of  Christianity,  and  in  all  respects  to 
train  and  educate  her  as  becomes  the  estate 
and  condition  of  the  defendant,  who  is  a 
farmer  living  upon  his  own  farm,  and  these 
declarations  stand  uncontradicted.  The  only 
fault  charged  against  the  defendant  in  the 
petition  was  that  the  child  was  on  one  occa- 
sion seen  at  work  in  the  field,  and  to  come  in 
the  house  of  the  defendant  In  a  "very  dirty 
and  misused  condition" ;  she  looking  haggard 
and  unhealthy,  and  being  without  shoes. 
These  statements  are  denied  in  the  return, 
and  were  not  sustained  by  the  evidence  tak- 
en ;  and  I  am  entirely  satisfied  that  the  child 
has  been  and  Is  well  cared  for  by  the  defend- 
ant and  his  wife  and  made  very  comfortable. 
She  was  examined  as  a  witness  at  the  hear- 
ing, both  by  counsel  and  the  court,  and  In  an- 
swer to  questions  evinced  a  strong  desire  to 
remain  where  she  is,  and  not  to  go  and  make 
ber  home  with  her  mother.  It  should  be  stat- 
ed that  it  appears  by  the  evidence  that  the 
petitioner  and  her  husband  do  not  keep  house 
by  themselves,  but  reside  with  the  father  and 
mother  of  the  husband. 

It  is  argued  on  behalf  of  tbe  defendant  that 
no  unlawful  restraint  has  been  shown  In  this 
case,  and  that  therefore,  in  this  proceeding 
no  order  can  be  made  compelling  a  surrender 
of  the  child  to  the  custody  of  the  petitioner ; 
citing  State  v.  Cheeseman,  5  N.  J.  Law,  445 ; 
State  v.  Stigall,  22  N.  J.  Law,  286;  State  v. 
Baird,  18  N.  J.  Eq.  194 ;  Slack  v.  Perrlne,  19 
N.  J.  Law  J.  40.  This  would  certainly  be  the 
result  If  the  infant  has  reached  the  age  of 
discretion,  and  could  properly  choose  for  her- 
self her  future  abode.  It  should  be  stated 
that  the  father,  at  common  law,  Is  entitled  to 
the  custody  of  his  children  (State  v.  Baird, 
supra),  and,  when  be  is  disqualified  for  any 
reason,  the  mother  Is  entitled.  And  In  the 
present  case  it  appears  by  the  decree  of  di- 
vorce in  evidence  that  the  custody  of  tbe  chil- 
dren was  awarded  to  the  mother,  who  would 
be  entitled  to  the  custody  of  the  infant  under 
ordinary  circumstances.  It  was  held  In  State 
v.  Baird,  supra,  by  the  Chancellor  that: 
"Upon  a  habeas  corpus  brought  by  the  father 
for  his  children,  the  court  will  not  as  a  mat- 
ter of  course  order  them  to  be  delivered  up  to 
him,  but  only  In  case  they  are  improperly  re- 
strained of  their  liberty.  •  •  •  If  the  In- 
fants are  of  sufficient  years  or  discretion  to 
Judge  for  themselves,  they  will  be  examined, 
and,  If  they  are  satisfied  and  wish  to  remain, 
the  court  will  hold  that  they  are  not  unduly 
deprived  of  their  liberty,  and  will  permit 
them  to  go  with  which  of  the  parties  they 
may  select    •    •    •    When  Infants  are  too 
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young  to  exercise  any  discretion,  the  court 
will  determine  for  them,  and  adjudge  the  cus- 
tody to  such  of  the  parties  as  may  be  consid- 
ered most  advantageous  to  the  Infants."  The 
principles  here  stated  have  the  support  of  a 
long  line  of  authorities.  The  statute  does 
not  however,  confer  upon  the  court  In  habeas 
corpus  proceedings  the  right  to  settle  the  per- 
manent custody  of  Infant  children,  a  right 
which  belongs  to  the  Chancellor  as  parens 
patriae,  by  virtue  of  the  equity  powers  of  the 
Court  of  Chancery,  and  I  shall  not  attempt 
to  do  so.  State  v.  Baird  et  al.  (Court  of 
Errors)  19  N.  J.  Eq.  481-484.  The  Infant  In 
this  case,  though  quite  Intelligent  for  her 
years,  has  not,  I  think,  reached  the  period  of 
sufficient  discretion  to  choose  for  herself  as 
to  the  matter  of  her  home  and  custody.  If 
the  evidence  that  the  child  was  Improperly 
restrained  of  her  liberty  or  was  under  Im- 
proper surroundings  and  Influences,  I  would 
probably,  in  the  exercise  of  my  discretion, 
have  followed  a  practice  recognized  In  Baird 
v.  Baird,  19  N.  J.  Bq.  481,  and  have  removed 
the  restraint  and  allowed  the  parent  to  take 
her  Into  possession.  But  finding,  as  I  do, 
that  this  child  has  not  been  unduly  deprived 
of  her  liberty  and  Is  being  well  cared  for  by 
the  defendant  I  deem  It  my  duty  to  dismiss 
the  writ  of  habeas  corpus,  thus  allowing  the 
child  to  remain  In  her  present  home,  until 
application  be  made  to  the  Chancellor  to  set- 
tle the  question  of  the  permanent  custody  of 
the  Infant. 

I  will  sign  an  order  dismissing  the  writ 
but  without  costs. 


MONTCLAIR  BUILDING  &  LOAN  ASS'N 
v.  FARMER. 

(Court  of  Chancery  of  New  Jersey.    Aug.  30, 

1907.) 

l  mobtqaoes—  forecxosube  —  sale  —  cow- 
fibiiation— Mistake— Inadequacy  of  Con- 
sideration. 

A  mortgagor's  surviving  husband  to  pro- 
tect his  interest  and  that  of  his  children,  em- 
Sloyed  F.  to  bid  for  the  property  on  foreclosure, 
me  of  the  tracts  was  worth  $1,600  and  was 
struck  down  to  B.  for  $610.  F.  immediately 
claimed  the  bid  was  his,  bat  the  officer  making 
the  sale  declined  to  recognize  it,  and  returned 
B.  as  the  purchaser.  The  husband  thereupon 
applied  to  set  the  sale  aside  as  to  such  tract 
agreeing  on  a  resale  to  bid  $1,600.  Held,  to 
justify  vacation  of  the  sale  for  mistake  and 
Inadequacy  of  price,  on  condition  that  the  hus- 
band give  bond  to  bid  $1,600,  pay  the  costs  of 
the  first  sale,  and  interest  on  the  purchaser's 
deposit 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  I  1539.] 

2.  Sake. 

Property  covered  by  mortgage  was  put  up 
for  sale  in  two  tracts.  No  objection  was  token 
to  the  sale  of  the  first  tract  but  the  sale  of 
the  second  was  objected  to  and  set  aside  be- 
cause of  a  mistake  and  for  inadequacy  of 
price.  Held,  that  the  purchaser,  having  ob- 
jected to  taking  the  first  tract  without  the  sec- 


ond, was  entitled  to  a  vacation  of  the  entire 
sale. 

[Ed.  Note.— For  cases  in  point  see  Cent.  IMg. 
vol.  35,  Mortgages,  |  1539.J 

Action  by  the  Montclalr  Building  &  Loan 
Association  against  William  Farmer  to  fore- 
close a  mortgage.  On  motion  for  confirma- 
tion of  a  sale  of  the  property.    Denied. 

H.  B.  Goodell,  for  complainant  William 
W.  Crane,  for  defendant 

HOWELL,  V.  C.  This  suit  Is  an  ordinary 
foreclosure  salt  in  which  there  has  been  a 
final  decree  for  the  sale  of  the  premises,  a 
writ  of  execution  to  execute  the  decree,  and 
a  sale  In  pursuance  thereof.  The  property 
described  in  the  execution  Is  In  two  parcels. 
They  were  sold  separately  and  purchased 
separately  by  Henry  J.  Bloemecke.  Counsel 
for  the  complainant  now  moves  to  confirm 
the  sale  against  the  objection  that  the  sec- 
ond tract  did  not  bring  what  it  was  fairly 
worth  at  the  sale.  The  motion  was  heard  on 
affidavits. 

The  property  In  question  was  owned  by  a 
Mrs.  Farmer,  who  died  Intestate,  leaving  two 
infant  children  and  her  husband.  These  ap- 
pear to  be  the  only  persons  who  are  Interest- 
ed in  the  property.  The  surviving  husband, 
in  order  to  protect  himself  and  bis  children, 
had  arranged  to  have  the  property  bid  In  for 
him  at  the  sale,  presumably  for  the  purpose 
of  making  it  bring  all  that  It  was  worth. 
The  first  tract  was  sold  for  $600  and  this 
price  appears  to  be  satisfactory  to  the  com- 
plainant and  to  the  defendant  because  no 
objection  Is  made  to  confirming  the  sale  of 
that  tract  In  the  sale  of  the  second  tract 
the  defendant  Farmer  had  employed  one 
Flannlgan  to  bid  for  him.  There  was  a  bid 
of  $600.  Flannlgan  claims  that  he  bid  $610. 
The  person  who  was  bidding  for  the  purchas- 
er likewise  claims  that  he  bid  $610.  The 
undersherlff  appears  not  to  have  heard  the 
bid  of  Flannlgan,  and,  after  holding  the  prop- 
erty for  higher  bids  for  a  short  time,  struck 
the  property  off  and  announced  that  Bloe- 
mecke was  the  purchaser.  Immediately  Far- 
mer and  his  friends  Gallagher  and  Flannlgan 
protested,  and  claimed  that  the  bid  was  Flan- 
nlgan's,  and  that  Farmer  was  the  real  pur- 
chaser. This  was  denied  by  the  purchaser 
and  his  brother  who  bid  for  him.  The  ques- 
tion was  referred  to  the  sheriff,  who  decided 
that  the  bid  must  stand  as  Bloemecke's  bid. 
The  fact  that  the  claim  was  made  on  the  spot 
on  behalf  of  Farmer  Is  testified  to  by  Farmer, 
Gallagher,  Flannlgan,  and  the  undersherlff. 
It  is  not  denied  by  the  purchaser  or  by  his 
brother  who  did  the  bidding  for  him,  nor  is 
it  mentioned  in  any  of  the  other  affidavits. 
I  must  take  it  as  proved  that  Flannlgan 
thought  that  the  $610  bid  was  his  bid,  and 
that  it  was  a  clear  mistake,  and  Is  clearly 
proved,  that  led  him  to  decline  to  make  any 
further  bids.     I   think,  therefore,  that  the 
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sale  should  be  set  aside,  on  tiro  grounds :  (1) 
Because  of  misapprehension  and  mistake; 
and  (2)  because  of  Inadequacy  of  price  In- 
duced by  the  misapprehension  and  mistake. 
It  is  shown  that  the  property  Is  worth  $1600, 
and  that  Mr.  Farmer  to  willing  to  bid  that 
amount  at  another  sale.  The  discrepancy  be- 
tween  $1600  and  $610  is  almost  enough  In  it- 
self to  throw  doubt  upon  the  sale,  but,  taken 
In  connection  with  the  mistake  made  by  Flan- 
nlgan  and  the  undersherlff,  I  think  It  is  en- 
tirely sufficient 

On  the  argument,  the  purchaser's  counsel 
stated  that,  If  the  sale  was  set  aside,  he  de- 
sired It  to  be  set  aside  In  toto,  because  be  did 
not  desire  to  purchase  the  first  tract  describ- 
ed In  the  execution,  unless  he  could  have  the 
second  tract  also.  I  think  this  is  a  reason- 
able request,  and  ought  to  be  acceded  to,  but 
that,  In  setting  aside  the  sale,  the  defendant 
Farmer  must  be  put  upon  terms.  His  coun- 
sel suggested  that  be  would  be  willing  to 
submit  to  giving  a  bond  to  bid  $1900  for  the 
second  tract  at  a  resale,  and  such  other  rea- 
sonable terms  as  the  court  might  Impose.  I 
think  he  should  give  a  bond  In  the  penalty 
of  $4,400,  conditioned  to  bid  $600  for  the 
first  tract  and  $1600  for  the  second  tract  at 
the  resale;  that  he  should  pay  all  the  tax- 
able costs  and  sheriffs  fees  pertaining  to  the 
first  sale;  that  he  should  pay  to  the  pur- 
chaser Interest  on  the  deposit  to  the  date  of 
the  repayment  The  order  should  be  taken 
Immediately,  and  the  bond  provided  for 
should  be  given  within  three  days  thereafter, 
on  the  filing  of  the  bond,  the  sheriff  to  repay 
the  deposit  and  the  petitioner  to  pay  the  in- 
terest thereon.  In  case  petitioner  makes  de- 
fault In  any  of  these  requirements,  the  com- 
plainant or  the  purchaser  may  apply  for  a 
discharge  of  this  order.  This  course  1b  in 
accord  with  the  ruling  of  the  Prerogative 
Court  in  1852  in  the  case  of  Oonover  v.  Wall- 
ing, 15  N.  J.  Eq.  167.  There  a  mistake  was 
made  by  the  auctioneer  and  the  unsuccessful 
bidder  somewhat  similar  to  the  one  that  ap- 
pears to  have  been  made  In  this  case.  The 
property  was  sold  to  Conover.  Immediately 
Ellis  claimed  the  bid.  The  ordinary  says: 
"It  is  customary  in  New  Jersey  at  public 
sales,  where  a  bid  is  claimed  by  two  or  more 
(>ersons,  and  there  Is  really  good  ground  for 
dispute  as  to  the  claim  to  the  bid,  to  put  the 
property  up  again  at  the  price  and  at  the 
bid  if  such  one  of  the  competitors  as  the  auc- 
tioneer may  declare  in  his  Judgment  entitled 
to  It  This  Is  the  fair  way  of  settling  such 
disputes,  and  it  Is  a  right  which  the  owner  of 
the  property  claims  which  be  will  exercise, 
because  It  Is  to  bis  advantage  to  do  so."  The 
Court  of  Appeals  held  In  Raphael  v.  Zehner, 
56  N.  J.  Kq.  836,  42  AtL  1015,  that  In  that 
case  there  was  a  gross  inadequacy  of  prices, 
and  that,  by  reason  of  mistake  or  misappre- 
hension, the  complainant  did  not  attend  the 
sale  to .  protect  her  Interests,  and  that  the 
sacrifice  was  the  result  of  this  mistake  or 
misapprehension.    It  was  a  common-law  sale, 


but  on  bill  filed  to  set  It  aside  a  decree  was 
made  for  the  complainant  in  the  Court  of 
Chancery  which  was  confirmed  in  the  Court 
of  Errors  and  Appeals.  A  similar  course,  was 
taken  In  Mutual  Benefit  Life  Insurance  Com- 
pany t.  Gould,  84  N.  X  Eq.  417.  The  purchas- 
er relied  upon  the  case  of  Morrisse  v.  Inglis, 
46  N.  J.  Eq.  306,  19  Atl.  16,  In  which  the  sale 
was  confirmed ;  but  the  court  in  that  case  ex- 
cepts from  the  rule  laid  down,  cases  of  sales 
affected  by  accident  or  mistake,  holding,  where 
a  mistake  of  fact  has  prevented  a  fair  sale 
In  the  manner  required  by  law,  It  may  some- 
times justify  interference  with  the  sale.  This 
action  is  likewise  in  accordance,  with  the  pro- 
vision of  the  statute  which  prohibits  the  court 
from  confirming  any  sale  unless  it  is  satis- 
fied by  the  evidence  that  the  property  had 
been  sold  at  the  highest  and  best  price  the 
same  would  then  bring  In  cash ;  and,  while 
it  is  common  practice  to  refuse  to  set  aside 
a  sale  for  mere  inadequacy  of  price  (Porch 
v.  Agnew  Company,  66.  N.  J.  Eq.  232,  57  AtL 
726),  yet  when  the  inadequacy  Is  gross,  as  in 
this  case,  and  is  Induced  by  mistake  or  mis- 
apprehension, and  the  rights  of  infants  are  at 
stake,  the  only  justice  of  the  case  is  to  order 
a  resale. 


(6  Pen.  Ml) 


BANES  v.  BANKS. 


(Superior  Court  of  Delaware.    New  Castle. 
Sept  18, 1907.) 

1.  DivoBOs— Pbocekdirob— Ahbwxb. 

In  divorce  on  the  ground  of  adultery,  re- 
spondent's defense,  consisting  of  recrimination, 
condonation,  or  other  special  defenses,  may  be 
pleaded,  by  answer. 

2.  Saios— Cboss-Bixx. 

No  cross-bill  may  be  filed  in  divorce  on  the 
ground  of  adultery,  since  Act  March  29,  1907,  f 
13,  provides  that  if  the  defendant  in  such  a  case 
shall  recriminate  and  prove  complainants  like 
crime,  or  that  he  has  admitted  defendant  into 
conjugal  society  or  embrace  after  knowledge  of 
the  adultery,  etc.,  the  petition  shall  be  dismissed, 

BUI  for  a  divorce  by  Edwin  B,  Banks 
against  Mary  J.  Banks.  Motion  for  leave  to 
file  an  answer  and  cross-bill.    Denied. 

Argued  before  LORE,  a  J»  and  GBUBB 
and  PENNEWILL,  JJ. 

J.  Frank  Ball  and  Thomas  F.  Bayard,  for 
plaintiff^    Herbert  H.  Ward,  for  defendant 

LORE,  C.  J.  The  court  have  carefully 
considered  the  motion  on  behalf  of  the  de- 
fendant In  this  case  for  leave  to  file  an  an- 
swer and  a  cross-bill,  and  also  the  able 
arguments  made  by  the  counsel  for  the  plain- 
tiff and  the  defendant  The  motion  should  be 
divided  into  two  heads:  First,  for  leave 
to  file  an  answer;  second,  for  leave  to  file  a 
cross-bill. 

There  can  be  no  question  as  to  the  right 
of  the  defendant  to  file  a  formal  answer, 
such  as  may  be  pertinent  under  the  facts  and 
the  law  In  the  case.  The  practice  of  the 
courts  in  respect  to  formal  answer  by  the ' 
defendant  In  divorce  cases  In  this  state  Is 
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so  well  stated  In  2  Woolley  on  Delaware 
Practice,  $  1636,  that  we  cannot  do  better 
than  to  give  the  language  of  that  section: 

"Sec.  1636.  Answer.  When  the  respond- 
ent's defense,  amounts  in  substance  to  a 
traverse  of  the  allegations  contained  in  the 
libel,  and  does  not  embrace  matters  of  con- 
donation, recrimination,  or  other  special  de- 
fenses, a  formal  answer  is  unusual  and  un- 
necessary. As  the  libelant  must  prove  the 
averments  of  the  libel  In  support  of  his 
case,  so  the  respondent,  without  formal  an- 
swer, may  introduce  any  evidence  that  is  in 
contradiction  of  the  libelant's  proof.  When 
divorce  is  sought  on  the  ground  of  adultery, 
the  statute  provides  that  'if  the  defendant 
shall  recriminate  and  prove  that  the  com- 
plainant has  been  guilty  of  the  like  crime, 
or  has  admitted  the  defendant  Into  conjugal 
society  or  embraces  after  knowledge  of  the 
adultery,  or  that  the  complainant,  if  a  hus- 
band, allowed  of  his  wife's  prostitution,  the 
petition  shall  be  dismissed.'  Such  defenses, 
as  it  appears,  partake  of  the  nature  of  con- 
fession and  avoidance,  or  If  the  allegations 
of  the  petition  are  denied,  as  they  may  be, 
and  recrimination,  condonation,  or  the  al- 
lowing of  the  wife's  prostitution  is  at  the 
same  time  relied  on,  the  defense  amounts  to 
a  plea  of  an  exception  to  the  statute  allow- 
ing divorce  for  the  cause  of  adultery.  In 
either  case,  or  in  any  case,  where  the  re- 
spondent relies  upon  an  exception  to  the  stat- 
ute, and  defends  upon  the  ground  of  recrim- 
ination, condonation,  or  the  husband's  as- 
sent to  his  wife's  prostitution,  the  defense  is 
not  a  traverse,  but  sets  up  new  matter,  and 
must  be  specially  pleaded.  Defenses  of  the 
characters  embraced  within  these  exceptions 
of  the  statute  should  be  pleaded  and  shown 
by  an  answer.  The  answer  should  set  forth 
the  matter  of  the  defense  with  the  same  par- 
ticularity and  specification  as  are  required 
In  the  libel;  for  If  by  the  answer  the  adul- 
tery is  admitted,  but  recrimination  or  con- 
donation is  relied  upon  to  constitute  an  ex- 
ception to  the  libelants  right  to  a  divorce, 
the  burden  of  proof  is  shifted,  and  the  res- 
pondent is  required  to  prove  that  she  is 
within  the  exception  of  the  statute.  The  li- 
belant is  entitled  to  this  particularity,  be- 
cause such  a  defense  in  substance  constitutes 
a  charge  against  him,  concerning  which  he 
has  a  right  to  be  fully  informed,  so  that  he 
may  either  contradict  it  or  prove  acts  of 
adultery  subsequent  to  the  act  relied  upon  as 
a  defense." 

This  statement  of  the  practice  is  just  as 
applicable  to  the  new  divorce  law,  approved 
March  29,  1907,  as  to  the  old  law,  Inasmuch 
as  the  provisions  of  sectitn  13  of  the  new 
law  are  copied  verbatim  from  the  old. 

The  real  question  in  this  case  Is:  Shall 
leave  be  granted  the  defendant  to  file  a 
cross-bill,  which,  If  proved,  shall  constitute 
an  independent  ground  of  action,  and  entitle 
her  to  a  divorce  from  her  husband  just  us  if 
she  had  filed  the  original  petition  in  the  suit? 


We  fully  recognize  the  force  of  the  reason- 
ing of  the  counsel  for  the  defendant  that 
leave  to  file  such  cross-bill  would  enable  the 
courts  to  determine  which  of  the  two  par- 
ties was  entitled  to  the  divorce,  and  to  de- 
cree a  divorce  either  to  the  plaintiff  or  to 
the  defendant  as  the  proof  In  the  case  might 
warrant  Such  a  practice  would  save  mul- 
tiplicity of  suits,  minimize  costs,  and  afford 
relief  to  either  one  of  the  parties  entitled 
thereto,  without  driving  each  of  them  to  an 
independent  action,  where  the  proofs  in  both 
actions  would  be  substantially  the  same. 
The  Jurisdiction  of  this  court,  however,  fn 
divorce  cases.  Is  entirely  statutory.  In  Jeans 
v.  Jeans,  2  Har.  38,  the  court  held  that  the 
doctrine  of  the  ecclesiastical  courts  on  the 
subject  of  divorce  will  as  far  as  applicable 
be  recognized  by  our  courts.  This,  however, 
does  not  touch  the  question  of  jurisdiction. 
The  question  necessarily  turns  upon:  What 
does  the  statute  prescribe  or  p?rmlt?  The 
opinion  of  Judge  Grubb  in  Cummins  v.  Cum- 
mins, 1  Marv.  423,  31  Atl.  816,  is  cited  In  fa- 
vor of  the  defendant's  position.  This  case, 
as  reported  in  1  Marvel,  leaves  the  impres- 
sion that  an  individual  opinion  was  deliver- 
ed by  Judge  Grubb  and  another  by  myself, 
and  that  Judge  Cullen  concurred,  but  deliver- 
ed no  opinion.  In  what  Judge  Cullen  concur- 
red does  not  appear.  The  facts  are  that  the 
opinion  as  delivered  by  me  was  the  opinion 
of  the  majority  of  the  court. 

The  right  of  the  defendant  to  file  a  cross- 
bill in  applications  for  divorce,  where  the 
cause  is  adultery,  does  not  depend  upon  the 
practice  in  the  ecclesiastical  courts,  but  up- 
on the  words  of  our  own  statute,  which  are 
as  follows:  "Sec.  13.  On  a  petition  for  di- 
vorce for  the  cause  of  adultery  if  the  de- 
fendant shall  recriminate  and  prove  that 
the  complainant  has  been  guilty  of  the 
like  crime,  or  has  admitted  the  defendant  In- 
to conjugal  society,  or  embrace,  after  the 
knowledge  of  the  adultery,  or  that  the  com- 
plainant, If  a  husband,  allowed  of  his  wife's 
prostitution,  the  petition  shall  be  dismissed." 
The  language  of  this  section  practically  dis- 
poses of  this  motion.  Where  the  conditions 
named  therein  appear  In  the  proof,  the  law 
emphatically  says  "the  petition  shall  be  dis- 
missed." When  the  petition  Is  so  dismiss- 
ed, the  case  Is  ended,  and  cannot  be  held 
In  court  by  a  cross-bill.  Under  our  practice 
such  conduct  on  the  part  of  the  complainant 
Is  simply  a  matter  of  defense,  and  does  not 
clothe  the  court  with  jurisdiction  Independ- 
ently of  the  original  petition,  as  such  de- 
fense should  be  set  forth  In  an  answer  as 
defined  in  the  quotation  heretofore  made 
from  2  Woolley  on  Delaware  Practice.  We 
think  this  position  In  harmony  with  a  cor- 
rect Interpretation  of  Jeans  v.  Jeans,  2  Har. 
38,  and  Id.,  142.  However  desirable,  there- 
fore, the  filing  of  a  cross-bill  might  be  in. 
cases  of  divorce,  we  do  not  feel  at  liberty 
to  grant  it  under  the  terms  of  our  statute. 
Such  a  remedy  must  come  from  the  tegisla- 
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ture,  and  is  not  within  the  province  of  the 
court 

Leave  to  file  a  cross-bill  is  therefore  re- 
fused. 


(28  R.  I.  430) 

GUILD  et  al.  v.  ALLEN  et  al. 
(Supreme  Court  of  Rhode  Island.  June  7, 1907.) 

1.  Wills  —  Legatees  —  Designation  —  UN- 
INCORPORATED ASSOCIATIONS. 

Testatrix  bequeathed  $1,000  to  the  Wo- 
man's Baptist  Foreign  Missionary  Society  con- 
nected with  the  First  Baptist  Church  of  Provi- 
dence, R.  I.,  to  be  devoted  to  the  work  in.  which 
L.  of  Burmah  was  engaged.  There  was  no 
"Woman's  Baptist  Foreign  Missionary  Society" 
connected  with  such  church,  but  there  was  an 
unincorporated  voluntary  association  so  con- 
nected called  "Woman's  Foreign  Missionary  As- 
sociation" organized  to  aid  the  missions  under 
the  American  Baptist  Missionary  Union,  the 
funds  of  the  association  passing  through  the 
treasury  of  the  "Woman's  Baptist  Foreign  Mis- 
sionary Society,"  a  corporation.  The  work  of 
L.  in  Burmah  was  a  branch  of  the  work  of  the 
American  Baptist  Missionary  Union,  and  was 
supported  by  funds  from  the  corporation.  There 
was  no  other  organization  connected  with  the 
First  Baptist  Church  with  an  object  similar  to 
the  Woman's  Foreign  Missionary  Association, 
which  had  continuously  sent  its  funds  to  the 
field  through  the  corporation.  Held,  that  the 
Woman's  Foreign  Missionary  Association  of  the 
First  Baptist  Church  was  sufficiently  identified 
as  the  legatee  intended. 

2.  Sake. 

Testatrix  bequeathed  $1,000  to  the  Home 
Missionary  Society  of  the  First  Baptist  Church 
of  Providence,  R.  I.  There  was  no  "Home  Mis- 
sionary Society"  of  snch  church,  but  there  was 
an  unincorporated  voluntary  association  known 
as  the  "Woman's  Baptist  Home  Mission  So- 
ciety" of  the  First  Baptist  Church  of  Provi- 
dence, R.  I.  This  association  was  an  auxiliary 
of  the  Woman's  American  Baptist  Home  Mis- 
sion Society  of  Boston,  which  was  a  corpora- 
tion, the  object  of  which  was  to  do  mission  work 
in  North  America,  and  there  was  no  other  or- 
ganization connected  with  the  First  Baptist 
Church  with  a  similar  object.  Held,  that  the 
Woman's  Baptist  Home  Missionary  Society 
of  the  First  Baptist  Church  of  Providence,  R. 
I.,  was  sufficiently  identified  as  the  legatee  in- 
tended. 

3.  Associations— Nature— Actions. 

Voluntary  associations  must  sue  and  be 
sued  as  partnerships  in  the  names  of  the  con- 
stituent members,  unless  otherwise  provided  by 
statute. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  4,  Associations,  §  87.] 

4.  Same— Right  to  Hold  Property. 

Voluntary,  associations  may  receive  and 
hold  property  in  common  as  individuals,  but 
have  no  power  to  bold  real  estate  or  to  act  as 
trustee  in  their  aggregate  name  as  an  organiza- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Associations,  §§  19,  23,  24.] 

5.  Charities  —  Charitable  Trust  —  Volun- 
tary Association— Appointment  of  Trus- 
tee. 

Where  a  legacy  was  bequeathed  to  a  vol- 
untary association  for  a  defined  charitable  pur- 
pose, it  would  not  fail  because  of  the  associa- 
tion's inability  to  act  as  trustee;  the  court  be- 
ing authorized  to  appoint  a  suitable  trustee 
to  effectuate  the  object  of  the  gift 

6.  Associations  —  Property  —  Gifts  —  Pay- 
ment. 

Where  a  legacy  was  bequeathed  to  an  un- 
incorporated society  by  name,  and  was  not  im- 


pressed with  any  trust  or  charitable  use,  it 
was  payable  to  the  persons  composing  the  so- 
ciety, or  to  any  agent  whom  they  should  author- 
ize to  receive  it. 

7.  Wills  —  Construction  —  Per   Capita   or 
Per  Stirpes. 

Where  a  gift  is  to  the  children  of  several 
persons,  or  to  such  persons  and  the  children  of 
another  person,  they  take  per  capita,  and  not 
per  stirpes;  but,  where  the  gift  is  to  several 
persons  or  their  children,  the  children  will  gen- 
erally take  per  stirpes,  the  gift  to  them  being 
substitutional. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49.  Wills,  SS  1148-1162.] 

8.  Same. 

Where  testatrix  bequeathed  $1,000  to  the 
four  daughters  of  B.,  to  be  equally  divided 
among  them  or  their  children  at  the  time  of 
testatrix'  death:  and  one  of  the  daughters 
died  prior  to  the  death  of  testatrix,  leaving 
surviving  two  infant  children,  such  children  took 
the  inheritance  per  stirpes  that  their  mother 
wonld  have  taken  had  she  survived. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  f  1147.] 

9.  Trusts— Operation  of  Statute  of  Uses. 

Where  any  agency,  duty,  or  power  is  im- 
posed on  a  trustee,  the  operation  of  the  statute 
of  uses  is  excluded,  and  the  trusts  or  uses  re- 
main mere  equitable  estates;  but  if  the  estate 
is  limited  to  a  trustee  to  permit  and  suffer 
another  to  have  the  rents,  the  statute  vests  the 
legal  estate  in'  the  cestui  que  trust 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  H  174-182.] 

10.  Same— Dry  Trust. 

Where  testatrix  bequeathed  $500  to  A„ 
to  be  kept  in  trust  for  her  by  her  daughter,  the 
bequest  amounted  to  a  dry  trust,  and  the  cestui 

?ue  trust  was  entitled  to  payment  of  the  legacy, 
ree  from  any  trust 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  !  179.] 

BUI  by  Clarence  H.  Guild,  as  executor  of 
the  will  of  Julia  B.  Stoughton,  deceased,  and 
others,  against  Frances  F.  Allen  and  others, 
for  a  construction  of  the  will. 

Argued  before  DOUGLAS,  O.  J„  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  Harris  and  Irving  Champlin,  for 
complainants.  Mary  A.  Greene,  Lewis  A. 
Waterman,  Waterman,  Curran  &  Hunt  and 
Robert  S.  Emerson,  for  various  respondents. 

JOHNSON,  J.  Bill  in  equity  for  the  con- 
struction of  the  will  of  Julia  B.  Stoughton, 
late  of  Providence,  deceased.  Said  Julia  B. 
Stoughton  died  on  the  17th  day  of  June,  A. 
D.  1905,  leaving  a  last  will  and  testament 
executed  May  1,  1895,  with  two  codicils,  the 
first  dated  March  18,  1903,  and  the  second 
dated  March  2,  1905,  which  were  duly  offered 
for  probate  and  proved  in  the  municipal  court 
of  the  city  of  Providence.  It  is  agreed  that 
the  complainants  and  respondents  named  In 
the  bill  are  the  only  persons  Interested  In 
the  property  and  estate  of  which  said  testa- 
trix was  seised  and  possessed  at  the  time  of 
her  decease.  The  provisions  of  said  will  and 
codicils  upon  the  construction  of  which  ques- 
tions have  arisen  are  as  follows :  The  fourth 
and  eighth  paragraphs  of  the  will,  the  first 
and  second  paragraphs  of  the  first  codicil,  and 
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the  first  paragraph  of  the  second  codicil. 
As  the  legacies  given  by  the  fourth  paragraph 
of  the  will  and  the  first  paragraph  of  the  first 
codicil  are  both  to  unincorporated  societies, 
they  may  for  convenience  be  considered  to- 
gether. 

1.  The  fourth  paragraph  of  said  will  reads : 
"I  give  and  bequeath  the  sum  of  ($1,000)  one 
thousand  dollars  to  the  'Woman's  Baptist 
Foreign  Missionary  Society,'  connected  with 
the  First  Baptist  Church  of  Providence,  B.  I., 
In  memory  of  my  mother,  Mrs.  0.  Q.  Burlin- 
game,  to  be  devoted  (if  rulable)  to  the  branch 
of  work  In  which  Miss  Elizabeth  Lawrence  of 
Burmah  Is  engaged."  From  the  bill,  answer, 
and  agreed  statement  of  facts  It  appears  that 
there  is  no  "Woman's  Baptist  Foreign  Mis- 
sionary Society"  connected  with  the  First 
Baptist  Church  of  Providence,  but  that  there 
is  an  unincorporated  voluntary  association, 
connected  with  said  church,  called  the  "Wom- 
an's Foreign  Missionary  Association,"  which 
la  organized  with  a  constitution  which  states 
Its  object  to  be  "to  aid  the  missions  under 
the  direction  of  the  American  Baptist  Mis- 
sionary Union,"  and  that  on  the  14th  day  of 
October,  1871,  the  Woman's  Foreign  Mis- 
sionary Association  of  the  First  Baptist 
Church,  by  a  vote  at  a  regular  meeting,  di- 
rected that  its  money,  unless  otherwise  or- 
dered, should  be  sent  through  the  treasury 
of  the  Woman's  Baptist  Missionary  Society ; 
that  the  Woman's  Baptist  Missionary  Society 
was  organized  in  April,  1871,  and  incorporat- 
ed, under  the  laws  of  the  state  of  Massachu- 
setts, November  9,  1874,  and  in  1883  its 
charter  was  amended  by  act  of  the  General 
Court  of  Massachusetts,  so  that  Its  name  was 
changed  to  that  of  the  "Woman's  Baptist  For- 
eign Missionary  Society";  that  the  leading 
object  of  said  society,  as  defined  by  article 
2  of  its  by-laws,  is  "the  Christlanlzation 
of  women  In  foreign  lands";  that  article  3 
of  Its  said  by-lawB  provides,  "This  object  it 
shall  seek  to  accomplish,  as  far  as  possible, 
by  furnishing  support,  through  the  American 
Baptist  Missionary  Union,  to  Christian  wom- 
en employed  by  said  union  as  missionaries, 
native  teachers,  or  Bible  readers,  together 
with  the  facilities  needed  for  their  work, 
such  laborers  being  recommended  by  this 
'  society" ;  that  the  branch  of  work  in  which 
Elizabeth  Lawrence  of  Burmah  Is  engaged 
Is  a  branch  of  work  of  the  American  Baptist 
Missionary  Union,  supported  by  the  funds 
received  by  the  Woman's  Baptist  Foreign  Mis- 
sionary Society  as  a  part  of  its  regular 
work ;  that  funds  received  from  time  to  time 
from  the  Woman's  Foreign  Missionary  As- 
sociation of  the  said  First  Baptist  Church  are, 
unless  otherwise  specifically  designated,  ap- 
propriated by  the  Woman's  Baptist  Foreign 
Missionary  Society  to  its  general  work,  In 
which  the  work  of  the  Bald  Elizabeth  Law- 
rence is  Included,  and  such  funds  paid  into 
the  treasury  for  specially  designated  purposes 
are  appropriated  as  designated.  It-  also  ap- 
pears that  there  Is  no  other  organization  con- 


nected with  said  First  Baptist  Church  with 
an  object  similar  to  that  of  said  Woman's 
Foreign  Missionary  Association,  and  that 
said  association  has  continuously  sent,  and 
now  sends,  Its  money  through  the  Woman's 
Baptist  Foreign  Missionary  Society.  The 
Woman's  Foreign  Missionary  Association  of 
the  First  Baptist  Church  claims  said  bequest. 
We  think  that  the  association  can  be  clearly 
identified  by  the  testamentary  description, 
aided  by  the  pleadings  and  the  agreed  state- 
ment of  facts,  as  the  one  Intended  by  the  tes- 
tatrix. She  has  substituted  for  its  name  the 
name  of  the  corporation  through  which  It 
sends  the  funds  it  receives  to  the  foreign  field, 
viz.,  the  Woman's  Baptist  Foreign  Missionary 
Society,  which,  among  other  branches  of 
work,  supports  the  work  In  Burmah  of  the 
Elizabeth  Lawrence  mentioned  in  said  be- 
quest but  has  described  the  society  as  "con- 
nected with  the  First  Baptist  Church  of 
Providence,  R.  I." 

2.  The  first  paragraph  of  the  first  codicil 
reads:  "I  give  and  bequeath  to  the  Home  Mis- 
sionary Society  of  the  First  Baptist  Church 
of  Providence,  B.  I.,  one  thousand  ($1,000) 
dollars."  It  appears  that  there  Is  no  "Home 
Missionary  Society"  of  the  First  Baptist 
Church  of  Providence,  but  that  the  Woman's 
Baptist  Home  Mission  Society  of  the  First 
Baptist  Church  of  Providence,  R.  I.,  is  an 
unincorporated  voluntary  association,  organ- 
ized In  1901,  with  a  constitution  which  states 
that  it  shall  be  auxiliary  to  the  Woman's 
American  Baptist  Home  Mission  Society  of 
Boston.  The  Woman's  American  BaptiBt 
Home  Mission  Society  of  Boston  is  a  cor- 
poration under  the  laws  of  Massachusetts. 
Article  2  of  the  constitution  of  said  Woman's 
Baptist  Home  Mission  Society  of  said  First 
Baptist  Church  provides :  "The  object  of  this 
society  shall  be  to  cultivate  interest  in  the 
work  of  home  missions ;  and  to  Induce  every 
woman  connected  with  tho  church  to  give 
something  to  help  forward  the  work  of  uplift- 
ing the  freed  people,  the  Indians,  the  Alas- 
kans, the  Mexicans,  the  Cubans,  and  the 
Porto  Ricans.  Also  to  evangelize  the  emi- 
grant population  which  Is  so  rapidly  filling 
our  country."  It  further  appears  that  the 
object  of  said  Woman's  American  Baptist 
Home  Mission  Society,  as  shown  by  its 
charter,  is  the  evangelization  and  education 
of  women  and  children  in  any  part  of  North 
America.  It  Is  also  agreed  that  there  Is  no 
other  organization  connected  with  Bald  First 
Baptist  Church  with  an  object  similar  to  that 
of  the  Woman's  Baptist  Home  Mission  So- 
ciety. From  the  testamentary  description, 
the  pleadings,  and  agreed  statement  of  facts, 
we  think  the  "Woman's  Baptist  Home  Mission 
Society  of  the  First  Baptist  Church  of  Provi- 
dence, R.  I.,"  is  clearly  Identified  as  the  so- 
ciety intended  by  the  testatrix.  These  two 
societies  are  entitled  to  the  legacies  made  to 
them,  respectively,  by  the  fourth  paragraph  of 
the  will  and  the  first  paragraph  of  the  first 
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codicil,  If  the  societies  are  capable  of  tak- 
ing them. 

3:  In  dealing  with  organizations  like  these, 
the  law  considers  them  as  aggregations  of 
Individuals,  not  as  artificial  persons.  They 
must  sue  and  be  sued,  on  occasion,  as  a  part- 
nership must,  In  the  names  of  the  constituent 
members,  except  as  otherwise  provided  by 
statute.  But  there  is  nothing  in  the  law  to 
prevent  their  receiving  and  holding  property 
in  common  as  individuals.  Such  an  associa- 
tion cannot,  however.  In  Its  aggregate  name 
as  an  organization,  hold  real  estate  or  act  as 
trustee.  These  elementary  principles  are 
sufficient  to  decide  the  question  before  us. 
The  legacy  given  by  the  fourth  paragraph  of 
the  will  is  for  a  clearly  defined  charitable 
purpose.  The  voluntary  association  which  is 
named  as  legatee  is  only  Intrusted  with  the 
duty  of  transmitting  It  to  the  ultimate  bene- 
ficiary. In  such  a  case  the  Incapacity  of  the 
trustee  named  to  act  is  Immaterial,  and  the 
court  will  always  appoint  a  suitable  trustee. 
In  this  case  it  appears  that  the  work  which 
the  testatrix  designates  as  the  object  of  her 
gift — 1.  e.,  the  work  In  which  Elizabeth  Law- 
rence of  Burmah  is  engaged — is  a  branch  of 
work  of  the  American  Baptist  Missionary 
Union,  supported  by  the  funds  received  as  a 
part  of  Its  regular  work  by  the  Woman's  Bap- 
tist Foreign  Missionary  Society,  a  corporation 
located  in  Boston,  Mass. ;  that  funds  received 
from  time  to  time  from  the  Woman's  Foreign 
Missionary  Association  of  the  First  Baptist 
Church  are,  unless  otherwise  specifically  des- 
ignated, appropriated  by  said  Woman's  Bap- 
tist Foreign  Missionary  Society  to  Its  general 
work,  In  which  the  work  of  the  said  Elizabeth 
Lawrence  Is  Included,  and  such  funds  paid 
Into  the  treasury  for  specially  designated 
purposes  are  appropriated  as  designated.  We 
will  therefore  advise  the  executor  to  pay  over 
the  legacy  to  said  corporation,  the  Woman's 
Baptist  Foreign  Missionary  Society,  upon  re- 
ceipt of  an  agreement  from  its  executive  offi- 
cers that  the  same  shall  be  expended  as  di- 
rected In  the  will.  The  legacy  in  the  first 
paragraph  of  the  first  codicil  is  a  donation  of 
a  sum  of  money  to  an  unincorporated  society 
by  name.  That  is,  In  legal  effect,  a  gift  to 
the  individuals  calling  themselves  by  that 
name.  The  gift  is  not  expressed  to  be  in 
trust,  nor  impressed  with  any  use  charitable 
or  otherwise.  We  can  only  conjecture  from 
the  fact  that  the  organization  Is  bound  to- 
gether by  certain  rules  which  state  its  object 
that  the  testatrix  expected  the  gift  to  be 
used  for  the  promotion  of  those  objects.  The 
gift  Is  absolute  and  unconditional  The  execu- 
tor will  fulfill  the  direction  of  the  will  If  he 
pays  the  legacy  to  the  persons  composing  this 
society,  or  to  any  agent  whom  they  shall 
duly  authorize  to  receive  It  The  eighth  para- 
graph of  the  will  reads:  "If  by  reason  of 
shrinkage  in  value,  or  from  any  other  rea- 
son, the  property  of  which  I  shall  be  seized 
and  possessed  at  my  death,  shall  not  be  suffi- 


cient to  pay  debts  and  legacies,  and  provide 
for  perpetual  care  of  burial  lot,  together  with 
a  reasonable  compensation  for  services  of 
Executor,  I  hereby  order  and  direct  that  the 
sixth  bequest  be  proportionately  reduced  to 
make  up  the  deficiency."  There  is  no  sixth 
bequest  In  said  will;  there  being  only  four 
bequests  in  all.  It  has  been  suggested  that 
the  reference  Is  to  the  sixth  paragraph,  which 
Is  the  residuary  clause  of  the  will.  In  that 
event,  It  would  only  provide  for  that  which 
would  take  place  by  operation  of  law,  and 
would  therefore  be  of  no  effect. 

4.  The  second  paragraph  of  the  first  codicil 
reads:  "I  give  and  bequeath  (1,000)  one  thou- 
sand dollars  to  the  four  daughters  of  my 
dear  friend,  'Mrs.  Augusta  Brown'  of  Balti- 
more, Md.,  to  be  equally  divided  among  them 
or  their  children,  at  the  time  of  my  death." 
Jane  Brown  McNew,  one  of  the  daughters  of 
said  Mrs.  Augusta  Brown,  at  the  time  of  the 
making  of  said  first  codicil  having  died  prior 
to  the  decease  of  the  testatrix,  leaving  sur- 
viving her  two  Infant  children,  the  following 
question  Is  propounded :  "By  virtue  of  said 
paragraph,  is  said  executor  authorized  to  pay 
over  the  share  of  said  $1,000,  to  which  said 
Jane  B.  McNew  would  have  been  entitled, 
bod  she  survived  said  testatrix,  to  her  said 
minor  children,  Lee  Albion  McNew  and  Lewis 
Browne  McNew,  or  Is  each  of  said  minor  chil- 
dren entitled  to  one-fifth  part  of  said  legacy 
in  said  paragraph  mentioned?"  In  general, 
where  a  gift  Is  to  the  children  of  several  per- 
sons or  to  several  persons  and  the  children  of 
another  person,  they  take  per  capita  and  not 
per  stirpes.  Where,  however,  the  gift  is  to 
several  persons  or  their  children,  the  children 
will  generally  take  per  stirpes;  the  gift  to 
them  being  substitutional.  In  Price  v.  Lock- 
ley,  0  Beav.  180,  the  bequest  was  to  the  wife 
for  life  and  then  to  the  testator's  "four  chil- 
dren, the  survivor  or  survivors  of  them  equal- 
ly or  to  their  heirs  lawfully  begotten."  One 
child  had  died  before  the  termination  of  the 
life  estate.  It  was  held  that  the  children  of 
Buch  deceased  child  took  one-fourth  by  substi- 
tution. In  Tlmlns  v.  Stackhouse,  27  Beav. 
484,  the  language  In  question  was:  "After 
my  daughter  Charlotte's  death,  I  give  the 
above  money  to  be  divided  as  follows:  To 
her  sister  Anna  Maria  100£  a  year,  and  all 
the ,  rest  to  be  divided  between  her  other 
brothers  and  sisters  or  their  children."  Held, 
that  the  grandchildren  of  the  testator  who 
survived  their  parents  took  by  substitution 
and  per  stirpes.  Burrell  v.  Baskerfleld,  11 
Beav.  525 ;  Appeal  of  Fissel,  27  Pa.  55 ;  Jar- 
man  on  Wills  (0th  Ed.)  top  p.  207,  *1051;  3 
Prob.  R.  Ann.  225,  note,  and  cases  cited.  In 
the  bequest  under  consideration.  If  the  daugh- 
ters of  Mrs.  Augusta  Brown  had  all  been  liv- 
ing, each  would  have  taken  per  capita,  but 
.  the  death  of  one  before  the  distribution  in- 
volves a  change  In  the  scheme  of  distribution, 
and  the  children  of  the  deceased  daughter 
take  the   inheritance  per   stirpes;    that  is, 
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they  come  in  by  substitution  and  divide  be- 
tween themselves  the  one-quarter  interest 
that  would  have  gone  to  their  mother. 

5.  The  first  paragraph  of  the  second  condlcil 
reads:  "I  give  and  bequeath  to  my  cousin, 
Mrs.  Frances  Fitch  Allen,  of  Utlca,  N.  X. 
the  sum  of  five  hundred  dollars,  to  be  kept  In 
trust  for  her  by  her  daughter,  S.  Edith  Al- 
len." The  question  propounded  by  the  com- 
plainant is  whether,  by  virtue  of  said  para- 
graph, said  executor  is  authorized  to  pay 
over  to  said  Frances  Fitch  Allen  directly  the 
legacy  of  $600  mentioned  in  said  paragraph, 
or  is  required  to  pay  it  over  to  said  S.  Edith 
Allen  In  trust  for  said  Frances  Fitch  Allen. 
The  result  of  the  cases  In  respect  of  those 
trusts  which  are  not  executed  by  the  statute 
of  uses  is  this :  If  any  agency,  duty,  or  pow- 
er be  imposed  on  the  trustee,  as  by  a  limita- 
tion to  a  trustee  and  his  heirs  to  pay  the 
rents,  or  to  convey  the  estate,  or  if  any  con- 
trol Is  to  be  exercised,  or  duty  performed,  by 
the  trustee  in  applying  the  rents  to  a  person's 
maintenance,  or  In  making  repairs,  or  to  pre- 
serve contingent  remainder,  or  to  raise  a  Bum 
of  money,  or  to  dispose  of  the  estate  by  sale, 
in  all  these,  and  In  other  and  like  cases,  the 
operation  of  the  statute  Is  excluded  and  the 
trusts  or  uses  remain  mere  equitable  estates. 
So  If  a  trustee  is  to  exercise  any  discretion  in 
the  management  of  an  estate,  or  In  the  in- 
vestment of  the  proceeds  or  the  principal,  or 
in  the  application  of  the  Income,  or  If  the 
purpose  of  the  trust  Is  to  protect  the  estate 
for  a  given  time,  or  until  the  death  of  some 
one,  or  until  division,  or  until  a  request  for  a 
conveyance  Is  made.  7  Prob.  R.  Ann.  580, 
note;  Perry  on  Trusts,  §  805;  Kreb's  Es- 
tate, 184  Pa.  222,  225,  89  Atl.  66;  Story  v. 
Palmer,  46  N.  J.  Eq.  1,  18  Atl.  863 ;  Simmons 
v.  Richardson,  107  Ala.  697,  18  South.  245; 
Pugh  v.  Hayes,  113  Mo.  424,  21  S.  W.  23; 
Gerard  v.  Buckley,  137  Mass.  475;  Town- 
shend  v.  Frommer,  125  N.  T.  446,  26  N.  E. 
805 ;  Moorhead's  Estate,  180  Pa.  119,  86  AtL 
647.  Where  an  estate  Is  limited  to  a  trustee 
to  permit  and  suffer  another  to  have  the 
rents,  the  statute  of  uses  vests  the  legal  es- 
tate In  such  other  person,  because  the  trustee 
has  no  duties  to  perform.  Pugh  v.  Hayes, 
113  Mo.  424,  21  S.  W.  28.  Where  there  Is 
nothing  to  be  done  by  the  trustees,  who  mere- 
ly hold  the  property  for  certain  named  bene- 
ficiaries for  their  own  proper  use,  it  amounts 
to  a  dry  trust,  and  is  executed  by  the  statute. 
Everts  v.  Everts,  80  Mich.  222,  45  N.  W.  88. 
And  where  a  will  gave  "to  my  nephew  and 
adopted  son,  the  sum  of  $3,000,  in  trust  to 
my  executors,"  held,  that  the  legacy  went  to 
the  adopted  son  absolutely,  free  from  any 
trust.  Matter  of  Denfield,  156  Mass.  265.  30 
N.  E.  1018. 

Our  conclusion  is  that  the  bequest  under 
consideration  amounts  merely  to  a  dry  trust, 
and  Frances  Fitch  Allen  la  entitled  to  the 
legacy  free  from  any  trust 


(OS  Pa.  M4) 
WAI/I/ACB  et  al.  v.  DORRIS  et  al. 
(Supreme  Court  of  Pennsylvania.    June  3, 1907.) 

1.  Evidence— Documents. 

Where,  in  an  action  on  a  coal  lease,  plain- 
tiff offered  the  lease  in  evidence  as  the  founda- 
tion of  his  suit,  he  was  required  to  offer  the 
whole  lease  including  an  indorsement  thereof. 
and  could  not  object  Because  the  judge  directed 
counsel  to  read  the  indorsement  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1672,  1674.] 

2.  Same— Letters. 

On  an  issue  as  to  the  renewal  of  a  coal 
lease  on  which  th«  evidence  was  conflicting,  a 
letter  written  by  the  lessees  with  reference  to 
the  renewal  of  the  lease  which  was  then  soon 
to  expire  was  admissible  to  show  that  the  par- 
ties were  negotiating  for  a  renewal  and  to  show 
the  intention  of  the  parties  with  respect  thereto. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  1492-1499.] 

3.  Frauds,  Statute  of— Leases— Renewal. 

Where  a  coal  lease  provided  that  if  it  was 
not  renewed  at  the  end  of  the  term  the  lessors 
should  pay  a  certain  share  of  the  cost  of  coke 
ovens  erected  by  the  lessees,  but  prescribed  no 
manner  or  terms  for  such  renewal,  and  the  par- 
ties continued  to  operate  mines  on  the  premises 
and  pay  royalties  on  the  assumption  that  the 
lease  continued,  a  covenant  would  not  be  im- 
plied that  the  lease  should  be  renewed  for  a 
term  of  five  years  or  longer  to  invalidate  an  al- 
leged parol  renewal  under  the  statute  of  frauds. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  f  9LJ 

4.  Mines  and   Minerals — Coal  Lease—  Re- 
newal. 

Where  lessees  continued  to  operate  certain 
coal  mines  on  a  royalty  until  the  coal  was  ex- 
hausted after  the  expiration  of  a  lease  providing 
for  the  renewal,  and  the  testimony  as  to  whether 
a  renewal  was  bad,  was  conflicting,  the  question 
was  for  the  jury. 

5.  Same— Estoppel. 

Where,  after  the  expiration  of  a  mining 
lease  the  lessees  continued  to  mine  and  pay 
royalties  for  many  years  until  the  coal  was 
exhausted,  and  neither  party  at  any  time  raised 
any  question  as  to  the  term  being  legally  ex- 
tended, the  lessee  was  estopped  many  years 
after  mining  operations  had  ceased  to  deny  that 
the  lease  was  ever  renewed  and  to  claim  that 
the  lessors  were  liable  for  a  portion  of  the  cost 
of  certain  coke  ovens  erected  on  the  premises 
under  a  condition  creating  such  liability  unless 
the  lease  was  renewed. 

Appeal  from  Court  of  Common  Pleas. 
Huntingdon  County. 

Assumpsit  to  recover  a  portion  of  the  cost 
of  coke  ovens,  by  W.  W.  Wallace,  adminis- 
trator of  R.  B.  Wigton,  deceased,  and  others, 
trading  as  B,  B.  Wigton  &  Sons,  to  the  use 
of  Frank  H.  Wigton,  against  John  D.  Dorris 
and  others,  as  executors  of  William  Dorris, 
deceased.  From  a  judgment  on  a  verdict 
In  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

At  the  trial  when  A.  M.  Walker  was  on 
the  stand,  the  witness  was  asked  this  ques- 
tion: "Q.  I  ask  you  now  to  read  the  balance 
of  the  indorsement  upon  the  original  paper 
which  was  offered  and  admitted." 

Mr.  Walter  "Plaintiffs'  counsel  object  to 
reading  the  memorandum  Indorsed  upon  the 
lease   In   lead  pencil,   a  large  majority  of 
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which  Is  effaced,  so  as  to  render  It  unintelli- 
gible, and  for  the  following  reasons:  (1) 
From  an  Inspection  of  the  paper  Itself  no 
date  appears  to  the  indorsement,  and  there- 
fore no  one  can  tell  to  which  renewal  it  re- 
fers. (2)  It  Is  not  signed  by  any  person.  (8) 
That  part  which  Is  erased  might  explain  that 
part  which  seems  to  be  legible  upon  the  back 
of  the  lease.  (4)  It  Is  not  signed  by  anybody 
or  sealed.  The  plaintiffs'  counsel  therefore 
declines  to  read  a  part  of  this  memorandum 
for  the  reason  above  given.  Lastly,  It  does 
not  appear  to  be  any  part  of  the  lease  or  a 
renewal  thereof." 

The  Court:  "We  will  hold  you  to  the  rule 
of  law  and  require  you  to  read  all  the  In- 
dorsements on  the  lease.  (Bill  of  exceptions 
sealed  for  plaintiffs.)" 

The  court  admitted  under  objection  and  ex- 
ceptions the  following  letter:  "December  5, 
1891.  Mr.  William  Dorrls,  Huntingdon, 
Pa. — Dear  Sir:  We  had  expected  before  this 
to  take  up  the  matter  of  the  Morrlsdale  lease, 
but  on  account  of  the  absence  of  our  Mr.  F. 
H.  W.  the  writer  has  been  bo  closely  confined 
to  here  and  New  York  that  it  has  been  utter- 
ly Impossible  for  him  to  get  up  the  country  in 
order  for  him  to  have  necessary  Interviews 
with  Mr.  Duncan  and  Isett  As  soon  as  we 
can  get  away,  which  we  hope  to  be  able  to 
do  next  week,  we  will  see  both  Moshannon 
and  Mr.  Isett  and  arrange  the  details  and  we 
will  have  the  entire  matter  In  shape  to  take 
up  with  you  on  the  return  of  our  Mr.  F.  H. 
W.  about  the  24th.  In  the  meantime,  however, 
we  would  suggest  that  our  present  arrange- 
ments with  Morrlsdale  be  carried  over  Jan- 
uary 1st,  as  I  think  we  can  arrange  the  entire 
lease  within  a  very  short  time  after  that  date 
if  not  prior  to  It  Very  truly  yours,  [Signed] 
R.  B.  Wlgton  &  Sons." 

The  court  charged  In  part  as  follows: 
"Now,  gentlemen  of  the  Jury,  it  appears 
that  there  were  coke  ovens  to  be  built  by  R. 
B.  Wlgton  St  Sons  upon  these  terms  and  that 
they  were  ready  and  willing  to  build  them 
and  operate  them,  provided  William  Dorrls 
would  allow  them  to  take  the  coal  from  this 
property,  they  to  pay  him  a  certain  royalty. 
In  the  original  agreement,  gentlemen  of  the 
Jury,  there  is  a  stipulation  which  reads  as 
follows:  'To  be  for  the  term  of  five  years 
from  the  first  day  of  January  Instant;'  that 
is,  the  agreement  was  to  begin  on  that  Jan- 
uary 1st,  *with  the  right,  however,  to  the  said 
Wigtons  to  terminate  the  lease  at  the  end 
of  any  one  year  of  the  term,  having  given  to 
the  lessor  three  months'  previous  notice  in 
writing  of  his  Intention  to  end  the  same.' 
Now,  gentlemen  of  the  Jury,  this  whole  con- 
tract was  In  force,  and  that  clause  I  have 
Just  read  was  In  force  In  1892.  There  does 
not  appear  to  have  been  any  notice  served 
by  R.  B.  Wlgton  or  his  successors  in  title 
to  this  lease  on  William  Dorrls,  except  as 
contained  in  this  letter,  dated  December  5, 
1891,  in  which  It  was  said:  'In  the  meantime, 
however,  we  would  suggest  that  our  present 


arrangement  with  Morrlsdale  be  carried  over 
January  1st,  as  I  think  we  can  arrange  the 
entire  lease  within  a  very  short  time  after 
that  date  If  not  prior  to  It'  In  other  words, 
there  was  no  real  notice  served  on  William 
Dorrls  by  R.  B.  Wlgton  or  his  successors  in 
title  to  this  lease  that  they  intended  to  ter- 
minate the  lease." 

"Now,  gentlemen  of  the  Jury,  we  say  to  you 
here  that  the  only  question  for  you  to  decide, 
and  we  are  going  to  submit  that  question  to 
you  and  leave  It  with  you  to  decide,  is  wheth- 
er this  lease  was  renewed  In  pursuance  to 
the  agreement  made  October  7,  1886.  It  Is 
the  duty  of  the  Jury  to  say  whether  this  lease 
was  extended  under  the  evidence  in  this  case. 
Mr.  Wlgton  says  that  there  was  not  any  ex- 
tension entered  Into  between  these  parties, 
and  that  is  about  the  only  evidence,  outside 
of  this  letter,  which  the  plaintiffs  ask  you  to 
infer  was  in  corroboration  of  his  testimony 
that  there  was  not  an  extension  of  the  lease, 
but  simply  a  holding  over  until  some  other 
lease  could  be  entered  into. 

"Now,  gentlemen  of  the  Jury,  Mr.  Dorrls' 
testimony  has  been  read  to  you.  He  testifies 
that  there  was  an  extension,  and  the  defend- 
ants ask  you  to  say  that  there  was,  because 
the  plaintiffs  entered  into  or  rather  still 
kept  possession  of  the  property  and  went  on 
and  mined  the  coal  and  burned  the  coke  In 
the  same  manner  as  they  had  done  previously 
to  January  1,  1892.  We  say  to  you,  gentle- 
men of  the  Jury,  that  this  Is  evidence  for  you 
to  consider — the  fact  that  they  did  go  ahead 
and  mined  this  coal  and  burned  this  coke  in 
the  same  manner  that  they  had  done  under 
the  original  lease — that  is  evidence  for  you 
to  take  Into  consideration  In  arriving  at  your 
verdict" 

Verdict  and  Judgment  for  defendants. 
Plaintiffs  appealed. 

Argued  before  FELL,  BROWN,  POTTER 
and  ELKIN,  JJ. 

Leonl  Melllck  and  H.  H.  Walte,  for  appel- 
lants. David  L.  Krebs,  Thomas  H.  Murray, 
and  Thos.  F.  Bailey,  for  appellees. 

ELKIN,  J.  The  agreement  for  the  exten- 
sion of  the  term  entered  Into  in  1886  contain- 
ed the  following  covenant:  "If  at  the  ex- 
piration of  the  said  extended  term  of  five 
years  from  January  1,  1887,  this  lease  shall 
not  be  renewed,  the  said  William  Dorrls 
shall  pay  to  the  said  R.  B.  Wlgton  &  Sons 
the  four-tenths  of  the  value  of  the  coke  ovens 
upon  said  tracts  at  the  time."  This  suit 
was  brought  on  the  ground  that  the  lease 
was  not  renewed,  by  reason  of  which  failure 
liability  attached  to  pay  four-tenths  of  the 
value  of  the  coke  ovens.  The  defendants 
deny  the  averment  and  positively  assert 
that  the  lease  was  renewed  as  contemplated 
In  the  agreement  The  liability  of  appellees 
depends  solely  upon  whether  the  lease  was 
renewed  or  not  Here,  then,  Is  a  sharply 
defined  issue  of  fact  and  the  only  questions 
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which  can  arise  are  those  which  relate  to  the 
admission  or  rejection  of  testimony  and 
whether  the  evidence  produced  was  sufficient 
In  law  to  constitute  a  renewal.  Tbere  Is  no 
doubt  about  the  Intention  of  the  parties.  It 
appears  In  the  agreement.  Coal  was  to  be 
mined  and  coke  manufactured,  and  for  this 
purpose  coke  ovens  were  to  be  built.  The  les- 
sees undertook  the  burden;  but,  foreseeing 
that  the  coal  might  not  be  exhausted  or  all 
the  coke  manufactured  before  the  expiration 
of  the  extended  term,  provided  against  the 
contingency  of  failure  to  extend  the  lease  by 
requiring  the  lessor  to  pay  his  proportionate 
share  of  the  cost  of  the  coke  ovens  left  on 
the  premises.  The  extended  term  to  which 
this  covenant  applied  expired  January  1, 
1892,  at  which  time,  if  the  lease  was  not  ex- 
tended, or  if  satisfactory  arrangements  had 
not  been  made  for  its  renewal,  lessees  had 
the  right  to  demand  from  Dorrls  his  propor- 
tionate share  of  the  cost  of  the  coke  ovens. 
That  no  demand  was  made  for  a  period  of 
10  or  12  years  after  the  liability  was  sup- 
posed to  attach,  Is  strongly  persuasive  that 
the  parties  themselves  did  not  consider  such 
a  liability  to  exist  at  the  time  of  the  expira- 
tion of  the  extended  term  of  1892.  This  can 
only  be  accounted  for  on  the  ground  that 
both  parties  considered  the  lease  renewed 
within  the  meaning  of  their  covenant  Les- 
sor and  lessees  after  the  expiration  of  the 
extended  term  dealt  with  each  other  on  the 
basis  of  a  continuing  lease  under  which  the 
operations  were  conducted.  Ooal  was  mined, 
coke  was  manufactured,  royalties  were  paid, 
and  accounts  rendered  In  the  same  manner 
as  theretofore  for  several  years  thereafter. 
In  the  very  nature  of  things,  it  does  not  seem 
possible  that  these  relations  could  have  ex- 
isted between  careful  business  men  in  a 
transaction  Involving  large  sums  of  money 
In  the  absence  of  an  agreement  extending  the 
term  and  defining  the  rights  of  the  parties. 
The  appellees  contend  that  the  agreement. to 
renew  the  lease  was  evidenced  In  writing  and 
by  parol.  At  the  trial  a  large  amount  of 
testimony  was  introduced  in  support  of  this 
position. 

The  first  and  second  assignments  seek  to 
convict  the  trial  judge  of  error  because, 
against  the  objection  of  appellant,  he  instruct- 
ed counsel  to  read  the  indorsement  on  the 
back  of  the  1S86  agreement  to  the  Jury.  It 
was  necessary  for  plaintiff  to  offer  this  agree- 
ment In  evidence  because  It  was  the  foun- 
dation of  his  suit.  He  did  so,  and  cannot 
now  complain  that  some  part  of  It  may  have 
done  him  harm.  Nothing  Is  better  settled 
than  when  a  party  offers  a  paper  in  evidence 
he  must  offer  the  whole  of  it  If  some  parts 
of  It  require  explanation,  the  burden  Is  upon 
him  to  explain.  Gary  v.  Cary,  189  Pa.  66, 
42  Atl.  19.  The  agreement  with  the  indorse- 
ment thereon  was  in  the  possession  of  plain- 
tiff and  had  been  for  many  years.  When  it 
was  produced  at  the  trial  and  offered  in  evi- 
dence, it  was  entirely  within  the  rights  of 


the  defendants  to  Insist  that  all  of  it  Includ- 
ing the  Indorsement  should  be  read  to  the 
jury,  and  It  was  the  duty  of  the  trial  judge, 
upon  request  made,  to  so  order.  It  was  a 
single  item  of  evidence  relevant  to  the  issue 
which,  taken  in  connection  with  other  testi- 
mony, was  proper  for  the  jury  to  consider. 

The  third  assignment  relates  to  the  letter 
bearing  date  December  5,  1891,  written  by 
the  Wlgtons  to  Dorrls  in  reference  to  the  re- 
newal of  the  lease,  then  soon  to  expire.  We 
can  see  no  reason  why  this  letter  should  not 
have  been  Introduced  in  evidence.  It  did 
not  conclusively  establish  any  fact  but  it 
was  an  item  of  evidence  tending  to  show 
that  the  parties  were  negotiating  for  a  re- 
newal of  the  lease  before  the  expiration  of 
the  term.  It  also  tended  to  show  the  Inten- 
tion of  the  parties  with  respect  to  the  renew- 
al of  the  lease,  and  was  in  corroboration  of 
the  testimony  of  Mr.  Dorrls.  The  effect  of 
it  of  course,  was  for  the  jury. 

A  large  number  of  the  assignments  go  to 
the  question  whether  this  case  comes  within 
the  statute  of  frauds.  It  is  urged  with  much 
force  and  ability  that  a  lease  for  five  years 
cannot  be  either  made  or  renewed  by  parol 
because  in  violation  of  the  statute.  The  gen- 
eral rule  on  this  question  has  become  ele- 
mentary in  the  law  of  real  estate,  but  Its  ap- 
plication to  the  facts  of  a  particular  case, 
or  whether  It  has  any  application  at  all,  la 
often  difficult  to  determine.  It  must  not  be 
overlooked,  however,  that  In  the  present  case 
this  question  Is  not  raised  for  the  purpose  of 
ascertaining  the  rights  or  liabilities  of  the 
parties  in  the  lease  "verbally  extended." 
The  parties  after  January  1,  1892,  treated 
the  lease  as  subsisting,  and  neither  party 
stopped  to  Inquire  whether  it  had  been  re- 
newed In  writing  or  by  parol.  The  lessees 
mined  the  coal  and  manufactured  the  coke, 
and  the  lessor  received  the  royalties  under 
the  terms  of  the  original  lease  and  Its  subse- 
quent extensions  as  they  bad  always  done  be- 
fore. No  one  denied  the  existence  of  the 
lease  or  raised  any  question  as  to  the  term 
being  properly  and  legally  extended.  This 
question  was  not  raised  until  many  yean 
after  the  coal  was  exhausted  or  until  min- 
ing operations  had  ceased  under  the  lease, 
and  then  only  In  a  collateral  proceeding. 
The  covenant  In  the  agreement  of  1886  re- 
quiring Dorrls  to  pay  four-tenths  of  the  value 
of  the  coke  ovens  If  "this  lease  shall  not  be 
renewed"  at  the  expiration  of  the  term  Is  si- 
lent on  the  method  of  renewal  or  the  length 
of  the  term  for  which  it  was  to  be  renewed. 
The  most  reasonable  Interpretation  of  the 
contract  is  that  it  was  to  be  renewed  in  a 
manner  satisfactory  to  the  parties  and  for 
such  a  length  of  time  as  might  subsequently 
be  agreed  upon.  It  might  be  for  two,  three, 
five,  or  ten  years.  Any  length  of  term  and 
any  conditions,  satisfactory  to  the  parties  at 
the  time  of  renewal,  would  be  a  compliance 
with  the  covenant.  The  covenant  did  not  in 
express  terms  nor  by  necessary  implication 
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require  that  the  lease  should  be  renewed  for 
a  term  of  five  years  or  longer,  and  the  courts 
will  not  read  Into  the  agreement  what  the 
parties  themselves  did  not  insert.  This  court 
held  in  Moore  v.  Miller,  8  Pa.  272,  that  a  pa- 
rol agreement  to  enter  upon  the  land  of  an- 
other for  the  purpose  of  digging  ore,  erect- 
ing buildings,  and  doing  other  necessary 
things  in  the  prosecution  of  the  work,  paying 
for  the  privilege  a  certain  fixed  royalty  for 
each  ton  of  ore  mined  and  removed,  was  a 
contract  of  lease  and  could  be  enforced  It 
was  said  in  that  case  that  where  there  was 
evidence  on  both  sides  in  relation  to  the  al- 
leged contract  the  court  was  not  bound  to 
take  it  from  the  jury,  whose  province  it  was, 
under  proper  instructions  by  the  court,  to  de- 
termine the  duration  and  character  of  the 
lease  There  are  many  questions  in  which 
matters  of  law  and  fact  are  so  closely  blend- 
ed that  tbey  must  of  necessity  be  submitted 
to  the  jury  with  instructions  by  the  court 
The  case  at  bar  belongs  to  this  class.  The 
testimony  was  conflicting,  but  was  sufficient, 
if  that  offered  by  the  defendants  was  believ- 
ed, to  justify  the  jury  in  finding  as  a  fact 
that  the  lease  had  been  renewed  In  a  manner 
and  for  a  term  satisfactory  to  the  parties. 
The  jury  have  found  In  favor  of  the  defend- 
ants, and  we  see  no  reason  to  disturb  their 
finding.  Again,  it  is  conceded  that  the  les- 
sees remained  in  possession  of  the  leased 
premises,  mining  coal  and  manufacturing 
coke,  for  a  period  of  years,  and  having  thus 
enjoyed  the  benefits  of  the  contract,  they 
cannot  now  repudiate  it  by  saying  that  no 
such  contract  ever  legally  existed.  .They  can- 
not accept  all  the  benefits  of  the  contract 
and  then  repudiate  its  obligations.  Equity 
treats  the  contract  thus  executed  as  deter- 
mining the  rights  of  the  parties,  and  will 
not  permit  one  of  the  parties  to  repudiate  it 
after  be  has  enjoyed  all  of  its  substantial 
benefits.  The  lessees,  In  the  present  case, 
treated  the  lease  as  renewed,  as  did  the  les- 
sor, both  parties  accepting  the  benefits  re- 
sulting therefrom,  and  either  party  will  be 
estopped,  many  years  after  operations  had 
ceased  under  the  terms  of  the  lease,  from 
denying  that  in  contemplation  of  law  it  ever 
existed 

After  careful  examination  of  the  20  as- 
signments brought  to  our  attention,  we  have 
concluded  that  none  of  them  constitute  re- 
versible error. 

Judgment  affirmed. 


(218- Pa.  642) 

AMERICAN  CAR  ft  FOUNDRY  CO.  v.  ALEX- 
ANDRIA WATER  CO.  et  aL 
(Supreme  Court  of  Pennsylvania.    June  8, 1907.) 

L  Witnesses— Cbobs- Examination— Scope — 
Authority  of  Agent. 

Where,  in  an  action  against  a  corporation  on 
■  contract,  plaintiff  called  its  district  manager 
to  prove  the  contract  he  was  properly  cross- 
examined  as  to  his  authority  to  execute  the  con- 
tract and  concerning  its  ratification  and  per- 


formance, but  not  as  to  his  general  authority, 
which  could  only  be  proved  by  affirmative  testi- 
mony. 

(Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  IS  049-954.] 

2.  Principal  and  Agent—  Atjthobity— Peov- 
ince  of  Court  and  Jubt. 

Where  an  agency  is  created  by  a  written 
instrument,  the  agent's  authority  is  a  question 
for  the  court;  but  if  the  authority  is  to  be  im- 
plied from  the  conduct  of  the  parties,  or  the 
agency  is  to  be  established  by  witnesses,  the 
fact  and  scope  of  the  agency  are  for  the  jury. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  40,  Principal  and  Agent,  §  721%.] 

3.  Corporation— General  Agency  of  Offi- 
cer— Ostensible  Authority. 

Where  a  corporation  intrusts  a  principal 
officer  with  general  supervision  of  a  particular 
branch  of  its  business,  it  clothes  such  officer 
with  the  authority  of  a  general  agent  coexten- 
sive with  the  business  intrusted  to  his  care, 
which  is  not  limited  by  private  instructions  so 
as  to  protect  the  corporation  from  liability  for 
acts  within  the  officer's  ostensible  authority, 
though  In  excess  of  such  private  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  88  1602-1610.] 

4.  Tbiait— Reception    of   Evidence— Rebut- 
tax. 

Where  defendant's  witnesses  testified  that 
certain  notes  had  been  executed  and  delivered 
to  plaintiff's  district  manager  in  full  payment 
of  the  claim  sued  on.  such  manager  was  entitled 
to  testify  in  rebuttal  that  such  was  not  the 
agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §8  146-155.] 

5.  Evidence— Self- Serving   Declarations— 
Letters. 

Where  defendant's  Witnesses  testified  that 
certain  notes  were  executed  and  delivered  to 
plaintiff's  district  manager  in  payment  of  the 
claim  sued  on,  letters  passing  between  such  dis- 
trict manager  and  the  treasurer  of  plaintiff  com- 
pany relating  to  such  notes  were  inadmissible 
to  show  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   20.   Evidence,   88   1068-1104.] 

6.  Trial— Obdeb  of  Pboof. 

On  an  issue  as  to  whether  notes  delivered 
to  plaintiff's  district  manager  were  taken  in 
payment  of  plaintiff's  claim,  it  was  in  the  dis- 
cretion of  the  court  to  permit  proof  of  the  exe- 
cution and  delivery  of  the  notes  and  matters 
incidental  thereto  before  proving  the  agency 
and  scope  of  the  authority  of  plaintiff's  manager 
to  accept  and  receive  them. 

Appeal  from  Court  of  Common  Pleas,  Hunt- 
ingdon County. 

Action  by  American  Car  ft  Foundry  Com- 
pany, subcontractors,  against  Alexandria  Wa- 
ter Company  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Re- 
versed, and  a  venire  facias  de  novo  awarded. 

See  64  Atl.  683. 

At  the  trial  when  W.  F.  Lowery,  district 
manager  of  the  plaintiff,  was  on  the  stand, 
he  was  asked  on  cross-examination  this  ques- 
tion: "Q.  Then  the  contract  was  made  and 
concluded  by  you?" 

Mr.  Walte:  "We  object  to  this  examina- 
tion for  the  reason  that  it  Is  not  a  cross-ex- 
amination of  the  witness.  We  have  proved 
a  contract  entered  into  by  the  witness  be- 
tween William  M.  Powell  ft  Co.  and  the 
American  Car  &  Foundry  Company,  and  he 
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was  not  asked  with  regard  to  bow  that  con- 
tract came  to  be  made,  or  whether  he  com- 
municated with  the  home  office  before  he  en- 
tered into  it  or  not  The  fact  is  that  contract 
is  now  involved  in  the  controversy,  and  it  is 
not  cross-examination." 

Mr.  Bailey:  "I  wish  to  inquire  what  the 
authority  of  the  district  manager  is,  and  for 
that  reason  I  wish  the  Jury  to  understand 
that  the  contract  was  made  without  confer- 
ence with  the  home  office.  In  that  light  the 
question  Is  proper." 

The  Court:  "Objection  overruled.  Evi- 
dence admitted.  Bill  of  exceptions  sealed  for 
plaintiff." 

"Q.  What  did  you  do  with  those  notes? 
A  Forwarded  them  to  the  treasurer  at  St 
Louis.  Q.  For  what  purpose?  A  For  him 
to  rule  on  the  matter." 

Mr.  Bailey:  "It  Is  objected  to  that  what 
transpired  between  William  F.  Lowery  and 
the  other  officers  of  the  American  Car  ft 
Foundry  Company  with  regard  to  those  notes 
Is  not  evidence  against  the  defendant  the 
Alexandria  Water  Company,  the  only  ques- 
tion being  with  what  understanding  they 
were  received  by  William  F.  Lowery,  who  is 
a  witness  In  this  case,  holding  the  position 
of  district  manager  of  the  American  Car  ft 
Foundry  Company,  and  the  American  Car  & 
Foundry  Company  cannot  now  excuse  Itself 
of  liability  by  any  juggling  of  the  notes  or 
transmitting  them  from  one  officer  to  an- 
other of  the  American  Car  ft  Foundry  Com- 
pany. (2)  What  occurred  between  the  wit- 
ness and  any  other  officer  of  the  American 
Car  ft  Foundry  Company  is  not  rebuttal." 

The  Court:  "The  second  objection  as  to 
this  not  being  rebuttal  is  sustained.  Evi- 
dence rejected,  and  bill  sealed  for  the  plain- 
tiff." 

Mr.  William  F.  Lowery  on  the  stand. 

Mr.  Walte:  "I  propose  to  prove  by  the 
witness  on  the  stand  that  when  Mr.  Mande- 
ville  and  Abner  Smith  were  at  the  office  at 
Berwick,  Pa.,  on  December  29,  1903,  and  sug- 
gested the  giving  of  promissory  notes  for  the 
balance  due  the  plaintiff  company  from  Wil- 
liam M.  Powell  &  Co.,  the  witness  told  them 
that  he  could  do  nothing  more  than  receive 
the  notes,  and  send  them  to  the  home  office  at 
St  Louis  for  approval  or  rejection  by  the 
company.  That  in  pursuance  of  that  con- 
versation a  day  or  two  after  the  notes  were 
sent  to  him  by  mail  from  Hazleton,  Pa.,  sign- 
ed by  William  M.  Powell  &  Co.,  and  not  In 
evidence.  That  he  immediately  sent  those 
notes  to  the  home  office  In  St  Louis,  and  he 
received  a  letter  in  reply  thereto  from  S.  S. 
Delano,  the  treasurer  of  the  American  Car  ft 
Foundry  Company,  which  is  as  follows: 
'January  4,  1904.  Mr.  Wm.  F.  Lowery,  Dis- 
trict Manager,  Berwick,  Pa. — Dear  Sir:  Re- 
plying to  your  favor  of  the  first  Inst.,  inclos- 
ing three  notes  signed  by  Messrs.  William  M. 
Powell  ft  Co.,  covering  the  account.  Before 
accepting  these  notes  I  would  thank  you  to 
advise  me  if,  under  the  state  laws  of  Penn- 


sylvania, the  time  limit  for  filing  builder's 
lien  on  the  construction  into  which  this  ma- 
terial entered  has  expired.  We  prefer  to  see 
that  our  Interests  are  legally  protected  before 
being  forced  into  accepting  these  notes.  S.  S. 
Delano,  Treasurer.'  That  In  reply  to  this  let- 
ter William  F.  Lowery,  on  January  6,  1904, 
wrote  to  S.  S.  Delano,  of  St  Louis,  the  fol- 
lowing letter:  'Berwick,  Pa.,  January  6, 
1904.  Mr.  S.  S.  Delano,  Treasurer,  St  Louis, 
Mo. — Dear  Sir:  I  am  In  receipt  of  your 
favor  of  the  4th  Instant  account  William  M. 
Powell  ft  Co.  The  law  of  Pennsylvania  re- 
quires a  notice  to  be  given  ninety  days  from 
time  of  furnishing  the  materials,  and  the  fil- 
ing of  the  lien  ninety  days  after  such  notice, 
a  total  of  six  months  from  the  time  of  fur- 
nishing the  materials  until  the  lien  Itself  ex- 
pires. It  is  important  however,  that  the  no- 
tice be  given  in  ninety  days.  If  you  so  in- 
struct I  will  have  our  local  attorney,  Mr. 
Charles  C.  Evans,  to  take  care  of  this  feature 
which  would  probably  give  us  a  good  position 
on  the  October  and  November  shipments. 
[Signed]  Wm.  F.  Lowery.'  To  which  letter  & 
S.  Delano  made  the  following  reply:  'Jan- 
uary 23,  1904.  Mr.  William  F.  Lowery,  Dis- 
trict Manager,  Berwick,  Pa. — Dear  Sir:  In- 
closed I  beg  to  hand  you  the  three  notes  of 
Messrs.  William  M.  Powell  ft  Co.,  which  were 
tendered  in  settlement  of  their  account  Since 
we  have  made  other  arrangements  to  protect 
our  Interests  we  are  forced  to  return  these 
notes.  I  will  thank  you  to  advise  me  from 
time  to  time  as  anything  develops  on  this  ac- 
count Yours  very  truly,  S.  S.  Delano,  Treas- 
urer.' In  reply  to  which  William  F.  Lowery 
wrote  the  following :  "Berwick,  Pa^  January 
26.  Mr.  S.  S.  Delano,  Lincoln  Trust  Building, 
St.  Louis,  Mo. — Dear  Sir :  I  am  hi  receipt  of 
your  favor  of  the  23d  Inst,  Inclosing  William 
M.  Powell  ft  Co.'s  notes.  Owing  to  the  dis- 
arrangement of  railroad  traffic  in  this  region 
on  account  of  high  water  and  ice  gorges,  our 
attorney,  C.  C.  Evans,  has  been  unable  to  go 
to  Alexandria  yet  We  have,  however,  re- 
ceived an  acknowledgment  of  onr  notice 
from  the  treasurer  of  that  company,  and  Mr. 
Evans  will  visit  Alexandria  the  earliest  date 
possible.  Pending  his  return  I  retain  the 
notes  here  under  his  advice,  and  will  commu- 
nicate with  Powell  ft  Co.  under  our  attorney's 
directions  after  the  visit  above  referred  to. 
[Signed]  William  F.  Lowery.'  We  also  offer 
In  evidence  letter  written  January  1,  1904, 
In  which  the  following  is  stated :  'Berwick, 
Pa.,  January  1,  1904.  Mr.  S.  S.  Delano, 
Treasurer  A.  M.  C.  Co.,  St  Louis,  Mo. — Dear 
Sir:  Referring  again  to  my  letter  of  the 
30th,  W.  M.  Powell  ft  Co.,  I  band  you  here- 
with copy  of  letter  from  this  concern  under 
that  date  (30th),  the  three  notes  therein  men- 
tioned and  copy  of  special  report  from  Dun 
relative  to  the  concern.  I  see  the  notes  are 
written  covering  Interest  to  maturity,  but  do 
not  care  of  the  back  Interest  from  due  date 
of  account  to  date  of  the  notes  themselves. 
I  have  not  written  Messrs.  Powell  ft  Co.  any- 
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thing  regarding  this  matter,  and  will  not  do 
so  until  yon  have  passed  upon  the  facts  pre- 
sented. The  mutual  acquaintance  to  whom  I 
have  referred  says  he  has  been  away  from 
Hazleton  too  long  to  be  In  close  touch  with 
the  movements  of  Mr.  Powell,  and  therefore 
Is  not  In  position  to  give  information  of  value. 
Our  sales  agent  will  be  in  Hazleton  within 
a  few  days,  and  will  study  the  question  from 
that  standpoint  Aside  from  the  fact  that  the 
transaction  has  not  been  conducted  so  as  to 
give  us  legitimate  returns  from  the  work  in- 
to which  our  material  entered,  on  the  surface 
the  account  would  seem  to  be  good,  only  slow 
in  adjustment.  Awaiting  your  favor.  [Signed] 
William  F.  Lowery.'  This  offer  is  for  the  pur- 
pose: (1)  Of  corroborating  the  witness  In 
his  testimony  with  respect  to  what  occurred 
In  the  office  at  Berwick  with  Mr.  Mandevllle 
and  Mr.  Smith.  (2)  For  the  purpose  of  show- 
ing that  the  witness  has  no  authority  or  pow- 
er to  enter  into  such  a  contract  as  Mr.  Man- 
devllle and  Mr.  Smith  testified  to  at  the  time 
the  notes  were  given.  This  is  to  be  followed 
by  proof  that  the  witness  in  all  such  cases  is 
required  by  the  company  to  forward  to  the 
home  office  In  St  Louis  any  application  or  ap- 
plications, such  as  were  given  to  the  plaintiff 
company  in  this  case,  for  the  approval  or  re- 
jection of  the  treasurer,  S.  S.  Delano." 

Mr.  Bailey:  "Counsel  for  defendants  do' 
not  object  to  that  part  of  the  offer  which  pro- 
poses to  show  what  occurred  between  the  wit- 
ness in  his  office  at  Berwick,  Pa.,  and  Abner 
Smith  and  Mr.  Mandevllle.  It  is  objected, 
however,  that  the  balance  of  the  offer  Is  Im- 
material, irrelevant,  and  inadmissible  for  the 
following  reasons:  (1)  For  the  reason  that 
what  occurred  between  William  F.  Lowery, 
one  of  the  officers  of  the  American  Car  ft 
Foundry  Company,  and  other  officers,  with 
relation  to  those  notes,  is  utterly  Immaterial 
to  this  Issue,  it  being  In  evidence  that  Wil- 
liam F.  Lowery  had  authority,  and  complete 
authority,  to  make  this  contract  with  Wil- 
liam M.  Powell  ft  Co.,  and  that  he  did  make 
it;  that  they  manufactured  the  materials 
sent  to  Alexandria,  and  the  American  Car  ft 
Foundry  Company  cannot  now  seek  to  escape 
the  consequences  of  this  contract  by  any 
secret  limitation  of  the  authority  of  William 
F.  Lowery ;  that  they  cannot  take  advantage 
of  the  profit  derived  from  this  contract  or 
of  this  power  to  make  the  contract  and  then 
repudiate  his  authority  to  settle  for  it.  (2) 
It  is  not  rebuttal;  the  question  of  bis  au- 
thority to  receive  these  notes  In  payment 
having  been  ruled  upon  by  your  honor  in  the. 
case  In  chief.  (3)  Generally  Irrelevant  and 
Incompetent,  and  the  letters  on  their  face 
show  that  they  were  not  all  the  correspond- 
ence, but  the  letters,  together  with  all  the 
rest  of  the  testimony  after  the  testimony  as 
to  what  took  place  at  the  office  at  Berwick, 
is  utterly  immaterial  and  Irrelevant" 

The  Court :  "The  conversation  which  took 
place  between  the  witness  on  the  stand  and 
with  the  witness  on  the  part  of  the  defense, 


Abner  Smith,  is  evidence  in  rebuttal.  The 
balance  of  the  testimony  offered  Is  rejected, 
and  bill  of  exceptions  sealed  for  plaintiff." 

Mr.  Waite:  "I  propose  to  prove  by  the 
witness  on  the  stand  that  he  is  not  clothed 
with  power  and  authority  to  receive  notes  In 
settlement  of  accounts ;  that  as  soon  as  cash, 
checks,  or  notes  are  received  by  him,  they 
are  forwarded  to  the  home  office  in  St  Louis, 
Mo. ;  and  that  all  collections  for  the  sale  of 
goods  from  the  factory  at  Berwick,  Pa.,  are 
made  through  the  home  office  at  St  Louis, 
and  this  has  been  the  practice  ever  since  the 
witness  served  as  district  manager  at  Ber- 
wick, Pa." 

Mr;  Bailey:  "It  is  objected  to  that  the 
court  has  already  ruled  in  chief  that  the 
limitations  put  upon  the  authority  of  the 
witness  are  utterly  immaterial,  irrelevant, 
and  incompetent  It  having  been  proved  that 
the  witness  was  general  agent  and  clothed 
with  authority  to  make  contracts  anywhere 
in  this  country  from  his  office  at  Berwick, 
that  under  the  same  powers  he  was  clothed 
with  authority  in  the  settlement  of  contracts. 
The  evidence  is  therefore  immaterial  and 
Incompetent  and  cannot  be  used  to  the  injury 
of  the  third  party." 

The  Court:  "The  plaintiff  having  already 
produced  testimony  to  the  effect  that  It 
sought  to  and  did  obtain  a  Judgment  note 
to  secure  this  claim,  the  offer  is  not  rebuttal 
to  the  proposition  offered  on  the  part  of  the 
defendant  Evidence  rejected.  Bill  of  excep- 
tions sealed  for  plaintiff." 

Mr.  Waite:  "Q.  Were  the  notes  returned 
to  you?  A.  Yes,  sir.  Q.  From  the  home 
office  In  St  Louis?    A.  Yes,  sir;    rejected." 

Mr.  Bailey:  "We  object.  What  became 
of  the  notes  afterwards  was  excluded  by  the 
court." 

The  Court:    "It  is  ordered  stricken  out" 

Mr.  Waite:  "I  propose  to  ask  the  witness 
If  they  were  rejected  at  the  home  office  in 
St.  Louis  and  rejected  by  him." 

Mr.  Bailey:  "That  is  objected  to  as  im- 
material, irrelevant  and  incompetent.  (Ex- 
ception.)" 

Verdict  and  Judgment  for  defendant 
Plaintiff  appealed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN  and  STEWART,  JJ. 

H.  H.  Waite  and  0.  C.  Brewster,  for  ap- 
pellant Thomas  F.  Bailey  and  Samuel  L 
Spyker,  for  appellees. 

ELKIN,  J.  The  pivotal  point  In  the  decis- 
ion of  this  case  Is  the  authority  of  the  dis- 
trict manager,  Lowery,  to  accept  the  three 
negotiable  notes,  and  the  collateral  judgment 
note  in  full  satisfaction  and  payment  of  the 
balance  due  by  the  contracting  firm  on  ac- 
count of  pipe  and  other  materials  furnished 
for  the  construction  of  the  water  plant.  If 
the  plaintiff  company  clothed  its  district 
ma'nager  with  the  general  power  to  superin- 
tend the  manufacture  and  sale  of  these 
materials,  together  with  the  right  to  enter 
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Into  contracts  in  the  name  of  the  company, 
fixing  prices  and  terms  of  payment,  includ- 
ing the  authority  to  employ  sales  agents  to 
transact  business  generally  throughout  the 
state  or  elsewhere  under  his  direction,  he 
would  be  a  general  agent  within  the  meaning 
of  the  law  In  that  branch  of  the  business 
over  which  he  exercised  supervision.  If 
these  facts  were  established  by  competent 
testimony,  It  is  clear  the  district  manager 
would  have  powers  coextensive  with  the 
business  Intrusted  to  his  care.  Unfortunate- 
ly, In  the  trial  of  the  case  in  the  court  be- 
low It  seems  to  have  been  assumed  that  he 
had  all  of  these  powers,  and  the  evidence  of- 
fered is  so  meager  as  not  to  enable  this 
court  in  reviewing  the  case  to  determine 
what  his  general  powers  were. 

The  first  assignment  of  error  raises  the 
question  whether  on  cross-examination  It 
was  proper  for  the  defendant  to  show  the 
general  authority  of  the  district  manager, 
who  was  offered  as  a  witness  for  plaintiff, 
to  prove  the  execution  of  the  contract  relied 
on  to  sustain  the  lien.  It  was  proper  to  ask 
on  cross-examination  any  question  which  re- 
lated to  the  authority  of  the  district  mana- 
ger to  enter  into  the  particular  contract  in 
question,  and  for  this  purpose  it  was  clearly 
competent  to  ask  whether  the  contract  was 
made  and  concluded  by  him  without  any  cor- 
respondence with  the  home  office  during  the 
progress  of  the  negotiations  or  In  reference 
to  the  execution  of  the  contract  All  of  these 
facts  would  tend  to  show  that  In  the  execu- 
tion of  this  particular  contract  the  district 
manager  had  the  authority  to  bind  the  plain- 
tiff company.  The  ratification  of  the  con- 
tract thus  made,  the  furnishing  of  the  ma- 
terials In  accordance  with  the  terms  there- 
of, and  the  acceptance  of  part  payment  of 
the  price  agreed  upon,  conclusively  show  the 
authority  of  the  district  manager  to  execute 
the  contract  and  fix  the  terms  of  payment. 
Every  fact  pertaining  to  this  contract  could 
be  properly  developed  on  cross-examination, 
because  the  plaintiff  had  offered  this  witness 
for  the  purpose  of  proving  the  contract  It 
was  clear  error,  however,  to  permit  the  de- 
fendant on  cross-examination  to  go  further 
and  attempt  to  establish  the  general  author- 
ity of  the  district  manager.  This  should  be 
done  by  affirmative  testimony.  It  may  be 
that  upon  a  new  trial  of  the  case  such  facte 
may  be  shown  as  would  warrant  a  jury  In 
finding  as  a  fact  that  it  was  within  the  gen- 
eral scope  of  his  authority  to  accept  the 
notes  In  payment  of  the  claim.  The  fact  of 
agency  and  the  scope  of  the  authority  of  an 
agent  are  questions  for  the  court  where  the 
authority  is  created  by  an  instrument  in 
writing,  but  where  such  authority  is  to  be 
implied  from  the  conduct  of  the  parties,  or 
where  the  agency  Is  to  be  established  by 
witnesses,  the  fact  and  scope  of  the  agency 
are  for  the  jury.  Singer  Manufacturing  Com- 
pany v.  Christian,  211  Pa.  534,  60  Atl.  1087. 
It  may  be  conceded,  as  a  general  rule,  that 


when  a  corporation  intrusts  a  principal  of- 
ficer or  manager  with  the  general  supervision 
of  a  particular  branch  of  Its  business,  it 
clothes  such  officer  or  manager  with  the  au- 
thority of  a  general  agent  coextensive  with 
the  business  Intrusted  to  his  care,  and  that 
private  Instructions  limiting  his  ostensible 
powers  will  not  protect  the  corporation  from 
liability  for  the  acts  of  the  agent  done  within 
the  scope  of  his  ostensible  authority,  although 
the  specific  act  may  be  In  excess  of  private 
Instructions.  Adams  Express  Company  v. 
Schlessinger,  75  Pa.  256;  Anderson  v.  Nation- 
al Surety  Company,  196  Pa.  288,  46  Atl.  806. 
The  difficulty  about  the  present  case  is  that 
the  evidence  produced  at  the  trial  did  not 
clearly  show  the  kind  and  character  of  the 
business  Intrusted  to  the  supervision  of  the 
district  manager,  the  manner  lu  which  it  was 
conducted  and  the  scope  of  the  authority 
exercised  by  him.  This  could  have  been 
shown  by  calling  as  a  witness  an  officer  of 
the  company  who  had  knowledge  of  the 
facte,  or  by  the  district  manager  himself, 
or  by  proving  such  facts  in  the  conduct  of  the 
business  generally  as  to  show  an  Implied 
authority  to  do  the  particular  act  relied  on 
to  defeat  a  recovery  In  this  case. 

The  ninth,  tenth,  eleventh,  and  twelfth  as- 
signments of  error  relate  to  the  refusal  of  the 
court  to  admit  the  testimony  of  IjOwery,  the 
district  manager,  in  reference  to  the  notes 
which  It  was  alleged  were  taken  in  payment 
of  the  claim,  and  in  refusing  to  admlc  certain 
correspondence  between  the  treasurer  of  the 
company  at  the  home  office  In  St  Louis  and 
the  district  manager  at  Berwick.  It  was  com- 
petent for  the  plaintiff  to  show  In  rebuttal 
what  these  notes  were  taken  for,  and  what 
disposition  was  made  of  them.  The  district 
manager  should  have  been  permitted  to  testi- 
fy that  he  did  not  receive  these  notes  In  pay- 
ment of  the  claim,  but  with  the  understanding 
that  they  would  be  forwarded  to  the  home 
office  for  approval  or  rejection  by  the  com- 
pany. This  was  the  exact  issue  of  fact  in 
the  case.  The  witnesses  for  defendant  testi- 
fied in  positive  terms  that  the  notes  had  been 
executed  and  delivered  to  the  district  man- 
ager In  full  payment  and  satisfaction  of  the 
claim,  and  it  was  certainly  competent  for  him 
to  testify  that  this  was  not  the  agreement  be- 
tween the  parties.  There  being  a  conflict  of 
testimony,  it  was  for  the  jury  to  determine 
the  fact  I  dp  not  agree,  however,  that  in 
this  connection  it  was  competent  to  offer  la 
evidence  the  letters  which  passed  between  the 
district  manager  and  the  treasurer  of  the 
company.  These  were  private  communica- 
tions between  the  officers  of  the  plaintiff  com- 
pany about  which  the  other  parties  to  this 
controversy  had  no  knowledge,  and  their 
rights  could  not  be  prejudiced  by  these  pri- 
vate communications,  and  the  court  properly 
refused  to  admit  them  in  evidence.  It  was 
competent  however,  for  the  district  manager 
to  testify  as  to  the  verbal  agreement  between 
himself,  Mandeville,  and  Davis  at  die  time  it 
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waa  agreed  to  accept  the  notes  It  was  also 
proper  for  him  to  testify  to  the  fact  that  he 
had  received  them  and  forwarded  them  to  the 
home  office  at  St.  Louis,  and  that  the  notes 
wen.  returned  to  him  rejected.  He  should 
also  have  been  oermltted  to  testify  what  he 
did  with  the  notes  after  they  had  been  re- 
turned to  him.  All  of  these  facts  were  In 
corroboration  of  his  testimony  that  the  notes 
were  not  taken  In  payment  of  the  claim,  but 
only  as  additional  and  collateral  security  for 
the  same.  The  contention  of  the  appellant 
that  it  was  the  duty  of  the  appellee  to  first 
affirmatively  prove  the  agency  and  the  scope 
of  the  authority  of  the  district  manager  be- 
fore offering  any  testimony  relating  to  the 
execution  of  the  notes,  and  other  matters  In- 
cidental thereto,  may  be  conceded  to  be  the 
better  practice,  hut  this  Is  not  an  Imperative 
requirement  The  order  of  evidence  to  be 
given  In  such  a  case  Is  within  the  discretion 
of  the  court  Telephone  &  Supply  Company 
T.  Thompson,  112  Pa.  118, 8  Atl.  439. 

After  a  careful  consideration  of  this  case 
we  have  concluded  that  when  the  facts  as  to 
the  scope  of  the  agency,  somewhat  Irregularly 
shown  at  the  trial  In  the  court  below,  and 
upon  which  theory  the  case  was  tried,  are 
properly  established  when  the  case  again 
comes  up  for  trial,  it  will  be  a  question  for 
the  Jury  to  determine  whether,  under  the 
general  scope  of  his  authority!  the  general 
manager  could  bind  his  principal  in  making 
the  alleged  contract  to  accept  the  notes  In 
payment  of  the  claim.  In  so  holding  we  are 
not  unmindful  of  the  general  rule  that  all 
sales,  whether  of  real  or  personal  property,  by 
an  agent  appointed  generally  to  sell,  must  be 
for  a  consideration  in  money,  and  such  an 
agent  cannot  bind  his  principal  by  receiving 
payments  In  bonds,  notes,  or  other  paper; 
or  that  an  agent  to  collect  and  receive  pay- 
ment can  receive  nothing  but  money  In  satis- 
faction of  the  claim.  This  general  rule  Is 
freely  conceded,  but  In  our  judgment  Its  ap- 
plication to  the  facts  of  the  present  case  Is 
unwarranted.  Here  the  district  manager  was 
intrusted  with  the  supervision,  control,  and 
management  of  a  large  plant  belonging  to  the 
plaintiff  company.  Under  his  direction  all 
the  materials  are  manufactured,  and  by  his 
authority  they  were  sold.  He  employed 
agents  to  make  sale  of  the  manufactured  mar 
terlals,  and  executed  contracts  in  the  name 
of  the  company  without  authorization  from 
any  other  or  higher  source.  He  determined 
prices  at  which  the  materials  were  sold  and 
fixed  the  terms  of  payment  Indeed,  so  far 
as  the  record  shows,  be  exercised  absolute 
authority  In  these  respects.  When  the  con- 
tract was  first  entered  into,  so  far  as  the 
facts  of  the  present  record  disclose  his  au- 
thority, he  might  have  agreed  to  accept  notes 
In  payment  of  the  claim,  and,  if  he  bad 
done  so,  there  can  be  no  question  that  un- 
der the  general  scope  of  his  authority  his 
act  would  have  been  binding  on  his  prlnd- 
07A.-W 


paL  If  he  had  authority  to  make  such  a 
contract  in  the  first  Instance,  why  may  he  not 
exercise  a  similar  powe.  after  the  materials 
have  been  furnished  and  the  balance  remains 
unpaid?  However,  all  of  these  things  depend 
upon  the  general  scope  of  his  authority,  and 
this  Is  a  question  for  the  jury  to  determine. 

The  first  ninth,  tenth,  eleventh,  and  twelfth 
assignments  of  error,  except  as  to  the  admis- 
sion of  the  correspondence  between  the  treas- 
urer and  the  district  manager,  which  corre- 
spondence, for  reasons  hereinbefore  stated, 
cannot  be  admitted  In  evidence,  are  sustained. 
The  remaining  assignments  are  overruled. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

(218  Pa.  809) 
In   re   GALLAGHER'S    ESTATE. 
Appeal  of  BANKS. 
!  (Supreme   Court   of    Pennsylvania.     June   8, 
j  1907.) 

Appbai/— Review— Fihdihos  or  Fact. 

Where  the  orphans'  court  on  sufficient 
evidence  finds  that  the  sale  of  certain  bonds  by 
an  executor  waa  bona  fide  and  that  claimant 
of  the  bonds  had  been  guilty  of  laches,  the  find- 
ing will  not  be  reversed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  H  3979-3982.] 

Appeal  from  Orphans'  Court,  Juniata 
County. 

In  the  matter  of  the  estate  of  Robert  O. 
Gallagher,  deceased.  From  a  decree  refusing 
to  appoint  an  auditor  in  said  estate,  Andrew 
Banks,  administrator  c.  t  a.  of  Jane  Galla- 
gher, appeals.    Affirmed. 

From  the  record  it  appeared  that  Robert 
a  Gallagher  died  testate  April  1,  1872,  leav- 
ing a  widow  who  elected  to  take  against  the 
will.  The  decedent  was  possessed  of  consid- 
erable estate,  among  which  were  28  United 
States  bonds,  of  $1,000  each.  These  bonds 
could  not  be  found  after  his  death.  Proceed- 
ings were  brought  by  the  executor  against  the 
widow  to  recover  them,  and  these  proceedings 
were  unsuccessful.  In  1875  the  executor  sold 
the  Interest  In  the  bonds  to  one  of  the  residu- 
ary legatees  for  a  valuable  consideration,  and 
In  1876  charged  himself  with  the  amount 
which  he  received  for  them  In  an  account 
which  he  filed  In  the  orphans'  court,  to  which 
no  exceptions  were  filed.  In  1878  the  widow 
presented  a  petition  to  the  orphans'  court  al- 
leging that  the  sale  of  bonds  was  In  fraud  of 
her  right  and  praying  for  a  rule  on  the  exe- 
cutor to  transfer  to  her  the  Interest  and  title 
of  the  decedent  to  one-half  of  the  bonds.  An 
auditor  was  appointed  on  this  petition,  but 
he  filed  no  report  In  1908  the  administrator 
of  the  widow  presented  a  petition  for  a  rule 
on  the  administrator  of  Robert  Gallagher  to 
show  cause  why  an  auditor  should  not  be  ap- 
pointed in  place  of  the  auditor  who  had  been 
appointed  In  1878,  and  who  was  deceased. 
The  court  refused  to  appoint  the  auditor,  and 
the  administrator  of  the  widow  appealed. 
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Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  POTTER,  ELKIN,  and  STEWART, 
JJ. 

J.  Howard  Neely  and  L.  E.  Atkinson,  for 
appellant.  J.  Mac  Barnett  and  J.  A  Galla- 
ber,  for  appellee. 

PER  CURIAM  The  learned  Judge  below 
summed  up  the  whole  controversy  in  tbls 
case  In  the  concluding  sentence  of  his  opin- 
ion: "We  are  of  the  opinion  that  the  con- 
firmation of  the  account  was  conclusive,  the 
title  of  the  bonds  passed  to  J.  H.  Gallagher, 
and  the  sale,  being  for  a  valuable  considera- 
tion, was  bona  fide;  that  Jane  Gallagher 
was  guilty  of  laches,  and  her  administrator 
has  now  no  right,  title,  or  Interest  in  the 
bonds."  A  review  of  the  evidence  satisfies 
us  that  this  was  the  correct  conclusion. 

Decree  affirmed. 


(21S  Pa.  678) 
In  re  TORE  HAVEN  WATER  &  POWER 
CO. 

(Supreme   Court  of  Pennsylvania.     June  3, 
1907.) 

Appeal  —  Right   op   Review  —  Appeals   by 

DlFFEBENT    PARTIES. 

On  appeal  by  a  corporation  from  a  tax 
assessment,  a  petition  was  filed  for  a  change 
of  venue,  which  petition  was  dismissed  without 
exception,  and  the  court  found  the  property  to 
be  situated  in  the  county  where  the  assessment 
was  made,  which  finding  was  sustained  on  ap- 
peal. Subsequently  a  neighboring  county  inter- 
vened, claiming  that  the  property  was  assess-. 
able  within  its  limits,  but  the  court  found  to 
the  contrary,  and  the  intervening  county  ap- 
pealed. Held,  that  on  su<:h  appeal  such  county 
could  raise  no  question  as  to  the  dismissal  of 
the  petition  for  change  of  venue. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  88  1798-1805.] 

Appeal  from  Court  of  Common  Pleas, 
Lancaster  County. 

In  the  matter  of  the  assessment  for  taxes 
of  lands  of  the  York  Haven  Water  &  Power 
Company,  by  Lancaster  county.  From  an 
order  dismissing  an  appeal  from  said  as- 
sessment, York  county  and  York  Haven  bor- 
ough appeal.    Affirmed. 

Errors  were  assigned  as  follows:  "(1)  The 
learned  court  below  erred  In  finding  'that 
the  power  house  is  located  east  of  ordinary 
low-water  mark  and  Is  In  Conoy  township, 
Lancaster  county.'  (2)  The  learned  court 
below  erred  In  assuming  jurisdiction  of  and 
deciding  this  contention  as  against  the  claims 
of  York  Haven  borough  and  York  county. 
(3)  The  learned  court  below  erred  in  Ignor- 
ing; the  claims  of  York  Haven  borough  In 
York  county  and  York  county,  that  this  con- 
tention could  not  be  decided  by  the  Lancas- 
ter county  courts.  (4)  The  learned  court  be- 
low erred  in  finding  that  the  property  In 
question  Is  "properly  assessable  In  Lancaster 
county.'  (5)  The  learned  court  below  erred 
in  finding  'we  *  •  *  dismiss  the  appeal 
at  the  costs  of  the  county  of  York  and  the 


borough  of  York  Haven,  at  whose  Instance 
and  request  this  hearing  was  granted.  (6) 
The  learned  court  below  erred  in  refusing 
to  order  and  direct  a  change  of  venue.  (7) 
The  learned  court  below  erred  in  finding  as 
follows:  The  testimony  of  witnesses,  who 
fix  the  line  of  low-water  mark,  by  the  mon- 
ument or  mark  on  the  ground,  which  Is  Ring 
Rock,  and  who  are  thus  corroborated,  is  en- 
titled to  greater  weight  than  that  of  wit- 
nesses who  testify  from  recollection,  the  un- 
certainty of  whose  recollection  Is  shown  by 
the  difference  In  their  description  of  the  con- 
dition of  the  land  six  years  ago,  before  the 
power  plant  was  erected.'  (8)  The  learned 
court  below  erred  In  finding  'that  the  power 
house  is  located  east  of  ordinary  low-water 
mark  and  is  In  Conoy  township,  Lancaster 
county,  and  properly  assessable  In  Lancaster 
county.' " 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

W.  U.  Hensel,  N.  Sargent  Ross,  H.  C. 
Brenneman,  and  John  J.  Bollinger,  for  ap- 
pellants. B.  J.  Myers,  Wm.  R.  Brinton,  and 
N.  F.  Hall,  for  appellees. 

FELL,  J.  On  an  appeal  by  the  York  Ha- 
ven Water  &  Power  Company  It  was  decid- 
ed, affirming  the  order  of  the  court  of  com- 
mon pleas,  that  its  power  house  was  located 
In  Lancaster  county  and  was  assessable 
there.  See  212  Pa.  822,  62  Atl.  97  On  peti- 
tion of  the  county  of  York  and  the  borough 
of  York  Haven,  the  order  made  by  the  com- 
mon pleas  was  opened,  and  a  rehearing  was 
directed  by  that  court.  In  order  that  tbe  peti- 
tioners might  be  heard  on  their  claim  that 
the  property  of  the  company  ought  to  be  as- 
sessed and  taxed  exclusively  in  tbe  county  of 
York.  Upon  the  rehearing,  to  which  the  pe- 
tioners  were  parties,  it  was  found  as  before 
that  the  property  assessed  was  In  the  coun- 
ty of  Lancaster.  While  this  finding  Is  as- 
signed as  error,  its  correctness,  if  not  con- 
ceded, was  not  questioned  on  the  argument 
It  is  the  only  assignment  properly  before  us. 

A  petition  for  a  change  of  venue  was  pre- 
sented by  the  York  Haven  Water  &  Power 
Company.  That  company  had  had  Its  day  in 
court  a  final  decision  had  been  made  against 
it,  and  it  had  no  standing  to  raise  the  ques- 
tion of  Jurisdiction.  No  exception  was  tak- 
en to  the  order  dismissing  Its  petition,  and 
It  Is  not  an  appellant  here.  If  there  Is  any 
merit  in  the  contention  that  the  act  of 
April  14,  1905  (P.  L.  157),  In  relation  to  the 
surveying  and  marking  of  county  lines,  oust- 
ed the  jurisdiction  of  tbe  court,  and  we  do 
not  suggest  that  there  Is  any,  the  question 
Is  not  raised  by  the  record.  The  rule  grant- 
ed on  petition  to  stay  proceedings  until  the 
dispute  between  the  counties  should  be  ad- 
justed was  revoked  at  the  request  of  the  ap- 
pellants' counsel.  The  only  question  pre- 
sented by  tbe  appeal  was  correctly  decided. 

The  order  of  the  court  is  affirmed,  at  the 
cost  of  the  appellants. 
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ZEARFOSS  v.  NORWAY   IRON  &  STEEL 

CO. 

(Supreme    Court    of    Pennsylvania.      June    4, 

1907.) 

Master  and  Sebvant— Injubt.to  Sebv art- 
Question  fob  Jubt. 

Where  an  ordinary  laborer  was  ordered 
by  the  foreman  of  a  steel  works  to  act  as  a 
cupola  tender,  and  was  not  instructed  as  to 
the  work  with  which  he  was  unfamiliar,  and 
he  objected,  but  finally  obeyed  and  was  injured, 
the  question  of  the  liability  of  his  employer 
was  for  the  jury. 

SEd.  Note — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  88  1044-1060.] 

Appeal  from  Court  of  Common  Pleas,  York 
County 

Action  by  John  S.  Zearfoss  against  the 
Norway  Iron  &  Steel  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

At  the  trial  It  appeared  that  the  plaintiff 
was  Injured  on  June  17,  1905,  while  at  work 
In  defendant's  furnace  at  a  cupola.  The  cir- 
cumstances of  the  accident  are  described  in 
the  charge  as  follows: 

"Plaintiff  was  engaged  as  a  laborer  in  the 
yard  of  the  defendant  company,  unloading  a 
car  of  sand.  It  was  in  the  morning,  shortly 
after  going  to  work,  about  half  past  7  o'clock. 
On  that  particular  morning,  for  some  reason 
not  explained,  the  man  whose  duty  it  was  to 
attend,  and  charge,  and  care  for  this  cupola, 
and  furnish  the  molten  iron,  or  a  part  of  the 
molten  iron,  to  the  works,  did  not  appear  at 
this  place  of  business.  It  was  a  Saturday 
morning,  and  It  was  usual  to  close  the  place 
at  12 :46  o'clock  on  Saturday,  and  it  was  nec- 
essary to  do  a  certain  amount  of  work  before 
the  shop  was  closed  and  the  bands  were  dis- 
charged for  the  week.  It  seems  to  have  been 
necessary  that  morning  to  get  a  heat  in  this 
cupola  to  produce  the  molten  Iron  required 
for  manufacture  of  articles  in  the  shop,  and 
the  employment  of  the  hands  there.  It  was 
then  that  Mr.  Baugher,  who  was  the  foreman 
of  the  hands  In  the  yard  and  In  the  shop,  and 
his  assistant,  Mr.  Keiser,  who  were  both  pres- 
ent, called  upon  the  plaintiff,  according  to 
his  testimony,  to  take  the  place  of  this  band 
on  the  cupola,  who  had  not  appeared  that 
morning,  and  to  prepare  the  heat  in  the  cupo- 
la. He  was  at  work  at  the  time  unloading 
this  car  of  sand,  that  we  have  spoken  of,  with 
another  man;  and  this  foreman  came  and 
requested  the  plaintiff  to  take  charge  of  the 
cupola ;  that  the  man  had  not  appeared,  and 
that  he  should  go  up  on  the  cupola  platform, 
and  get  up  the  heat  He  demurred  at  the 
time,  according  to  his  testimony,  and  said  it 
was  too  late  to  do  anything  of  that  character 
that  day.  I  Infer — but  the  Jury  will  draw 
their  own  inference — I  Infer  that  he  meant 
to  say  that  It  was  too  late  to  get  up  a  heat 
sufficient  to  have  a  moulding  that  morning, 
or  before  the  shop  closed,  at  12 :45.  He  said 
it  was  too  late,  and  demurred  about  going  up 
to  the  cupola.    He  testified  that  then  Mr. 


Baugher  said  that  he  should  go  and  hurry 
the  matter,  and  get  up  the  heat;    and  that 
upon  that  request,  or  that  command,  he  went 
to  the  cupola.    It  was  about  half  past  7 
o'clock  in  the  morning.    When  be  examined 
the  cupola  he  found  that  before  any  beat 
could  be  made,  or  before  the  cupola  could  be 
used,  it  was  necessary  to  clean  it  out    As  he 
went  to  the  cupola  he  found  that  the  large 
partition  did  not  extend  between  the  cupola 
and  shop  below,  as  I  understand,  at  that 
time,  but  It  was  only  above,  where  the  plat- 
form was ;  that  this  wooden  partition  had  a 
hole  or  window  in  it  between  the  cupola  plat- 
form and  the  shop.    He  found  that  the  cupo- 
la had  to  be  cleaned,  and  in  doing  so  it  was 
necessary  to  use  water,  and  be  ordered  the 
man  who  was  down  below  to  turn  on  the 
hose,  when  he  gave  him  orders  from  the  plat- 
form above.    He  testifies  that  when  he  was 
ready  to  have  the  water  turned  on  he  called 
to  the  man  below  to  turn  on  the  water  In  the 
hose,  and  that  be  got  no  reply  from  blm ;  that 
he  called  to  him  again,  and  got  no  reply;  that 
he  then  leaned  out  of  this  window,  or  the 
hole  in  the  partition  that  led  to  the  foundry, 
and  called  to  him.    After  calling  some  time 
the  man  made  answer,  but  the  dust  was  so 
great — or  the  foggy  morning  with  the  dust — 
and  the  noise  was  so  great  that  he  did  not 
seem  to  know  where  the  call  was  coming 
from,  and  then  he  leaned  out  of  the  window 
for  the  purpose  of  calling  him  again.    He  had 
not  been  there,  I  think,  more  than  15  min- 
utes, In  the  cupola,  before  he  called  to  the 
man  below ;  and  while  he  was  looking  down 
to  see  the  man,  with  the  dust  so  great  that  he 
could  hardly  see  where  he  was  to  speak  to 
him,  he  looked  up  suddenly,  and  he  saw  this 
crane  coming  towards  him  on  this  track,  and 
only  about  2%  feet  from  him  when  be  first 
discovered  It.    He  was  then  leaning  out  of 
the  window,  with  his  head  and  shoulders  out 
of  the  window,  and  whether  or  not  he  had 
his  hand  on  the  beam  at  that  time,  or  on  the 
track,  he  Is  not  certain ;  but  seeing  the  dan- 
ger he  was  In,  and  a  part  of  his  body  out  of 
this  bole,  and  the  crane  rapidly  approaching, 
he  made  an  effort  to  draw  his  body  from  the 
danger  of  being  struck  by  the  car,  and  threw 
himself  back,  and,  be  said,  In  doing  so,  his 
hand  got  on  the  track.    Whether  It  was  nec- 
essary to  put  his  hand  there  to  withdraw  his 
body  Is  one  of  the  questions  which  the  jury 
will  have  to  consider.    Whether  he  did  It  in 
the  endeavor  to  withdraw  his  body  from  still 
greater   danger,   or   whether   he  placed   his 
hand  there  when  he  was  looking  out  of  the 
window,  and  failed  to  withdraw  his  hand 
when  he  had  the  time  to  do  so,  and  in  the 
meantime  to  escape  Injury.    That  is  one  of. 
the  Important  questions  that  the  jury  will 
have  to  consider.    He  did  manage  to  with- 
draw his  body,  but  his  hand  remained  on  the 
rail,  which   was   supported  by   the  beams, 
which  I  have  already  mentioned,  and  he  was 
standing  facing  the  foundry.    While  In  this 
position,  his  thumb  and  front  finger  were 


Digitized  by 


Google 


868 


67  ATLANTIC  BBPORTEB, 


(Pa. 


caught  by  the  wheel,  and  he  says  by  wrench- 
ing the  other  Angers  aside  when  he  was  struck 
he  managed  to  save  the  balance  of  his  hand, 
and  keep  it  from  being  run  over  by  this 
wheel.    •    •    * 

-  "But  If,  after  considering  all  the  evidence, 
you  come  to  the  conclusion  that  the  defend- 
ant was  guilty  of  negligence  In  maintaining 
this  cupola  and  platform,  and  the  opening, 
and  the  crane  In  near  proximity,  and  not  giv- 
ing him  proper  instructions,  or  warning,  or 
giving  him  this  particular  work  which  he 
never  performed  before,  why,  then,  the  Jury 
will  have  to  proceed  further.  If  you  find 
there  was  negligence  on  the  part  of  the  de- 
fendant, you  will  have  to  proceed  further  to 
determine  whether  the  plaintiff  was  himself 
guilty  of  such  negligence  as  will  prevent  him 
from  recovering  In  this  case.  The  law  re- 
quires the  employer  of  hands  to  furnish  them 
With  reasonably  safe  tools  and  materials 
with  which  to  work,  and  to  furnish  an  or- 
dinarily safe  place  for  the  employe  to  work 
in;  and  the  law  further  requires  also  that 
the  employe  shall  take  upon  himself  the  risk 
of  his  employment  when  properly  instructed. 
In  a  case  like  this,  where  he  Is  urged  about 
the  work,  where  some  allowance  Is  made  for 
the  employe,  his  not  being  as  vigilant  as  he 
Is  at  other  times  to  take  upon  himself  the 
risk  of  his  employment,  but  he  must  be 
shown  and  made  to  understand  the  dangers 
connected  with  his  employment,  and  to  be 
able  to  comprehend  the  danger  which  he  un- 
dertakes, and  the  risk  which  he  takes  when 
he  goes  into  the  employment;  and,  If  un- 
derstanding the  risks  and  dangers  which  he 
1b  In,  If  he  Is  guilty  of  any  negligence  In  the 
performance  of  his  work  which  contributes  to 
his  injury — the  Injury  which  he  may  receive 
in  any  accident  or  Injury  resulting  from  this 
employment — why,  then  he  cannot  recover 
damages  against  his  employer  for  any  neg- 
ligence on  the  part  of  the  employer.  In 
other  words,  when  both  parties  are  proven 
to  be  negligent,  It  is  Impossible  for  the  Jury 
to  divide  the  responsibility,  or  for  the  court 
to  divide  the  responsibility — that  Is  the 
theory  of  the  law — and  that  If  he  helps  to 
produce,  or  causes  or  inflicts,  an  Injury  up- 
on him,  or  causes  an  accident  by  which  he  Is 
Injured,  that  he  cannot  then  call  upon  the 
defendant  to  pay  for  damages  which  he 
helped  to  bring  upon  himself.  There  cannot 
be  a  recovery  of  damages  In  a  case  where 
both  parties  are  negligent,  or  where  any 
negligence  is  shown  on  the  part  of  the  plain- 
tiff which  contributed  to  this  Injury.  The 
burden  must  be  with  the  plaintiff. 

"The  defendant's  testimony  in  this  case 
does  not  materially  differ  from  or  contradict 
the  plaintiff's  testimony  as  to  his  orders  that 
morning  as  to  his  duties,  nor  as  to  the  crane 
being  there,  and  the  placing  of  the  crane 
there.  It  is  in  evidence,  and  not  contradict- 
ed, that  the  plaintiff  worked  at  annealing  at 
the  works  for  two  years;  that  this  crane 
was  not  there,  or  not  in  operation.    The  de- 


fense is:  First,  that  the  defendants  were 
not  guilty  of  negligence  in  anything  that 
they  did;  and,  secondly,  that  the  plaintiff 
having  been  guilty  of  negligence  by  putting 
his  hand  there  unnecessarily,  and  keeping  it 
there,  and  not  removing  It  In  time  to  save 
these  members,  he  cannot  recover.  The  wit- 
nesses for  the  defense  testify  that  there  were 
no  such  noises  produced  by  this  cinder  mill, 
and  by  the  chipping  machine,  as  to  deaden 
the  sound  or  noise  which  the  crane  would 
make  In  running  on  that  track;  and  that 
there  was  no  such  dust  produced  by  this  cin- 
der machine,  and  the  state  of  the  weather 
that  June  morning,  as  to  make  it  so  that  be 
could  not  see,  or  to  produce  such  a  darkness 
that  the  plaintiff  could  not  see,  the  danger 
that  he  was  In  by  the  approaching  of  this 
crane  on  those  wheels ;  and  that  there  was  no 
such  a  noise  but  what  he  could  have  heard 
the  crane  approaching.  The  testimony  on  the 
part  of  the  defendant  Is  that  the  crane  made 
a  peculiar  noise  In  starting,  which  could 
have  been  heard  a  considerable  distance; 
that  It  made  a  noise  when  running,  which 
would  not  be  deadened  by  the  noise  of  the 
cinder  machine,  and  the  plaintiff  could  have 
heard  It;  that  the  sound  could  be  heard  out- 
side of  the  shop,  at  the  office,  when  that 
crane  was  running;  and  that  the  rail  upon 
which  this  crane  ran  was  Ave  Inches  above 
the  window — several  Inches  from  the  win- 
dow, the  track,  by  measurement — that  other 
operators  there  had  called  the  hands  easily 
by  Just  calling  out  at  the  cupola;  that  there 
was  an  opening  In  the  boards  below  by 
which  the  call  could  be  heard,  and  It  was  not 
necessary  to  put  himself  out  of  that  hole 
at  all  In  order  to  call  to  the  hands  below  to 
turn  on  the  water;  that  they  heard  other- 
wise the  call  of  the  operators.    *    •    * 

"This  case  Is  peculiarly  different  from 
many  cases  of  this  character,  such  as  dam- 
ages by  employers,  from  the  fact  that  he  was 
ordered  to  this  particular  work  by  the  fore- 
man suddenly,  and  ordered  to  hurry  the 
work,  and  to  take  a  position  that  he  had 
not  been  accustomed  to  fill,  and  which  he  at 
first  objected  to  occupying,  and  which  be 
says  he  did  not  know  the  danger  of,  from 
that  particular  running  of  the  crane  past 
this  hole  or  window  In  the  partition." 

Verdict  and  Judgment  for  plaintiff  for 
$8,000.     Defendant  appealed. 

Argued  before  MITCHELL,  C.  J,  and 
PELL,  BROWN,  POTTER,  and  BLKIN,  JJ. 

Charles  A.  Hawkins  and  J.  S.  Black,  for 
appellant  James  G.  Glessner  and  K.  W. 
Altland,  for  appellee. 

ELKIN,  J.  We  would  agree  with  the 
learned  counsel  for  appellant  that  there  could 
be  no  recov- y  In  this  case  If  the  injured 
party  had  been  the  regular  cupola  tender,  or 
If  It  had  been  shown  that  he  was  familiar 
with  the  surroundings  in  the  place  where  he 
was  hurriedly  sent  to  work  and  acquainted 
with  the  duties  he  was  ordered  to  perform. 
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Under  such  circumstances,  an  employe  would 
assume  the  risks  of  his  employment,  includ- 
ing all  dangers  open  and  obvious.  In  the 
present  case,  however,  the  appellee  was  a 
laborer,  not  familiar  with  the  work  he  was 
Imperatively  directed  to  perform,  nor  with 
the  situation  Into  which  he  was  hurriedly  or- 
dered. He  objected  when  ordered  to  do  this 
work,  but  finally  yielded  when  the  foreman 
insisted.  He  did  not  act  voluntarily,  but  fol- 
lowed the  direction  of  his  superior.  After 
the  cupola  was  prepared  for  washing  out,  it 
was  his  duty  to  call  for  water,  which  was 
turned  on  by  an  employe  on  the  floor  below. 
Because  of  the  confusion  In  the  foundry,  his 
calls  for  water  were  not  heard,  and,  finding 
an  open  window,  it  was  but  natural  to  lean 
out  In  order  to  make  the  waterman  hear 
him.  The  use  made  of  the  window  was 
therefore  a  proper  one.  The  moving  crane 
passing  within  six  inches  of  the  open  and 
unguarded  window  made  the  situation  ex- 
tremely dangerous  to  an  employe  unfamiliar 
with  the  conditions.  Under  these  facts,  the 
learned  trial  Judge  would  not  have  been  war- 
ranted In  holding  as  a  matter  of  law  that 
there  was  no  negligence  on  the  part  of  the 
defendant  company.  This  was  a  question  for 
the  Jury,  where  It  was  left  with  proper  in- 
structions as  to  the  respective  duties  of  the 
parties. 

The  question  of  contributory  negligence 
was  also  for  the  jury.  Appellee  was  ordered 
to  work  hurriedly.  It  was  not  his  regular 
wor&,  and  he  bad  no  previous  knowledge  o' 
the  conditions  in  the  cupola.  It  was  for 
the  jury  to  determine  whether  he  exercised 
the  care  required  under  the  circumstances  in 
his  attempt  to  extricate  himself  from  the 
rather  perilous  position  in  which  he  found 
himself  as  the  crane  approached.  While 
the  case  may  be  considered  a  close  one  and 
not  free  from  difficulty,  we  think  It  was 
properly  submitted  to  the  jury. 

Judgment  affirmed. 


(U8  Pa.  S74) 

LOCHER  et  aL.  v.  BEYER  et  al. 

(Supreme    Court   of    Pennsylvania.      June    3. 
1907.) 

Appeal— Review— Findings  of  Fact. 

Findings  of  fact  in  partition,  based  on  suffi- 
cient evidence  that  plaintiffs  had  no  title,  will 
not  be  reversed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8f  3979-3982.] 

Appeal  from  Court  of  Common  Pleas, 
Lancaster  County. 

Bill  by  Llla  Reno  Locher  and  David  R. 
Locher,  administrators,  and  others,  against 
William  F.  Beyer  and  others.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
and  ELKIN,  JJ. 


Reynolds  D.  Brown,  W.  U.  Hensel,  and  W. 
R.  Brlnton,  for  appellants.  William  H.  Kel- 
ler and  W.  F.  Beyer,  for  appellees. 

ELKIN,  J.  This  is  a  proceeding  In  equity 
to  partition  certain  real  estate  described  In 
the  bill.  The  answer  of  the  respondents  de- 
nies that  the  petitioners  have  any  vested  In- 
terest in  or  tittle  to  the  real  estate  In  question, 
and  therefore  are  not  entitled  to  ask  for  a 
partition  of  the  premises.  The  record  pre- 
sents a  sharply  defined  Issue  of  fact,  and  a 
large  amount  of  testimony  was  produced  be- 
fore the  learned  court  below,  sitting  as  a 
chancellor,  relating  to  the  disputed  question 
of  fact  After  full  hearing  and  a  careful  con- 
sideration of  the  testimony,  as  evidenced  by 
the  opinion,  the  learned  court  below  found  as 
a  fact  that:  "The  money  raised  on  these  notes 
was  raised  for  the  promotion  of  the  plan  to 
form  a  corporation  to  build  the  plant  as 
aforesaid,  and  was  advanced  and  paid  out  for 
that  purpose.  It  was  deposited  in  the  bank 
In  the  name  of  W.  F.  Beyer,  special,  and 
paid  out  in  the  purchase  of  real  estate  for  the 
company,  for  the  payment  of  expenses  incur- 
red in  its  organization,  and  also  for  expenses 
Incurred  in  its  work  of  erecting  the  plant  at 
or  near  Safe  Harbor.  The  title  to  the  real 
estate  so  purchased  for  the  company  was  put 
In  the  name  of  W.  F.  Beyer  to  be  afterwards 
conveyed  by  him  to  It"  It  Is  conceded  that 
if  the  testimony  warranted  these  findings  of 
fact  the  proceedings  In  partition  must  fall, 
because,  under  these  findings,  the  appellants 
do  not  have  any  title,  legal  or  equitable,  to  the 
real  estate  sought  to  be  partitioned.  After 
a  careful  examination  of  the  evidence,  wis 
have  concluded  that  It  was  sufficient  to  sus- 
tain the  findings.  It  Is  true  there  was  some 
conflict  of  testimony  on  the  question  Involved, 
or  rather  a  difference  of  opinion  as  to  the 
Inferences  to  be  drawn  from  the  established 
facts;  but  this  Is  not  sufficient  to  warrant 
an  appellate  court  In  reversing  the  findings, 
unless  It  clearly  appears  there  was  manifest 
error.  Price's  Appeal,  54  Pa.  472;  Plankin- 
ton's  Estate,  212  Pa.  235,  61  Atl.  888.  We  are 
not  convinced  that  manifest  error  was  com- 
mitted by  the  learned  court  below ;  indeed,  In 
our  opinion,  the  evidence  amply  justified  the 
findings. 

Decree  affirmed;  costs  to  be  paid  by  ap- 
pellants. 


(218  Pa.  60D 
MOSS  v.  LANCASTER  ft  YORK  FURNACE 
8T.  RY.  CO. 

(Supreme    Court    of    Pennsylvania.      June    3, 
1907.) 

CABBIEBS  —  INJTTBIES    TO    PASSENGERS  —  CON- 
NECTING Lines. 

A  street  railway  company  sold  a  return 
ticket  to  a  point  on  another  railway  with  which 
It  connected  and  ran  a  car  operated  by  Its 
own  crew  to  the  point  in  question.  Held,  liable 
to  a  purchaser  of  the  ticket  injured  by   the 
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oeglifcnce  of  its  employes  while  the  ear  ni 
running  OB  the  connecting  line. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  ff  1119-1124.] 

Appeal  from  Superior  Court 

Action  by  Rebecca  J.  Hoss  against  the  Lan- 
caster k.  York  Furnace  Street  Railway  Com- 
pany. From  a  Judgment  of  the  Superior 
Court  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  opinion  of  the  Superior  Court,  by  Or- 
lady,  J.,  was  as  follows: 

There  was  sufficient  evidence  In  Oris  case 
to  warrant  the  Jury  In  concluding  that  the 
defendant  company  agreed  to  carry  the  fu- 
neral party,  of  which  the  plaintiff  was  a 
member,  from  Lancaster  to  Mt  Nebo.  A 
special  rate  of  fare  was  exacted  and  paid, 
and,  while  the  special  tickets  appear  on 
their  face  to  be  good  only  from  Lancaster 
to  Martic  Forge  and  return,  the  car  In  which 
the  party  was  carried  to  Mt  Nebo  was  un- 
der the  personal  charge  of  the  defendant's 
superintendent,  and  its  crew  consisted  of 
a  conductor,  motorman,  and  sander.  The 
principal  contention  of  the  appellant  is  that 
there  is  no  evidence  to  show  that  the  de- 
fendant company  had  any  authority  to  run 
their  car  over  the  line  from  Martic  Forge  to 
Mt  Nebo,  It  being  a  road  owned  by  an  Inde- 
pendent company,  and  that  the  running  of  the 
car  ftom  Martic  Forge  to  Mt.  Nebo  'was  be- 
yond the  scope  of  the  power  and  authority  of 
either  the  superintendent  or  president  of  the 
defendant  company,  and  even  though  the 
facts  were  found  that  the  superintendent  did 
run,  and  the  president  agreed  to  Its  running, 
such  agreement  and  their  action  would  not  be 
binding  upon  the  defendant'  The  defendant's 
superintendent  and  crew  did  In  fact  run  the 
cbt  from  Martic  Forge  to  Mt  Nebo  In  consid- 
eration of  the  fare  paid  by  the  passengers  In 
that  car,  and  on  the  return  trip  while  in  full 
control  of  the  car  were  so  negligent  In  their 
management  of  it  as  to  cause  the  accident  in 
which  the  plaintiff  was  Injured.'  The  roads 
were  connected  with  intersecting  switches 
and  connecting  trolley  wires  so  as  to  make  a 
continuous  system.  It  is  conceded  that  the 
party  was  carried  from  Lancaster  to  Millers- 
vllle  over  an  Independent  road,  and  it  would 
be  unreasonable  to  exact  of  one  who  pays 
fare  to  a  destination  to  Inquire  Into  the  char- 
ter rights  of  the  carrying  company  through- 
out the  course  of  travel  where  the  defend- 
ant's officers,  whose  negligence  caused  the  ac- 
cident, had  entire  charge  of  the  power  pro- 
pelling it  The  apportionment  of  equities 
and  liabilities  between  the  several  roads  over 
which  the  car  was  run  may  well  be  left  to  be 
adjusted  by  the  companies  themselves.  The 
Lancaster  &  Southern  Railway  Company 
(from  Martic  Forge  to  Mt.  Nebo)  did  not 
contribute  to  the  accident  to  this  plaintiff. 
Its  roadbed  was  intact,  but  the  car  was  so 
recklessly  managed  that  the  crew  lost  control 
of  it  on  a  grade,  and  then  abandoned  it  by 
Jumping  from  it    In  the  light  of  the  proof, 


which  was  clear  and  practically  undisputed, 
this  plaintiff  paid  the  fare  asked  by  the  de- 
fendant and  was  not  simply  presumably  a 
passenger,  but  was  properly  to  be  considered 
as  one  In  the  legal  sense  of  the  word.  The 
disputed  questions  of  fact  as  to  the  cause  of 
the  accident  were  carefully  left  to  the  Jury 
in  a  full  and  adequate  charge.  The  assign- 
ments of  error  are  overruled,  and  the  Judg- 
ment is  affirmed." 

Argued  before  MITCHELL,  C  J.,  and  FELL, 
BROWN,  POTTER,  and  ELKIN,  J  J. 

W.  U.  Hensel,  J.  H.  Byrne,  and  A  F.  Hoe- 
tetter,  for  appellant  C.  E.  Montgomery,  O. 
Boss  Eshleman,  and  Leo  Macfarland,  for 
appellee 

BROWN,  J.  The  Lancaster  &  York  Fur- 
nace Street  Railway  Company  owns  and  op- 
erates a  trolley  road  from  Millersville  through 
Martic  Forge  to  York  Furnace,  in  the  county 
of  Lancaster.  At  Martic  Forge  the  road  of 
the  Lancaster  &  Southern  Railway  Company 
connects  with  It  This  road  runs  southward- 
ly through  Mt  Nebo.  On  March  21,  1905, 
the  plaintiff  below,  with  a  number  of  other 
persons,  went  from  Lancaster  to  Mt  Nebo  to 
attend  a  funeral.  According  to  the  testimony 
offered  by  her,  arrangements  had  been  made 
with  the  president  of  the  defendant  company 
to  carry  the  funeral  party  -from  Lancaster 
to  Mt  Nebo  for  55  cents  for  the  round  trip. 
The  defendant  evidently  bad  some  traffic  con- 
tract with  the  Conestoga  Traction  Company, 
operating  a  street  railway  from  Lancaster  to 
Millersville,  for,  under  the  tickets  issued  to 
them  by  the  defendant  the  party  were  car- 
ried over  this  road  to  Millersville,  where 
they  took  the  car  of  the  defendant  at  the 
point  of  its  connection  with  the  line  of  the 
Conestoga  Traction  Company.  Upon  reach- 
ing Martic  Forge  the  car  was  switched  over 
to  the  tracks  of  the  Lancaster  &  Southern 
Railway  Company  and  taken  to  Mt  Nebo. 
On  a  steep  down-grade,  on  the  return  trip, 
the  accident  occurred  in  which  the  plaintiff 
was  injured.  The  undisputed  facts  are  that 
when  the  car  reached  Martic  Forge  it  was 
switched  over  on  the  tracks  of  the  Lancaster 
&  Southern  Railway  Company  by  the  employes 
of  the  defendant — the  same  motorman  and 
conductor  that  had  brought  it  from  Millers- 
ville— and  this  in  the  presence  of  Its  super- 
intendent He  had  come  with  them  from 
Millersville.  He  rode  with  them  over  the 
Lancaster  &  Southern  Road  to  Mt  Nebo, 
started  back  with  them  on  the  return  trip, 
and  jumped  with  them  from  the  car  when  It 
got  beyond  their  control. 

On  this  appeal  from  the  Judgment  against 
it  for  its  negligence,  the  appellant  contends 
that  the  running  of  Its  car  over  the  tracks  of 
the  Lancaster  &  Southern  railway  was  be- 
yond the  scope  of  the  power  or  authority  of 
either  its  superintendent  or  president  and 
therefore,  "even  though  the  fact  were  found 
that  the  superintendent  did  run,  and  the 
president  agreed  to  its  running,  over  this 
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road,  such  agreement  and  their  action  nndei 
it  would  not  be  binding  upon  the  defendant" 
For  this  reason  we  are  asked  to  reverse  the 
judgment  This,  In  effect  means  that,  be- 
fore the  plaintiff  trusted  herself  to  the  em- 
ployes of  the  defendant  In  running  Its  car 
over  the  tracks  of  the  other  company,  she 
ought  to  have  Inquired  whether  the  president 
and  superintendent  had  been  duly  authoriz- 
ed by  the  boaTd  of  directors  to  use  the  tracks 
of  that  company.  But  little  consideration 
was  given  this  by  the  Superior  Court.  We 
cannot  give  it  more.  When  the  appellant  re- 
ceived the  plaintiff  In  Its  car  at  Mlllersvllle, 
she  became  Its  passenger  under  an  express 
contract  with  Its  president  to  carry  her  not 
only  to  Martlc  Forge,  but  to  Mt.  Nebo.  Upon 
reaching  Martlc  Forge,  It  did  not  transfer  her 
to  a  car  of  the  Lancaster  and  Southern  Rail- 
way Company,  but  keeping  her  in  Its  own 
car,  switched  the  same  over  onto  the  tracks 
of  the  independent  company  for  the  purpose 
of  being  taken  by  Its  own  superintendent 
conductor,  and  motorman  to  the  place  of  the 
funeral,  and  the  superintendent  testified  that 
the  car  was  put  upon  the  other  tracks  In 
pursuance  of  Information  from  his  superior 
officers.  Under  the  circumstances,  the  plain- 
tiff was  as  much  the  passenger  of  the  defend- 
ant company  when  the  car  started  over  the 
tracks  of  the  Lancaster  ft  Southern  Railway 
Company  as  she  had  been  between  Mlllers- 
vllle and  Martlc  Forge.  The  tracks  of  the 
Lancaster  &  Southern  Railway  Company  were 
made  the  tracks  of  the  defendant  company 
pro  hac  vice  by  its  president  and  superin- 
tendent, and  for  its  negligence  while  running 
its  car  over  them  its  responsibility  Is  just 
what  It  would  have  been  if  the  accident  had 
occurred  between  Mlllersvllle  and  York  Fur- 
nace. 
Judgment  affirmed. 


(218  Pa.  609) 

KRAEER  et  al.  ▼.  PENNSYLVANIA  R.  CO. 

(Supreme   Court  of  Pennsylvania.     June  3, 
1907.) 

Raiuboads  —  Farm  Cbossings  —  Right  to 
Abolish. 

A  railroad  company  covenanted  with  a 
landowner  to  provide  suitable  farm  crossings. 
The  successors  in  title  of  the  original  covenantee 
for  many  years  used  one  of  such  crossings  to 
reach  a  village,  post  office,  and  station,  which 
use  had  been  acquiesced  in  by  the  railroad  com- 
pany. Held,  it  could  not  abolish  the  crossing  on 
the  ground  that  it  ceased  to  be  used  as  a  farm 
crossing. 

Appeal  from  Court  of  Common  Pleas, 
Warren  County. 

Bill  by  Louis  Kraeer  and  others  against 
the  Pennsylvania  Railroad  Company,  lessee 
of  the  Philadelphia  ft  Erie  Railroad  Com- 
pany. Decree  for  plaintiffs,  and  defendant 
appeals.    Affirmed. 

The  following  are  the  facts  and  conclu- 
sions of  law  of  Llndsey,  P.  J.,  of  the  court 
below: 


"Findings  of   Fact 

"The  plaintiffs  seek  to  restrain  the  defend- 
ant company  from  closing  a  crossing  over  Its 
right  of  way  and  railroad  tracks,  just  east 
of  its  station  In  the  village  of  Sheffield. 

"(1)  All  the  plaintiffs  claim  title  to  their 
respective  properties,  and  the  defendant  to 
its  right  of  way,  described  in  plaintiffs'  bill 
of  complaint,  from  the  same  common  source, 
to  wit  Francis  Henry. 

"(2)  By  his  deed,  bearing  date  December 
6,  1858,  said  Francis  Henry  conveyed  to  de- 
fendant's lessor,  the  Philadelphia  ft  Erie 
Railroad  Company,  a  strip  of  land  through 
his  land,  now  occupied  by  the  defendant  for 
its  railway  tracks.  This  deed  contained  the 
following  covenant,  to  wit:  'The  company 
to  provide  four  suitable  farm  crossings  at 
places  to  be  designated  by  Mr.  Henry.' 

"(3)  The  said  Philadelphia  ft  Erie  Railroad 
Company  constructed  the  crossing  In  Ques- 
tion in  this  case  when  the  said  company 
built  its  road  on  the  lands  of  said  Henry,  and 
under  the  terms  as  set  forth  In  the  deed 
of  conveyance  to  said  Philadelphia  ft  Erie 
Railroad  Company,  above  referred  to,  and 
said  crossing  is  the  only  one  constructed  of 
the  four  crossings  contemplated  in  said  deed 
from  said  Henry  to  said  Philadelphia  ft  Brie 
Railroad  Company. 

"(4)  The  said  crossing  has  since  been  used 
by  said  Francis  Henry,  and  those  respective- 
ly deriving  title  under  him,  to  and  including 
the  plaintiffs,  respectively,  under  a  claim  of 
right  to  so  use  said  crossing  continuously, 
from  the  date  when  said  crossing  was  con- 
structed until  the  commission  by  the  defend- 
ant of  the  acts  complained  of  in  this  case. 

"(5)  The  crossing  in  question  has  been  the 
means  of  access  to  the  public  road  by  the 
plaintiffs  and  their  predecessors  In  title  to 
and  from  their  respective  properties,  since 
their  occupation  of  them  and  the  construc- 
tion of  said  crossing. 

"(6)  There  is  nothing  in  the  evidence  to 
indicate  that  the  plaintiffs  contemplate  any 
greater  use  in  the  future  of  the  crossing  In 
question  than  they  have  heretofore  used  the 
same  In  the  past 

"(7)  The  crossing  in  question  is  the  most 
convenient  way  of  access  by  the  plaintiffs 
to  the  post  office,  depot,  places  of  business, 
and  other  places  In  the  village  of  Sheffield. 

"Conclusions  of  Law. 

"(1)  The  plaintiffs  are  entitled  to  maintain 
the  injunction  proceedings  in  this  case. 

"(2)  The  covenant  In  the  deed,  under  which 
the  defendant's  lessor  acquired  his  right  of 
way,  to  wit  'The  company  to  provide  four 
suitable  farm  crossings  at  places  to  be  desig- 
nated by  Mr.  Henry,'  Is  to  be  construed 
strongly  In  favor  of  the  landowner. 

"(3)  The  respective  parties  thereto  have 
construed  the  covenant,  to  wit,  'The  com- 
pany to  provide  four  suitable  farm  crossings 
at  places  to  be  designated  by  Mr.  Henry,' 
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In  the  deed  from  Mr.  Henry  to  the  defend- 
ant's lessor,  to  cover  the  uses  -which  the 
plaintiffs  were  making  of  the  crossing  In 
question  at  the  time  of  the  Interference  com- 
plained of  with  such  crossing  by  the  defend- 
ant 

"(4)  The  plaintiffs  are  entitled  to  hare  the 
Injunction  prayed  for  made  permanent,  and 
the  defendant  required  to  restore  the  cross- 
ing In  as  good  order  and  condition  as  it  was 
at,  and  Immediately  before,  the  same  was 
Interfered  with  by  the  defendant" 

Argued  before  FELL,  BROWN,  MESTBE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

J.  Ross  Thompson,  for  appellant  D.  L 
Ball,  for  appellees. 

ELKIN,  J.  The  rights  of  the  plaintiffs  ac- 
crue under  a  covenant  in  the  deed  of  their 
predecessor  In  title  conveying  to  the  railroad 
company  a  right  of  way.  "The  company  to 
provide  four  suitable  farm  crossings  at  places 
to  be  designated  by  Mr.  Henry"  Is  the  cove- 
nant upon  which  the  appellees  rely  to  sus- 
tain their  contention.  The  right  to  the  cross- 
ing does  not  depend  upon  any  statutory  au- 
thority, but  Is  of  contractual  origin.  The 
owner  of  the  land  at  the  time  the  deed  of 
right  of  way  was  executed  and  delivered, 
and  as  a  part  of  the  consideration  therefor, 
reserved  to  himself  and  to  bis  successors  in 
title  four  farm  crossings  to  be  provided  by 
the  railroad  company,  but  only  one  of  the 
crossings  has  ever  been  demanded  or  pro- 
vided. The  appellant  now  claims  the  right 
to  tear  up  and  destroy  the  one  crossing  which 
has  been  maintained  by  the  railroad  com- 
pany and  used  by  the  plaintiffs  for  a  long 
period  of  time.  The  ground  upon  which  ap- 
pellant undertakes  to  assert  Its  right  to  tear 
up  and  destroy  the  crossing  Is  that  the  pres- 
ent use  being  made  of  it  Is  not  within  the 
meaning  of  the  covenant  In  the  deed  provid- 
ing for  a  farm  crossing.  The  effort  is  made 
to  limit  the  rights  of  the  parties  under  the 
deed  to  the  use  of  the  crossing  for  farm  pur- 
poses. Alleging  that  the  crossing  is  not  us- 
ed for  farm  purposes,  the  railroad  claims  the 
right  to  destroy  It  for  any  purpose.  Hall  v. 
Clearfield  &  Mahoning  Bailway  Company, 
168  Pa.  64,  81  Atl.  940,  and  Bepublic  Iron 
Works  v.  Burgwln,  138  Pa.  439,  21  Atl.  386, 
are  relied  on  to  support  this  contention.  An 
examination  of  these  cases  has  convinced  us 
that  they  are  not  authority  for  the  position 
taken  by  appellant  In  Hall  v.  Bailway  Com- 
pany, 168  Pa.  64,  81  Atl.  940,  the  agreement 
for  the  right  of  way  contained  a  stipulation 
"that  said  railway  company  shall  construct 
and  maintain  a  good  and  sufficient  crossing 
over  the  right  of-  way  on  said  premises." 
Prior  to  the  construction  of  the  crossing  the 
railway  company  prepared  a  deed  in  whlea 
no  mention  was  made  of.  the  crossing,  and 
the  landowner  refused  to  execute  the  same 
on  the  ground  that  the  stipulation  for  a 
crossing  had  been  omitted.    The  landowner 


then  tendered  a  deed  to  the  railroad  company, 
reserving  a  sufficient  crossing  over  the  right 
of  way,  "so  that  the  occupant  or  occupants 
of  the  said  premises  of  the  parties  of  the  first 
part  may  cross  or  pass  over  the  said  railroad 
on  the  premises  with  wagons,  carts  and  Im- 
plements of  husbandry  as  the  occasion  may 
require."  It  will  be  observed  that  no  ques- 
tion was  raised  in  that  case  as  to  the  mean- 
ing of  the  words  "farm  crossing."  The  cove- 
nant In  the  agreement  was  for  "a  good  and 
sufficient  crossing,"  and  the  court  below  held 
that  the  deed  tendered  by  the  landowner  was 
in  compliance  with  the  terms  of  the  agree- 
ment That  case  turned  not  upon  the  kind 
Of  a  crossing  reserved,  but  upon  the  question 
whether  the  covenant  in  the  agreement  re- 
quiring a  sufficient  crossing  to  be  provided 
ran  with  the  deed,  or  whether  It  was  inde- 
pendent of  and  disconnected  with  the  right 
of  way.  It  was  held  that  the  covenant  ran 
with  the  deed  and  the  landowner  was  entitled 
to  have  it  Inserted  therein.  It  has  been  many 
times  said,  and  we  now  repeat  that  all  con- 
tracts made  by  a  railroad  company  with  the 
landowner  whereby  privileges  are  wholly  or 
In  part  obtained  without  condemnation  are 
favorably  regarded  by  the  courts  and  will  be 
construed  strongly  In  favor  of  the  landowner. 
Mount  Pleasant  Coal  Co.  v.  Ballroad  Co.,  200 
Pa.  434, 50  Atl.  251 ;  Neff  v.  Ballroad  Co.,  202 
Pa.  371,  51  Atl.  1038;  Kaul  v.  Weed,  203  Pa. 
586,  53  Atl.  489;  Mills  on  Eminent  Domain, 
{  110. 

The  learned  court  below  found  as  a  fact 
that  the  parties  themselves  placed  a  construc- 
tion upon  the  covenant  by  permitting  the  use 
of  It  for  a  long  period  of  years  In  the  usual 
manner  of  passing  over  a  right  of  way.  Hav- 
ing placed  their  own  construction  upon  the 
covenant  it  is  now  too  late  to  disclaim  the 
use  made  of  the  crossing  In  which  the  com- 
pany acquiesced  for  so  long  a  time.  The 
owners  of  the  land  have  been  using  the  cross- 
ing under  the  covenant  in  the  deed  since 
1858,  and  the  presumption  necessarily  arises 
that  all  of  the  parties  considered  the  use 
made  of  It  such  as  was  contemplated  by  the 
covenant  to  provide  a  farm  crossing.  We 
have  carefully  examined  this  case,  and  con- 
cur in  the  findings  of  fact  and  conclusions  of 
law  stated  in  the  opinion  of  the  learned  court 
below. 

Decree  affirmed,  costs  to  be  paid  by  appel- 
lant 


fas  Pm.  681) 
TENTH  NAT.  BANK  OF  PHILADELPHIA 
v.   SMITH  CONST.  CO.     (No.  1.) 

(Supreme    Court    of    Pennsylvania.      June    8, 
1907.) 

Municipal  Corporations — Public  Improve- 
ments—Mechanics' Liens—  Notice. 

Where  a  subcontractor  furnishes  material 
for  a  city  improvement,  to  establish  a  lien 
under  Act  June  4,  1901  (P.  L.  434)  {  6,  he 
must  rive  preliminary  notice  of  the  intent  to 
file  a  lien,  as  required  by  section  8,  in  order 
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to  establish  a  lien  against  the  property  of  a 
private  owner. 

Appeal  from  Court  of  Common  Pleas,  York 

County. 

Action  by  the  Tenth  National  Bank  of  Phil- 
adelphia against  the  Smith  Construction  Com- 
pany. From  a  decree  sustaining  exceptions 
to  the  auditor's  report,  the  Fourth  Street  Na- 
tional Bank  appeals.    Reversed. 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Henry  C.  Nlles  and  George  E.  Neff,  for  ap- 
pellant McLean  Stock  and  John  F.  Kell,  for 
appellee. 

BROWN,  J.  By  section  6  of  the  mechanics 
lien  act  of  June  4, 1901  (P.  L.  434),  as  amend- 
ed by  the  act  of  April  22,  1903  (P.  L.  255),  a 
subcontractor  is  protected  for  labor  or  ma- 
terials furnished  "for  any  structure  or  other 
Improvement  for  purely  public  purposes.' 
He  may  have  this  protection  by  giving  "a 
written  and  duly  sworn  notice  to  the  com- 
monwealth, or  any  division  or  subdivision 
thereof,  or  any  purely  public  agency  there- 
under, being  the  owner  of  the  structure  or 
other  Improvement,  setting  forth  the  facts 
which  would  have  entitled  him  to  a  lien  as 
against  the  structure  or  other  Improvement 
of  a  private  owner."  To  entitle  a  subcon- 
tractor to  a  Hen  against  the  property  of  a 
private  owner,  he  Is  required  by  section  8 
(page  434)  of  the  act  of  1901  to  give  the  own- 
er written  notice  of  his  Intention  to  file  a 
claim,  "together  with  a  sworn  statement  set- 
ting forth  the  contract  under  which  he  claims, 
the  amount  alleged  to  be  still  due  and  how 
made  up,  the  kind  of  labor  or  materials  fur- 
nished, and  the  date  when  the  last  work  was 
done  or  materials  furnished";  and  such  no- 
tice and  statement  must  be  served  at  least 
one  month  before  the  claim  Is  filed,  and 
within  8  months  after  the  last  of  the  work  Is 
done  or  materials  furnished,  If  the  subcon- 
tractor has  6  months  within  which  to  file  his 
claim,  and  within  45  days  thereafter,  if  he 
has  but  three  months  within  which  to  file  It 

The  Smith  Construction  Company  entered 
Into  a  contract  for  the  construction  of  a 
sewer  for  the  city  of  York.  The  St  Mary's 
Sewer  Pipe  Company  furnished  material  for 
the  sewer,  delivering  the  last  of  it  on  De- 
cember 9,  1904.  On  January  27,  1905,  the 
construction  company  passed  into  the  hands 
of  a  receiver.  On  June  9,  1905,  the  St 
Mary's  Sewer  Pipe  Company  filed  with  the 
mayor  of  the  city  of  York  a  notice  of  its 
claim;  the  Intention,  stated  in  the  notice, 
being  that  It  was  given  In  accordance  with 
the  provisions  of  the  act  of  June  4,  1901, 
as  amended  by  the  act  of  April  22,  1903. 
The  notice  of  the  claim  is  admitted  to  have 
been  sufficiently  formal  and  set  forth  facts 
which  would  have  entitled  the  company  to  a 
Hen  as  against  a  private  owner,  except  that 
it  did  not  state  when  and  how  the  notice 
was  given  to  the  owner  of  its  intention  to 


file  its  claim,  which  is  required  bj  section 
8  of  the  act  of  1901  to  be  given  at  least  one 
month  before  the  claim  Is  filed.  On  October 
8,  1906,  the  city  of  York  asked  leave,  and 
permission  was  given  it,  to  pay  into  court 
the  sum  of  $5,614.33,  the  balance  due  on 
the  sewer  contract,  and  an  auditor  was  ap- 
pointed to  distribute  the  same.  The  claims 
of  various  subcontractors  were  presented,  all 
of  which  were  disallowed  by  the  auditor,  who 
awarded  the  fund  to  the  ancillary  receiver  of 
the  construction  company.  On  exceptions  to 
his  report  the  court  directed  the  fund  to  be 
paid  to  the  St  Mary's  Sewer  Pipe  Company, 
on  the  ground  that  It  was  the  only  subcon- 
tractor that  had  filed  Its  claim  within  six 
months  of  the  date  that  the  last  material  was 
furnished  to  the  contractor,  and  was  not 
required  to  give  the  preliminary  notice  of  Its 
intention  to  file  its  claim.  The  learned  presi- 
dent Judge  held  that  such  notice  is  not  re- 
quired in  case  of  a  structure  of  a  public  char- 
acter. He  was  of  opinion  that  the  purpose  of 
the  preliminary  notice  was  to  enable  the  own- 
er in  the  case  of  a  private  structure  to  pro- 
tect himself  against  loss  by  retaining  suffi- 
cient of  the  moneys  payable  to  the  contractor, 
but  that  in  the  case  of  a  structure  of  public 
character  such  notice  Is  not  required,  as.  it 
would  be  vain  and  useless.  A  mechanic's  lien 
Is  a  pure  creature  of  the  statute,  and  com- 
pliance with  statutory  requirements  Is  neces- 
sary to  its  validity.  Wharton  et  al.  v.  In- 
vestment Co.,  180  Pa.  168,  36  Atl.  725;  Knelly 
v.  Horwath,  208  Pa.  487,  57  Atl.  957.  Wheth- 
er these  requirements  may  be  vain  or  useless 
is  never  a  question  for  the  courts.  With- 
out legislative  authority  a  mechanic's  lien 
cannot  be  filed,  and,  when  the  right  to  file 
one  Is  given  by  that  branch  of  the  state  gov- 
ernment which  alone  can  give  It  statutory 
conditions  and  requirements  must  be  observed 
and  followed,  with  no  question  as  to  the  wis- 
dom of  the  Legislature  In  prescribing  them. 
It  is  not  to  be  questioned  that  "  the 
St  Mary's  Sewer  Pipe  Company  had  furnish- 
ed the  material  to  a  contractor  with  a  pri- 
vate owner  of  an  Improvement  its  failure 
to  give  notice  of  Its  Intention  to  file  a  claim 
would  be  fatal  to  its  right  to  a  mechanic's 
lien.  In  the  section  of  the  act  in  which  per- 
mission Is  given  a  subcontractor  to  file  his 
claim  for  material  furnished  for  a  public  im- 
provement, in  lieu  of  what  would  be  his  Hen 
against  the  property  of  a  private  owner,  the 
language  Is:  "Any  subcontractor  who  has 
furnished  labor  or  materials  thereto  may 
give  a  written  and  duly  sworn  notice  to  the 
commonwealth,  or  any  division  or  subdivision 
thereof,  or  any  purely  public  agency  there- 
under, being  the  owner  of  the  structure  or 
other  Improvement  setting  forth  the  facts 
which  would  have  entitled  him  to  a  Hen  as 
against  the  structure  or  other  Improvement 
of  a  private  owner."  When  in  pursuance  of 
this  a  claim  is  filed,  it  must  be  in  the  form 
directed  by  the  statute,  and  its  protection 
can  be  Invoked  only  when  what  It  directs  to 
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be  done  has  been  done.  The  claim  may  be 
filed,  "setting  forth  the  facts  which  would 
have  entitled  the  subcontractor  to  a  lien  as 
against  the  structure  or  other  Improvement 
of  a  private  owner."  These  words  must  be 
regarded  as  Imperative,  and  this  view  of  the 
auditor  ought  to  have  been  sustained. 

The  decree  is  reversed  and  the  report  of 
the  auditor  is  absolutely  confirmed,  the  costs 
on  this  appeal  to  be  paid  by  the  appellee. 


(218  Pa.  684) 

TENTH  NAT.  BANK  OF  PHILADELPHIA 
v.  SMITH  CONST.  CO.  (No.  2.) 

(Supreme   Court  of  Pennsylvania.     June  3, 
1907.) 

L  Mechanics'  Liens—  Matebial  Furnished 

Receives. 

Where  an  order  appointing  a  receiver  gives 
him  no  authority  to  purchase  material  on  credit, 
for  an  improvement,  but  directs  him  to  make 
all  necessary  payments  from  his  receipts,  one 
furnishing  material  is  not  entitled  to  a  mechan- 
ic's lien  against  the  improvement. 
2.  Sake— Notice  of  Lien. 

Where  a  construction  corporation,  after  it 
had  gone  into  the  hands  of  a  receiver,  obtained 
materials  from  a  subcontractor,  notice  to  the 
owner  of  the  building  given  more  than  six 
months  after  the  receiver  was  appointed,  but 
within  the  six  months  from  the  time  the  last 
material  was  furnished  to  the  receiver,  will  not 
sustain  a  mechanic's  lien  for  materials  furnished 
before   the  appointment  of  the  receiver. 

f  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  58  190-207.] 

Appeal  from  Court  of  Common  Pleas,  fork 
County. 

Action  by  the  Tenth  National  Bank  of  Phil- 
adelphia against  the  Smith  Construction  Com- 
pany. From  an  order  dismissing  exceptions 
to  the  auditor's  report,  Edgar  A.  Frey  and 
Chester  H.  Thomas  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  X,  and  FELL, 
BROWN,  POTTER,  and  ELKIN,  JJ. 

Charles  A.  Hawkins  and  Jere  S.  Black,  for 
appellants.  McClean  Stock  and  John  F. 
Kell,  for  appellee. 

BBOWN,  J.  The  auditor  found  that  the 
claim  of  these  appellants  was  upon  a  mere 
verbal  agreement  to  furnish  materials  to  the 
Smith  Construction  Company  when  needed 
in  the  ordinary  course  of  business,  and  the 
open  account  between  them  and  the  company 
was  terminable  at  any  time  at  the  pleasure 
of  either  party.  There  was  therefore  no  con- 
tract in  existence  between  the  Smith  Con- 
struction Company  and  the  appellants  when 
the  receiver  was  appointed,  January  27,  1905. 
After  his  appointment  they  furnished  him 
materials;  the  last  item  having  been  sup- 
plied October  30,  1905.  On  December  29, 
1905,  they  gave  notice  to  the  city  of  York  of 
their  claim.  This  was  more  than  six  months 
after  the  last  Item  had  been  furnished  to  the 
Smith  Construction  Company,  and,  of  course, 
was  too  late  to  give  the  appellants  any  pro- 
tection under  the  act  of  1901  for  what  they 
bad  furnished  it    As  to  what  tbey  furnish- 


ed the  receiver  the  court  below  properly  held 
the  act  of  1901  did  not  apply.  The  receiver, 
In  the  order  appointing  him,  was  given  no  au- 
thority to  procure  material  for  the  sewer  on 
the  credit  of  the  same,  but  was  directed  to 
make  from  his  receipts  all  necessary  pay- 
ments. Those  who  dealt  with  him  did  so  cm 
a  cash  basis,  or,  If  credit  was  extended,  it 
was  to  him,  and  not  on  the  Improvement  he 
was  making. 
Appeal  dismissed,  at  appellant's  costs. 


(218  Pa.  585) 
In  re  LAUKHUFF'S  ESTATE. 
Appeal  of  MacINTOSH. 

(Supreme    Court   of    Pennsylvania.     June   8, 
1907.) 

L  Administeatoes— Revocation  or  Letters 

^— A  PP1P.  A  T. 

Under  Act  March  15,  1832,  f  31  (P.  L 
144),  an  appeal  from  an  order  of  the  register 
of  wills  revoking  letters  of  administration  is 
a  matter  of  right,  and  it  was  unnecessary  that 
appellant  should   have  the  consent  of  the  or- 

8 nans'  court  to  bring  that  question  there  for 
ecision. 
2.  Sake— Pboceddke. 

Where  an  appeal  is  taken  to  the  orphans' 
court  from  an  order  of  the  register  of  wills 
revoking  letters  of  administration,  appellant 
should  present  a  petition  to  the  court  setting 
forth  the  facts  on  which  citation  will  be  grant- 
ed on  the  parties  interested  to  show  cause  why 
the  decision  should  not  be  set  aside. 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  the  matter  of  the  estate  of  Andrew 
Laukhuff,  deceased.  From  a  Judgment  of  the 
Superior  Court,  reversing  a  decree  of  the 
orphans'  court,  quashing  appeal  from  register 
of  wills,  Carrie  Laukhuff  Macintosh  appeals. 
Affirmed. 

The  opinion  of  the  Superior  Court  by 
Henderson,  J.,  was  as  follows : 

"The  appellant  was  duly  appointed  ad- 
ministrator of  the  estate  of  Andrew  Lauk- 
huff, deceased.  Afterwards,  on  the  applica- 
tion of  the  appellee,  the  letters  of  administra- 
tion were  revoked  and  new  letters  issued. 
From  the  order  of  removal,  Rock  appealed  to 
the  orphans'  court.  The  appeal  was  quashed 
by  the  orphans'  court  for  the  reason  that  it 
was  not  taken  in  accordance  with  section  1  of 
rule  5  of  the  rules  of  that  court  The  only 
question  presented  now  is  whether  an  effect- 
ive appeal  was  taken  to  the  orphans'  court 
by  the  appellant 

"Section  31  of  the  act  of  March  15,  1832 
(P.  L.  144),  gives  an  appeal  from  all  the 
judicial  acts  and  decisions  of  the  several 
registers  of  wills.  Since  the  abolition  of 
register's  courts  the  appeal  is  directly  to  the 
orphans'  court  The  rule  of  court  referred  to 
has  apparent  application  to  cases  In  which 
appeals  may  be  had  on  cause  shown.  It  pro- 
vides for  a  citation  on  the  adverse  parties  to 
show  cause  why  an  appeal  should  not  be  al- 
lowed, and  implies  a  discretion  In  the  court 
after  bearing  to  refuse  an  appeal.    It  docs 
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not  regulate  the  practice  in  disposing  of  ap- 
peals, but  provides  for  a  preliminary  Inquiry 
whether  an  appeal  shall  be  granted  or  not 
So  far  as  it  confers  upon  the  orphans'  court 
a  discretion  to  determine  whether  an  appeal 
shall  be  allowed  or  not,  It  is  inconsistent 
with  the  section  of  the  act  of  1832  above  re- 
ferred to.  It  cannot  be  successfully  con- 
tended that  the  rule  as  applied  to  cases  of 
this  class  Is  In  aid  of  the  expeditious  admin- 
istration of  Justice,  for  it  would  be  a  vain 
thing  for  the  court  to  engage  in  the  investiga- 
tion of  the  propriety  of  allowing  an  appeal 
when  no  statutory  duty  was  imposed  to  make 
such  inquiry,  and  when  It  was  powerless  to 
refuse  It  The  register  of  wills  is  a  judlcia! 
officer,  and  his  final  decisions  under  the 
statute  investing  him  with  official  functions 
are  subject  to  appeal.  The  appeal  was  tak- 
en in  conformity  to  the  statute,  and  in  an 
approved  form.  3  Brewster's  Pr.  §§  4118, 
4119.  The  question  presented  by  the  appeal 
was  one  of  law  which  the  orphans'  court 
could  not  only  dispose  of  after  hearing,  ac- 
cording to  the  practice  in  that  court.  After 
the  case  is  brought  into  the  orphans'  court,  a 
proper  practice  Is  for  the  appellant  to  pre- 
sent a  petition  to  the  court  setting  forth  the 
facts  iu  the  case,  upon  which  a  citation  will 
be  granted  on  the  parties  Interested  to  show 
cause  why  the  appeal  should  not  be  sustained 
and  the  decision  complained  of  set  aside. 
8  Brewster's  Pr.  i  4126.  An  issue  is  thus 
presented  for  the  determination  of  the  court 
as  a  question  of  law  or  fact  as  the  case  may 
be.  The  learned  Judge  of  the  orphans'  court, 
in  disposing  of  the  motion  to  quash,  pro- 
ceeded upon  the  theory  that  the  appellant  was 
only  entitled  to  appeal  when  allowed  by  the 
orphans'  court  for  cause  shown.  As  the  ap- 
pellant had  a  right  to  have  the  question 
raised  in  the  orphans'  court  whether  he  was 
lawfully  removed  as  administrator,  it  was  not 
necessary  that  he  should  have  the  consent  of 
that  court  to  bring  that  question  there  for 
determination.  The  exercise  of  discretion  by 
the  court  in  deciding  whether  an  issue  shall 
be  framed  is  not  Involved  in  the  case.  At 
the  time  the  decree  of  the  orphans'  court  was 
made  the  case  had  not  proceeded  to  the  point 
where  the  court  was  called  upon  to  determine 
whether  an  Issue  should  be  granted  or  not. 
The  appellant  should  have  been  permitted  to 
file  a  petition  calling  npou  the  appellee  to 
answer  his  complaint. 

"Comment  is  made  by  the  orphans'  court  on 
the  fact  that  the  paper  filed  does  not  cer- 
tify by  its  caption  that  the  case  is  In  the 
orphans'  court  This  is  purely  a  matter  of 
form,  however,  and  not  essential  to  the  de- 
termination of  the  rights  of  the  parties.  The 
record  of  docket  entries  shows  that  the  ap- 
peal was  filed  in  the  orphans'  court  November 
4,  1905.  Section  43  (page  147)  of  the  act  of 
1832  provides  that  no  immaterial  variation 
from  the  form  prescribed  in  this  act  shall 
vitiate  or   render   void   any   proceeding  in 


which  said  form  shall  be  used.  The  inten- 
tion of  the  Legislature  was  that  where  a  case 
was  clearly  and  substantially  presented,  tech- 
nical objections  to  form  should  not  prevail. 
We  are  not  called  upon  to  consider  a  large 
part  of  the  appellant's  argument  which  re- 
lates to  the  merits  of  his  case.  That  is  a 
question  for  the  orphans'  court  In  the 
light  of  Riegel's  Appeal,  17  Wkly.  Notes  Cas. 
279,  he  may  have  difficulty  In  showing  that 
an  error  was  committed. 

"The  decree  is  reversed,  and  a  procedendo 
awarded." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Charles  W.  Eaby,  for  appellant  B.  F. 
Davis,   for   appellee. 

•PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  Superior  Court 


(218  Pa.  612) 
NATIONAL  BANK  OF  KENNETT  SQUARE 
v.  SHAW. 

(Supreme   Court   of    Pennsylvania.     June   25, 
1907.) 

1.  Biixa  and  Notes— Liability  of  Makxb. 

At  the  time  a  note  was  given  to  a  bank 
a  written  agreement  was  entered  into,  by  which 
the  maker  was  in  express  terms  relieved  from 
all  individual  liability  on  the  note.  The  agree- 
ment further  provided  that  payment  should  be 
made  in  a  manner  named.  The  giving  of  the 
note  was  a  mere  device  to  avoid  trouble  with 
the  bank  examiner.  Held,  that  the  maker  was 
not  liable  on  the  note. 

2.  Refobmaton   of  Instruments—  Evidence. 

'  Where  the  officers  of  a  a  bank  prepare  a 
written  agreement  which  is  approved  by  the 
directors,  and  the  contract  is  then  executed 
by  the  other  party,  evidence  of  the  directors, 
several  years  after,  that  there  were  material 
omissions  in  the  writing,  which  evidence  is  con- 
tradicted, is  insufficient  to  justify  a  reforma- 
tion of  the  instrument. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  {§  157- 
193.] 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County. 

Action  by  the  National  Bank  of  Kennett 
Square  against  P.  B.  Shaw.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

At  the  trial  it  appeared  that  on  April  4, 
1899,  the  defendant  gave  his  promissory  note 
to  the  plaintiff  for  $5,000,  payable  In  four 
months.  At  the  time  the  note  was  given  the 
following  agreement  was  entered  into  between 
the  bank  and  defendant:  "It  is  hereby  un- 
derstood and  agreed  that  P.  B.  Shaw  shall 
not  be  held  responsible  for  the  payment  of 
his  note  of  five  thousand  dollars  ($5,000)  pay- 
able to  the  order  of  himself  and  dated  4th  day 
of  Feb.,  A.  D.  1899,  at  four  months  and  dis- 
counted by  said  bank,  and  the  proceeds  where- 
of was  for  the  benefit  of  the  Pennsylvania 
Marble  &  Granite  Co.,  a  corporation  Incorpo- 
rated under  the  laws  of  the  state  of  New  Jer- 
sey; the  said  amount  of  five  thousand  dollars 
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to  be  repaid  to  said  bank  out  of  the  first  earn- 
ings or  profits  of  the  business  of  the  above 
named  company  to  the  extent  of  one-third  of 
said  earnings,  or  profits  arising  from  month- 
ly sales  of  marble,  granite  or  other  stone  from 
the  quarries  of  said  company,  and  said  bank 
shall  participate  in  said  profits  until  said  note 
shall  be  paid  in  full  with  discounts  on  same. 
In  the  event  of  said  company  failing  to  earn 
sufficient  profits  to  pay  said  note  and  dis- 
counts, the  said  bank  will  not  hold  said  Shaw 
personally  liable  for  the  repayment  of  said 
note  or  any  unpaid  portion  thereof.  This 
action  being  taken  on  an  agreement  of  the 
members  or  stockholders  of  said  Pennsylvania 
Marble  &  Granite  Co.,  upon  its  reorganization 
to  repay  said  bank  out  of  the  earnings  or 
from  sale  of  stock  of  said  company,  or  in 
lieu  of  same  (If  not  paid  in  cash)  Issue  and 
deliver  to  said  bank  such  an  amount  of  stock 
as  will  in  the  aggregate  amount  to  the  en- 
tire balance  unpaid  of  the  Indebtedness  of 
the  Acme  Lime  Co.,  Avondale  Marble  Co., 
Indorsed  notes  of  Hunt,  Hepburn,  and  Vol- 
mer,  also  business  paper  of  Gimm  Deitrlch, 
or  any  other  like  obligations  on  which  the 
former  operations  or  companies  have  re- 
ceived the  money  on,  by  being  discounted 
at  and  by  said  bank,  and  said  obligations  still 
remaining  unpaid,  or  any  portion  thereof, 
after  all  collateral  held  by  said  bank  (that 
can  legally  be  disposed  of)  have  been  sold, 
and  the  proceeds  thereof  applied  to  the  pay- 
ment 'and  discharge  of  said  Indebtedness  of 
said  several  companies  or  operations  above 
mentioned,  dated  at  Eennett  Square,  Pa., 
April  4,  1899." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTEE,  and  STEW- 
AET,  JJ. 

John  G.  Johnson  and  Alfred  P.  Eeld,  for 
appellant  A  M.  Holding,  M.  Hampton  Todd, 
and  O.  J.  Hepburn,  for  appellee. 

MITCHELL,  C.  J.  This  is  not  the  ordi- 
nary case  of  the  obligor  In  an  instrument  for 
the  payment  of  money  seeking  to  escape  the 
obligation  through  parol  testimony.  On  the 
contrary,  the  case  starts  with  a  clear  agree- 
ment of  the  parties  in  writing  that,  notwith- 
standing the  face  of  the  note,  the  maker  was 
not  to  be  liable.  It  is  admitted  that,  when 
the  original  note  (of  which  the  one  In  suit 
was  a  renewal)  was  executed,  an  oral  agree- 
ment was  made  by  the  parties  with  regard 
to  its  payment  and  the  liability  of  the  maker. 
This  agreement  was  put  into  writing  nearly 
two  months  later  by  the  plaintiff  bank  itself, 
and  is  the  substantial  basis  for  the  deter- 
mination of  the  case.  It  provides  in  explicit 
terms,  first,  "that  P.  B.  Shaw  shall  not  be 
held  responsible  for  the  payment"  of  the 
note;  secondly,  that  the  proceeds  of  the  dis- 
count of  the  note  by  the  bank  are  for  the 
benefit  of  tie  Pennsylvania  Marble  &  Granite 
Company;   thirdly,  "the  said  amount  of  five 


thousand  dollars  to  be  repaid  to  said  bank 
out  of  the  first  earnings  or  profits  of  the 
business  of  the  above  named  company  to  the 
extent  of  one-third  of  said  earnings,  or  prof- 
its arising  from  monthly  sales  of  marble, 
granite  or  other  stone  from  the  quarries  of 
said  company."  Having  thus  agreed  that  the 
maker  of  the  note  shall  not  be  primarily 
liable,  and  provided  affirmatively  how  pay- 
ment shall  be  made,  the  agreement  then 
guards  against  any  inference  of  a  secondary 
liability  of  the  maker  by  the  specific  agree- 
ment that,  "in  the  event  of  said  company 
falling  to  earn  sufficient  profits  to  pay  said 
note  and  discounts,  the  said  bank  will  not 
hold  said  Shaw  personally  liable  for  the  re- 
payment of  said  note  or  any  unpaid  portion 
thereof.  This  action  being  taken  on  an 
agreement  of  the  members  or  stockholders  of 
said  Pennsylvania  Marble  &  Granite  Com- 
pany, upon  its  reorganization  to  repay  said 
bank  out  of  the  earnings  or  from  sale  of  stock 
of  said  company,  or  in  lieu  of  same  (if  not 
paid  in  cash)  issue  and  deliver  to  said  bank 
such  an  amount  of  stock  as  will  in  the  ag- 
gregate amount  to  the  entire  balance  unpaid 
of  the  Indebtedness  of  the  Acme  Lime  Com- 
pany, Avondale  Marble  Company,  indorsed 
notes  of  Hunt,  Hepburn  and  Vollmer,  also 
business  paper  of  Gimm  Deitrlch,  or  any 
other  like  obligations  on  which  the  former 
operations  or  companies  have  received  the 
money  on,  by  being  discounted  at  and  by  said 
bank,  and  said  obligations  still  remaining 
unpaid,  or  any  portion  thereof  after  all 
collateral  held  by  said  .bank  (that  can  legal- 
ly be  disposed  of)  have  been  sold,  and  the 
proceeds  thereof  applied  to  the  payment  and 
discharge  of  said  indebtedness  of  said  several 
companies  or  operations  above  mentioned." 
This  as  already  said  was  put  into  writing  by 
the  bank  Itself  as  expressing  the  oral  agree- 
ment made  at  the  time  of  the  execution  of 
the  note,  and  it  must,  therefore,  be  accepted 
and  treated  as  cotemporary  with  It 

The  underlying  motive  and  real  Intent  of 
this  arrangement  as  testified  to  by  the  de- 
fendant were  that  the  bank  was  the  holder 
of  obligations  of  the  Acme  Lime  Company, 
Avondale  Marble  Company,  and  other  prede- 
cessors and  constituents  of  the  reorganized 
Pennsylvania  Marble  &  Granite  Company, 
and  was  willing  to  put  money  into  the  new 
enterprise  to  save  Its  Investments  already  in- 
volved In  the  old  ones.  And  the  note  of  de- 
fendant was  given  for  appearances,  as  a 
nominal  equivalent  for  the  money  so  ad- 
vanced, In  order  to  avoid  question  with  the 
bank  examiner  and  the  controller  of  the 
treasury.  Against  this  ample  and  complete 
explanation,  the  plaintiff  set  up  that  the  writ- 
ing did  not  contain  the  whole  agreement,  two 
matters  being  overlooked  or  accidentally  omit- 
ted as  stated  in  the  charge:  First  that  Shaw 
"was  to  furnish  monthly  statements  of  the 
profit  or  loss  at  which  this  business  was 
being  conducted,  because  under  the  agree- 
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merit  they  were  to  receive  one-third  of  the 
profits  If  there  were  any;  and  the  second 
was  that  he  was  to  sea  to  the  furnishing  of 
the  stock  or  cash  which  was  to  satisfy  them 
or  to  secure  them  In  their  unsecured  notes 
which  they  held  against  Vollmer,  61mm, 
the  Acme  Lime  Company,  and  some  others." 
Of  these  matters  It  Is  to  be  said  In  the  first 
place  that  it  does  not  appear  that  the  omis- 
sions were  at  all  material.  It  Is  not  shown 
that  the  plaintiff  lost  any  profits  that  were 
made  to  which  it  was  entitled,  or  that  it 
ever  demanded  and  was  refused  the  stock 
which  the  written  agreement  called  for  as 
collateral  for  the  indebtedness  of  the  Acme 
Lime  Company  and  the  other  parties  named. 
The  defendant  denied  positively  that  there 
were  any  such  omissions  In  the  writing  as 
were  alleged.  Some  discrepancies  in  his  tes- 
timony are  shown,  but  they  are  on  minor  and 
Immaterial  points,  and  perhaps  not  to  be 
wondered  at  considering  the  lapse  of  six  or 
seven  years  between  the  transaction  and  the 
trials.  On  the  main  point  of  bis  exemption 
from  liability  his  testimony  Is  clear  and  pos- 
itive and  In  accordance  with  the  writing. 
The  case  does  not  really  need  his  testimony 
at  all,  but  could  stand  firmly' on  the  writing 
alone. 

For  the  plaintiff,  on  the  other  hand,  the 
bank  directors,  five  in  number,  testified,  as 
summed  up  In  the  charge,  that  ""these  two 
omissions  were  made,  and  that  even  when 
the  paper  was  read  over  to  them  and  they 
approved  It,  and  ordered  their  officers  to  ex- 
ecute it  and  forward  a  copy  to  Mr.  Shaw, 
that  It  was  an  oversight  on  their  part,  that 
they  mistook  or  did  not  recall  It  at  that  time, 
and  it  seems  did  not  recall  It  until  a  far 
later  period,  and  not  until  there  was  some 
litigation  entered  Into  or  about  to  be  com- 
menced in  connection  with  this  note  itself, 
*  *  *  But  this  Is  their  recollection  after 
some  years  as  against  a  written  Instrument 
executed  only  two  months  or  a  little  more 
after  the  time  that  the  oral  agreement  was 
made,  when  they  attempted  to  put  It  in  writ- 
ing." The  learned  Judge  in  submitting  It  to 
the  Jury  gave  them  the  correct  rule  In  these 
words:  "In  a  case  of  this  character  the  testi- 
mony should  be  clear,  precise,  and  Indubitable. 
When  they  attempt  after  several  years  to  say 
that  an  instrument  In  writing  made  by  them- 
selves, fathered  by  themselves  and  presented 
to  the  defendant  here  as  their  understanding 
of  the  agreement,  I  say  that  the  testimony,  to 
satisfy  yon  that  it  was  not  the  agreement 
made  on  February  3d,  should  be  testimony 
that  would  convince  you  of  that  fact  beyond 
question,  or,  In  other  words,  that  the  testi- 
mony should  be  full,  precise,  and  indubi- 
table." He  nevertheless  submitted  it  to  the 
Jury,  and  in  this  there  was  error.  It  was  not 
up  to  the  standard  required,  and  the  Jury 
should  have  been  directed  to  say  so. 

Judgment  reversed,  and  Judgment  directed 
to  be  entered  for  the  defendant  non  obstante 
veredicto. 


(US  Pa.  680) 

CRANE  v.  PENNSYLVANIA  R.  CO. 

(Supreme   Court  of  Pennsylvania.     June  8, 
1907.) 

1.  Railroads— Accident  at  Crossing. 

A  railroad  company  when  its  train  crosses 
a  much  traveled  highway  must  exercise  a  de- 
gree of  care  commensurate  with  the  danger,  and 
give  some  sufficient  notice  of  its  approach  and 
moderate  its  speed  to  a  reasonable  degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  «  990.] 

2.  Same— Failure  to  Signal. 

In  an  action  for  injuries  at  a  crossing, 
where  there  is  a  conflict  in  the  evidence  as  to 
whether  the  bell  was  rung,  the  question  whether 
failure  to  ring  the  bell  is  negligence  is  for  the 
jury. 

[Ed.  Note!— For  cases  in  point,  gee  Cent.  Dig. 
vol.  41,  Railroads,  I  1161.] 

3.  Same— Contribdtoby  Negligence. 

Where  there  is  evidence  that  deceased 
stopped,  looked  and  listened  before  going  on  the 
track,  but  the  evidence  is  conflicting  as  to  where 
he  did  so,  it  is  for  the  jury  to  determine  wheth- 
er he  was  guilty  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  IS  1166,  1169-1175.] 

Appeal  from  Court  of  Common  Pleas,  War- 
ren County. 

Action  by  Pauline  Z.  Crane  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

The  court  charged,  In  part,  as  follows: 
"On  May  25,  1906,  the  husband  of  the 
plaintiff  in  this  case,  Pauline  Z.  Crane,  was 
killed  while  attempting  to  cross  the  Phila- 
delphia &  Erie  Railroad,  run  and  managed 
by  the  Pennsylvania  Railroad  Company,  at 
Spring  Creek,  In  Warren  county.  The  suit 
Is  brought  by  Pauline  Z.  Crane,  the  wife  of 
the  deceased,  and  by  her  son.  It  would  ap- 
pear from  tbe  uncontradicted  testimony  In 
the  case  that  the  defendant's  employes  were 
running  an  engine,  which  passed  along  by 
the  Spring  Creek  station  some  time  in  the 
forenoon  of  May  25th.  The  engine  had  been 
to  Corry  to  help  a  freight  train  on  tbe  up- 
grade between  Warren  and  Corry,  and  was 
returning  to  Warren  with  tbe  engineer  and 
fireman,  who  had  charge  of  the  engine,  and 
was  backing  at  the  time  of  the  accident. 
*  *  *  Now,  gentlemen  of  the  Jury,  tbe 
plaintiff  has  offered  testimony  tending  to 
show  that  the  deceased,  Mr.  Crane,  came  up 
this  road,  which  runs  parallel  to  the  rail- 
road tracks,  and  turned  down  on  the  road 
which  crosses  tbe  railroad  tracks.  And  tbe 
plaintiff's  testimony  tends  to  show  that,  after 
passing  a  little  below  or  southerly  from  Don- 
aldson's store,  he  stopped  and  looked  and 
listened,  and  the  plaintiff  has  called  quite 
a  large  number  of  witnesses  who  testified 
to  that  fact  They  have  also,  more  or  less 
of  them,  testified  to  what  they  could  see  from 
that  point  looking  up  the  track,  or  west- 
ward towards  Corry  on  the  track.  And  some 
of  them  tell  you  that  looking  back  of  the 
depot,  which  would  be  northerly  from  tbe 
depot  and  across  the  point  of  the  hill,  which 
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cornea  down  westerly  of  the  depot,  they  could 
uee  the  track  for  about  300  feet,  and  others 
put  It  less.  I  do  not  remember  of  any  of 
them  putting  It  more  than  that  And  they 
mention  the  number  of  cars  that  they  could 
see  on  the  track,  looking  westward  from  the 
point  where  they  saw  the  deceased  stop.  Evi- 
dence is  given  by  the  plaintiff  also  to  show 
that  that  was  the  usual  place  where  people, 
traveling  the  public  road,  stopped  to  look  and 
listen.  And  some  evidence  is  given  to  show 
that  at  no  other  point,  going  from  that  point 
towards  the  railroad  tracks,  could  they  see 
the  track,  looking  westward,  until  after  they 
passed  the  corner  of  the  depot,  and  I  do  not 
remember  of  any  evidence  which  showed  that 
they  'could  see  up  the  tracks,  and  see  the 
tracks,  until  after  they  passed  the  corner  of 
the  railroad  depot  If  there  Is  any,  gentle- 
men, you  will  recall  It 

"The  evidence  shows  that  the  deceased, 
Mr.  Crane,  passed  along  down  on  his  wagon, 
was  sitting  back  on  the  brake  or  hounds  of 
the  wagon,  at  the  rear  end,  drove  along  to- 
wards the  crossing — the  evidence  of  the  plain- 
tiff I  am  speaking  of  now — and  as  he  drove 
towards  the  crossing  some  of  the  testimony 
shows  that  he  was  looking  up  the  track.  I 
believe  there  is  no  evidence  which  shows 
that  he  stopped  after  the  point  below  Don- 
aldson's store,  but  there  is  evidence  to  show 
that  he  looked  up  the  track  before  attempt- 
ing to  cross  the  track,  but  not  that  he  stopped 
his  team.  Now,  It  is  claimed  on  the  part  of 
the  plaintiff  that  the  railroad  company  was 
negligent  In  the  rapidity  with  which  its  em- 
ploye* ran  the  engine  at  that  time,  and  also 
that  it  was  negligent  in  not  giving  the  prop- 
er signals  that  should  be  given  in  approach- 
ing a  station  like  Spring  Creek,  and  where 
there  was  a  crossing  at  or  near  the  railroad 
station.  Now,  we  call  your  attention,  gentle- 
men, to  the  evidence  generally  on  that  point, 
without  going  over  It  all,  or  going  over  what 
each  witness  testified  to.  •  •  *  The  en- 
gineer testifies  that  he  blew  the  whistle  back 
near  the  whistling  post,  one  long  blast,  and 
that  he  blew  the  signals,  four  for  the  block, 
which  was  a  signal  to  the  operator  to  give 
him  the  block.  He  testified  that  those  were 
blown.  And  he  testified  that  the  bell  was 
rung  all  the  way  down  along  there,  after  the 
whistles  were  blown.  And,  If  I  remember  cor- 
rectly, the  fireman  corroborated  him  In  these 
respects.  Others  were  called,  who  testified 
to  hearing  the  long  blast  of  the  whistle,  and 
some  others,  if  I  remember  correctly,  testified 
to  hearing  the  other  blasts,  which  was  a  sig- 
nal to  the  operator  for  the  block.  Ton  will 
remember  how  many  there  were,  and  their 
testimony  exactly.  And  I  think  some  of  the 
witnesses  called  on  the  part  of  the  defendant 
testified  to  the  ringing  of  the  bell.  That, 
gentlemen,  is  for  you,  and  you  will  recall 
who  they  were,  and  how  many  of  the  wit- 
nesses. 

"Now,  gentlemen  of  the  Jury,  we  say  to  you 
as  a  matter  of  law  that  It  was  Incumbent 


upon  the  railroad  company  that  these  signals 
should  be  given  there — that  Is,  the  usual  sig- 
nal which  is  given  In  approaching  a  depot 
should  be  given,  and  that  is,  as  stated  by  the 
railroad  employes,  one  long  blast — and  there 
does  not  seem  to  be  much  dispute  between  the 
plaintiff's  and  defendant's  witnesses  but  what 
that  was  given.  The  point  where  It  was  given 
the  witnesses  differ  about  somewhat  Now, 
gentlemen  of  the  Jury,  we  say  to  you  that  If 
a  whistle  was  blown  there,  it  would  be  no 
matter  what  kind  of  a  whistle,  bow  many 
blasts,  It  would  be  notice  to  anybody  attempt- 
ing to  cross  that  a  train  or  engine  was  com- 
ing, and  would  be  a  warning  to  anybody  who 
was  attempting  to  cross.  There  is  some  evi- 
dence that  the  bell  was  not'  rung.  If  you 
find  It  was  not  rung,  that  would  be  an  element 
of  negligence  on  the  part  of  the  defendant 
company.  Now,  gentlemen,  your  first  duty 
will  be  to  direct  your  Inquiries  as  to  the 
testimony  In  regard  to  negligence  of  the  de- 
fendant If  the  defendant  was  not  negligent 
In  the  warning  of  the  engine  there  that  day, 
there  could  be  no,  recovery  by  the  plaintiff, 
and  you  would  not  have  to  go  any  farther 
In  your  Investigations,  but  if  you  find  from 
all  of  the  evidence,  taking  all  the  evidence 
into  consideration,  that  the  defendant  was 
negligent  In  respect  to  not  giving  the  proper 
signals,  or  the  question  of  rapidity  of  run- 
ning, which  may  also  be  taken  into  consid- 
eration by  you,  and  you  have  heard  the  tes- 
timony on  that  subject  If  you  find  that  the- 
defendant  was  negligent,  then  it  is  your  duty 
to  go  farther  and  determine  whether  or  not 
there  was  any  negligence  on  the  part  of  Mr. 
Crane  there  In  crossing  the  road,  or  attempt- 
ing to  cross  the  railroad,  which  contributed 
in  any  way  to  his  death. 

"And  we  say  to  you  as  a  matter  of  law 
that  It  is  the  duty  of  any  person,  and  was 
the  duty  of  Mr.  Crane  that  day,  to  stop, 
look,  and  listen,  before  attempting  to  cross 
the  railroad  track.  That  is  the  imperative, 
binding  rule  of  law  upon  everybody,  before 
attempting  to  cross  a  railroad  track,  to  stop, 
look  and  listen.  Now,  you  beard  the  evi- 
dence In  relation  to  Mr.  Crane's  stopping- 
Just  after  he  passed  Mr.  Donaldson's  store, 
and  looking  and  listening,  and  the  testimony 
Is,  as  I  remember  it,  that  that  was  from  60- 
to  70  feet  from  the  railroad  tracks.  The  ma- 
jority of  the  witnesses  put  It  if  I  recollect 
right  about  70  feet,  but  perhaps  It  ranged 
from  50  to  70  feet  Now,  was  that  the  usual 
place  where  a  team  stopped,  and  was  It  the- 
place  where  Mr.  Crane  could  get  the  best 
view  westerly,  up  the  railroad  track,  the  di- 
rection from  which  this  engine  was  coming? 
If  that  was  the  best  place  and  the  usual  place, 
be  discharged  his  duty  by  stopping  and  look- 
ing and  listening  there,  if  you  find  that  he 
did  stop  and  look  and  listen.  His  duty  is 
not  wholly  discharged  by  stopping  and  looking 
and  listening  at  the  usual  place.  He  must 
continue  bis  vigilance  until  he  gets  across  the 
railroad  track.    And  It  was  his  duty  to  look,. 
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and  not  only  his  duty  to  look,  but  to  stop, 
again  If  necessary.  And  the  authorities  say 
that,  If  be  cannot  see  without  It,  he  must  get 
off  and  go  ahead  of  his  horses,  where  he  can 
see,  and  take  those  precautions.  And  it  Is 
for  you,  gentlemen,  to  take  these  matters  all 
Into  consideration.  Did  he  do  that?  If  he 
did  not  do  it,  it  is  for  you  to  say  wbetber  or 
not  he  was  guilty  of  contributory  negligence. 
"The  evidence,  as  I  remember  It,  shows 
that  he  did  look,  he  continued  to  look,  but 
I  do  not  remember  any  evidence  that  be 
either  stopped,  listened,  or  got  off  of  the 
wagon.  But  this  question  of  whether  or  not 
be  was  guilty  of  contributory  negligence  is 
for  you.  But  we  say  to  you  that  that  Is  the 
law;  tbat  it  Is  necessary  for  him  to  take 
these  precautions  before  crossing  a  railroad 
track.  Now,  gentlemen  of  the  jury,  take  the 
evidence  all  into  consideration,  the  evidence  of 
the  defendant's  witnesses  on  the  subject  of 
contributory  negligence,  as  well  as  those  of  the 
plaintiff,  and  determine  from  all  of  the  evi- 
dence In  the  case.  I  call  your  attention  furth- 
er to  the  situation,  as  shown  by  the  testimony, 
past  the  corner  of  the  depot  As. I  remember 
the  evidence,  It  was  about  25  feet  from  the 
corner  of  the  depot  to  the  railroad  track. 
And  there  Is  evidence,  on  part  of  the  defend- 
ant, that  from  a  point  a  little  south  from 
the  corner  of  that  depot,  from  the  place 
where  the  witnesses  stated  that  they  could 
see,  tbat  they  could  see  up  the  track  for 
quite  a  long  distance.  They  put  It  from  500 
feet  to  800  feet,  as  I  remember  the  testimony, 
that  they  could  see  up  the  track  from  those 
various  points  there,  between  the  depot  and 
the  railroad  track,  where  he  looked.  •  •  • 
If  you  find  that  he  was  not  guilty  of  any  neg- 
ligence which  contributed  to  his  death,  then 
be  would  be  entitled  to  recover,  if  the  rail- 
road company  was  guilty  of  negligence.  And, 
if  you  come  to  the  question  of  recovery,  then 
you  must  consider  his  earning  power.  Now, 
gentlemen,  the  law  does  not  give  you  any 
definite  means  of  measuring  or  determining 
that.  You  must  determine  It  as  best  you 
can  from  the  age  of  the  decedent,  who  was 
55  years  old,  and  what  you  consider  from 
the  evidence  that  you  have  heard  bis  earning 
power  would  be  for  the  time  which  he  might 
probably  live.  Sometimes  mortuary  tables 
are  given  as  to  the  average  length  of  time 
that  a  man  would  live  (or  what  would  be  the 
average  mortality  of  persons  of  that  age),  but 
this  has  not  been  given  in  this  case,  and  you 
will  have  to  figure  it  out  for  yourselves,  If 
you  come  to  that  question,  and  you  must 
use  Judgment  and  care  if  you  reach  that 
question,  gentlemen,  and  figure  out  in  a 
businesslike  way  what  would  be  his  earn- 
ings per  year  for  the  period  which  you  come 
to  the  conclusion  might  be  an  average  peri- 
od of  a  man's  life  who  bad  reached  that  age. 
And  you  may  take  into  consideration  the 
health  and  physical  constitution  of  the  man, 
as  shown  by  the  testimony,  in  determining 


that  question,  and  what  evidence  has  been 
given  in  relation  to  his  earning  power." 

Defendant  presented  these  points: 

"(4)  The  evidence  of  witnesses  on  the  part 
of  the  plaintiff,  who  testified  to  not  hearing 
the  engine  whistle,  unless  there  were  such 
circumstances  that  would  call  their  attention 
to  this  fact,  would  be  negative  testimony,  and 
If  the  Jury  find  from  the  evidence  that  a  num- 
ber of  witnesses  on  the  part  of  the  defendant 
testified  to  the  fact  of  hearing  the  whistle 
blown,  and  also  the  bell  on  the  engine  ring- 
ing for  this  crossing,  being  positive  evidence 
as  against  negative  testimony,  their  verdict 
should  be  for  the  defendant  Answer:  This, 
gentlemen,  Is  answered  In  the  affirmative, 
all  except  this  last  clause,  'their  verdict'  etc." 

"(8)  Under  all  the  evidence  the  verdict 
should  be  for  the  defendant  Answer:  This 
point  Is  refused,  and  the  evidence  is  referred 
to  you  under  the  Instructions  which  we  have 
given  you." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

J.  Ross  Thompson,  for  appellant.  D.  U. 
Arird  and  Edward  S.  Llndsey,  for  appellee. 

STEWART,  J.  The  plaintiffs  husband, 
was  killed  by  a  passing  engine  while  at- 
tempting to  cross  the  tracks  of  the  defend- 
ant company  at  a  public  crossing  with  his 
team.  The  negligence  charged  In  the  state- 
ment was  as  follows:  "And  the  said  de- 
fendant through  the  carelessness  and  negli- 
gence of  its  servants  and  employes  on  afore- 
said date,  to  wit  May  25,  1908,  carelessly, 
wrongfully,  and  negligently  ran  or  drove 
one  of  said  defendant's  engines  rapidly, 
without  giving  warning,  over  and  across 
said  public  highway  at  the  crossing  afore- 
said, so  that  the  said  David  Crane  on  said 
date,  to  wit  May  25,  1006,  while  passing 
along  and  upon  said  road  or  highway  at  the 
crossing  aforesaid,  using  due  care  and  cau- 
tion, was  struck,"  etc.  If  we  are  to  give 
the  words  here  employed  nothing  beyond 
their  exact  and  literal  meaning,  the  charge 
of  negligence  was  fully  met  and  answered 
by  the  testimony  of  plaintiff's  own  witnesses, 
for  a  number  of  them  testified  that  a  signal 
by  whistle  was  given  at  the  accustomed 
place  A  strict  construction  would  make  the 
charge  mean  that  no  warning  whatever  was 
given;  but  It  was  evidently  Intended  to 
charge  that  no  adequate  or  sufficient  warn- 
ing as  measured  by  the  duty  of  the  defend- 
ant under  the  circumstances  was  given.  The 
learned  trial  Judge  so  understood  it  The 
case  was  tried  on  this  theory,  and  the  ab- 
sence of  exceptions  shows  the  defendant's 
acquiescence.  Defendant's  fourth  point  the 
refusal  of  which  is  the  subject  of  the  first 
assignment  of  error,  was  not  directed  to 
this  feature  of  the  case.  It  had  reference, 
not  to  the  charge  of  negligence  contained  In 
the  statement  but  to  the  law  of  the  case, 
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and  was  properly  refused.  The  distinction 
made  in  the  point  between  positive  and 
negative  testimony  was  correct  enough,  and 
so  much  of  the  point  was  affirmed,  but  It 
did  not  follow  as  a  result  that  the  verdict 
should  be  for  the  defendant 

There  can  be  no  fixed  and  Invariable 
standard  of  duty  either  with  respect  to  the 
rate  of  speed  to  be  observed  by  railroad  com- 
panies at  public  crossings,  or  the  manner  in 
which  approach  to  such  crossings  Is  to  be 
signaled.  All  that  can  be  said  is  that  It  is 
the  duty  of  a  railroad  company  in  the  run- 
ning of  its  trains  to  exercise  care  according 
to  the  circumstances,  and,  when  the  railroad 
track  crosses  a  much  traveled  street  or  high- 
way, the  company  Is  bound  to  exercise  a 
degree  of  care  commensurate  with  the  dan- 
ger, to  give  some  sufficient  notice  of  the 
trains'  approach,  and  to  moderate  the  speed 
of  the  train  to  such  a  rate  as,  under  the 
circumstances,  Is  reasonably  consistent  with 
public  safety.  The  law  does  not  designate 
the  mode  in  which  these  precautions  against 
injury  are  to  be  exercised.  This  much  was 
Raid  in  Lehigh  Valley  Railroad  Co.  v.  Brandt- 
maler,  118  Pa.  610,  6  Atl.  238,  and  It  has 
been  many  times  repeated.  In  the  present 
case,  while  there  was  agreement  between  the 
witnesses  that  the  whistle  of  the  engine 
was  sounded  at  or  near  the  whistling  post, 
more  than  a  half  mile  west  of  the  crossing, 
there  was  very  positive  disagreement  as  to 
whether  It  was  sounded  more  than  once,  or 
whether  any  signal  by  bell  had  been  given. 
One  of  plaintiff's  witnesses  testified  that, 
although  the  engine  on  this  particular  oc- 
casion was  running  at  unusual  speed,  yet 
some  of  the  customary  signals  were  omitted. 
It  could  not  be  said  as  matter  of  law  that 
the  one  whistle  which  witnesses  on  bob.- 
sides  agree  was  given  was  an  adequate  warn- 
ing. Therefore  It  became  a  question  for  the 
Jury  to  determine  from  all  the  evidence  In 
the  case  whether  the  defendant  had  come 
short  of  Its  duty  in  this  regard,  and  a  sub 
mission  of  the  question  was  unavoidable. 


So,  to,  with  respect  to  the  question  of  the 
injured  party's  contributory  negligence.  An 
imperative  duty  rested  upon  him  to  stop, 
look,  and  listen,  and  there  was  evidence 
going  to  show  that  he  did  this ;  but  the  con- 
tention of  the  defendant  was  that  he  did  not 
do  It  at  the  places  or  in  the  manner  that 
proper  regard  for  his  own  safety  would 
have  suggested.  Whether  be  did  all  that 
be  was  bound  to  do  depended  upon  the  situa- 
tion as  be  found  It,  and  the  circumstances 
in  which  he  was  placed;  and  it  became  a 
question  for  the  Jury  under  proper  Instruc- 
tions as  to  the  law.  The  court's  refusal  to 
give  binding  Instructions  for  defendant  is 
the  subject  of  the  second  assignment,  and 
this  is  overruled. 

The  instruction  of  the  court  on  the  ques- 
tion of  damages  was  meager;  too  meager, 
perhaps,  to  insure  a  full  understanding  by  the 
Jury  of  what  the  law  contemplates  In  this 
regard.  It  is  only  necessary  to  advert  to 
this  feature  of  the  charge  with  this  expres- 
sion of  its  Insufficiency  to  secure  a  fuller 
instruction  at  another  trial  of  the  case  which 
must  be  the  result  of  the  manifest  error 
which  Is  made  the  subject  of  the  fourth 
and  last  assignment 

in  the  general  charge  the  learned  judge 
instructed  the  jury  as  follows:  "There  is 
some  evidence  that  the  bell  was  not  rung. 
If  you  find  it  was  not  rung,  that  would  be 
an  element  of  negligence  on  the  part  of 
the  defendant  company."  However  this  ex- 
pression may  have  been  qualified  in  the  an- 
swer to  points  submitted,  it  stands  out  so 
conspicuously  in  the  charge,  and  would  nec- 
essarily be  so  misleading  if  uncorrected,  that 
we  cannot  be  sure  that  It  did  not  influence 
the  result  Whether  the  failure  to  ring  the 
bell,  if  there  was  such  a  failure,  was  negli- 
gence, became  a  question  for  the  jury  to  de- 
termine from  all  the  circumstances  in  the 
case.  It  was  not  for  the  court  to  declare  It 
as  matter  of  law. 

Judgment  reversed,  and  a  venire  facias 
do  novo  awarded. 
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BOLTON  v.  OVITT. 


(Supreme  Court  of  Vermont.    Franklin. 
Oct  23,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Assumed  Risk:. 

The  risk  incident  to  holding  a  hood  over 
certain  machinery,  which  was  defectively  fast- 
ened, was  an  extraordinary  risk  not  incident 
to  plaintiff's  employment,  and  which  he  did  not 
assume  unless  he  had  sufficient  capacity  to  know 
the  risk  and  how  to  avoid  it,  or  it  was  so  plain- 
ly observable  that  he  wonld  be  charged  with 
such  knowledge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  jjg  614,  616.] 

2.  Same— Burden  of  Proof. 

In  an  action  for  injuries  to  a  servant  the 
burden  of  proving  nonassumption  of  risk  is  on 
plaintiff. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  84,  Master  and  Servant,  $  907.] 

8.  Sake— Question  fob  Just. 

Where  plaintiff,  a  lad  of  nine  or  ten  years, 
was  employed  by  defendant  to  poke  cut  corn 
from  a  cutter,  and  afterwards,  &  addition,  to 
hold  the  hood  over  the  cogwheels,  plaintiff's 
tender  age  and  consequent  lack  of  experience 
was  sufficient  evidence  to  carry  the  question  of 
his  assumed  risk  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1005,  1068- 
1088.] 

4.  Same— Appearance  of  Party. 

Where  plaintiff,  a  lad  of  nine  or  ten  years, 
was  injured  while  assisting  in  operating  a  corn 
cutter,  the  jury  were  entitled  to  consider  plain- 
tiff's appearance  in  court  and  on  the  witness 
stand,  In  order  to  determine  his  experience  or 
lack  Of  it  on  the  issue  of  assumed  risk. 

5.  Same— Evidence. 

Where  plaintiff,  a  lad  of  nine  or  ten,  was 
employed  to  assist  in  the  operation  of  a  corn 
cutter  at  the  time  he  was  injured,  and  the  ac- 
tion was  brought  a  year  and  a  half  thereafter, 
evidence  that  plaintiff  had  grown  a  good  deal 
since  the  accident  was  admissible. 

6.  Trial  —  Misconduct  of  Counsel— Argu- 
ment. 

In  an  action  for  injuries  to  a  minor  serv- 
ant, plaintiff's  counsel  stated  that  he  claimed 
defendant  was  negligent  in  putting  plaintiff  to 
work  where  he  did,  and  that  defendant  had  no- 
tice of  his  incapacity  when  he  hired  him.  On 
objection  that  there  was  no  evidence  of  notice 
of  such  incapacity,  the  court  inquired  if  the 
argument  was  limited  to  the  fact  that  the  ap- 
parent age  and  size  of  plaintiff  as  defendant 
knew  him  was  notice  that  he  had  not  the  capac- 
ity of  a  mature  man,  to  which  counsel  assented, 
and  withdrew  anything  inconsistent  with  such 
statement.  Held,  that  the  action  of  the  court 
cured  any  error  in  the  original  statement. 

[Ed.  Note^— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  316.] 

7.  Master  and  Servant— Injuries  to  Serv- 
ant—Capacity — Notice. 

Where  a  master  employed  a  boy  nine  or  ten 
years  of  age  to  assist  in  operating  a  corn  cutter, 
the  age  and  size  of  the  boy  was  notice  to  de- 
fendant that  he  had  not  the  capacity  of  a  ma- 
ture person  for  the  work  in  question. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  8  141.] 

8.  Evidence— Judicial  Notice. 

Plaintiff,  a  child  nine  or  ten  years  old,  was 
injured  by  his  band  being  drawn  into  the  cog- 
wheels of  a  corn  cutter,  so  that  his  thumb  was 
broken  and  bruised  ana  his  hand  otherwise  in- 
jured, and  so  that  he  lost  a  part  of  it  and  two 
fingers.  Held,  that  the  court  would  take  judicial 
notice  that  he  suffered  pain. 
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9.  Trial— Arguments  of  Counsel. 

Where,  in  an  action  for  injuries,  defendant 
asked  no  leave  to  show  that  plaintiff  did  not 
suffer  pain,  it  was  not  error  to  permit  plaintiff 
to  assume  such  to  be  the  fact  from  the  nature 
of  the  injury  in  his  closing  argument,  and  claim 
the  right  to  recover  therefor,  though  no  evidence 
had  been  introduced  to  prove  the  fact,  or  any 
claim  made  with  reference  thereto  in  the  open- 
ing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f§  285,  286.] 

Exceptions  from  Franklin  County  Court ; 
'  Seneca  Haselton,  Judge. 

Action  by  Crescent  G.  Bolton,  by  his  next 
friend,  Joel  Bolton,  against  Chester  B.  Ovitt. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant brings  exceptions.    Affirmed. 

This  is  case  for  negligence,  to  recover  for 
personal  injuries  to  the  plaintiff,  a  lad  be- 
tween nine  and  ten,  while  working  for  the 
defendant  cutting  corn  with  an  ensilage  cut- 
ter and  filling  a  silo.    His  work  was  to  stand 
between  the  power  and  the  cutter  and  poke 
the  corn  with  a  stick  from  the  cutter  to  the 
carrier.    The  knives  and  the  cogwheels  on 
the  side  of  the  cotter  were  covered  with  an 
Iron  cap  or  hood.    The  plaintiffs  evidence 
tended  to  show  that  during  the  third  day 
of  nls  work  a  nut  that  held  a  cap  came  off, 
and  that  they  stopped  the  machine  to  find 
It,  but  started  it  up  without  putting  the  nut 
back;  that  the  defendant,  who  was  feeding 
the  machine,  directed  him  to  hold  the  cap  in 
place  with  one  hand  near  the  cogwheels  and 
poke  the  corn  with  the  other  hand,  telling 
him  to  be  careful  and  not  get  hart;  that  he 
did  as  directed,  by  crossing  his  hands,  putting 
his  left  hand  on  the  cap  and  poking  corn 
with  the  other,   and  worked  so   about  20 
minutes  in  full  view  of  the  defendant,  when 
the  mitten  on  his  left  hand  caught  in  the 
wheels  and  drew  his  hand  Into  the  cogs, 
where  his  thumb  was  broken  and  bruised, 
and  his  band  otherwise  so  Injured  that  he 
lost  part  of  it  and  two  fingers.    The  plain- 
tiffs evidence  further  tended  to  show  that 
he  never  had  any  experience  in  such  work 
before.    The  defendant's  evidence  tended  to 
contradict  the  plaintiffs  evidence  as  to  hold- 
ing down  the  cap,  and  to  show  that  the  plain- 
tiff had  done  the  same  kind  of  work  for  him 
the  year  before,  not  as  a  hired  servant,  but 
had  spelled  his  boys  to  the  extent  of  poking 
away   several   loads   of   corn;   that   during 
the  fall  of  1906  he  used  this  cutter  In  filling 
three  silos,  and  that  the  plaintiff  was  around 
two-thirds  of  the  time,  and  had  opportunity 
to  see  and  observe  the  cutter  In  operation; 
and  that  at  the  time  he  employed  the  plain- 
tiff he  gave  him  a  stick  to  use,  and  told  him 
to  keep  his  hands  away  from  the  machinery 
in  question,  to  prevent  injury.    No  witness 
was  Introduced  on  either  side  to  show  that 
the  plaintiff  was  not  able  to  do  the  work. 
He  was   in  court  during   the   entire  trial, 
and  testified  on  the  stand. 

Argued  before  ROWELL,-  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 
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Elmer  Johnson,  for  plaintiff.  Emmett  Mo 
Feeters  and  0.  Q.  Austin  ft  Sons,  for  defend- 
ant 

ROWELL,  a  J.  The  risk  of  holding  the 
cap  In  place  with  his  hand  was  not  an  ordi- 
nary risk  incident  to  the  work  the  plaintiff 
was  hired  to  do,  for  the  cap  was  not  made 
to  be  held  in  place  by  the  hand,  but  by  a  nut 
on  a  bolt;  and  when  the  defendant  set  the 
plaintiff  to  holding  the  cap  with  his  hand  be 
subjected  blm  to  an  extraordinary  risk,  and 
one  that  the  plaintiff  did  not  assume,  unless 
he  knew  and  comprehended  It,  and  how  to 
avoid  it,  or  it  was  so  plainly  observable  that 
be  will  be  taken  to  have  known  and  com- 
prehended it,  and  how  to  avoid  it;  and  the 
burden  was  on  the  plaintiff  to  show  nonas- 
sumption,  we  will  say  for  present  purposes. 
But  whether  be  was  to  be  taken  to  have  as- 
sumed that  risk  was  an  open  question,  de- 
pending upon  whether  he  understood  the  dan- 
ger from  which  his  Injury  resulted;  and,  if 
yes,  whether  he  had  sufficient  mental  and 
physical  capacity  to  regulate  his  conduct  In 
a  manner  adapted  to  secure  his  safety  as  ef- 
fectually as  the  circumstances  admitted.  The 
defendant  says  there  was  no  evidence  tending 
to  show  want  of  understanding  and  capacity 
in  these  respects,  and  that  therefore  his  mo- 
tion for  a  verdict  should  have  been  sus- 
tained But  by  all  the  authorities  the  plain- 
tiff's tender  age  and  consequent  lack  of  ex- 
perience tended  to  show  such  want,  and  made 
It  a  question  for  the  Jury ;  and  in  determin- 
ing it  the  jury  had  a  right  to  consider  the 
appearance  of  the  plaintiff  in  court  and  on 
the  stand.  Disotell  v.  Henry  Luther  Co.,  90 
Wis.  635,  64  N.  W.  425,  a  case  of  this  kind 
in  which  the  plaintiff  was  18  years  old. 
Hence  defendant's  motion  for  a  verdict  was 
properly  overruled.  The  plaintiff's  mother 
was  allowed  to  testify  that  he  had  "grown 
a  good  deal"  since  the  accident,  which  was 
a  year  and  a  half  before.  It  is  objected  that 
this  was  error,  because  no  question  was  made 
by  either  party  but  that  the  plaintiff  was 
physically  able  to  perform  the  work,  because 
the  testimony  could  not  enlighten  the  jury 
and  would  lead  them  to  speculate  on  the 
plaintiff's  size,  because  it  was  susceptible  of 
different  conclusions  by  different  persons, 
and  because  the  fact  that  he  was  small  did 
not  bear  on  bis  capacity  to  understand  and 
comprehend  the  danger.  But,  as  the  plain- 
tiffs tender  age  and  consequent  lack  of  ex- 
perience tended  to  show  his  physical  In- 
ability, he  thereby  questioned  that  he  had 
such  ability;  and  the  fact  that  he  was  small, 
as  the  last  objection  phrases  It,  bore  upon 
that  question. 

As  to  the  testimony  not  enlightening  the 
jury  and  leading  them  to  conjecture,  it  is 
true  that  evidence  should  afford  a  basis  for 
belief  and  not  merely  for  conjecture;  but 
this  testimony  afforded  a  basis  for  belief  that 
the  plaintiff  was  smaller  at  the  time  of  the 
accident  than  at  the  time  of  the  trial,  though 


It  did  not  show  with  any  certainty  how  much 
smaller,  and  it  was  not  necessary  that  it 
should  In  order  to  be  admissible.  It  was  ad- 
missible for  what  It  was  worth.  That  differ- 
ent conclusions  could  be  drawn  from  it  by 
different  persons  goes  only  to  its  probative 
quality.  The  question  of  its  admissibility 
lies  back  of  that  There  was  no  evidence 
that  the  defendant  knew  the  exact  age  of  the 
plaintiff  at  the  time  of  his  employment;  but 
he  had  known  him  since  he  was  a  small 
boy,  and  had  seen  him  around  a  good  deal 
since  he  was  old  enough  to  be  around  with 
other  boys. 

In  his  opening  argument  to  the  Jury,  the 
plaintiff's  counsel  said  he  claimed  that  the 
defendant  was  negligent  In  putting  the  boy  to 
work  where  he  did,  and  that  the  defendant 
had  notice  of  his  incapacity  when  he  hired 
him.  The  defendant's  counsel  objected  that 
there  was  no  evidence  to  support  the  claim. 
But  the  plaintiff's  counsel  continued  to  argue 
that  the  defendant  had  such  notice,  and  that 
the  boy  himself  was  that  notice,  and  that  he 
claimed  no  other.  The  defendant's  counsel 
kept  objecting,  and  was  allowed  an  excep- 
tion. The  court  then  elicited  from  the  plain- 
tiff's counsel  that  as  there  was  no  dispute 
about  the  boy's  age,  and  he  had  been  around 
there  enough  so  that  the  defendant  must  have 
known  substantially  what  his  age  was,  he 
argued  that  an  inference  could  be  drawn  as 
to  the  capacity  of  the  boy,  and  that  the  age 
and  size  of  the  boy  were  notice  to  the  de- 
fendant that  he  was  not  of  mature  years,  and 
not,  as  measured  by  boys  in  general,  of  suffi- 
cient capacity.  The  court  then  said:  "Your 
argument  Is  that  the  apparent  age  and  size  of 
the  boy,  as  the  defendant  knew  him,  was  no- 
tice to  the  defendant  that  he  had  not  the 
capacity  of  a  mature  man?"  Counsel  said 
that  was  his  argument  and  that  that  was 
the  only  thing  he  claimed.  The  court  there- 
upon said  to  the  jury  that  they  were  In- 
structed, and  that  the  court  held,  that  plain- 
tiff's counsel  might  argue  that  the  apparent 
age  and  size  of  the  boy  were  notice  to  the  de- 
fendant that  he  had  not  the  capacity  of  a 
mature  person,  and  that  anything  further 
than  that  they  were  not  to  regard.  There- 
upon plaintiff's  counsel  said:  "I  withdraw 
anything  I  have  said  Inconsistent  with  the 
statement  of  the  court  That  is  all  I  claim." 
This  action  on  the  part  of  the  court  taken  in 
such  good  time,  and  the  complete  withdrawal 
and  disclaimer  of  counsel,  were,  we  think, 
effective  to  blot  out  from  the  minds  of  the 
Jury  any  wrong  impression  they  might  have 
got  from  the  argument  unless  we  say  that 
the  court  erred  in  allowing  counsel  to  argue 
as  it  finally  did.  But  this  cannot  be  said, 
for  it  is  undoubted  law  that  the  age  and 
size  of  the  boy  was  notice  to  the  defendant 
that  he  had  not  the  capacity  of  a  mature  per- 
son for  the  work  in  question. 

There  was  no  evidence  that  the  plaintiff 
suffered  pain,  except  what  the  injury  Itself 
afforded.    In  his  closing  argument,  plaintiff's 
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counsel  for  the  first  time  claimed  damage  for 
pain  and  suffering.  To  this  the  defendant  ob- 
jected that  there  was  no  evidence  of  pain  and 
suffering,  and  that  the  claim  should  have 
been  made  In  the  opening.  But  the  court 
held  that  there  was  evidence  warranting  the 
claim,  and  allowed  the  argument  to  proceed, 
telling  the  defendant  that  he  might  reply. 
But  he  did  not  reply,  nor  ask  leave  to  meet 
the  claim  In  any  other  way.  He  now  Insists 
that  this  was  error,  for  that  the  Injury  it- 
self was  no  evidence  of  pain,  but  that  there 
should  have  been  some  word  of  testimony  to 
show  it;  and  Curtis  v.  Rochester,  &c,  R.  R. 
Co.,  18  N.  Y.  534,  75  Am.  Dec.  258,  is  relied 
upon  as  in  point  But  It  is  not  in  point 
This  question  was  not  involved  in  it  We 
think  the  ruling  well  within  the  doctrine  of 
Judicial  notice,  which  Is  based  upon  the  max- 
im that  what  is  known  need  not  be  proved, 
and  it  would  seem  that  nothing  can  be  better 
and  more  commonly  known  than  that  a  bod- 
ily injury  of  this  character  and  severity  caus- 
es pain.  But  it  Is  argued  that  however  it 
might  have  been  formerly,  yet  now,  under 
the  modern  treatment  of  such  cases,  it  Is  well 
known  that  the  patient  cannot  recall  a  mo- 
ment of  pain  or  suffering  in  a  large  number 
of  cases;  that  asceptlc  surgery,  the  use  of 
anaesthetics,  and  the  great  strides  of  modern 
science  in  the  treatment  of  such  injuries,  have 
practically  eliminated  bodily  pain  and  suffer- 
ing, so  that  it  would  be  practically  Impossible 
to  draw  a  correct  Inference  that  pain  and 
suffering  ensued  merely  from  the  fact  of  in- 
Jury;  and  certainly  that  it  would  be  impos- 
sible, In  these  days,  to  say  how  much  or  how 
long  the  Injured  person  suffered,  if  at  all. 
But,  however  this  may  be,  there  Is  nothing 
In  the  case  to  show  that  the  plaintiff  received 
any  such  treatment.  All  that  appears  Is  that 
he  "was  taken  to  a  surgeon,  who  dressed  the 
wound."  The  defendant  further  says  that,  If 
there  had  been  any  testimony  offered  to  show 
that  the  plaintiff  suffered  pain,  he  could 
have  successfully  contradicted  It  but  that  no 
such  opportunity  was  given  him,  and  that  he 
was  thereby  deprived  of  a  right,  for  which 
there  should  be  a  reversal.  But  It  was  dis- 
cretionary with  the  court  to  allow  the  claim 
to  be  made  in  the  close,  though  not  made  in 
the  opening,  and  no  right  of  the  defendant 
was  thereby  infringed,  for  he  had  no  right  at 
that  stage  of  the  case  to  meet  the  claim  with 
testimony.  He  could  do  that  only  by  leave, 
and  that  be  did  not  ask  for. 
Judgment  affirmed. 


(80  Oonn.  265) 

SIMONS  T.  NEW  BRITAIN  TRUST  CO. 

{Supreme  Court  of  Errors  of  Connecticut    Oct 
22,  1907.) 

1.  Frauds,  Statute  or— Leas*— Length  of 
Term  Resting  in  Pabol. 

Where  defendant  made  a  lease  of  certain 
premises  for  one  year,  and  claimed  to  be  hold- 
ing over  under  another  agreement  for  a  long 
term  extension  of  the  first  lease,  but  his  proof 
rested  in   parol,   except   as  to  certain   letters 


which  contained  no  reference  to  the  term  of  let- 
ting, the  requirements  of  the  statute  of  frauds 
were  not  satisfied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §  91.] 

2.  Same— Pleading— Pabol  Lease  as  a  De- 
fense. 

That  a  long  term  lease  resting  in  parol  was 
set  up  as  a  defense,  and  not  as  the  foundation 
of  an  action,  is  immaterial  as  to  the  require- 
ments of  the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute' of,  f  343.] 

3.  Writ  of  Ebbob—  Review— Harmless  Eb- 
bob— No  Recovebt  in  Ant  Event. 

Where  the  lease  relied  on  by  appellant  was 
within  the  statute  of  frauds,  and  competent 
proof  thereof  was  lacking,  any  errors  in  the 
court's  charges  or  rulings  or  failure  to  charge 
are  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  «§  4219-4228.] 

Error  from  Court  of  Common  Pleas,  Hart- 
ford County;  Coats,  Judge. 

Action  by  the  New  Britain  Trust  Company 
against  Isadora  Simons.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  defendant  in  error  brought  an  action 
of  summary  process  against  the  plaintiff  in 
error,  its  tenant,  in  which  the  expiration  by 
lapse  of  time  of  the  lease  under  which  the 
latter  held  and  made  more  than  a  year  be- 
fore the  commencement  of  the  action  was, 
among  other  things,  alleged.  The  plaintiff 
In  error  thereupon  pleaded  the  general  de- 
nial and  set  up  an  agreement  entered  into 
in  October,  1906,  between  the  parties,  the 
plaintiff  in  error  then  being  in  possession  as 
the  defendant  in  error's  tenant  "whereby 
It  was  agreed  that  the  defendant  should 
continue  to  occupy  said  premises  until  March 
1,  1907,  at  a  monthly  rent  of  one  hundred 
and  ten  ($110)  dollars,  and  after  that  date 
the  defendant  should  continue  to  occupy  said 
premises  and  storehouse  and  barn  in  the 
rear,  for  the  monthly  rental  of  one  hundred 
and  thirty-three  dollars  and  thirty-three 
cents  ($133.33),  until  June  1,  1910,  with  the 
proviso  that  in  case  the  premises  should  be 
wanted  for  occupancy  by  the  plaintiff  for 
Its  own  purposes  during  said  term,  the.  de- 
fendant was  to  be  given  two  (2)  months' 
notice.  If  said  notice  shonld  be  given  to  the 
defendant  within  six  (6)  months,  the  plain- 
tiff was  to  pay  the  defendant  three  hundred 
($300)  dollars,  and  If  given  after  six  months 
and  within  one  year,  the  plaintiff  was  to 
pay  to  the  defendant  one  hundred  and  fifty 
(?150)  dollars."  Upon  the  trial  to  a  Jury 
the  plaintiff  In  error  testified  to  the  making 
of  a  new  agreement  as  alleged.  The  only 
writings  offered  lu  evidence  were  the  three 
following  letters,  the  first  two  of  which  ante- 
dated any  tenancy: 

"New  Britain,  Conn.,  Feb.  15,  1906.  Mr. 
Isadore  Simons,  City — Dear  Sir:  We  will 
be  able  to  give  you  a  lease  of  the  premises 
occupied  by  you  on  Main  street  in  accord- 
ance with  the  following  terms,  should  you 
desire  to  accept  the  same.  In  case  the  store 
Is  wanted,  we  are  to  give  you  two  months' 
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notice.  In  case  this  notice  should  be  given 
to  yon  within  six  months,  we  will  pay  70a 
1300.  In  case  the  notice  Is  given  to  yon 
after  six  months  and  within  one  year,  we 
will  pay  yon  $150.  Yon  are  to  pay  $125 
rent  per  month  for  the  store  and  If  yon  de- 
sire the  storehouse  and  barn  to  be  Included, 
the  rent  will  be  $135  per  month.  If  yon 
wish  to  consider  this,  please  let  us  know  at 
once,  and  oblige,  very  truly  yours,  The  New 
Britain  Trust  Co.,  by  W.  L.  Hatch,  Treas. 

"P.  8.  You  can  stay  at  $100  per  month 
on  present  conditions,  if  yon  prefer." 

"New  Britain,  ConiL,  Feb.  21st,  1906.  Mr. 
Isadora  Simons,  City— Dear  Sir:  I  am  able 
to  give  you  a  lease  of  the  store  at  $110  per 
month,  with  the  understanding  that  if  yon 
are  compelled  to  vacate  within  one  year,  we 
will  return  to  yon  $300.  If  this  Is  satis- 
factory to  yon,  please  let  me  know,  and  ob- 
lige, very  truly  yours,  W.  L.  Hatch." 

"New  Britain,  Conn.,  Jan.  3,  1907.  Isa- 
dore  Simons,  Esq.,  City— Dear  Sir:  We  wish 
to  notify  yon  to  quit  possession  of  the  store 
No.  280  Main  street,  city,  with  the  basement, 
etc.,  now  occupied  by  yon  on  or  before  March 
1,  1907.  We  have  entered  Into  an  agree- 
ment with  other  parties  to  rent  the  premises 
to  them  beginning  on  that  day,  and  notify 
yon  thus  early  so  that  you  will  be  caused  as 
little  inconvenience  as  possible  and  may  be 
able  to  secure  other  quarters  for  yourself 
before  that  time.  Yours  respectfully,  The 
New  Britain  Trust  Co.,  by  W.  I*  Hatch, 
Treas." 

The  defendant  In  error  denied  the  exist- 
ence of  any  qther  agreement  than  the  one 
originally  made  In  February,  1906,  and  of- 
fered evidence  In  support  of  that  contention. 
During  his  argument  counsel  for  the  plain- 
tiff In  error  asked  the  court  to  Instruct  the 
Jury:  (1)  That  said  letters  taken  to  connec- 
tion with  his  client's  verbal  acceptance  there- 
of made  to  the  landlord's  agent  constituted 
a  lease  of  said  premises  until  June,  1910; 
(2)  "that  in  order  to  constitute  an  agree- 
ment relative  to  real  estate  under  the  stat- 
ute of  frauds,  it  was  not  necessary  that 
there  should  be  one  memorandum  containing 
all  the  terms  of  said  agreement,  but  that 
the  Jury  was  at  liberty  to  find  said  agree- 
ment from  separate  letters  containing  dif- 
ferent propositions  and  their  verbal  accept- 
ance thereof,  provided  that,  by  combining 
said  letters,  said '  agreement  could  be  made 
up";  (3)  "that  If  the  Jury  should  find  from 
said  letters  and  the  acceptance  of  the  terms 
therein  contained  by  the  plaintiff  in  error 
that  there  was  an  agreement  for  the  leas- 
ing of  said  property,  the  execution  of  a 
formal  lease  was  not  necessary  to  entitle 
the  plaintiff  in  error  to  the  use  and  occu- 
pancy of  said  premises  so  long  as  he  was 
In  possession  thereof."  The  court  did  not 
charge  as  thus  requested.  This  action  of  the 
court  was  assigned  as  error,  as  was  also  its 


instructions  as  to  the  burden  of  proof  and 
certain  rulings  as  to  the  order  in  which  cer- 
tain testimony  offered  by  the  defendant  in 
error  was  admitted.  It  was  not  claimed  by 
the  plaintiff  in  error  that  the  summary 
process  proceedings  against  him  were  not 
properly  pursued  If  the  terms  of  the  original 
letting  had  not  been  superseded  by  others. 
Other  facts  recited  In  the  bill  of  exceptions 
are  unnecessary  to  an  understanding  of  the 
conclusions  reached. 

Milton  Bacbarach,  for  appellant  John  H. 
Klrkham  and  James  BL  Cooper,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  In  error,  who  was  the 
defendant  In  an  action  of  summary  process 
brought  by  bis  landlord,  the  defendant  In  er- 
ror, sought  to  defeat  the  latter's  recovery 
of  possession  of  the  leased  premises  by  im- 
posing upon  him  the  obligations  of  a  lease 
for  an  unexpired  term  of  years  given  to  the 
plaintiff  In  error  during  his  tenancy  under 
a  prior  letting,  which  prior  letting  was  the 
only  one  which  the  defendant  in  error  rec- 
ognized. Such  a  long  term  lease  or  agree- 
ment therefor  made  In  October,  1906,  be  set 
up  In  his  answer  and  attempted  to  estab- 
lish by  evidence.  The  evidence  submitted 
rested  entirely  In  parol,  excepting  only  three 
letters  sent  by  the  defendant  In  error  to 
the  plaintiff  In  error.  Whether  these  let- 
ters be  read  Independently  or  construed 
together,  there  can  be  found  in  them  no 
statement  of  the  term  of  the  letting  pro- 
posed or  referred  to,  and  no  suggestion  of  a 
term  extending  beyond  March  1,  1907.  If, 
therefore.  It  be  conceded  that  they  have  ref- 
erence to  a  transaction  had  or  consummated 
at  the  time  stated,  nothing  can  be  learned 
from  them  which  supports  the  contention  of 
the  plaintiff  in  error,  and  he  is  driven  to 
parol  evidence  to  supply  the  omission  In  the 
writings  of  a  sufficient  statement  of  all  the 
Important  matter  of  length  of  term.  The  re- 
quirements of  the  statute  of  frauds  were 
therefore  not  satisfied.  Nichols  v.  Johnson, 
10  Conn.  192,  198;  Devine  v.  Warner,  76 
Conn.  229,  233,  56  Atl.  562.  It  is  Immaterial 
that  the  defendant  set  up  the  alleged  long 
term  lease  by  way  of  defense,  and  not  as  the 
foundation  of  an  action.  A  contract  upon 
which  the  Legislature  says  that  no  action 
may  be  maintained  cannot  be  used  to  defeat 
a  demand  otherwise  legal  and  just.  Comes 
v.  Lamson,  16  Conn.  246,  251;  King  v.  Wel- 
come, 5  Gray  (Mass.)  41;  Kelley  v.  Thomp- 
son, 181  Mass.  122,  63  N.  E.  332. 

It  is  true  that  there  Is  a  recognized  right 
In  courts  of  equity  to  relax  the  strict  ap- 
plication of  the  statute  for  the  prevention  of 
fraud.  It  Is  also  generally  held  that  part 
performance  of  an  oral  agreement  may,  un- 
der proper  conditions,  justify  such  relaxation. 
But  the  limits  of  this  equitable  power  have 
been  defined  with  care  and  precision.  An- 
drew v.  Babcock,  63  Conn.  109,  110,  26  Atl. 
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715;  Van  Epps  v.  Redfleld,  68  Conn.  104. 
109,  36  Atl.  1011;  Verzier  v.  Convard,  76 
Conn.  1,  6,  52  Atl.  255.  The  present  case 
was  one  before  a  tribunal  having  no  equity 
Jurisdiction,  and  It  presented  none  of  the 
conditions  which  are  recognized  as  justify- 
ing equitable  relaxation.  The  plaintiff  in 
error  was  in  possession  as  the  defendant  In 
error's  tenant  when  the  alleged  new  letting 
was  agreed  upon,  and  no  subsequent  conduct 
of  either  of  the  parties  appears  which  In  any 
way  suggests  a  new  arrangement  Eaton  v. 
Whltaker,  18  Conn.  222,  230,  44  Am.  Dec. 
586;  Andrew  v.  Babcock,  63  Conn.  109,  122, 
26  Atl.  715;  Grant  v.  Grant,  63  Conn.  530, 
539,  29  Atl.  15,  88  Am.  St  Rep.  379;  Van 
Epps  v.  Redfleld,  69  Conn.  104,  109,  36  Atl. 
1011;  Verzier  r.  Convard,  75  Conn.  1,  7, 
62  Atl.  255. 

Such  being  the  case,  the  questions  present- 
ed  by  the  appeal  are  purely  academic 
Whether  the  court's  failure  to  charge  as  re- 
quested, or  its  charge  and  rulings,  were  or 
were  not  Justified  In  law,  the  plaintiff  in  er- 
ror could  not  have  been  harmed  thereby. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(80  Conn.  MB) 

DOTY  v.  SMITH  et  at 

(Supreme  Court  of  Errors  of  Connecticut.    Oct 
22,  1907.) 

Trial  —  Deliberations    of    Jubt  —  Uegin» 

Agreement. 

A  trial  judge  may,  in  the  exercise  of  his 
discretion,  impress  upon  the  jury  the  necessity 
of  an  agreement,  and  in  requiring  them  to  con- 
tinue their  deliberations  it  is  not  error  to  refer 
to  the  records  of  the  previous  juries  as  to  agree- 
ments and  to  his  pride  in  their  work  as  reasons 
for  not. then  discharging  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  51  747,  748.] 

Appeal  from  Superior  Court  Hartford 
County ;  George  W.  Wheeler,  Judge. 

Action  by  Samuel  C.  Doty  against  Freder- 
ick M.  Smith  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

The  jury  reported  a  disagreement  after 
they  had  considered  the  case  for  between 
two  and  three  hours.  In  directing  them  to 
consider  the  case  further,  the  judge  used  the 
following  language:  "I  cannot  agree,  gentle- 
men, that  It  Is  a  proper  time  to  cease  at- 
tempting to  get  a  verdict  In  this  case.  I 
don't  see  how  these  parties  could  present  any 
more  evidence  to  another  jury,  or  how  anoth- 
er jury  would  be  In  any  better  position  to 
reach  a  verdict  than  you  are.  I  don't  be- 
lieve the  ends  of  Justice  will  be  served,  gen- 
tlemen, by  discharging  you  at  this  point  And 
I  confess  I  have  another  feeling,  too;  that 
Is,  I  have  been  here  for  two  months  and  a 
half,  somewhat  over,  and  yon  and  the  other. 
Jury  that  preceded  you  not  once  have  dis- 
agreed in  that  time.  Now,  it  is  a  somewhat 
notable  record.  I  don't  want  it  broken,  and 
I  think,  perhaps,  you  will  pardon  my  feeling 
In  tbat  particular,  and  share  somewhat  my 


pride  Is  the  matter,  and  consider  that  mat- 
ter somewhat  in  going  over  this  matter  again, 
taking  It  up  in  fairness,  carefully,  patiently, 
and  with  due  consideration  for  each  other's 
Judgments  and  opinions,  and  see,  gentlemen, 
if  you  cannot  reach  a  verdict  without  sacri- 
ficing your  conscientious  convictions.  I  feel 
sure  tbat  you  will  do  your  utmost  in  this 
case  to  reach  a  verdict.  Ton  may  retire, 
gentlemen,  and  consider  the  case."  The  Jury 
thereupon  retired,  and,  having  further  con- 
sidered the  case  for  an  hour  or  more,  re- 
turned a  verdict  In  favor  of  the  plaintiff, 
which  verdict  was  accepted  by  the  court  and 
judgment  rendered  accordingly.  The  appeal 
assigns  error  in  the  conduct  of  the  court  in 
using  the  language  quoted,  substantially  on 
the  ground  that  the  court  referred  to  facts 
not  in  evidence,  and  In  effect  Instructed  each 
juror  to  come  to  an  agreement  with  the  other 
jurors  and  Join  In  a  verdict  because  of  mat- 
ters outside  the  law  and  the  evidence. 

Joseph  L.  Barbour  and  Charles  A.  Safford, 
for  appellants.  Albert  C.  Bill  and  Edward  L. 
Smith,  for  appellee. 

PER  CURIAM.  The  rule  which  requires 
unanimity  In  the  verdict  of  the  Jury  neces- 
sarily involves  a  duty  on  the  part  of  each 
juror  to  bring  his  own  view  of  the  weight  of 
evidence  as  to  the  material  facts  in  Issue  into 
accord  with  that  of  his  fellow  jurors,  If  he 
can  do  so  consistently  with  bis  conscientious 
convictions.  In  the  beginnings  of  the  modern 
Jury  trial,  the  enforcement  of  this  duty  was 
sought  through  harsh  coercive  measures.  3 
Blackstone's  Comm.  375.  We  have  never  In 
this  state  adopted  all  these  coercive  meas- 
ures, but  In  their  stead  we  authorize  the 
trial  judge,  in  the  exercise  of  his  discretion, 
to  impress  upon  the  Jury  the  necessity  of 
their  coming  to  an  agreement  and  to  require 
them  to  continue  their  deliberations  so  long 
as  an  agreement  may  seem  reasonably  pos- 
sible and  proper.  Clinton  v.  Howard,  42 
Conn.  294 ;  Wheeler  v.  Thomas,  67  Conn.  577, 
35  Atl.  499.  Even  In  a  criminal  case,  where 
each  Juror  must  be  convinced  of  the  prison- 
er's guilt  beyond  a  reasonable  doubt  It  has 
been  held  that  the  court  ought  not  to  instruct 
the  jury  that  each  Juror  "must  not  be  gov- 
erned, controlled,  or  influenced  by  the  Judg- 
ment or  opinion  of  other  jurors  in  agreeing 
to  a  verdict."  State  v.  Smith,  49  Conn.  376, 
386 ;  Commonwealth  v.  Tuey,  8  Cush.  (Mass.) 
1.  Manifestly,  the  trial  judge  did  not  in- 
tend, by  his  remarks  to  the  Jury,  in  returning 
them  to  a  further  consideration  of  the  case, 
to  say  that  a  desire  to  make  a  good  record, 
as  an  agreeing  jury,  or  a  regard  for  the  feel- 
ings of  the  trial  judge,  or  for  his  wish  that 
the  "notable"  record  of  that  and  the  previous 
Jury  should  not  be  broken,  would  be  a  suffi- 
cient reason  to  Justify  any  juror  in  changing 
his  vote  as  to  the  verdict  to  be  rendered. 
We  think  the  judge  referred  to  the  records 
of  the  previous  juries,  and  to  his  pride  in 
their. work,  only  as  reasons  for  not  then  dls- 
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charging  the  jury,  and  for  asking  them  to 
consider  the  case  further,  and  that  the  jury 
must  have  so  understood  his  remarks. 
There  Is  no  error. 


(80  Conn.  287) 

PIGEON  v.  LANE  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    Oct. 
22,  1907.) 

1.  TRIAL— DIRECTION  of  Verdict. 

The  direction  of  a  verdict  for  defendants  is 
erroneous,  when  on  the  evidence  the  jury  might 
properly  have  found  facts  which  would  have 
sustained  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  838.] 

2.  Master  and  Servant— Injuries  to  Serv- 
ant —  Relationship  —  Complaint— Vari- 
ance. 

Where  a  complaint  for  injuries  to  plaintiff 
alleged  that  he  was  employed  by  defendants,  and 
that  defendants  by  their  agent  offered  to  convey 
plaintiff  in  a  sleigh  to  his  place  of  employment 
which  offer  plaintiff  accepted  and  was  injured 
by  the  negligent  driving  of  such  agent,  plaintiff 
was  not  precluded  by  the  complaint  from  prov- 
ing that  at  the  time  of  the  injury  the  relation- 
ship existing  between  him  and  defendants  was 
that  of  licensor  and  licensee,  and  not  that  of 
master  and  servant 

3.  Negligence — Injuries  to  Licensee. 

Where  plaintiff  was  injured  while  riding  in 
defendants'  sleigh  as  a  mere  licensee,  defendants 
could  only  be  liable  for  active  negligence  in 
causing  the  injury  either  themselves,  or  by 
their  agent. 

4.  Sake  —  Complaint— Liability  of  Licen- 
sors. 

An  allegation  that  plaintiff  was  offered  a 
ride  in  defendants'  sleigh,  by  their  agent,  and 
was  injured  by  the  negligent  driving  of  such 
agent,  was  sufficient  to  permit  proof  of  such 
negligence  as  would  render  defendants  liable  as 
licensors. 

5.  Master  and  Servant— Injuries  to  Serv- 
ant—Fellow Servant. 

Where  defendants  were  under  no  duty  or 
agreement  to  convey  plaintiff,  their  servant,  to 
his  place  of  employment  but  furnished  a  sleigh 
for  skilled  workmen,  and  plaintiff  was  allowed 
to  ride  in  such  conveyance  before  working  hours, 
merely  as  a  matter  of  favor  extended  by  de- 
fendants' agent,  whose  alleged  negligent  driving 
resulted  in  a  collision  with  a  bridge,  in  which 
plaintiff  was  injured,  plaintiff  and  the  driver 
were  not  fellow  servants  at  the  time  of  the  ac- 
cident 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  §  475.] 

Appeal  from  Superior  Court  Hartford 
County ;  George  W.  Wheeler,  Judge. 

Action  by  William  Pigeon  against  J.  War- 
ren Lane  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

The  substituted  complaint  contains  these 
allegations:  "On  or  about  the  14th  day  of 
January,  1905,  the  plaintiff,  a  minor  of  the 
age  of  14  years,  was  employed  by  the  defend- 
ants, who  were  engaged  In  growing,  prepar- 
ing, and  marketing  tobacco  in  the  town  of 
Granby,  In  said  Hartford  county.  On  said 
day,  the  defendants  sent  their  driver,  one 
Charles  Rlnski,  in  charge  of  a  certain  sleigh 
to  go  from  their  warehouse  in  the  town  of 
Granby  to  the  village  of  Tarlffville  in  order 


to  convey  the  plaintiff  and  other  of  their  em- 
ployes from  said  village  of  Tarlffville  to  the 
said  warehouse.  The  defendants  placed  In 
charge  of  said  sleigh  one  Charles  Rlnski,  as 
their  agent  and  the  driver  thereof.  On  said 
day  the  defendants,  by  their  agent  the  said 
Rlnski,  offered  and  undertook  to  convey  the 
plaintiff  In  said  sleigh  from  said  Tarlffville 
to  said  warehouse,  and  the  plaintiff  accepted 
said  offer  and  entered  said  conveyance. 
Said  Rlnski,  as  the  agent  of  the  defendants, 
then  and  there  negligently,  carelessly,  and 
improperly  overloaded  said  conveyance  by  ac- 
cepting more  passengers  than  could  ride  with 
safety  thereon,  and  allowing  the  same  to  re- 
main thereon  during  the  drive.  Said  driver 
carelessly,  negligently,  and  Improperly  drove 
said  conveyance,  containing  the  plaintiff  with 
other  employes  of  the  defendants,  along  the 
public  highway  in  said  Tarlffville  In  such  a 
manner  that  the  said  sleigh  violently  collided 
with  the  bridge  across  the  Farmington  river, 
near  the  said  village,  and  In  said  collision 
crushed  the  left  leg  of  the  plaintiff,  ren- 
dering it  necessary  to  amputate  it  Said  In- 
jury to  the  plaintiff  was  caused  by  said  negli- 
gent overloading,  as  aforesaid,  and  by  said 
negligent,  careless,  and  improper  driving  of 
said  conveyance,  all  of  which  was  done  by 
the  defendants  through  their  agent  and  driv- 
er, the  said  Rinskl.  No  act  or  conduct  of  the 
plaintiff  contributed  to  cause  the  injury." 

Upon  the  trial  the  court  instructed  the 
jury,  In  substance  and  effect:  That  the  plain- 
tiff, whether  he  was  there  by  a  right  arising 
from  his  contract  of  employment  or  as  a 
privilege  of  his  employment,  or  by  license, 
permission,  or  invitation  of  the  defendants, 
was,  while  on  the  sleigh,  a  servant  of  the  de- 
fendants, and  a  fellow  servant  of  Rlnski ; 
that  although  the  jury  should  find  that  the 
Injury  complained  of  was  caused  by  Rlnski's 
negligence,  and  without  any  contributory  neg- 
ligence of  the  plaintiff,  the  latter  could  not 
recover,  because  Rlnski's  negligence  was  one 
of  the  risks  assumed  by  the  plaintiff  when  he 
entered  the  defendants'  employment;  and 
that  upon  the  evidence  presented  there  was 
no  verdict  possible  in  law  for  the  plaintiff. 
The  court  thereupon  directed  the  jury  to  ren- 
der a  verdict  for  the  defendants, 

J.  Gilbert  Calhoun  and  Stewart  N.  Dun- 
ning, for  appellant  Edward  M.  Day,  for  ap- 
pellees. 

HALL,  J.  (after  stating  the  facts  as  above). 
The  action  of  the  court  in  directing  a  verdict 
for  the  defendants  must  be  held  to  have  been 
erroneous,  if  it  appears  from  the  record  that 
upon  the  evidence  before  them  the  jury  might 
properly  have  found  facts  which  would  have 
sustained  a  verdict  for  the  plaintiff.  We 
have  not  the  evidence  before  us,  but  only 
statements  In  the  finding  of  certain  uncon- 
tested facts  and  of  other  controverted  ques- 
tions of  fact.  Among  the  latter  are  the  ques- 
tions of  the  alleged  negligence  of  Rlnski  and 
of  the  contributory  negligence  of  the  plain- 
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tiff,  both  of  which  the  court  In  Its  charge  and 
direction  to  the  jury  assumed  might,  upon 
the  evidence,  have  been  found  by  the  jury  In 
favor  of  the  plaintiff.  Whether  the  plaintiff 
was  estopped  by  the  averments  of  his  com- 
plaint from  proving  or  claiming  that  the  re- 
lation between  the  defendants  and  plaintiff 
at  the  time  of  the  injury  was  that  of  licensor 
and  licensee,  and  not  that  of  employer  and 
employe,  and  whether  the  negligence  alleged 
In  the  complaint  was  such  as  could  render 
the  defendants  liable  as  licensors,  are  ques- 
tions which  were  not  passed  upon  by  the 
trial  court  Indeed,  the  action  of  the  trial 
court  in  taking  the  case  from  the  jury  was 
based  entirely  upon  the  court's  conclusion 
that  the  defendants  were  relieved  from  lia- 
bility by  the  fellow  servant  law,  however 
any  disputed  question  of  fact  in  the  case 
might  be  decided  by  the  jury. 

That  the  plaintiff's  injury  was  caused  by 
the  negligence  of  the  defendants  as  licensors, 
and  not  as  employers,  is  not  so  inconsistent 
with,  or  variant  from,  the  allegations  of  the 
complaint  as  to  estop  or  prevent  the  plaintiff 
from  proving  that  fact  While  It  Is  true  that 
the  complaint  alleges  that  the  plaintiff  was 
an  employe  of  the  defendants,  It  does  not 
aver  that  it  was  a  part  of  the  contract  of 
employment  that  the  defendants  should  carry 
him  from  Tarlffville  to  Granby,  or  that  while 
he  was  upon  the  sleigh  either  he  or  the  de- 
fendants were  engaged  in  the  performance 
of  any  of  the  duties  of  such  employment,  and 
a  separate  paragraph  of  the  complaint  alleges 
that  the  defendants  offered  and  undertook  to 
carry  the  plaintiff,  and  that  he  accepted  the 
offer.  Although,  if  the  plaintiff  was  injured 
while  riding  upon  the  sleigh  as  a  mere  li- 
censee, the  defendants  could  only  be  held 
liable  for  their  active  negligence  in  causing 
the  injury,  which  would  Include  their  own 
or  their  servant  Rlnski's  negligent  arts  by 
which  the  danger  of  riding  upon  the  convey- 
ance was  increased,  or  a  new  danger  creat- 
ed, while  the  plaintiff  was  riding  under  such 
license  (Pomponlo  v.  N.  T.,  N.  H.  &  H.  R. 
R.  Co.,  66  Conn.  528-538,  34  Atl.  491,  32  I* 
R.  A.  530,  50  Am.  St.  Rep.  124),  the  allega- 
tion that  the  injury  was  caused  by  the  care- 
less, negligent,  and  Improper  driving  of  the 
conveyance  by  the  defendants'  servant,  in 
uuch  a  manner  that  It  collided  with  the 
bridge,  Is  a  sufficient  averment  to  permit 
proof  of  that  negligence  which  would  ren- 
der the  defendants  liable  as  licensors. 

Among  the  facts  affecting  the  question  of 
whether  the  defendants  were  relieved  from 
liability  by  the  fellow  servant  rule,  which, 
as  we  view  the  record,  the  jury  might  have 
found,  had  the  case  been  submitted  to  them, 
are  these:  That  the  defendants  neither  by 
their  contract  of  employment,  nor  by  any 
other  contract,  ever  agreed  to  carry  the  plain- 
tiff from  Tarlffville  to  Granby ;  that  the  con- 
veyance upon  which  the  plaintiff  was  riding 
when  he  was  Injured  was  not  furnished  nor 
Intended  for  the  carriage  of  the  plaintiff,  but 


only  for  the  skilled  workmen;  that  the  plain- 
tiff was  allowed  to  ride  upon  such  convey- 
ance merely  as  a  matter  of  favor;  that  the 
defendants  had  the  right  to  refuse  to  carry 
the  plaintiff  and  to  compel  him  to  leave  the 
conveyance  at  any  point  on  the  road;  that 
the  plaintiff  was  at  liberty  to  leave  it  when- . 
ever  he  chose ;  that  the  plaintiff  rendered 
no  service  whatever  while  on  the  sleigh; 
that  he  was  injured  before  the  hour  for  com- 
mencing his  work  and  before  reaching  the 
place  where  he  was  employed  to  work.  If 
the  Jury  had  found  these  facts,  It  would  fol- 
low that  in  carrying  the  plaintiff  at  the  time 
of  the  accident  the  defendants  were  not  en- 
gaged In  performing  any  dutyi  which,  as  em- 
ployers, they  then  owed  to  the  plaintiff,  and 
that  as  employers  they  then  owed  the  plain- 
tiff no  duty  whatever;  and,  on  the  other 
hand,  that  the  plaintiff  was  not  then  engaged 
in  performing  any  duty,  which,  as  an  em- 
ploye, he  owed  the  defendants,  and  that  as 
an  employe  he  then  owed  the  defendants  no 
duty.  Had  all  these  facts  been  found  by  the 
jury,  the  defendants  would,  of  course,  have 
still  been  free  from  liability  if  the  plaintiff 
failed  either  to  prove  such  negligence  upon 
the  part  of  the  defendants  or  their  agent 
Rlnski,  as  would  render  them  responsible  as 
mere  licensors,  or  his  own  freedom  from  con- 
tributory negligence.  But  upon  proof  of  both 
of  these  additional  facts,  the  fellow  servant 
law  furnished  the  defendants  no  Immunity 
from  liability,  for  the  reason  that  upon  such 
facts,  although  Rlnski  was  the  defendants' 
servant  at  the  time  of  the  accident  he  was 
not  a  fellow  servant  of  the  plaintiff,  since 
the  latter  did  not  then  stand  In  the  relation 
of  servant  to  the  defendants. 

In  Sullivan  ▼.  N.  Y.,  N.  H.  &  H.  R.  Co., 
73  Conn.  203-214,  47  Atl.  131,  we  stated  the 
general  rule  to  be  that,  to  avail  himself  of 
the  defense  that  an  employer  is  not  liable 
for  an  injury  sustained  by  an  employe 
through  the  negligence  of  a  fellow  servant 
the  defendant  must  show:  First  that  the 
injured  person  was  engaged  as  an  employe  at 
the  time  of  the  accident ;  second,  that  the  In- 
jury was  the  result  of  the  misconduct  of 
another  employe ;  and,  third,  that  the  relation 
of  the  latter  to  the  Injured  person  was  that 
of  fellow  servant  In  determining  whether 
the  fellow  servant  rule  is  applicable  In  a  giv- 
en caBe  of  injury  to  a  person  while  riding  to 
or  from  his  work  upon  his  employer's  con- 
veyance, we  regard  a  fair  test  to  be  whether 
it  can  rightly  be  said  that  the  employee  in 
furnishing  the  transportation,  and  the  em- 
ploye in  using  it  were  engaged  in  performing 
one  of  the  express  or  Implied  duties  of  the 
employment.  The  answer  to  this  question 
must  necessarily  depend  largely  upon  the 
peculiar  circumstances  of  each  case.  The  ap- 
parent conflict  of  decisions  upon  this  subject 
is  due  rather  to  a  difference  in  the  circum- 
stances affecting  the  principal  question  in 
the  different  cases  than  to  any  difference  as 
to   what   the   controlling   question    Is.    The 
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cases  cited  by  the  plaintiff  and  defendants 
seem  to  differ  mainly  in  tbe  character  and 
provisions  of  different  contracts  of  employ- 
ment, and  in  what  may  properly  be  inferred 
therefrom ;  and  upon  such  questions  as  wheth- 
er the  conveyance  upon  which  the  Injured 
person  was  riding  was  provided  in  order  to 
facilitate  the  performance  of  the  work  which 
he  was  employed  to  do ;  whether  the  employe 
was  Invited  to  ride  in  the  conveyance ;  wheth- 
er it  was  furnished  for  his  use;  whether, 
while  being  so  carried,  the  employe  either 
rendered  any  service  to  his  employer  or  was 
subject  to  his  direction;  and  In  other  such 
facts  bearing  upon  the  controlling  question 
of  whether  the  transportation  ought  to  be  re- 
garded as  furnished  and  accepted  in  per- 
formance of  the  contract  of  employment  and 
service. 

In  Whittlesey  v.  N.  X..  N.  H.  &  H.  R.  Co., 
77  Conn.  100,  68  Atl.  469, 107  Am.  St  Rep  21, 
cited  by  defendants,  where  we  held  that  un- 
der the  fellow  servant  law  the  defendant  was 
not  liable  for  an  injury  to  the  plaintiff's  in-* 
testate  resulting  from  the  neglect  of  the  fore- 
man of  a  railroad  section  gang  to  protect,  by 
a  signal  flag,  the  hand  car  upon  which  tbe 
decedent  was  riding  to  his  place  of  work,  it 
was  found  to  have  been  one  of  the  duties  of 
tbe  decedent  and  other  employes  to  transport 
themselves  by  the  hand  car  to  their  place  of 
work,  and  that  while  so  doing  they  were  sub- 
ject to  tbe  orders  of  the  foreman.  In  Mc- 
Gulrk  v.  Shattuck,  100  Mass.  45,  35  N.  E. 
110,  89  Am.  St  Rep.  464,  cited  by  tbe  de- 
fendants, to  which  the  plaintiff,  who  was  em- 
ployed by  the  defendant  as  a  laundress,  was, 
through  the  negligence  of  the  defendant's 
coachman,  thrown  from  the  wagon  sent  to 
convey  her  to  the  defendant's  house,  and  in 
which  the  court  held  that  "the  plaintiff  must 
be  regarded  as  having  been  in  the  service  of 
the  defendant  at  the  time  of  the  accident" 
and  that  there  could  be  no  recovery  since 
the  accident  occurred  through  the  negligence 
of  a  fellow  servant  saying  that:  "Whether 
the  transportation  of  the  plaintiff  was  entire- 
ly gratuitous,  as  it  seems  to  have  been,  or 
whether  It  was  In  pursuance  of  such  an  un- 
derstanding between  the  parties  that  it  might 
be  deemed  to  have  been  a  part  of  the  con- 
tract, in  either  case  it  was  incident  to  the 
service  which  tbe  plaintiff  was  to  perform 
and  closely  connected  with  It" — It  appeared 
that  the  conveyance  was  sent  for  the  ex- 
press use  of  the  plaintiff,  and  that  the  trans- 
portation was  furnished  and  accepted  to 
facilitate  the  performance  of  the  work  for 
which  the  plaintiff  was  employed.  In  Dick- 
inson v.  West  End  St  Ry.  Co.,  177  Mass. 
365,  59  N.  E.  60,  52  L.  R.  A.  326,  83  Am.  St 
Rep.  284,  the  plaintiff,  an  employe  of  the 
defendant  was  injured  through  the  negli- 
gence of  the  motorman  of  the  car  upon  whlcb 
be  was  riding  under  a  rule  of  the  company, 
permitting  Its  employes  In  uniform  to  ride 
free  upon  its  cars.    At  the  time  of  the  acci- 


dent he  had  finished  his  work  for  that  morn- 
ing and  had  taken  the  car  to  go  home  to  bis 
dinner.  Judge  Knowlton,  in  giving  the  opin- 
ion of  the  court  says:  "At  the  time  of  the 
accident  he  (the  plaintiff)  did  not  stand  In 
the  relation  of  a  servant  to  the  defendant 
His  time  was  his  own,  and  he  owed  the  de- 
fendant no  duties  until  tbe  time  arrived  for 
resuming  his  work.  It  was  no  part  of  his 
duty  to  the  defendant  as  a  servant  to  take 
the  car  on  which  he  was  riding  and  go  to  & 
particular  place  for  his  dinner.  He  might  go 
where  he  pleased  and  when  he  pleased  during 
the  interval  before  coming  back  to  bis  work. 
This  case  is  different  from  cases  in  which 
the  plaintiff  was  riding  In  the  line  of  his  duty 
in  the  course  of  his  employment" — naming 
McGuirk  v.  Shattuck,  160  Mass.  45,  35  N.  E. 
110,  39  Am.  St  Rep.  454,  and  other  cases. 
See,  also,  McNulty  v.  Penn.  R.  Co.,  182  Pa. 
479,  38  Atl.  524,  38  L.  R.  A.  376,  61  Am.  St 
Rep.  721;  Peterson  v.  Seattle  Traction  Co., 
23  Wash.  615,  63  Pac.  639,  65  Pac.  543,  53  L. 
R.  A  686;  Wood's  Master  &  Servant  8  404; 
Ray's  Negligence  of  Imposed  Duties,  Passen- 
ger Carriers,  p.  7. 

We  said,  in  Zeigler  v.  Danbury  &  Norwalk 
R.  Co.,  52  Conn.  643-546,  2  Atl.  462,  that  the 
tendency  In  nearly  all  jurisdictions  was  to 
limit  rather  than  to  enlarge,  tbe  defense  of 
common  employment  To  hold  that  a  boy  14 
years  of  age,  by  accepting  employment  to  do 
odd  Jobs  upon  his  employers'  tobacco  planta- 
tion, his  pay  depending  on  the  work  he  did, 
assumed  tbe  risk  of  being  Injured,  through 
the  carelessness  of  bis  employers'  driver, 
while  riding,  outside  of  working  hours,  and 
when  not  engaged  in  his  employers'  service, 
upon  a  conveyance  not  provided  for  his  use, 
but  upon  which  as  a  favor  he  was  permitted 
to  ride  because  he  was  such  an  employs, 
would  be  a  decided  extension  of  the  fellow 
servant  rule  as  it  has  been  heretofore  applied 
in  this  jurisdiction. 

The  trial  court  erred  in  Instructing  tbe  Jury 
as  above  stated  and  in  directing  them  to  find 
a  verdict  for  the  defendants. 

Error,  and  new  trial  ordered. 

The  other  Judges  concurred. 


(80  Conn.  MS) 
SMITH  t.  CONNECTICUT  RT.  &  LIGHT- 
ING CO. 

(Supreme  Court  of  Errors  of  Connecticut    Oct 
22,  1907.) 

1.  Stbket  Railboads— Coixision  with  Ve- 
hicles—Last Cleab  Chance— Pboxiii  ate 
Cause. 

Although  a  person  in  a  buggy  does  not  ex- 
ercise ordinary  care  in  attempting  to  cross  the 
tracks  in  front  of  a  street  car,  yet  if  the  motor- 
man  in  charge  of  the  car  can  by  the  exercise  of 
due  care  stop  it  and  avoid  the  accident,  after 
the  person's  danger  becomes  apparent,  his  fail- 
ure to  do  so  is  the  proximate  cause  of  the  ac- 
cident, and  decedent's  negligence,  not  being  con- 
tributory, is  not  a  bar  to  a  recovery  for  his 
death. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {  219.] 
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Z  Same  —  Reasonable  Bate  or  Speed  of 

Cabs. 

The  reasonableness  of  a  car's  speed  is 
measured  by  the  relation  of  the  speed  to  the 
circumstances  under  which  it  is  maintained, 
having  regard  to  the  view  and  crowded  condi- 
tion of  the  thoroughfare. 

[Ed.  Note.— For  case  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §|  172-182.] 

8.  Same— Extent   of   Rights    in    Streets. 

A  street  car  company  which  operates  cars 
oyer  a  highway  under  a  franchise  has  no  great- 
er rights  therein  than  the  proprietor  of  any 
other  vehicle,  except  that,  since  the  cars  can 
move  only  on  fixed  tracks,  those  who  also  travel 
on  the  tracks  must  make  reasonable  efforts  to 
avoid  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  44,  Street  Railroads,  g  193.] 

Appeal  from  Superior  Court,  Hartford 
County;    Edwin  B.  Gager,  Judge. 

Action  by  John  B.  Smith's  administratrix 
against  the  Connecticut  Railway  &  Lighting 
Company  for  ber  decedent's  death.  There 
was  a  hearing  in  damages  after  a  default 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Action  by  the  administratrix  of  the  estate 
of  John  B.  Smith  to  recover  damages  for  neg- 
ligence resulting  in  his  death,  brought  to  the 
superior  court  for  Hartford  county,  defaulted, 
and  beard  in  damages  before  Gager,  J„  who 
assessed  them  at  $4,000. 

William  B.  Boardman.  for  appellant 
James  E.  Cooper,  John  H.  Klrkham,  and  Ar- 
thur W.  Upson,  for  appellee. 

BALDWIN,  C.  J.  The  plaintiffs  intestate 
was  driving  an  active,  long-gaited  farm  horse 
in  a  light  wagon  on  a  city  street  There  was 
a  trolley  track  on  it  so  laid  that  at  a  point 
some  little  distance  ahead  of  him  it  crossed 
from  the  middle  to  the  right-hand  side  of 
the  street  It  was  necessary  that  he  should 
cross  the  track,  in  order  to  keep  on  the  proper 
side  of  the  road,  which  for  Mm  was  the  right- 
band  side.  A  trolley  car  operated  by  the  de- 
fendant was  behind  him,  on  a  downgrade. 
The  gong  was  sounding  loud  and  clear.  The 
power  was  shut  off,  and  the  motorman  bad 
the  car  under  control  by  the  hand  brake.  It 
was  running  at  a  speed  of  from  three  to  five 
miles  an  hour.  The  decedent  when  200  or 
300  feet  from  the  place  where  be  lost  his 
life,  looked  back  and  saw  the  car  approach- 
ing, and  it  was  apparent  to  him  that,  at  the 
speed  at  which  It  was  going,  there  was  plenty 
of  time  for  bim  to  cross  the  track  in  front 
of  it  in  safety.  It  must  have  then  been  ap- 
parent to  any  one  on  board  the  car,  who  was 
on  the  lookout  that  the  decedent  was  likely 
to  cross  the  track  at  any  time.  The  horse 
was  trotting.  Shortly  after  this,  without 
looking  again  for  the  car,  the  Intestate  turned 
across  the  track  in  a  slanting  direction ;  the 
horse  still  trotting,  but  more  slowly.  When 
it  became  apparent  from  the  car  that  be  was 
about  to  cross,  it  was  proceeding  at  the  rate 
of  speed  before  mentioned,  and  was  from  20 
to  25  feet  behind  the  rear  end  of  his  wagon. 
By  the  use  of  ordinary  care  the  motorman 


could  have  brought  it  to  a  stop  before  it 
had  gone  15  feet  farther  and  before  reach- 
ing the  wagon.  He  was  inexperienced,  be- 
came confused,  and  negligently  and  unskill- 
fully  released  the  brake,  which  had  been 
partly  set  bo  that  the  car  moved  forward 
more  rapidly  than  before,  striking  the  hind 
wheel  of  the  wagon,  and  throwing  the  in- 
testate out  In  a  manner  which  resulted  in  his 
death. 

The  trial  court  found  that  when  the  intes- 
tate started  to  cross  the  track,  knowing  that 
a  car  was  coming  a  short  distance  behind, 
and  without  then  looking  to  see  bow  far  away 
the  car  might  be,  be  ran  into  a  position  of 
danger  and  was  not  exercising  ordinary  care, 
and  that  the  motorman  did  not  exercise  ordi- 
nary care  in  attempting  to  stop  the  car  after 
the  danger  to  the  intestate  became  apparent ; 
whereas,  had  such  care  been  exercised,  or 
bad  the  speed  of  the  car  not  been  increased, 
the  accident  would  not  have  happened.  These 
conclusions  are  supported  by  the  facts  spe- 
cially set  forth,  as  above  recited,  and  justified 
the  award  of  substantial  damages. 

Negligence  is  only  deemed  contributory 
when  it  is  a  proximate  cause  of  the  in- 
Jury.  That  only  is  a  proximate  cause  of  an 
event  Juridically  considered,  which,  in  a  nat- 
ural sequence,  unbroken  by  any  new  and  in- 
tervening cause,  produces  that  event  and 
without  which  that  event  would  not  have 
occurred.  It  must  be  an  efficient  act  of 
causation  separated  from  its  effect  by  no  oth- 
er act  of  causation.  If,  after  an  act  of  omis- 
sion constituting  negligence  on  the  part  of  one 
Injured  at  a  railroad  crossing,  the  railroad 
car  or  cars  might  have  been  so  controlled,  by 
the  exercise  of  reasonable  care  and  prudence 
on  the  part  of  those  in  charge  of  them,  as  to 
avoid  tbe  injury,  then  a  failure  to  exercise 
such  care  and  prudence  would  be  an  inter- 
vening cause,  and  so  tbe  plaintiff's  negligence 
no  longer  a  proximate  cause,  and  therefore 
not  a  bar  to  bis  recovery.  Grand  Trunk  Rail- 
way Co.  v.  Ives,  144  U.  S.  408,  429,  12  Sup. 
Ct  679,  36  L.  Ed.  485;  Parkinson  v.  Con- 
cord Street  Railway,  71  N.  H.  28,  51  Atl.  268; 
Isbell  v.  New  York  &  New  Haven  R.  R.  Co., 
27  Conn.  393,  404-413,  71  Am.  Dec.  78.  The 
act  of  the  Intestate  was  a  careless  one,  but 
bad  the  speed  of  tbe  car  not  been  subsequent- 
ly increased,  there  would  have  been  no  col- 
lision between  the  two  vehicles.  This  in- 
crease was  not  intentional,  but  It  was  equally 
deadly.  At  a  moment  when  It  was  apparent 
that  the  Intestate  was  about  to  cross  the 
tracks,  and  when  the  car  could  have  readily 
been  stopped,  it  was  allowed  by  an  unskillful 
act  of  the  motorman  to  shoot  ahead  with  ac- 
celerated velocity.  This  act  was  the  proxi- 
mate cause  of  the  Intestate's  death.  Tbe 
negligence  of  the  latter  was  not  because,  after 
he  was  guilty  of  that  negligence,  there  arose 
a  new  and  intervening  cause. for  the  colli- 
sion, without  which  the  accident  would  not 
have  occurred. 

Tbe  complaint  alleges  that  the  defendant 
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negligently  ran  the  car  on  a  steep  downgrade 
at  an  unreasonably  high  rate  of  speed  and 
not  under  proper  control.  It  Is  contended 
that  the  rate  of  speed  proved  was  so  small 
that  it  could  not  be  deemed  unreasonably 
high.  The  reasonableness  of  the  speed  at 
which  a  car  is  run  is  to  be  measured  by  the 
relation  of  that  speed  to  the  particular  cir- 
cumstances under  which  it  is  maintained. 
A  speed  of  twenty  miles  an  hour  might  not 
be  unreasonable  in  the  open  country,  where 
the  view  Is  unobstructed,  and  there  are  no 
travelers  in  sight.  A  speed  of  three  or  four 
miles  an  hour  might  be  unreasonable  in  a 
crowded  street,  when  other  vehicles  or  pe- 
destrians were  on  the  tracks  In  front,  or  ob- 
viously on  the  point  of  crossing  them.  The 
proprietor  of  a  street  car  who  runs  it  over 
a  highway  under  a  franchise  from  the  state 
has  no  greater  rights  as  to  the  manner  of  the 
use  of  that  part  of  the  highway  on  which  the 
car  is  run  than  the  proprietor  of  any  other 
vehicle,  except  that,  since  it  can  move  only 
on  fixed  tracks,  it  is  Incumbent  on  those  also 
traveling  upon  them  to  make  reasonable  ef- 
forts to  keep  out  of  the  way  of  an  approach- 
ing car.  Laufer  v.  Bridgeport  Traction  Co., 
68  Conn.  475,  489,  87  Atl.  379,  37  L.  R.  A. 
533.  The  Immediate  cause  of  the  injury  to 
the  intestate  was  the  sudden  increase  of  the 
speed  of  the  car,  due  to  the  release  of  the 
brake.  This  was  a  change  of  conditions 
which  he  had  no  reason  to  anticipate,  and  It 
proceeded  from  a  careless  act  of  a  servant  of 
the  defendant  while  engaged  in  the  duties  of 
his  service. 

There  is  no  error.    The  other  Judges  con- 
curred. 


<80  Oonn.  MO) 

GARFIELD  t.  HARTFORD  &  S.  ST.  RT. 
CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Oct. 
22,  1907.) 

L  Street  Railways— Actions  fob  Injuries 
— Instructions. 

Where  plaintiff  claimed  that  a  collision  of 
his  automobile  with  a  trolley  pole  was  caused 
by  negligence  of  a  street  railway  company  in 
failing  to  keep  a  proper  lookout,  in  using  too 
bright  a  search  light,  by  placing  the  trolley 
pole  too  near  the  traveled  highway,  and  by  run- 
ning at  a  dangerous  and  unlawful  rate  of  speed, 
it  was  proper  to  charge  in  relation  to  the  rate 
at  speed  that,  if  the  jury  found  that  the  car 
when  approaching  the  point  where  the  trolley 
pole  was  set  was  running  at  the  rate  claimed  by 
plaintiff,  it  would  be  for  them  to  determine 
whether  its  speed  was  or  was  not  excessive; 
that  they  were  the  judges  of  what  was  the  prop- 
er speed  under  all  the  circumstances;  that  it 
was  for  them  to  decide  whether  the  actual  speed 
was  material  in  its  bearing  on  the  proof  of  neg- 
ligence ;  and  that  the.  plaintiff  was  bound  to 
establish  by  a  fair  preponderance  of  evidence 
that  the  defendant  was  negligent,  substantially 
as  alleged  in  the  complaint  And  instructions 
seeking  to  make  the  whole  case  turn  as  a  matter 
of  law  on  the  sufficiency  of  proof  of  a  great 
and  unreasonable  rate  of  speed,  and  that  such 
speed  was  a  material  element  in  producing  the 
■accident,  were  properly  refused,  since  to  center 


attention  on  snch  questions  as  necessarily  deci- 
sive of  the  case  would  have  been  misleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  g  263.] 

2.  Same— Operation— Rate  or  Speed  as  Neg- 
ligence. 

The  rate  of  speed  of  a  street  car  may  be 
dangerous  and  excessive  under  all  the  attending 
circumstances  of  a  case,  though  not  great,  un- 
usual, or  excessive  under  ordinary  circumstan- 
ces. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §  175.] 

3.  Same— Duty  to  Stop  Cab— Vehicles  on 
Tracks. 

Reasonable  care  by  a  street  car  company 
might  require  a  motorman  to  stop  his  car  until 
an  automobile  has  a  reasonable  opportunity  to 
get  off  the  tracks  in  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,   (  192.] 

Appeal  from  Superior  Court,  Hartford 
County ;  George  W.  Wheeler,  Judge. 

Action  by  Roy  M.  Garfield  against  the  Hart- 
ford &  Springfield  Street  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

See  65  Atl.  598,  79  Conn.  458. 

Charles  E.  Perkins  and  Ralph  O.  Wells, 
for  appellant  Frank  B.  Hall  and  Andrew  J. 
Broughel,  for  appellee. 

BALDWIN,  O.  J.  When  this  cause  was 
formerly  before  us,  we  decided  that  the  com- 
plaint with  the  proposed  amendment  would 
be  sufficient  to  support  a  judgment  for  the 
plaintiff.  We  had  no  occasion,  and  have  none 
now,  to  decide  whether  it  would  be  sufficient 
without  the  amendment 

The  plaintiff  offered  evidence  at  the  trial 
that,  when  he  turned  his  automobile  towards 
the  west  side  of  the  highway,  the  car,  which 
when  he  first  saw  it  had  been  coming  to- 
wards him  at  the  rate  of  12  miles  an  hour, 
was  moving  at  the  rate  of  20  miles  an  hour 
and  bore  a  search  light  so  powerful  that  his 
vision  was  completely  obscured.  The  defend- 
ant offered  evidence  that  the  car  was  brought 
to  a  full  stop  about  300  feet  from  the  place 
where  the  trolley  pole  was  set,  In  order  to 
allow  the  automobile  to  pass,  as  the  motor- 
man  perceived  that  the  plaintiff  was  embar- 
rassed by  the  brilliancy  of  the  search  light; 
that  bad  the  light  been  turned  off  the  acci- 
dent would  not  have  occurred ;  and  that  when 
It  did  occur  the  car  was  proceeding  at  the 
rate  of  but  three  miles  an  hour.  The  defend- 
ant requested  the  court  to  Instruct  the  jury 
that  they  must  return  a  verdict  In  Its  favor, 
if  the  car  was  not  running  at  an  unusual  and 
excessive  rate  of  speed  just  before  the  "acci- 
dent, or  if,  though  so  running,  such  rate  of 
speed  was  not  a  material  element  in  causing 
the  accident;  and  that  the  plaintiff  had  the 
burden  of  proving  by  a  fair  preponderance  of 
evidence  that,  If  it  was  so  running,  the  speed 
was  so  great  and  unreasonable  as  to  make  It 
such  a  material  element  The  court,  on  these 
points,  charged  the  Jury  that,  if  they  found 
that  the  car,  when  approaching  th«   point 
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where  the  trolley  pole  was  set,  was  running 
at  the  rate  claimed  by  the  plaintiff,  it  would 
be  tor  them  to  determine  whether  its  speed 
was  or  was  not  excessive;  that  they  were  the 
Judges  of  what  was  the  proper  speed  under  all 
the  attending  circumstances;  that  It  was  for 
them  also  to  decide  whether  the  actual  speed 
maintained  was  material  In  Its  bearing  on 
the  proof  of  negligence;  and  that  the  plain- 
tiff was  bound  to  establish  by  a  fair  prepon- 
derance of  evidence  that  the  defendant  waa 
negligent  substantially  as  alleged  In  the  com- 
plaint 

This  charge'  was  correct.  The  defendant,  by 
Its  requests,  sought  to  make  the  cause  turn 
wholly,  as  matter  of  law,  on  the  sufficiency 
of  the  proof  offered  by  the  plaintiff  that  the 
car  approached  his  automobile  at  a  great 
and  unreasonable  rate  of  speed,  and  that 
this  was  a  material  element  In  producing  the 
accident.  The  plaintiff  claimed  that  the  col- 
lision of  his  automobile  with  the  trolley  pole 
was  due  to  the  negligence  of  the  defendant  in 
the  management  of  its  car,  and  in  the  loca- 
tion of  the  pole.  This  negligence  was  evinced, 
according  to  his  complaint,  by  failure  to  keep 
a  proper  lookout,  and  to  stop  the  car  so  as 
to  give  him  an  opportunity  to  get  his  auto- 
mobile to  a  place  of  safety,  and  to  control  or 
shut  off  the  search  light  or  to  substitute  one 
less  powerful;  by  placing  the  pole  too  near 
to  the  traveled  part  of  the  highway;  and  by 
running  the  car  at  a  dangerous  and  unlawful 
rate  of  speed.  The  rate  of  speed  might  have 
been  dangerous  and  excessive  under  all  the 
attending  circumstances,  though  it  would  not 
be  a  great,  unusual,  or  excessive  rate  under 
ordinary  conditions.  Smith  v.  Conn.  Rail- 
way &  Lighting  Co.,  67  Atl.  888.  Reasonable 
care  on  the  part  of  the  defendant  might  have 
required  the  motorman  to  stop  his  car  until 
there  had  been  a  reasonable  opportunity  to 
get  the  automobile  off  the  tracks  in  safety. 
For  the  court  to  center  the  attention  of  the 
jury  on  the  proof  made  of  the  maintenance  of 
an  unusual  rate  of  speed  and  its  consequences, 
as  necessarily  decisive  of  the  cause,  would 
have  been  misleading.  A  fact  may  be  a  ma- 
terial support  of  a  cause  of  action,  and  yet 
Its  establishment  may  not  be  essential  to  a 
recovery.  The  situation  of  the  parties  was 
a  complex  one,  and  the  duties  of  each  were 
to  be  measured  by  looking  at  it  as  a  whole. 
In  relation  to  the  point  of  the  materiality  of 
the  rate  of  speed  at  which  the  car  was  go- 
ing as  an  element  of  negligence,  the  charge 
requested,  so  far  as  supported  by  the  law, 
was  substantially  given. 

There  is  no  error.  The  other  Judges  con- 
curred. 


(80  Conn.  248) 

Appeal  of  GRAY  et  ai. 

<8npreme  Court  of  Errors  of  Connecticut.    Oct. 

22,  1907.) 

1.  Municipal  Cobpobation— Establishment 
of  Street— Proceedings— Appeal. 

The  charter  of  the  city  of  Hartford  makes 
It  the  duty  of  a  committee,  appointed  to  hear 


an  appeal  in  proceedings  for  the  laying  out  of 
a  public  street  and  apportionment  of  damages 
and  benefits,  to  apportion  the  whole  amount  of 
the  damages  and  benefits  in  case  he  finds  cause 
to  alter  the  appraisal  or  assessment.  Held,  that 
this'  involves  a  determination  by  the  committee 
of  all  questions  of  law  and  fact  raised  by  the 
appeal  essential  to  finding  whether  there  was 
cause  for  reapportionment,  and  his  report  can- 
not be  set  aside  merely  because  he  has  made 
such  rulings  upon  questions  of  law,  but  only  in 
case  of  improper  rulings. 

2.  Dedication— Acceptance. 

Questions  as  to  dedication  and  acceptance 
of  a  public  street  are  questions  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §  88.] 

3.  Municipal  Corporations  —  Establish- 
ment of  Street—  Proceedings— Appeal. 

It  is  the  purpose  of  a  remonstrance  to  the 
report  of  a  committee,  appointed  to  hear  an  ap- 
peal in  proceedings  for  the  laying  out  of  a  pub- 
lic street  and  for  apportioning  benefits  and  dam- 
ages, to  point  out  errors  in  the  rulings  or  con- 
duct of  the  committee  which  are  harmful  to 
remonstrant,  and  to  do  this  in  such  manner  that 
an  issue  of  law  or  fact  may  be  joined  thereon  in 
the  same  manner  as  in  other  pleadings. 

4.  Same. 

The  report  of  a  committee  to  hear  an  ap- 
peal in  proceedings  to  lay  out  a  public  street 
and  to  apportion  damages  and  benefits  will  not 
be  set  aside  or  recommitted  because  of  a  mere 
harmless  error  or  improper  finding  of  an  im- 
material fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  I  1181.] 

6.  Same. 

In  cases  where  the  trial  of  an  appeal  from 
proceedings  to  lay  out  a  public  street  and  ap- 
portion damages  and  benefits  is  to  a  committee, 
the  court  will  not  find  facts  either  from  eviden- 
tial facts  found  by  the  committee  or  from  testi- 
mony taken  before  tbe  committee :  the  only  facts 
to  be  found  by  the  court  in  such  a  case  being 
those  proved  on  issues  raised  on  the  remon- 
strance and  tried  to  the  court 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County ;  John  Coats,  Judge. 

Proceeding  by  the  board  of  street  com- 
missioners of  the  city  of  Hartford  for  the 
laying  out  of  a  street  and  for  apportionment 
of  damages  and  benefits.  From  a  judgment 
accepting  the  report  of  the  committee  and 
overruling  a  remonstrance  to  the  acceptance, 
Mary  W.  Cray  and  another  appeal.    Affirmed. 

Appeal  to  Hon.  John  Coats,  judge  of  the 
court  of  common  pleas  of  Hartford  county, 
for  a  reapportionment  of  damages  and  bene- 
fits for  the  laying  out  of  Gray  street,  in  the 
city  of  Hartford.  A  committee  was  appoint- 
ed to  hear  the  appeal,  who  reported  that  tbe 
original  appraisal  and  assessment  were  equi- 
table and  just,  and  refused  a  reapportion- 
ment. A  remonstrance  to  the  acceptance  of 
the  report  was  filed  by  the  appellants  and 
overruled  by"  the  judge,  who  accepted  the 
report  and  rendered  judgment  In  accordance 
with  its  findings.  The  appellants  appeal  to 
this  court 

Daniel  A.  Markham  and  Alexander  Arnott, 
for  appellants.  Arthur  L.  Shlpman,  for  ap- 
pellee city  of  Hartford.  Edward  L.  Smith, 
for  appellee  John  S.  Hunter. 

THAYER.  J.  The  first  six  assignments 
of  error  question  the  correctness  of  the  ac- 
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tion  of  Judge  Coats  In  overruling  the  remon- 
strance of  the  appellants  and  accepting  the 
report  of  the  committee.  They  may  be  con- 
sidered together. 

A  short  street  about  450  feet  in  length, 
extending  westerly  from  Sisson  avenue  to 
Evergreen  avenue,  was  laid  out  by  the  city 
of  Hartford.  John  S.  Hunter  owned  the  land 
over  which  the  westerly  165  feet  of  the  street 
was  laid,  and  also  the  adjoining  land  on  both 
sides.  The  appellants  owned  land  abutting 
on  the  street  farther  east  The  board  of 
street  commissioners,  to  whom  the  matter  of 
the  appraisal  of  damages  and  assessment  of 
benefits  resulting  from  the  layout  was  refer- 
red, found  that  Hunter  and  no  other  person 
was  damaged  by  the  layout,  and  appraised 
his  damages  at  $1,200.  They  found  that  the 
appellants,  and  no  other  persons,  were  bene- 
fited by  the  layout,  and  assessed  their  bene- 
fits at  $4,465  per  front  foot  The  amount 
thus  assessed  as  benefits  against  the  appel- 
lants is  just  equal  to  the  sum  at  which  Hunt- 
er's damages  were  appraised.  It  was  agreed 
on  the  hearing  before  the  committee  that  at 
the  time  the  street  was  laid  out  there  existed 
a  highway  by  dedication  over  the  entire 
course  of  the  layout  east  of  Hunter's  land  to 
Sisson  avenue,  and  It  was  claimed  by  the 
appellants,  but  denied  by  the  appellees,  that 
such  highway  by  dedication  also  existed  over 
the  Hunter  land  to  Evergreen  avenue  In  the 
line  of  the  layout,  and  consequently  that 
Hunter  received  no  damage,  and  the  appel- 
lants no  benefit,  from  the  layout  of  the  street 
It  is  not  claimed  on  this  appeal  that  the  ap- 
praisal and  assessment  appealed  from  were 
improper  if  no  highway  existed  over  the 
Hunter  land  at  the  time  of  the  layout. 

In  paragraph  54  of  his  report  the  com- 
mittee finds  that  the  Hunter  land  which  Is 
included  in  the  layout  of  the  street  had 
never  been  dedicated  to  or  accepted  by  the 
public,  that  the  appraisement  of  damages 
and  assessment  of  benefits  were  equitable 
and  just  and  that  the  appellants  were  not 
aggrieved  thereby.  This  Is  a  finding  direct- 
ly against  the  appellants'  contention.  The 
only  ground  of  remonstrance  to  this  para- 
graph of  the  report  was  that  the  statements 
therein  are  an  attempted  application  of  the 
law  to  the  entire  facts  of  the  case.  It  was 
made  the  duty  of  the  committee  by  the  char- 
ter of  the  city  of  Hartford,  under  which  he 
was  appointed  and  acting,  to  hear  the  appeal, 
and,  if  he  should  find  cause  to  alter  the 
appraisal  or  assessment,  to  reapportion  the 
whole  amount  of  damages  and  benefits.  This 
Involved  a  determination  by  the  committee 
of  all  questions  of  law  and  fact  raised  by  the 
appeal  essential  to  finding  whether  there  was 
cause  for  a  reapportionment  The  report 
therefore  could  not  be  set  aside  merely  be- 
cause he  had  made  such  rulings  upon  ques- 
tions of  law,  but  only  in  case  of  Improper 
rulings.  This  ground  of  remonstrance  was 
Insufficient  and  demurrable,  therefore,  be- 
cause it  failed  to  show  that  the  committee's 


ruling  was  erroneous  if  It  was  a  conclusion 
of  law.  But  we  think  It  was  a  finding  of 
fact  Questions  of  dedication  and  accept- 
ance are  questions  of  fact.  Hartford  v.  N.  T. 
&  N.  B.  R.  R.  Co.,  58  Conn.  250,  254,  22  Ad. 
37.  It  Is  now  urged,  although  the  question 
was  not  raised  by  the  remonstrance,  that  if 
It  Is  a  question  of  fact  It  is  a  conclusion  from 
other  subordinate  and  evidential  facts  found 
by  the  committee,  and  that  the  conclusion 
Is  not  warranted  by  those  facts.  Many  facts 
were  found  by  the  committee  which  doubtless 
tend  to  show  a  dedication  and  acceptance; 
but  we  cannot  from  the  facts  thus  found, 
say  that  the  conclusion  drawn  by  the  com- 
mittee was  so  Illogical  and  unsound  as  to  be 
unwarranted  by  law.  Other  grounds  of  re- 
monstrance attacked  particular  paragraphs 
of  the  committee's  finding;  some  on  the 
ground  that  the  facts  found  did  not  pertain 
to  any  Issue  in  the  case,  and  others  on  the 
ground  that  they  were  found  without  evi- 
dence or  were  contrary  to  the  evidence.  The 
remonstrance  did  not  show  that  the  appel- 
lants were  harmed  or  the  committee's  con- 
clusion affected  by  the  Impertinent  para- 
graphs nor  point  out  in  what  manner;  If  at 
all,  the  other  findings  complained  of  harmed 
them.  It  Is  the  purpose  of  a  remonstrance 
to  point  out  errors  in  the  rulings  or  conduct 
of  the  committee  which  are  harmful  to  the 
remonstrant  and  to  do  this  in  such  manner 
that  an  issue  of  law  or  fact  may  be  joined 
thereon  in  the  same  manner  as  In  other 
pleadings.  A  report  will  not  be  set  aside  or 
recommitted  because  of  a  mere  harmless  er- 
ror or  improper  finding  of  an  Immaterial 
fact  The  trial  judge  was  right  therefore  in 
overruling  the  remonstrance. 

The  appellants,  after  judgment  requested 
the  judge  to  make  a  finding  of  facts  upon  the 
issues  tried  before  the  committee  and  evi- 
dential thereto,  and  presented  a  draft  finding 
as  required  by  rule  7,  In  cases  when  the  trial 
Is  to  the  court.  The  request  was  refused, 
and  such  refusal  Is  made  the  ground  of  the 
seventh  and  only  remaining  assignment  of 
error.  In  cases  where  the  trial  is  to  a  com- 
mittee, the  court  will  not  find  facts  either 
from  evidential  facts  found  by  the  committee 
or  from  testimony  taken  before  the  commit- 
tee. Miller  v.  Welles,  23  Conn.  21,  34;  Good- 
man v.  Jones,  26  Conn.  264,  267;  Staples' 
Appeal  from  Probate,  52  Conn.  425,  427.  The 
only  facts  to  be  found  by  the  court  in  such 
a  case  are  those  proven  upon  Issues  raised 
on  the  remonstrance  and  tried  to  the  court 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(73  N.  J.  E.  117) 

POWELL  v.  YEARANCE  et  al. 

(Court  of   Chancery   of  New  Jersey.    Oct   7, 
1907.) 

1.  Appeal' and  Ebbob  —  Decisions  Review- 
able—Finality. 

A  bill  was  brought  against  the  beneficiaries 
of  a  decedent  to  impress  a  trust  on  the  devised 
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property.  A  final  decree  was  rendered  against 
one  defendant  charging  her  share  with  the  en- 
tire  amount,  but  the  decree  did  not  dismiss  the 
bill  against  any  of  the  defendants,  nor  was  there 
any  reference  therein  to  the  rights  of  the  other 
defendants.  Ttpon  appeal  by  the  one  defendant 
alone,  the  charge  placed  upon  her  share  was  di- 
minished, the  decree  reversed,  and  the  lower 
court  entered  a  decree  on  remittitur.  Held,  that 
the  decree  on  remittitur  was  final  as  to  the 
character  and  extent  of  the  appealing  defend- 
ant's liability. 
2.  Same— Persons  Concluded. 

An  to  the  defendants  not  parties  to  the  ap- 
peal the  decree  on  remittitur  was  only  inter- 
locutory. 

8.  Same. 

A  bill  was  brought  against  the  beneficiaries 
of  a  decedent  to  impress  a  trust  on  the  devised 
property,  and  a  final  decree  was  rendered  against 
ope  defendant  charging  her  share  with  the  en- 
tire amount;  bnt  the  decree  did  not  dismiss  the 
bill  against  any  of  the  defendants,  nor  was  there 
any  reference  in  the  decree  to  the  rights  of  the 
other  defendants.  Held,  that  the  decree  was  not 
final  in  favor  of  the  other  defendants. 

4.  Sake  —  Proceedings    After    Mandate  — 
Failure  to  Obet— Second  Appeal. 

A  second  appeal  will  lie  by  defendants  not 
parties  to  the  first  appeal  to  bring  up  proceed- 
ings subsequent  to  the  mandate  on  remittitur 
to  correct  errors  of  the  court  in  entering  decree 
on  the  mandate. 

5.  Sake— Parties  or  Appeal. 

While  the  general  rule  is  that  all  parties 
to  the  record  should  be  made  parties  to  an  ap- 
peal, the  question  is  one  for  the  final  determina- 
tion of  the  appellate  court. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
VOL  2,  Appeal  and  Error,  H  1795-1797.] 

6.  Trusts  —  Enforcement  —  Proceedings  — 
Sufficiency  of  Decree. 

On  a  bill  to  impress  a  trust  on  devised 
property  to  the  value  of  a  house  and  lot  which 
certain  of  the  devisees  promised  decedent  to 
convey  to  complainant,  a  decree  of  specific  per- 
formance is  not  necessary;  but  a  decree  char- 
ging the  respective  shares  of  the  devisees  for 
payment  of  the  amounts  respectively  due  may 
be  made. 

7.  Sake— Constructive   Trusts— Breach  of 
Agreement  with  Testator. 

Where  a  trust  is  impressed  upon  devised 

groperty  to  enforce  the  performance  of  a  promise 
]  the  testator  subject  to  which  it  was  intended 
to  be  devised,  it  is  npon  the  ground  of  fraud 
in  holding  the  property  free  from  the  effect  of 
the  promise,  from  which  a  trust  ex  maleficio 
arises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §5  148-150.] 

&  Same— Estate  Devised  Upon  Promise  of 
Legatee— Effect  on  Other  Legatees. 
Where  a  promise,  on  the  faith  of  which  an 
estate  is  devised  to  persons  severally,  is  made 
by  one  of  the  devisees,  the  other  beneficiaries 
do  not  hold  their  shares  subject  to  the  promise, 
as  otherwise  one  beneficiary  would  be  enabled 
thereby  to  deprive  the  rest  of  their  benefit  by 
setting  up  a  secret  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47.  Trusts,  $  149.] 

9.  Same— Statute  of  Frauds  and  of  Wills 
— Nature  of  Relief. 

The  statutes  of  frauds  and  of  wills  are 
operative  in  equity,  and  relief  from  them,  where 

Jiroperty  subject  to  a  trust  is  retained  free 
rom  the  trust,  is  upon  the  principle  that  stat- 
utes to  prevent  frauds  are  not  to  be  used  as  in- 
struments of  fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47.  Trusts,  §  141.] 


Bill  by  William  Powell,  administrator, 
against  Lillie  E.  Yearance,  George  D.  Ran- 
dall's executors,  and  others,  to  Impress  a 
trust  on  devised  property.  Dismissed  ex- 
cept as  to  defendants  Yearance  and  the  ex- 
ecutors. 

The  original  bill  in  this  case  was  filed 
on  November  22, 1893,  by  Mrs.  Powell  against 
the  executors  of  the  will  of  George  D.  Ran- 
dall, and  also  against  his  children,  Mrs. 
Yearance,  Edith,  and  Frederick  L„  devisees 
and  legatees  of  his  residuary  estate  under 
his  will.  By  an  amendment  to  the  bill, 
filed  June  15,  1894,  the  three  infant  children 
of  Frederick  L.  Randall,  who  had  also  an 
Interest  in  the  residuary  estate,  were  made 
parties.  The  general  object  of  the  bill  was 
to  Impress  a  trust  in  favor  of  Mrs.  Powell, 
on  the  property  left  by  Mr.  Randall  to  his 
children  and  grandchildren,  by  reason  of  a 
parol  promise  alleged  to  have  been  made 
by  two  of  the  three  children  (Mrs.  Year- 
ance and  Edith),  by  reason  of  which  promise 
the  testator  was  induced  to  execute  bis  will 
without  Inserting  a  provision  in  favor  of 
the  complainant,  Mrs.  Powell,  by  which  she 
should  receive  (on  certain  conditions)  $4,500 
from  the  estate.  Payment  of  the  $4,500  as 
a  charge  upon  the  entire  estate  is  sought. 

The  will,  after  directing  payment  of  debts 
and  a  specific  devise  of  a  house  in  Clinton 
avenue,  or  the  proceeds  of  its  sale,  to  his  two 
daughters,  devises  the  remainder  of  tes- 
tator's estate  as  follows:  The  income  of 
one-third  to  his  daughter  Mrs.  Yearance 
during  her  life,  and  the  income  of  one- 
third  to  his  son  Frederick  during  his  life, 
while  the  remaining  one-third  is  devised  and 
bequeathed  absolutely  to  his  daughter  Edith 
on  reaching  24  years  of  age;  the  income 
to  be  paid  to  her  by  the  executors  until  that 
time.  On  Mrs.  Yearance's  death  leaving  Is- 
sue, the  one-third  vested  In  her  for  life  goes 
to  her  children  absolutely,  and  on  her 
death  without  issue  one-half  of  this  third 
Is  to  go  to  the  daughter  Edith  absolutely  at 
24,  the  remainder  to  the  children  of  Fred- 
erick equally,  payable  to  them  severally  on 
reaching  24.  No  express  devise  or  bequest 
Is  made  of  the  principal  of  the  one-third 
of  the  estate  vested  in  Frederick  for  life, 
and  as  to  this  the  testator  seems  to  have 
died  Intestate. 

The  defendants  Mrs.  Yearance  and  Edith 
answered,  denying  the  promise  to  the  testa- 
tor, alleged  to  have  been  made  by  them, 
and  the  executors  answered  separately,  put- 
ting complainant  to  proof  of  her  case.  The 
defendants  Frederick  L.  Randall  and  his 
three  infant  children  were  served  with  pro- 
cess, bnt  no  appearance  or  answer  was  filed 
by  or  on  behalf  of  either  of  them,  nor  was 
any  decree  pro  confesso  taken  against  them 
at  the  time  of  the  hearing  in  June,  1896, 
before  Vice  Chancellor  Reed,  on  the  amend- 
ed bill  and  answer.  On  this  hearing  the  ex- 
ecutors and  the  answering  defendants  alone 
appeared  to  defend.    Upon  the  proofs  sub- 
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mltted,  the  Vice  Chancellor  found  that  the 
alleged  promise  was  established  as  against 
the  defendant  Mrs.  Yearance,-  and  on  De- 
cember 22,  1896,  a  final  decree  was  advised, 
reciting  that  complainant  was  entitled  to 
the  relief  sought  by  her  bill  against  Mrs. 
Yearance,  and  directing  that  Mrs.  Yearance 
(within  a  time  fixed)  convey  to  the  com- 
plainant a  house  and  lot  described  In  the 
bill,  or  that,  In  default  she  pay  complain- 
ant the  whole  amount,  $4,500,  and  that  until 
so  paid  the  executors  pay  to  complainant 
any  moneys  Mrs.  Yearance  was  entitled  to 
In  the  estate,  towards  payment,  until  fully 
satisfied.  Decision  as  to  the  question  of 
Interest  on  the  $4,500  was  reserved. 

The  learned  Vice  Chancellor  In  his  con- 
clusions stated  that  there  was  no  proof  of 
any  promise  valid  or  binding  on  the  daughter 
Edith,  and  that  no  decree  could  be  made 
against  her  share  of  the  estate.  The  final 
decree,  however,  did  not  dismiss  the  bill 
either  against  her  or  against  any  of  the  other 
defendants;  nor  was  there  in  the  decree  any 
reference  to  their  rights.  Mrs.  Yearance  ap- 
pealed from  this  final  decree,  and  on  the 
appeal  the  complainant,  as  the  sole  respond- 
ent, and  Mrs.  Yearance,  as  the  sole  appel- 
lant, were  the  only  parties.  Mrs.  Powell  did 
not  appeal  from  the  decree  because  of  failure 
to  hold  the  other  defendants.  On  this  ap- 
peal, the  Court  of  Errors  and  Appeals, 
after  full  examination  of  the  proofs  ([1897] 
55  N.  J.  Eg.  577,  37  Atl.  735),  also  reached 
the  conclusion  that  Mrs.  Powell  was  enti- 
tled to  a  decree  against  Mrs.  Yearance, 
charging  her  share  of  the  estate,  but  only 
to  the  extent  of  her  share  of  the  $4,500, 
instead  of  the  whole  amount,  and,  in  so 
far  as  it  charged  her  with  more,  the  decree 
was  said  to  be  wrong.  The  Court  of  Ap- 
peals, however,  did  not  Itself  direct  the  form 
of  decree  to  be  drawn,  and  on  June  28,  1897, 
a  decree  was  made  on  appeal,  reversing  the 
decree  in  chancery  and  remitting  the  record 
and  proceedings  to  this  court,  "to  the  end 
that  a  decree  may  be  made  by  said  court  in 
conformity  with  the  opinion  of  this  court." 
In  reference  to  complainant's  right  to  com- 
pel payment  of  the  residue  of  the  bequest 
from  those  entitled  to  the  other  shares,  the 
opinion  of  the  court  by  Mr.  Justice  Collins 
says  (55  N.  J.  Eq.  580,  37  Atl.  735)  that,  as 
the  devisees  of  these  shares  were  not  before 
the  court,  It  was  precluded  from  examining 
and  determining  the  question.  The  opinion, 
however,  said  upon  this  point  that  the  Vice 
Chancellor  in  his  opinion  assumed  that  there 
could  be  no  claim  against  the  other  devi- 
sees, In  the  absence  of  promises  by  them,  re- 
spectively, but  that  there  were  decisions 
holding  otherwise,  in  cases  like  the  pres- 
ent, and  that  they  proceeded  on  the  theory 
that  one  of  several  devisees  of  a  class  rep- 
resents all,  and  that  where  a  testator  ex- 
ecutes bis  will  on  the  faith  of  a  promise 
that  some  trust  will  be  performed,  made  by 
one  of  the  class  on  behalf  of  all,  it  is  fraud 


for  the  others  to  claim  the  devise  without 
showing  the  burden.  And  It  was  further  de- 
clared In  the  opinion  that,  should  the  Court 
of  Chancery  adhere  to  the  view  of  the  Vice 
Chancellor,  Mrs.  Powell  might  present  the 
question  by  appeal.  The  proceedings  In 
this  court  subsequent  to  the  remittitur  were 
as  follows:  On  February  15,  1899,  Mrs. 
Frederick  L.  Randall  was  appointed  guard- 
Ian  ad  litem  for  her  children,  the  three  in- 
fant defendants.  Mrs.  Powell  died  in  Janu- 
ary, 1901,  and  the  suit  was  revived  in  the 
name  of  her  husband  as  her  administra- 
tor. In  June,  1901,  a  decree  pro  confesso 
was  taken  against  the  defendant  Frederick 
L.  Randall,  and  on  January  18,  1904,  after 
notice  to  all  the  defendants,  the  decree  on 
remittitur  was  settled.  This  final  decree 
on  remittitur,  entered  on  January  18,  1904, 
recited  that,  In  conformity  with  the  obedi- 
ence to  the  decree  of  the  Court  of  Errors 
and  Appeals,  It  was  decreed  that  Mrs.  Year- 
ance pay  to  the  complainant,  as  administrat- 
or of  Mrs.  Powell,  within  20  days,  the  sum  of 
$1,500,  with  interest  from  March  13,  1899, 
and  costs,  and  that  until  said  amount  was 
fully  paid  and  satisfied  the  executors  of 
Mr.  Randall  pay  to  complainant  all  moneys 
which  Mrs.  Yearance  might  be  entitled  in  the 
estate.  The  decree  further  recited  that  the 
Court  of  Errors  and  Appeals  was  of  opinion 
that  there  might  be  an  equal  liability  on  the 
part  of  the  other  devisees  who  were  parties 
defendant  to  the  suit,  but  that  this  ques- 
tion was  not  determined,  because  said  par- 
ties defendant  were  not  parties  to  the  ap- 
peal, and  that  a  decree  pro  confesso  bad 
been  taken  against  Frederick  Randall,  one 
of  the  defendants,  and  then  ordered  that 
the  cause  be  set  down  for  hearing  and  argu- 
ment upon  the  pleadings  and  proofs  as  al- 
ready taken  and  filed  in  the  cause,  and  on 
such  further  proofs  as  the  guardian  ad 
litem  of  the  Infant  defendants  might  offer, 
"to  the  end  that  it  may  be  determined  If 
there  be  any  liability  to  said  complainant  on 
the  part  of  the  defendants,  the  children  and 
grandchildren  of  the  testator,  other  than 
Mrs.  Yearance  (naming  them),  or  any  of 
them,  and,  if  there  be  such  liability,  what 
and  how  much  and  how  chargeable,  payable, 
and  distributable  between  said  defendants, 
and  that  such  order  or  decree  may  be  made 
In  the  premises  as  may  be  conformable  to 
equity  and  good  conscience."  No  appeal  waa 
taken  from  this  decree  as  not  made  In  con- 
formity with  the  opinion  of  the  Court  of  Er- 
rors and  Appeals,  but  such  objection  Is  now 
made  by  the  defendants  upon  the  hearing  be- 
fore me,  pursuant  to  the  final  decree.  The 
further  objection  Is  made  that  the  first  final 
decree  entered  in  June,  1896,  directing  Mrs. 
Yearance  to  pay  the  entire  amount  claimed, 
and  failing  to  direct  any  payment  by  any 
other  defendant,  is  a  final  decree  adjudicat- 
ing in  favor  of  the  other  defendants  the  claim 
now  made. 
Other  defenses  are  raised,  viz.:   First,  that 


Digitized  by 


Google 


N.J.) 


POWELL  t.  YEARANCE. 


895 


under  established  practice  no  decree  at  all 
can  be  made  on  the  proofs  other  than  a  de- 
cree against  Mrs.  Yearance  for  specific  per- 
formance of  a  contract  to  convey  the  Bruns- 
wick Street  lot ;  and,  second,  that  the  proofs 
taken  fall  to  establish  any  legal  promise  or 
liability  on  the  part  of  the  defendants,  other 
than  Mrs.  Yearance,  the  proofs  being  purely 
oral  and  therefore  of  no  effect  or  validity 
under  the  statute  of  frauds  and  the  statute 
relating  to  wills.  No  proofs  have  been  tak- 
en on  this  hearing  other  than  those  taken 
on  the  original  hearing  before  Vice  Chan- 
cellor Reed,  and  considered  by  him  and  by 
the  Court  of  Appeals.  On  behalf  of  Mrs. 
Yearance,  it  was  suggested  at  the  argument 
that  the  decree  on  remittitur  was  inequi- 
table as  against  her,  in  that  It  directed  the 
payment  of  the  entire  sum  of  $1,500  and  In- 
terest out  of  the  income  payable  to  her,  in- 
stead of  out  of  the  principal  Invested  for 
her  benefit  for  life. 

John  R.  Hardin,  for  complainant  Francis 
Child,  for  defendants. 

EMERY,  V.  C  (after  stating  the  facts  as 
above).  On  the  questions  argued  or  stated 
at  the  hearing  before  me,  I  reach  the  follow- 
ing conclusions: 

First  As  to  the  defendant  Mrs.  Yearance, 
the  decree  entered  on  remittitur  in  this  case 
Is,  for  the  purposes  of  this  hearing,  a  final 
decree  as  to  the  character  and  extent  of  her 
liability,  and  of  the  liability  or  charge  upon 
the  share  of,  or  Interest  In,  the  Randall  es- 
tate to  which  she  Is  entitled. 

Second.  As  to  the  defendants  other  than 
Mrs.  Yearance,  the  original  final  decree  of 
the  Court  of  Chancery,  directing  that  the 
whole  amount  claimed  by  the  complainant 
be  charged  upon  the  share  of  the  defendant 
Yearance  In  the  Randall  estate,  is  not  a  final 
adjudication  In  favor  of  the  defendants  other 
than  Mrs.  Yearance,  whose  shares  In  the  es- 
tate were  sought  to  be  charged.  There  was 
no  dismissal  of  the  bill  as  against  these  de- 
fendants other  than  Mrs.  Yearance,  claiming 
interests  In  the  Randall  estate,  nor  was  there 
any  decree  discharging  the  executors  from 
any  payments  other  than  out  of  Mrs.  Year- 
ance's  share.  In  the  absence  of  any  express 
adjudication  or  decree  in  favor  of  the  other 
defendants  by  dismissal  of  the  bill  as  to  them, 
or  otherwise,  any  discharge  of  these  defend- 
ants from  further  liability  on  the  bill  could 
only  be  indirect  or  by  way  of  inference  from 
the  decree,  and  was  subject  to  any  change  or 
modification  which  might  be  made  on  ap- 
peal from  the  decree. 

As  to  the  modifications  of  the  decree  which 
were  made  by  the  Court  of  Errors  and  Ap- 
peals, I  must  take  the  final  decree  entered 
January  IS,  1904,  on  remittitur,  on  notice  to 
all  parties,  as  conclusive  for  the  purposes  of 
this  hearing.  Inasmuch  as  the  defendants 
other  than  Mrs.  Yearance  were  not  made 
parties  to  the  appeal  and  were  not  heard  In 
that  court  as  to  the  reversal  of  the  decree  In 


chancery,  or  the  form  of  decree  to  be  entered 
on  appeal,  the  decree  of  January  18,  1904,  Is 
probably,  as  to  them,  only  an  Interlocutory 
decree  made  before  final  hearing  and  in  the 
course  of  this  suit,  and  as  such,  under  our 
practice  declared  to  be  settled  in  Pennington 
v.  Todd  (Err.  &  App.  1890)  47  N.  J.  Eq.  569, 
21  Atl.  297,  11  L.  R  A.  589,  24  Am.  St  Rep. 
419,  may  be  subject,  after  final  decree  on  this 
hearing,  to  review  by  the  Court  of  Errors  and 
Appeals,  In  respect  to  its  being  a  proper  con- 
struction of  its  opinion.  Even  as  to  parties 
to  the  appeal  and  bound  by  the  decree  on  ap- 
peal, the  rule  is  that  a  second  appeal  will  lie 
to  bring  up  proceedings  subsequent  to  the 
mandate  on  remittitur,  and  this  may  Involve 
the  question  whether  the  decree  follows  the 
direction  of  the  appellate  court  2  Foster, 
Fed.  Prac.  (3d  Ed.)  I  519,  citing,  Inter  alia, 
Stewart  v.  Salamon  (1878)  97  U.  S.  361,  24 
L.  Ed.  1044,  where  Chief  Justice  Walte  says 
on  the  subject:  "An  appeal  will  not  be  en- 
tertained by  this  court  from  a  decree  entered 
in  the  circuit  or  other  inferior  court  In  ex- 
act accordance  with  our  mandate  upon  a 
previous  appeal.  Such  a  decree,  when  en- 
tered, Is,  in  effect  our  decree,  and  the  appeal 
would  be  taken  from  ourselves  to  ourselves. 
If  such  an  appeal  Is  taken,  however,  we  will, 
upon  the  application  of  the  appellee,  examine 
the  decree  entered,  and,  if  it  conforms  to  the 
mandate,  dismiss  the  case,  with  costs.  If 
It  does  not  the  case  will  be  remanded  with 
appropriate  directions  for  the  correction  of 
the  error."  This  review  on  second  appeal, 
for  the  purpose  of  correcting  any  error  of 
the  subordinate  court  In  entering  the  decree 
on  the  mandate,  Is  specially  necessary  In 
cases  like  the  present,  where  the  remittitur 
on  appeal  did  not  expressly  state  the  terms 
of  the  decree,  but  directed  that  It  be  entered 
In  conformity  with  the  opinion  filed.  There 
can  be  no  question,  I  think,  that  the  defend- 
ants not  parties  to  the  appeal  may  by  ap- 
peal question  the  correctness  of  the  decree 
entered  on  remittitur,  If  It  Is  claimed  to  af- 
fect them.  The  general  rule  is  that  all  par- 
ties to  the  record  who  may  be  affected  by 
the  reversal  of  a  decree  should  be  made  par- 
ties to  the  appeal.  Davis  v.  Mercantile  Trust 
Co.  (1893)  152  U.  S.  590,  593,  14  Sup.  Ct  693, 
38  L.  Ed.  563,  and  I  think  that  If  applica- 
tion had  been  made,  the  Court  of  Appeals 
might  have  required  the  defendants  other 
than  Mrs.  Yearance  to  be  made  parties,  for 
the  reason  that  as  the  decree  directed  that 
she  should  pay  the  whole  amount  originally 
claimed  by  the  complainant  from  all  defend- 
ants, and  the  complainant,  who  was  entitled 
to  but  one  payment  did  not  appeal  from  that 
decree,  their  interests  would  or  might  be  af- 
fected by  any  reversal  or  modification  which 
would  leave  the  complainant  free  to  further 
pursue  them,  as  she  has  now  done.  But  the 
question  of  necessary  parties  on  any  appeal 
is  one  for  the  final  judgment  of  the  court  of 
appeal,  and  the  only  practical  effect  of  a  de- 
cision in  appeal,  without  all  the  parties  In- 
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terested  being  parties  to  the  appeal,  would 
seem  to  be  that,  on  a  subsequent  appeal  by 
persons  not  parties  to  the  previous  appeal, 
the  questions  decided  In  the  appellate  court 
may  be  open  for  a  second  argument.  On  this 
branch  of  the  case  I  conclude  therefore  that, 
as  to  the  defendants  other  than  Mrs.  Year- 
ance,  the  question  whether  their  shares  or 
interest  In  the  Randall  estate  are  charged 
with  the  payment  of  the  sum  claimed  by 
complainant  (and  not  charged  on  the  Mrs. 
Yearance  share)  is  stm  open  for  final  deter- 
mination, and  that  under  the  decree  of  Jan- 
uary 18,  1904,  the  proofs  previously  taken 
are  to  be  considered. 

Third.  The  objection  that,  upon  the  proofs, 
no  decree  can  be  made  other  than  a  decree 
for  specific  performance  against  Mrs.  Year- 
ance of  the  Brunswick  street  lot,  and  that  this 
Is  the  only  decree  to  which  complainant  is 
entitled  on  these  proofs,  must  be  overruled, 
so  far  as  it  Is  relied  on  as  a  legal  or  formal 
objection  to  a  decree  other  than  one  of  spe- 
cific performance  on  such  proofs.  This  is 
upon  the  ground  that  the  decision  on  appeal 
in  Powell  v.  Yearance  has  the  force  of  a 
precedent,  which  settles  as  a  matter  of  law 
and  practice  that  on  a  bill  of  this  character, 
supported  by  these  proofs,  a  decree  charging 
the  respective  shares  of  the  legatees  In  the 
hands  of  the  executors,  for  payment  of  the 
amounts  respectively  due,  can  be  made.  In 
reference  to  this  objection,  It  may  be  further 
observed  that  the  bill  specifically  prayed 
such  payment,  and  did  not  pray  specific  per- 
formance; that  the  decree  for  conveyance 
originally  directed  by  the  Court  of  Chancery, 
practically  made  the  conveyance  an  optional 
method  of  payment,  and  was  so  construed  by 
the  Court  of  Appeals;  and  that  the  decree 
or  remittitur  (by  which  I  am  concluded)  di- 
rected payment  of  a  proportionate  amount, 
without  any  option  for  conveyance,  this  fea- 
ture of  the  original  decree  being  omitted. 

Fourth.  On  the  facts  of  the  case  appear- 
ing by  the  proofs,  I  reach  the  same  conclu- 
sions as  those  arrived  at  by  Vice  Chancellor 
Reed  and  by  the  unanimous  opinion  of  the 
Court  of  Errors  and  Appeals,  viz.:  That  the 
testator  desired  to  alter  his  will,  which  had 
been  prepared  for  signing,  so  as  to  devise 
to  Mrs.  Powell  a  house  which  he  then  sup- 
posed he  owned  as  part  of  his  estate,  and, 
on  being  informed  that  this  could  not  be 
done  because  Mrs.  Yearance  owned  the  house, 
he  then  proposed  to  change  his  will  so  as  to 
give  Mrs.  Powell  the  sum  of  $4,500,  which 
he  then  fixed  as  the  value  of  the  house;  that 
Mrs.  Yearance,  with  the  object  of  inducing 
him  to  sign  the  will  as  drawn,  and  not  to 
delay  signing  for  the  purpose  of  making  the 
change,  assured  him  that  this  would  be  all 
right  And  I  find  that  the  will  was  signed  as 
drawn,  on  the  faith  of  this  assurance.  This 
assurance  was  not  made  in  the  presence  of  any 
of  the  other  devisees,  and  their,  first  knowl- 
edge or  information  of  It  was  after  testator's 
death.    This  assurance,  as  I  further  find,  was 


given,  not  with  any  object  or  purpose  of  tak- 
ing any  future  advantage,  but  solely  for  the 
reason  that  Mrs.  Yearance  and  all  the  parties 
then  present  believed  the  physical  condition 
of  the  testator  to  be  such  as  to  render  dan- 
gerous any  delay  in  the  execution  of  the  will 
for  the  purpose  of  making  the  change. 

Fifth.  That  a  promise  or  assurance  thus 
made  Impressed  on  the  share  of  the  estate 
coming  to  Mrs.  Yearance  a,  trust  for  the  pur- 
pose of  carrying  out  the  promise,  by  the  pay- 
ment of  her  proportionate  share,  was  final- 
ly decided  on  the  appeal  In  this  cause,  and 
settled  as  the  law  of  the  state.  The  question 
left  open  and  undecided  is  whether,  as  to  the 
other  devisees-  and  legatees  entitled  to  shares 
In  the  estate,  the  promise  of  Mrs.  Yearance, 
one  of  the  beneficiaries,  and  the  testator's  re- 
liance on  It,  by  leaving  out  of  his  will  a  di- 
rection for  payment  of  the  $4,500,  to  which 
all  of  the  shares  would  have  been  subsequent 
or  subject,  Impresses  a  trust  upon  the  shares 
of  the  estate  other  than  those  of  Mrs.  Year- 
ance. Trusts,  in  cases  of  this  character,  are 
Impressed  on  the  ground  of  fraud,  actual  or 
constructive,  and  the  basis  or  ground  upon 
which  fraud  is  Imputed  is  that  of  holding  the 
estate  of  testator  against  conscience.  It  Is 
not  based  necessarily  on  any  Imputation  of 
fraud,  or  intention  to  defraud,  at  the  time  of 
making  the  promise,  but  of  afterwards  hold- 
ing, or  attempting  to  hold,  the  estate,  as  if 
the  promise,  on  which  the  estate  was  received 
in  its  original  condition,  had  not  been  made. 
The  fraud  consists  In  holding,  or  attempting 
to  hold,  the  estate  free  from  the  effect  or  ob- 
ligation of  a  promise,  subject  to  which  It  was 
intended  to  be  devised  and  received,  and 
which  It  is  obligatory  in  conscience  to  carry 
out  Where  the  estate  or  Interest  therein  is 
thus  received  by  the  person  who  made  the 
promise,  the  attempt  to  hold  the  estate  with- 
out performing  the  promise  is  an  actual  fraud, 
for  the  reason  that  the  recipient  having  ac- 
tually made  the  promise,  knows  personally  of 
the  obligation,  and  Is  guilty  of  actual  fraud 
in  holding,  or  attempting  to  hold,  the  estate 
without  performing  the  promise,  so  far  as  his 
interest  in  the  estate  extends.  As  to  such 
promisor,  It  is  clearly  not  a  question  of  modi- 
fying or  cutting  down  plain  and  ambiguous 
devises  In' a  will  by  parol  evidence  or  unat- 
tested papers,  in  violation  of  the  statute  of 
frauds  or  of  wills,  for  the  devise  to  the  prom- 
isor is  not  modified,  but  he  is  dealt  with  as 
a  holder  by  fraud  of  property  under  the  will; 
and  a  trust  ex  maleflcio  Is  raised  from  these 
facts.  Williams  v.  Vreeland  (Runyon,  Ch. 
1880)  32  N.  J.  Eq.  136;  In  re  Will  of  O'Hara 
(1884)  95  N.  Y.  403,  47  Am.  Rep.  63,  and  cases 
cited  at  pages  413  and  414  of  95  N.  Y. 
And  where  the  promise  or  assurance,  on  the 
faith  of  which  an  estate  or  Interest  is  de- 
vised to  two  or  more  persons,  as  joint  ten- 
ants, is  made  by  one  of  the  joint  tenants, 
the  trust  is  enforced  against  all,  on  the 
ground  that  In  relation  to  «n  estate  thus 
jointly  devised  the  promise  of  one  joint  ten- 
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ant  binds  all  equally.  In  re  Will  of  0*Hara, 
86  N.  Y.  413,  47  Am.  Rep.  53,  and  cases  there 
cited.  As  all  the  joint  tenants  must  bold 
equal  and  the  same  estates,  and  the  estate 
of  all  the  Joint  tenants  was  devised  on  the 
promise  of  one,  and  all  got  their  rights 
through  the  promise  of  one,  It  must  follow 
that  the  joint  estate  held  equally  by  all  Is 
affected  by  the  promise  of  one,  and  the  re- 
tention of  the  estate  on  their  part,  after  In- 
formation or  proof  of  the  fraud  of  their  Joint 
tenant,  becomes  fraud  on  their  part. 

But  where  the  devise  or  bequest  is  to  sev- 
eral persons,  either  severally  or  as  tenants 
In  common,  and  not  as  Joint  tenants,  and 
some  of  the  tenants  have  had  nothing  to  do 
with  the  making  of  the  will,  other  and  differ- 
ent considerations  arise,  and  a  distinction  has 
been  made.  As  to  such  devisees  or  legatees 
receiving  estates  by  a  will,  the  case  Involves 
the  application  both  of  the  statute  of  wills 
and  the  statute  of  frauds,  and  the  decisions 
seem  to  be  almost  unlformally  that,  where 
the  interest  claimed  to  be  charged  is  devised 
or  bequeathed  in  severalty  or  In  common,  the 
beneficiary  does  not  in  equity  hold .  the  es- 
tate as  bound  by  the  obligations  or  assurances 
to  the  testator  of  another  beneficiary  or  ten- 
ant in  common.  It  is  considered  that  to  give 
effect  to  such  assurance  would  contravene  the 
statute  of  wills,  and  would  entitle  one  bene- 
ficiary to  deprive  the  rest  of  their  benefits, 
by  setting  up  a  secret  trust  Tee  v.  Ferris 
(Wood,  V.  O.,  Eng.  Ch.  1856)  2  Kay  &  J.  857; 
Robotham  v.  Dunnett  (Malms,  V.  0.,  1878)  L. 
R.  8  Cb.  Div.  430;  In  re  Will  of  O'Hara,  95 
N.  Y.  413,  47  Am.  Rep.  53.  Trusts  based  on 
the  actual  fraudulent  conduct  of  a  person 
In  the  procuring  of  a  devise  either  to  himself 
alone,  or  to  himself  and  others,  stand  upon  a 
different  ground,  and  the  settled  rule  in  such 
cases  Is  that  the  Interests  thus  obtained  by  a 
third  person  by  means  of  the  fraud  of  anoth- 
er cannot  be  retained.  Brldgeman  v.  Green 
(Ld.  Hardwlcke,  Ch.)  2  Ves.  627,  and  Hugue- 
nln  v.  Barclay  (Ld.  Eldon,  1807)  14  Ves.  273,  In 
which  Interests  or  estates  in  remainder  were 
granted  or  devised  to  members  of  the  family 
of  the  person  guilty  of  fraud  in  procuring  the 
estate,  are  the  leading  cases  on  this  point. 
In  Hooker  v.  Axford  (1875)  33  Mich.  453,  the 
devise  by  the  testatrix  was  to  two  persons, 
an  attorney  and  a  third  person  named  by  the 
attorney,  upon  a  secret  trust  for  the  husband 
of  the  testatrix.  It  does  not  appear  by  the 
report  whether  the  estate  was  held  In  com- 
mon or  In  Joint  tenancy,  but  It  was  satisfac- 
torily proved  that  the  devisees  were  intended 
to  be  trustees,  and  that  the  third  person  had 
recognized  the  trust  In  this  case  the  one- 
half  of  the  legal  title  devised  to  the  third 
person  was  held,  under  the  facts  proved,  to 
be  subject  to  the  trust,  in  favor  of  the  hus- 
band, although  this  grantee  had  nothing  to 
do  with  procuring  the  devise;  but  this  dev- 
isee was  apparently  a  stranger  to  the  tes- 
tatrix, and  the  case  cannot  be  considered  as 
authority  for  Imposing  a  trust  upon  the 
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shares  of  a  testator's  estate  given  In  several- 
ty to  his  children,  by  reason  of  promises  of 
another  child,  of  which  they  had  no  knowl- 
edge. The  statutes  of  frauds  and  of  wills 
are  operative  In  equity,  and  the  relief  from 
them,  in  cases  of  this  general  character,  Is 
upon  the  equitable  principle  that  statutes  to 
prevent  frauds  are  not  to  be  used  as  instru- 
ments of  fraud ;  and,  where  the  grant  of  the 
estate  was  not  procured  by  actual  fraud  on 
the  testator,  the  only  basis  of  Imputing  fraud 
is  In  the  holding  of  an  estate  under  the  will, 
after  proof  that  the  testator  gave  the  estate, 
Intending  or  supposing  that  it  would  be  charg- 
ed with  a  burden  or  trust.  But  the  statute 
of  wills  covers  such  cases  by  expressly  defin- 
ing the  character  of  proofs  required. 

Treating  the  question  as  an  open  one  on 
this  hearing,  I  should  advise  therefore  that 
the  proof  of  the  trust  alleged  Is  not  made  out 
against  the  defendants  other  than  Mrs.  Year- 
ance  by  competent  evidence.  But  the  ques- 
tion as  to  these  defendants  seems  to  be  con- 
trolled In  this  court  by  the  opinion  of  Vice 
Chancellor  Reed  on  the  original  hearing.  In 
his  opinion  he  holds  the  shares  of  the  other 
tenants  In  common  Frederick  and  Edith,  not 
chargeable  with  any  trust,  because  there  was 
not,  on  the  part  of  either,  toward  the  testator, 
any  promise  or  conduct  on  which  he  relied 
In  leaving  the  will  unaltered.  On  the  point 
of  this  necessity  of  personal  fraud,  and  that 
they  were  not  bound  by  Mrs.  Yearance's 
fraud,  this  decision  is  a  precedent  The  sug- 
gestion of  the  Court  of  Errors  and  Appeals 
In  reference  to  their  liability  entitled  the 
complainant  to  a  further  consideration  of  the 
question  in  this  court,  and  especially  as  the 
authorities  were  not  specifically  referred  to 
in  the  opinion  In  either  court 

On  such  further  consideration,  I  follow  the 
decision  of  Vice  Chancellor  Reed  as  a  prece- 
dent controlling  my  decision,  and  based  on 
sound  reason  and  equity,  and  will  advise  the 
dismissal  of  the  bill  as  to  the  defendant  dev- 
isees other  than  Mrs,  Yearance  and  the  ex- 
ecutors. 

(OS  Pa.  688) 
FIRST  NAT.  BANK  OF  YORK  v.  DIEHL 
et  al. 

(Supreme    Court    of    Pennsylvania.      June   4, 

1907.) 
Bills  and  Notes— Release  of  Indobsebb. 

A  payee  of  a  note  of  a  corporation  agreed 
with  one  of  the  several  indorsers  thereon  that, 
if  he  would  pay  the  note  as  soon  as  possible 
within  60  days,  other  notes  would  be  extended, 
the  agreement  did  not  release  the  other  indors- 
ers where  the  note  was  duly  protested  and  no- 
tice thereof  given. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  5  716.] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  the  First  National  Bank  of 
York  against  S.  K.  Dlehl  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 
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The  court  charged  as  follows:  "We  have 
tried  an  Important  case  in  a  very  short  time 
by  means  of  an  agreement  between  counsel 
by  which  they  have  admitted  all  the  facts 
In  the  case.  A  promissory  note  was  signed 
by  the  carriage  company,  and  the  note  in- 
dorsed for  $5,000  and  discounted  In  the  First 
National  Bank  of  York.  It  was  Indorsed  by 
a  number  of  lndorsers,  among  whom  were 
the  four  parties  defendant  in  this  case, 
namely,  W.  J.  Relder,  N.  S.  Brillhart,  S.  K. 
Dlehl,  and  J.  Fletcher  Lutz.  The  parties 
hare  agreed  upon  the  facts  contained  In  the 
paper  which  has  been  offered  by  the  plain- 
tiffs in  evidence,  from  which  it  appears  that 
the  bank  granted  time  to  W.  C.  Koller,  who 
was  president  of  the  carriage  works  and  al- 
so an  indorser  on  the  note,  amounting  in  all 
to  nearly  a  year,  and  that  he  was  the  presi- 
dent of  the  company  to  which  they  gave  this 
extension  of  time.  [A  matter  of  law  is 
raised  In  those  admissions  as  to  the  effect 
of  giving  time  upon  this  note,  and  the 
court  has  been  asked  to  instruct  the  jury 
that  by  giving  that  time  the  bank  prevented 
Itself  from  suing  the  company  and  Mr.  Hol- 
ler during  the  time  of  extension  given,  and 
by  that  act  the  law  discharged  the  sureties 
on  this  note,  four  of  whom  are  in  this  case 
as  defendants,  whose  names  I  have  stated. 
We  are  of  the  opinion  strongly  that  the  ac- 
tion to  the  bank  in  this  case  was  such  as 
to  prevent  their  recovering  In  this  action 
against  these  lndorsers  who  were  sureties 
on  this  note.  They  were  lndorsers  only  for 
accommodation,  and  not  for  value.  The  Su- 
preme Court  has  decided  that  in  such  cases 
the  extension  of  time  is  a  discharge  of  the 
surety,  and  we  are  compelled  to  hold  that 
opinion  in  this  case.  We  think  that  the  law 
applies  in  this  case,  and  we  therefore  in- 
struct the  jury  that  their  verdict  should  be 
for  the  defendants.  While  they  have  pro- 
duced a  note  In  evidence  upon  which  they 
have  shown  a  prima  facie  case  on  which 
they  could  recover  a  verdict,  the  defendants 
have  produced  evidence  which  is  a  perfect 
defense,  and  to  that  there  has  been  no  an- 
swer. Therefore  it  will  be  for  the  Jury  to 
find  a  verdict  in  favor  of  the  defendant] 
[The  amount  claimed  was  $4,037.95,  with  in- 
terest from  May  11,  1905,  with  costs  of  suit. 
The  plaintiff  has  not  sustained  his  action 
showing  that  plaintiff  is  entitled  to  recover 
any  amount  of  this  money,  and  therefore 
you  will  render  a  verdict  In  favor  of  the  de- 
fendants.]" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Henry  C.  Nlles,  E.  W.  Spangler,  and 
George  B.  Neff,  for  appellant.  Charles  A. 
Hawkins,  Charles  Reider,  and  J.  S.  Black, 
for  appellees. 

ELKIN,  J.  There  are  eight  Joint  lndors- 
ers on  the  note  on  which  this  suit  Is  brought. 
They  were  all  notified  of  nonpayment  at 
maturity,  and  therefore,  on  their  promise  to 


pay  on  the  single  condition  that  the  maker 
do  not,  became  liable  for  the  whole  amount 
due  and  unpaid.  The  appellant  made  out  a 
prima  facie  case  by  proving  the  execution  of 
the  note,  together  with  the  Indorsements,  and 
by  showing  that  notice  of  nonpayment  at  ma- 
turity had  been  given.  The  defendants  in 
the  court  below  successfully  contended  that 
they  were  discharged  because  of  an  agree- 
ment entered  into  between  the  bank  and  one 
of  the  joint  lndorsers,  which  was  construed 
to  be  equivalent  in  legal  effect  to  the  giving 
of  time  to  the  maker.  It  is.  true  that,  in  the 
application  of  settled  rules  of  law  in  the  ad-. 
ministration  of  the  law  merchant,  the  rela- 
tion of  principal  and  surety  Is  so  far  recogni- 
zed that  an  indorser  may  be  discharged  by  the 
holder  of  a  negotiable  instrument  giving  time 
for  payment  to  the  maker.  This  rule  is  found- 
ed in  reason  and  equity.  One  who  becomes  an 
accommodation  indorser  for  another  does  so 
without  any  benefit  accruing  to  himself, 
and  has  a  right  to  insist  that  the  fixing  of  his 
liability  shall  be  limited  to  the  time  named 
in  the  paper  Indorsed  by  him.  His  promise 
is  to  pay,  if  the  maker  do  not,  when  the  note 
matures.  He  voluntarily  takes  upon  himself 
the  burden  of  answering  for  another's  debt, 
and  hence  the  law  says,  if  the  holder  en- 
ters into  an  agreement  with  the  maker  where- 
by the  time  of  payment  is  extended,  or  new 
conditions  Introduced,  without  the  consent 
of  the  Indorser,  he  is  discharged  from  liabil- 
ity because  the  holder,  having  taken  a  new 
and  Inconsistent  security,  or  having  made  a 
new  agreement  with  the  maker  as  to  the 
time  of  payment,  Is  held  to  have  abandoned 
the  old  one.  In  the  present  case  the  holder 
of  the  note  did  not  enter  into  an  agreement 
with  the  maker  to  extend  the  time  of  pay- 
ment, nor  did  It  demand  or  accept  a  renewal 
of  the  protested  note.  The  original  note  re- 
mained in  the  possession  of  the  bank  since 
maturity.  Several  partial  payments  were 
made  and  credited  on  it  This  action  is  to 
recover  the  balance  due.  The  agreement  on 
which  appellees  rely  to  defeat  a  recovery  is 
between  the  bank  and  Koller,  one  of  the 
joint  lndorsers,  and  was  entered  into  under 
the  following  circumstances:  The  bank  held 
certain  paper  in  which  Koller,  either  as 
maker,  indorser,  or  as  furnishing  collateral, 
or  as  president  of  the  carriage  company,  was 
interested.  It  is  quite  evident  that  the  bank, 
for  Its  own  protection,  wanted  Koller  to  per- 
sonally assume  the  entire  Indebtedness,  and 
In  consideration  of  this  assumption  he  was 
to  have  an  extension  of  time  on  the  notes 
not  Included  in  this  suit  As  to  the  note 
in  suit  it  was  provided  that  "if  the  said  Kol- 
ler shall  pay  as  soon  as  possible  within  six- 
ty (00)  days  the  said  five  thousand  ($5,000) 
dollar  note,  described  as  No.  3,"  then  and  in 
that  event  the  bank  would  do  the  things 
agreed  upon  with  respect  to  the  other  notes. 
The  learned  court  below  held  that  in  legal 
effect  this  amounted  to  an  extension  of  time 
to  the  maker  for  the  payment  of  the  note  in 
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controversy,  and  that  the  other  indorsers 
were  discharged  from  liability  on  this  ac- 
count We  cannot  accept  this  conclusion  as 
a  correct  view  of  the  law  and  the  facts  In 
this  case. 

The  protesting  of  the  note  fixed  the  status  of 
the  parties  and  the  liability  of  the  Indorsers. 
The  bank  could  then  proceed  against  the  mak- 
er, or  against  the  indorsers  jointly.  It  was 
the  right  of  each  indorser  to  voluntarily  pay 
the  note  after  maturity  and  protest,  and  then 
proceed  against  the  maker  for  the  amount  due 
thereon,  together  with  Interest  and  proper 
costs,  or  against  the  other  Indorsers  jointly  li- 
able with  him  for  contribution.  This  was  the 
legal  situation  after  maturity  of  the  note  and 
notice  of  nonpayment.  The  holder  could  not, 
without  the  consent  of  the  indorsers,  enter 
Into  any  agreement  with  the  maker  whereby 
the  time  of  payment  was  extended,  or  any 
other  thing  permitted  to  be  done,  the  effect 
of  which  would  be  to  deprive  them  of  any 
right  which  they  had  when  their  liability  as 
Indorsers  attached  by  notice  of  nonpayment 
The  arrangement  with  Roller  was  that  he 
pay  as  soon  as  possible,  and,  at  most,  within 
60  days.  There  Is  no  reason  why  the  bank 
should  not  say  to  him  or  to  the  other  indors- 
ers: "Tour  liability  being  now  fixed,  you 
must  pay  as  soon  as  possible,  and,  If  you  fail 
to  pay  within  60  days,  we  will  not  refrain 
any  longer  from  proceeding  to  collect."  This, 
in  legal  effect,  is  what  the  bank  agreed  to  do, 
and  this  agreement  was  with  an  indorser  not 
the  maker.  It  did  not  deprive  the  other  In- 
dorsers of  any  of  their  legal  rights,  nor  did 
it  deny  to  them  the  privilege  of  paying  at  any 
time  and  then  proceeding  against  the  maker 
or  the  other  indorsers.  Therefore  It  did  them 
no  harm. 

The  maker  of  the  note  was  the  Cosmos  Car- 
riage Company,  and  no  agreement  was  made 
with  this  company  for  an  extension  of  time. 
It  is  argued  that  because  Holier  was  the 
president  of  the  carriage  company,  his  act  as 
an  Individual  In  securing  what  is  alleged  to 
be  an  extension  of  time  Inured  to  the  benefit 
of  bis  principal,  the  carriage  company.  This 
position  cannot  be  sustained.  The  facts 
agreed  upon  and  In  evidence  do  not  warrant 
any  such  conclusion.  We  do  not  see  that  the 
carriage  company  had  anything  to  do  with 
the  agreement  between  the  bank  and  Koller, 
nor  was  its  liability  affected  thereby.  As  a 
legal  entity,  the  carriage  company  acted  in 
its  corporate  capacity  entirely  Independent 
of  the  personal  obligations  of  its  stockhold- 
ers or  of  the  individual  acts  of  its  officers  and 
directors.  There  is  nothing  in  tbe  evidence 
to  show  that  there  was  any  fraud,  collusion, 
or  misrepresentation  between  the  parties  to 
this  transaction,  nor  do  we  understand  that 
bad  faith  or  abuse  of  fiduciary  relations  is 
charged.  We  are  simply  asked  to  hold,  as  a 
matter  of  law,  that  because  Koller  as  an  in- 
dividual had  indorsed  the  note  while  he  was 
president  of  the  carriage  company  any  agree- 
ment made  by  him  as  an  Individual  relating 


to  the  note  will  be  presumed  to  be  the  act  of 
the  corporation  and  Intended  for  its  benefit 
We  are  not  familiar  with  any  law  to  support 
this  position.  Koller  as  an  Individual  had  a 
right  to  enter  into  any  kind  of  an  agreement 
he  chose  to  make  with  the  bank,  and  the  cor- 
poration of  which  be  was  president  was  in 
no  way  affected  thereby.  It  Is  perfectly 
clear,  therefore,  that  the  agreement  in  ques- 
tion did  not  extend  time  for  payment  to  the 
carriage  company,  the  maker  of  the  note. 
We  quite  agree  with  the  learned  counsel  for 
appellant  that  the  agreement  did  not  contain 
any  provision  whereby  the  bank  precluded 
Itself  from  proceeding  at  any  time  to  collect 
from  the  maker,  the  Cosmos  Carriage  Com- 
pany, or  from  accepting  payment  from  any 
of  the  Indorsers,  and  immediately  thereupon 
delivering  the  note  for  suit  or  any  other  pro- 
cess desired.  Mere  delay  In  enforcing  the 
collection  of  the  note  after  maturity  when 
the  liability  of  the  indorsers  had  become  fix- 
ed by  law  under  the  circumstances  of  this 
case  will  not  discharge  the  sureties  from 
their  obligation  to  pay.  This  case  comes  rea- 
sonably within  the  rule  of  Zane  v.  Kennedy, 
73  Pa.  182,  and  ShaffstaU  v.  McDanlel,  152 
Pa.  598,  25  AU.  576. 

Judgment  reversed  and  record  remitted  to 
the  court  below,  with  instructions  to  enter 
judgment  for  the  plaintiff  non  obstante  vere- 
dicto. 


(as  Fa.  MM) 
DINE  t.  PHILADELPHIA,  H.  ft  P.  R.  CO. 
(Supreme    Court    of    Pennsylvania.      June   8, 

WUTa) 

1.  Eminent  Domain— Pbocedube— Report  or 

VlEWEBS. 

An  order  In  condemnation  proceedings  re- 
ferring the  report  of  the  viewers  back  with  di- 
rections to  state  the  quantity  and  the  quality 
of  the  land  condemned  will  not  be  reversed 
where  it  merely  added  matter  as  to  which  there 
was  no  dispute. 

2.  Same— Awabd  or  Damages— Presumptions 
on  Appeal. 

A  judgment  in  condemnation  proceedings 
will  not  be  reversed  on  the  ground  that  the 
jury  allowed  for  probable  injuries  by  flood  to 
lands  not  condemned,  where  the  construction 
had  been  completed,  and  there  was  no  com- 
plaint of  negligent  construction,  and  the  court 
distinguished  between  injuries  that  might  re- 
sult from  faulty  construction  and  those  natural- 
ly resulting  from  the  work,  to  which  latter 
injuries  the  award  was  limited. 

3.  Same. 

Where  the  flooding  of  lands  outside  the 
limits  of  those  condemned  by  a  railroad  company 
is  the  natural  result  of  a  change  of  the  course 
of  a  stream  in  the  construction  of  the  road, 
there  may  be  a  recovery. 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Action  by  B.  Janette  Line  against  the 
Philadelphia,  Harrisburg  ft  Pittsburg  Rail- 
road Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

On  exceptions  to  report  of  viewers,  the 
court  made  tbe  following  order:    "The  report 


Digitized  by 


Google 


900 


67  ATLANTIC  REPORTER, 


(Pa. 


of  the  viewers  does  not  distinctly  set  forth 
the  quantity  and  quality  of  the  land  taken 
and  occupied,  and  to  this  extent  the  first 
exception  Is  sustained.  The  value  of  the 
land  taken  we  understand  to  be  embraced 
In  the  award  of  the  damages.  And  now, 
September  7,  1905,  the  report  of  the  viewers 
Is  again  referred  to  them,  with  directions  to 
go  upon  the  premises  on  Thursday,  Septem- 
ber 28th,  at  10  o'clock,  and  to  view  and  deter- 
mine the  quantity  and  quality  of  the  land 
taken,  and  make  report  thereof  to  the  court" 

The  record  also  showed  the  following 
agreement  of  counsel:  "Whereas  the  report 
of  the  viewers  filed  in  the  above  case  has 
been  referred  back  to  them  to  set  forth  the 
quantity  and  quality  of  the  land  taken  and 
occupied.  It  Is  hereby  agreed  by  the  attorneys 
for  the  railroad  company  and  the  attorneys 
for  the  landowner  that  the  report  of  the 
viewers  filed  In  this  case  be  amended  by  the 
addition  of  the  words,  the  land  taken  con- 
sists of  two  tracts  containing  1.265  acres  and 
the  second  tract  containing  .726  acres.  The 
land  of  the  first  tract  is  farm  land,  having 
thereon  erected  the  house;  the  second  tract 
consists  of  farm  land'  This  amendment  Is  to 
be  made  by  the  prothonotary,  the  second 
meeting  of.  the  viewers  being  waived  by  con- 
sent; It  being  agreed  that  the  words  added 
shall  have  the  same  force  and  effect  as  If 
the  said  viewers  had  regularly  met  and 
made  the  amendment  and  no  further  effect, 
and  shall  not  be  construed  and  considered  as 
a  waiver  of  the  right  of  the  railroad  com- 
pany to  except  to  and  have  reviewed  the 
order  of  the  court  made  in  passing  upon  the 
exceptions  filed  by  the  railroad  company  to 
the  original  report  of  the  viewers  in  the 
above  proceeding." 

At  the  trial  the  defendant  moved  the  court 
to  withdraw  from  the  consideration  of  the 
Jury  the  injury  to  the  propery,  testified  to  by 
a  witness  arising  from  the  apprehended  dan- 
ger by  reason  of  the  faulty  or  negligent  con- 
struction by  the  defendant  of  the  mill  race, 
for  the  reason  that  for  any  injury  resulting 
from  said  negligent  and  faulty  construction 
the  plaintiff  has  a  special  remedy  at  law. 
The  Court:  "Taking  the  testimony  of  the 
witness  as  a  whole,  we  understand  the  in- 
juries he  estimates  arise  from  the  additional 
water  turned  into  the  race,  the  change  in  the 
course  and  direction  of  the  race,  and  the 
manner  In  which  the  bridge  Is  constructed 
over  It,  and  which  he  regards  renders  it  so 
manifest  that  there  will  be  an  overflow  when 
there  is  any  considerable  increase  in  the  flow 
of  water  as  to  affect  the  market  value  of  the 
farm  of  the  plaintiff  to  the  amount  stated, 
to  this  extent,  and  in  so  far  as  his  testimony 
goes  to  establish  this  we  refuse  to  withdraw 
It,  but  you  must  not  consider  it  in  so  far  as  it 
shows  apprehended  danger  by  reason  of  al- 
leged faulty  construction  by  the  defendant  of 
the  mill  race.    The  prayer  to  withdraw  tho 


testimony  is  refused,  except  as  to  the  extent 
stated."  The  defendant  excepts,  and  a  bill 
Is  sealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  BLKIN,  JJ. 

Conrad  Hambleton  and  John  W.  Wetzel, 
for  appellant  S.  B.  Sadler  and  F.  E.  Belts- 
hoover,  for  appellee. 

FELL,  JT.  Two  questions  are  raised  by  the 
assignments  of  error.  The  first  relates  to  an 
order  of  the  court  referring  back  to  the  view- 
ers their  report  with  directions  to  slate  the 
quantity  and  quality  of  the  land  condemned, 
the  second  to  the  allowance  of  a  recovery 
for  probable  Injuries  by  flood  to  land  not 
appropriated.  In  the  order  directing  the 
view  the  land  was  described  by  metes  and 
bounds  and  the  quantity  stated.  The  report 
was  excepted  to  by  the  defendant  for  the 
reason  that  the  quantity  and  quality  of  the 
land  were  not  set  forth.  This  exception  was 
sustained,  and  the  report  was  sent  back  to 
the  viewers  with  direction  to  Bet  out  these 
facts.  No  exception  was  taken  to  this  order; 
and  by  agreement  of  the  parties  filed  of 
record  a  statement  of  the  quantity  and  a 
description  of  the  land  was  added  without 
recalling  the  jury  of  view.  The  reference 
back  to  the  viewers  was  not  that  they  should 
reconsider  their  finding  or  any  disputed  mat- 
ter, but  that  they  should  complete  their  re- 
port by  the  addition  of  matter  as  to  which 
there  was  no  dispute.  In  Springbrook  Road, 
64  Pa.  451,  where  viewers  were  allowed  to 
amend  their  report,  It  was  said  by  Share- 
wood,  J.:  "It  would  be  Intolerable  to  set 
aside  such  report  for  merely  formal  errors, 
where  the  amendment  Is  made  within  the 
time  allowed  by  law  for  filing  the  original  re- 
port" 

In  widening  its  road  the  defendant  chang- 
ed the  course  of  a  mill  race  on  the  plaintiff's 
land  to  secure  a  better  crossing  and  increas- 
ed the  flow  of  water  therein  in  order  to  have 
a  larger  supply  at  Its  station.  There  was 
testimony  tending  to  show  that  the  change 
in  the  course  of  the  stream  and  the  increase 
of  the  flow  of  water  would  subject  the  plain- 
tiff's land  to  overflow  at  times  of  flood.  The 
work  of  widening  the  roadway  bad  been 
completed.  There  was  no  complaint  of  neg- 
ligent construction.  The  plaintiff's  claim 
was  for  depreciation  In  the  value  of  his  land 
as  a  consequence  of  the  plan  of  construction 
which  the  defendant  had  adopted  as  best 
suited  to  Its  purpose.  The  distinction  be- 
tween Injuries  that  might  result  from  faulty 
construction  and  those  that  would  naturally 
result  from  the  change  In  the  course  of  the 
stream  were  carefully  observed  by  the  learn- 
ed trial  judge  in  ruling  on  offers  of  proof 
and  in  the  charge,  and  the  recovery  was 
limited  to  the  latter. 

The  judgment  is  affirmed. 
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(219  Pa.  10) 

THIRTEENTH  &  FIFTEENTH  STS.  PASS. 

RY.  CO.  T.  BROAD  STREET  RAPID 

TRANSIT  ST.  RY.  CO.  et  al. 

(Supreme    Court   of    Pennsylvania.      June    25, 
1907.) 

Quo  Warranto— Who  hat  Maintain. 

A  private  individual  cannot  maintain  a 
bill  in  the  natnre  of  quo  warranto  to  test  a 
street  railway  company  a  right  to  use  a  public 
street  in  a  city. 

[Ed:  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  41.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  Thirteenth  &  Fifteenth  Streets 
Passenger  Railway  Company  against  the 
Broad  Street  Rapid  Transit  Street  Railway 
Company  and  the  Philadelphia  Rapid  Transit 
Company.  From  a  decree  dismissing  the  bill, 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

N.  Du  Bois  Miller,  H.  La  Barre  Jayne,  and 
J.  Rodman  Paul,  for  appellant.  Ellis  Ames 
Ballard,  John  G.  Johnson,  and  B.  0.  Mlch- 
ener,  for  appellee. 

PER  CURIAM.  This  is  a  bill  In  equity  to 
enjoin  the  defendant  company  from  proceed- 
ing under  Its  charter  to  lay  railway  tracks  on 
Broad  street  in  the  city  of  Philadelphia.  The 
basis  of  the  relief  sought  was  the  invalidity 
of  the  franchise  purported  to  be  granted. 
The  learned  judge  below  rightly  held  that 
this  was  In  effect  a  quo  warranto  to  challenge 
the  validity  of  the  charter  itself  and  could 
not  be  sustained  by  a  private  relator.  He 
therefore  dismissed  the  bill.  A  quo  warranto 
was  then  Issued  at  the  relation  of  the  At- 
torney General,  and  the  other  questions  ar- 
gued by  the  appellant  in  this  case,  so  far  as 
they  are  relevant,  will  be  considered  In  dis- 
posing of  that. 
'  Decree  affirmed. 


(218  Pa.  (24) 

CASCIOLA  et  al.  v.  DONATELLI  et  al. 

(Supreme    Court   of    Pennsylvania.      June    25, 
1907.) 

1.  Husband  and  Wife— Ownership  of  Prop- 
erty—Evidence. 

A  married  woman  executed  a  deed  to  land 
standing  in  her  own  name  without  her  husband 
joining,  and  brought  ejectment  against  her  own 
grantees  to  recover  the  land  because  of  the 
failure  of  the  husband  to  join  in  the  deed.  Held, 
that  evidence  was  admissible  in  the  action  that 
the  husband  and  wife  had  often  declared  that 
the  property  was  the  property  of  the  husband, 
and  not  of  the  wife,  and  that  the  husband,  at 
the  time  of  the  execution  of  the  deed,  appro- 
priated the  purchase  money  without  any  objec- 
tion on  the  part  of  his  wife. 

[Ed.  Note.— For  cases  in  point.  Bee  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {  485.] 

2.  Trusts—  Resulting  Trusts. 

Where  on  purchase  of  land  a  deed  is  taken 
in  the  name  of  another  than  the  one  paying  the 
money,  a  trust  results  by   implication  of  law 


without  any  agreement  on  behalf  of  the  person 
making  the  payment,  although  a  bond  or  mort- 
gage was  a  consideration  for  the  deed. 

[Ed.  Note.— For  cases  inpoint,  see  Cent.  Dig. 
vol.  47,  Trusts,  §J  102-107T] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  Maria  Donata  Casclola  and  Filip- 
po  Casclola,  In  right  of  Maria  Donata  Cas- 
clola, against  Donate  Donatelli  and  Fillppo 
Glacomo  Donatelli.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

At  the  trial,  when  Leo  Donatelli,  a  wit- 
ness for  the  defendants,  was  on  the  stand, 
the  following  question  was  asked  him:  "Q. 
Where  did  you  see  Fillppo  Casclola?  A.  In 
New  York.  I  don't  remember  If  it  was  on 
the  corner  of  Broome  and  Mulberry  or  Grand 
and  Mulberry;  I  don't  recollect  Q.  What 
was  your  talk  with  him,  and  who  was  pres- 
ent? Mr.  Stewart:  Objected  to  as  incompe- 
tent and  irrelevant,  as  no  conversation  with 
Philip  Casclola  can  In  any  way  affect  the  title 
of  his  wife,  Maria  Casclola,  In  this  case.  Q. 
You  talked  with  Fillppo  Casclola?  Don't  say 
what  he  said,  now.  Did  you  talk  with  him  at 
that  time?  A.  Fillppo  Casclola  and  his  wife. 
Q.  Were  they  both  there?  A.  Yes,  sir.  Q. 
They  were  both  there  during  the  entire  time 
that  you  talked  with  him?  A.  Yes,  sir.  Q. 
Now,  what  did  you  say  to  him,  and  what  did 
he  say  to  you?  Mr.  Stewart:  We  object  to  . 
this  conversation,  on  the  ground  that  she 
cannot  be  affected  or  estopped  by  any  declara- 
tions that  were  made  by  Fillppo  Casclola  In 
her  presence.  Also,  the  further  objection 
that  the  testimony  is  not  directed  in  any  way  . 
to  the  time  when  Maria  Casclola  acquired  ti- 
tle to  this  properly  from  Gulto  Sciovoni,  but 
Is  more  than  a  year  after,  and  that  there  is 
no  testimony  tending  to  show  that  the  de- 
fendants, the  Intending  purchasers  of  the 
property,  were  creditors  of  either  Maria  Cas- 
clola or  her  husband,  Fillppo  Casclola,  at  the 
time  she  took  title  from  Gulto  Sciovoni,  or 
that  they  knew  her  or  were  In  any  way  In- 
terested in  the  property  itself.  The  Court: 
The  objection  is  overruled.  This  testimony  is 
received  for  the  purpose  of  tending  to  show, 
by  declarations  of  Fillppo  Casclola,  in  the 
presence  of  his  wife,  made  without  objection 
from  her,  or  declarations  of  the  wife  herself 
at  the  time  to  which  the  witness  refers,  that 
she  was  holding  the  title  in  her  name  as 
trustee  for  her  husband  by  virtue  of  the  con- 
veyance made  in  September,  1897;  the  special 
plea  of  the  defendants  in  this  case  alleging 
a  resulting  trust  in  her  husband  by  reason 
of  that  conveyance  to  her  and  the  convey- 
ance of  the  title  to  these  defendants  subse- 
quently. Therefore  declarations  made  subse- 
quently to  the  time  of  that  conveyance  to 
Maria  Casclola,  by  her  husband  in  her  pres- 
ence or  by  herself,  which  have  significance 
upon  the  question  of  the  original  intention 
at  the  time  of  the  conveyance  to  her,  are  com- 
petent evidence,  and,  for  that  reason,  I  re- 
ceive this  evidence  as  having  some  bearing 


Digitized  by 


Google 


902 


6T  ATLANTIC  REPORTER. 


(Pa. 


upon-  the  question  of  her  ownership  of  the 
property  by  virtue  of  that  conveyance.  (To 
which  ruling  plaintiff  excepts,  and  bill  seal- 
ed.) Q.  Do  you  recollect  meeting  Mr.  Parke 
Davis,  my  associate  counsel  in  this  case,  In 
New  York  some  time  in  1905?  A.  I  remem- 
ber some  time,  but  I  can't  say  the  date.  Q. 
Do  yon  know  whether  or  not  it  was  after  this 
ejectment  suit  had  been  started?  A.  Well, 
yes;  it  was  at  the  time  they  were  talking 
about  bringing  this  suit  Q.  Or  had  started 
this  suit — yon  don't  know  which?  A.  Or  It 
was  started,  I  don't  know.  Q.  Well,  you  and 
Mr.  Davis  talked  together,  and,  in  conse- 
quence of  what  he  requested  you  to  do,  did 
you  go  to  see  Fllippo  Oasciola  or  his  wife? 
A.  Yes,  sir.  Q.  Which  one  of  them  did  you 
see?  A.  Well,  I  went  to  the  residence  of 
Fllippo  Casclola,  and  I  find  his  wife  there. 
Q.  He  was  not  there?  A.  He  was  not  there. 
Q.  Now,  did  Mr.  Davis  ask  you  whether  you 
could  get  another  deed  from  her,  or  whether 
she  would  settle  this  suit?  What  did  you 
say  to  her,  and  what  did  she  say,  about  the 
ownership  of  this  property?  Mr.  Stewart: 
Objected  to  as  Irrelevant  and  Immaterial. 
She  Is  not  bound  to  give  any  deed,  and  not 
estopped  by  any  declarations  she  may  have 
made.  The  Court:  The  objection  is  overrul- 
ed, for  the  reasons  I  have  already  stated, 
and  the  evidence  is  received  for  that  pur- 
pose, being  the  declarations  of  the  wife  alone. 
(To  which  ruling  plaintiff  excepts,  and  bill 
sealed.)  A.  I  found  his  wife  at  borne,  and  I 
ask  her  where  was  her  husband.  She  told 
me  he  was  up  at  the  shop  in  Elm  street.  And 
I  told  her,  I  says:  This  is  a  nice  way  to 
deal.'  I  said:  'You  know  very  well  that  your 
husband  took  the  money,  and  yon  both  agreed 
In  every  way,  in  a  friendly  way.  Now,  what 
does  yonr  husband  want  to  make  this  fuss 
about?"  She  says:  'I  don't  know  nothing 
about.  You  go  and  see  him.  The  property 
belongs  to  him,  was  in  my  name.  I  can't 
say  nothing  I  don't  know  nothing  about.' " 
Fllippo  Donatelli  was  asked  this  question: 
"A.  Leo  Donatelli  took  him  over  to  Fllippo 
Casclola  and  his  wife  and  give  him  the 
money.  Q.  How  much  money  did  yon  pay 
over?  Mr.  Stewart:  Objected  to  as  irrele- 
vant and  Immaterial,  and  not  connected  with 
the  transaction  In  which  Mrs.  Oasciola  re- 
ceived the  deed,  It  cannot  throw  any  light 
on  that  original  transaction.  The  Court: 
The  objection  is  overruled,  for  the  reasons  that 
I  have  already  given,  as  being  some  evidence 
tending  to  show  that  at  the  time  of  the  orig- 
inal conveyance  to  Mrs.  Casclola  It  was  in- 
tended to  be  the  property  of  the  husband  and 
held  by  her  in  trust  for  him.  (To  which  rul- 
ing plaintiff  excepts,  and  bill  sealed.) 

The  court  charged,  in  part,  as  follows: 
"Now,  getting  your  minds  to  realize  the  fact 
that  we  are  concerned  with  determining  what 
was  the  intention  of  the  husband,  Fllippo  Cas- 
ciola,  when  he  took  this  title  from  Dominlco 
Del  Grosso  and  his  wife  on  September  3d,  and 
on  September  6th,  had  it  transferred  over  to 


his  wife  through  Ylto  Sciovoni,  what  was 
his  Intention  at  that  time — that  is  the  point 
to  which  all  this  testimony  is  naturally  di- 
rected. It  is  suggested  to  you  as  one  of  the 
first  elements  in  the  proof  here  that  when  Del 
Grosso  made  the  deed  to  Fllippo  Casclola  he 
paid  no  money.  The  title  had  been  originally 
in  him.  Then  the  deed,  after  the  sheriff's 
sale,  was  made  by  Dominlco  Del  Grosso  to 
Fllippo  Casclola  on  September  8,  1897,  and 
the  only  consideration  that  was  then  express- 
ed was  for  the  mortgage  of  $550.  That  was 
Fllippo  Casclola's  obligation,  and  it  thus  be- 
came his  own  debt,  and  that  on  the  6th  Fllip- 
po and  his  wife  transferred  the  property  to 
Vlto  Sciovoni,  without  the  payment  of  any 
money.  No  money  was  paid  by  Fllippo  to 
Dominlco  Del  Grosso.  No  money  was  paid 
by  Vlto  Sciovoni.  And  when  Vito  Sciovoni 
made  the  title  to  Maria  Casclola  she  paid  no 
money.  And  this  Is  a  circumstance  that  is 
referred  to  by  the  defendants  as  showing  that 
It  was  Fllippo  Casclola's  property;  that  he 
paid  nothing  for  It,  but  gave  the  obligation 
which  stood  upon  the  property  and  transfer- 
red It  thus  Indirectly  to  his  wife  without  re- 
ceiving any  benefit  or  without  paying  any 
consideration.  Whatever  significance  as  an 
element  of  proof  in  the  consideration  of  the 
question  of  the  intention  of  Fllippo  Casclola 
to  thus  give  his  wife  the  title  and  yet  hold 
the  property  In  himself,  either  because  he 
had  to  leave  this  county  or  believed  he  had 
to  leave  this  county  on  account  of  threatened 
prosecutions,  or  for  any  other  cause,  what- 
ever significance  that  may  have,  is  for  yon 
In  determining  the  question  of  intention." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

E.  J.  Fox,  G.  F.  P.  Young,  and  J.  W.  Fox, 
for  appellants.  F.  W.  Edgar  and  Parke  H. 
Davis,  for  appellees. 

BROWN,  J.  The  defendants  below  took 
title  to  the  property  In  controversy  from 
Maria  Donnta  Casclola  by  deed  dated  Sep- 
tember 17,  1898.  At  that  time  she  was  the 
wife  of  Fllippo  Casclola,  but  he  did  not 
join  In  the  deed.  If  the  property  belonged 
to  the  wife,  nothing  passed  to  the  appellees 
by  her  defective  deed,  and  the  verdict  ought 
to  have  been  for  her;  but,  If  she  held  the 
title  as  trustee  for  her  husband,  her  deed 
conveyed  his  Interest,  and  the  verdict  was 
properly  returned  for  the  defendants.  Upon 
the  facts  In  the  case,  as  gathered  from  the 
evidence  submitted  by  the  appellees,  the 
learned  trial  judge  could  not  have  withheld 
from  the  jury  the  question  of  a  resulting 
trust  In  the  wife.  The  main  contention  of 
counsel  for  appellants  is  that  the  court  should 
have  affirmed  their  sixth  point,  asking  that 
a  verdict  be  directed  for  them  because  the 
evidence  was  Insufficient  to  establish  the 
alleged  trust;  and  their  criticism  of  the 
charge  is,  not  that  it  was  not  technically 
correct,  but  that  it  was  made  at  all.  On 
September  3,  1897,  Guitana  Del  Grosso  and 
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her  husband,  Dominico  Del  Grosso,  conveyed 
this  property  to  Fillppo  Casclola,  the  hus- 
band of  the  plaintiff  below.  The  considera- 
tion named  In  the  deed  was  $550,  bat  no 
money  was  paid;  the  vendor  taking  a  pur- 
chase-money mortgage  for  $550.  On  Septem- 
ber 6,  1897,  Flllppo  Casclola  and  his  wife 
conveyed  the  property  to  Vlto  Sciovonl  in 
consideration  of  $550,  which  was  not  paid 
by  him,  as  he  was  but  the  intermediary 
to  convey  the  property  to  Maria  Donate 
Casclola,  which  he  did  by  deed  bearing  the 
same  date  and  naming  the  same  considera- 
tion. On  September  17,  1898,  Maria  Dona- 
te Casclola  conveyed  the  premises  to  Dona- 
te Donatelli  and  Flllppo  Olacomo  Donatelli, 
the  appellees,  in  consideration  of  $1,000,  $450 
of  which  was  cash,  and  the  balance  the 
assumption  of  the  mortgage  of  $550.  In 
October,  1903,  more  than  five  years  after- 
wards, this  suit  was  brought  in  the  right  of 
Maria  Donate  Casclola  for  the  recovery  of 
the  premises,  for  the  reason  that  the  prop- 
erty was  hers,  and  the  appellees  had  acquir- 
ed nothing  under  the  deed  which  she  gave 
them.  The  question  submitted  by  the  court 
to  the  jury  was  whether  on  September  6, 
1807,  when  Flllppo  Casclola  had  the  deed 
made  to  his  wife,  "It  was  made  to  her  in- 
tending that  she  should  hold  the  written 
paper  only,  but  that  he  should  retain  pos- 
session of  the  property,  and  that  she  was 
the  trustee."  In  submitting  this  question, 
the  Jury  were  Instructed  that  the  burden 
was  on  the  defendants  to  show  by  clear,  pre- 
cise, and  Indubitable  evidence  that  their 
contention  that  the  title  was  given  to  her  In 
trust  was  sustained.  They  were  further 
Instructed  that,  unless  It  was  the  Intention 
to  create  the  trust  at  the  time  the  deed  was 
made,  there  could  be  no  recovery,  as  a  pur- 
pose subsequently  formed  would  not  be  suffi- 
cient to  create  It;  but  they  were  also  told 
that  the  declarations  made  at  subsequent 
times  by  the  husband  and  wife  were  evi- 
dence to  show  what  the  purpose  was  at  the 
time  the  deed  was  made. 

Where  one  purchases  an  estate  with  his 
own  money, ,  and  the  deed  Is  taken  In  the 
name  of  another,  a  trust  of  the  land  results 
by  presumption  or  Implication'  of  law,  and 
without  any  agreement,  to  him  who  ad- 
vances the  money.  Dyer  v.  Dyer,  1  Lead. 
Cas.  In  Eq.,  *203;  Blspham's  Equity,  118- 
120;  Lynch  v.  Cox.  23  Pa.  265;  Edwards  v. 
Edwards,  39  Pa.  369;  Smithsonian  Institu- 
tion v.  Meech,  169  V.  S.  398,  18  Sup.  Ct  396, 
42  L.  Ed.  793;  Galbraith  v.  Galbralth,  190 
Pa.  225,  42  Atl.  683.  And  the  consideration 
moving  from  the  cestui  que  trust  need  not 
be  money;  a  bond  or  mortgage  may  be  giv- 
en for  the  deed.  Blspham's  Equity,  §  81; 
15  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
1145;  Morey  v.  Herrlck,  18  Pa.  123.  If  the 
conveyance  from  Sciovonl  had  been  to  an- 
other than  the  wife  of  Flllppo  Casciola,  an 
implied  trust  would  have  resulted  in  his 
favor  because  his  bond  and  mortgage  had 


been  given  to  Grosso  for  the  payment  of  the 
purchase  money.  "This  rule  has  its  founda- 
tion in  the  natural  presumption,  in  the  ab- 
sence of  all  rebutting  circumstances,  that  he 
who  supplies  the  purchase  money  intends  the 
purchase  to  be  for  bis  own  benefit,  and  not 
for  another,  and  that  the  conveyance  in  the 
name  of  another  is  a  matter  of  convenience 
and  arrangement  between  the  parties  for 
collateral  purposes,  and  this  rule  is  indicat- 
ed by  the  experience  of  mankind."  1  Perry 
on  Trusts,  f  126.  But  as  the  conveyance  was 
made  to  Casciola's  wife,  the  presumption  Is 
that  It  was  a  gift  to  her  by  him.  This,  how- 
ever, is  but  a  presumption,  and,  though 
strong,  is  not  conclusive  and  may  be  over- 
come; the  burden  resting  upon  those  who 
seek  to  establish  this  trust  to  overcome  it 
If  the  presumption  that  the  conveyance  was 
a  gift  to  the  wife  has  been  overcome,  the 
contention  of  the  appellees  is  that  the  title 
was  In  her  as  trustee. 

Was  the  presumption  of  a  gift  overcome? 
Leo  Donatelli,  called  by  the  defendants, 
testified  that  when  he  made  the  bargain  for 
the  purchase  of  the  property  by  the  appellees 
he  did  so  with  the  husband  In  the  wife's 
presence,  and  that  the  husband  said:  "The 
bouse  Is  on  my  wife's  name,  but  It  belongs 
to  me.  I  made  some  kind  of  a  fake  deal 
and  gave  It  to  my  wife,  but,  really,  the  house 
Is  mine."  She  made  no  reply  to  this.  Ra- 
phael Falconi's  testimony  was  that  she  said 
to  him:  "The  property  was. my  husband's 
property,  but  the  paper  Is  In  my  name." 
Anna  Sabatino  stated  that  she  said  to  her: 
"The  property  belonged  to  my  husband,  but 
the  papers  Is  in  my  name."  And  Dominco 
Sabatino  testified  that  she  said  to  him: 
"The  property  Is  on  my  husband  and  the 
paper  Is  on  me."  All  of  these  conversations 
took  place  before  the  Donatellls  purchased 
the  property,  and,  having  been  against  the 
Interest  of  the  wife,  were  admissible  to  re- 
but the  presumption  of  a  gift  to  her  and 
to  establish  the  contention  of  the  appellees 
that  she  held  the  title  In  trust  for  her  hus- 
band. After  the  title  was  put  in  her  name, 
fhe  husband  took  out  an  Insurance  policy 
on  it  and  paid  the  premiums.  Some  time 
after  the  property  was  sold  to  the  appellees, 
he  refused  to  pay  the  Insurance  assessment, 
saying  that  he  had  sold  the  property.  When 
the  purchase  money  was  paid,  it  was  paid 
to  him  In  the  presence  of  his  wife.  From  the 
$450  he  took  $60  or  $75,  and  gave  it  to  his 
mother-in-law,  saying,  "This  is  the  money  I 
owe  you,"  and  put  the  rest  in  his  pocket. 
This  all  took  place  In  the  presence  of  his 
wife,  who  said  nothing.  The  foregoing  tes- 
timony was  believed  by  the  Jury.  It  over- 
came the  presumption  of  a  gift  to  the  wife, 
and  there  was  clear  evidence  of  what  the  In- 
tention of  herself  and  husband  was  at  the 
time  the  conveyance  was  made  to  her. 

In  the  charge  the  rights  of  the  plaintiff 
were  most  carefully  guarded,  and  under  It 
there  would  have  been  a  finding  in  her  favor 
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If  what  she  and  her  husband  testified  to  and 
what  was  said  by  their  witnesses  had  been 
believed  by  the  Jury.  Every  position  taken 
by  the  appellant  was  sustained  in  affirming 
the  first  five  points  submitted;  the  sixth 
only,  refusing  binding  instructions  In  her 
favor,  was  refused. 

The  case  was  one  of  fact  for  the  Jury 
under  proper  Instructions.  The  rulings  on 
offers  of  evidence  were  proper,  and  the 
charge  on  the  legal  aspect  of  the  case  Is  ab- 
solutely free  from  error. 

The  assignments  are  all  overruled,  and  the 
Judgment  is  affirmed. 


(219  Pa.  1) 

MEYERS  v.  CATAWISSA  COAL  CO. 

(Supreme   Court   of   Pennsylvania.     June   25, 
1907.) 

Vehdob    and    Pubohasbb  —  Rescission    or 

SALE. 

An  agreement  for  the  sale  of  land  provided 
that  title  should  be  made  satisfactory  to  the 
purchaser  within  a  fixed  time.  Held,  that  fail- 
ure by  the  seller  to  prove  the  title  good  to  the 
satisfaction  of  the  purchaser  was  ground  for 
rescission  by  the  latter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  i  250.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Henry  Meyers  against  the  Cata- 
wlssa  Coal  Company.  From  an  order  mak- 
ing absolute  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

C.  La  Rue  Munson,  for  appellant.  C. 
Berkeley  Taylor  and  Franklin  E.  Barr,  for 
appellee. 

POTTER,  J.  This  Is  an  appeal  from  a 
Judgment  entered  for  want  of  a  sufficient  af- 
fidavit of  defense.  The  defendant  company 
agreed  In  writing  to  eell  to  Henry  Meyers, 
the  plaintiff,  Its  entire  capital  stock,  stipu- 
lating that  It  owned  in  fee  a  certain  tract 
of  anthracite  coal  Id  Columbia  county,  which 
was  to  be  free  of  debt,  liens,  taxes,  and  incum- 
brances, with  the  exception  of  a  mortgage  for 
150,000.  Upon  the  execution  of  the  contract, 
the  plaintiff  paid  down  the  sum  of  $5,000, 
with  the  explicit  agreement  that  if  within  30 
days  the  titles  to  the  property  were  not  "clear 
and  satisfactory  to  said  Meyers"  the  money 
was  to  be  returned.  If  the  titles  proved  to 
be  "clear  and  satisfactory  to  eaid  Meyers," 
a  second  Installment  of  the  purchase  money 
was  to  be  paid,  not  later  than  30  days  from 
the  date  of  the  agreement  The  plaintiff 
brought  this  action  to  recover  the  said  sum  of 
$5,000,  paid  by  him  on  account  of  the  pur- 
chase .money,  alleging  that  the  titles  to  the 
tract  of  land  described  In  the  agreement  were 
not  made  clear  and  satisfactory  to  him  with- 
in the  period  of  80  days  named  therein.    The 


defendant  averred  in  an  affidavit  of  defense 
full  compliance  on  its  part  with  the  agree- 
ment, and  averred,  further,  that,  with  the 
exception  of  the  mortgage  as  contemplated, 
the  title  is  clear  and  satisfactory,  and  Is 
marketable.  This  affidavit  was  adjudged  in- 
sufficient by  the  court  below,  for  two  rea- 
sons: First,  because  It  contained  no  aver- 
ment as  to  the  state  of  the  title  within  the 
period  of  thirty  days  following  the  agree- 
ment, within  which  the  title  was  to  be  made 
clear  and  satisfactory  to  the  plaintiff;  sec- 
ond, because  It  avers  merely  that  the  title  Is 
clear  and  satisfactory,  and  marketable,  and 
fails  to  aver  that  It  is  satisfactory  to  the 
plaintiff,  as,  under  the  agreement,  It  was  to 
be. 

We  all  agree  that  the  first  reason  is  good, 
and  Is  In  Itself  sufficient  to  sustain  the  Judg- 
ment The  contract  Is  clear  and  specific  that 
the  titles  were  to  be  proven  good  to  the  sat- 
isfaction of  the  plaintiff  within  30  days,  and 
that  he  was  to  make  a  large  additional  cash 
payment  within  that  time.  This  Involved  not 
only  an  examination  of  the  titles,  but  a  finan- 
cial arrangement,  and  it  may  very  well  have 
been  that  the  time  limit  fixed  was  important 
In  view  of  the  money  which  was  to  be  pro- 
vided by  the  plaintiff,  and  paid  over.  At 
any  rate,  the  parties  did  unquestionably 
agree  upon  a  definite  period  within  which 
the  titles  were  to  be  shown  as  clear  and  sat- 
isfactory to  Meyers,  and  the  affidavit  of  de- 
fense does  not  aver  compliance  with  the  con- 
tract in  this  respect  within  the  limit  fixed. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


'.  (2U  Pa.  70 

CITT  OF  HARRISBURG  v.  HARRISBURG 
GAS  CO. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

Municipal  Corporations  —  Taxation— Cob- 

pobations— City  Tax. 

Act  March  19,  I860  (P.  L.  1751  and  Act 
April  22.  18(58  (P.  L.  1136),  authorizing  the 
city  of.  Harrisburg  to  tax  corporations  for  city 
purposes,  were  repealed  by  Act  May  23.  1874 
(P.  L.  230),  and  Act  May  23,  1889  (P.  L.  277). 
providing  for  the  creation  of  cities  of  the  third 
class  and  for  a  complete  system  of  taxation 
therein. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  2027.] 

Appeal  from  Superior  Court 

Case  stated  in  action  by  the  city  of  Harris- 
burg against  the  Harrisburg  Gas  Company. 
From  a  judgment  of  the  Superior  Court  re- 
versing a  Judgment  for  plaintiff,  it  appeals. 
Affirmed. 

The  opinion  of  the  Superior  Court,  by  Por- 
ter, J.,  was  as  follows: 

"The  case  stated  presents  but  one  question: 
Whether  the  city  of  Harrisburg,  a  city  of  the 
third  class,  has  the  power  to  tax  for  general 
revenue  purposes  the  real  estate  of  the  Har- 
risburg Gas  Company,  a  duly  organized  public 
corporation,  authorized  under  Its  charter  to 
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manufacture  gas,  for  beating  and  Illuminat- 
ing purposes,  and  supply  the  same  to  the 
public  In  said  city;  said  property  being  used 
by  the  gas  company  exclusively  in  Its  busi- 
ness of  manufacturing  and  supplying  gas  to 
the  public  in  the  city  of  Harrlsburg,  as  au- 
thorized by  its  charter,  and  necessary  and 
indispensable  to  the  exercise  by  the  company 
of  its  franchise  and  the  discharge  of  the  pub- 
lic duty  imposed  by  Its  charter. 

"The  act  of  March  19,  1860  (P.  L.  176),  in- 
corporating the  city  of  Harrlsburg,  la  section 
24  (page  189),  provides  for  the  election  of  an 
assessor  by  the  qualified  voters  of  each  ward 
of  the  city,  the  manner  in  which  property 
subject  to  taxation  shall  be  assessed,  and 
that  the  assessors,  In  making  such  assess- 
ment of  property  In  the  city  of  Harrlsburg, 
shall  assess  all  the  property  which  Is  now  by 
law  subject  to  taxation  for  borough  purposes 
in  the  said  borough  of  Harrlsburg,  and  shall 
also  assess  for  taxation,  for  city  purposes, 
the  real  estate  of  all  Incorporated  companies 
within  the  limits  of  the  said  city,  except  the 
real  estate  of  the  Pennsylvania  Railroad 
Company,  the  Harrlsburg  &  Lancaster  Rail- 
road Company,  the  Cumberland  Valley  Rail- 
road Company,  the  Reading  Railroad  Com- 
pany, and  the  several  cemeteries,  together 
with  the  buildings  thereon  erected.'  The 
charter  of  the  city  was  amended,  and  Its  tax- 
ing power  increased  by  the  act  of  April  22, 
1868  (P.  L.  1136),  which  contained  the  fol- 
lowing provisions:  That  all  real  estate  situ- 
ated in  said  city,  owned  or  possessed  by  any 
corporation  except  religious  and  educational 
corporations,  shall  be  and  Is  hereby  made 
subject  to  taxation  for  city  purposes,  the  same 
as  other  property  in  said  city;  any  law  or 
laws  contrary  to  or  Inconsistent  with  this 
section  are  hereby  repealed.  That  the  city 
councils  are  hereby  empowered  to  levy,  assess 
and  collect  for  the  use  of  the  city,  an  annual 
tax,  not  exceeding  one-third  of  one  mill  per 
dollar  on  the  average  quarterly  business  of 
all  Insurance  companies,  Insurance  agencies, 
express  and  telegraph  companies,  or  other 
agencies  or  corporations  doing  business  in 
said  city,  which  do  not  now  pay  city  tax.' 
The  above  recited  provisions  of  the  statutes 
are  very  clear  and  comprehensive,  and,  un- 
less they  have  been  repealed  by  later  legis- 
lation, the  real  estate  of  the  appellant  com- 
pany Is  by  them  rendered  subject  to  taxa- 
tion. Pennsylvania  Railroad  Company  v. 
Pittsburgh,  104  Pa.  522;  Philadelphia  v. 
Philadelphia  Traction  Company,  206  Pa.  85, 
55  Atl.  762.  The  city  of  Harrlsburg  duly  ac- 
cepted the  provisions  of  the  act  of  May  28, 
1874  (P.  L.  230),  entitled  'An  act  dividing 
cities  of  this  state  Into  three  classes  •  *  * 
and  providing  for  the  Incorporation  and  gov- 
ernment of  cities  of  the  third  class,'  In  the 
manner  provided  by  section  57  (page  269)  of 
said  statute;  and  the  Governor  of  the  com- 
monwealth, on  August  25, 1874,  duly  certified 
the  surrender  of  the  former  charter  of  the 
city  and  the  acceptance  of  the  provisions  of 


the  act  of  1874.  The  city  of  Harrlsburg  Is 
therefore  a  city  of  the  third  class,  and  sub- 
ject to  the  provisions  of  the  act  of  May  23, 
1874  (P.  L.  230),  and  the  act  of  May  23,  1889 
(P.  L.  277),  entitled  'An  act  providing  for 
the  Incorporation  and  government  of  cities  of 
the  third  class.'  The  question  Is  whether 
these  statutes  relating  to  the  classification  of 
cities  and  the  government  of  cities  of  the 
third  class  repeal  the  local  and  special  pro- 
visions relating  to  taxation  contained  in  the 
act  of  1860  and  the  act  of  1868,  above  recited, 
conferring  peculiar  powers  of  taxation  upon 
the  city  of  Harrlsburg. 

"The  act  of  1874,  in  dealing  with  the  tax- 
ing power  of  cities  of  the  third  class,  author- 
ized such  cities,  in  clause  1  of  section  20,  'to 
levy  and  collect  taxes  for  general  revenue 
purposes,  not  to  exceed  ten  mills  on  the  dol- 
lar, In  any  one  year,  on  all  the  real,  personal 
and  mixed  property  within  the  limits  of  said 
cities,  taxable  according  to  the  laws  of  the 
state  of  Pennsylvania,  the  valuation  of  such 
property  to  be  taken  from  the  assessed  valua- 
tion of  the  taxable  property  therein  made 
under  the  provisions  of  law  regulating  the 
same.'  This  statute  did  not  designate  the 
property  which  should  be  subject  to  taxation, 
nor  provide  for  the  manner  in  which  the  val- 
uation of  that  property  should  be  assessed. 
The  property  subject  to  taxation,  the  mode  In 
which  the  assessors  should  be  chosen,  and 
the  manner  in  which  their  duty  should  be 
discharged  were  left  to  be  determined  under 
the  laws  already  In  force  In  the  several  cities, 
respectively.  This  statute  was,  however,  in- 
consistent with  the  acts  of  1860  and  1868,  in 
that  It  fixed  the  limit  of  the  levy  in  any  one 
year  at  ten  mills,  no  such  limitation  being 
found  In  the  earlier  statutes;  and,  further. 
In  that,  in  section  86,  it  provided  a  new  and 
entirely  different  manner  of  collecting  taxes. 
The  act  of  1874  provided  that  the  powers  of 
cities  of  the  third  class  'shall  be  and  remain 
as  now  provided  by  law,  except  where  other- 
wise provided  by  this  act'  It  Is  not  asserted 
that  the  city  has  attempted  to  levy  taxes 
to  exceed  ten  mills  an  the  dollar  in  any  one 
year  upon  the  property  of  the  appellant,  and, 
If  the  power  of  the  city  to  levy  a  tax  upon 
the  real  estate  of  the  corporation  has  been 
taken  away,  It  must  be  because  of  a  later 
statute. 

"The  act  of  1889  (P.  L.  277)  provided  a 
complete  system  of  taxation  for  cities  of  the 
third  class,  designated  the  property  and  oc- 
cupations which  should  be  subject  to  tax,  en- 
acted that  the  assessors  who  should  fix  the 
valuation  of  such  property  should  be  chosen 
by  the  qualified  electors  of  the  city,  not  of 
the  several  wards,  ordained  the  manner  In 
which  such  assessors  should  discharge  their 
duties,  created  a  board  to  hear  and  deter- 
mine appeals  from  such  assessments,  desig- 
nated the  officer  to  whom  taxes  should  be 
paid,  provided  a  manner  for  enforcing  pay- 
ment, and  fixed  penalties  for  failure  to  pay 
the  tax  after  It  became  due.    The  system 
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thus  provided  Is  from  beginning  to  end  in- 
consistent with  that  which  was  authorized 
by  the  local  acts  of  1860  and  1868  applicable 
to  the  city  of  Harrisburg  alone.  The  provi- 
sion which  is  material  to  the  present  inquiry 
is  that  which  designates  the  property  which 
shall  be  subject  to  tax.  The  act  of  1889  au- 
thorized and  empowered  cities  of  the  third 
class  to  levy  and  collect  taxes  for  general 
revenue  purposes,  not  to  exceed  ten  mills 
on  the  dollar  In  any  one  year,  on  all  per* 
sons,  real,  personal  and  mixed  property 
within  the  limits  of  said  city,  taxable  ac- 
cording to  the  laws  of  the  state  of  Pennsyl- 
vania for  county  purposes;  the  valuation  of 
such  property  to  be  assessed  as  hereinafter 
provided.'  The  statute  also  authorized  the 
collection  of  a  tax,  upon  the  same  property, 
for  the  purpose  of  paying  Interest  on  bond- 
ed Indebtedness  and  for  the  payment  of 
IoanB  to  support  the  government  and  make 
the  necessary  Improvements  in  said  city, 
and  it  also  authorized  the  imposition  of  a 
poll  tax  not  to  exceed  $1  and  a  license  tax 
not  exceeding  $100  annually  upon  certain 
businesses  and  occupations.  The  real  estate 
which  under  this  act  is  subject  to  be  taxed 
for  city  purposes,  by  a  city  of  the  third  class, 
is  such  as  is  taxable  for  county  purposes. 
This  provision  is  Inconsistent  with  the  pro- 
visions of  the  acts  of  1860  and  1868,  which 
authorized  the  city  of  Harrisburg  to  levy 
taxes  upon  property  which  had  been  sub- 
ject to  taxation  'for  borough  purposes  in  the 
borough  of  Harrisburg,'  and  upon  the  real 
estate  of  corporations  located  within  said 
city.  The  act  of  1889  provided  that:  'All 
acts  or  parts  of  acts  Inconsistent  herewith,  or 
supplied  by  the  provisions  hereof,  be  and  the 
same  are  hereby  repealed.' 

"The  parties  have  expressly  agreed  in  the 
case  stated  that  the  real  estate  of  the  Har- 
risburg Gas  Company,  which  the  city  seeks 
to  tax,  Is  not  taxable  according  to  the  laws 
of  the  state  of  Pennsylvania 'for  county  pur- 
poses. That  this  agreement  but  states  the 
law  is  well  settled.  Bridge  Co.  v.  Frailey, 
18  Serg.  &  R.  (Pa.)  422;  Schuykill  Naviga- 
tion Co.  v.  Berks  County,  11  Pa.  202;  Wayne 
County  v.  Canal  Co.,  15  Pa.  351;  West  Ches- 
ter Gas  Co.  v.  County  of  Chester,  30  Pa.  232; 
CoatesvlUe  Gas  Co.  v.  County  of  Chester, 
97  Pa.  476;  Southern  Electric  Light  & 
Power  Co.  v.  Philadelphia,  191  Pa.  170,  43 
Atl.  123;  People's  Passenger  Railway  Co.  v. 
Taylor,  22  Pa.  Super.  Ct  156;  Philadelphia 
v.  Electric  Traction  Co.,  208  Pa.  157,  57  Atl. 
354;  Railway  Co.  v.  Venango  County,  5  Pa. 
Super.  Ct  304.  Real  estate  held  and  used  as 
Is  that  of  the  appellant  would  not  be  tax- 
able for  city  purposes,  under  the  provisions 
of  the  act  of  1889,  in  any  city  of  the  third 
class  in  the  commonwealth  other  than  Har- 
risburg. The  Legislature  of  the  common- 
wealth, In  the  act  of  1889,  defined  and  lim- 
ited the  powers  of  cities  of  the  third  class 
for  purposes  of  taxation,  and  the  special 
provisions  of  the  acts  of  1860  and  1868  are 


Inconsistent  with  and  repugnant  to  the  pro- 
visions of  the  later  statute. 

"Chief  Justice  Mitchell,  in  Commonwealth 
v.  Brown,  210  Pa.  29,  59  Atl.  479,  in  dealing 
with  the  Question  of  the  repeal  of  a  local 
and  special  act  by  a  later  general  statute, 
after  a  painstaking  review  of  the  authori- 
ties, thus  summarizes  his  conclusion:  'First, 
the  rule  that  a  general  statute  does  not  re- 
peal by  implication  a  local  act  with  different 
or  inconsistent  provisions  Is  still  the  prevail- 
ing rule.  Secondly,  but  the  rule,  being  found- 
ed on  a  presumption  of  legislative  Intent, 
will  not  apply  when  a  contrary  Intent  is 
clearly  apparent  Thirdly,  where  the  clear 
general  intent  of  the  Legislature  Is  to  es- 
tablish a  uniform  and  mandatory  system  as 
in  the  municipal  classification  acts,  the  pre- 
sumption must  be  that  the  local  acts  are  in- 
tended to  be  repealed.  Fourthly,  where  an 
act  Is  passed  to  carry  Into  effect  a  manda- 
tory general  provision  of  the  Constitution, 
the  presumption  must  be  that  It  was  Intend- 
ed to  repeal  even  local  acts  inconsistent  with 
its  terms.'  The  learned  Chief  Justice  says, 
in  the  same  opinion:  'What  the  cases  decide 
and  are  authority  for  is  that  as  the  legis- 
lative intent  in  the  classification  of  munici- 
palities is  apparent  to  make  a  uniform  sys- 
tem and  framework  of  government  public 
officers,  powers,  and  duties  In  each  class,  the 
presumption  is  that  as  to  such  matters  local 
acts  must  give  way  to  the  general  act  of 
classification  whenever  they  conflict'  When 
the  legislative  intention  to  provide  a  uniform 
system  for  all  subjects  to  which  It  relates 
clearly  appears,  no  repealing  words  are  nec- 
essary. -  Chalfant  v.  Edwards,  176  Pa.  67, 
34  Atl.  922;  Quinn  v.  Cumberland  County. 
162  Pa.  55,  29  Atl.  289.  This  case  is  square- 
ly ruled  by  Commonwealth  ex  rel.  McKlr- 
dy  v.  Macferroa,  Treasurer  of  Allegheny 
City,  152  Pa.  244,  25  AH.  556,  19  L.  R.  A. 
568.  The  city  of  Allegheny  had  not  accept- 
ed the  provisions  of  the  act  of  1874,  and  had 
continued  to  be  governed  under  Its  special 
charter  and  laws  until  1890,  when  because 
of  Increase  in  population  It  became  a  city 
of  the  second  class,  and  It  no  longer  had  the 
option  to  continue  Its  old  form  of  govern- 
ment but  must  pass  into  and  be  governed 
by  the  laws  relating  to  cities  of  the  second 
class.  Among  the  local  and  special  laws  by 
which  it  had  been  governed  under  Its  old 
charter  was  a  complete  taxing  system,  which, 
like  that  of  the  city  of  Harrisburg,  was 
somewhat  peculiar.  The  relator  In  that  case 
attempted  to  pay  his  taxes  In  the  old  man- 
ner, the  city  treasurer  refused  to  accept  the 
tax,  and  McKlrdy,  the  relator,  proceeded  by 
mandamus.  The  case  reached  the  Supreme 
Court  and  is  reported  as  above  cited,  and  it 
was  held:  'It  Is  clear  therefore  that,  in  or- 
der to  adjust  Itself  to  the  class  into  which  It 
has  come,  this  city  must  leave  its  old  sys- 
tem behind  it  and  take  on  that  which  the 
law  has  prescribed  for  it  as  a  member  of  the 
second  class.     This  Is  rendered   still   more 
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apparent  -when  we  remember  that  the  power 
to  levy  and  collect  taxes  is  one  of  the  "cor- 
porate powers"  which  the  classification  acts 
have  undertaken  to  regulate,  and  that  the 
officers  through  whom  such  levy  and  col- 
lection are  made  are  "corporate  officers," 
whose  powers  and  dntles  are  defined  and 
adjusted  by  the  same  acts.  If  no  provision 
lor  the  levy  and  collection  of  taxes  In  cities 
of  the  second  class  had  been  made,  the  sys- 
tem previously  in  existence  in  such  cities 
would  have  remained  undisturbed  under  the 
express  declaration  of  the  first  section  of  the 
act  of  1874;  but  to  the  extent  to  which  the 
law  has  regulated  the  exercise  of  the  taxing 
power,  or  modified  the  powers  and  duties 
of  the  officers  through  whom  It  Is  exercised, 
to  that  extent  the  old  system  is  superseded 
by  the  new.'  Mr.  Justice  Williams,  who 
spoke  for  the  Supreme  Court  in  Common- 
wealth v.  Macferron,  thus  states  the  rule: 
'Whenever,  therefore,  any  law  regulating 
the  municipal  affairs  of  cities  of  a  given 
class  shall  he  found  to  conflict  with  a  pre- 
vious local  statute  applicable  to  any  member 
of  the  class  relating  to  the  same  subject,  the 
latter  must  give  way  by  reason  of  the  na- 
ture and  purposes  of  class  legislation.  In 
this  manner  existing  diversities  will  gradu- 
ally disappear,  and  uniformity  throughout 
the  class  will  be  finally  secured.' 

"The  power  to  levy  and  collect  taxes  is  one 
of  the  corporate  powers  of  cities  of  the  third 
class,  which  the  classification  acts  have  un- 
dertaken to  regulate.  The  act  of  1889  pro- 
vides a  complete  system  for  the  levy  and 
collection  of  taxes  in  cities  of  the  third 
class,  and,  as  the  local  acts  relating  to  the 
city  of  Harrlsburg  come  into  conflict  with 
that  statute,  'the  latter  must  give  way  by 
reason  of  the  nature  and  purposes  of  class 
legislation.'  The  local  acts,  authorizing  the 
city  to  impose  taxes  upon  the  real  estate 
In  question  having  been  superseded  by  the 
classification  acts,  the  city  was  without  au- 
thority to  impose  the  taxes  which  are  the 
subject  of  this  litigation. 

"The  judgment  of  the  court  below  Is  re- 
versed, and  judgment  is  now  entered  for 
the  defendant  with  costs." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

Daniel  S.  Seltz,  City  Sol.,  for  appellant 
A.  C.  Stamm  and  M.  B.  Olmsted,  for  appel- 
lee. 

PER  CURIAM.  The  judgment  is  affirmed 
by  a  majority  of  the  court  on  the  opinion 
of  the  Superior  Court. 


(219  Pa.  56) 

ALLEN  v.  HIRLINGER  et  aL 

(Supreme  Court  of  Pennsylvania,    June  25, 
1907.) 

Wills— Nature  or  Estate  Conveyed. 

Testator  gave  to  his  wife  whatever  might 
remain  of  his  estate  for  her  own   use   during 


her  life  or  widowhood,  with  full  permission  to 
use  the  same  as  necessities  might  require;  "she 
to  have  the  full  ownership  thereof  the  same  as 
I  now  have."  The  will  further  provided  that 
on  her  death  whatever  remained  should  be  given 
to  his  daughter.  Held,  that  the  widow  had  the 
right  to  consume  the  real  estate,  though  she  did 
not  acquire  a  fee-simple,  with  power  to  convey 
it  and  make  a  good,  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1418,  1421,  1424.] 

Appeal  from  Superior  Court 

Action  by  Leonora  Allen  against  3.  W. 
Hlrllnger  and  others.  From  a  judgment  of 
the  Superior  Court,  affirming  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Wm.  R.  Brinton,  for  appellant  Wm.  S. 
Furst  for  appellee  J.  W.  Hlrllnger.  a  B. 
Montgomery  and  J.  W.  Denllnger,  for  appel- 
lee J.  W.  Denllnger. 

MITCHELL,  C.  J.  The  testator  directed 
the  payment  of  his  debts  and  a  small  legacy 
to  his  daughter,  and  then  devised  the  resi- 
due of  his  estate  to  his  wife  for  life  or  wid- 
owhood, with  permission  to  use  and  live 
therefrom  and  to  have  the  full  ownership, 
the  same  as  he  had  himself  during  his  life, 
and  at  her  death  whatever  should  remain  to 
be  given  to  his  daughter.  The  class  of  wills 
to  which  this  belongs  present  inherent  difficul- 
ties in  construction  by  their  Indication  of  an 
Intent  not  accurately  defined  in  the  testator's 
own  mind,  If  not  of  double  and  to  some  extent 
conflicting  Intents.  The  testator  gives  to  the 
first  taker  the  estate,  or  what  Is  practically 
the  same  thing,  the  power  to  consume  the 
whole,  and  yet  manifests  his  expectation  at 
least  If  not  his  intention,  that  it  shall  not 
ali  be  consumed.  These  two  purposes,  mani- 
festly present  in  his  mind,  but  not  accurately 
defined,  and  their  possible  conflict,  perhaps 
not  perceived  at  all,  at  once  raise  the  ques- 
tion: Has  the  will  limited  the  estate  given, 
or  has  it  attempted  to  deprive  the  estate 
given  of  some  of  its  essential  legal  properties? 
The  cases  must  be  classified  on  this  line  of  dis- 
tinction. In  Good  v.  Flchtbora,  144  Pa.  287, 
22  Atl.  1032,  27  Am.  St.  Rep.  630,  it  was  said : 
"The  true  test  of  the  effect  of  language  ap- 
parently at  variance  with  other  parts  of  the 
devise  Is  whether  the  intent  is  to  give  a 
smaller  estate  than  the  meaning  of  the  words 
of  the  gift  standing  alone  would  Import, 
or  to  impose  restraints  upon  the  estate  giv- 
en. The  former  is  always  lawful  and  ef- 
fective, the  latter  rarely,  if  ever.  The  first 
because  the  testator's  intention  is  the  govern- 
ing consideration  in  the  construction  '  and 
carrying  out  of  a  will ;  the  second,  because 
even  a  clear  intention  of  the  testator  cannot 
be  permitted  to  contravene  the  settled  rules 
of  law  by  depriving  any  estate  of  its  essential 
legal  attributes."  While  similar  language  has 
been  differently  construed  In  different  wills, 
yet  the  difference  has  been  in  the  application 
not  in  the  guiding  principle.    The  effort  has 
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uniformly  been  to  discover  the  actual  prln- 
.clpal  Intent  of  the  testator,  and  where  that 
has  been  clear  there  Is  no  case  In  which  it 
has  been  departed  from.  It  has  been  very 
generally  observed  that  the  testator,  lnops 
consllll,  rarely  observes  or  even  appreciates 
the  distinction  between  the  two  classes  of 
cases.  With  the  general  Idea  in  his  mind  that 
he  can  dispose  of  bis  property  as  he  may 
please,  be  falls  to  see  that  he  cannot  make  a 
gift  and  at  the  same  time  withhold  it  or  Its  es- 
sential attributes.  Hence  the  numerous  cases 
where  the  effort  Is  made  to  give  the  first  tak- 
er, especially  a  widow,  the  full  authority  and 
enjoyment  of  the  property,  and  yet  to  dic- 
tate what  shall  be  done  with  it  in  her  life  or 
particularly  after  her  death.  As  the  first 
donee  Is  usually  the  principal  object  of  the 
testator's  bounty,  the  presumption  In  case 
of  conflict  Is  always  In  his  favor.  Hence 
there  Is  a  strong  trend,  notably  In  the  later 
cases,  to  construe  the  first  gift  as  a  fee,  and 
the  subsequent  words,  which  appear  to  be 
repugnant,  as  either  merely  precatory,  as  In 
Good  v.  Flchthorn,  144  Pa.  287,  22  Atl.  1032, 
27  Am.  St.  Rep.  630,  and  Boyle  v.  Boyle,  152 
Pa.  108,  25  AtL  494,  34  Am.  St  Rep.  629,  or 
as  expressive  of  a  particular  and  subordinate 
Intent  which  must  fall  as  an  attempt  to  de- 
prive the  estate  given  of  Its  legal  attributes, 
as  In  Jauretche  v.  Proctor,  48  Pa.  466,  Levy's 
Estate,  153  Pa.  174,  25  Atl.  1068, 1070;  Evans 
r.  Smith,  166  Pa.  625,  31  Atl.  346,  Gilchrist 
v.  Empfleld,  194  Pa.  897,  45  Atl.  46,  and  Hu- 
ber  v.  Hamilton,  211  Pa.  289,  60  Atl.  789. 

A  few  cases,  notably  Fox's  Appeal,  99  Pa. 
382,  and  Follweller's  Appeal,  102  Pa.  581, 
are  frequently  cited  as  sustaining  contrary 
views  to  those  here  expressed;  but  they  do 
not  While  there  la  room  for  difference  of 
opinion  as  to  the  application,  there  is  no  de- 
parture from  tbe  guiding  principle  of  en- 
deavoring to  ascertain  the  testator's  primary 
or  main-  Intent.  The  very  first  sentence  of 
Chief  Justice  Sbarswood's  opinion  In  Fox's 
Appeal  is  that  "every  will  is  to  be  construed 
from  its  four  corners  to  arrive  at  the  true 
Intention  of  the  testator."  In  neither  that 
cose  nor  Follweller's  Appeal  was  there  any 
direct  or  express  gift  of  a  power  to  consume 
from  which  a  fee  simple  could  be  inferred, 
but  the  Inference  was  sought  to  be  drawn 
from  a  reference  to-  the  disposition  of  "what 
remains"  or  "what  shall  be  left"  at  tbe  death 
of  the  wife,  and  it  was  held  that  the  direct 
gift  limited  to  a  life  estate  was.  not  enlarged 
by  such  reference.  In  construing  the  Infinite 
variety  of  phrases  and  expressions  which 
testators  have  used  to  express  their  inten- 
tions, there  Is  room  for  difference  of  opinion 
as  to  the  application  of  rules. and  presump- 
tions ;  but  no  case  sanctions  a  departure  from 
tbe  principle  that  all  rules  and  presumptions 
are  subordinate  to  the  intent  of  the  testator 
where  that  Is  ascertained.  Some  few  cases 
In  .which  tbe  good  faith  of  the  life  tenant  has 
been  questionable,  such  as  La  Bar's  Estate, 
181  Pa.  L  87  Atl.  Ill,  Tyson's  Estate,  191  Pa. 


218,  43  Atl.  131,  and  Trout  v.  Bomlnger,  198 
Pa.  91,  47  Atl.  960,  must  be  read  in  connec- 
tion with  that  question. 

Taking  up  the  present  will  in  view  of  the 
foregoing  principles,  it  does  not  appear  to 
leave  any  doubt  as  to  the  testator's  actual 
and  main  Intent    Tbe  words  are: 

"Third.  AH  tbe  balance,  or  whatever  may 
remain  then  of  my  estate,  real,  personal  and 
mixed,  I  give,  devise  and  bequeath  to  my 
beloved  wife  Leonora  whom  I  desire  to  be 
the  real  owner  thereof,  and  for  her  only 
proper  use,  benefit  and  behoof  during  her  nat- 
ural life,  or  so  long  as  she  remains  my  widow 
with  full  permission  to  her  to  use  and  live 
therefrom  as  her  necessities  may  require,  and 
she  to  have  the  full  ownership  thereof,  the 
same  as  I  now  have,  and  have  had  during  my 
natural  life. 

"Fourth.  When  my  beloved  wife  dies,  my 
will  Is  whatever  may  then  remain  of  my  es- 
tate, real,  personal  or  mixed,  I  desire  that 
the  same  remaining  portion.  If  any,  be  given 
to  my  beloved  daughter  Mary." 

The  gift  to  tbe  widow  Is  of  the  estate;  she 
to  be  "the  real  owner  thereof,"  and  "with 
full  permission  to  her  to  use  and  live  there- 
from as  her  neccesslties  may  require."  And 
she  Is  to  have  "the  full  ownership  thereof 
the  same  as  I  now  have,  and  have  had  dur- 
ing my  natural  life."  It  is  plain  that  he 
meant  her  to  have  whatever  her  necessities 
should  require,  even  to  the  extent  of  the  en- 
tire estate,  as  he  had  himself  undoubtedly  had 
during  his  lifetime.  And  this  Idea  he  ex- 
pressed distinctly  three  separate  ways.  And 
she  was  the  Judge  of  what  her  necessities 
should  require.  Lininger's  Appeal,  110  Pa. 
398,  1  Atl.  722.  The  gift  Is  expressly  of  the 
estate,  real,  personal,  and  mixed,  blended  to- 
gether, and  no  distinction  made.  There  was 
no  difference  In  the  testator's  own  ownership 
and  control  over  the  real  and  the  personal 
estate  during  his  life,  and  there  is  nothing  to 
Indicate  an  Intention  to  make  a  difference  In 
hers  after  his  death.  There  was  no  limit  put 
on  her  use.  If  she  needed  the  whole,  she 
was  to  have  the  whole.  But  It  is  plain  that 
he  did  not  think  she  would  need  the  whole, 
and  expected  that  there  would  be  something 
left,  and  this  residue,  be  it  much  or  little,  he 
gave  to  bis  daughter.  The  terms  of  this  lat- 
ter gift  are  as  explicit  as  those  of  the  first. 
When  tbe  wife  dies,  "whatever  may  then 
remain  of  the  estate,  real,  personal  or  mix- 
ed, I  desire  that  the  same  remaining  por- 
tion. If  any,  be  given  to  my  daughter."  No 
distinction  is  made  again  between  tbe  real 
and  the  personal  estate,  and  an  equal  pow- 
er to  consume  Is  implied  In  the  expressed 
doubt  "if  any"  as  to  there  being  any  un- 
consumed  residue  of  either.  Tbe  appellant 
does  not  have  a  fee  simple,  for  she  could 
not  make  a  valid  devise  of  what  may  be 
left  at  her  death,  as  that  would  go  under 
tbe  testator's  will  to  bis  daughter.  But  ap- 
pellant has  an  unlimited  power  to  consume, 
and,  as  said  in  the  very  analogous  case  of 
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Kennedy  v.  P.  ft  L.  E.  R.  R.  Co.,  216  Pa.  575, 
65  Atl.  1102,  the  power  to  consume  real  estate 
necessarily  Includes  the  power  to  convey. 
Her  deed  therefore  will  convey  a  good  title. 
Judgment  reversed,  and  Judgment  directed 
to  be  entered  for  the  plaintiff  on  the  case 
stated. 


(218  Pa.  878) 

STARK  v.  LANCASTER  ELECTRIC  LIGHT, 
HEAT  &  POWER  CO. 

(Supreme    Court   of   Pennsylvania.     June,   8, 
1907.) 

Elxctbioitt— Eleotbio  Light  Wibes  —  Nto- 

LIGKNCK. 

In  an  action  against  an  electric  light  com- 
pany to  recover  for  the  death  of  plaintiff's  son 
by  contact  with  a  telephone  wire  which  became 
charged  by  dropping  on  a  wire  of  the  defendant 
company  daring  a  storm,  the  latter  is  not 
chargeable  with  negligence  in  not  maintaining 
a  screen  above  its  wire  to  prevent  such  contact 
.in  the  event  of  the  breaking  of  the  telephone 
wires,  where  there  is  no  testimony  to  show 
that  the  erection  of  such  guards  was  a  reason- 
able precaution,  or  that  Ft  was  practicable  to 
maintain  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Electricity,  I  7.] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  Kate  Stark  against  the  Lancas- 
ter Electric  Light,  Heat  &  Power  Company. 
From  an  order  refusing  to  take  off  a  non- 
suit, plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
and  ELKIN,  JJ. 

B.  F.  Davis,  for  appellant  Wm.  R.  Brin- 
ton,  W.  F.  Beyer,  and  W.  TJ.  Hensel,  for  ap- 
pellee. 

FELL,  J.  The  death  of  the  plaintiff's  son 
was  caused  by  an  electric  shock  received 
from  a  wire  of  the  Pennsylvania  Telephone 
Company  which  had  broken  during  a  severe 
sleet  storm,  at  night,  and  bung  down  to  a 
pavement  in  the  city  of  Lancaster.  The  tele- 
phone company  had  a  number  of  wires  on 
the  street  which  were  suspended  at  a  height 
of  40  or  50  feet  The  wire  of  the  defendant 
company  ran  parallel  to  the  wires  of  the  tele- 
phone company,  and  was  on  separate  poles 
from  8  to  15  feet  below  them.  No  one  knew 
when  the  wire  broke,  but  the  circumstances 
connected  with  the  accident  would  Indicate 
that  it  fell  when  the  deceased  was  walking 
under  It  The  defendant's  wires  were  Insulat- 
ed, and  it  was  not  shown  that  there  was  any 
defect  in  the  insulation.  After  the  close  of 
the  argument  for  a  nonsuit,  an  offer  was 
made  by  the  plaintiff  to  prove  that  the  tele- 
phone wire  In  falling  had  come  into  contact 
with  the  electric  light  wire,  and  that  the  in- 
sulation of  the  latter  had  been  worn  off  by 
friction  at  the  point  of  contact  This  offer 
was  overruled,  but  In  disposing  of  the  motion 
to  take  off  the  nonsuit  the  case  was  consid- 
ered as  If  the  offer  had  been  proved. 

The  main  contention  of  the  appellant  Is 


that  the  defendant  was  negligent  In  not  main- 
taining a  screen  or  guard  over  Its  wires  to 
prevent  their  contact  with  the  wires  of  the 
telephone  company  in  the  event  of  the  break- 
ing of  the  latter.  There  was  no  testimony  to 
show  that  the  erection  of  guards  was  a  rea- 
sonable precaution  to  avoid  accidents,  nor 
that  It  was  customary  or  practicable  to  main- 
tain them.  While  companies  using  electricity 
are  held  to  the  highest  degree  of  care  prac- 
ticable and  are  required  to  take  every  rea- 
sonable precaution  suggested  by  experience 
and  known  dangers,  it  is  not  for  a  Jury  with- 
out evidence  to  set  up  a  standard  of  care  as 
to  a  matter  not  within  the  range  of  common 
knowledge.  In  Aument  v.  Penna.  Telephone 
Company,  28  Pa.  Super.  Ot.  610,  a  case  In 
which  the  same  question  was  Involved,  It  was 
said  by  Rice,  P.  J.:  "If,  therefore,  there  had 
been  evidence  that  It  is  customary  or,  If  not 
customary,  that  it  Is  practicable  for  telephone 
companies  to  maintain  guard  wires  under  the 
circumstances  proved  at  the  trial,  the  plain- 
tiff's case  would  present  a  different  aspect. 
But  we  cannot  say  that  this  was  a  question 
of  fact  upon  which  the  generality  of  mankind 
are  so  well  informed  that  the  Jurymen  drawn 
from  the  ordinary  walks  of  life  ought  to  have 
been  permitted  to  determine  It  without  evi- 
dence, and  then  make  their  finding  the  basis 
of  an  Inference  that  the  omission  to  maintain 
such  wires  in  the  present  Instance  was  negli- 
gence, and  the  proximate  cause  of  the  injury 
complained  of." 

There  Is  no  merit  In  any  of  the  assign- 
ments'of  error. 

The  Judgment  Is  affirmed. 


(US  Fa.  611) 
CARVER  v.   CLOUSER. 

(Supreme    Court    of    Pennsylvania.      Jane    8. 
1907.) 

Wars— Conbtbtjotion— Natum  or  Dkvisb. 
Testatrix  bequeathed  to  S.  all  her  estate 
which  she  might  possess  at  the  time  of  her 
death  for  his  natural  life,  and  after  that  "to 
his  legal  heir*  to  do  with  it  as  they  see  prop- 
er." Held,  that  S.  took  an  estate  in  fee  under 
the  rule  in  Shelley's  Case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1372-18787] 

Appeal  from  Court  of  Common  Pleas,  Ju- 
niata County. 

Case  stated  in  suit  of  Solomon  Carver 
against  Watson  D.  Clouser.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Plaintiff  claimed  title  under  the  second 
clause  of  the  will  of  Elizabeth  Kauffman,  de- 
ceased, which  was  as  follows:  "Second.  I 
bequeath  to  Solomon  Carver,  of  township  and 
county  aforesaid,  all  my  estate,  real,  person- 
al or  mixed,  which  I  may  possess  at  the  time 
of  my  death,  to  hold  the  same  during  his 
natural  life,  and  after  that  to  his  legal  heirs 
to  do  with  It  as  they  see  proper."  The  court 
held  that  the  plaintiff  had  an  estate  in  fee 
under  the  rule  in  Shelley's  Case. 
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Argued  before  MITCHELL,  0.  J.,  and 
BBOWN,  POTTEB,  ELKIN,  and  STEW- 
ABT,  JJ. 

Louis  B.  Atkinson,  for  appellant  F.  M.  M. 
Pennell,  for  appellee. 

PER  CURIAM.  This  devise  Is  too  clearly 
within  the  rule  In  Shelley's  Case  to  require 
discussion. 

Judgment  affirmed. 


(219  Pa.  so 

STILWELL  r.  SMITH  et  aL 

(Supreme  Court   of  Pennsylvania.    June  25. 

1907.) 

1.  Judgment— Foreign  Judgmbkt— Enforce- 
ment. 

Where  a  judgment  is  entered  by  a  court 
of  record  in  another  state  after  trial  before  the 
court  in  which  decision  was  reserved,  and  the 
judgment  subsequently  entered  as  of  the  date  of 
the  trial,  it  may  be  enforced  against  the  estate 
of  defendant  in  Pennsylvania,  though  he  dies 
after*  the  trial  and  before  actual  entry  of  judg- 
ment. 

2.  Sams— Action— Defenses. 

In  an  action  on  a  foreign  judgment,  no 
defense  can  be  interposed  which  goes  to  the 
merits  of  the  controversy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  85  1755-1760.] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  William  H.  Stllwell  against  C. 
Elmer  Smith  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

J.  F.  Conroy  and  James  St.  Clair  McCall, 
for  appellants.  Charles  A.  Hawkins  and  J. 
S.  Black,  for  appellee. 


POTTER,  J.  This  was  an  action  of  as- 
sumpsit brought  by  the  plaintiff  against  the 
executors  of  S.  Morgan  Smith,  deceased,  up- 
on the  record  of  a  judgment  obtained  against 
S.  Morgan  Smith,  In  the  district  court  of 
Maricopa  county,  territory  of  Arizona,  and 
duly  certified  according  to  the  prorlsions  of 
the  act  of  Congress.  The  case  was  tried  by 
agreement  of  the  parties  before  the  court  of 
common  pleas  of  York  county,  Pa.,  without  a 
jury,  and  resulted  In  the  entry  of  judgment 
In  favor  of  plaintiff  for  the  sum  of  $3,057.55 
and  costs.  Exceptions  to  the  findings  of 
fact  and  law  by  the  trial  judge  were  dis- 
missed, and  from  the  final  judgment  the  de- 
fendants have  taken  this  appeal. 

The  record  of  the  case  In  the  Arizona  court 
shows  that  the  defendant  S.  Morgan  Smith 
appeared  and  answered  the  complaint,  filed 
a  counterclaim,  and  by  his  counsel  waived  a 
trial  by  jury,  and  appeared  at  the  trial  of 
the  case  before  the  court  Both  the  subject- 
matter  of  the  suit  and  the  person  of  the  de- 
fendant were  within  the  jurisdiction  of  the 
court  The  case  was  tried  on  April  1  and  2, 
1003,  and  the  minutes  of  the  court  show,  un- 
der date  of  April  2d,  that :  "There  being  no 


further  testimony  offered  on  either  side,  and 
the  evidence  being  closed,  argument  of  the 
respective  counsel  followed,  and  the  cause 
was  fully  submitted  to  the  court  for  Its  con- 
sideration and  decision,  and  the  same  was 
by  the  court  taken  under  advisement,  and 
the  decision  herein  reserved  until  a  future 
day."  Qn  April  3d,  defendant's  attorney  dis- 
missed the  counterclaim  which  he  had  filed. 
On  April  12th,  before  any  decision  had  been 
rendered  or  judgment  entered  by  the  court 
S.  Morgan  Smith  died,  and  on  April  17th  his 
death  was  suggested  upon  the  record.  On 
the  same  day  the  court,  "In  order  to  permit 
the  substitution  In  the  meantime  of  the  rep- 
resentatives of  said  deceased  party,"  ordered 
that  further  proceedings  be  postponed  until 
May  18th.  The  record  does  not  show  that  any 
representative  of  the  deceased  defendant  was 
substituted ;  but  the  appellants  state,  In  their 
history  of  the  case,  that  a  special  adminis- 
trator of  the  estate  was  appointed  by  the 
probate  court  In  Arizona,  and  at  the  hearing 
on  May  18th  was  present  In  court  by  his  at- 
torney, and  the  court  below  has  found  this  to- 
be  the  fact  On  May  18th,  the  Arizona  court 
ordered  that  judgment  be  entered  In  favor 
of  plaintiff  and  against  defendant  for  $3,000, 
with  Interest  and  costs,  and  "that  said  judg- 
ment be  entered  nunc  pro  tunc  as  of  the  date 
of  submission  of  said  cause,  April  2,  1903." 
A  writ  of  error  was  taken  from  this  judgment 
by  Beaucbamp  H.  Smith  as  on  intervening 
defendant,  and  was  dismissed  by  the  Supreme 
Court  of  Arizona  for  want  of  prosecution. 
The  sum  of  $975  was  collected  in  attachment 
proceedings  In  Arizona  after  entry  of  the 
judgment,  and  the  present  suit  Is  brought  to- 
collect  the  remainder  due  thereon. 

The  first  question  raised  by  this  appeal 
Is  whether  a  judgment  entered  against  a  de- 
fendant by  a  court  of  record  of  another  state 
or  territory,  after  trial  before  the  court  with- 
out a  jury,  decision  being  reserved,  and  the 
entry  of  judgment  being  made  nunc  pro  tunc 
as  of  the  date  of  trial,  can  be  enforced 
against  the  estate  of  the  defendant  in  this 
state;  the  defendant  himself  having  died 
after  the  trial  and  before  the  actual  entry  or 
the  judgment.  We  have  no  doubt  whatever 
but  that  it  can  be  so  enforced,  and  we  agree 
with  the  trial  judge  that  It  should  be  In  this 
case. 

It  was  contended  on  behalf  of  the  de- 
fendants In  the  court  below  that  by  the 
death  of  the  defendant  while  the  cause  was 
being  held  under  advisement,  the  Arizona 
court  lost  Its  jurisdiction.  This  contention 
was  most  properly  overruled.  The  authori- 
ties are  strongly  against  It  Thus,  in  Fitz- 
gerald v.  Stewart,  53  Pa.  343,  Justice  Strong 
said  (page  346):  "At  common  law  the  death 
of  either  a  sole  plaintiff  or  defendant  in 
any  case,  abated  the  suit;  yet  If,  after  ver- 
dict, either  party  died  in  vacation,  judgment 
could  be  entered  that  vacation  as  of  the  pre- 
ceding term,  and  It  would  be  a  good  judg- 
ment as  of  that  preceding  term.    The  death- 
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of  the  party  did  not  abate  the  suit  In  any 
such  sense  as  to  render  the  court  power- 
less to  enter  a  judgment  to  take  effect  from 
a  day  prior  to  the  death.  So,  if  either  party 
died  after  a  special  verdict,  and  pending  the 
time  taken  for  argument  or  advisement  there- 
on, or  on  a  motion  In  arrest  of  judgment  or 
for  a  new  trial,  judgment  could  be  entered 
at  common  law  after  his  death  as  of  the 
term  in  which  the  postea  waB  returnable,  or 
judgment  would  otherwise  have  been  giv- 
en nunc  pro  tunc,  that  the  delay  arising  from 
the  act  of  the  court  might  not  turn  to  the 
prejudice  of  the  party.  Tidd's  Practice,  846, 
847.  Personal  actions  now  do  not  die  with 
the  person  any  more  completely  than  all  ac- 
tions did  at  common  law.  There  Is,  and  there 
always  has  been,  in  the  courts,  a  common- 
law  power  to  enter  judgment  nunc  pro  tunc, 
at  their  discretion,  regulated,  it  is  true,  by 
certain  rules.  To  this  a  statutory  power  has 
been  added.  St  17  Charles  II,  c  8,  enact- 
ed that  where  either  party,  in  any  action, 
personal,  real,  or  mixed,  dies  between  ver- 
dict and  judgment,  his  death  shall  not  be 
alleged  for  error,  so  as  the  judgment  be  en- 
tered within  two  terms  after  the  verdict 
This  statute  is  reported  to  be  in  force  in 
Pennsylvania.  Roberts'  Digest  369.  The 
language  of  the  act  Is  very  general.  It  ap- 
plies to  all  actions,  and  so  it  has  been  con- 
strued. It  recognizes,  but  does  not  attempt 
a  substitute  for,  the  common-law  power  lm- 
memorlally  asserted  by  courts  to  give  judg- 
ments to  take  effect  from  a  date  prior  to  their 
rendition,  and  to  operate  as  if  they  had  been 
given  at  that  time.  Sometimes  the  power 
is  exercised  under  the  statute,  and  some- 
times independently  of  it  In  Murray  v. 
Cooper,  6  Serg.  &  R.  126,  a  judgment  waa 
entered  nunc  pro  tunc,  as  of  a  date  eight 
years  prior  to  its  entry,  and  Chief  Justice 
Tilghman,  after  referring  to  the  statute  of 
Charles  II,  said:  'In  such  a  case  the  plaintiff 
is  entitled  to  his  judgment  by  virtue  of  the 
statute,  without  calling  upon  the  court  to 
exercise  any  extraordinary  power.  But  in- 
dependently of  the  statute,  the  court  has 
power,  in  order  to  do  justice,  to  enter  judg- 
ment at  their  discretion,  as  of  a  time  when 
it  ought  to  have  been  entered.' " 

The  same  principle  has  been  followed  in 
federal  courts.  Thus,  in  Mitchell  v.  Over- 
man, 103  U.  S.  62,  26  L.  Ed.  369,  Mr.  Jus- 
tice Harlan  said  (page  64  of  103  U.  S.  [26  L. 
Ed.  369]):  "The  adjudged  cases  are  very 
numerous  in  which  have  been  considered  the 
circumstances  under  which  courts  may  prop- 
erly enter  a  judgment  or  decree  as  of  a  date 
anterior  to  that  on  which  it  is,  in  fact,  ren- 
dered. We  deem  it  unnecessary  to  present 
an  analysis  of  the  authorities,  some  of  which 
are  cited  In  note  to  this  opinion,  but  content 
ourselves  with  saying  that  the  rule  establish- 
ed by  the  general  concurrence  of  the  Ameri- 
can and  English  courts  is  that  where  the 
delay  in  rendering  judgment  or  decree  arises 
from  the  act  of  the  court— that  is,  where 


the  delay  has  been  for  Its  convenience,  or  has 
been  caused  by  the  multiplicity  or  press  of 
business  or  the  intricacy  of  the  questions  in- 
volved, or  for  any  other  cause  not  attribu- 
table to  the  laches  of  the  parties,  but  within 
the  control  of  the  court— the  judgment  or 
decree  may  be  entered  retrospectively,  as  of 
a  time  when  it  should  or  might  have  been 
entered  up.  In  such  cases,  upon  the  maxim, 
'Actus  curiar  nemlnan  gravabit,'  which  has 
been  well  said  to  be  founded  upon  justice 
and  good  sense  and  to  afford  a  safe  and  cer- 
tain guide  for  the  administration  of  justice, 
it  is  the  duty  of  the  court  to  see  that  the 
parties  did  not  suffer  by  the  delay.  Whether 
a  nunc  pro  tunc  order  should  be  made  de- 
pends upon  the  circumstances  of  the  peculiar 
case.  It  should  be  granted  or  refused,  as  the 
justice  of  the  cause  may  require."  To  the 
same  effect  is  Borer  v.  Chapman,  119  U.  S. 
587,  7  Sup.  Ct  342,  30  L.  Ed.  532.  In  this 
case  the  judgment  sought  to  be  enforced  was 
entered  against  a  deceased  defendant  nunc 
pro  tunc,  and  It  was  held  (page  596  of  119 
U.  S.,  page  342  of  7  Sup.  Ct  [30  L.  Ed. 
532])  that  the  rule  of  Mitchell  v.  Overman, 
supra,  applied.  Mr.  Justice  Matthews  said 
(page  602  of  119  U.  S.,  page  349  of  7  Sup. 
Ct  [30  L.  Ed.  532]):  "The  date  of  that 
entry  (nunc  pro  tunc)  is  by  a  fiction  of  the 
law  made  and  considered  to  be  the  true  date 
of  the  judgment  for  one  purpose  only,  and 
that  is  to  bind  the  defendant  by  the  obliga- 
tion of  the  judgment  entered  as  of  a  date 
when  he  was  in  full  life." 

Neither  the  accuracy  of  the  record  nor  the 
conduct  of  the  case  in  the  Arizona  court 
can  be  inquired  into  here.  Beyond  the  ques- 
tion of  jurisdiction  of  the  court,  or  of  pay- 
ment of  the  judgment  we  cannot  go.  Hughes 
v.  Schreiner,  202  Pa.  488,  52  Atl.  30.  The 
cases  bearing  upon  the  degree  of  faith  and 
credit  to  be  given  in  one  state,  to  the  records 
of  Judicial  proceedings  In  the  courts  of  anoth- 
er state,  are  collected  and  clearly  discussed 
by  Judge  Henderson  In  Levlson  v.  Blumen- 
thal,  25  Pa.  Super.  Ct  55.  When  It  is  shown 
that  the  court  of  another  state  has  Jurisdic- 
tion, its  judgment  Is  conclusive  and  can- 
not be  inquired  into.  Guthrie  v.  Lowry,  84 
Pa.  533.  The  law  upon  this  question  Is  thus 
summed  up  In  23  Cyc.  1561,  1562:  "In  an 
action  on  a  Judgment  recovered  in  another 
state,  defendant  may  plead  any  matters 
absolutely  Impeaching  the  validity  of  the 
judgment,  or  showing  a  payment  satisfac- 
tion, or  release  of  it,  or,  where  equitable 
defenses  are  allowed,  any  matters  which 
would  justify  the  grant  of  an  injunction  to 
restrain  the  enforcement  of  the  judgment 
against  him;  but  he  cannot  set  up  any  de- 
fense to  the  original  cause  of  action  which 
might  and  should  have  been  interposed  in 
the  suit  in  which  the  Judgment  was  render- 
ed. The  judgment  of  a  competent  court  In 
another  state  being  final  and  conclusive  on 
the  merits,  no  defense  could  be  heard  in  an 
action  upon  It,  which  goes  to  the  merits  of 
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the  original  controversy,  and  no  defense  can 
be  set  np  -which  might,  with  proper  dili- 
gence, have  been  interposed  In  the  original 
action." 

That  the  judgment  in  this  case,  entered  in 
the  Arizona  court,  was  final,  and  was  so 
regarded  by  that  court,  is  shown  by  the 
fact  that  execution  was  issued  and  a  con- 
siderable sum  obtained  thereunder  in  Ari- 
zona, which  has  been  credited  upon  the  judg- 
ment We  see  no  merit  In  any  of  the  speci- 
fications of  error. 

They  are  all  overruled,  and  the  Judgment 
is  affirmed. 


(213  Pa.  MS) 

BARNETT  et  al.  v.  PHILADELPHIA  MAR- 
KET CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

1.  COBFOBATTONB— MEBGEB— RIGHTS     OF     DIS- 
SATISFIED Stockholder. 

Where  a  market  company  has  been  con- 
solidated with  another  corporation,  a  stock- 
holder who  has  voted  against  the  consolidation 
has  his  remedy  to  enforce  payment  for  the  value 
of  the  stock  by  a  bill  in  equity,  and  not  by 
proceedings  under  Act  May  29,  1901  (P.  L. 
349),  affording  a  remedy  to  dissatisfied  stock- 
holders. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  12,  Corporations,  H  2343-2347.] 

2l  Saiqs 

A  stockholder  who  has  voted  against  the 
consolidation  of  the  corporation  with  another 
is  not  bound  to  pursue  the  remedy  given  dis- 
satisfied stockholders  by  Act  May  29.  1901,  g  5 
(P.  L.  352),  to  have  his  damages  and  the  value 
of  his  stock  ascertained,  but  may  bring  a  bill  in 
equity,  whereby  he  would  obtain  actual  pay- 
ment for  his  stock,  instead  of  a  judgment 
against  the  corporation  to  be  collected  as  other 
judgments  are  under  the  provisions  of  such  act. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  Frank  Barnett  and  others,  trading 
as  Wolf  Bros.  &  Co.,  and  others,  against  the 
Philadelphia  Market  Company  and  others. 
Decree  for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

The  plaintiffs  averred  in  their  bill:  That 
Frank  A.  Barnett,  on  October  19,  1903,  be- 
came, and  at  the  time  of  filing  the  bill  still 
was,  the  owner  of  100  shares  of  the  capital 
stock  of  the  Philadelphia  Market  Company, 
the  equitable  title  to  which,  however,  was  in 
the  other  plaintiffs;  that  the  said  Philadel- 
phia Market  Company  and  the  Quaker  City 
Cold  Storage  &  Warehouse  Company  were 
both  corporations  duly  incorporated  under 
the  laws  of  the  state  of  Pennsylvania,  and 
had  entered  into  an  agreement  of  merger, 
under  date  of  February  16,  1904,  which  was 
filed  In  the  office  of  the  Secretary  of  the 
commonwealth  of  Pennsylvania,  and  by  rea- 
son thereof  there  was  duly  incorporated  on 
March  15,  1904,  the  Pennsylvania  Cold  Stor- 
age &  Market  Company  for  the  purpose  of 
succeeding  to  all  the  property  rights,  fran- 
chises, and  privileges  by  law  theretofore  vest- 
ed In  said  Philadelphia  Market  Company  and 


the  Quaker  City  Cold  Storage  &  Warehouse 
Company  respectively;  that  the  action  of 
the  stockholders  of  the  Philadelphia  Market 
Company  taken  to  produce  this  result  was  at 
a  meeting  which  was  not  attended  by  any  of 
the  complainants;  that  the  said  Pennsylva- 
nia Cold  Storage  &  Market  Company  under 
date  of  May  11,  1904,  notified  the  complain- 
ants of  the  resting  of  said  property  in  It, 
and  requiring  the  complainants  to  return  the 
said  certificate  of  stock  standing  in  the  name 
of  the  said  Frank  A  Barnett,  for  which 
would  be  Issued  a  certificate  of  stock  in  the 
said  Pennsylvania  Cold  Storage  & .  Market 
Company;  that  none  of  the  complainants 
ever  consented  to  the  said  merger  and  con- 
solidation, and  demanded  that  the  officers 
of  the  Philadelphia  Market  Company  should 
abandon  what  they  denominated  as  an  un- 
lawful scheme.  The  bill  prayed  for  an  in- 
junction restraining  the  Philadelphia  Market 
Company  from  transferring  to  the  Pennsyl- 
vania Cold  Storage  &  Market  Company  Its 
said  property  rights,  privileges,  and  fran- 
chises; that  all  of  the  said  proceedings 
should  be  declared  illegal  and  void ;  and  that 
the  Pennsylvania  Cold  Storage  &  Market 
Company  be  ordered  and  decreed  to  return 
to  the  Philadelphia  Market  Company  all  of 
said  property,  or  that  It  should  be  decreed 
that  the  Philadelphia  Market  Company  and 
the  Pennsylvania  Cold  Storage  &  Market 
Company,  or  either  of  them,  pay  to  the  com- 
plainants the  full  market  value  of  their  said 
stock  in  the  said  Philadelphia  Market  Com- 
pany. 

The  answer  set  forth  that  the  meeting  of 
the  stockholders  of  the  Philadelphia  Market 
Company  was  duly  held  in  accordance  with 
all  provisions  of  law,  of  which  meeting  no- 
tice was  given  to  the  said  Frank  A.  Barnett; 
who  did  not  attend  the  said  meeting,  nor 
was  he  represented  thereat;  that  the  agree- 
ment referred  to  in  the  bill  was  duly  sub- 
mitted to  the  stockholders,  and  a  resolution 
duly  adopted  approving  the  same  by  an 
unanimous  affirmative  vote  of  more  than  a 
majority  of  stock  of  the  said  Philadelphia 
Market  Company ;  that  the  said  merger  had 
taken  place  under  the  provisions  of  the  act 
of  assembly  of  Pennsylvania  approved  May 
29,  1901  (P.  L.  349);  that  the  said  Frank 
A.  Barnett  had  been  requested  to  surrender 
bis  certificate  for  100  shares  of  the  stock  of 
the  Philadelphia  Market  Company  of  the  par 
value  of  $50,  and  receive  in  exchange  there- 
for a  certificate  of  the  Pennsylvania  Cold 
Storage  &  Market  Company  for  100  shares 
of  the  par  value  of  $50;  that  all  of  the 
stockholders  had  received  similar  requests, 
and  the  said  Frank  A  Barnett  was  entitled 
to  receive  proportionately  exactly  as  much 
stock  as  any  other  stockholder  in  said  Phila- 
delphia Market  Company;  -that  the  said 
plaintiffs  never  opposed  the  said  merger,  but, 
on  the  contrary,  remained  entirely  silent  un- 
til the  bill  in  this  case  was  filed,  and  no  de- 
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mand  that  the  said  plan  of  merger  be  aban- 
doned was  ever  made  prior  to  the  time  of 
filing  the  bill  by  the  plaintiffs ;  that  the  said 
merger  was  neither  a  scheme  nor  unlawful, 
but,  on  the  contrary,  was  to  the  interest  and 
advantage  of  all  of  the  stockholders  of  the 
Philadelphia  Market  Company;  and  that  the 
stock  of  the  Philadelphia  Market  Company 
had  been  made  of  greater  value  than  it  was 
before  the  said  merger  took  place. 

The  case  was  heard  on  bill  and  answer  on 
the  general  question,  and  referred  to  Willis 
E.  Barker,  Esq.,  to  ascertain  the  market  val- 
ue of  the  stock.  Exceptions  to  the  report  of 
the  referee  were  dismissed  by  the  court 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  G.  Johnson  and  Frank  R.  Shattuck, 
for  appellants.  Morris  Wolf  and  Horace 
Stern,  for  appellees. 

BROWN,  J.  The  prayers  of  this  bill  are 
In  the  alternative.  The  complainants  ask 
that  the  consolidation  or  merger  of  the  Phila- 
delphia Market  Company  with  the  Quaker 
City  Cold  Storage  &  Warehouse  Company, 
and  the  resulting  Incorporation  of  the  two 
as  the  Pennsylvania  Cold  Storage  &  Market 
Company,  be  declared  Illegal  and  void,  or 
that  they  be  paid,  by  the  defendants,  or  ei- 
ther of  them,  the  full  market  value  of  their 
stock  held  and  owned  by  them  in  the  Phila- 
delphia Market  Company.  The  first  prayer 
was  not  granted,  but  a  decree  was  made  for 
the  relief  asked  for  in  the  second.  A  referee 
was  appointed  to  ascertain  the  market  value 
of  the  stock.  He  reported  it  to  be  $50  per 
share,  which  is  its  par  value.  The  consoli- 
dation of  the  companies  has  not  been  inter- 
fered with,  and  the  only  questions  to  be 
determined  on  this  appeal  are  whether  er- 
rors were  committed  In  the  decree  directing 
that  the  defendants,  or  either  of  them,  pay 
to  the  complainants  the  full  market  value  of 
their  stock  and  In  confirming  the  report  of 
the  referee  fixing  It  at  $50  per  share.  By  sec- 
tion 5  of  the  act  of  May  29,  1901  (P.  L.  852), 
a  remedy  Is  given  to  a  stockholder  of  a  cor- 
poration becoming  a  party  to  an  agreement 
of  merger  or  consolidation  for  the  ascertain- 
ment of  the  damages  he  may  sustain  by  the 
merger  or  consolidation  and  for  the  collec- 
tion of  the  same,  and  one  of  the  contentions 
of  the  appellants  is  that  the  appellees  were 
bound  to  pursue  the  remedy  provided  by  that 
section  and  were  entitled  to  no  other  relief. 
The  court  below  refused  to  concur  in  this, 
but  gave  no  reason  for  Its  refusal  to  do  so. 

The  remedy  provided  by  the  act  of  1901 
can  be  Invoked  only  by  those  who  are  en- 
titled to  It,  and  they  are  stockholders  who 
are  not  only  dissatisfied  with  or  object  to  a 
consolidation,  but  who,  at  a  stockholders' 
meeting,  "voted  against  the  same."  These 
appellees  were  not  present  at  the  stockhold- 
ers' meeting  either  In  person  or  by  proxy, 
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and,  not  having  voted  against  the  consolida- 
tion, the  court  below  may  have  been  of  opin- 
ion that  they  were  not  within  the  terms  of 
the  fifth  section  of  the  act  of  1901.  There 
is  no  provision  In  that  section  for  a  stock- 
holder who  is  simply  dissatisfied  with  a  pro- 
posed consolidation,  as  there  Is  in  the  act  of 
March  24,  1865  (P.  L.  49),  authorizing  the 
consolidation  of  railroad  companies.  But, 
even  if  the  appellees  might  have  pursued 
the  remedy  provided  by  the  fifth  section  of 
the  act  of  1901,  they  were  not  bound  to  do  so. 
No  new  right  Is  conferred  upon  stockholders 
by  the  act  of  1901,  and  no  one  theretofore 
enjoyed  by  them  has  been  impaired  by  It 
It  authorizes  consolidation,  but  does  not  take 
away  the  right  of  a  stockholder  to  refuse  to 
surrender  his  stock  for  that  in  a  new  cor- 
poration or  to  take  anything  less  for  It  than 
its  actual  value,  if  his  company  is  to  be  prac- 
tically dissolved.  This  is  all  the  decree  se- 
cures to  the  appellees,  and  to  it  they  were 
entitled.  Lauman  v.  Lebanon  Valley  R.  R. 
Co.,  30  Pa.  42,  72  Am.  Dec.  685.  A  dissatis- 
fied stockholder  voting  against  consolidation 
effected  under  the  act  of  1901  "may"  have 
his  damages  and  the  value  of  his  stock  as- 
certained and  payment  of  the  same  secured 
in  the  mode  pointed  out  in  that  act  but  this 
remedy  Is  not  his  only  one.  He  may  adopt 
it  If  he  prefers  it  to  that  which  these  ap- 
pellees adopted;  but  he  Is  not  required  to 
do  so.  The  protection  given  the  stockhold- 
er in  Lauman  v.  Lebanon  Valley  R.  R.  Co. 
Is  still  to  be  found  in  chancery,  assuring  him 
actual  payment  for  his  stock,  if  he  is  com- 
pelled to  part  with  it  Instead  of  a  Judgment 
against  the  corporation  for  the  value  of  it 
to  be  collected  "as  other  Judgments  are  by 
law  recoverable." 

We  have  not  been  persuaded  that  any  er- 
ror was  committed  by  the  referee  in  fixing 
the  par  value  of  the  stock  at  its  market 
value,  and  his  report  confirmed  by  the  court 
below,  will  not  be  disturbed.  The  value  was 
ascertained  In  accordance  with  our  own  cases 
and  the  authorities  generally  directing  how 
the  value  of  stock  of  this  kind,  not  listed  and 
having  no  quoted  price,  shall  be  determined. 

Appeal  dismissed,  and  decree  affirmed,  at 
appellants'  costs. 


(as  iv  Mi) 

PERKIOMEN   R.   CO.   v.   KREMHR. 

(Supreme  Court  of  Pennsylvania.    June  25. 
1907.) 

1.  Ejectment  —  Evidence  —  Directing   Vita- 
mer. 

In  ejectment  by  a  railroad  to  recover  land 
as  within  plaintiff's  right  of  way,  it  appeared 
that  plaintiff  claimed  under  a  general  release 
executed  by  defendant's  predecessor  in  title  30 
years  previously.  The  release  did  not  describe 
the  land  by  metes  and  bounds.  Plaintiff  offered 
the  deed  in  evidence  and  oral  testimony  of  its 
engineer  from  data  obtained  in  the  company's 
office  and  information  from  persons  living  in  the 
neighborhood.  The  engineer  had  not  originally 
located   the  road,  and   the  data  were  disputed 
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by  tint  defendant.   HtUL  error  to  direct 
for  plaintiff. 

2.  Iip-Bmm  or  Pnoor. 

la  ejectment,  the  hnta  to  on 
establish  tMe  to  the  load  at  dtopnte. 

fEd,  Kates— Toe  «•*•*  in  point,  see  Cent.  Dig, 
vol.  17.  E>-tas«Bt.  ||  23S-243J 

3.  TarAi^-frriarnos  roa  Jcbt. 

HVr  the  evidence  »  oral,  thoneh  india- 
pgtab!*.  tke  ease  »  necessarily  Coir  the  Jury. 

fEd.  »*»«.— For  earns  in  point,  see  Cent.  D*. 
voL  4*.  Trial.  {I  232-336.] 

4.  Evrorsce— Deci~t«ATiosg. 

In  ejertjnent  to  "►tUMixb  title  to  a  railroad 
right  of  war.  Unstinvmj  as  to  4-ofatratknu  and 
direetioo*  given  tnr  subordinate  officer*  of  plain- 
tiff is  iawteWUe. 

(Ed.  Votes— Tor  cawa  in  point,  aw  Cent.  Dig. 
vol  20,  Evidence,  f  923.1 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  the  Perkiomen  Railroad  Com- 
pany against  Micbael  M.  Kremer.  Judgment 
for  plaintiff,  and  defendant  appeals.  He- 
versed,  and  new  trial  ordered. 

The  court  charged  aa  follows: 

"Generally,  when  property  la  acquired  by  a 
railroad  company,  either  by  grant  or  con- 
demnation, the  extent  of  the  grant  or  of  the 
taking  trader  the  proceedings  in  condemna- 
tion can  be  ascertained  from  the  papers  on 
file,  either  from  the  deed  or  from  the  drafts 
accompanying  the  condemnation  proceedings. 
Where  that  la  done,  there  can  be  no  question 
aa  to  the  location  of  the  road,  or,  rather,  of 
the  property  deeded  or  taken.  Now,  although 
a  deed  may  be  made  to  a  railroad  company 
for  a  certain  quantity  of  land,  and  the  rail- 
road company,  in  the  location  of  Its  land,  lo- 
cates It  over  such  lines,  it  cannot  be  said  that 
they  bare  lost  their  right  to  the  full  extent 
of  the  grant  By  so  doing,  they  may  be  tres- 
passers on  another's  property,  but  that  fact 
does  not  take  away  their  title  to  the  land  ac- 
tually claimed  then  or  taken  by  them  under 
proceedings  in  condemnation  and  paid  for 
under  such  proceedings.  Where  the  extent  of 
the  grant  Is  uncertain  and  cannot  be  definite- 
ly ascertained,  either  from  the  deed  or  from 
the  proceedings  In  condemnation,  or  from  the 
necessary  papers  fixing  the  location  and  con- 
struction of  the  road,  evidence  can  be  Intro- 
duced to  show  what  the  railroad  has  done 
as  defining  the  extent  of  their  grant. 

"In  this  case,  the  first  duty  of  the  railroad 
company  was  to  show  title  to  this  property  in 
dispute.  They  produce  a  deed  of  release, 
which  calls  for  85  feet  of  ground  on  the  west 
side  of  the  railroad.  There  have  been  pro- 
duced here  drafts,  field  notes,  and  other 
data  in  the  possession  of  the  railroad  com- 
pany, according  to  which  this  railroad  was 
constructed. 

"It  was  said,  in  Philadelphia  A  Reading 
Railroad  Co.  v.  Obert,  109  Pa.  193.  1  Atl.  398: 
'To  establish  the  true  location  of  a  rallroac 
In  Pennsylvania  Is  a  matter  peculiarly  within 
the  power  of  the  railroad  company.  There  is 
not,  and  never  lias  been,  any  requirement 
that  the  location  should  be  anywhere  filed  or 


nal  records  are  evidence,  and  rm 
as  to  what  the  railroad  company  old  hi  this 
particular  case.  The  engineer,  who  ana  ex- 
amined upon  the  stand.  testifies  that  he  ex- 
amined  these  ilin  sweats,  hi  the  possession  of 
I  the  railroad  company,  which  show  the  origi- 
nal surveys  and  location:  that  the  descrip- 
tion therein  contained  of  this  partiesdar  prop- 
erty accords,  hi  every  particular,  with  the 
description  and  with  the  draft  am— panj  ing 
the  deed  of  release.  And  he  farther  says: 
*Q.  Are  there  any  metes  or  bounds  contained 
upon  that  draft,  any  more  than  there  are  up- 
on the  draft  attached  to  the  release  In  ques- 
tion? A.  They  are  the  same.  Q.  Then  there 
are  no  metes  and  bounds?  A.  There  are. 
Q.  There  are  metes  and  bounds?  A.  The 
curvature  Is  given,  the  width  is  given,  the 
beginning  and  ending  points  were  given.* 
And  then  be  declares  that,  from  his  measure- 
ments made  recently,  be  has  located  this 
railroad  property  with  such  accuracy  as  that 
It  brings  the  disputed  point  within  the  deed 
of  release  and  aa  being  part  of  the  35  feet 
that  time  mentioned  as  being  on  the  west  side 
of  the  railroad  company.  This  evidence,  of 
course,  if  believed,  would  establish  that  this 
defendant  unfortunately  is  on  the  railroad 
property;  and.  In  order  that  the  Jury  could 
find  against  this  evidence,  there  ought  to  be 
something  which  would  warrant  such  a  find- 
ing. 

"  "The  only  evidence  introduced  that  would 
contradict  the  testimony  of  the  railroad  en- 
gineer la  that  of  Mr.  Miller,  a  surveyor,  and 
there  la  nothing  In  his  testimony,  In  the 
opinion  of  the  court,  which  contradicts  the 
testimony  of  the  railroad  engineer.  Mr.  Mil- 
ler admits  that  he  knows  nothing  of  the 
original  location  of  the  road.  He  did  not 
have  access  to  these  original  documents,  and 
he  is  not  prepared  to  say  that  the  evidence  of 
the  railroad  engineer  is  not  correct  There- 
fore, in  the  opinion  of  the  court  the  jury 
would  not  be  Justified  In  rejecting  this  testi- 
mony as  to  where  this  property  was  located, 
as  defined  and  mentioned  in  the  deed  of  re- 
lease. Now,  if  that  is  the  case,  then  what  ia 
there  to  show  that  this  defendant  has  any 
rights  to  this  property? 

"It  Is  said,  in  the  first  place,  that  the  rail- 
road company,  instead  of  taking  45  feet  on 
the  east  side  of  the  road,  have  taken  more 
than  that,  and,  with  what  they  have  taken 
there,  some  55  feet  added  to  25  feet  on  the 
west  side,  would  give  them  their  full  80  feet, 
and  would  give  Mr.  Kremer  the  ground  that 
he  claims.  I  cannot  admit  that  such  Is  the 
fact.  The  ground  on  the  east  side  of  the 
road  is  not  Inclosed  by  any  fences,  nor  is 
there  any  evidence  that  the  railroad  company 
has  ever  assumed  any  ownership  over  it 
even  to  the  extent  of  their  45  feet;   and  If, 


Digitized  by  VjOOQIC 


Pa.) 


PERKIOMEN  R.  CO.  ▼.  KREMER. 


915 


therefore,  they  have  committed  an  Illegal  act, 
yet  even  If  they  have  done  bo,  It  would  not 
divest  them  of  their  right  to  the  85  feet  on 
the  west  side.  It  Is  further  said  that,  Inas- 
much as  this  deed  of  release  required  the 
owners  of  the  property  on  the  west  side  to 
maintain  fences,  the  erection  of  the  build- 
ings on  that  line  Is  equivalent  to  the  erection 
of  fences  and  establishes  the  line.  I  do  not 
understand  that  to  be  the  law.  There  Is  not 
a  particle  of  evidence  in  this  case  that  the 
railroad  company  ever  consented  to  the  erec- 
tion of  those  buildings,  nor  that  any  person 
connected  with  the  railroad  company  had  any 
authority  to  define  the  limits  of  the  railroad 
company,  by  which  either  Mr.  Kremer  or 
Mr.  Bergy,  or  their  predecessors,  would  have 
the  right  to  say  that  that  was  the  line.  It 
may  have  been  that  the  employes  of  the  rail- 
road company  were  mistaken,  and  that  they 
actually  thought  that  25  feet  would  be  all 
that  the  railroad  company  was  entitled  to; 
but  because  they  may  have  thought  so,  or 
may  have  led  Mr.  Kremer,  or  Mr.  Bergy,  or 
any  one  at  that  time  owner,  to  have  believed 
that  such  was  the  fact,  that  cannot  affect  the 
railroad  company.  It  cannot  be  that  the  em- 
ployes of  a  railroad  company  can  give  away 
the  property  of  the  railroad  company  In 
that  way. 

"It  is  further  said  that  Mr.  Kremer  and  his 
predecessors  have  used  this  property  for  such 
length  of  time  as  that,  by  adverse  user,  they 
have  acquired  title  thereto.  I  cannot  assent 
to  this  proposition.  It  is  said  that  there  is  no 
Pennsylvania  case  on  this  subject.  In  Phila- 
delphia &  Reading  Railroad  Co.  v.  Obert,  109 
Pa.  183,  1  Atl.  398,  It  is  assumed  that  such 
cannot  be  the  fact  It  Is  said  there:  'As- 
suming that  a  railroad  Is,  in  a  qualified 
sense,  a  public  highway,  held  under  the  com- 
monwealth's right  of  eminent  domain,  under 
the  charter,  and  that  title  to  the  lands  cov- 
ered by  the  location  as  against  the  company 
could  not  be  acquired  by  adverse  possession,' 
and  so  forth.  That  same  expression  was 
used  in  Bassett  v.  Penna.  R.  R.  Co.,  201  Pa. 
226,  50  Atl.  772,  where,  again,  this  same 
question  was  raised :  'Assuming  that  a  rail- 
road Is,  In  a  qualified  sense,  a  public  high- 
way, held  under  the  commonwealth's  right 
of  eminent  domain  under  the  charter,  and 
that  title  to  the  lands  covered  by  the  location 
as  against  the  company  could  not  be  acquired 
by  adverse  possession,'  and  so  forth.  And  so 
In  Zahn  v.  Ry.  Co.,  184  Pa.  66,  39  Atl.  24,  this 
same  expression  of  opinion  occurs,  and  there- 
fore, whilst  the  authorities  are  numerous  in 
other  states  that  it  can  be  acquired,  the  trend 
of  authority  in  Pennsylvania  Is  against  such 
a  doctrine.  Railroads  are  regarded  as  pub- 
lic highways,  the  same  as  turnpike  com- 
panies, and  the  same  as  our  ordinary  roads, 
and  the  law  does  not  allow  their  rights  to  be 
interfered  with  In  the  manner  claimed  by  this 
defendant 

"I  therefore  am  of  the  opinion  that  this  is 
purely  a  question  of  law,  that  there  is  no  evi- 


dence here  which  would  warrant  Its  submis- 
sion to  the  Jury,  and  that  no  matter  what 
Injury  this  may  Inflict  upon  this  defendant 
I  am  bound  to  instruct  the  jury  as  I  view 
the  law,  and  that  is  that,  under  all  the  evi- 
dence In  this  case,  their  verdict  must  be  for 
the  plaintiff.  I  therefore  direct  that  all  evi- 
dence on  the  part  of  employes  of  the  railroad 
company,  tending  to  show  consent  by  the 
railroad  company  of  the  building  of  the  build- 
ings on  this  line,  or  of  the  fixing  of  the  line, 
be  stricken  out" 

Argued  before  MITCHELL.  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  and  STEW- 
ART, JJ. 

N.  H.  Larzelere,  for  appellant  Montgom- 
ery Evans  and  John  M.  Dettra,  for  appellee. 

STEWART,  J.  The  one  question  In  the 
case  was  whether  the  strip  of  land  in  dis- 
pute was  included  in  the  right  of  way  which 
defendant's  predecessor  In  title  had  conveyed 
to  the  plaintiff.  The  deed  of  release,-  execut- 
ed and  delivered  in  1869,  contained  only  a 
general  description  of  the  premises,  and  the 
exact  boundaries  can  now  only  be  determined 
as  the  center  line  of  the  railroad  as  then  con- 
structed can  be  ascertained.  If  located  as 
contended  for  by  the  plaintiff,  then  the  dis- 
puted ground  was  embraced  in  the  release, 
and  the  right  to  the  same  is  now  In  the 
plaintiff.  The  plaintiff  offered  in  support  of 
its  contention  nothing  except  the  deed  of  re- 
lease, and  the  testimony  of  its  engineer,  who 
testified  simply  as  an  expert  from  data  ob- 
tained in  the  office  of  the  plaintiff's  company 
in  Philadelphia,  and  the  information  which 
he  derived  upon  Inquiry  of  others  supposed 
from  long  residence  to  be  familiar  with  .con- 
ditions as  they  had  existed.  The  draft  which 
he  exhibited  he  had  prepared  from  the  data 
obtained  from  the  office  of  the  railroad  com- 
pany; the  information  he  gained  upon  in- 
quiry he  applied  only  by  way  of  corrobora- 
tion of  the  results  reached  from  the  former. 
These  data  consisted  of  what  was  claimed  to 
be  the  original  right  of  way  plan  of  the  com- 
pany, and  field  notes  In  connection  therewith, 
together  with  a  stationing  plan.  Notwith- 
standing the  fact  that  the  company's  track 
had  been  more  or  less  shifted,  it  was  contend- 
ed by  the  plaintiff,  and  the  contention  was 
supported  by  the  witness,  that  the  original 
center  line  contemplated  In  the  deed  of  re- 
lease could,  with  help  derived  from  these 
plans  and  notes,  be  definitely  and  accurately 
determined.  The  witness  had  not  himself  as- 
sisted in  the  original  location  of  the  road, 
having  been  in  the  plaintiff's  employ  only 
during  the  last  four  or  five  years.  The  au- 
thenticity of  the  plans  and  notes  was  not  ad- 
mitted by  the  defendant  but  the  witness  was 
allowed  to  state  his  conclusions  therefrom. 
His  testimony  was  persuasive  to  the  mind  of 
the  court,  and  in  the  general  charge  It  is  thus 
referred  to:  "This  evidence,  of  course,  if 
believed,  would  establish  that  this  defendant 
unfortunately  is  on  the  railroad  property; 
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and,  In  order  that  the  Jury  could  find  against 
this  evidence,  there  ought  to  be  something 
Which  would  warrant  such  a  finding." .  A  ver- 
dict for  the  plaintiff  was  directed. 

The  case  calls  for  no  expression  from  us 
as  to  the  strength  of  defendant's  case.  He 
and  those  under  whom  he  claimed  had  been 
in  the  exclusive  occupancy  of  the  disputed. 
strip  since  1869,  when  the  deed  and  release 
were  executed.  Permanent  structures  had 
been  built  on 'the  premises;  the  defendant  at 
the  time  of  suit  maintaining  thereon  a  large 
brick  bakery  which  he  bad  erected  in  1898. 
If  the  plaintiff  was  entitled  to  recover,  It  was 
because  Its  own  title  had  been  established. 
Whether  it  had  been  established  depended  en- 
tirely upon  the  sufficiency  and  accuracy  of 
the  data  employed  by  the  witness,  the  en- 
gineer, Lannlng,  In  determining  where  the 
center  line  of  the  company's  track  was  at  the 
time  of  the  making  of  the  release,  and  the 
accuracy  of  the  result  he  reached.  It  is  not 
for  us  to  question  either.  No  more  was  it 
for  the  learned  judge  of  the  court  below  to 
determine  their  conclusiveness.  That  could 
only  be  done  by  the  Jury.  It  was  not  a  ques- 
tion whether  the  defendant  had  offered  any- 
thing against  the  testimony  of  this  witness. 
The  learned  Judge  did  not  exceed  the  limits 
of  Judicial  privilege  when  be  instructed  the 
Jury,  in  his  genera]  charge,  that,  in  order  to 
find  contrary  to  this  evidence,  there  ought  to 
be  something  which  would  warrant  such  find- 
ing; but  in  directing  the  Jury  to  find  a  ver- 
dict for  the  plaintiff  in  accordance  with  this 
evidence,  and  upon  it  alone,  he  was  exercis- 
ing a  function  that  belonged  exclusively  to 
the  Jury.  The  burden  was  on  the  plaintiff  to 
establish  Its  title  to  the  land  in  dispute,  and 
this  could  only  be  done  by  evidence  satisfac- 
tory and  convincing  to  the  Jury.  Whether  it 
was  satisfactory  and  convincing  to  them  they 
only  could  say.  The  evidence  was  wholly 
oral,  and  this  of  itself  necessarily  drew  the 
case  to  the  Jury.  "However  clear  and  indis- 
putable may  be  the  proof,  when  It  depends 
upon'  oral  testimony,  It  is  nevertheless  the 
province  of  the  Jury  to  decide  under  instruc- 
tions from  the  court  as  to  the  law  applicable 
to  the  facts,  and  subject  to  the  salutary  pow- 
er of  the  court  to  award  a  new  trial  if  they 
should  deem  the  verdict  contrary  to  the 
weight  of  evidence."  Reel  v.  Elder,  62  Pa. 
90S,  1  Am.  Rep.  414.  The  assignment  of  er- 
ror which  relates  to  this  action  of  the  court 
must  be  sustained. 

It  is  only  necessary  to  say,  with  respect  to 
the  remaining  assignments,  that  the  doctrine 
of  estoppel  Is  without  application  here.  No 
error  was  therefore  committed  in  striking 
from  the  record  the  testimony  as  to  the  dec- 
larations made  and  directions  given  by  cer- 
tain of  the  officers — in  this  case  subordinates 
—of  the  railroad  company  with  respect  to  the 
extent  of  the  right  of  way  and  the  occupancy 
of  the  disputed  ground.  None  of  these  par- 
ties could  have  given  away  or  conveyed  any 
part  of  the  company's  property,  and  what 


could  not  pass  by  their  direct  act  could  not 
pass  by  way  of  estoppel  through  their  con- 
duct Pennsylvania  Railroad  Company's  Ap- 
peal, 80  Pa.  265. 

We  see  no  error  In  the  record,  except  as 
above  indicated;  but  for  this  the  case  must 
go  back. 

Judgment  reversed,  and  venire  facias  de 
novo- awarded. 


(2U  Pa.  82) 
DOWNEY  BROS.  SPOKE  &  BENDING  CO. 
v.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    June  23. 
1907.) 

1.  Railroads— Change   ov   Street   Grade- 
Damages. 

In  an  action  against  a  railroad  company  for 
injuries  caused  by  an  alleged  illegal  change  of 
grade  of  a  street,  where  it  appears  that  the 
claim  is  for  injuries  of  a  temporary  nature, 
plaintiff  may  recover  for  such  injuries  as  were 
suffered  after  his  acquisition  of  title,  though  the 
act  causing  the  injury  was  committed  before 
such  date. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  |  354.] 

2.  Save. 

In  an  action  against  a  railroad  company 
to  recover  for  injuries  caused  by  water  after 
an  illegal  change  of  a  street  grade,  plaintiff 
may  recover  such  sum  as  would,  if  properly  ex- 
pended by  him,  have  prevented  the  overflow. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  Railroads,  5  370.] 

3.  Witnesses— Competency— Knowledge    o» 
Facts. 

Where  a  witness  has  seen  the  work  of  the 
changing  of  the  grade  of  a  street,  he  may  state 
his  estimate  of  the  height  of  the  change,  though 
he  has  not  actually  measured  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  g  80.] 

4.  Appeal— Assignment  of  Error. 

Where  an  assignment  of  error  to  the  ex- 
clusion of  evidence  does  not  refer  to  the  place 
where  the  matter  appears  in  regular  order  in 
the  printed  evidence,  as  required  by  rule  31,  it 
will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2999.] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Action  by  the  Downey  Bros.  Spoke  &  Bend- 
ing Company  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

When  Charles  W.  Bilier,  a  witness  for 
the  plaintiff,  was  on  the  stand,  he  was  asked 
this  question:  "Q.  In  front  of  the  Downey 
property,  as  nearly  as  you  can  tell,  how  much 
did  they  raise  the  track,  how  many  inches? 
(Objected  to  by  the  defendant,  unless  he 
measured  it)  The  Court:  The  witness  may 
answer  if  he  knows.  A.  I  couldn't  say  to  a 
certainty.  I  never  measured  it  Q.  Give  us 
your  best  judgment  (Objected  to  by  defend- 
ant) The  Court:  He  may  answer  that  (De- 
fendant excepts.  Bill  of  exceptions  signed 
and  sealed.)  Q.  As  nearly  as  you  can  tell. 
A.  Possibly  eight  or  nine  Inches  I  would  sup- 
pose, as  near  as  I  can  telL" 
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Defendant  presented  the  following  points: 

"(1)  As  the  plaintiff  In  this  case  Is  seeking 
to  recover  damages  alleged  to  have  been 
caused  by  water  flowing  from  North  Mulberry 
street  Into  its  property,  It  cannot  recover  un- 
less the  injuries  were  caused  by  some  act  of 
the  defendant  occurring  after  April  19,  1901, 
the  date  of  the  incorporation  of  the  plain- 
tiff, prior  to  which  time  the  plaintiff  had  no 
existence.  Answer:  This  point  is  affirmed, 
If  It  means  that  the  Injuries  were  suffered 
after  April  19,  1901.  If  It  means  that  the 
act  of  the  defendant  must  have  occurred 
after  April  18, 1901,  to  entitle  plaintiff  to  re- 
cover then  we  refuse  the  point" 

"(8)  As  the  plaintiff  in  this  case  is  seeking 
to  recover  damages,  alleged  to  have  been 
caused  by  water  flowing  into  Its  property 
from  North  Mulberry  street,  It  Is  not  entitled 
to  recover  more  than  such  sum  as  would 
have  enabled  It  to  prevent  the  water  from 
flowing  into  its  property.  Answer:  This 
point  Is  affirmed.  If  you  believe  that  the 
plans  proposed,  or  one  of  them,  would  have 
protected  the  property,  or  prevented  the  In- 
jury complained  of,  and  then  It  would  only 
be  the  measure  of  damages  for  such  injuries 
as  the  adoption  of  one  of  these  plans  would 
have  prevented. 

"(4)  If  the  plaintiff  was  damaged  by  rea- 
son of  the  raising  of  the  railroad  tracks  on 
North  Mulberry  street  it  was  the  duty  of  the 
plaintiff,  after  its  Incorporation,  to  do  all  in 
Its  power  to  lessen  such  Injury,  and  prevent 
any  damages  caused  by  reason  of  such  rais- 
ing, and  Is  only  entitled  to  such  sum  as  would 
prevent  water  from  flowing  in  from  North 
Mulberry  street.  Answer:  This  point  we 
affirm,  If  you  believe  this  could  have  been 
done  and  the  cost  would  have  been  less  than 
the  injuries  sustained." 

Verdict  and  judgment  for  plaintiff  for  $2,- 
274.21.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  X,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
and  ELKIN,  JJ. 

H.  M.  North  and  H.  M.  North,  Jr.,  for  ap- 
pellant. W.  U.  Hensel  and  W.  R.  Brinton, 
for  appellee. 

■POTTER,  J.  The  plaintiff  corporation,  as 
the  owner  and  occupant  of  certain  real  estate 
in  the  city  of  Lancaster,  situated  on  the  east 
side  of  North  Mulberry  street,  sought  in  this 
action  to  recover  damages  from  the  defend- 
ant company  for  injuries  resulting  from  an 
unauthorized  and  illegal  change  of  the  grade 
of  its  railway  tracks  upon  the  street  In  front 
of  the  plaintiff's  premises.  The  statement  of 
claim  Is  not  very  clear,  in  this  respect  but 
we  understand  it  to  be  for  temporary  in- 
juries, although  it  does  Include  interference 
with  access  to  the  premises,  which  would 
seem  to  be  of  a  permanent  nature.  However, 
the  Interference  with  the  access  is  alleged  to 
be  for  certain  specified  months,  and  for  a 
period  subsequent  thereto,  and  the  language 
of  the  statement  as  a  whole  seems  to  indicate 


that  the  claim  is  for  injuries  of  a  temporary 
nature,  or  to  personal  property.  If  the  In- 
juries were  of  a  permanent  nature,  and  were 
caused  by  an  act  of  defendant  company, 
committed  before  the  plaintiff  acquired  title 
to  the  property,  the  right  to  recover  for  the 
permanent  Injuries  would  belong  to  the 
former  owner.  This  question  was  not  argued, 
and  It  only  arises  incidentally  in  connection 
with  the  first  assignment  of  error,  in  which 
complaint  Is  made  of  the  answer  to  defend- 
ant's first  point  In  this,  the  court  was  asked 
to  charge  that  plaintiff  could  not  recover  un- 
less the  injuries  were  caused  by  some  act  of 
the  defendant  occurring  after  April  19,  1901, 
the  date  of  the  incorporation  of  the  plaintiff. 
As  a  matter  of  fact  April  19th  was  not  the 
date  of  the  incorporation,  but  It  was  the  date 
of  the  deed.  The  point  was  not  accurately 
framed,  in  that  it  made  no  distinction  be- 
tween the  act  of  the  defendant,  and  the  in- 
jurious consequences  resulting  from  the  act 
It  did  not  follow  that  the  Injuries  resulting 
from  the  overflow  of  water,  especially  those 
to  the  personal  property,  would  be  felt  im- 
mediately. The  court  affirmed  the  point  as 
presented  by  counsel  for  defendant  upon  the 
assumption  that  It  meant  that  the  injuries 
were  suffered  after  April  19th,  even  though 
the  act  causing  them  had  occurred  before  that 
date.  This  was  correct  as  regarded  injuries 
of  a  temporary  nature  or  those  to  personal 
property.  Damages  to  land  are  a  personal 
claim  to  the  owner  at  the  time  the  injury 
occurs.  They  do  not  run  with  the  land,  or 
pass  by  deed.  McFadden  v.  Johnson,  72  Pa. 
335,  13  Am.  Rep.  681;  Warrell  v.  Wheeling, 
etc.,  R.  R.  Co.,  130  Pa.  600,  18  Atl.  1014. 
But,  as  we  have  already  said,  the  issue  in 
this  case  seems  to  have  been  made  up  and 
tried  by  both  sides,  upon  the  theory  that  the 
claim  was  not  for  injuries  of  a  permanent 
nature,  but  was  confined  to  those  of  a  tem- 
porary character,  and  to  personal  property. 
Under  that  assumption,  the  rights  of  the 
defendant  were  duly  guarded  by  the  court. 

In  affirming  the  defendant's  second  point 
for  charge,  the  trial  judge  limited  the  jury 
expressly  to  such  damages  as  occurred  after 
the  plaintiff  acquired  the  property.  So,  also, 
In  answering  the  third  and  fourth  points,  the 
jury  were  limited  in  the  amount  of  the  ver- 
dict to  such  a  sum  as  would,  If  properly  ex- 
pended, have  prevented  the  water  from  flow- 
ing Into  the  property.  There  was  no  error  in 
making  this  conditional  upon  the  finding  by 
the  Jury  that  the  plans  suggested,  or  some 
one  of  them,  should  be  effective.  If  not  they 
should,  of  course,  have  been  ignored.  In  his 
general  charge,  the  trial  judge  Instructed 
the  jury  at  length  on  the  questions  raised 
by  the  third  and  fourth  points,  and  sub- 
stantially as  therein  requested.  We  see  no 
merit  In  the  fourth  assignment  of  error.  The 
witness  there  referred  to,  whose  evidence  was 
admitted  against  objection,  testified  that  he 
saw  the  work  of  raising  the  tracks  being 
done,  and  he  gave  the  height  as  near  as  be 
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could  tell.  He  gave  an  estimate  only,  and  It 
was  accepted  as  such,  and  It  was  within  the 
limits  fixed  by  other  witnesses  who  had  made 
accurate  measurements. 

The  fifth  and  sixth  assignments,  which  are 
to  the  exclusion  of  certain  evidence  offered 
by  defendant,  are  bad  because  neither  of  the 
assignments  refers  to  the  place  where  the 
matter  referred  to  appears  in  its  regular  or- 
der In  the  printed  evidence,  as  required  by 
rule  31.  They  will  not,  therefore,  be  consid- 
ered. Cameron  v.  Traction  Co.,  216  Pa.  191, 
65  Atl.  534;  Hallock  v.  Lebanon,  215  Pa.  X, 
64  Atl.  362. 

We  see  no  merit  In  any  of  the  questions 
which  are  raised  in  this  appeal  by  the  as- 
signments of  error,  and  the  judgment  Is 
affirmed 


(EU  Pa.  SI) 

KUNKLE  v.  LANCASTER  COUNTY. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

Bbidoks— Injuries  to  Traveler— Contbibu- 

toby  Negligence. 

A  county  is  not  liable  for  the  death  of  a 
woman,  riding  in  a  wagon,  where  she  permitted 
the  driver  to  drive  deliberately  into  a  swollen 
stream  in  an  attempt  to  find  a  low  county  bridge 
without  guard  rails,  hidden  from  sight  by  the 
muddy  water. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bridges,  |  91.] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster county. 

Action  by  Francis  Kunkle  against  Lancas- 
ter county.  From  an  order  refusing  to  take 
off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

B.  F.  Davis,  for  appellant  John  A.  Coyle 
and  N.  Franklin  Hall,  for  appellee. 

POTTER,  J.  The  appellant  here  complains 
of  the  refusal  to  take  off  a  Judgment  of  com- 
pulsory nonsuit  This  action  was  brought 
to  recover  damages  for  the  loss  of  plaintiff's 
wife,  who  was  drowned  on  August  25,  1905, 
while  attempting  to  cross  Beaver  creek,  upon 
a  bridge  maintained  by  the  county  of  Lancas- 
ter. The  structure  was  a  low  one,  only 
about  8  feet  above  the  water  at  the  ordinary 
stage,  and  was  about  41  feet  long  and  16  feet 
wide.  It  was  without  guard  rails  at  the  side, 
and  its  construction  was  such  that  It  sagged 
under  the  passage  of  a  horse  and  wagon.  On 
the  day  of  the  accident  Beaver  creek  was 
very  high,  so  that  It  flowed  over  the  bridge 
to  a  depth  of  from  2  to  8  Inches,  according 
to  the  testimony  of  different  witnesses.  The 
water  running  over  the  bridge  was  muddy, 
and  the  bridge  could  not  be  seen,  though  Its 
location  could  be  fixed  by  a  small  wave,  on 
the  upper  side  of  the  bridge.  The  roads  and 
fields  on  either  side  of  the  bridge  were  cover- 
ed with  water,  which,  on  the  south  side,  ex- 
tended 250  to  300  feet  from  the  bridge.  About 
10  o'clock  In  the  morning  of  that  day,  Benja- 


min Kunkle,  the  father  of  the  plaintiff,  ac- 
companied by  the  wife  of  the  plaintiff,  was 
driving  to  Lancaster  from  his  home.  When 
they  reached  a  point  about  350  feet  from  the 
bridge,  where  they  could  see  across  the  water 
In  which  the  bridge  was  supposed  to  be,  they 
stopped  and  waited  for  two  teams  that  were 
coming  across  the  bridge  and  through  the 
water  between  them  and  the  bridge.  When 
one  of  these  teams  reached  them,  Benjamin 
Kunkle,  in  the  hearing  of  plaintiff's  wife, 
asked  the  driver  of  it  if  the  bridge  was  there, 
and  was  told  It  was  when  he  crossed.  Upon 
receiving  this  Information,  be,  with  the  plain- 
tiff's wife,  started  to  drive  through  the  water 
and  over  the  bridge,  and  when  about  the  mid- 
dle of  it  a  log  came  down  stream  and  struck 
the  bridge,  causing  the  horse  to  shy  and  step 
off  the  bridge,  precipitating  plaintiff's  wife 
and  the  father  Into  the  water,  where  they 
both  were  drowned. 

The  facts  being  undisputed,  the  trial  judge 
felt  that  no  other  Inference  than  that  of 
contributory  negligence  could  be  drawn,  and 
he  directed  a  judgment  of  compulsory  non- 
suit Our  examination  of  the  evidence  has 
satisfied  us  that  his  conclusion  was  right 
This  case  is  closely  ruled  by  the  decision  in 
Crescent  Township  v.  Anderson,  114  Pa.  643, 
8  Atl.  379,  60  Am.  Rep.  367.  There,  as  here, 
the  plaintiff  was  driven  by  her  father  Into  a 
dangerous  place,  and  It  was  held  that  she  was 
not  justified  in  braving  a  known  danger,  hold- 
ing the  township  for  damages;  that  having 
willingly  joined  with  the  driver  In  testing 
the  danger,  the  plaintiff  was  guilty  of  negli- 
gence, and  must  assume  the  consequences  of 
her  act  The  same  principle  is  maintained  in 
Winner  v.  Oakland  Township,  158  Pa.  405, 
27  Atl.  1110,  1111,  and  in  Dryden  v.  Penna. 
R.  R.  Co.,  211  Pa.  620,  61  Atl.  249.  In  the 
present  case,  while  the  negligence  of  the 
driver  was  not  to  be  imputed  to  the  plaintiff's 
decedent  yet  she  was  properly  held  account- 
able for  her  own  lack  of  care.  The  situation 
was  entirely  open  to  her  view.  She  permit- 
ted herself  to  be  driven  Into  the  swollen 
stream  and  onto  a  submerged  bridge.  As  the 
trial  judge  says,  she  took  the  chance  of  get- 
ting over  safely,  and  that  chance  resulted 
in  her  death.  In  permitting  herself  to  be 
driven  into  such  a  dangerous  place,  she  took 
all  the  risks  incident  to  the  crossing,  not 
merely  that  of  missing  the  bridge,  or  of  find- 
ing it  impassable,  but  as  well  that  of  fright 
to  the  horse  from  such  an  unusual  situation, 
and  the  floating  debris  that  might  come 
down  the  stream.  The  bridge  was  not  in- 
tended to  be  used  as  a  submerged  highway. 
The  flood  produced  a  temporary,  but  most 
unusual,  condition  of  affairs.  Driving  de- 
liberately Into  a  swollen  stream,  In  an  at- 
tempt to  find  and  cross  a  low  sagging  bridge 
without  guard  rails  and  bidden  from  sight 
by  muddy  water,  was  certainly  a  reckless 
procedure.  The  negligence  of  the  plaintiff's 
decedent  and  that  of  the  father,  who  was 
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driving,  is  emphasized  by  the  fact,  as  it  ap- 
pears from  the  evidence,  that  the  point  at 
which  they  stopped  just  before  entering  the 
water  was  at  the  junction  of  another  road, 
Into  which  they  might  have  turned,  and  gone 
upon  their  way,  without  driving  into  the  ob- 
viously dangerous  situation  which  lay  in 
front  of  them. 

The  responsibility  of  deciding  this  case 
was  properly  assumed  by  the  trial  Judge, 
and  he  discharged  a  plain  duty,  in  drawing 
from  the  undisputed  facts,  the  Inference  of 
contributory  negligence  upon  the  part  of  the 
decedent 

The  Judgment  is  affirmed. 


(218  Pa.  617) 

ROGERS  v.  SCHADT  et  al. 

(Supreme   Court   of   Pennsylvania.     June    25, 
1907.) 

Attachment  —  Claims  by  Thibd  Persons  — 

Evidence. 

Plaintiff  brought  trespass  against  a  sheriff 
and  plaintiff  in  attachment,  claiming  the  goods 
attached  by  a  bill  of  sale  from  his  brother,  the 
defendant  in  the  attachment.  The  evidence 
showed  that  plaintiff  took  title  in  good  faith  for 
a  valuable  consideration,  and  that  he  bad  taken 
possession  of  the  goods  as  far  as  he  could  under 
the  ordinary  usages  of  business.  There  was  evi- 
dence that  the  sheriff  suffered  a  constable  to 
sell  the  goods  under  another  writ,  and  that 
the  attaching  creditor  participated  as  a  bidder 
in  such  sale.  Held,  sufficient  to  go  to  the  jury 
on  the  question  of  plaintiff's  titfe  and  the  at- 
taching creditor's  participation  in  the  trespass. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  $  1114.] 

Appeal  from  Court  of  Common  Fleas, 
Lackawanna  County. 

Actios  by  William  B.  Rogers  against 
Charles  H.  Scbadt  and  Adolph  Marcus. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

On  the  rule  for  a  new  trial,  Newcomb,  J., 
of  the  court  below  filed  the  following  opin- 
ion: 

"This  is  an  action  of  trespass  growing  out 
of  an  attachment  under  the  act  of  March 
17,  1868  (P.  L.  8),  and  Its  supplements.  The 
defendants  are  the  sheriff  and  the  attach- 
ing creditor.  The  writ  went  out  against  one 
O.  R.  Rogers,  a  brother  of  the  plaintiff  here. 
It  was  Issued  July  2,  1908,  returnable  to 
September  term  following,  for  the  purpose 
of  seizing  a  stock  of  merchandise  In  a  store 
at  Moosic  where  O.  R.  Rogers  had  for  some 
three  years  been  in  business.  On  that  date 
the  sheriff  made  a  paper  service  of  the  writ, 
and  finding  W.  B.  Rogers  in  possession  sum- 
moned him  as  garnishee,  and  not  finding  the 
defendant  returned  the  writ  as  to  him  'nihil 
habet'  July  6th  the  sheriff  closed  the  store, 
locked  it,  and  put  it  In  charge  of  a  watch- 
man by  whom  he  kept  possession  of  the 
property  until  July  24th,  when,  with  his  per- 
mission and  In  his  presence,  the  goods,  or 
most  of  them,  were  sold  at  public  sale  by  a 
constable.  The  sale  was  made  on  an  execu- 
tion upon  a  Judgment  recovered  against  O. 


R.  Rogers,  June  30th,  before  an  alderman  at 
the  suit  of  another  creditor.  In  order  that  a 
levy  might  be  made  for  this  purpose  the 
sheriff  caused  the  store  to  be  opened  for  the 
constable  July  18th.  Out  of  the  proceeds 
of  the  sale  the  sheriff  received  from  the 
hands  of  the  constable  enough  money  to 
cover  his  writ,  costs,  and  expenses,  including 
$54  paid  for  services  of  the  watchman.  Lat- 
er, at  the  instance  of  the  defendant  in  that 
proceeding,  and  after  hearing  on  the  merits, 
the  lien  of  the  attachment  was  dissolved. 
The  point  at  issue  there  was  the  bona  fides 
of  a  transfer  of  the  property  by  O.  R.  to 
William  B.  Rogers,  claimed  to  have  been 
made  June  27th.  In  the  judgment  of  the 
court  the  attaching  creditor  failed  to  Im- 
peach that  transaction.  The  plaintiff's  case 
here  was  founded  upon  title  acquired  by  that 
transfer,  coupled  with  notice  to  the  defend- 
ants prior  to  his  exclusion  from  the  store. 
There  was  no  dispute  about  the  plaintiff 
being  found  In  possession  of  the  property  and 
claiming  it  as  his  own  when  the  sheriff  went 
there  July  2d. 

"As  to  the  other  defendant,  the  evidence, 
If  believed  by  the  jury,  was  sufficient  to 
warrant  the  finding  that  after  service  of  the 
writ  on  this  plaintiff  as  garnishee,  but  be- 
fore anything  had  been  done  to  exclude  him 
from  possession  of  the  goods,  he  had  definite 
notice  of  the  plaintiff's  claim  when  the  par- 
ties were  together  at  the  sheriff's  office;  that 
on  that  occasion  he  assured  the  plaintiff  of 
his  Intention  to  close  the  store  unless  his 
claim,  together  with  one  which  be  held  by 
assignment,  was  paid  in  full  with  costs;  that 
he  was  present  as  a  bidder  at  the  constable's 
sale,  and  accepted  the  benefit  of  It  to  the  ex- 
tent that  its  proceeds  were  applied  to  the 
payment  of  costs  incurred  on  his  writ, 
amounting  to  $68,  for  which  he  was  liable. 
These  facts,  if  found,  we  held  sufficient  to 
warrant  the  Inference  that  he  participated  in 
the  trespass,  If  any  there  were,  of  the  sher- 
iff. We  held  that  the  sheriff  was  bound  up- 
on the  dissolution  of  his  lien  to  restore  the 
goods  to  the  owner,  unless  prevented  by  the 
intervention  of  some  cause  over  which  he 
could  have  no  control;  and  that,  if  in  the 
meantime  he  voluntarily  and  without  co- 
operation of  the  other  defendant  suffered 
them  to  be  disposed  of  by  the  constable,  the 
liability  for  their  value  would  be  that  of  the 
sheriff  alone.  In  the  abstract  the  duty  of 
the  sheriff,  in  the  event  that  his  Hen  is  dis- 
solved, is  to  restore  the  property  to  the  pos- 
session of  the  person  from  whom  he  took 
it«  but  in  this  case  it  Is  a  matter  of  no  mo- 
ment that  we  said  'owner,'  Instead  of  the 
party  in  possession.  The  plaintiff  was  the 
party  from  whose  possession  the  goods  were 
taken,  but  in  order  to  recover  he  had  to  show 
that  he  was  the  owner.  There  was  a  ver- 
dict against  the  defendants  jointly  showing 
that  Marcus  was  found  to  have  participated 
in  the  acts  of  the  sheriff.  His  conduct  was 
entirely  consistent  with  that  conclusion.    It 
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was  such  as  Implied  his  knowledge  of  the 
fact  that  the  constable  had  been  permitted  to 
take  the  property  In  execution,  for  he  was 
present  at  the  time  and  place  of  sale.  He 
participated  In  It  as  a  bidder,  and  thereby 
aided  and  abetted  It  This  was  the  uncon- 
tradicted evidence,  and,  coupled  with  his  al- 
leged declaration  at  the  sheriffs  office  before 
the  store  was  closed,  also  uncontradicted, 
and  with  his  sharing  In  the  proceeds  of  the 
sale,  and  In  the  absence  of  any  evidence  to 
the  contrary,  leaves  no  doubt  In  our  minds 
that  It  was  for  the  jury  to  say  whether  there 
was  any  concert  of  action  between  the  de- 
fendants in  and  about  the  seizure  and  subse- 
quent disposition  of  the  goods,  whereby  the 
plaintiff,  If  the  owner,  lost  them.  It  the  at- 
taching creditor  discountenanced  the  pro- 
ceeding in  any  way,  he  did  not  say  so  at  the 
trial.  We  see  no  error  in  submitting  the 
question  of  Joint  liability  to  the  jury,  and 
this  disposes  of  the  only  reason  urged  for 
new  trial  on  behalf  of  Marcus. 

"As  to  the  merits:  The  ground  of  defense 
was  the  alleged  fraudulent  character  of  the 
sale  under  which  the  plaintiff  claimed  title 
from  the  defendant  In  the  attachment  At 
the  outset  we  were  Inclined  to  adopt  the 
plaintiff's  theory  that  the  action  of  the  court 
in  dissolving  the  lien  of  that  writ  was  con- 
clusive on  that  question.  Further  considera- 
tion convinced  us  that  this  theory  was  un- 
tenable, and  the  case  went  to  the  jury  at 
large  under  Instructions  which  upon  review 
appear  to  have  been  adequate.  The  verdict 
establishes  the  following  facts:  (1)  The  plain- 
tiff took  title  to  the  goods  in  question  by 
bill  of  sale  June  27,  1903,  In  good  faith  for 
a  valuable  and  fairly  adequate  considera- 
tion, without  collusion  with  his  brother  In 
any  Intent  to  hinder,  delay,  or  defraud  the 
brother's  creditors.  (2)  Transfer  of  posses- 
sion accompanied  the  sale.  And  (8)  the  sher- 
iff acted  in  the  premises  at  the  suggestion 
and  instance  of  his  codefendant  after  both 
had  notice  of  plaintiff's  claim  of  title.  These 
are  the  essentials  of  a  case  for  trespass 
against  both  defendants  and  leave  for  con- 
sideration only  the  question  of  damages. 
The  jury  were  instructed,  as  we  think  clear- 
ly, that  the  measure  of  damages  was  the 
value  of  the  goods  of  which  the  evidence 
showed  the  plaintiff  to  have  been  deprived. 
It  Is  now  contended  that  we  erred  In  com- 
menting on  the  figures  at  which  Mr.  Marcus 
estimated  the  stock.  An  examination  of  the 
testimony  shows  that  In  referring  to  his  tes- 
timony we  had  In  mind  the  figures  mentioned 
by  Mr.  Whitehead,  one  of  his  witnesses. 
This,  of  course,  was  a  mistake,  but,  indeed, 
we  fail  to  see  how  It  is  sufficient  to  call  for 
a  retrial  of  the  case.  It  was  the  privilege 
as  well  as  the  duty  of  counsel  to  call  our 
attention  to  the  error  at  the  time,  and  we 
can  only  account  for  his  failure  to  do  so  up- 
on the  assumption  that  it  passed  unnoticed, 
a  thing  that  would  not  be  likely  to  happen 
where  the  confusing  of  one  witness's  testi- 


mony with  that  of  another  is  at  all  calculated 
to  do  any  harm. 

"The  verdict  shows  that  the  jury  assessed 
the  value  of  the  goods  at  about  $1,809,  to 
which  they  added  an  amount  equivalent  to 
the  legal  rate  of  Interest.  Under  the  evidence 
we  cannot  say  the  damages  at  that  figure  axe 
excessive. 

"On  a  careful  review  of  the  whole  case. 
It  Is  believed  to  have  been  fully  tried  and 
fairly  submitted.  To  grant  another  trial 
would  be  only  to  allow  another  experiment 
with  It.  That  we  cannot  do.  The  rule  for 
new  trial  Is  therefore  discharged." 

Argued  before  FELL.  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

John  F.  Scragg;  William  J.  Fitzgerald,  Ira 
H.  Burns,  and  Joseph  F.  Gilroy.  for  appel- 
lants. James  H.  Torrey,  D.  O.  Coughlln,  and 
H.  W.  Mumford,  for  appellee. 

BROWN,  J.  The  verdict  In  this  case  was 
fully  justified  by  the  evidence.  Under  the 
Instructions  given  them  as  to  what  was  es- 
sential to  the  plaintiff's  right  to  recover,  the 
Jury  found  that  the  plaintiff  had  acquired 
title  to  the  goods  seized  under  the  attach- 
ment by  a  bill  of  sale,  dated  June  27,  1903; 
that  he  had  acquired  it  in  good  faith,  for  a 
valuable  and  fairly  adequate  consideration, 
and  without  collusion  with  his  brother  in  any 
Intent  to  hinder,  delay,  or  defraud  the  let- 
ter's creditors;  that  transfer  of  possession 
accompanied  the  Bale;  and  that  the  sheriff 
acted  at  the  suggestion  and  Instance  of 
Marcus,  his  codefendant,  after  both  had 
notice  of  plaintiff's  claim  of  title.  If  a  tres- 
pass was  committed,  the  jury  could  not  fairly 
have  found  that  Marcus  had  not  joined  In  It 
D.  O.  Coughlln,  a  member  of  the  Luzerne 
county  bar,  who  represented  the  appellee  at 
the  time  the  goods  were  seized,  testified  that 
when  he  spoke  to  Marcus  about  the  great 
damage  his  client  would  sustain  in  having 
the  store  closed  up,  and  offered  to  make  a 
compromise,  the  latter,  replied  that  unless  all 
of  the  debt  with  costs,  both  his  own  and 
that  of  his  brother-in-law  held  by  him,  were 
paid,  he  would  close  up  the  store.  In  addi- 
tion to  this,  as  the  learned  trial  judge  in 
overruling  the  .motion  for  a  new  trial  very 
justly  says,  the  conduct  of  Marcus  was  such 
as  Implied  his  knowledge  of  the  fact  that 
the  constable  bad  been  permitted  by  the  sher- 
iff to  take  the  property  in  execution,  for  he 
was  present  at  the  time  and  place  of  sale  and 
participated  In  It  as  a  bidder.  Each  of  the 
21  assignments  of  error  has  been  duly  con- 
sidered, but  from  no  one  of  them  does  any 
error  appear,  and  as  to  all  of  them,  except 
the  sixteenth,  nothing  more  need  be  said 
than  that  the  charge  was  adequate  and  cor- 
rect the  rulings  on  offers  of  evidence  and  on 
plaintiff's  motion  to  strike  out  some  which 
had  been  admitted  were  proper,  and  the  an- 
swer to  each  point  was  free  from  error.  The 
case  was  properly  tried  In  all  respects. 
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The  plaintiffs  title  to  the  property  seized 
was  the  fundamental  question  for  the  Jury's 
consideration.  Though  it  might  have  been 
good  as  between  him  and  his  brother,  It 
would  not  have  availed  as  against  the  hitter's 
creditors,  If  the  sale  had  not  been  accom- 
panied by  change  of  possession.  The  learned 
trial  Judge,  in  his  general  charge,  Instructed 
the  Jury  that  to  make  the  transaction  good 
against  the  creditors  of  O.  K.  Rogers  there 
must  have  been  not  only  a  transfer  of  the 
title,  but  of  possession  of  the  goods,  and  that 
the  transfer  or  change  of  possession  must 
have  been  such  as  the  nature  of  the  property 
and  the  situation  of  the  parties  would  rea- 
sonably have  permitted.  By  the  seventh 
point  the  court  was  asked  to  say  to  the  jury 
that,  in  passing  upon  the  question  as  to 
whether  there  was  a  sale  by  Olin  H.  Rogers 
to  W.  B.  Rogers,  they  must  take  Into  consid- 
eration all  the  evidence  in  the  case,  and  if 
from  it  they  found  there  was  no  apparent 
change  In  the  ownership  of  the  business,  that 
so  far  as  could  be  observed  it  was  conducted 
after  the  date  of  the  alleged  sale  as  it  had 
been  prior  thereto  by  Olin  B.  Bogers,  that 
the  sign  and  business  name  on  the  property 
remained  Olin  R.  Rogers,  and  the  same 
clerks  were  employed  In  the  business,  that 
these  were  facts  to  warrant  a  finding  that, 
even  if  there  was  a  bill  of  sale  for  a  valuable 
consideration  from  Olin  B.  Bogers  to  W.  B. 
Rogers,  the  same  was  fraudulent  and  void 
In  law  as  against  the  creditors  of  the  former, 
and  the  property,  regardless  of  the  bill  of 
sale,  remained  bis  property  as  against  any 
of  his  creditors.  This  point  was  refused 
without  being  read,  and  counsel  for  appel- 
lants Insist  earnestly  that  the  refusal  to  af- 
firm it  was  "most  palpable  error."  The  point 
as  drawn  could  not  have  been  affirmed  with- 
out misleading  the  jury,  for  they  naturally 
would  have  understood  from  its  affirmance 
that  If  they  found  the  specific  facts  set  out  in 
it,  no  matter  what  other  facts  might  be  found 
indicating  change  of  ownership,  they  ought  to 
find  that  the  sale  was  fraudulent  in  law.  In 
addition  to  what  was  said  in  the  general 
charge,  the  court,  In  unqualifiedly  affirming 
the  second,  third,  and  fourth  points  submit- 
ted by  the  defendants,  distinctly  Instructed 
the  Jury  that  delivery  of  possession  in  per- 
sonal property  is  Indispensable  to  transfer 
a  title  as  against  creditors;  that  In  passing 
upon  the  question  of  the  sufficiency  of  posses- 
sion alleged  to  have  been  taken  by  W.  B. 
Bogers  they  must  take  into  consideration  the 
nature  of  the  acts  and  the  usages  of  trade 
and  business,  and,  If  they  believed  that  he 
failed  to  assume  such  control  of  the  prop- 
erty as  ought  reasonably  to  have  indicated 
a  change  of  ownership,  the  verdict  would 
have  to  be  for  the  defendants;  that  an  am- 
biguous transfer  of  possession  by  O.-  B. 
Rogers  to  W.  B.  Rogers  would  be  Invalid  as 
to  the  defendants,  and  If  they  believed  the 
change  of  possession.  If  any,  was  not  appar- 
ent and  visible,  their  verdict  would  be  for  the 


defendants;  and  If  they  should  find  that  W. 
B.  Rogers  did  not  do  all  that  he  might  rea- 
sonably have  been  expected  to  do,  even  if  the 
sale  was  honest,  so  far  as  indications  of  own- 
ership to  creditors  was  concerned,  the  verdict 
would  have  to  be  for  the  defendants.  To 
more  than  this  the  appellants  were  not  en- 
titled. 

The  assignments  are  all  dismissed,  and 
the  Judgment  Is  affirmed  on  the  opinion  of 
the  court  overruling  the  motion  for  a  new 
trial. 

Judgment  affirmed. 


(£U  Pa.  s) 

AUSTIN  v.  CONVEBSB  et  al. 

(Supreme    Court   of    Pennsylvania.      June    25, 
1907.) 

1.  Nuisances— Bight  to  Injunction. 

Where  the  noise  from  a  factory  is  of  a  class 
incident  to  the  neighborhood  when  complainant 
went  into  it,  there  la  no  cause  for  enjoining  the 
same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  ||  10,  12,  43.] 

2.  Same— Evidence. 

Evidence  on  a  bill  complaining  of  the  noise 
and  smoke  from  locomotive  works,  showing  that 
the  works  had  been  operated  day  and  night  for 
20  years  before  the  filing  of  the  bill,  and,  that 
about  seven  years  before  such  filing  complainant 
leased  a  residence  across  the  street  from  the 
works  and  used  it  as  a  boarding  house,  and  that 
defendant  erected  a  new  building  opposite  a  part 
of  plaintiff's  premises  where  the  work  was  con- 
ducted night  and  day,  was  insufficient  to  justify 
an  injunction  against  the  farther  operation  of 
the  plant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  §{  10,  8©.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

BUI  by  Vene  R.  Austin  against  John  H. 
Converse  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Reversed. 

The  following  Is  the  adjudication  and  the 
opinion  of  Bregy,  J.,  of  the  court  below : 

"This  bill  Is  filed  by  the  lessee  of  a  dwell- 
ing at  Eighteenth  and  Buttonwood  streets 
against  the  Baldwin  Locomotive  Works,  com- 
plaining that  she  is  annoyed  by  the  noises, 
smoke,  dirt,  and  soot  coming  from  the  de- 
fendants' works,  especially  from  a  new  build- 
ing erected  since  she  became  the  tenant  of 
premises  she  now  occupies. 

^'Findings  of  Fact 

"I  find  that:  (1)  The  complainant  Vene 
R.  Austin,  is  the  lessee  and  occupant  of  the 
premises  northeast  corner  of  Eighteenth  and 
Buttonwood  streets,  in  the  city  of  Philadel- 
phia, and  that  since  November  15,  1809,  she 
has  there  conducted  a  boarding  house.  On 
November  15,  1889,  she  became  the  lessee  at 
a  rental  of  $45  a  month  for  the  term  of  one 
year,  with  no  right  for  a  longer  period.  On 
January  30,  1902,  a  new  lease,  in  writing, 
was  made  to  her  for  the  term  of  one  year, 
from  February  15,  1902,  at  a  rental  of  $45 
per  month  for  certain  months  and  $37  per 
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month  for  certain  other  months.  On  August 
15,  1902,  a  new  lease  In  writing  was  made 
to  her  for  the  term  of  one  year,  from  Feb- 
ruary 15,  1902,  at  a  rental  of  $40  per  month. 
She  remained  in  possession  thereafter,  as  a 
tenant  from  year  to  year,  without  reduction 
of  rent  (2)  In  August,  1905,  the  sister  of  the 
plaintiff  purchased  the  property,  which  was 
subject  to  a  mortgage  of  $4,500,  from  the 
then  owner,  the  estate  of  Vanuxem,  subject 
to  said  mortgage,  for  $500.  The  purchase 
money  was  paid  In  Installments.  (3)  At  the 
time  the  complainant  rented  the  house,  the 
neighborhood  was  a  manufacturing  one. 
This  condition  of  affairs  has  existed  for 
many  years,  and  still  continues.  The  resi- 
dence at  the  time  the  plaintiff  first  rented  It 
was  surrounded  by  foundries,  Iron  and  steel 
works,  and  factories  of  different  kinds.  (4) 
In  1902,  the  defendant  erected  a  new  build- 
ing at  Eighteenth  and  Buttonwood  streets, 
opposite  to  a  part  of  the  complainant's  prem- 
ises. This  building  is  quite  large,  and  in  it 
the  work  of  riveting  by  pneumatic  tools  Is 
carried  on.  This  work  is  done  all  day  and 
all  night,  except  on  Sundays.  (5)  The  noise 
of  this  work  is  very  loud,  and  is  distinctly 
heard  In  the  plaintiff's  house,  and  is  det- 
rimental to  her  comfort  and  disturbs  her 
sleep  and  disturbs  the  comfort  and  Interferes 
with  the  sleep  of  her  boarders,  notwith- 
standing the  fact  that  the  defendants  have 
placed  the  machinery  for  this  noisy  part  of 
their  work  at  the  most  remote  spot  from 
plaintiff's  house  that  it  is  possible  to  place  It, 
to  wit,  on  the  side  facing  the  Reading  Rail- 
road Subway.  (6)  The  operation  of  the  de- 
fendants' works  causes  smoke  and  dirt,  which 
is  uncomfortable  and  annoying  to  the  occu- 
pants of  the  plaintiff's  house.  (7)  In  the  op- 
eration of  their  machine  shops  the  defend- 
ants maintain  and  operate  about  100  rivet- 
ing machines  and  other  heavy  machinery. 
These  are  all  the  facts  that  I  feel  It  necessary 
to  find  to  properly  determine  the  matter,  but 
In  answer  to  requests  from  plaintiff  and  de- 
fendant I  have  found  others. 

"Conclusions  of  Law. 

"Briefly  stated,  the  facts  found  show 
this  condition  of  affairs:  The  plaintiff  rent- 
ed a  house  and  began  the  business  of  keep- 
ing boarders  in  1S99,  in  a  neighborhood  that 
was  practically  given  up  to  large  manufac- 
turing establishments.  In  1902  the  defend- 
ants built  a  new  building  in  addition  to  their 
others,  replacing  the  business  of  some  other 
manufacturing  establishment.  The  plaintiff 
now  complains  of  the  soot,  dirt,  smoke,  and 
noise  coming  from  these  works  of  the  defend- 
ants' works,  and  asks  for  an  Injunction.  The 
defendants'  works  are  run  day  and  night, 
except  on  Sundays.  I  find  the  plaintiff's  and 
defendants'  rights  under  the  law  are  these: 
(1)  That  no  necessity  having  been  shown  for 
the  running  of  these  riveting  machines  dur- 
ing the  night,  the  plaintiff  is  entitled  to  the 
rest  and  sleep  usually  Incident  to  that  por- 


tion of  the  day.  An  Injunction  will  there- 
fore Issue,  restraining  the  defendants  from 
operating  the  pneumatic  riveting  machines 
between  the  hours  of  8  p.  m.  and  7  a.  m.  (2) 
That,  as  the  plaintiff  moved  into  a  neighbor- 
hood given  up  to  manufacturing,  she  cannot 
now  insist  that  the  noises  and  dirt  incident 
thereto  must  be  removed.  Her  only  right  Is 
to  have  the  works  so  run  that  the  usual 
hours  of  rest  and  sleep  are  not  intruded  up- 
on. (3)  The  defendants  should  pay  the  costs. 
On  the  argument,  it  was  urged  that  the  trial 
Judge  had  made  an  error  In  finding  that  the 
pneumatic  riveting  machines  were  located  in 
the  new  building  (erected  just  before  the 
bringing  of  this  suit)  across  the  street  from 
the  residence  of  the  complainant  We  do 
not  find  any  exception  that  raises  that  ques- 
tion, but  in  fairness  to  the  defendants,  it 
should  be  said  that  the  machines  alluded  to, 
and  that  are  enjoined  by  my  conclusions, 
are  not  located  In  that  particular  building 
and  never  were,  but  In  the  rearrangement  of 
their  plant  were  put  In  a  building  facing  the 
Reading  Railroad  Subway.  As  said  in  the 
findings  of  fact  as  far  removed  as  possible 
from  the  complainant's  house.  The  fact  re- 
mains, however,  that  the  running  of  these 
machines  all  night  Is  annoying,  disturbing 
of  sleep,  and  prejudicial  to  the  comfort  that 
all  are  entitled  to.  If  not  to  health.  We  do 
not  think  that  the  fact  that  the  bill  was 
filed  some  time  after  the  nuisance  began  de- 
prives the  complainant  of  her  right  to  re- 
dress. The  defendants  were  not  Induced  to 
do  anything  or  incur  any  expense  by  the  inac- 
tion of  the  complainant  Patience  and  laches 
are  different  things.  We  do  not  know  of  any 
case  that  goes  so  far  as  to  say  that  the  en- 
durance of  all-night  work  in  an  enormous  ma- 
chine shop  for  a  few  years,  perhaps  In  the 
hope  of  Its  eventually  stopping,  requires  one 
to  endure  It  forever.  The  defendants  main- 
tain a  continuing  nuisance  of  a  peculiar  kind, 
and  cannot  secure  a  right  to  go  on  with  it, 
because  It  was  not  Immediately  enjoined. 
We  do  not  Interfere  with  the  usual  and  prop- 
er use  of  the  works,  but  only  with  the  Im- 
proper one.  The  right  'to  murder  sleep'  can- 
not be  acquired  by  'lapse  of  time.' 
"The  exceptions  are  dismissed." 
Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MBSTREZAT,  POTTER,  and  STEW- 
ART, JJ. 

John  G.  Johnson,  for  appellants.  Thomas 
Diehl  and  Jerome  Carty,  for  appellee. 

MITCHELL,  C.  J.  The  complainant's  bill 
was  based  on  averments  that  the  extent  and 
mode  of  operation  of  respondents'  works  had 
been  so  changed  since  her  moving  Into  the 
neighborhood  as  to  produce  vibration,  noise, 
soot,  and  smoke  that  made  her  residence  un- 
tenantable. The  evidence  totally  failed  to  es- 
tablish any  branch  of  the  alleged  cause  of  ac- 
tion. The  learned  Judge  below  negatived 
all  the  complaints,  except  that  relating  to  the 
noise  created  by  certain  riveting  machines. 
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He  did  not  find  that  this  had  been  recently 
Increased,  but  did  find  that  It  tended  to  dis- 
turb sleep.  He  therefore  enjoined  the  run- 
ning of  said  machines  between  8  p.m.  and 
7  a.  m.  Whether  this  conclusion  was  neces- 
sitated by  the  evidence  must  depend  on  a 
general  review  of  the  established  facts  of  the 
case.  From  the  findings  of  fact  affirmed  by 
the  judge  It  appeared  that  the  complainant 
leased  the  house  in  1899.  The  neighborhood 
was  then,  and  had  been  for  upwards  of  20 
years,  a  manufacturing  one;  the  residence  at 
tbat  time  being  surrounded  by  foundries, 
iron  and  steel  works,  and  factories  of  different 
kinds.  "In  1899,  and  for  many  years  previous- 
ly, the  defendants  operated.  In  a  way  produc- 
ing more  noise  and  smoke  than  were  produced 
when  the  bill  was  filed,  their  works  on  Button- 
wood  street  to  a  point  within  72  feet  of  Eight- 
eenth street  No  additional  noise  or  dirt  or 
smoke  were  produced  by  the  operations  which 
were  conducted  in  the  new  building.  On  the 
contrary,  all  noises,  smoke,  etc.,  which  could 
affect  the  plaintiff,  were  diminished  consider- 
ably since  1899."  In  1892  "the  defendant 
erected  a  new  building  at  Eighteenth  and 
Buttonwood  streets,  opposite  to  a  part  of 
the  complainant's  premises.  This  building 
Is  quite  large,  and  in  it  the  work  of  riveting 
by  pneumatic  tools  is  carried  on.  This  work 
Is  done  all  day  and  all  night,  except  on  Sun- 
days. The  noise  of  this  work  is  very  loud, 
and  to  distinctly  heard  in  the  plaintiffs 
house,  and  Is  detrimental  to  her  comfort  and 
disturbs  her  sleep  and  disturbs  the  comfort 
and  Interferes  with  the  Bleep  of  her  board- 
ers, notwithstanding  the  fact  that  the  defend- 
ants have  placed  the  machinery  for  this  noisy 
part  of  their  work  at  the  most  remote  spot 
from  the  plaintiff's  house  that  it  is  possible 
to  place  It,  to  wit,  on  the  side  facing  the  Read- 
ing Railroad  Subway."  The  complainant 
went  into  the  house  in  1899  on  a  lease  for 
one  year,  and  notwithstanding  its  inconven- 
iences and  discomforts  she  renewed  her  lease 
twice  for  a  year  at  a  time,  and  has  since 
remained  as  tenant  from  year  to  year  with- 
out any  reduction  In  rent.  It  is  an  additional 
circumstance  not  without  weight  that  in  1905, 
six  years  after  complainant's  occupation  be- 
gan, her  sister  purchased  the  house  and  has 
continued  to  be  the  owner. 

As  already  said,  the  learned  judge  found 
the  facts  against  all  the  complaints,  except 
that  as  to  the  disturbance  of  sleep  by  the 
noise  of  the  pneumatic  riveting  machines. 
These  were  put  In  their  present  location  in 
1902,  and  this  bill  was  not  filed  until  1906. 
While  this  delay,  as  the  learned  judge  found, 
would  not  estop  her,  yet  it  is  very  strongly 
persuasive  that  the  complaint  la  exaggerated. 
In  fact,  gross  exaggeration  is  manifest  all 
through  the  case.  It  is  expressly  found  as 
a  fact  In  regard  to  the  general  complaint  of 
nuisance  from  the  operation  of  defendants' 
works  and  its  increase  since  complainant's 
occupation  of  the  house.  Although  one  of  the 
judge's  conclusions  of  law  Is  that  no  uecessity 


has  been  shown  for  the  running  of  the  rivet- 
ing machines  at  night,  yet  It  Is  found  as  a 
fact  that  "the  works  of  the, defendants  have 
been  operated  by  night  in  the  way  they  are 
now  operated  for  nearly  20  years."  A  con- 
sideration of  the  whole  testimony,  In  view 
especially  of  this  pervading  exaggeration, 
compels  us  to  differ  with  the  learned  judge 
below,  so  far  as  to  hold  that,  while  the  noise 
is  no  doubt  an  inconvenience  and  discomfort, 
yet  It  is  of  the  class  Incident  to  the  neighbor- 
hood when  the  complainant  voluntarily  went 
into  and  remained  in  It,  and  is  not  sufficient- 
ly greater  in  degree  to  entitle  her  to  interfere 
with  It 

The  decree  is  reversed,  the  Injunction  dis- 
solved, and  the  bill  directed  to  be  dismissed, 


W»  Pa.  <0) 
PANNEBAKER  v.  TDSOARORA  VALLEV 
R.CO. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

1.  COBPOBATIONS— CONTBACTS— RATIFICATION . 

An  owner  of  land  abutting  on  a  railroad 
contracted  with  the  president  of  the  road  to 
erect  a  sawmill  If  the  railroad  would  construct 
a  siding  for  the  use  of  the  mill.  The  contract 
was  executed  for  about  nine  years.  Held,  that 
the  contract  of  the  railroad  company  was  rati- 
fied by  it,  though  the  act  of  the  president  in 
making  it  was  unauthorized. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  12,  Corporations,  f§  1713,  1714.] 

2.  Same— Defenses— Ultra  Vibes. 

Where  a  contract  with  a  corporation  has 
been  executed  in  good  faith  by  the  other  party, 
and  the  corporation  has  received  the  benefit 
thereof,  it  cannot  set  up  ultra  vires  as  a  defense. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  12,  Corporations,  §|  1556,  1557.] 

Appeal  from  Court  of  Common  Pleas,  Ju- 
niata County. 

Bill  by  S.  E.  Pannebaker  against  the  Tus- 
carora  Valley  Railroad  Company.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  facts  were  found  by  Shull, 
P.  J.,  of  the  court  below:  "(1)  The  Tuscarora 
Valley  Railroad  Company  is  a  corporation 
duly  chartered  to  construct  a  line  of  railroad 
from  Port  Royal  to  Blair's  Mills;  that  it 
built  has  been,  and  now  is,  operating  said 
road,  and  has  its  principal  office  in  the 
county  of  Juniata;  and  that  T.  S.  More- 
head,  from  the  organization  of  said  com- 
pany until  the  time  of  his  death  In  1906,  was 
the  president  (2)  About  the  month  of  July, 
1897,  T.  S.  Morehead,  president  proposed  to 
plaintiff  that  in  consideration  of  the  plaintiff 
placing  a  sawmill  and  planing  mill  and  oth- 
er machinery  for  the  manufacture  of  lumber, 
and  ship  the  same  over  defendant  company's 
railroad,  and  thus  augment  its  traffic,  said 
company  would  sell  and  convey  a  part  of  a 
lot  of  ground  adjoining  other  lands  of  plain- 
tiff upon  which  said  plant  was  to  be  erected, 
provide  other  lands  of  the  said  company 
contiguous  therewith  for  the  storage  and  pll- 
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lug  of  lumber,  and  would  construct  a  elding 
for  his  use  and  convenience  In  shipping  lum- 
ber, and  would  maintain  the  same  as  long 
as  plaintiff  continued  to  conduct  such  busi- 
ness. (3)  It  was  further  agreed  and  stipu- 
lated between  the  said  parties  that,  In  case 
the  lands  occupied  by  the  siding  then  laid 
or  to  be  laid  were  necessary  for  the  com- 
pany's railroad  purposes,  It  would  construct 
and  maintain  a  siding  for  plaintiff  on  other 
lands  then  designated  by  the  parties,  which 
would  afford  the  same  facilities  for  ship- 
ment. (4)  The  plaintiff  acceded  to  the  propo- 
sition, and  in  furtherance  of  the  project  de- 
fendant company  on  July  27,  1807,  made  and 
executed  a  deed  for  a  plot  of  ground  ad- 
Joining  plaintiff's  land,  and  bounded  by  oth- 
er lands  of  defendant  company,  the  consid- 
eration of  which  Is  the  sum  of  $50.  (5)  In 
pursuance  of  said  contract  and  agreement  de- 
fendant company,  about  1887,  constructed 
from  other  side  tracks  leading  to  its  main 
line  a  widing  leading  to  the  plaintiff's  lumber 
yard,  which  said  siding  was  dedicated  by 
acts  of  user  to  plaintiff's  purposes  exclusive- 
ly. The  plaintiff  about  the  same  time  erected 
a  stave  mill,  sawmill,  and  planing  mill  up- 
on his  premises,  engaged  in  and  conducted 
a.  large  lumber  business,  transporting  said 
product  over  the  defendant  company's  rail- 
road, paying  to  said  company  large  revenues 
In  freight  for  his  said  shipments,  in  pursu- 
ance of  the  parol  contract  made  and  entered 
into  between  plaintiff  and  T.  S.  Morehead, 
president,  representing  defendant  company. 
(6)  T.  S.  Morehead,  the  president,  was  owner 
of  almost  the  entire  capital  stock  of  the 
corporation;  there  being  outstanding  only 
sufficient  to  establish  a  board  of  directors. 
He  controlled,  directed,  and  supervised  the 
construction,  maintenance,  and  operations  of 
the  road,  was  not  only  the  president,  pur- 
chasing agent,  general  manager,  but  was  the 
management.  (7)  That  on  May  7,  1906,  de- 
fendant company  removed  the  said  siding, 
against  the  protest  of  the  plaintiff,  thereby 
hindering  in  the  operations  of  his  plant." 

The  court  entered  a  decree  directing  the 
defendant  to  restore  the  siding,  and  award- 
ing plaintiff  $1,025  damages  for  his  loss  sus- 
tained by  the  removal  of  the  siding. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  POTTER,  ELKIN,  and  STEW- 
ART, JJ. 

F.  M.  M.  Pennell,  for  appellant.  J.  Mac- 
Barnett  and  J.  H.  Neely,  for  appellee. 

STEWART,  J.  We  do  not  feel  called  upon 
to  review  specifically  each  of  the  39  assign- 
ments of  error  with  which  this  case  Is  bur- 
dened. It  is  enough  to  say,  with  respect  to 
those  which  challenge  the  facts  found  by 
the  learned  Judge,  that  upon  a  careful  con- 
sideration of  the  evidence  we  Bee  no  ground 
for  disturbing  any  of  the  findings.  All  have 
support  in  evidence  that  was  clearly  admis- 
sible. Those  least  supported  are  inconse- 
quential, while  those  material  are  amply  sus- 


tained. We  take  the  facta  to  be  as  found. 
The  plaintiff,  being  the  owner  of  a  lot  of 
ground  contiguous  to  the  defendant's  rail- 
road, agreed  with  the  president  of  the  rail- 
road company  that  he  would  construct  and 
operate  upon  the  lot  of  ground  a  sawmill,  on 
condition  that  the  company  would  for  a  con- 
sideration of  $50  convey  to  him.  a  small  ad- 
Joining  lot,  allow  him  to  use  still  another, 
lot  for  storing  lumber,  and  would  furnish 
him  with  siding  conveniences  for  his  use  in 
shipping  lumber.  The  contract  was  a  verbal 
one,  made  In  July,  1897.  Every  feature  of  It 
was  compiled  with  by  the  respective  parties. 
The  plaintiff  built  and  operated  his  mill,  the 
lot  was  conveyed  to  him  by  the  company,  and 
a  disused  siding  was  reconstructed  for  the 
purposes  of  the  plaintiff's  business.  For  nine 
years  after  the  making  of  the  contract  the 
parties  enjoyed  the  benefit  and  advantage 
that  each  had  expected  to  derive  from  the 
transaction.  The  plaintiff  had  the  advantage 
of  the  conveniences,  and  the  defendant  the 
benefit  of  the  increased  tonnage.  In  May, 
1906,  the  defendant,  against  the  protest  and 
remonstrance  of  the  plaintiff,  removed  the 
siding  without  attempting  to  substitute  other 
facilities  for  it,  thereby  requiring  the  plain- 
tiff in  the  conduct  of  his  business  to  haul  by 
teams  his  lumber  to  and  from  the  point  of 
shipment 

The  answer  of  the  defendant  to  the  bill 
filed  denies  that  the  contract  aa  above  stated 
was  made;  but,  this  fact  having  been  found 
adversely  to  defendant's  contention,  the  com- 
pany sought  to  Justify  its  removal  of  the  sid- 
ing by  disavowing  the  act  of  its  president, 
and  denying  his  authority  to  bind  the  com- 
pany. It  is  not  pretended  that  there  ever 
was  any  formal  ratification  of  the  contract 
by  the  board  of  directors  of  the  company.  It 
may  be  conceded  that  it  was  without  the 
usual  and  authorized  duties  and  powers  of 
the  president  to  make  It.  But  the  learned 
Judge  who  heard  the  case  concluded  that, 
even  though  ultra  vires,  actual  confirmation 
was  to  be  presumed  from  the  acquiescence 
of  the  company,  and  its  long  continued  ac- 
ceptance of  the  fruits  and  advantages  of  the 
bargain  made  in  Its  behalf.  In  this  he  was 
abundantly  Justified  by  the  evidence.  We 
waive  all  consideration  of  the  fact  found  by 
the  learned  Judge  that  the  president  was  the 
virtual  owner  of  the  railroad  company,  hav- 
ing the  entire  property  under  his  own  per- 
sonal control  and  management.  Assuming 
that  he  stood  toward  It  in  no  other  relation 
than  that  of  a  salaried  official,  it  ia  impos- 
sible to  believe  that  those  responsible  with 
him  in  the  direction  and  management  of  the 
affairs  of  the  company  were  without  the 
knowledge  of  the  existence  of  the  contract 
by  and  under  which  the  short  line  of  road 
in  their  control  was  receiving  such  benefit, 
especially  so  when  the  means  provided  by  the 
company  at  its  own  expense,  for  the  conven- 
ient shipment  of  the  plaintiff's  product,  were 
so  open  and  notorious.  In  Stirling  v.  Vaughan, 


Digitized  by  VjOOQIC 


Pa.) 


COMMONWEALTH  r.  HELLER. 


925 


11  East,  619,  Lord  Bllenborougn  said:  "The 
law  will  presume,  if  nothing  appear  to  the 
contrary,  that  every  person  accepts  that 
which  is  for  their  benefit"  In  Bank  of  U. 
g.  v.  Dandridge,  25  U.  S.  64,  6  L.  Ed.  552,  Mr. 
Justice  Story  said:  "Grants  and  proceedings 
beneficial  to  a  corporation  are  presumed  to 
be  accepted,  and  slight  acts  on  their  part, 
which  can  reasonably  be'  accounted  for  only 
upon  the  supposition  of  such  acceptance,  are 
admitted  as  presumptions  of  fact"  Our  own 
cases  are  as  explicit  It  is  only  necessary 
to  refer  to  the  most  Decent  on  the  subject 
Presbyterian  Board  of  Relief,  etc.,  v.  Gllbee, 
212  Pa.  810,  61  Atl.  925.  It  is  there  said: 
"It  is  repugnant  to  every  sense  of  Justice  and 
fair  dealing  that  the  principal  shall  avail 
himself  of  the  benefit  of  the  agent's  act  and 
at  the  same  time  repudiate  his  authority. 
A  corporation  may  not  avail  itself  even  of 
ultra  vires  as  a  defense  where  a  contract 
has  been  entered  into  and  executed  in  good 
faith  by  the  other  party,  and  the  corpora- 
tion has  received  the  benefit  of  the  perform- 
ance." The  conclusion  of  the  learned  trial 
Jndge  on  the  question  of  ratification  does 
not  depend  In  the  slightest  degree  upon  the 
disputed  findings  of  fact;  nor  does  It  rest 
upon  any  testimony  which  was  admitted  un- 
der objection.  It  is  clear  upon  the  undis- 
puted facts  of  the  case.  The  effort  to  Justify 
the  removal  of  the  switch  on  the  ground 
that  it  was  dangerous  followed  no  attempt 
on  the  part  of  defendant  to  furnish  the  plain- 
tiff with  another  not  open  to  such  objection, 
as  It  had  a  right  to  do  under  Its  contract 
The  company  could  not  take .  advantage  of 
such  circumstance  to  escape  the  burden  of 
its  contract,  except  as  It  discharged  the  al- 
ternative burden  it  originally  assumed  in 
such  contlngenoy  for  the  protection  of  the 
other  contracting  party: 

We  see  no  merit  in  any  of  the  assignments 
of  error. , 

The  appeal  is  dismissed,  at  the  cost  of  the 
appellant,  and  the  decree  Is  affirmed. 


(218  Pa.  66) 

COMMONWEALTH  ex  rel.  CARSON,  Attor- 
ney General,  v.   HELLER  et  al. 

(Supreme  Court  of  Pennsylvania.    June  25. 
,   1907.) 

1.  Statutes— Special  Legislation. 

.  Act  May  23,  1889  (P.  L.  277),  art  12,  f  2, 
allowing  any  city  of  the  third  class  owning 
waterworks  to  create  a  department  of  water,  is 
not  unconstitutional  as  special  legislation  be- 
cause the  city  of  Erie,  owning  waterworks,  was 
excluded. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  f  103.] 

2.  Same— Classification— Exceptions. 

While  the  classification  which  permanently 
excludes  even  one  member  of  the  class  from  its 
future  operation  is  unconstitutional  as  special 
legislation,  the  fact  that  by  the  statute  existing 
exceptions  are  not  immediately  abolished  does 
not  destroy  the  constitutionality  of  the  act. 
S.  Waters— Cities— Wateb  Departments. 

Act  May  23,  1889  (P.  L.  277),  art.  12.  §  2, 
providing  for  the  establishment  of  water  depart- 


ments in  cities  of  the  third  class,  is  not  manda- 
tory, and  does  not  repeal  Local  Act  March  21, 
1865  (P.  L.  455),  creating  a  water  department 
for  the  city  of  Reading. 

Appeal  from  Court  of  Common  Pleas,  Dau- 
phin County. 

Quo  warranto  by  the  commonwealth,  on 
the  relation  of  Hampton  L  Carson,  Attorney 
General,  against  Frederic  P.  Heller  and  oth- 
ers. Judgment  for  defendants,  and  relator 
appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

Walter  8.  Young  and  Hampton  L.  Carson, 
Atty.  Gen.,  for  appellant  William  J.  Rourke, 
City  Sol.,  and  Cyrus  G.  Derr,  for  appellees. 

MITCHELL,  C.  J.  It  will  conduce  to  the 
readier  understanding  of  this  case  to  state 
Just  how  it  comes  before  the  court  and  the 
questions  It  raises.  The  defendants  are  the 
water  commissioners  of  the  city  of  Reading, 
elected  and  holding  office  under  a  local  act 
of  March  21,  1865  (P.  L.  455),  a  supplement 
to  the  city  charter  of  April  26,  1864  (P.  L. 
583).  Their  title  to  office  is  challenged  by  quo 
warranto  at  the  relation  of  the  Attorney  Gen- 
eral. In  1874,  the  city  of  Reading  by  ordi- 
nance duly  accepted  the  act  of  May  23,  1874 
(P.  L.  230),  and  became  a  city  of  the  third 
class.  It  Is  now  therefore  governed  by  the 
act  Of  May  23,  1889  (P.  L.  277),  relating  to 
cities  of  the  third  class.  Article  12,  §  2,  of 
that  act  provides  for  the  establishment  of  a 
water  department  In  such  cities,  and  the 
claim  of  the  commonwealth  is  that  thereby 
the  act  of  1865  was  repealed,  and  the  defend- 
ants have  no  office  left  Defendants  by  an- 
swer to  the  Information  set  up  their  title  un- 
der the  act  of  1865,  and  the  commonwealth 
In  reply  averred  the  repeal  of  the  act  of  1865 
by  the  act  of  1889.  To  this  replication  the 
defendants  demurred  on  two  grounds :  First 
that  the  act  of  1889,  does  not  repeal  the  act  of 
1865 ;  and,  secondly,  that  section  2  of  the  lat- 
ter act  by  Its  language  excluding  one  of  the 
cfties  of  the  third  class,  namely,  the  city  of 
Erie,  Is  a  local  act  and  unconstitutional.  The 
learned  Judge,  passing  on  the  first  question  pro 
forma  only,  held  that  the  act  of  1889  was  man-, 
datory  and  repealed  the  act  of  1865.  but  gave 
Judgment  in  favor  of  the  defendants  on  the 
second  ground,  holding  section  2  of  article  12 
unconstitutional.  A  further  question  was 
raised  with  reference  to  the  act  of  June  4> 
1901  (P.  L.  864),  relating  to  liens  for  taxes 
and  municipal  Improvements,  but  so  mani- 
festly irrelevant  that  it  need  not  be  further 
noticed.  We  have  therefore  three  questions 
presented,  in  the  order  of  their  significance  in 
the  case:  First  is  section  2,  art  12,  of  the 
act  of  1889  constitutional?  Second,  if  so,  Is 
It  mandatory?  Third,  does  it  repeal  the  act 
of  1865? 

The  language  of  section  2,  art  12,  of  the 
act  of  1889  Is:  "Any  city  which  now  has 
the  title  to  any  water,  gas  or  electric  light 
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works  by  a  conveyance  to  the  same  In  Its 
corporate  name,  or  which  may  hereafter 
erect  or  purchase  water,  gas,  or  electric  light 
works  under  the  provisions  of  this  act  are 
(Is)  hereby  empowered  to  create  a  department 
to  be  called  the  Water  and  Lighting  Depart- 
ment," etc.  This  act  Is  "An  act  providing 
for  the  incorporation  and  government  of  ci- 
ties of  the  third  class,"  and  at  the  time  of  its 
passage  the  city  of  Erie,  a  city  of  the  third 
class,  by  virtue  of  Its  previous  acceptance  of 
the  provisions  of  the  act  of  1874,  had  water- 
works the  title  to  which  by  conveyance  was 
fat  the  name  of  Its  commissioners  of  water- 
works under  the  provisions  of  the  special  act 
of  April  4,  1867  (P.  L.  768).  The  act  of  1889 
therefore  did  not  seem  to  cover  the  case  of 
the  city  of  Erie,  and,  as  legislation  for  a  class 
that  permanently  excludes  any  one  of  the 
class  from  Its  operation  has  been  held  to  be 
special,  the  learned  court  below  held  this  sec- 
tion of  the  act  of  1889  to  be  In  conflict  with 
article  3,  S  7,  of  the  Constitution.  But  this 
principle  must  not  be  applied  arbitrarily 
without  due  reference  to  the  facts  of  the  par- 
ticular case.  While  a  classification  which 
permanently  excludes  even  one  member  of  the 
class  from  Its  future  operation  is  unconstitu- 
tional, the  fact  that  existing  exceptions  are 
not  Immediately  abolished  does  not  destroy 
the  constitutionality  of  the  act  It  must  not 
be  forgotten  that  there  Is  no  constitutional 
requirement  of  uniformity  (except  in  regard 
to  taxation  upon  the  same  class  of  subjects). 
The  Constitution  requires  only  that  legisla- 
tion on  certain  subjects  shall  not  be  local  or 
special,  and  uniformity  is  not  in  Itself  a  sub- 
stantial requirement,  but  one  of  the  judicial 
tests  of  generality  as  opposed  to  localism  or 
specialism.  Com.  ex  rel.  v.  MIdleton,  210  Pa. 
582,  60  Atl.  297.  The  unconstitutionality  con- 
sists, not  in  the  continuance  of  an  existing 
exception,  but  in  the  creation  of  new  ones. 
This  was  thoroughly  reasoned  out,  and,  after 
some  uncertainty  of  views,  not  unnatural  in 
the  consideration  of  so  radical  a  change  In 
legislative  powers,  finally  settled  in  Evans  v. 
Philllpi,  117  Pa.  226,  11  Atl.  630,  2  Am.  St 
Rep.  655,  and  City  of  Reading  v.  Savage,  124 
Pa.  328,  16  Atl.  788.  In  the  last  case  it  was 
said:  "There  is  no  possibility  of  any  exer- 
cise of  the  powers  or  privileges  conferred  by 
the  section  which  can  work  affirmatively  a 
local  or  special  result  Whatever  Is  done  by 
virtue  of  the  section  simply  converts  that 
which  was  or  might  be  local  or  special  into 
that  which  is  general."  That  expresses  ac- 
curately the  situation  here.  Both  Erie  and 
Reading  were  cities  of  the  third  class  under 
the  act  of  1874,  but  each  of  them  had  a  spe- 
cial water  system  under  a  local  act  and, 
even  if  section  2  of  article  12  of  the  act  of 
1889  left  such  systems  Intact,  It  was  not  for 
that  reason  unconstitutional,  for  a  repeal  of 
the  local  acts  would  at  any  time  bring  them 
Into  full  conformity  with  the  general  system. 
The  objection  to  section  2  of  article  12  of  the 
act  of  1889  cannot  be  sustained. 


The  other  two  questions  are  practically  but 
one,  for,  if  the  act  of  1889  is  mandatory  to 
create  a  water  department  under  section  2  of 
article  12,  then  the  local  act  of  1865  Is  neces- 
sarily repealed,  as  the  two  systems  cannot 
consistently  operate  together.  The  question 
of  repeal  Is  one  of  legislative  Intent  In  this 
case  the  presumptions  on  the  subject  are  di- 
vided. The  most  general  presumption  is  that 
a  local  or  special  act  is  not  repealed  by  a  gen- 
eral one  on  the  same  subject,  unless  there  is 
a  very  clear  Intention  that  it  should  be.  On 
the  other  hand,  such  Intention  is  held  to  be 
clear  when  the  later  act  is  to  establish  a  uni- 
form and  mandatory  system  on  the  same  sub- 
ject and  this  presumption  has  been  held  to 
apply  to  the  acts  classifying  cities.  Com.  ex 
rel.  v.  Brown,  210  Pa.  29,  59  Atl.  479.  An 
examination  of  the  details  of  the  enactment 
leads  to  a  conclusion  that  the  balance  inclines 
to  the  general  rule  against  the  repeal.  The 
language  of  section  2  is  altogether  permissive. 
It  is  "any  city,"  which  primarily  refers  to 
cities  Individually.  It  may  include  all,  but 
does  not  necessarily  do  so.  Then  the  city  is 
"empowered,"  which  is  a  grant  of  authority, 
rather  than  a  command  to  exercise  It  Then 
the  councils  are  "authorized  and  empowered" 
to  divide  the  city  Into  three  districts,  which 
"shall"  be  numbered,  etc.,  and  no  member  of 
councils  "shall"  be  eligible  as  a  member  of 
the  district  boards,  an  accurate  change  from 
permissive  to  Imperative  language  at  the 
point  where  certain  things  are  Intended  to  be 
made  mandatory.  Language  permissive  In 
form  may,  of  course,  be  mandatory  in  Intent 
and  effect  but  Is  not  usually  presumed  to 
be  so.  The  learned  judge  below  gave  much 
weight  to  the  language  of  section  12  of  the 
same  article,  that  the  "city  councils  shall 
pass  such  ordinances,  rules  and  regulations 
as  may  be  necessary  for  carrying  into  effect 
the  provisions  of  this  article."  But  this  does 
not  seem  to  mean  more  than  that  when  a 
city  has  exercised  Its  authority  by  establish- 
ing a  water  department,  it  shall  provide  by 
ordinances,  rules,  and  regulations  for  its  prop- 
er organization  and  government  But  the 
most  significant  Indication  of  the  legislative 
intent,  and  one  that  Is  controlling,  is  that  sec- 
tion 2  Itself  shows  that  It  is  not  intended  to 
apply  to  all  cities  of  the  third  class.  The 
language  is  "any  city  which  now  has  the  title 
to  any  water,  gas  or  electric  light  works  by 
conveyance  to  the  same  In  its  corporate 
name,"  thus  clearly  showing  that  there  are, 
or  may  be,  cities  of  the  class,  which  will  not 
come  under  this  section,  although  they  have 
water  or  gas  works.  In  the  mandatory  uni- 
form features  of  the  city  government  no  loom 
Is  left  for  doubt:  "The  legislative  power  of 
every  city  of  the  third  class  shall  be  vested 
in  the  councils,  which  shall  consist  of  two 
branches."  Article  4.  "The  powers  granted 
shall  be  exercised  by  the  mayor  and  councils 
in  the  manner  herein  provided  for."  Article 
5,  etc.  But  in  regard  to  a  water  or  light  de- 
partment the  language  is  carefully  framed 
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so  as  not  peremptorily  to  Include  all.  The 
basis  of  the  argument  as  to  constitutionality 
was  that  at  least  one  city  of  the  class,  Brie, 
has  waterworks  so  held  as  to  exclude  It  from 
the  operation  of  the  act,  and  there  may  be 
others  In  respect  of  gas  and  light  as  well  as 
waterworks.  It  seems  to  be  clear  that  the 
Legislature  recognized  these  facts  and  Inten- 
tionally framed  this  section  so  as  not  to  re- 
quire a  mandatory  uniformity.  The  authori- 
ty of  the  councils  is  ample  at  any  time  to  es- 
tablish a  water  department  under  section  2, 
and  when  they  do  the  water  commissioners, 
under  the  act  of  1S65,  will  be  superseded  and 
functus  officio,  but  until  that  is  done  the  act 
of  1865  Is  left  In  operation,  and  the  commis- 
sioners under  it  retain  their  authority. 

Though,  as  will  be  perceived,  for  entirely 
different  reasons, we  think  the  result  reached 
by  the  learned  court  below  was  right. 

Judgment  affirmed. 


(2U  Pa.  71) 

FARNER  v.  MASSACHUSETTS  MUT.  AC- 
CIDENT ASS'N. 

(Supreme  Court   of  Pennsylvania.    June  25, 
1907.) 

1.  Insurance— Accident  Insurance— Bite  of 
Dos. 

The  bite  of  a  doe  is  an  accident  and  should 
be  classed  under  the  "accident  provisions"  of  an 
accident  insurance  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Insurance,  {  1162.] 

2.  Same— "Immediately  Disabled." 

Where  a  person  is  bitten  in  the  thumb  by 
a  dog,  and  the  use  of  the  hand  was  interfered 
with  from  the  moment  of  the  bite,  and  so  con- 
tinued until  death  ensued  two  weeks  later,  he 
was  "immediately  disabled,"  within  the  mean- 
ing of  an  accident  insurance  policy. 

[Ed.  Note.— For  cases  in  point,  gee  Cent,  Dig. 
vol.  28,  Insurance,  f  1187.] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  by  Mary  Farner  against  the  Massa- 
chusetts Mutual  Accident  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

At  the  trial  the  jury  returned  a  verdict 
for  the  plaintiff  for  $2,056.60.  On  a  motion 
for  Judgment  for  defendant  non  obstante 
veredicto  Kunkel,  P.  J.,  of  the  court  below, 
filed  the  following  opinion: 

"The  question  which  arises  under  the  res- 
ervation made  at  the  trial  of  this  case  is 
whether  the  policy  upon  which  the  action  is 
brought  covers  the  death  of  the  Insured.  The 
circumstances  under  which  the  Insured's 
death  occurred  are  not  in  dispute,  and  are  as 
follows:  On  May  15,  1904,  while  he  was 
sitting  in  front  of  his  hotel  holding  a  little 
dog  on  his  lap,  some  one  came  behind  him 
and  pinched  the  dog's  tail,  whereupon  the 
dog  snapped  and  bit  the  Insured  on  his 
thumb,  from  the  effects  of  which,  two  weeks 
thereafter,  he  died.  The  policy  under  which 
his  widow,  the  beneficiary,  seeks  to  recover, 
contains  two  kinds  of  insurance ;  one  against 


|  accidents,  and  the  other  against  disease  or 
sickness.  The  part  which  relates  to  accident 
provides  Insurance  'for  loss  through  personal 
bodily  injuries  caused  solely  through  acci- 
dents, unforeseen  and  unintentional,  due 
wholly  to  violent  means  external  to  the  body, 
and  such  as  shall  be  evidenced  (except  In  case 
of  drowning  or  bone  fracture)  by  some  sign 
or  mark  on  the  exterior  of  his  body,  visible  to 
the  eye,  and  such  as  shall  immediately  and 
continuously  disable  the  Insured  from  the 
date  of  the  accident,  and  such  as  are  not 
caused  or  contributed  to  by  any  deformity  or 
disease;  and  In  case  of  such  loss  will  pay, 
under  this  policy,  one  of  the  following  bene- 
fits, to  wit :  Benefit  No.  1,  $2,000  for  loss  of 
life  caused  solely  by  an  accident  herein  in- 
sured against  and  occurring  within  thirty 
days  from  the  date  of  such  accident,'  etc. 
The  verdict  of  the  Jury  has  established  the 
fact  that  the  character  of  the  injury  suffered 
by  the  Insured  was  such  as  is  described  by  the 
provisions  of  the  policy  just  quoted.  The 
part  of  the  policy  which  relates  to  health 
provides,  among  other  things,  as  follows: 
'Benefit  No.  13,  $10.00  weekly  Indemnity  for 
not  exceeding  twenty-six  consecutive  weeks 
for  loss  through  any  of  the  sicknesses  or  dis- 
eases under  this  benefit,  as  follows.'  Then  fol- 
lows a  list  of  diseases.  Benefit  No.  14  pro- 
vides for  'Weekly  Indemnity  for  loss  through 
any  well  defined  disease  or  sickness  other 
than  those  specified  in  benefit  No.  13  (except 
as  herein  after  excepted)  for  not  exceeding 
four  consecutive  weeks.'  The  provision  In 
the  policy  over  which  this  controversy  arises 
Is  article  eight,  which  declares  'that  all  cases 
of  sunstroke,  freezing,  carbuncles,  boils,  ul- 
cers, felons,  abscesses,  contact  with  poison, 
or  with  poisonous  or  Infectious  substances, 
are  covered  only  under  the  health  provisions 
of  this  policy.' 

"The  defendant  contends  that  the  death  of 
the  insured,  being  due  to  Inoculation  with 
some  poison-generating  germ  from  the  dog's 
saliva,  or  from  its  tooth,  or  from  Its  mouth, 
or  from  the  Insured's  thumb,  presents  a  case 
of  contact  with  poison,  or  with  a  poisonous 
or  Infectious  substance,  within  the  meaning 
of  article  8,  and  therefore  no  recovery  can 
be  had  under  the  accident  provisions  of  the 
policy.  Even  if  it  be  conceded  that  the  death 
of  the  insured  was  caused  by  some  poisonous 
germ  received  into  his  body  through  the  bite 
of  the  dog,  yet  It  does  not  follow  that  the 
case  falls  within  the  provisions  of  article  8. 
The  language  of  the  article  must  be  taken 
in  its  usual  and  ordinary  sense,  and  must 
be  given  such  interpretation  as  was  probably 
in  the  contemplation  of  the  parties  when  the 
policy  was  Issued.  'A  contract  of  insurance 
must  have  a  reasonable  interpretation  such 
as  was  probably  In  the  contemplation  of  the 
parties  when  it  was  made.'  Grandln  v.  In- 
surance Co.,  107  Pa.  26 ;  Humpnreys  v.  Bene- 
fit Association,  139  Pa.  214,  20  Atl.  1047,  11 
L>.  R.  A.  564.  In  order  to  defeat  a  recovery 
upon  it,  the  meaning  of  the  provision  which 
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purports  to  effect  this  object  ought  to  be 
clear.  If  the  provision  be  ambiguous,  that  in- 
terpretation should  be  adopted  which  will 
conserve  the  purpose  for  which  the  policy 
was  given.  Tentonla  Fire  Insurance  Co. 
v.  Mund,  102  Pa.  89;  Burkhard  v.  Insur- 
ance Co.,  102  Pa.  262,  48  Am.  Rep.  205. 
Contact  with  poison,  or  with  poisonous  or 
infectious  substances,  in  the  ordinary  sense, 
means  contact  with  corporeal  matter,  with 
that  which  is  substance,  as  distinguished 
from  that  which  can  neither  be  seen  nor 
handled.  Poison,  or  poisonous  or  infections 
substances,  also,  ordinarily  mean  substances 
that  are  in  their  nature  poisonous  or  infec- 
tious, and  that  are  generally  recognized  and 
known  as  such.  An  Infinitesimal  poisonous 
germ,  or  that  which  It  generates,  is  not  poison 
as  the  word  is  ordinarily  understood.  Nor  is 
It,  or  Its  product,  popularly  known  as  a  sub- 
stance. If  we  were  to  adopt  the  scientific  or 
medical  meaning  of  the  term,  as  we  are  in 
effect  asked  to  do  by  the  defendant,  we 
would  have  to  hold  that  everything  contain- 
ing a  poisonous  generating  germ,  or  an  Infec- 
tious germ,  is  a  poisonous  or  infectious  sub- 
stance. But  in  the  ordinary  use  of  the  lan- 
guage we  would  not  speak  of  either  a  liquid 
or  a  solid  which  contains  a  poisonous  or  in- 
fections germ  as  essentially  a  poisonous  or  in- 
fections substance.  If  we  did,  It  would  be 
difficult  to  mention  any  substance  which  can- 
not be  so  characterized.  There  is  nothing 
in  the  policy  to  satisfy  us  that,  when  it  was 
Issued,  either  the  insurer  or  Insured  was 
versed  in  the  germ  theory,  and  that  either 
intended  the  words  of  article  8  to  be  taken 
in  any  other  than  their  common  and  usual 
sense.  We  are  not  prepared  to  say  that  they 
meant  that  an  accidental  death,  due  to  the 
bite  of  a  dog,  or  of  any  other  animal,  should 
fall  without  the  accident  benefits  of  the  pol- 
icy. Suppose  the  insured  had  been  acci- 
dentally shot,  and,  as  a  result  of  the  acci- 
dent, suffered  with  blood  poisoning  from  the 
bullet  received  into  his  body  and  died,  It 
would  hardly  be  said  to  be  a  case  of  contact 
with  poison,  or  with  a  poisonous  or  infec- 
tious substance,  in  the  ordinary  acceptation 
of  the  term.  We  can  see  no  real  distinction 
between  such  a  case  and  the  one  at  bar. 
When  we  come  to  interpret  insurance  policies 
in  the  light  of  advanced  medical  science,  then 
we  may  agree  with  the  contention  of  the  de- 
fendant Until  then,  however,  we  must  in- 
terpret them  as  the  terms  employed  in  them 
are  commonly  used  and  understood. 

"At  the  trial  the  defendant  offered  evi- 
dence to  show  that  the  Insured  suffered  with 
septicemia  as  the  result  of  the  dog's  bite; 
septicemia  being  one  of  the  diseases  men- 
tioned in  the  list  under  the  health  provisions 
of  the  policy.  The  plaintiff  offered  evidence 
to  contradict  this,  and  to  show  that,  although 
the  insured  suffered  with  what  is  ordinarily 


known  as  'blood  poison,'  he  did  not  suffer 
with  the  disease  recognized  by  the  medical 
profession  as  'septicemia,'  and  the  jury  have 
found  with  the  plaintiff  on  this  question. 
However  this  may  be,  the  health  provisions 
of  the  policy  do  not  provide  for  any  pay- 
ment in  case  of  death  by  disease,  but  only 
for  Indemnity  during  the  existence  of  the 
disease.  The  present  claim  is  a  claim  for  the 
death  of  the  Insured,  and.  If  it  is  covered  by 
the  policy,  falls  within  the  provisions  relat- 
ing to  accidents.  The  case  cannot  be  ex- 
cluded from  the  accident  provisions  of  the 
policy,  if  the  Injury  is  of  the  character  de- 
scribed therein  and  is  the  proximate  cause 
of  the  death,  merely  because  the  Injury  is 
accompanied  by  a  disease  or  sickness  men- 
tioned in  the  health  provisions  of  the  policy. 
If  excluded  at  all,  It  would  be  excluded  be- 
cause it  Is  a  case  of  contact  with  poison,  of 
poisonous  or  Infectious  substances,  within  the 
meaning  of  article  8.  But,  as  we  have  seen, 
it  is  not  such  a  case. 

"The  motion  for  judgment  non  obstante 
veredicto  is  therefore  overruled,  and  Judg- 
ment is  directed  to  be  entered  on  the  verdict 
upon  payment  of  the  Jury  fee." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

John  R.  Geyer  and  John  E.  Fox,  for  ap- 
pellant C.  H.  Backenstoe  and  Wm.  M.  Ham, 
for  appellee. 

PER  CURIAM.  The  claim  of  the  appel- 
lant that  the  death  of  the  Insured  should  be 
classed  under  the  "health  provisions,"  and 
not  under  the  "accident  provisions,"  of  the 
policy,  can  hardly  be  made  seriously.  The 
policy  was  prima  facie  an  accident  policy,  and 
the  insured  died  from  the  bite  of  a  dog — cer- 
tainly an  accident  not  a  disease.  The  proxi- 
mate cause  of  death  was  the  bite,  and  the 
way  in  which  it  operated  to  produce  death, 
whether  by  hemorrhage  or  lockjaw  or  blood 
poisoning,  was  a  medical  detail  which  did 
not  affect  the  material  fact  of  death  resulting 
from  tbe  accident 

The  other  argument  that  the  insured  was 
not  "immediately  disabled,"  Is  not  much  bet- 
ter. He  was  bitten  in  the  thumb,  his  hand 
was  bandaged  at  once,  and,  though  the  grav- 
ity of  the  injury  was  not  at  first  appreciated, 
yet  the  use  of  bis  hand  was  Interfered  with 
from  the  moment  and  continued  to  be  more 
and  more  so,  with  Increasing  pain,  until  his 
death,  two  weeks  later.  There  was  no  break 
in  the  continuity  of  the  consequences  of  the 
injury,  and  no  Intervening  cause  In  the  re- 
sulting disability.  "Immediately,"  under 
such  circumstances,  does  not  mean  "instant- 
ly." Rltter  v.  Accident  Association,  185  Pa. 
90,  39  Atl.  1117. 

Judgment  affirmed. 
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(73  N.  J.  8.  OS) 

LAVAGGI  v.  BORELLA  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct.  24, 
1907.) 

Exectttobs— Appointment  by  Wnx. 

Where  a  will  confers  upon  a  person  the 
powers  and  imposes  the  duties  of  an  executor, 
such  person  1b  executor  according  to  the  tenor, 
although  not  named  as  such  or  named  as  trustee. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  29.] 

(Syllabus  by  the  Court) 

BUI  by  John  C.  Lavaggi  against  Plerino 
Borella  and  others  to  construe  a  will.  De- 
cree rendered. 

On  bill  for  the  construction  of  the  follow- 
ing Instrument,  admitted  to  probate  as  the 
will  of  Fortunata  Borella  by  the  surrogate 
of  Hudson  county : 

"I  the  undersigned  Fortunata  declare  this 
will  to  leave  to  these  heirs. 

To  my  son  Pierino  dollars  two  thou- 
sand     $2000.00 

To  my  daughter  Maria  I  say  one 
thousand    1000.00 

To  my  daughter  Carolina  I  say  one 
thousand    1000.00 

To  my  daughter  Angiolina  I  say  one 
thousand    1000.00 

"With  the  above  legacies  I  leave  them  my 
only  heirs  of  all  the  estate,  credits  and  real 
estate  that  they  shall  be  my  only  heirs  with 
the  obligation  to  bear  the  maintenance  of 
the  new-born  eon  of  my  son  Vincenzo. 

"All  shall  be  managed  by  the  sole  trustee 
John  C.  Lavaggi.     . 

"This  I  declare  to  be  my  will  and  I  ap- 
prove the  above. 

"I  leave  to  my  daughter  Louisa  a  nun 
$200.00." 

George  McEwan,  for  complainant.  Max  A. 
Sturm,  for  defendants. 

MAOIB,  Ch.  (after  stating  the  facts  as 
above).  The  first  question  presented  in  this 
case  Is  whether  the  complainant  has  a  stand- 
ing to  require  the  relief  sought  for  in  his  bill, 
viz.,  a  construction  of  the  meaning  of  the 
will  of  Fortunata  Borella  and  Instruction  as 
to  the  performance  of  his  duties.  This  de- 
pends upon  whether  he  occupies,  In  relation 
to  the  property  of  the  deceased,  a  position 
of  trust  Hoagland  v.  Cooper,  65  N.  J.  Eq. 
407,  56  Atl.  705.  Complainant's  bill  was 
first  filed  as  If  he  were  an  executor  appoint- 
ed by  the  testatrix  under  that  will.  Upon 
it  being  ascertained  by  his  counsel  that  when 
the  will  was  admitted  to  probate  the  letters 
testamentary  were  issued  to  complainant  by 
the  surrogate,  not  as  executor,  but  as  admin- 
istrator with  the  will  annexed,  the  bill  was 
amended,  and  the  relief  is  now  sought  in  the 
character  of  administrator  with  the  will  an- 
nexed. There  are  no  words  In  the  will  that 
declare  expressly  that  complainant  was  ap- 
pointed executor.  Such  a  declaration  would 
clothe  him  with  all  the  powers  of  an  executor. 
But  there  may  be  a  constructive  appointment 

67A.-59 


of  a  particular  person  to  be  executor  in  a 
will,  although  be  Is  not  named  therein  as 
such.  Whenever  the  terms  of  the  will  clear- 
ly Indicate  that  the  person  named  is  to  per- 
form the  duties  of  an  executor,  such  as  to 
pay  the  debts,  to  pay  legacies,  or  to  distrib- 
ute, then  that  person,  though  not  named  as 
executor,  or  even  though  named  as  trustee, 
may  be  deemed  to  have  been  constructively 
made  executor,  and  letters  will  issue  to  him, 
In  the  language  of  the  books,  as  "executor  ac- 
cording to  the  tenor."  Williams  on  Exr's 
(2d  Am.  Ed.)  196 ;  Schouler's  Ex'rs  &  Adm'rs. 
§§  36,  87;  In  Goods  Baylis,  LE.1P.4D. 
121;  Drury  v.  Natlck,  10  Allen  (Mass.)  174; 
In  Goods  Punchard,  L.  R.  2  P.  &  D.  369;  In 
Goods  Wilkinson,  [1892]  P.  Div.  227;  In 
Goods  Russell  and  Laird,  Id.  380.  The  dec- 
laration of  the  testatrix  (after  she  had  In- 
dicated a  clear  Intention  to  give  specific  lega- 
cies to  four  persons  shown  to  be  her  children, 
and  then  a  disposition  of  the  rest  of  her  es- 
tate) that  "all  shall  be  managed  by  the  sole 
trustee  John  C  Lavaggi,"  seems  to  me  to 
compel  an  Inference  .that  the  estate  out  of 
which  these  legacies  are  to  be  raised  and 
from  which  the  residuum  Is  to  be  disposed  of 
Is  to  be  distributed  and  disposed  of  by  La- 
vaggi, and,  if  so,  a  further  inference  Is  neces- 
sary that  any  debts  of  the  testatrix  should 
be  paid  previous  to  distribution.  Upon  this 
Inference,  which  I  deem  a  fair  one,  Lavaggi 
is  to  pay  the  debts  and  legacies  and  distrib- 
ute the  residuum,  and  so  to  perform  the  du- 
ties of  an  executor.  He  Is  therefore  an  ex- 
ecutor of  the  will  "according  to  Its  tenor"; 
and,  as  the  position  of  administrator  with 
the  will  annexed  Is  substantially  that  of  an 
executor  according  to  the  tenor,  It  seems  to 
me  that  he  has  a  right  to  invoke  the  aid  of 
this  court  in  the  performance  of  his  duties 
as  executor  or  administrator. 

The  evidence  put  in  under  a  rule  for  proofs 
discloses  the  following  facts:  The  personal 
estate  of  testatrix  consisted  of  deposits  in 
two  savings  banks,  amounting  in  all  to  $1,770. 
Testatrix  was  also  the  owner  of  real  estate 
for  which  she  had  paid,  a  short  time  before 
her  death,  the  sum  of  $3,700.  This  condition 
of  her  estate  must  be  presumed  to  have  been 
In  the  mind  of  testatrix  when  she  made  this 
will.  It  must  have  been  evident  to  her  that 
the  legacies  bequeathed  to  her  four  children, 
added  to  the  legacy  to  her  daughter  Louisa, 
largely  exceeded  the  personal  property  of 
which  she  was  possessed.  This  circumstance 
alone  will  not  justify  the  conclusion  that  tes- 
tatrix Intended  that  the  legacies  bequeathed 
should  be  charged  upon  the  real  estate,  al- 
though, without  resort  to  the  real  estate,  they 
could  not  be  paid.  But  where,  after  legacies 
are  given  generally,  the  residue  Is  given  in 
one  mass,  the  legacies  are  a  charge  upon  the 
residuary  real  and  personal  estate.  Corwlne 
v.  Corwlne,  24  N.  J.  Eq.  579 ;  Johnson  v.  Poul- 
son,  32  N.  J.  Eq.  390 ;  Stevens  v.  Flower,  46 
N.  J.  Eq.  340,  19  Atl.  777 ;  Price  v.  Price,  52 
N.  J.  Eq.  336,  29  AtL  679;  Turner  v.  Gibb, 
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48  N.  J.  Eq.  526,  22  Atl.  580.  While  this 
lingular  will  does  not,  in  express  terms,  dis- 
pose of  a  "residue,"  yet  in  my  Judgment  the 
testatrix  makes  effective  an  equivalent  dis- 
position, when,  after  making  four  legacies, 
in  all  exceeding  her  personal  estate,  she 
"leaves"  to  the  four  legatees  "all  the  estate, 
credits  and  real  estate,"  with  the  plain  In- 
tention that  what  was  thus  left  was  in  ad- 
dition to  the  legacies.  It  results  that  there 
Is  an  Implied  Intention  to  charge  upon  the 
real  estate  the  legacies  previously  given. 

It  is  next  to  be  considered  whether,  as 
claimed  by  him,  Lavaggl  has  power  to  make 
sale  of  the  real  estate  left  by  testatrix.  No 
express  power  of  sale  has  been  conferred  on 
him  by  the  terms  of  the  will.  Does  its  lan- 
guage Indicate  that  such  a  power  was  Intend- 
ed to  be  conferred?  If  so,  it  must  be  discov- 
ered In  die  clause  "all  [plainly  intended  to  re- 
fer as  well  to  the  real  estate  previously  given 
and  the  legacies  which  I  have  determined  to 
be  charged  thereon  as  to  the  personal  estate] 
shall  be  managed  by  the  sole  trustee  John  C. 
Lavaggl."  The  settled  doctrine  of  our  courts 
Is  that  when  a  testator,  in  the  disposition 
of  his  estate,  imposes  on  an  executor  duties 
to  be  performed  which  require  for  their  per- 
formance a  power  of  sale,  the  executor  will 
take  by  implication  such  power  as  will  en- 
able him  to  perform  those  duties.  Lindley  v. 
O'Reilly,  50  N.  J.  Law.  636, 15  Atl.  379, 1  L.  R. 
A.  79,  7  Am.  St.  Rep.  802;  Lipplncott  v.  LIp- 
pincott,  19  N.  J.  Eq.  121.  As  Lavaggl  is  to 
pay  legacies  charged  on  real  estate,  be  is.  by 
implication,  empowered  to  turn  the  real  es- 
tate Into  money,  which  he  is  to  combine  with 
the  personal  estate  not  exhausted  by  the  pay- 
ment of  debts,  etc.,  and  thereout  pay  the 
legacies. 

Complainant  further  seeks  Instruction  with 
respect  to  his  conduct  in  case  the  will  Is  con- 
strued to  give  him  authority  to  sell  the  real 
estate  and  pay  the  legacies  and  distribute  the 
residuum.  This  instruction,  it  seems  to  me, 
ought  to  be  now  given,  because,  if  erro- 
neously given,  it  may  be  corrected  by  appeal 
before  any  distribution  which  would  embar- 
rass the  parties  interested.  The  question 
thus  presented  Is  a  most  difficult  one.  The 
will  is  inartificial  in  its  construction,  and 
the  clause  "with  the  above  legacies  I  leave 
them  my  only  heirs  of  all  the  real  estate  cred- 
its and  real  estate  that  they  shall  be  my  only 
heirs  with  the  obligation  to  bear  the  main- 
tenance of  the  new-born  son  of  my  son  Vln- 
cenzo,"  presents  a  question  of  construction 
that  Is  most  embarrassing.  It  relates  entirely 
to  the  legacies  to  the  four  children  first  nam- 
ed in  the  will.  The  subsequent  clause,  giving 
a  legacy  to  the  daughter  Louisa,  is  not  affect- 
ed thereby. 

The  first  question  is  whether  the  legacies, 
as  well  as  the  residuum  after  the  payment 
of  the  legacies,  are  charged  with  what  the 
testatrix  calls  the  "obligation  to  bear  the 
maintenance  of  the  new-born  son  of  my  son 
Vincenzo."    The  proofs  show  that  Vincenzo, 


testatrix's  son,  had  previously  died,  and  a 
posthumous  son  had  been  born  of  his  wife. 
Was  this  obligation  Imposed  upon  the  lega- 
cies, or  only  upon  the  residuum  after  pay- 
ment of  the  legacies?  The  result  I  have 
reached  Is  that  the  word  "with"  Is  not  to  be 
taken  in  Its  ordinary  signification.  Testatrix 
had  previously  said  she  would  leave  "the  leg- 
acies." When  she  follows  with  saying  "with 
the  above  legacies  I  leave  them"  as  heirs  of 
her  estate  and  real  estate,  I  think  that  she 
indicated  an  intention  to  add  to  the  legacies 
previously  made  to  them  a  devise  and  be- 
quest of  the  residuum,  and  that  it  was  that 
residuum  with  respect  to  which  she  declared 
those  four  children  previously  named  were 
burdened  with  the  obligation  to  maintain  the 
son  of  Vincenzo. 

Upon  this  construction  of  this  perplexing 
clause,  I  think  we  can  discover  why  the  tes- 
tatrix should  have  stated  that  Lavaggl  was 
to  be  her  "sole  trustee."  If  the  obligation  to 
maintain  Vincenzo's  son  is  charged  upon  the 
residuum,  it  is  obvious  that  a  trustee  would 
be  convenient,  and  perhaps  necessary;  and, 
although  the  result  of  this  construction  will 
be  to  leave  a  residuum  which  will  not  pro- 
vide a  sufficient  maintenance  for  that  son, 
yet  it  may  well  be  inferred  that  such  was 
the  intention  of  the  testatrix,  from  the  fact 
that  she  did  not  leave  to  him  a  legacy  as 
she  did  to  her  living  children,  which  clearly 
indicated  an  Intent  that  he  should  not  stand 
on  an  equality  with  them.  The  clause  in 
question  does  not  limit  the  time  during  which 
there  is  a  duty  to  maintain  Vincenzo's  son. 
The  language  used,  in  my  Judgment,  prohibits 
the  court  from  limiting  that  time.  Therefore 
the  residuum,  whatever  it  may  be,  is  to  be 
used  for  his  maintenance  during  the  course 
of  his  life.  It  would  be  premature  to  under- 
take to  fix  what  the  executor  and  trustee 
should  appropriate  for  his  maintenance  from 
year  to  year. 

The  result  is  that  a  decree  will  be  made 
for  the  construction  of  this  will  on  the  lines 
of  the  above  opinion. 


(76  N.  J.  L.  406) 
VON  SEYFRIED  v.  VOLLERS. 
(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

Appeai>-Review — Questions  of  Pact. 

Whether  sales  of  goods  by  a  foreign  cor- 
poration are  made  under  such  circumstances 
as  to  require  the  inference  that  the  corporation 
is  engaged  in  the  general  prosecution  of  its 
ordinary  business  in  this  state,  and  subject  to 
the  provisions  of  section  97  of  the  corporation 
act  (P.  L.  1896,  pp.  277,  307),  is  a  question  of 
fact  to  be  decided  by  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3928-3934.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Bayonne. 

Action  by  E.  E.  Von  Seyfried  against  Geb- 
hard  H.  Vollers.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 
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Max  Salinger,  (or  appellant  Daniel  J. 
Murray ,  for  respondent 

SWAYZB,  J.  The  demand  for  aecnrlty  for 
costs  was  not  made  In  tbe  manner  and  at  the 
time  required  by  the  statute,  and  this  point 
was  very  properly  not  pressed  by  tbe  appel- 
lant's counsel. 

The  claim  that  the  placing  of  two  orders 
(or  cigars  In  Bayonne  with  the  plaintiff's 
salesman  was  such  a  transaction  of  business 
In  this  state  as  made  it  necessary  for  tbe 
plaintiff  to  file  a  certificate  with  tbe  Secre- 
tary of  State  under  section  07  of  tbe  corpora- 
tion act  (P.  L.  1880,  p.  807)  cannot  be  sustain- 
ed. Transaction  of  business  by  a  foreign  cor- 
poration within  this  section  means  tbe  gen- 
eral prosecution  of  the  ordinary  business  of 
the  corporation,  and  this  is  not  tbe  necessary 
Inference  from  Isolated  sales.  D.  &  H.  Canal 
Co.  t.  Mahlenbrock,  63  N.  J.  Law,  281,  43 
Atl.  978,  45  L.  R.  A.  538.  In  that  case  the 
Court  of  Errors  and  Appeals  cited  with  ap- 
proval cases  in  the  New  York  Supreme  Court 
and  a  passage  from  Thompson  on  Corpora- 
tions to  that  effect. 

Whether  the  sales  in  a  particular  case  are 
made  under  such  circumstances  as  to  require 
the  Inference  that  the  foreign  corporation  is 
engaged  in  the  general  prosecution  of  its  or- 
dinary business  Is  a  question  of  fact,  to  be 
decided  by  the  trial  court,  and  its  finding  is 
not  open  to  review  where  there  is  any  evi- 
dence to  sustain  It  The  evidence  in  this 
case  leaves  it  doubtful  whether  the  sales  were 
consummated  In  New  Jersey  or  at  the  office 
of  the  plaintiff,  which  seems  to  have  been  In 
New  York.  The  trial  court  may  have  found 
the  latter  to  be  the  fact  If  so,  its  conclusion 
that  the  plaintiff  was  not  "within  tbe  limita- 
tion of  the  statute"  was  correct  (Slaytor-Jen- 
nlngs  Co.  v.  Specialty  Paper  Box  Co.,  69  N. 
J.  Law,  214,  54  AU.  247);  .but  even  If  the 
sales  were  consummated  In  New  Jersey,  they 
may  have  been  made  under  such  circumstan- 
ces that  they  did  not  amount  to  a  transaction 
of  business  within  the  state  under  the  rule 
established  In  the  cases  cited. 

The  plaintiff  is  entitled  to  judgment  which 
may  be  entered  In  this  court 


(78  N.  J.  Lu  t»S) 

SHALLCKOSS  v.  WEST  JERSEY  ft  8.  R. 

CO.  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

Pleading— Answer— Several  Defenses. 

By  virtue  of  the  statute  permitting  the  fil- 
ing of  several  pleas,  a  defendant  may  to  a 
count  in  trespass  plead  not  guilty  and  also  a 
Justification,  and  the  plea  of  a  justification  is 
not  evidence  to  justify  a  finding  for  the  plaintiff 
on  the  plea  of  not  guilty. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  g  189.] 

(Syllabus  by  the  Court) 

Action  by  Paul  Shallcross  against  the  West 
Jersey  ft  Seashore  Railroad  Company  and 
others.    Nonsuit  as  to  the  Philadelphia  ft 


Camden  Ferry  Company,  and  verdict  against 
the  other  defendants.  Rule  to  show  cause 
made  absolute. 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZB,  JJ. 

Harvey  P.  Carr  and  Wilson,  Carr  ft  Stack- 
house,  for  plaintiff.  Thomas  L.  GaskliL  for 
defendants. 

SWAYZB,  J.  Four  corporations  were 
made  defendants  in  this  suit  At  the  trial 
the  plaintiff  suffered  a  voluntary  nonsuit  as 
to  tbe  Philadelphia  &  Camden  Ferry  Com- 
pany and  a  verdict  was  rendered  against  the 
West  Jersey  ft  Seashore  Railroad  Company, 
the  Pennsylvania  Railroad  Company,  and 
the  United  New  Jersey  Railroad  ft  Canal 
Company.  We  fail  to  find  any  evidence  con- 
necting the  last-named  company  with  the  in- 
jury of  which  the  plaintiff  complains,  and 
the  only  ground  on  which  the  motion  to  non- 
suit as  to  that  company  was  resisted  was 
Its  plea  of  Justification.  But  this  plea  was 
accompanied  by  a  plea  of  not  guilty.  Al- 
though these  pleas  are  Inconsistent  it  is  per- 
missible to  file  inconsistent  pleas  since  the 
statute  of  4  Anne,  which  appears  in  a  modi- 
fled  form  in  our  practice  act  as  section  116 
(P.  L.  1903,  p.  570).  Parks  v.  McClellan,  44 
N.  J.  Law,  552.  Tidd  cites  a  case  wbere  In 
trespass  the  defendant  pleaded  not  guilty 
and  several  pleas  In  justification.  1  Tldd's 
Practice,  659. 

Manifestly  tbe  permissibility  of  such  in- 
consistent pleas  prevents  tbe  plea  of  justifi- 
cation from  being  evidence  in  the  plaintiff's 
favor  on  the  plea  of  not  guilty,  even  if 
pleadings  are  to  be  treated  as  admissions  of 
the  parties,  which  may  well  be  doubted. 
Wlgmore's  Edition  of  Greenleaf,  1 186. 

The  effect  of  a  bill  of  particulars  (Lee  v. 
Heath,  61  N.  J.  Law,  250,  89  Atl.  729)  rests 
on  a  different  ground.  It  Is  an  admission  of  a 
party,  and  not  a  mere  pleading  by  an  attorney. 

The  trial  judge  charged  the  Jury  that  "if 
they  believed  from  tbe  testimony  that  tbe 
act  was  wanton  or  malicious  on  the  part  of 
the  agents  of  the  company,  they  would  be 
Justified  In  adding  to  the  compensatory  dam- 
ages such  an  additional  amount  as  would  be 
a  lesson  to  the  defendants  and  prevent  a 
repetition  of  such  conduct — what  the  law 
calls  'vindictive  damages'  or  'smart  money."* 
He  added  an  expression  of  his  own  opinion 
that  the  evidence  hardly  seemed  to  show 
malicious  conduct  on  the  part  of  the  officers 
who  arrested  the  plaintiff,  but  said  that 
while  that  was  the  way  the  testimony  Im- 
pressed him,  yet  if  the  Jury  thought  differ- 
ently, they  might  award  punitive  damages. 
The  natural  inference  from  this  charge  was 
that  vindictive  damages  might  be  given 
against  the  companies  if  the  officers,  their 
employes,  acted  maliciously.  This  is  not  tbe 
rule.  The  defendants  cannot  be  charged 
with  punitive  damages  for  the  Illegal,  wan- 
ton, or  oppressive  conduct  of  their  servants, 
unless  they  participated  in  the  wrongful  act 
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of  the  servant,  either  expressly  or  Impliedly, 
by  conduct  authorizing  or  approving  it  ei- 
ther before  or  after  It  waB  committed.  Fohr- 
mann  t.  Consolidated  Traction  Co.,  63  N.  J. 
Law,  891,  43  Atl.  892,  approved  by  the  Court 
of  Errors  and  Appeals  In  Haver  v.  Central 
K.  R.  Co.,  64  N.  J.  Law,  312,  45  AtL  693. 
In  the  latest  case,  Carey  v.  Wolff  &  Co.,  72 
N.  J.  Law,  510,  63  AtL  270,  a  verdict  for 
punitive  damages  waB  sustained  because  the 
corporation  Itself  had  Issued  an  attachment 
against  a  man  when  there  was  no  debt,  and 
the  executive  officers  of  the  company  had 
assented  to  the  tortious  act  of  the  constable 
in  seizing  the  property  of  the  defendant's 
wife,  and  by  subsequent  conduct  had  evinced 
•  determination  to  oppress  her.  In  the  pres- 
ent case  the  tort  was  committed  by  mere 
employes,  and  there  Is  nothing  to  show 
knowledge  on  the  part  of  the  executive  of- 
ficers. 

Upon  the  argument  I  was  Inclined  to  think 
that  the  charge  might  be  sustained  upon  the 
theory  that  the  West  Jersey  Railroad  by 
pleading  in  justification  had  adopted  Its  of- 
ficer's acta.  Whether  such  a  plea  filed  by 
the  attorney  would  of  Itself  In  any  event  be 
evidence  of  an  adoption  by  the  company  of 
the  agent's  tort  need  not  be  decided.  The 
charge  did  not  refer  to  the  plea,  but  allow- 
ed the  jury  to  find  punitive  damages  for 
malice  of  the  agents,  without ,  regard  to 
whether  the  company  had  authorized  or  rati- 
fied their  acts.  The  plea  was  not  put  In 
evidence  or  referred  to.  Moreover,  the 
charge  made  no  distinction  between  the  Penn- 
sylvania Railroad  Company,  which  pleaded 
merely  not  guilty,  and  the  West  Jersey  Rail- 
road Company,  which  added  the  plea  of  Jus- 
tification. Clearly  no  punitive  damages 
could  have  been  allowed  against  the  Penn- 
sylvania Railroad  Company. 

We  cannot  now  tell  whether  the  jury  In 
their  verdict  allowed  for  punitive  damages, 
or  only  for  compensatory  damages;  but,  as 
the  charge  permitted  them  to  award  for  both, 
the  rule  must  be  made  absolute. 


(76  N.  J.  U  420) 

ERWIN  v.  DETWILER, 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

Sales  —  Rescission  —  Fbaud  —  Action     k>b 

Pbioe  Paid— Pleading. 

In  an  action  to  recover  money  paid  on  ac- 
count of  the  purchase  price  of  bonds,  upon  the 
ground  that  the  purchaser  has  rescinded  the 
sale  for  fraud,  it  is  not  sufficient  to  show  an 
offer,  more  than  a  year  after  the  sale,  to  assign 
all  the  right,  title,  and  interest  of  the  purchaser 
in  the  bonds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {  1134.] 

(Syllabus  by  the  Court) 

Action  by  James  S.  Erwln  against  Jacob 
J.  Detwiler.  On  demurrer  to  declaration. 
Judgment  for  defendant 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZE,  JJ. 


If.  T.  Rosenberg,   for  plaintiff. 
Lane,  for  defendant 


Merrltt 


SWAYZE,  J.  The  count  demurred  to  Is 
in  substance  a  count  In  assumpsit  for  money 
paid  on  account  of  the  purchase  price  of  cer- 
tain bonds,  and  the  claim  la  that  the  plaintiff 
was  Induced  to  purchase  by  the  fraud  of 
the  defendant  We  think  the  demurrer  must 
be  sustained,  because  the  count  falls  to  aver 
a  proper  rescission  of  the  contract.  The 
count  avers  that  the  plaintiff  agreed  on  July 
11,  1902,  to  purchase  the  bonds  for  $4,000 
and  brokerage  fees;  that  he  paid  and  obligat- 
ed himself  to  pay  therefor  the  sum  of  $9,- 
000;  that  on  December  28,  1903,  he  learned 
that  the  statements  made  by  the  defendant 
were  false  and  fraudulent  and  thereupon 
elected  to  rescind,  and  notified  the  defendant 
in  writing  of  his  election,  a  copy  of  which 
notice  Is  annexed  and  made  part  of  the  dec- 
laration. The  notice  tenders  an  assignment 
of  all  the  plaintiffs  right,  title,  and  Interest 
of,  in,  and  to  the  bonds,*  and  an  order  upon 
a  trust  company  to  deliver  the  same.  The 
deed  of  assignment  and  the  order  upon  the 
trust  company  are  also  made  part  of  the  dec- 
laration, and  purport  to  transfer  to  the  de- 
fendant only  the  right  title,  and  interest  of 
the  plaintiff.  We  are  left  in  the  dark  as  to 
what  that  right  title,  and  Interest  may  have 
been.  It  may  have  been  something  very  dif- 
ferent from  the  absolute  ownership  acquired 
by  the  plaintiff  more  than  a  year  before.  The 
statement  in  the  notice  that  the  bonds  were 
in  the  custody  of  the  trust  company  at  the 
time  of  the  sale,  and  had  so  remained,  is  of 
no  importance  for  the  present  purpose.  It 
does  not  amount  to  an  averment  In  the  dec- 
laration of  the  fact  and,  even  if  It  did,  would 
not  tend  to  show  that  the  plaintiff's  offer 
was  to  restore  to  the  defendant  all  that  ho 
had  received.  <Tbe  general  rule  as  to  the 
necessity  of  restitution  In  order  to  make  a 
rescission  of  the  contract  Is  well  settled. 
Byard  v.  Holmes,  83  N.  J.  Law,  119.  Dough- 
ten  v.  Camden  B.  tt  L.  Association,  41  N.  J. 
Eq.  556,  7  Atl.  479.  No  facts  are  set  forth 
to  bring  the  present  case  within  any  of  the 
exceptions  to  the  rule. 

The  defendant  Is  entitled  to  judgment  on 
the  demurrer. 


MAGGIO  v.  FLUSSER. 

(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

Death— Damages— Excessive  nebs. 

A  verdict  for  $750  for  the  wrongful  death 
of  a  married  woman  55  years  of  age  was  not  ex- 
cessive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  15,  Death,  |g  125-130.} 

Action  by  Joseph  Magglo,  as  administrator, 
etc.,  against  Max  Flusser.   A  verdict  was  ren- 
dered In  favor  of  plaintiff,  and  defendant  ap- 
plied for  a  new  trial.    Rule  discharged. 
Argued    June    term,    1907,    before    GUM- 
I  MERE,  O.  J.,  and  REED  and  FORT,  JJ. 
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James  M.  Trimble,  for  plaintiff.  Leo  Stein, 
for  defendant. 

PER  CURIAM.  We  think  the  evidence 
presented  a  case  for  the  Jury,  and  the  only 
question  to  be  determined  Is  whether  the 
damages  are  so  excessive  that  we  should  be 
Justified  In  disturbing  their  verdict  The  de- 
cedent was  a  married  woman  66  years  of 
age.  The  verdict  was  for  $750.  This  Is  less 
than  $1  a  week  for  her  expectancy  of  life, 
and,  allowing  for  the  difference  between  the 
value  of  a  capital  sum  presently  paid  and  a 
sum  to  be  received  in  weekly  Installments, 
we  cannot  say  that  the  sum  awarded  ex- 
ceeds the  probable  pecuniary  value  of  her 
services  to  her  next  of  kin. 

The  rule  Is  discharged. 


SAYRB  v.  CITY  OF  ORANGE. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

L  Municipal  Corporations— Acts  of  Om- 

cebs— Ratification. 

The  act  of  a  city's  counsel  in  Instituting 
proceedings  to  condemn  land  for  a  water  main 
was  adopted  and'  ratified  by  the  city  resisting 
an  application  for  certiorari  to  review  such  pro- 
ceedings. 
2.  Eminent  Domain— Necessity. 

That  by  carrying  a  city  water  pipe  200  feet 
along  a  road  it  could  be  connected  with  a  main 
without  crossing  private  property  did  not  show 
want  of  necessity  for  condemning  a  right  of 
way  for  such  pipe  over  petitioners  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  f|  115,  147,  148.] 

8.  Same— "Necessaby." 

The  word  "necessary,"  in  acts  involving  the 
right  of  eminent  domain,  does  not  mean  "ab- 
solutely necessary  or  indispensable,"  but  "rea- 
sonably necessary,"  to  secure  the  end  in  view. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  ft  115,  147,  148.] 

Certiorari  by  Marcos  Sayre  against  the 
city  of  Orange  to  review  proceedings  by  the 
city  to  condemn  land  for  a  water  main.  Writ 
denied. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

Robert  R.  Howard,  for  the  motion.  Wil- 
liam A  Lord,  opposed. 

PER  CURIAM.  The  writ  is  denied.  If 
there  was  any  doubt  of  the  authority  of  the 
city  counsel  to  Institute  condemnation  pro- 
ceedings, the  city  has  adopted  his  act  by  re- 
sisting the  present  application. 

We  cannot  accede  to  the  suggestion  that 
It  Is  not  necessary  for  the  city  to  carry  its 
pipe  through  Sayre's  property  because,  by 
continuing  the  water  main  200  feet  along 
Rldgewood  Road,  it  could  be  connected  with 
the  water  main  along  Railroad  avenue  with- 
out crossing  private  property.  It  is  settled  by 
the  decision  of  the  Court  of  Errors  and  Ap- 
peals that  the  word  "necessary,"  In  cases  in- 
volving the  right  of  eminent  domain,  does  not 
mean  absolutely  necessary  or  indispensable. 
It  is  sufll  dent  if  the  right  proposed  to  be  ac- 


quired If  reasonably  necessary  to  secure  the 
end  In  view.  Olmsted  v.  Proprietors  of  Mor- 
ris Aqueduct,  47  N.  J.  Law,  311. 

We  think  the  taking  proposed  by  the  city 
of  Orange  in  the  present  case  is  within  that 
ruling. 

"*"-JuaM"  (73  N.  I.  K.  2M> 

KYTB  v.  KYTB  et  al. 
(Court  of  Chancery  of  New  Jersey.    Sept.  T, 

1907.) 
wills— constbttctton— devise  to  wife  fob 
Hkbself  and  Children. 

A  will  devising  nnto  testator's  wife  "for 
herself  and  all  her  children"  all  testator's  real 
estate,  the  wife  does  not  take  all  the  property 
with  power  to  sell  and  convey  free  of  any  inter- 
est of  her  children,  but  she  and  they  take  as 
tenants  in  common. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  81  1452-14580 

Suit  by  Jane  Josephine  Kyte  against  George 
D.  Kyte  and  others  for  specific  performance. 
Dismissed. 

C  M.  Dollirer  and  Reed  ft  Codington,  for 
complainant  Codington  &  Swackhamer,  for 
defendants. 

BERGEN,  Y.  O.  George  Kyte  died  seised 
of  real  estate,  leaving  a  last  will  and  testa- 
ment In  which  he  devised  his  land  as  fol- 
lows: "Second:  I  gave  and  devise  unto  my 
wife  Jane  Josephine  Kyte,  for  herself  and 
her  children  any  and  all  real  estate  that  I 
may  die  seized  of."  The  wife  and  the  de- 
fendant James  F.  Devine  entered  Into  a  writ- 
ten agreement  for  the  conveyance  and  pur- 
chase of  a  portion  of  the  testator's  real  es- 
tate, which  contract  the  defendant  Devine 
refuses  to  fulfill,  offering  as  an  excuse  that 
the  wife  was  not  under  the  clause  of .  her 
husband's  will  above  set  out  empowered  to 
convey  a  marketable  title  according  to  the 
terms  of  ber  contract  The  bill  filed  in  this 
cause  seeks  the  specific  performance  of  the 
contract  for  sale  and  purchase;  and,  in  or- 
der to  ascertain  whether  the  complainant  is 
entitled  to  the  decree  she  seeks,  it  becomes 
necessary  to  construe  the  testator's  will,  of 
which  the  clause  above  recited  Is  the  only 
pertinent  part 

The  Inslstment  of  the  complainant  Is  that 
by  the  terms  of  the  devise  referred  to  she 
takes  an  estate  in  fee  simple  with  the  power 
to  sell  and  convey  the  land  free  and  discharg- 
ed of  any  interest  of  ber  children  therein. 
It  appears  that  at  the  time  the  will  was  ex- 
ecuted, and  at  the  death  of  the  testator,  the 
wife  had  children  living,  and,  if  the  gift  had 
been  to  her  and  her  children,  it  would  have 
fallen  directly  within  the  ruling  laid  down 
in  Gordon  v.  Jackson,  58  N.  J.  Eq.  186-169, 
43  Atl.  98,  but  It  Is  sought  to  distinguish  the 
present  case  from  that  because  the  gift  in 
the  first  instance  is  to  the  wife,  "for  herself 
and  her  children,"  indicating,  as  it  was  urg- 
ed, no  gift  to  the  children.  The  argument 
does  not  appeal  to  me  with  any  force.  The 
clear  intention  of  the  testator  was  to  give 
to  his  widow  and  children,  for  their  joint 
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benefit,  all  of  the  real  estate  of  which  he 
died  seised,  and  to  accept  the  view  urged  by 
the  complainant  wonld  necessarily  deprive 
her  children  of  all  beneficial  interest,  a  situa- 
tion manifestly  not  within  the  contemplation 
of  the  testator.  The  plain  effect  of  the  words 
used  Is  to  vest  a  concurrent  Interest  in  the 
wife  and  her  children,  without  the  slightest 
Indication  appearing  in  the  will  of  an  In- 
tent, on  the  part  of  the  testator,  to  overthrow 
the  reasonable  presumption  arising  from  the 
language  used. 

The  conclusion  which  I  have  reached  Is 
that  the  wife  and  her  children  take,  under 
this  will,  all  of  the  real  estate  of  the  testa- 
tor as  tenants  In  common,  and  that  the  title 
tendered  by  the  complainant  which  she  seeks 
to  compel  the  defendant  to  accept  Is  not  the 
title,  which  she  contracted  to  convey,  and 
therefore  the  bill  of  complaint  must  be  dis- 
missed, with  costs. 

(7»  N.  J.  U  87)  """""     " 

STATB  t.   SNYDER. 
(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 
L  Gamb— Gun  Wabdbns— Authobitt  to  Ab- 

BEST. 

The  Legislature  by  the  act  to  establish  a 
uniform  procedure  for  the  enforcement  of  laws 
relating  to  fish,  game,  and  birds  (P.  L.  1897. 
p.  109)  has  authorized  the  fish  and  game  war- 
dens to  prosecute  for  penalties  and  to  arrest  per- 
sons against  whom  a  warrant  has  been  issued. 
Held,  that  a  warden  may  make  the  arrest  even 
In  a  case  in  which  he  himself  is  the  prosecutor, 
and  that  although  he  is  entitled  to  receive  one- 
third  of  the  penalty. 
2.  Same—  Dbcb— Close  Season. 

The'  amendment  of  1906  of  the  game  law 
of  1003  (P.  L.  1906,  p.  699)  is  to  be  read  as  an 
independent  enactment,  and  extends   the  close 
season  for  deer  for  three  years  from  1906. 
(Syllabus  by  the  Court) 

Andrew  W.  Snyder  was  convicted  of  a  vio- 
lation of  the  game  law,  and  brings  certiorari. 
Affirmed. 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZB,  JJ.  * 

Joseph  F.  Smith,  for  prosecutor.  Nelson 
B.  Gaakill,  Asst  Atty.  Geo,  for  the  State, 

SWAYZB,  J.  This  Is  a  prosecution  for  a 
penalty  under  the  game  laws  for  unlawfully 
attempting  to  take,  kill,  injure,  and  destroy 
a  wild  deer.  The  prosecutor  is  one  of  the 
fish  and  game  wardens  of  the  state. 

The  first  objection  Is  that  the  prosecutor 
was  himself  the  officer  who  served  the  war. 
rant  and  arrested  the  defendant,  and  it  la 
urged  that  this  was  Improper  because  he  was 
interested  to  the  extent  of  one-third  of  the 
penalty. 

It  is  not  necessarily  fatal  to  a  proceeding 
that  the  officer  who  serves  the  writ  Is  him- 
self a  party.  Bennett  v.  Fuller,  4  Johns.  (N. 
Y.)  486;  Tuttle  v.  Hunt,  2  Cow.  (N.  Y.)  436; 
Putnam  v.  Man,  3  Wend.  (N.  Y.)  202,  20  Am. 
Dec.  686.  It  is  an  Irregularity  only  (Parmalee 
v.  Loomls,  24  Mich.  242),  or  the  subject  of  a 
plea  In  abatement  (Shaw  v.  Baldwin,  33  Vfc 


447).  In  Massachusetts  It  has  been  held  that 
the  process  was  not  rendered  void  In  such 
a  case,  but.  If  It  is  questioned  upon  motion 
or  a  plea  in  abatement,  the  proceedings  will 
be  set  aside  or  the  defendant  may  be  dis- 
charged; but,  If  the  defendant  appears  and 
answers,  It  Is  not  error  in  the  proceedings 
that  a  service  of  process  has  been  served 
by  an  officer  related  to  one  of  the  parties. 
Gage  v.  Graffan,  11  Mass.  181.  There  Is, 
we  think,  no  reason  why  the  Legislature 
may  not  authorize  service  of  process  by 
one  who  is  himself  entitled  to  a  share  of  the 
penalty,  and  the  statute  indicates  that  such 
was  the  legislative  Intent.  The  warrant  may 
be  Issued  to  one  of  the  wardens  (P.  L.  1897, 
p.  109,  |  3),  and  he  is  one  of  the  class  of 
persons  who  alone  are  authorized  to  insti- 
tute the  proceedings  (P.  L.  1897,  p.  113,  I 
16).  If  this  were  not  so,  the  defendant  could 
not  now  raise  the  objection  for  he  has  plead- 
ed to  the  merits  nolo  contendere,  which  is 
equivalent  to  a  plea  of  guilty. 

The  real  question  In  the  case  is  the  proper 
construction  of  the  act  of  June  19,  1906  (P. 
L.  1906,  p.  699).  That  act  purports  to  he  an 
amendment  of  section  1  of  the  act  of  April 
S,  1904  (P.  L.  1904,  p.  406),  which  itself  is 
an  amendment  of  the  revised  game  law  of 
1908  (P.  L.  1903,  p.  626).  Section  16  of  the 
act  of  1903  established  a  dose  season  for 
deer  for  two  years  after  the  passage  of  the 
act  The  only  object  of  the  amendment  of 
this  section  in  the  act  of  1904  seems  to  have 
been  to  exempt  from  Its  operation  deer  legal- 
ly killed  In  other  states.  The  amendment  of 
1906  on  Its  face  purports  to  amend  section  1 
of  the  act  of  1904,  but  In  reciting  it  omits  to 
Indicate  that  It  was  section  16  of  the  act  of 
1903.  The  mistake  is  obvious,  and  we  think 
may  fairly  be  disregarded.  The  language  of 
the  amended  section  follows  that  of  the  act 
of  1903,  but  substitutes  the  word  "three"  for 
"two,"  so  that  It  reads  "It  shall  be  unlawful 
for  three  years  after  the  passage  of  this  act 
for  any  person,"  etc.  The  other  changes  it 
is  not  now  Important  to  consider. 

The  act  of  1903  was  approved  April  14, 
1903.  The  act  of  1906  was  approved  June 
19,  1906. 

The  argument  of  the  defendant  is  that  the 
amendment  of  1906  must  be  read  at  a  part 
of  the  original  act  and  that  the  three  years 
provided  by  the  amendment  therefore  expired 
April  14,  1906.  We  do  not  question  the  gen- 
eral rule  of  construction  of  amendatory  acta 
for  which  the  defendant  contends,  but  It  la  a 
rule  of  construction  only.  The  fact  that  In 
the  present  case  It  leads  to  an  absurd  result 
is  sufficient  to  show  that  it  is  not  applicable. 
The  Legislature  could  never  have  Intended  in 
1906  to  provide  for  a  change  In  the  close 
season  for  deer  which  would  be  wholly  with- 
out effect;  yet  that  would  be  the  result  If 
in  June,  1906,  the  close  season  was  made  to 
extend  only  to  the  preceding  April.  It  Is 
quite  evident  that  the  Legislature  meant  the 
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close  season  to  extend  three  years  from  the 
date  of  the  act  of  1906,  and  In  this  respect 
the  act  of  1906  Is  to  be  read  as  an  independ- 
ent enactment 
The    conviction    must    be    affirmed,    with 

COSttt 


(is  N.  3.  U  OS) 

BILLINGTON  ▼.  MILLER. 
(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 
1.  Municipal  Corporations— Stmxts—TJsb— 
Roixkb  Skating. 

Where  a  city  ordinance  prohibiting  skating 
on  a  portion  of  a  city  street  only  related  to 
roller  skating  as  a  sport,  it  was  not  objection- 
able as  infringing  the  right  of  the  public  to  trav- 
el on  the  street  on  roller  skates. 
Z  Same— Use  or  Street  for  Sport— Reduc- 
tion. 

If  the  public  is  entitled  to  use  the  streets 
of  a  city  for  the  purpose  of  mere  sport,  such 
right  is  subject  to  reasonable  regulation  by  the 
city. 
8.  Same— Obstruction  or  Travel. 

Where  a  portion  of  a  city  street  on  which 
roller  skating  was  prohibited  by  ordinance  had 
been  so  given  np  to  the  sport  as  to  constitute  a 
serious  injury  to  abutting  property  owners,  if 
It  did  not'  unreasonably  obstruct  public  traffic 
on  the  street,  the  ordinance  was  neither  unrea- 
sonable nor  arbitrary. 

Proceeding  by  Hugh  Billington  against 
Robert  Miller,  acting  judge,  to  review  peti- 
tioner's conviction  for  violating  a  city  ordi- 
nance prohibiting  roller  skating  on  a  portion 
of  a  street.    Affirmed. 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZB,  JJ. 

John  J.  Mulvaney,  for  prosecutor.  Gil- 
bert Collins,  George  S.  Hobart,  and  George 
W.  Hendrlckson  (C.  L.  Corbin,  on  the  brief), 
for  defendant 

8WAYZB,  J.  The  reasons  in  this  case  at- 
tack only  the  validity  of  the  ordinance  of 
Jersey  City  prohibiting  roller  skating  on  a 
portion  of  Bergen  avenue,  and  the  arguments 
were  directed  to  that  question  only.  We  need 
not  therefore,  consider  whether  the  complaint 
and  the  evidence  sufficed  to  bring  the  case 
within  the  ordinance. 

We  think  the  language  of  the  ordinance 
makes  it  clear  that  it  was  only  the  sport  of 
roller  skating  that  It  was  intended  to  reach, 
and  not  mere  travel  upon  roller  skates,  as 
the  argument  of  counsel  assumed.  Whether 
there  Is  a  right  to  use  the  public  streets  of 
a  city  for  the  purpose  of  mere  sport  is  a 
question  which  has  never  been  decided  In 
this  state,  nor  is  it  necessary  now  to  de- 
termine it  If  there  be  such  a  right  it  must 
be  subject  to  regulation  by  the  city  authori- 
ties, and  as  long  as  the  restrictions  Imposed 
upon  it  are  reasonable,  for  a  public  purpose, 
and  not  arbitrary,  the  courts  ought  not  to 
Interfere.  Richmond,  F.  &  P.  R.  R.  Co.  v. 
Richmond,  96  U.  S.  521,  24  L.  Ed.  734;  Brb 
T.  Morasch,  177  U.  8.  584,  20  Sup.  Ct  819, 
44  L.  Ed.  897;  Ivins  v.  Trenton,  68  N.  J. 
Law,  501,  53  Atl.  202,  affirmed  69  N.  J. 
Law.  451.  55  AtL  1132, 


The  evidence  shows  that  the  portion  of 
Bergen  avenue  on  which  roller  skating  was 
prohibited  was  so  given  up  to  the  sport  as  to 
constitute  a  serious  injury  to  abutting  prop- 
erty owners,  if  it  did  not  indeed,  unrea- 
sonably obstruct  the  public  traffic  on  the 
street  These  abutting  property  owners  were 
entitled  to  protection  as  the  part  of  the  pub- 
lic most  immediately  concerned,  and  it  was 
quite  as  much  to  the  common  interest  of  all . 
citizens  to  secure  that  protection  as  to  secure 
an  unimpeded  passage  for  vehicles. 

We  fall  to  find  anything  unreasonable  or 
arbitrary  in  the  ordinance,  and  the  convic- 
tion must  be  affirmed,  with  costs. 


(76  N.  J.  h.  407) 
HARTSHORNS  v.  BOROUGH   OF  AVON- 
BY-THE-SEA. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Taxation— Deductions. 

Under  section  10  of  the  tax  act  of  1903  (P. 
L.  1903,  p.  400),  a  mortgage  held  by  a  building 
and  loan  association  cannot  be  deducted  from  - 
the  assessed  value  of  real  estate. 

2.  Same— Uniformitt  of  Taxation— Build- 
ing Associations. 

The  act  of  March  20,  1874  (P.  L.  1874. 
p.  388),  as  to  the  taxation  of  the  capital  stock 
of  building  and  loan  associations  in  Monmouth, 
county,  was  superseded  by  the  constitutional 
provision  of  1875,  that  required  property  to  be 
assessed  under  general  laws  and  by  uniform 
rules. 
8.  Same— Constitutional  Law. 

The  act  of  March  28,  1904  (P.  L.  1904,  p. 
201),  which  purports  to  repeal  so  much  of  the 
tax  act  of  1903  as  repeals  the  act  of  March  20, 
1874  (P.  L.  1874,  p.  388),  is  unconstitutional. 
(Syllabus  by  the  Court) 

Certiorari  by  Acton  C.  Hartshorne' against 
the  borough  of  Avon-by-the-Sea  to  review  an 
assessment     Assessment   affirmed. 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZB,  JJ. 

Acton  C.  Hartshorne  (B.  W.  Arrowsmlth, 
of  counsel),  for  plaintiff.  Frank  Durand  and 
G.  W.  W.  Porter,  for  defendants. 

8WAYZE,  J.  The  prosecutor  claimed  a 
deduction  from  the  value  of  real  estate  for 
the  amount  of  a  certain  mortgage  held  by  the 
Freehold  Mutual  Loan  Association.  This 
mortgage  was  given  to  secure  the  payment 
of  interest  on  the  principal  of  the  loan  and 
the  monthly  installments  to  be  paid  on  shares 
of  stock  until  the  value  of  the  shares  equal- 
ed the  amount  of  the  loan,  which  was  then 
to  be  satisfied.  It  did  not  provide  other- 
wise for  the  payment  of  the  principal  of 
the  loan. 

The  revised  tax  act  of  1903  expressly  en- 
acts that  no  deduction  from  the  assessed  val- 
ue of  real  property  shall  be  made  by  the  as- 
sessor on  account  of  any  mortgage  debt  It 
is  suggested  that  this  provision  does  not 
apply  to  the  present  case,  because  of  an 
exception  of  mortgages  which  are  an  invest- 
ment of  funds  not  subject  to  taxation.  To 
this  contention  there  are  two  answers:    (1) 
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The  exception  has  no  relation  to  the  deduc- 
tion of  mortgages  from  the  assessed  value 
of  real  property,  but  relates  only  to  the 
right  of  the  mortgagor  to  an  abatement  of 
Interest  by  reason  of  the  taxes  paid  by  him. 
This  abatement  Is  to  be  allowed  except 
where  the  parties  have  otherwise  agreed,  or 
where  the  mortgage  is  an  investment  of 
funds  not  subject  to  taxation..  It  would  be 
a  very  unnatural  construction  which  would 
make  one  of  these  exceptions,  which  are  con- 
nected by  the  conjunction  "or,"  relate  back 
to  the  earlier  portion  of  the  section.  (2) 
This  mortgage  Is  not  an  investment  of  funds 
not  subject  to  taxation,  for  it  is  settled  by 
our  decisions  that  such  assets  of  building  and 
loan  associations  are  taxable.  Washington 
B.  &  I*.  Association  y.  Creveling,  39  N.  J. 
Law,  466,  affirmed  40  N.  J.  Law,  192;  Wash- 
ington B.  &  L.  Association  v.  Hornbacker, 
42  N.  J.  Law,  635. 

The  point  on  which  the  prosecutor  chiefly 
relied  was  that  under  an  act  of  1874  a  spe- 
cial method  of  assessment  was  established 
for  building  and  loan  associations  in  Mon- 
mouth county.  P.  L.  1874,  p.  388.  The  act, 
however,  merely  provides  that  the  capital 
stock  of  such  associations  shall  be  consid- 
ered personal  property,  and  the  par  value 
shall  be  taxed  In  the  names  of  the  parties 
holding  the  same  In  the  same  manner  as  oth- 
er personal  property.  It  does  not  necessarily 
conflict  with  an  act  preventing  the  deduction 
of  mortgage  Indebtedness  from  the  assessed 
value  of  real  estate.  The  effect  of  such  an 
act  Is  to  make  the  Income  on  mortgages 
somewhat  greater  by  making  the  rate  of  In- 
terest a  net  return.  It  has  no  necessary  con- 
nection with  the  amount  of  taxes  to  be  paid 
by  the  landowner,  for  the  difference  Is  one 
which  may  be,  and  eventually  and  in  the  long 
run  Is,  adjusted  In  fixing  the  rate  of  interest, 
so  that  what  the  mortgagor  seems  to  lose  In 
the  taxes  he  pays  he  may  recoup  by  borrow- 
ing at  a  lower  rate  of  Interest  The  fallacy 
of  the  prosecutor's  argument  is  emphasized 
when  we  reflect  that,  as  between  taxpayers 
and  the  government,  the  mortgaged  real  es- 
tate and  the  fund  which  the  mortgagor  has 
accumulated  in  the  shape  of  building  and 
loan  association  stock  by  way  of  a  sinking 
fund  to  meet  his  mortgage  at  maturity  are 
distinct  properties.  The  stock  belongs  whol- 
ly to  the  mortgagor;  the  real  estate  belongs 
In  part  to  him  and  in  part  to  the  mortgagee. 
The  apparent  hardship  In  making  him  pay 
taxes  on  what  substantially  Is  the  mort- 
gagee's property  is  a  hardship  only  In  cases 
where  the  mortgage  is  not  subject  to  imme- 
diate redemption.  Such  a  result  is  to  be 
guarded  against  by  contract.  It  contravenes 
no  constitutional  provision.  The  twofold 
character  of  the  relation  between  the  bor- 
rowing member  and  the  association  has  here- 
tofore been  pointed  out  by  the  Court  of  Er- 
rors and  Appeals  in  Washington  B.  &  L. 
Association  v.  Hornbacker,  42  N.  J.  Law, 
635,  C38. 


It  Is  not  necessary,  however,  to  pursue 
this  Inquiry.  The  act  of  1874  was  special 
legislation  as  to  the  assessment  of  property, 
applicable  only  to  building  and  loan  associa- 
tions, and  only  in  Monmouth  county.  It 
was  therefore  repealed  by  the  constitutional 
amendment  of  1875  requiring  property  to  be 
assessed  under  general  laws  and  by  uniform 
rules.  North  Ward  National  Bank  v.  New- 
ark, 39  N.  J.  Law,  380,  affirmed  40  N.  J. 
Law,  558.  The  attempt  to  revive  this  act 
by  the  act  of  1904  (P.  L.  1904,  p.  201)  cannot 
succeed,  since  the  revived  act  would  be  open 
to  the  same  objection. 

It  may  be  worth  while  to  add  that  the 
argument  directed  against  the  act  of  1904 
based  upon  the  constitutional  provision  for- 
bidding the  revival  of  an  act  by  reference 
to  its  title  only  is  not  applicable  to  a  repeal- 
ing act  where  the  revival  of  the  old  act  la 
by  operation  of  law  only.  Wallace  v.  Brad- 
sbaw,  54  N.  J.  Law,  175,  23  Atl.  759. 

The  assessment  must  be  affirmed,  with 
costs. 


Mckenzie  v.  minard. 

(Prerogative  Court  of  New  Jersey.    Oct  24, 
1907.) 

1.  Appeal—Transcript— Failure  to  Foe  in 
Time— Dismiss  ax. 

Under  rule  2  of  the  Prerogative  Court,  pro- 
viding that  one  appealing  from  an  order,  etc.,  ot 
the  orphans'  court,  or  from  the  proceedings  of  a 
surrogate,  shall  cause  a  transcript  to  be  re- 
turned to  the  Prerogative  Court  within  20  days 
from  the  time  of  entering  the  appeal  below,  or 
the  ordinary  may  dismiss  the  appeal  unless  fur- 
ther time  is  allowed,  the  ordinary  will  dismiss 
an  appeal  for  failure  to  file  the  transcript  in 
time  where  no  order  to  answer  was  taken  by  ap- 
pellant, and  no  ground  is  disclosed  for  revers- 
ing the  order  appealed  from. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2744.] 

2.  Administrators  —  Appointmxht  —  Tem- 
porary Administbatob. 

A  temporary  administrator  is  not  aggrieved 
by  the  appointment  of  a  permanent  administra- 
tor. 

Appeal  from  Orphans'  Court 

Appeal  by  William  H.  McKenzle,  tempo- 
rary administrator,  from  an  order  of  the  or- 
phans' court  appointing  Duane  E.  Minard 
administrator.    Appeal  dismissed. 

R.  Wayne  Parker,  for  the  motion.  Alonzo 
Church,  opposed. 

MAGIB,  Cb.  The  motion  to  dismiss  the 
appeal  in  this  cause  must  prevail.  By  rule 
2  of  the  Prerogative  .Court  upon  an  appeal 
from  the  order,  sentence,  or  decree  of  the 
orphans'  court,  or  from  the  proceedings  of  a 
surrogate,  the  party  appealing  shall  cause  a 
transcript  of  all  the  proceedings  before  the 
surrogate  or  orphans'  court  to  be  made,  au- 
thenticated, and  returned  to  this  court  within 
20  days  from  the  time  of  entering  the  appeal 
in  the  court  below,  or  the  ordinary  may  dis- 
miss the  appeal,  unless  further  time  Is  ai- 
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lowed  for  the  return  of  the  transcript  The 
notice  of  appeal  appears  to  have  been  filed 
in  the  orphans'  court  on  August  15,  1907. 
The  transcript  was  filed  in  this  court  on 
September  5th  following,  being  one  day  be- 
yond the  required  time. 

The  power  to  dismiss  the  appeal  because 
the  transcript  is  not  filed  in  time  is  conferred 
on  the  court,  but  the  ordinary  is  not  required 
to  exercise  that  power  unless  he  Is  satisfied 
that  it  should  be  done.  It  is  rarely  exer- 
cised for  a  slight  lapse  in  conformity  with 
the  rule  If  there  has  been  disclosed,  on  the 
part  of  appellant,  a  disposition  to  prosecute 
his  appeal  diligently,  and  there  appears  to  be 
some  ground  for  a  review  of  the  order  com- 
plained of.  The  appeal  has  not  been  prose- 
cuted diligently.  No  order  to  answer  was 
taken  by  the  appellant  If  taken,  the  cause 
could  have  been  argued  at  this  term.  No 
ground  Is  disclosed  upon  which  the  order 
appealed  from  ought  to  be  reviewed.  None 
is  Intimated  In  the  petition  of  appeal.  The 
transcript  shows  that  in  November,  1906,  ap- 
pellant petitioned  the  orphans'  court  for  ap- 
pointment as  administrator  of  a  person  re- 
cently deceased,  and  represented,  In  the  peti- 
tion, that  the  deceased  died  without  known 
next  of  kin  and  possessed  of  personal  prop- 
erty which  needed  protection.  The  orphans' 
court  thereupon  ordered  that  appellant  should 
be  appointed  temporary  administrator.  This 
order  was  not  appealed  from,  but  evidently 
accepted  by  appellant  Notwithstanding  the 
order  was  made  In  December,  1906,  the  tran- 
script does  not  show  any  Inventory  filed  by 
appellant  Afterwards,  in  June,  1907,  the 
next  of  kin  petitioned  the  orphans'  court  to 
appoint  a  permanent  administrator.  There- 
upon, and  on  notice  to  appellant  an  order 
was  made  for  the  appointment  of  such  an 
administrator.  Appellant  could  not  be  ag- 
grieved by  such  an  appointment,  because  he 
accepted  appointment  as  temporary  admlnte 
trator,  which  Impliedly  will  cease  upon  sub- 
sequent action  by  the  court 

It  was  suggested  at  the  argument  of  the 
motion  that  appellant  desired  to  contest  the 
validity  of  the  appointment  of  the  permanent 
administrator  on  the  ground  that  the  orphans' 
court  had  no  jurisdiction  to  make  it;  but 
If  that  court  had  no  power  to  make  that  ap- 
pointment It  was  equally  lacking  in  power 
to  make  the  appointment  of  appellant  as  tem- 
porary administrator. 

Upon  these  grounds,  the  appeal  most  be 
dismissed. 

(TO  N.  J.  B.  684) 

ATLANTIC  CITY  v.  ASSOCIATED  REAL- 
TIES CORPORATION. 

(Court  of  Chancery  of  New  Jersey.    Oct  10, 
1907.) 

Covehahts— Breach— Deeds— Reservation. 

Where  grantors  of  a  shore  front  at  a  sum- 
mer resort  reserved  the  right  to  build  a  pier, 
covenanting  not  to  permit  the  Bale  of  commodi- 
ties thereon,  and  to  charge  only   an  entrance 


fee,  their  covenant  is  not  broken  by  charging 
for  the  use  of  roller  skates  at  a  rink  on  the  pier, 
where  all  who  pay  the  entrance  fee  may  go  to 
every  part  of  the  pies,  including  the  rink. 

BUI  by  Atlantic  City  against  the  Associat- 
ed Realties  Corporation.    Bill  dismissed. 

Godfrey  &  Godfrey,  Harry  Wootton,  and 
James  B.  Howell,  for  complainant  Thomp- 
son ft  Cole,  for  defendant 

BERGEN,  Y.  C.  I  will  dispose  of  this 
matter  now.  It  appears  that  the  grantors, 
or  the  predecessors  In  title  of  these  defend- 
ants, were  the  owners  of  a  shore  front  ex- 
tending southerly  from  the  Board  Walk  at 
Atlantic  City,  and  that  they  made  a  deed  to 
the  city  of  Atlantic  City,  referred  to  here 
as  the  "Easement  deed,"  for  the  purpose,  as 
I  read  it  of  conveying  to  the  city  of  Atlantic 
City  practically  the  control  and  substantial 
ownership  of  all  the  shore  front  reserving, 
however,  to  the  grantors  a  right  to  build  a 
pier  on  the  property  conveyed,  and  to  con- 
nect It  with  the  Board  Walk,  upon  condition 
that  the  pier  should  be  at  least  1,000  feet  In 
length  and  constructed  of  iron  or  steel,  and 
upon  the  further  condition  that  they  should 
not  permit  the  sale  of  any  commodities  upon 
the  pier,  "and  be  confined  to  charging  only 
an  entrance  fee." 

What  these  defendants  are  doing,  as  ap- 
pears from  the  evidence  produced  before  me, 
is  to  charge  an  entrance  fee  of  10  cents  to 
their  pier,  which  has  a  portion  of  it  devoted 
to  roller  skating,  but,  as  I  understand  from 
the  evidence,  no  person  having  paid  an  en- 
trance fee  Is  prohibited  from  going  into  this 
part  of  the  pier.  There  Is  a  walk  or  prome- 
nade around  the  room,  with  galleries  from 
which  a  view  of  the  floor  and  of  the  persons 
skating  may  be  had  open  to  everybody,  and 
the  skating  floor  itself  la  open  to  everybody 
willing  to  take  the  chance  of  keeping  out  of 
the  way  of  the  persons  skating.  It  appears 
that  the  witnesses  brought  here  to  substan- 
tiate the  complaint  after  paying  the  entrance 
fee  of  10  cents,  applied  for  a  pair  of  skates. 
They  made  no  application  for  admission  to 
the  room  or  part  of  the  building  used  for 
skating.  That  was  open  to  all  for  the  en- 
trance fee  paid  for  admission  to  the  pier. 
They  merely  asked  for  the  use  of  a  pair  of 
skates,  and  were  told  that  to  get  a  pair  of 
skates,  they  must  go  back  to  the  booth  at 
the  entrance  and  get  other  tickets.  I  think 
it  makes  no  difference  where  they  were  sent 
to  get  the  tickets  for  the  skates,  or  when 
they  were  sent  to  get  the  skates.  That  Is  a 
convenient  method  of  accounting  which  the 
owner  adopts.  If  you  want  to  gain  an  en- 
trance on  the  pier,  you  will  have  to  pay  10 
cents.  If  you  want  a  pair  of  skates,  then 
you  will  have  to  get  a  ticket  and  you  will 
have  to  deliver  that  ticket  to  the  man  who 
has  charge  of  the  skates,  and  you  may  hire 
the  skates  for  an  additional  20  cents,  for 
which  two  tickets  are  given,  one  for  check- 
ing garments,  another  for  the  skates,  and 
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does  not  seem  to  me  to  be  a  violation  of 
the  covenant  to  charge  only  an  entrance  fee, 
for  a  covenant  must  be  reasonably  Inter- 
preted, and  the  covenant  confining  the  charge 
to  "only  an  entrance  fee"  means  a  charge 
for  admission  to  all  parts  of  the  pier,  and  in 
my  judgment  Is  not  applicable  to  a  charge 
for  an  appliance  to  enhance  the  visitor's  en- 
joyment of  the  pier.  They  are  not  under- 
taking to  sell  anything,  or  to  prevent  any 
person  from  admission  to  all  parts  of  the 
pier.  They  merely  say  that,  "if  you  want 
an  opportunity  to  skate,  we  will  provide 
skates,  but  you  must  pay  for  that  conven- 
ience." Under  these  conditions,  I  do  not 
think  we  are  Justified  in  holding  that  there 
has  been  a  violation  of  this  covenant,  because 
the  people  keep  on  this  pier  skates  which 
they  furnish  on  application  to  any  one  de- 
siring to  use  them,  providing  he  is  willing 
to  pay  for  such  use.  Vice  Chancellor  Reed 
construed  a  similar  covenant  In  Atlantic 
City  v.  Atlantic  City  Steel  Pier  Co.,  62  N.  J. 
Bq.  141,  49  Atl.  822,  in  which  he  said: 
"Reading  the  entire  clause,  not  merely  that 
part  directed  against  the  sale  of  commodi- 
ties, but  Including  the  limitation  in  respect 
to  what  should  be  charged,  the  natural  con- 
struction of  the  agreement  seems  to  me  to  be 
that  any  additional  charge  for  admission  to 
any  part  of  the  pier  after  the  payment  of 
the  entrance  fee  conflicts  with  the  restriction 
which  the  grantors  imposed  upon  themselves, 
namely,  that  they  should  be  confined  to 
charging  only  an  entrance  fee." 

This  defendant  charged  an  entrance  fee  of 
10  cents,  and  each  one  of  these  witnesses 
testify  that  upon  paying  an  entrance  fee 
they  received  a  ticket  which  they  surrender- 
ed for  admission  to  the  pier.  .They  were 
free  to  go  anywhere  on  the  pier,  and  were 
not  shut  out  from  the  skating  floor.  When 
they  came  to  the  man  in  charge  of  the  skates 
and  applied  to  him  for  them,  in  order  to  join 
in  the  skating,  they  were  told  that  they 
would  have  to  procure  another  ticket  Of 
course,  the  owner  of  the  place  could  not  be 
expected  to  furnish  skates  for  every  one. 
That  is  not  a  part  of  the  original  plan,  nor 
is  it  contemplated  when  the  entrance  fee  is 
paid.  The  entrance  fee  entitles  a  person  to 
go  on  the  pier.  When  you  have  paid  that, 
you  are  entitled  to  go  on  tbe  pier,  to  go  on 
every  part  of  It  It  entitles  you  to  hear  the 
music,  and  everything  that  is  provided  for 
the  amusement  and  entertainment  of  the 
public  who  attend  and  pay  an  entrance  fee. 
Hiring  a  pair  of  skates  for  a  limited  period 
to  a  person  going  on  the  pier  hardly  falls 
within  the  description  of  a  sale  of  "any 
commodities,"  nor  can  it  be  said  to  be  a 
charge  of  an  additional  entrance  fee.  This 
is  my  construction  of  this  covenant,  and 
it  Is  not  In  conflict  with  the  case  which 
has  been  referred  to  by  counsel,  which  is  sup- 
posed by  them  to  take  a  different  view  of  the 
covenant  I  do  not  consider  that  that  case 
establishes  a  different  rule,  for  I  understand 


it  to  hold  only  that  tbe  fee  charged  for  en- 
trance to  this  pier  entitles  one  to  go  to  any 
part  of  it  and  to  see  and  hear  all  that  may 
Interest  him.  These  witnesses  who  paid 
the  entrance  fee  were  entitled  to  that  but 
they  wanted  more.  They  wanted  to  partici- 
pate in  the  skating.  The  owner. of  this  place 
keeps  skates,  and,  if  you  want  him  to  pro- 
vide you  with  skates,  then  you  must  pay  for 
their  use.  You  are  not  compelled  to  skate, 
and,  if  you  do  not  you  are  not  deprived  of 
anything  that  the  entrance  fee,  which  you 
paid  to  get  on  the  pier,  entitles  you  to  have. 
Being  of  this  view,  I  think  the  bill  ought 
to  be  dismissed. 


(71  N.  J.  BS.  27S) 

McNICHOL  et  al.  ▼.  TOWNSEND. 

(Court   of  Chancery  of   New  Jersey.    Oct   6, 
1907.) 

1.  Deeds— Restrictive  Building  Covenant 

—Enforcement. 

One  selling  part  of  his  land  may  lawfully 
restrict  its  use  for  the  benefit  of  the  remaining 
part,  if  the  restricted  use  does  not  infringe  pub- 
lic policy,  and' in  such  case  a  subsequent  pur- 
chaser of  all  or  a  part  of  the  remaining  land 
may  in  equity  enforce  the  stipulation  against  the 
prior  grantee,  or  against  the  prior  grantee's 
grantee  with  notice  of  the  restriction. 

rEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  I  546.] 

2.  Specific      Performance  —  Restrictive 

Building  Covenant— Burden  of  Proof. 
On  a  bill  to  enforce  a  restrictive  building 
covenant  against  a  prior  purchaser  from  a  com- 
mon grantor,  the  burden  is  upon  complainant  to 
show  the  covenant  was  made  for  the  benefit  of 
his  land. 
8.  Deeds  —  Restrictions  —  Buildings  — 

Enforcement. 

Complainant  cannot  enforce  against  a  prior 
purchaser  from  their  common  grantor  a  restric- 
tive building  covenant  prohibiting  the  erection 
of  a  building  within  32  feet  of  the  street  line, 
where  complainant's  lot  is  across  and  about  150 
feet  down  the  street  from  such  prior  purchaser's 
lot;  there  being  no  showing  that  the  restriction 
was  reserved  for  the  benefit  of  complainant's 
lot  and  no  showing  of  a  general  scheme  for  the 
improvement  of  the  avenue  according  to  a  de- 
fined plan  to  be  accomplished  by  exacting  uni- 
form building  covenants  from  the  several  pur- 
chasers. 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §5  541-543.] 

Bill  by  Anastasla  A.  McNIchol  and  others 
to  enforce  a  restrictive  building  covenant 
Order  to  show  cause  discharged. 

Bourgeola&  Sooy,  for  complainants.  Thomp- 
son &  Cole,  for  defendant 

LEAMINO,  V.  C.  Complainant  seeks  the 
enforcement  of  a  certain  restrictive  stipula- 
tion which  Is  contained  in  a  deed  of  con- 
veyance made  to  defendant's  predecessor  In 
title.  Omitting  unimportant  details,  the 
facts  may  be  briefly  stated  as  follows:  Oc- 
tober 19,  1888,  one  Brown  owned  several 
lots  on  States  avenue,  in  Atlantic  City.  On 
that  day  he  conveyed  to  one  Graham  a  lot 
on  the  easterly  side  of  the  avenue  at  the 
corner  of  Pacific  avenue.    The  deed  of  con- 
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veyance  contained  the  restrictive  clause  now 
In  question,  which  was  In  this  language: 

"Under  and  subject  nevertheless  to  the  fol- 
lowing conditions  and  restrictions;  that  the 
house  erected  upon  said  lot  shall  be  of  good 
style  and  In  keeping  with  the  other  properties 
on  said  United  States  avenue,  to  be  built 
In  line  with  the  other  houses  and  at  a  dis- 
tance of  not  less  than  thirty  two  feet  from 
'  the  line  of  said  United  States  avenue,  and 
that  the  depth  or  width  of  the  porch  shall 
not  be  more  than  eight  (8)  feet,  and  that  there 
shall  be  no  stable,  outside  privy  or  outbuild- 
ing erected  upon  the  same,  and  that  no  build- 
ing erected  upon  said  lot  shall  be  used  as  a 
hotel,  tavern,  boarding  house,  or  other  like 
purpose." 

By  sundry  mesne  conveyance  the  title  to 
this  lot  became  vested  in  defendant  with  no- 
tice upon  the  part  of  defendant  of  the  ex- 
istence of  the  restrictive  stipulation  con- 
tained In  the  Graham  deed.  October  16, 1899, 
Brown  conveyed  to  complainant  a  lot  on  the 
westerly  side  of  States  avenue,  about  150 
feet  southerly  of  Pacific  avenue.  This  deed 
contained  a  similar  clause.  Defendant  Is 
about  to  erect  a  building  on  his  lot  which 
Is  to  extend  to  within  six  feet  of  the  line  of 
States  avenue,  and  complainant  seeks  a  pre- 
liminary Injunction  against  this  violation 
of  the  terms  of  the  Graham  deed  above 
quoted. 

The  equitable  grounds  on  which  restric- 
tions of  this  nature  may  be  enforced  at  the 
Instance  of  a  subsequent  grantee  ot  the  com- 
mon grantor  are  well  defined.  One  owning 
a  tract  of  land  may  convey  a  portion  of  it, 
and  by  appropriate  covenant  or  agreement 
may  lawfully  restrict  the  use  of  the  part 
conveyed  for  the  benefit  of  the  unsold  portion, 
providing  that  the  nature  of  the  restricted 
use  Is  not  contrary  to  principles  of  public 
policy.  In  such  case,  a  subsequent  purchaser 
of  all  or  a  part  of  the  remaining  land  for 
the  benefit  of  which  the  stipulation  was  made 
may  In  equity  enforce  the  observance  of  the 
stipulation  against  the  prior  grantee  upon 
the  principle  that  the  rights  created  by  such 
a  stipulation  are  transferable  as  part  of  the 
land  to  which  they  are  attached  (Coudert  v. 
Sayre,  46  N.  J.  Eq.  386,  393,  19  Atl.  190),  and 
such  subsequent  purchaser  may  in  equity 
enforce  the  stipulation  against  a  person  who 
holds  title  under  the  prior  purchaser,  who 
has  acquired  title  with  notice  of  the  re- 
striction, upon  the  principle  which  prevents 
a  party  having  knowledge  of  the  just  rights 
of  another  from  defeating  such  rights  (Brew- 
er v.  Marshall,  19  N.  J.  Eq.  537,  542,  97  Am. 
Dec.  679).  As  no  privity  exists  between  the 
subsequent  purchaser  from  the  common  gran- 
tor and  the  original  grantee  or  the  persons 
holding  under  him,  the  right  of  action  is 
necessarily  dependent  upon  the  existence  of 
the  fact  that  the  stipulation  was  originally 
made  for  the  benefit  of  the  remaining  land  of 
the  common  grantor.  Rogers  v.  Hosegood 
<1900)  2  Ch.  388,  '404.    It  follows  that,  If  the 


stipulation  contained  In  the  conveyance  made 
by  Brown  to  Graham  in  the  year  1888  was 
made  for  the  benefit  of  that  part  of  the  re- 
maining land  of  Brown's  which  was  In  the 
year  1899  conveyed  to  complainant,  complain- 
ant is  In  this  suit  entitled  to  the  Injunction 
which  is  now  sought  to  restrain  defendant 
from  erecting  the  building  proposed.    It  may 
therefore  be  said  that  the  controlling  ques- 
tion now  present  Is  whether  the  restrictive 
stipulation  above  quoted  was  inserted  In  the 
Graham  deed  for  the  benefit  of  the  land  now 
owned  by  complainant    The  burden  is  neces- 
sarily upon  complainant  to  establish  this  fact. 
The  Graham  deed,  so  far  as  the  record  dis- 
closes, contains  no  statement  that  the  re- 
strictive clause  now  in  question  was  for  the 
protection   of   any   part   of   Brown's   unsold 
property  and  contains  no  engagement  upon 
the  part  of  Brown,  and  the  adjudicated  cases 
do  not  appear  to  have  recognized  that  a  stipu- 
lation or  covenant  of  this  nature  will  be  pre- 
sumed to  have  been  made  for  the  benefit  of 
the  remaining  land  of  the  grantor  in  the  ab- 
sence of  some  evidence  of  the  fact.  In  Master 
v.  Hansord,  4  Ch.  Div.  718,  724,  and  again 
in  Renals  v.  Uowlishaw,  9  Ch.  Div.  125,  129, 
It  Is  recognized  that  such  restrictive  cove- 
nants may  be  Intended  for  the  benefit  of  re- 
maining land  of  grantor,  or  may  be  Intended 
only   to   enable  the  grantor   more   advanta- 
geously to  deal  with  his  property.    In  the  af- 
firmance of  the  latter  case  on  appeal,  it  is 
also  suggested  that  there  should  be  something 
in  the  deed  containing  the  restrictive  cove- 
nant to  define  the  property  for  the  benefit  of 
which  it  was  entered  Into.    11  Ch.  Div.  866, 
863.    Should- it  be  assumed  that  the  restrict- 
ive stipulation  contained  In  the  Graham  deed 
was  for  the  benefit  of  remaining  land  of  the 
grantor,  it  would  be  difficult  to  Indulge  the  as- 
sumption that  it  was  for  the  benefit  of  that 
part  of  his  remaining  land  which  complain- 
ant now  owns,  as  other  land  nearer  to  the 
land  conveyed  appears  to  have  been  owned  by 
Brown  at  the  date  of  the  Graham  deed.    In 
Heinsley  v.  Marlborough  Hotel  Co.,  62  N.  J. 
Eq.  164,  170,  50  Atl.  14,  Vice  Chancellor  Reed 
clearly  defines  the  necessity  of  evidence  to 
establish  the  fact  that  the  restriction  which 
Is  sought  to  be  enforced  by  a  subsequent 
grantee  of  a  common  grantor  was  Intended 
for  the  benefit  of  the  remaining  land.    Where 
a  general  building  scheme  exists,  the  Intent 
of  the   parties   is   sometimes  easily   ascer- 
tained by  the  application  of  the  words  of  the 
deed  to  the  surrounding  circumstances;  but 
the  evidence  in  this  case  fails  to  disclose  the 
existence  of  such  general  scheme.     Brown 
bad  at  one  time  been  the  owner  of  all  the 
land  on  either  side  of  States  avenue,  extend- 
ing from  Pacific  avenue  to  the  ocean.    At  the 
date  of  the  Graham  deed  nearly  all  of  the 
land  had  been  sold  by  him.    In  many  deeds 
of  lots  so  sold  by  him  covenants  or  stipula- 
tions had  been  Inserted  substantially  the  same 
as  the  one  now  In  question;  but  four  of  the 
conveyances  so  made  by  him  contained  no 
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restrictions  whatever.  In  view  of  that  fact, 
it  cannot  be  said  that  any  general  scheme 
existed  for  the  Improvement  of  the  avenue  ac- 
cording to  a  defined  plan  to  be  accomplished 
by  the  exaction  of  uniform  building  cove- 
nants from  the  several  purchasers  of  lots. 
Mulligan  v.  Jordan,  GO  N.  J.  Eq.  863,  864,  365, 
24  Atl.  643;  Leaver  v.  Gorman  (N.  J.  Ch.) 
67  Atl.  Ill,  112.  I  am  unable  to  find  that 
sufficient  evidence  exists  of  the  fact  that  the 
stipulation  in  question  was  Intended  for  the 
benefit  of  the  land  now  owned  by  complain- 
ant to  entitle  complainant  to  the  (relief 
sought  This  view  renders  unnecessary  the 
consideration  of  the  other  defenses  urged. 
The  order  to  show  cause  will  be  discharged, 
with  costs. 


(75  N.  J.  L.  418) 

ROYAL  MFG.  CO.  v.  MAYOR  AND  COM- 
MON COUNCIL  OF  CITY  OF  RAHWAY. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Taxation— Assessment— Reduction. 

Section  38  of  the  revised  tax  act  (P.  L. 
1903,  p.  418)  makes  it  the  duty  of  the  court  to 
amend  an  assessment  for  taxes  when  satisfied 
that  the  value  of  taxable  property  for  which 
a  person  is  assessed  is  too  great,  and  reduce 
the  same  to  the  proper  and  just  amount. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  884-SS8.] 

2.  Same— Review— Cebtiobabi. 

Where  the  state  board  of  equalization  has 
rendered  a  judgment  with  reference  to  an  as- 
sessment of  taxes,  the  proper  procedure  is  to 
remove  that  judgment  by  certiorari,  and  require 
the  board  to  certify  the  facts  submitted  to  it 
and  the  grounds  of  its  determination. 
(Syllabus  by  the  Court) 

Certiorari  by  the  Royal  Manufacturing 
Company  against  the  Mayor  and  Common 
Council  of  the  City  of  Rahway  to  review  an 
assessment    Dismissed  on  condition. 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZE,  J  J. 

Tennant  &  Haight,  for  prosecutors.  F.  V. 
Dobbins,  for  the  city. 

SWAYZB,  J.  The  writ  In  this  case  is  di- 
rected to  the  municipality  and  the  receiver 
of  taxes,  and  brings  up  an  assessment  for 
taxation  for  1906.  The  return  shows  merely 
an  assessment  upon  an  original  valuation  of 
^15,000,  subsequently  changed  to  $49,800. 
The  depositions  show  that  this  change  was 
made  by  the  county  board  of  taxation,  and 
the  defendants  put  in  evidence  a  judgment  of 
the  state  board  of  equalization  affirming  the 
assessment  upon  the  valuation  fixed  by  the 
county  board. 

The  question  to  be  determined  Is  one  of 
procedure — whether  the  proper  remedy  of 
the  prosecutors  was  not  to  bring  up  the  judg- 
ment of  the  state  board  of  equalization.  In 
considering  that  question,  it  Is  advantageous 
to  examine  the  prior  legislation  and  decisions. 

The  tax  act  of  1846  (Gen.  St  p.  3289,  pi. 
49)  expressly  enacted  that  the  decision  of  the 
commissioners  of  appeals,  to  whose  powers 


the  county  boards  have  succeeded,  should 
be  final  and  conclusive,  and  this  court  held 
that  their  action  was  subject  to  revision 
only  if  made  upon  erroneous  principles.  Van 
Vorst  v.  Quaife,  23  N.  J.  Law,  89.  The  Leg- 
islature then  passed  the  act  of  March  26, 
1852  (P.  L.  p.  526;"  Gen.  St.  p.  3390),  which 
made  it  our  duty  to  amend  an  assessment 
of  taxes  removed  by  certiorari  If  it  appeared 
to  the  satisfaction  of  the  court  that  the' 
amount  or  value  of  taxable  property  for 
which  any  person  was  assessed  was  too 
great  Under  this  act  the  court  reviewed  the 
valuation  (Howell  v.  Mete,  31  N.  J.  Law,  365; 
Howell  v.  Cornell,  31  N.  J.  Law,  324 ;  Trum- 
bull v.  Elisabeth,  39  N.  J.  Law,  249),  and 
would  determine  disputed  questions  of  fact, 
when  the  purpose  of  the  investigation  was 
the  affirmance  or  the  reversal  in  whole  or  in 
part  of  the  tax  Imposed  (Conover  v.  Davis, 
48  N.  J.  Law,  112,   2  Atl.  667). 

In  1891  (Gen.  St  p.  3344)  the  Legislature 
created  the  state  board  of  taxation.  The 
act  was  before  this  court  in  Elizabeth  v.  New 
Jersey  Jockey  Club,  36  N.  J.  Law,  515,  44 
Atl.  207,  and  it  was  held  that  earlier  legisla- 
tion authorizing  a  review  of  the  facts  by  the 
court  bad  been  superseded  by  the  act  of 
1891,  which,  by  its  eighth  section,  made  the 
decision  of  the  state  board  of  taxation  final 
and  conclusive ;  that  all  the  court  could  con- 
sider was  whether  there  was  any  error  of 
law  In  the  decision  brought  up  by  the  writ ; 
that  in  determining  that  question  the  only 
pertinent  facts  were  those  which  were  before 
the  state  board  and  upon  which  its  decision 
was  based ;  and  that  even  those  facts  would 
be  considered  only  so  far  as  might  be  neces- 
sary to  determine  whether  there  was  legal 
evidence  upon  which  its  finding  might  be 
supported.  This  was  followed  by  Newark  v. 
North  Jersey  Street  Railway  Co.,  68  N.  J. 
Law,  486,  53  Atl.  219,  In  which  it  was  also 
held  that  In  determining  whether  legal  rules 
were  violated  by  the  state  board  it  should  be 
required  to  certify  the  ground  of  its  de- 
termination, not  the  testimony  from  which 
those  grounds  were  to  be  inferred,  and  that 
only  in  case  of  its  failure  to  do  so  should 
other  evidence  thereof  be  received 

These  cases  did  not  decide  that  the  act 
of  1852  bad  been  superseded  by  the  pro- 
visions of  the  act  of  1891  creating  the  state 
board.  The  reasoning  of  the  opinions  Is  di- 
rected only  to  the  effect  of  the  act  of  1891 
upon  that  section  of  the  certiorari  act  which 
authorized  the  court  to  determine  disputed 
questions  of  fact  in  tax  matters,  and  it  was 
probably  In  consequence  of  these  decisions 
that  the  word  tax  was  dropped  from  that 
section  of  the  certiorari  act  when  it  was 
revised  in  1903  (P.  L.  1903,  p.  346,  |  11). 

There  Is  nothing  to  Indicate  that  the  court 
was  of  the  opinion  that  the  act  of  1852  had 
been  repealed  by  the  act  of  1891,  and  the 
Legislature  in  1903  re-enacted  the  act  of 
1852  as  section  38  of  the  revised  tax  act 
P.  L.  1903,  p.  418.    By  the  last-named  act 
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the  provisions  of  the  old  act  as  to  commis- 
sioners of  appeal  have  been  consolidated  In 
section  27,  and  the  clause  making  their  judg- 
ments final  and  conclusive  has  been  omitted. 
By  the  act  of  1908  the  duties  and  powers  of 
the  commissioners  of  appeals  have  been  In- 
trusted to  county  boards  of  equalization  (P. 
L.  1906,.  p.  210),  and  from  their  action  an 
appeal  may  be  taken  to  the  state  board  of 
equalization  created  by  the  act  of  1906  (P. 
L  1905,  p.  123). 

The  argument  In  the  New  Jersey  Jockey 
Club  Case  rested  upon  the  declaration  of  the 
then  existing  statute  that  the  decisions  of 
the  state  board  should  be  final  and  conclu- 
sive. That  argument  lost  Its  force  when  the 
act  was  revised,  for  those  words  were  retain- 
ed only  In  section  86  which  deals  with  the 
apportionment  of  taxes  as  between  taxing 
districts,  and  were  significantly  omitted  from 
section  34,  which  relates  to  the  revision  of 
Individual  assessments. 

In  view  of  the  history  of  the  legislation, 
we  think  we  are  required  under  the  act  of 
1903  to  pursue  the  same  course  as  was  form- 
erly pursued  under  the  act  of  1852,  now  sec- 
tion 38,  and,  where  it  appears  to  our  satis- 
faction that  the  value  of  taxable  property 
for  which  any  person  Is  assessed  Is  too 
great,  to  amend  the  assessment  and  reduce 
the  same  to  the  proper  and  just  amount  as 
required  by  that  section.  This  conclusion 
may  be  rested,  not  only  on  the  section  of  the 
tax  act  referred  to,  but  since  the  act  of 
April  12,  1907,  upon  the  provisions  of  the 
certiorari  act,  which  has  now  been  amended 
so  as  to  Include  taxes.    P.  L.  1907,  p.  95. 

In  order,  however,  to  review  the  proceed- 
ings properly,  we  should  have  before  us  In 
a  formal  way  the  judgment  of  the  state 
board  of  equalization,  and  not  merely  the  tax 
duplicate.  By  the  act  of  1906  the  determina- 
tion of  the  board  Is  to  be  evidenced  by  a 
judgment,  and  whenever  any  person  falls  to 
comply  the  board  Itself  may  attach  such  de- 
linquent for  contempt  Orderly  procedure 
evidently  requires  that  a  judgment  which 
the  municipal  authorities  are  bound  to  obey 
should  be  reviewed  by  a  direct  proceeding 
for  that  purpose,  and  not  by  a  proceeding 
directed  only  to  their  acts  in  executing  the 
judgment  Before  reviewing  the  judgment 
of  the  state  board,  we  should  know  upon 
what  facts  and  upon  what  legal  principles  It 
proceeded.  The  testimony  taken  under  the 
rule  In  this  case  indicates  that  the  proper- 
ty was  valued  as  a  completed  building  on 
May  20th,  when  it  was  then  only  In  process 
of  construction;  but  the  state  board  has 
been  afforded  no  opportunity  to  be  heard  as 
to  the  facts  which  guided  them,  and  it  would 
be  manifestly  Improper  to  reverse  their  judg- 
ment or  stay  Its  execution  on  testimony  thus 
taken. 

The  proper  practice  Is  Indicated  In  the 
New  Jersey  Jockey  Club  Case  -and  the  North 
Jersey  Street  Railway  Company  Case,  above 
cited.    The  state  board  should  have  been  call- 


ed upon  to  certify  the  facts  submitted  to  it 
and  the  grounds  of  Its  determination,  and 
then,  under  the  act  of  1907,  additional  evi- 
dence such  as  Is  here  presented  should  be 
received. 

When  we  have  before  us  the  proceedings 
of  the  state  board,  we  shall  be  in  a  position 
to  determine  the  fact  of  excessive  valuation. 

The  present  writ  must  be  dismissed  with 
costs,  unless  within  10  days  the  judgment 
and  proceedings  of  the  state  board  be  brought 
up  for  review. 


C»  N.  J.  B.  893) 

TRUSTEES  OF  METHODIST  EPISCOPAL 
CHURCH  IN  DEPTFORD  TP.,  GLOU- 
CESTER COUNT!,  v.  HAMMELL  et  aL 

(Court  of  Chancery  of  New  Jersey.    Aug.  30,  ' 
1907.) 
L  Wnxs  —  Legacies  —  Chabob  oh  Devised 
Lands. 

A  legacy  is  chargeable  upon  lands  devised 
by  the  same  will  where  the  personal  estate  has 
been  exhausted. 

[Ed.  Note.— For  eases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  8  2114.] 

2.  Same— Neckssabt  Pasties. 

On  a  bill  to  charge  a  legacy  upon  devised 
lands,  the  executor  is  a  necessary  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  |  2134.] 

8.  Sake— Amendment. 

Where,  on  a  bill  to  charge  a  legacy  upon 
devised  lands,  no  objection  was  made  until  all 
the  testimony  was  taken  upon  final  hearing  that 
the  executor  was  not  made  a  party,  complain- 
ant will  be  allowed  to  amend  the  bill  by  adding 
the  executor  as  a  party  defendant ;  it  appearing 
that  the  amendment  was  necessary  to  the  ends 
of  Justice,  and  will  In  no  way  embarrass  defend- 
ant s  right  of  defense. 

Bill  by  the  trustees  of  the  Methodist  Epis- 
copal Church  in  the  township  of  Deptford, 
in  the  county  of  Gloucester,  against  Charles 
Hammell  and  others.  Complainant  moves 
to  amend  his  bill.     Amendment  allowed. 

Joseph  J.  SummeriU,  for  complainant 
Ernest  Redfleld,  Robert  Sparks,  and  Robt 
S.  Clymer,  for  defendants. 

HOWELL,  V.  O.  I  am  satisfied  of  the 
justice  of  the  claim  made  In  the  complain- 
ant's bill,  and,  If  the  case  were  In  proper 
condition  as  to  parties,  I  would  be  willing 
now  to  advise  a  decree  in  accordance  with 
the  prayer  of  the  bill.  The  bill  is  filed  by  a 
legatee  under  the  will  of  Mary  G.  Young, 
to  charge  Its  legacy  on  lands  devised  to  the 
defendant  Hammell  by  the  same  will.  The 
testimony  satisfies  me  that  the  personal  es- 
tate has  been  exhausted,  and  the  case  of 
Corwlne  v.  Corwlne,  24  N.  J.  Eq.  579,  and 
other  cases  cited  by  complainant  are  au- 
thority for  charging  complainant's  legacy 
on   defendant's  lands. 

Yet  a  decree  cannot  be  made  for  complain- 
ant in  the  absence  of  Mrs.  Young's  personal 
representative,  who  is  not  a  party  to  the 
suit  He  is  a  necessary  party.  Cong.  Oh.  of 
White  River  v.  Benedict  69  N.  3.  Bq.  188, 
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44  Ati.  878,  affirmed  62  N.  J.  Eq.  812,  48  Atl. 
1117.  No  objection  waa  made  to  this  defect 
in  the  cause  until  after  all  the  testimony  had 
been  taken  on  the  final  hearing.  The  ob- 
jection having  been  sustained,  complainant's 
counsel  then  moved  to  amend  the  bill  by 
adding  the  executor  as  a  party  defendant 
I  think  that  the  amendment  should  be  made, 
and  that  the  hearing  should  stand  over  until 
the  executor  shall  have  been  brought  In  and 
had  opportunity  to  answer. 

Defendants'  counsel  objected  on  the  ground 
that  It  was  too  late  to  make  the  applica- 
tion ;  that,  having  gone  to  final  hearing,  there 
was  no  remedy  except  to  dismiss  the  bill,  as 
was  done  in  the  White  River  Church  Case 
above  cited.  There  were  so  many  reasons 
for  dismissing  the  bill  In  that  case  that 
could  not  be  obviated  by  amendment  that  it 
is  no  wonder  that  a  motion  was  not  made 
to  amend  on  the  ground  of  absence  of  the 
personal  representative.  If  that  had  been 
the  only  ground  of  defense  available,  I  have 
no  doubt  but  that  the  court  would  have  con- 
sidered such  a  motion.  I  think  if  I  were 
compelled  to  dismiss  the  bill  in  this  case, 
that  I  should  do  it  "without  prejudice,"  but 
I  do  not  think  I  am  compelled  to  do  so. 
The  complainant  has  moved  to  perfect  his 
bill  by  amendment  In  my  opinion  the 
amendment  asked  for  Is  necessary  to  the 
ends  of  Justice,  and  will  in  no  way  abridge 
or  even  embarrass  the  defendants'  right  of 
defense,  and  therefore  it  should  be  made. 
The  authorities  for  this  course  are  numer- 
ous. Midraer  v.  Midmer,  26  N.  J.  Eq.  299, 
affirmed  27  N.  J.  Eq.  548 ;  Ogden  v.  Thorton, 
80  N.  J.  Eq.  569,  reversed  on  other  grounds 
82  N.  J.   Eq.   723. 

The  amendment  must  however,  be  on 
terms.  The  complainant  should  pay  all  the 
taxed  costs  of  the  defendants  after  the  filing 
of  their  answer,  and  the  amendment  should 
be  perfected  and  subpoena  issued  for  the  new 
defendant  within  five  days  from  the  date  of 
the  order. 


(73  N.  J.  B.  274) 

McGRATH  v.  NORCROSS. 

(Court  of  Chancery  of  New  Jersey.    Sept  25, 
1907.) 

1.  Quieting  Title— Suit  xh  Chanceby— Is- 
sues at  Law— Parties. 

Under  Laws  1901  (P.  L.  p.  57).  authorizing 
•nits  to  quiet  title  by  claimant!  in  peaceable 
possession,  and  providing  that  one  claiming  un- 
occupied land  under  a  recorded  deed,  and  having 
paid  taxes  thereon  for  five  years,  shall  be  pre- 
sumed to  be  in  possession,  in  a  suit  to  quiet 
title  to  unoccupied  lands,  complainant  should 
be  made  plaintiff  in  the  issue  at  law  framed  by 
the  Court  of  Chancery  to  enable  a  law  court 
to  settle  the  facts  upon  which  the  controverted 
title  depends,  unless  some  special  conditions  ren- 
der it  more  convenient  for  the  issue  to  be  dis- 
posed of  with  the  defendant  in  chancery  made 
plaintiff  in  the  issue  at  law. 

2.  Sake— Fobm. 

Id  a  suit  to  quiet  title  to  unoccupied  lands 
under  the  express  terms  of  Laws  1901  (P.  L. 
p.'"B7),  it  is  immaterial  whether  the  issue  at  law. 


which  is  framed  by  the  Chancery  Court  to 
enable  a  law  court  to  settle  the  facts  upon 
which  the  controverted  title  depends,  be  framed 
in  the  usual  form  of  feigned  issues  resting  upon 
a  supposititious  wager  between  the  parties  as 
to  title,  or  whether  a  simpler  form  be  adopted. 

Bill  to  quiet  title  by  Anna  R.  McOratb 
against  William  F.  Norcross.  Motion  to  set- 
tle issue  at  law.  Order  for  an  Issue  at  law 
with  complainant  as  plaintiff  advised. 

See  Co  Ati.  998. 

Collins  &  Corbin,  for  complainant  Thomas 
B.  French,  for  defendant 


LEAMING,  V.  a  I  entertain  the  view 
that  In  a  suit  to  quiet  title  to  unoccupied 
lands,  under  the  provisions  of  Act  1901  (P. 
L.  p.  57),  complainant  should  be  made  plain- 
tiff in  the  issue  at  law  which  is  framed  by 
this  court  to  enable  a  law  court  to  settle  the 
facts  upon  which  the  controverted  title  de- 
pends, unless  some  special  conditions  are 
found  which  operate  to  render  It  more  con- 
venient for  the  Issue  to  be  disposed  of  with 
the  defendant  in  this  court  made  plaintiff  in 
the  issue  at  law. 

The  practice,  as  stated  in  2  Daniel's  Chan- 
cery Pleadings  &  Practice,  p.  1111,  is  as  fol- 
lows: "The  party  supporting  the  affirmative 
of  the  question  to  be  tried  is  usually  directed 
to  be  the  plaintiff  in  the  issue.  This  Is  gen- 
erally the  plaintiff  in  equity;  but  the  court 
will  direct  any  other  party  to  be  plaintiff  at 
law,  if  the  issue  can  be  thus  more  convenient- 
ly raised."  The  text  quoted  refers  to  feigned 
Issues  arising  during  the  progress  of  ordinary 
suits  In  equity.  In  the  statutory  bill  to  quiet 
title  peaceable  possession  by  complainant  of 
the  land  In  question  was  required  as  a  Juris- 
dictional fact  prior  to  the  amendment  of 
1901.  Gen.  St  p.  8486.  In  a  case  arising 
under  that  requirement  of  the  act  It  would 
seem  to  be  appropriate  to  require  the  defend- 
ant to  assume  the  affirmative  of  the  issue  In 
a  court  of  law  to  support  the  title  which  he 
asserts  as  sufficient  to  overcome  complain- 
ant's peaceable  possession  under  claim  of 
title;  but  where  the  preliminary  Jurisdic- 
tional adjudication  in  this  court  relates  to  un- 
occupied lands,  and  ascertains  no  more  than 
that  complainant  has  paid  taxes  for  five 
years  and  claims  title  to  the  land  under  a  re- 
corded deed,  I  am  unable  to  discern  the 
propriety  of  requiring  defendant  to  assume 
the  burden  of  the  affirmative  of  the  issue  In 
the  law  court  where  the  legal  title  is  to  be 
determined.  In  the  former  case  the  peace- 
able possession  adjudicated  In  this  court  is- 
sufficient  to  constitute  a  self-supporting  title, 
and  the  propriety  of  requiring  defendant  to 
assume  the  burden  In  the  law  court  to  over- 
throw that  title  seems  manifest  In  the  latter 
case  the  facta  adjudicated' are  Insufficient  to 
constitute  a  prima  facie  title  at  law,  and 
are  without  force  except  to  entitle  complain, 
ant  to  proceed  under  the  amended  act  De- 
fendant In  this  case  claim  that  substantial 
embarrassments  would  attend  the  assumption. 
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by  him  of  the  affirmative  of  the  Issue  in  the 
law  court  I  am  not  clear  that  such  Is  the 
case;  but,  whether  these  embarrassments 
are  real  or  fancied,  I  think  that  no  reason 
exists  in  this  case  to  depart  from  the  gen- 
eral rule  touching  feigned  issues  from  chan- 
cery as  denned  by  the  text  above  quoted.  I 
will  advise  an  order  for  an  issue  at  law  with 
complainant  as  plaintiff. 

I  think  it  immaterial  whether  the  issue 
be  framed  In  the  usual  form  of  feigned  is- 
sues resting  upon  a  supposititious  wager  be- 
tween the  parties  as  to  the  title,  or  whether 
a.  simpler  form  be  adopted.  As  is  stated  in 
Am.  Dock  &  Imp.  Co.  v.  Trustees,  37  N.  J. 
Eq.  266,  the  nature  and  purpose  of  the  Issue 
gives  It  character. 


(80  Conn.  **) 

FISHER  v.  CROSBY  MFG.  CO. 

/Supreme  Court  of  Errors  of  Connecticut    Oct. 
22.  1907.) 

Masteh  and  Servant— Injubies  to  Servant 
— Negligence— Instructions. 

Plaintiff,  an  employ*,  was  injured  by  the 
starting  of  a  fly  wheel  of  an  engine  while  he 
was  standing  near  the  wheel  pit  to  ascertain,  in 
accordance  with,  his  duty,  whether  or  not  the 
pit  was  clear  of  debris.  He  did  not  know  that 
the  wheel  was  about  to  be  started,  and  could 
not  be  seen  by  the  employes  who  started  the  en- 
gine under  the  direction  of  defendant's  superin- 
tendent. The  evidence  was  con  Dieting  as  to 
whether  the  superintendent  specifically  ordered 
plaintiff  to  go  to  the  wheel  pit.  Held,  that  an 
instruction  that  it  was  defendant's  duty  to  pro- 
vide a  safe  place  for  plaintiff  to  work  in,  and  to 
notify  him  of  the  starting  of  the  wheel  in  time 
for  him  to  reach  a  place  of  safety,  but  ignoring 
the  question  whether  or  not  defendant's  serv- 
ants nad  reasonable  grounds  for  believing  that 
plaintiff  was  in  a  place  of  danger  when  they 
started  the  engine,  was  erroneous. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant  ft  1190,  1154.] 

Appeal  from  Superior  Court,  Hartford 
County ;  George  W.  Wheeler,  Judge. 

Action  by  Frederick  H.  Fisher  against  the 
Crosby  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Error, 
and  cause  remanded. 

The  defendant  is  a  corporation  located  In 
East  Glastonbury,  engaged  In  the  manufac- 
ture of  woolen  goods.  The  machinery  of  the 
mill  is  run  by  a  double  steam  engine  of  120 
horse  power,  consisting  of  two  engines  paral- 
lel with  each  other  running  east  and  west 
one  being  north  of  the  other.  Between  the 
two  engines  there  is  a  large  fly  wheel  which 
runs  In  a  pit  which  1b  about  three  feet  deep 
below  the  bottom  of  the  fly  wheel.  Over  this 
fly  wheel  runs  a  belt  by  means  of  which 
the  machinery  of  the  mill  was  kept  in  mo- 
tion. The  two  ends  of  the  belt  are  held  to- 
gether by  leather  lacing.  On  the  morning 
of  August  10,  1906,  this  lacing  broke,  thereby 
stopping  all  the  machinery.  It  was  the  duty ' 
of  those  employed  in  operating  the  mill  to 
renew  the  lacing  of  the  belt  and  get  It  into 
proper  position  as  quickly  as  possible,  so 
that  the  engine  might  be  started  and  the 


operation  of  the  mill  go  on.  In  the  breaking 
of  the  belt  there  was  danger  that  there  would 
be  debris,  pieces  of  the  floor,  etc.,  In  the 
wheel  pit,  caused  by  such  breaking,  and  the 
work  of  repair  would  not  be  fully  accom- 
plished, so  that  the  engine  might  be  started 
and  the  operation  of  the  mill  go  on  until 
such  debris  as  might  be  in  the  wheel  pit 
was  removed;  and  it  was  the  duty  of  one 
going  to  see  if  everything  was  clear  to  look 
out  for  such  pieces  of  the  floor  In  the  pit 
Shortly  after  the  belt  broke,  the  plaintiff, 
Hewson,  the  engineer,  Henry  Fisher,  master 
mechanic  and  father  of  the  plaintiff,  Kessler, 
the  superintendent  of  the  mill,  and  several 
workmen,  were  in  the  engine  room  engaged 
in  the  work  of  repair.  A.  O.  Crosby,  the 
secretary,  treasurer,  and  general  manager  of 
the  defendant  corporation,  was  in  the  engine 
room  during  a  part  of  the  time  the  repairs 
were  going  on,  and  was  present  when  the 
injury  to  the  plaintiff  occurred.  The  plaintiff 
was  employed  as  a  general  utility  man,  and 
acted  as  assistant  superintendent  to  the  su- 
perintendent Kessler.  The  plaintiff  was  well 
acquainted  with  the  steam  engines,  the  man- 
ner of  operating  them,  the  engine  room,  and 
the  arrangement  thereof.  After  the  belt 
was  relaced  and  placed  In  proper  position, 
the  engineer  was  at  the  starting  wheel  at  the 
west  end  of  the  engines.  Near  him  stood 
the  master  mechanic.  Six  or  seven  feet  from 
the  engineer's  place  stood  the  superintendent 
Kessler,  and  Crosby  stood  three  or  four  feet 
further  back  in  the  doorway.  The  master 
mechanic  whose  duty  it  was  to  direct  when 
the  engine  should  be  started,  told  the  en- 
gineer to  start  It  up,  and  in  a  few  seconds  it 
was  started.  At  this  time  the  plaintiff  was 
at  the  east  end  of  the  engine  room,  where  he 
had  gone  to  see  if  the  wheel  pit  was  clear, 
and  was  standing  near  the  southeast  corner 
of  the  wheel  pit,  in  close  proximity  to  the 
south  engine,  looking  down  into  the  wheel 
pit  As  he  stood  thus,  with  his  left  arm 
hanging  down,  the  engine  Was  started,  and 
the  crank  shaft  was  forced  against  the  arm, 
which  was  injured  so  that  it  had  to  be 
amputated.  While  It  was  the  Immediate 
duty  of  the  master  mechanic  and  engineer 
to  see  that  the  fly  wheel  and  pit  were  clear, 
an  examination  for  this  purpose  was  with- 
in the  duty  of  the  plaintiff.  When  the  en- 
gine started,  neither  Crosby  nor  Kessler  nor 
any  of  the  other  employes  knew,  in  fact 
that  the  plaintiff  was  In  a  place  of  danger, 
and  the  plaintiff  In  the  situation  in  which  he 
was  could  not  have  been  seen  by  Crosby, 
Kessler,  Hewson,  or  Fisher.  The  plaintiff 
did  not  know  the  engine  was  to  start  This 
action  Is  brought  by  the  plaintiff  to  recover 
damage  for  the  Injury  thus  received  by  him. 
According  to  the  plaintiff's  claim  the  state- 
ments in  the  complaint  are  broad  enough  to 
cover  two  grounds  of  negligence:  First  Neg- 
ligence In  not  giving  notice  or  warning  that 
the  engine  was  about  to  start  to  the  plain- 
tiff, he  then  being  engaged  in  making  an  ex- 
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aminatlon  about  the  base  of  the  engine,  In 
obedience  to  a  specific  direction  given  him  by 
the  defendant,  and  In  starting  the  engine 
without  giving  such  notice  or  warning.  Sec- 
ond. Negligence  In  starting  the  engine  with- 
out notice  or  warning  to  the  plaintiff,  while 
he,  In  the  fulfillment  of  his  duties,  was  mak- 
ing an  examination  about  its  base.  Upon 
the  trial  the  facts  above  mentioned  were  sub- 
stantially conceded.  Other  facts  material  to 
the  proof  of  one  or  both  grounds  of  negli- 
gence were  contested,  and,  as  especially  bear- 
ing on  the  second  ground  of  negligence,  the 
fact  of  actual  negligent  conduct  in  the  plain- 
tiff, the  engineer,  the  master  mechanic,  the 
superintendent,  the  general  manager,  and 
each  of  them  was  contested.  Both  sides  pre- 
sented the  court  with  written  requests  to 
charge.  After  the  Jury  had  returned  a  ver- 
dict for  the  plaintiff,  the  defendant  moved 
the  court  to  set  aside  the  verdict  as  against 
the  evidence,  and  to  grant  a  new  trial.  This 
motion  was  denied.  The  defendant's  appeal 
assigns  error  In  the  court's  denial  of  each  of 
the  defendant's  requests  to  charge,  and  In 
charging  as  it  did  In  the  several  particulars, 
In  refusing  to  admit  certain  evidence,  and  In 
denying  the  motion  for  a  new  trial. 

Charles  B.  Perkins  and  Warren  B.  John- 
son, for  appellant  William  F.  Henney  and 
Joseph  P.  Tuttle,  for  appellee. 

HAMBRSLEY,  J.  (after  stating  the  facts 
as  above).  We  think  the  court  erred  in  Its 
instructions  to  the  jury  as  to  the  second 
ground  of  negligence  which  the  jury  were 
bound  to  follow  in  case  they  should  find  the 
first  ground  not  proven  and  the  second  ground 
proven. 

In  respect  to  the  first  ground,  the  plain- 
tiff claimed  to  have  proved  that  the  defendant 
'  corporation  had  given  to  its  general  manager, 
Crosby,  the  charge  of  Its  factory,  with  su- 
preme authority  relating  to  the  manufactur- 
ing, and  that,  when  he  was  present,  be  was 
the  representative  of  the  corporation.  This 
claim  the  defendant  denied.  The  plaintiff 
also  claimed  to  have  proved  that  Crosby  sent 
him  to  the  east  end  of  the  engine  room  to 
see  that  there  were  no  obstructions  In  the 
wheel  pit  which  might  be  a  place  of  Imminent 
danger  the  moment  the  engine  started,  and 
that,  notwithstanding  this,  Crosby  permitted 
the  engine  to  be  started  without  notice  to 
the  plaintiff.  This  claim  the  defendant  denied. 
The  court  charged  the  jury  that,  If  the  plain- 
tiff established  these  evidential  claims,  it  was 
.the  defendant's  duty,  acting  through  Its  repre- 
sentative Crosby,  to  have  given  the  plaintiff 
notice  that  the  engine  was  about  to  start 
before  It  was  started,  and  reasonable  oppor- 
tunity to  leave  his  place  of  danger,  and  that 
this  duty  must  be  performed  in  fact  In 
such  a  case  the  failure  to  give  notice  In  fact 
might  not  unreasonably  be  considered  as  neg- 
ligence. But  the  second  ground  of  negligence, 
as  claimed  by  the  plaintiff,  eliminates  the 
element  of  specific  direction,  and  bases  the 


alleged  negligence  upon  the  fact  that  while 
the  plaintiff,  acting  within  the  line  of  his 
duty  as  an  employe,  stood  In  close  yroxlmltj- 
to  the  engine  in  such  a  position  that  if  the 
engine  was  started  Injury  to  him  would  most 
likely  follow,  the  defendant's  servants,  name- 
ly, the  engineer,  master  mechanic,  and  super- 
intendent, started  the  engine  without  notice 
or  warning  to  the  plaintiff.  This  fact  was  an 
uncontradicted  fact  The  fact  that  the  plain- 
tiff did  not  know  that  the  engine  was  to  start 
while  he  was  standing  In  the  position  as- 
sumed by  him,  that  the  plaintiff  in  the  situa- 
tion In  which  he  was  could  not  have  been 
seen  by  the  defendant's  servants  charged 
with  the  duty  of  starting  the  engine,  and 
that  no  one  of  these  servants  knew  In  fact 
that  the  plaintiff  was  in  a  place  of  danger 
when  the  engine  was  started  were  also  un- 
contradicted facts.  But  whether  or  not  the 
plaintiff,  although  acting  within  the  line  of 
his  duty  in  looking  into  the  wheel  pit  was 
himself  negligent  In  taking  the  position  he 
assumed  for  that  purpose,  and  whether  or 
not  the  defendant's  other  servants  at  the 
time  of  starting  the  engine  had  reasonable 
ground  to  apprehend  that  the  plaintiff  or 
some  other  employe  might  be  in  a  position 
of  danger,  and  in  starting  the  engine  failed 
to  exercise  ordinary  care  under  all  the  cir- 
cumstances of  the  case,  were  the  subject  cf 
conflicting  evidence  and  conflicting  claims  of 
proof.  In  order  to  test  the  correctness  of  the 
charge,  we  must  assume  that  the  plaintiff 
failed  to  establish  his  first  ground  of  negli- 
gence, namely,  a  specific  direction  to  the 
plaintiff  by  his  master's  representative.  As- 
suming this,  it  seems  manifest  in  view  of 
the  state  of  facts  and  claims  appearing  In 
the  record,  that  the  plaintiff,  In  order  to  re- 
cover upon  bis  second  ground  of  negligence, 
must,  first  establish  the  proposition  of  law 
that  the  duty  of  exercising  ordinary  care  in 
starting  the  engine  under  the  circumstances 
detailed  is  one  Included  in  the  general  duty 
of  a  master  to  exercise  reasonable  care  to 
provide  for  his  servants  a  reasonably  safe 
place  in  which  to  work,  as  distinguished  from 
his  duty  of  a  servant  to  use  ordinary  care  in 
the  operation  of  machinery  and  use  of  a 
workshop  which  are  reasonably  safe  when 
such  ordinary  care  is  used;  and,  second, 
must  establish  the  fact  that  the  servants  of 
the  defendant,  In  starting  the  engine  under 
the  circumstances  of  the  case,  did  not  exer- 
cise ordinary  care. 

Assuming  that  the  court  was  correct  In 
charging  the  Jury  that  the  plaintiff  had  es- 
tablished his  proposition  of  law,  it  is  plain 
that  the  case  then  turned  upon  the  plaintiff's 
satisfying  the  jury  that  the  defendant's  serv- 
ants did  not  exercise  ordinary  care  In  start- 
ing the  engine.  There  was  no  claim  that  the 
engineer  acted  carelessly  in  the  manner  of 
starting  the  engine.  It  was  uncontradicted 
that  the  engine  was  not  started  until  the 
master  mechanic,  acting  in  the  line  of  his 
duty,  told  the  engineer  to  start  and  that  all 
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was  right  It  was  uncontradicted  that  no 
one  of  the  employes  knew,  in  fact,  that  the 
plaintiff  was  In  a  place  of  danger.  There 
was,  however,  conflicting  evidence  and  claims 
as  to  whether  Crosby,  the  engineer,  and  the 
other  employes  had  reasonable  ground  to  ap- 
prehend that  the  plaintiff  or  any  employe 
present  was  In  a  position  where  he  might  be 
Injured  If  the  engine  were  started.  The  ex- 
istence or  nonexistence  of  this  fact,  therefore, 
became  an  Important  element  in  determin- 
ing whether  or  not  the  defendant  had  exer- 
cised that  reasonable  care  in  the  perform- 
ance of  a  master's  duty  which  the  court  in 
general  terms  correctly  told  the  Jury  was  the 
standard  of  defendant's  duty.  The  defend- 
ant claimed  that  its  employes  did  not  know 
of  the  plaintiff's  position  of  danger,  and  had 
no  reasonable  ground  to  suppose  that  he  was 
in  any  position  of  danger;  but  the  charge 
Ignores  the  significance  of  that  fact,  if  the 
Jury  should  find  it  proved,  although  the  at- 
tention of  the  court  is  directly  called  to  It  in 
the  requests  of  the  defendant  to  charge.  The 
court  tells  the  Jury  that  the  duty  which  de- 
volved upon  the  defendant  master  In  perform- 
ance of  Its  obligation  to  keep  the  place  rea- 
sonably safe  for  its  servant,  the  plaintiff,  to 
work  in,  was  "the  giving  of  the  plaintiff  no- 
tice and  a  reasonable  opportunity  to  get  to  a 
place  of  safety  before  starting  the  engine." 
It  tells  them  that  In  this  case,  If  they  find 
that  the  plaintiff  in  the  performance  of  his 
duty  "was  placed  in  a  position  of  danger 
from  the  starting  of  the  engine,  It  was  the 
defendant's  duty  to  have  given  him  notice 
that  the  engine  was  about  to  start  before  it 
was  started  and  reasonable  opportunity  to 
leave  his  place  of  danger";  that  this  Is  a 
master's  duty  and  the  law  requires  that  it 
shall  be  performed  in  fact,  and  further  says 
that  If  the  jury  find  that,  without  fault  on 
his  part,  the  plaintiff,  "in  the  proper  per- 
formance of  his  own  duties,  was  engaged  in 
examining  the  east  half  of  the  fly  wheel  bed 
to  see  if  it  was  free  and  clear  of  obstruc- 
tions and  while  so  engaged  the  engine,  which 
had  been  shut  down  to  enable  necessary  re- 
pairs to  be  made,  was  started  up  by  the  en- 
gineer by  order  of  the  superintendent  or  mas- 
ter mechanic  of  the  defendant's  factory  and 
Without  notice  to  the  plaintiff  that  the  en- 
gine was  about  to  start,  and  without  giving 
him  a  reasonable  opportunity  to  get  to  a  place 
of  safety,  and  by  reason  of  such  starting  of 
the  engine  the  crank  shaft  hit  the  plaintiff's 
arm,  and  caused  the  injuries  for  which  he 
sues,  then,  if  you  so  find,  I  charge  you  that 
it  was  the  defendant's  duty  to  see  that  the 
plaintiff  was  notified  before  the  engine  was 
started  and  given  reasonable  opportunity  to 
have  gotten  to  a  place  of  safety."  In  thus 
making  the  conceded  fact  that  the  engine 
was  started  without  notice  to  the  plaintiff 
serve  as  a  special  definition  (applicable  to  the 
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facts  of  this  case)  of  a  master's  general  duty 
to  provide  for  his  workmen  a  safe  place  in 
which  to  work,  and  as  the  test  of  the  use  of 
ordinary  care  by  the  workmen  in  performing 
their  master's  duty,  the  charge  is  plainly  de- 
fective. The  defendant,  if  liable  at  all  on 
this  ground  of  negligence,  was  liable  because 
its  workmen  had  been  guilty  of  negligent 
conduct  in  the  execution  of  their  master's  du- 
ty. In  such  case  there  can  be  no  negligent 
conduct  when  the  person  charged  with  mis- 
conduct has  exercised  ordinary  care  under 
all  circumstances  of  the  case.  The  failure  to 
exercise  such  care  Is  the  very  delict  charged. 
Whether  or  not  the  plaintiff  has  established 
this  essential  fact  is  a  question  for  the  jury. 
This  question  of  fact  was  not  properly  sub- 
mitted to  the  jury.  The  charge  as  given 
omitted  reference  to  the  defendant's  claim 
that  the  evidence  proved  that  Its  servants, 
the  engineer,  superintendent,  and  master  me- 
chanic, did,  in  fact,  use  ordinary  care  in 
starting  the  engine,  and  might  lead  the  jury 
to  believe  that  under  the  Instructions  of  the 
court  they  were  bound  to  find  negligent  con- 
duct in  the  defendant's  servants  and  the  con- 
sequent liability  of  the  defendant  If  they 
believed  the  conceded  fact  that  the  engine 
was  started  without  giving  notice  to  the 
plaintiff,  notwithstanding  they  should  also 
be  satisfied  by  the  evidence  that  these  serv- 
ants when  they  started  the  engine  not  only 
were  Ignorant  that  the  plaintiff  was  then  ID 
fact  in  a  place  of  danger,  but  had  no  reason- 
able ground  to  suppose  that  he  might  be  in 
any  place  which  would  be  rendered  unsafe 
through  starting  the  engine.  Even  if  this  In- 
struction could  be  regarded  as  an  Indirect  ex- 
pression of  opinion  within  the  discretion  of 
the  court  upon  the  weight  of  evidence  upon 
the  controlling  fact  in  issue,  it  was  incorrect, 
because  that  fact  was  not  left  to  the  Jury. 

As  this  error  in  the  charge  requires  the 
granting  of  a  new  trial,  we  do  not  deem  it 
necessary  to  discuss  in  detail  the  other  ex- 
ceptions taken  in  the  appeal.  They  are  either 
plainly  not  well  taken  or  present  a  question 
which,  If  it  arises  at  all  upon  another  trial, 
Is  likely  to  arise  under  conditions  so  differ- 
ent that  its  discussion  now  Is  inadvisable. 

The  court  did  not  err  in  construing  the 
complaint  as  alleging  the  two  grounds  of 
negligence  which  were  submitted  to  the  Jury. 
The  claim  of  a  fatal  variance  between  the 
material  facts  alleged  and  those  proved  is 
unwarranted.  The  rulings  on  evidence  of 
which  the  defendant  complains  do  not  fur- 
nish ground  for  a  new  trial.  The  court  did 
not  err  in  denying  the  motion  to  set  aside  the 
verdict  as  against  the  evidence. 

There  Is  error  in  the  Judgment  of  the  su- 
perior court,  and  the  cause  Is  remanded  for 
further  proceedings  according  to  law.  The 
other  Judges  concurred. 
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(74  N.  H.  816) 

TILLET     t.     ROCKINGHAM     COUNT!" 
LIGHT  &  POWER  CO. 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Oct  1,  1907.) 

1.  Masteb  and  Sebvanx— Injuries  to  Serv- 
ant—Place  fob  Wobk— Evidence— Suffi- 
ciency. 

In  an  action  for  injuries  to  a  servant  re- 
ceived while  cleaning  a  hydraulic  main  in  a  gas 
company's  plant,  evidence  that  the  main  had 
been  cleaned  without  accident  on  an  average  of 
four  times  each  year  for  11  years  tends  to  show 
that  the  main  and  its  appurtenances  were  prop- 
erly constructed,  so  far  as  suitableness  for  the 
act  of  cleaning  was  concerned. 

2.  Same— Fellow  Servants— Supebiob  and 
Infebiob  Skbvants. 

The  responsibility  of  the  master  is  not  de- 
termined by  the  difference  in  rank  between  the 
servant  injured  and  the  one  in  fault,  or  by  the 
fact  that  the  negligent  servant  is  foreman  or  in 
control  of  others,  but  upon  the  nature  of  the 
act  complained  of,  whether  it  is  an  act  of  serv- 
ice or  an  attempted  performance  of  a  nondele- 
gable duty  of  the  master. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  34,  Master  and  Servant,  §§  449-474.] 

3.  Same— Fellow  Servants— Negligence  of 
Foreman. 

Plaintiff  was  injured  by  an  explosion  of 
gas  while  cleaning  a  hydraulic  main  in  defend- 
ant gas  company's  plant  under  the  direction  of 
defendant's  foreman.  Defendant  had  provided 
valves  for  shutting  off  the  gas  from  its  mains 
while  they  were  being  cleaned,  and  it  does  not 
appear  that  the  act  of  shutting  off  the  gas  or  of 
airing  the  mains  required  any  special  skill. 
Held,  that  the  negligence  of  the  foreman  in  fail- 
ing to  shut  off  the  gas  from  .the  main  or  to  air 
it  before  it  was  cleaned  was  not  negligence  in 
the  performance  by  him  of  a  nondelegable  duty 
owed  by  defendant  to  plaintiff,  but  such  action 
was  purely  an  act  of  service,  which  defendant 
could  properly  delegate,  and  for  the  negligent 
performance  of  which  defendant  was  not  liable. 

4.  Same. 

Nor  can  plaintiff  recover  on  the  ground 
that  defendant  had  failed  to  provide  a  safe 
place  for  him  to  work,  since  defendant  provided 
proper  appliances  for  securing  plaintiff's  safety, 
and  the  place  was  rendered  unsafe  only  by  the 
neglect  of  the  foreman  to  properly  use  these  ap- 
pliances; the  operation  of  the  appliances  being 
a  duty  defendant  could  delegate  to  an  employe. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  175.] 

Transferred  from  Superior  Court,  Rocking- 
ham County. 

Case  for  negligence  by  Clarence  W.  Tilley 
against  the  Rockingham  County  Light  &  Pow- 
er Company  to  recover  for  personal  injuries. 
Case  transferred  from  the  superior  court 
on  plaintiff's  exception  to  an  order  of  non- 
suit    Exception  overruled. 

The  plaintiff,  an  employe  of  the  defendants, 
was  burned  and  Injured  by  an  explosion 
which  occurred  while  be  was  assisting  in 
cleaning  out  a  hydraulic  main  in  their  gas 
works.  The  negligence  alleged  consisted  of 
the  following  particulars:  (1)  Neglect  of  the 
defendant's  foreman  to  have  the  gas  shut  from 
the  main  before  the  plaintiff  removed  the 
covers;  (2)  his  neglect  to  have  the  pipes 
aired  so  as  to  be  free  from  gas;  and  (3) 
negligent  construction  of  the  main,  in  con- 
sequence of  which  gas  leaked  through  the 


valves  Into  the  pipe  which  the  plaintiff  was 
directed  to  clean.  The  following  Is  a  sum- 
mary of  the  material  portions  of  the  testi- 
mony produced  by  the  plaintiff:  He,  two 
fellow  servants,  and  the  foreman  of  the  de- 
fendants' gas  department  were  engaged  in 
cleaning  out  a  hydraulic  main.  By  direction, 
of  the  foreman,  the  plaintiff  removed  the 
caps  from  two  pipes,  and  then  asked  If  every- 
thing was  all  right,  to  which  the  foreman  re- 
plied, in  substance,  "Yes,  go  ahead."  The 
plaintiff  then  cleaned  out  one  pipe,  using 
an  Instrument  which  he  described,  and  which, 
he  said,  "we  always  use  for  it"  As  be  began 
to  clean  the  second  pipe,  an  explosion  oc- 
curred which  caused  the  alleged  injury.  The 
witnesses  did  not  know  whether  there  was 
gas  In  the  pipes,  nor  what  caused  the  ex- 
plosion. Fire  Issued  from  the  pipe  at  the 
time  of  the  explosion.  When  the  caps  were 
first  taken  off,  smoke  issued  from  the  pipes 
"so  fiercely"  as  to  drive  the  employes  away 
temporarily.  There  were  valves  in  the  pipes 
by  which  the  gas  could  be  prevented  from 
flowing  back  from  the  gas  holder  into  them. 
If  tbe  valves  were  closed  and  tight  no  gas 
could  flow  back.  This  main  had  been  cleaned 
out  an  average  of  four  times  each  year  for 
11  years  without  accident  Nothing  was 
said  about  closing  the  valves  on  this  occa- 
sion, and  It  did  not  appear  whether  they 
were  closed  or  not  Nothing  was  said  about 
airing  the  pipes.  The  plaintiff  had  nothing 
to  do  with  shutting  off  the  gas;  and,  when 
asked  if  anybody  shut  it  off,  he  replied,  "I 
supposed  the  foreman."  The  foreman  was 
present  while  the  work  was  In  progress. 

John  G.  Tobey,  Jr.,  Ernest  L.  Guptlll,  and 
Page  &  Bartlett,  for  plaintiff.  Samuel  W. 
Emery,  for  defendants. 

CHASE,  J.  The  plaintiff  at  the  time  of  his 
injury  was  engaged  with  two  other  servants 
In  cleaning  out  an  hydraulic  main  under 
the  immediate  supervision  of  the  foreman 
having  charge  of  the  defendants'  gas  depart- 
ment It  would  seem  from  the  evidence  that 
the  hydraulic  main  consists  In  part  at  least 
of  pipes  in  which  valves  are  placed,  which 
when  closed  prevent  the  gas  from  flowing 
from  the  gas  holder  back  into  the  pipes,  and 
that  usually  four  or  more  of  these  valves 
are  closed  while  the  main  Is  being  cleaned. 
One  ground  of  liability  alleged  by  the  plain- 
tiff is  a  faulty  or  imperfect  construction  of 
the  main,  in  consequence  of  which  gas  leaked 
through  the  valves  into  the  main  and  caused 
the  explosion.  There  Is  no  evidence  what- 
ever supporting  this  allegation.  On  the  other 
hand,  tbe  evidence  that  the  main  had  been 
cleaned  out  without  accident  an  average  of 
four  times  each  year  for  11  years  tends  to 
prove  that  it  and  its  appurtenances  were 
properly  constructed,  so  far  as  suitableness 
for  the  act  of  cleaning  was  concerned. 

The  other  allegations  of  the  plaintiff  re- 
late to  negligence  of  the  foreman  In  omit- 
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ting  to  close  the  valves  before  removing  the 
caps  from  the  pipes,  and  In  omitting  to  prop- 
erly air  the  pipes.  Assuming  that  there 
was  evidence  tending  to  support  these  allega- 
tions and  also  to  prove  that  the  explosion 
was  due  to  such  negligence — a  somewhat  vio- 
lent assumption — the  exception  raises  the 
question  whether  the  defendants  are  respon- 
sible for  the  negligence.  As  was  said  In  a 
recent  decision:  "The  responsibility  of  the 
master  Is  not  determined  by  a  difference  in 
rank  between  the  servant  injured  and  the 
one  In  fault  or  by  the  fact  that  the  serv- 
ant guilty  of  negligence  is  foreman  or  in 
control  of  others,  but  upon  the  nature  of  the 
act  complained  of,  whether  it  Is  an  act  of 
service  or  an  attempted  performance  of  a 
nondelegable  duty  of  the  master."  Hilton  v. 
Railroad,  73  N.  H.  116,  119,  59  Atl.  625,  68 
L.  R  A.  428.  See,  also,  McLalne  v.  Com- 
pany, 71  N.  H.  294,  52  Atl.  545;  Galvln  v. 
Pierce,  72  N.  H.  79,  54  Atl.  1014;  Wallace  v. 
Railroad,  72  N.  H.  504,  57  Atl.  913. 

The  question  of  law  consequently  resolves 
itself  Into  this:  Whether  the  alleged  negli- 
gence of  the  foreman  was  negligence  in  the 
performance  of  a  nondelegable  duty  owed  by 
the  defendants  to  the  plaintiff.  So  far  as 
appears,  the  shutting  of  the  gas  from  the 
main  before  removing  the  covers  was  a  detail 
of  the  work  that  could  be  readily  done. 
Valves  were  provided  for  the  purpose,  and 
all  that  was  necessary  was  to  close  them 
properly.  It  is  not  suggested,  either  in  the 
plaintiff's  allegations  or  testimony,  that  any 
special  skill  was  required  to  enable  one  to 
do  this.  The  act  of  closing  them  would  seem 
to  be  an  act  of  service  purely.  As  to  the 
airing  of  the  pipes,  there  is  nothing  in  the 
testimony  tending  to  prove  that  It  was  nec- 
essary or  customary,  nor  Is  It  a  matter  of 
common  knowledge  that  they  should  be  aired 
before  attempting  to  clean  them  out.  More- 
over, the  act  of  airing  them,  if  necessary  or 
prudent,  would  also  seem  to  be  an  act  of 
service.  But  the  plaintiff  says  in  argument 
that  the  failure  to  close  the  valves  and  the 
consequent  flow  of  gas  Into  the  pipes  ren- 
dered the  place  to  which  be  was  assigned  an 
unsafe  place  for  his  work.  The  place  was  a 
portion  of  a  structure  designed  for  the  manu- 
facture of  gas.  So  far  as  appears,  it  was 
reasonably  safe  for  that  purposa  As  pre- 
viously stated,  valves  were  provided  for  shut- 
ting the  gas  from  the  pipes  whenever  there 
was  occasion  for  doing  so.  It  does  not  ap- 
pear that  any  special  construction  was  re- 
quired for  airing  the  pipes.  According  to  the 
plaintiff's  allegations,  whatever  want  of  safe- 
ty there  was  In  the  place  at  the  time  of  his 
injury  was  temporary,  and  was  due  to  fail- 
ure to  make  proper  use  of  these  valves,  or 
to  properly  air  the  pipes,  or  both.  The  de- 
fendants, having  provided  proper  appliances 
for  securing  safety  to  their  employes,  were 
not  chargeable  with  the  nondelegable  duty  of 
properly  operating  them.  They  were  at 
liberty  to  Intrust  the  operation  of  the  ap- 


pliances to  any  of  their  employes,  provided 
only  they  exercised  ordinary  care  In  select- 
ing the  employe ;  and  It  is  not  contended  that 
they  failed  in  this  respect  in  this  instance. 
At  best,  so  far  as  appears  by  the  testimony, 
the  acts  required  to  secure  safety  of  the 
place  were  mere  acts  of  service  which  the 
defendants  might  properly  delegate  to  their 
employes.  The  plaintiff's  position  is  not 
strengthened  to  any  degree  by  attributing 
his  injury  to  want  of  safety  In  the  place, 
for  such  course  leads  to  the  same  result, 
namely,  that  the  negligence  was  that  of  a  co- 
employe  of  the  plaintiff,  for  which  the  de- 
fendants are  not  responsible. 

Neither  the  plaintiff's  allegations  nor  his 
proofs  make  a  case  for  charging  the  defend- 
ants for  failure  to  Inform  the  plaintiff  of  the 
dangers  incident  to  his  employment,  or  to 
prescribe  and  promulgate  reasonable  rules  for 
the  protection  of  their  employes  while  en- 
gaged in  cleaning  out  the  mains,  or  to  per- 
form any  other  of  a  master's  nondelegable 
duties.  As  his  case  was  presented  to  the 
Jury,  the  nonsnit  was  properly  ordered. 

Exception  overruled.    All  concurred, 

(74  N.  H.  311) 

TREADWELL.  et  al.  v.  WILLIAMS. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Oct  1,  1907.) 

Tkustb— Constbuction— Tbust  Estate  Ter- 
mination. 

Testator  gave  the  residue  of  his  estate  to 
his  four  sons  or  their  survivors  as  executors,  to 
pay  from  the  income  certain  annuities  to  his 
wife  and  daughter,  and  "to  divide  the  whole  of 
what  then  remains  of  the  said  net  income" 
among  his  sons  or  those  who  might  be  alive 
at  his  decease,  the  share  of  each  son  to  cease 
at  his  death  and  to  be  divided  among  the  surviv- 
ing sons,  and  the  last  surviving  child,  whether 
son  or  daughter,  was  to  inherit  the  whole  of  the 
estate  after  the  death  of  his  wife  absolutely  and 
in  fee  simple.  A  codicil  provided  that,  in  con- 
sideration of  the  absence  of  dower  of  a  son's 
wife  in  her  husband's  share  of  the  estate,  she 
should  receive  one-third  of  bis  share,  if  she  de- 
sired it,  to  be  paid  when  the  shares  were  ap- 
portioned. Held,  that  on  the  death  of  all  the 
beneficiaries  except  such  son  and  wife,  the  trust 
terminated  without  regard  to  their  election,  the 
codicil  not  postponing  until  the  daughter-in- 
law's  death  the  time  when  the  estate  would  vest 
and  the  trust  terminate. 
Parsons,  C.  J.,  and  Young,  J.,  dissenting. 

Transferred  from  Superior  Court,  Rocking- 
ham County. 

Bill  by  Robert  O.  Treadwell  and  another 
against  Moses  Williams,  Jr.,  for  the  termlna. 
tlon  of  a  trust  Transferred  from  the  supe- 
rior court    Decree  for  plaintiffs. 

Page  &  Bartlett,  for  plaintiffs.  Streeter  & 
Hollis  and  Richard  W.  Hale,  for  defendant. 

CHASE,  J.  This  is  a  bill  in  equity,  by 
which  the  plaintiffs  seek  a  decree  for  the  ter- 
mination of  a  trust  created  by  Daniel  H. 
Treadwell  by  will.  Treadwell  was  an  inhab- 
itant of  Portsmouth  at  the  time  of  his  de- 
cease in  1804,  and  his  will  was  duly  proved 
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and  allowed  In  Rockingham  county.  By  the 
fifth  clause  In  the  will,  after  making  certain 
provisions  not  material  to  be  considered  in 
the  present  Inquiry,  he  gave  the  residue  of 
his  estate  to  his  four  sons  "and  to  their  sur- 
vivors or  survivor,"  as  executors  and  trustees, 
to  manage  and  care  for,  and,  after  paying  tax- 
es and  other  specified  expenses,  to  pay  from 
the  balance  of  the  income  certain  annuities 
to  his  wife  and  daughter  during  their  Uvea, 
and,  In  the  words  of  the  will,  "to  divide  the 
whole  of  what  then  remains  of  the  said  net 
Income  equally  among  my  aforesaid  sons,  Rob- 
ert O.,  William  H.,  George  L.,  and  John  P., 
or  among  those  of  them  who  may  be  alive 
at  my  decease,  the  share  of  each  son  to  cease 
at  the  death  of  said  son,  and  to  be  divided 
among  the  surviving  sons  during  their  lives." 
The  sixth  clause  is  as  follows:  "It  is  my 
will  that  my  estate  be  not  divided  (except 
only  the  Income  of  it),  and  that  my  last  sur- 
viving child,  whether  son  or  daughter,  Inherit 
the  whole  estate  of  every  kind  after  the  death 
of  my  wife,  absolutely  and  in  fee  simple." 
A  codicil  contains  the  following  provision: 
"In  consideration  of  the  kindness  and  atten- 
tion paid  me  by  my  daughter-in-law  Marlanna 
Weston  Treadwell,  wife  of  my  beloved  son 
Robert  O.  Treadwell,  as  well  as  In  considera- 
tion of  absence  of  dower  In  aald  Robert's 
share  in  my  estate,  I  order  and  direct  that, 
during  the  time  she  shall  continue  the  wife 
or  widow  of  said  Robert,  the  said  Marlanna 
shall  (If  she  desires  It)  receive  out  of  that 
share  of  my  annual  income  (after  Its  division) 
which  shall  fall  to  the  lot  of  said  Robert,  a 
portion  not  exceeding  one  third  part  of  said 
Robert's  share,  which  portion  my  executors 
shall  pay  over  to  her  (should  she  wish  It) 
at  the  same  time  that  the  remainder  of  the 
said  share  Is  apportioned  to  my  said  son  Rob- 
ert, and  the  other  shares  to  the  other  recipients 
provided  for.  But  said  Marlanna  shall  never 
compel  my  executors  and  trustees  by  legal 
process  or  otherwise  to  account  to  her  for  any 
sums  of  money  or  any  doings  of  theirs."  The 
death  of  the  testator's  wife  preceded  his 
death.  All  the  children  survived  him.  The 
daughter  died  first.  William  died  in  1896, 
John  in  January,  1906,  and  George  in  Febru- 
ary of  the  same  year.  Robert  is  still  living, 
as  Is  also  his  wife,  Marlanna,  and  they  are 
the  plaintiffs.  The  defendant  was  appointed 
one  of  the  trustees  by  the  probate  court  in 
1905.  The  residue  of  the  estate  consists  of 
real  estate  situated  in  Portsmouth  and  In 
Boston,  Mass.,  and  of  personal  property.  Rob- 
ert and  his  wife  have  severally  elected  that 
the  trust  terminate. 

The  question  transferred  Is  whether  the 
trust  is  terminated  by  force  of  the  terms  of 
the  will  and  codicil,  either  with  or  without 
the  plaintiffs'  election.  The  answer  to  this 
question  depends  upon  the  Intention  express- 
ed by  the  testator  in  the  will  and  codicil; 
and  there  Is  scarcely  any  ground  for  doubt 
as  to  what  that  intention  was.  As  the  testa- 
tor's wife  died  before  his  death  and  Robert 


Is  his  last  surviving  child,  Robert  Inherited 
"the  whole  estate  of  every  kind,  *  *  • 
absolutely  and  in  fee  simple,"  upon  becom- 
ing the  sole  survivor,  unless  there  is  some- 
thing in  the  will  or  codicil  which  modified 
the  ordinary  meaning  of  the  unambiguous 
terms  of  the  sixth  clause  of  the  will.  There 
is  certainly  nothing  In  the  will  which  has  a 
tendency  to  make  such  modification.  Accord- 
ing to  its  terms,  there  was  no  trust  provision 
remaining  to  be  executed  after  the  deaths 
of  the  wife,  daughter,  and  three  of  the  sons ; 
and  the  trust  terminated  by  force  of  its  limi- 
tation when  George,  the  last  son  but  one, 
died 

But  it  is  said  by  the  defendant  that  the  codi- 
cil tends  to  show  that  the  testator  modified 
the  sixth  clause  and  other  portions  of  the  will 
to  the  extent  of  postponing  until  Marlanna's 
death  the  time  when  the  estate  would  vest 
in  possession  in  Robert  absolutely,  and  the 
trust  would  terminate.  Referring  to  the 
terms  of  the  codicil,  It  is  noted  that  the  pro- 
vision for  Marlanna  is  only  the  right  to 
claim,  if  she  so  desires,  a  portion  not  exceed- 
ing one-third  part  of  "that  share  of  my  an- 
nual income  (after  its  division)  which  shall 
fall  to  the  lot  of  said  Robert" ;  such  portion 
being  payable  "at  the  same  time  that  the 
remainder  of  the  said  share  is  apportioned  to 
my  said  son  Robert,  and  the  other  shares  to 
the  other  recipients  provided  for."  The  share 
here  referred  to  obviously  is  "that  share" 
which  "after  division"  would  be  allotted  to 
Robert  under  the  fifth  clause  of  the  will. 
The  evidence  is  almost  conclusive  that  the 
codicil  was  Intended  simply  as  an  amend- 
ment of  this  clause  of  the  will.  It  modified 
that  clause  by  giving  to  Marlanna  during  life, 
provided  she  continue  to  be  the  wife  or  widow 
of  Robert,  the  right  to  claim  while  he  lived 
a  limited  portion  of  the  share  of  the  annual 
Income  allotted  to  him  under  the  clause,  and 
after  his  death  a  similar  portion  of  the  share 
he  was  receiving  at  the  time  of  his  death. 
In  the  latter  event,  the  son  or  sons  who  sur- 
vived Robert  would  receive  a  corresponding- 
ly less  portion  of  the  income.  The  codicil 
clearly  refers  to  a  state  of  facts  which  re- 
quires the  income  to  be  divided  into  shares 
and  to  be  apportioned  among  Robert  and  one 
or  more  other  sons— not  to  a  state  of  facts 
which  requires  it  to  be  paid  in  Its  entirety 
to  Robert  Its  language  cannot  be  applied  to 
the  latter  state  of  facts  without  ignoring  por- 
tions of  It,  and  giving  other  portions  a  mean- 
ing that  they  do  not  ordinarily  have. 

One  of  the  motives  which  induced  the  tes- 
tator to  make  the  provision  in  behalf  of 
Marlanna  was  the  "absence  of  dower  in  said 
Robert's  share  in  my  estate."  There  would 
be  such  "absence  of  dower"  In  her  behalf  in 
case  Robert's  share  was  only  that  provided 
for  by  the  fifth  clause  of  the  will.  In  con- 
sideration of  such  absence,  the  testator 
might  reasonably  be  expected  to  substitute 
some  provision  for  Marlanna's  benefit,  es- 
pecially in  view  of  his  appreciation  of  her 
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kindness  and  attention  to  him;  but,  if  he 
became  the  sole  surviving  son  and  inherited 
the  whole  estate  under  the  sixth  clause, 
Marlanna  would  be  entitled  to  "dower" 
(whatever  may  have  been  meant  by  the 
term)  in  the  estate  received  by  Robert  from 
the  testator.  In  that  event,  one  of  the  con- 
siderations for  making  the  special  provision 
contained  In  the  codicil  would  not  exist. 
There  is  nothing  in  the  will  or  codicil  which 
tends  to  show  that  the  testator  intended  to 
substitute  the  optional  and  precarious  right 
mentioned  In  the  codicil  for  Marianne's 
"dower"  right,  In  case  Robert  Inherited  the 
entire  estate.  There  is  an  equal  dearth  of 
evidence  tending  to  show  that  be  intended 
such  right  should  be  additional  to  her  dow- 
er rigbt  If  she  should  be  entitled  to  dower. 
It  would  be  absurd  to  suppose  that  a  provi- 
sion made  In  consideration  of  the  absence 
of  a  dower  right  was  intended  to  be  addi- 
tional to  that  right 

It  is  suggested  by  the  defendant  that,  "for 
some  reason  not  disclosed,  the  testator  evi- 
dently thought  that  Robert  could  not  surely 
be  relied  upon  to  provide  for  his  wife  out  of 
his  Income."  The  only  ground  for  this  sug- 
gestion is  the  fact  that  the  provision  of  the 
codicil  in  Marianna's  behalf  was  made.  The 
will  contains  abundant  evidence  that  the 
testator  had  implicit  confidence  in  the  abili- 
ty and  integrity  of  his  sons.  In  the  very 
clause  of  the  will  under  consideration  (fifth), 
he  devised  the  residue  of  his  estate  to  them 
"and  to  their  survivors  or  survivor,  to  have 
and  to  hold  the  same  to  them"  upon  the 
trusts  before  mentioned.  He  provided  that 
their  personal  bond  alone  should  be  required 
for  the  faithful  discharge  of  their  duties; 
and  he  empowered  them  to  sell  and  convey 
the  real  estate  situated  outside  this  state 
and  the  stocks  belonging  to  the  estate,  and 
to  reinvest  the  proceeds  according  to  their 
best  judgment  and  discretion.  Under  these 
provisions,  Robert,  as  the  survivor  of  the 
sons,  would  be  sole  trustee  In  case  there  was 
occasion  for  a  continuance  of  the  trust,  and 
It  would  be  his  duty  to  administer  that  por- 
tion of  it  In  favor  of  Marlanna  if  it  con- 
tinued. If  the  testator  distrusted  his  son 
with  respect  to  the  performance  of  his  mar- 
ital duties  to  his  wife,  he  would  not  be  like- 
ly to  make  It  possible  for  the  son  to  become 
trustee  to  administer  a  provision  made  to 
alleviate  such  failure  of  duty.  The  absence 
of  a  provision  in  the  will  for  the  appointment 
of  a  substitute  or  co-trustee  in  such  case  Is 
weighty  evidence  that  no  distrust  of  the  kind 
suggested  existed.  It  may  be  remarked,  in 
passing,  that  the  appointment  of  the  defend- 
ant as  trustee  has  no  bearing  upon  the  ques- 
tion under  consideration.  It  is  altogether 
more  reasonable  to  believe  that  the  codicil 
was  made  to  give  Marlanna  a  substitute  or 
consideration  for  the  "dower  right"  which 
she  would  not  have  If  Robert's  only  interest 
In  the  estate  was  that  derived  under  the  fifth 
clause  of  the  will,  than  to  believe  that  the 


testator  questioned  Robert's  faithfulness  to 
his  marital  obligations. 

Another  reason  suggested  by  the  defend- 
ant for  the  continuance  of  the  trust  is  the 
alleged  fact  that  it  would  be  necessary  if 
the  testator's  widow  or  daughter  was  alive. 
Without  considering  whether  the  trust  would 
continue  in  such  case,  It  Is  sufficient  to  say 
that,  if  it  would,  it  does  not  follow  that  the 
testator  intended  it  should  continue  for  Ma- 
rianna's benefit  also.  That  would  depend 
upon  whether  there  was  any  trust  provision 
in  her  behalf  remaining  to  be  executed. 

The  conclusion  Is  that  according  to  the 
testator's  intention,  as  expressed  in  the  will 
and  codicil,  the  provision  made  for  Marlanna 
in  the  codicil  was  to  be  operative  only  so 
long  as  Robert  was  receiving  a  share  of  the 
annual  Income  under  the  fifth  clause  of  the 
will,  and,  In  case  of  his  death  while  receiv- 
ing a  share,  so  long  as  she  remained  his 
widow.  As  Robert  has  become  the  sole  sur- 
viving son,  and  the  testator's  widow  and 
daughter  are  dead,  the  fifth  clause  of  the 
will  has  ceased  to  operate,  and  the  sixth 
clause  has  become  effective  to  its  full  ex- 
tent There  are  no  trust  provisions  in  the 
will  or  codicil  remaining  to  be  executed,  and 
the  trust  terminated  upon  Robert's  becoming 
the  sole  surviving  son,  without  regard  to 
the  election  of  himself  and  wife.  This  con- 
clusion renders  It  unnecessary  to  consider 
any  of  the  other  questions  raised  in  the  case 
or  discussed  in  the  briefs  of  counsel. 

There  should  be  a  decree  for  the  plain- 
tiffs. 

WALKER  and  BINGHAM,  JJ.,  concurred. 
PARSONS,  C.  J.,  and  YOUNG,  J.,  were  of 
the  opinion  that  the  testator  intended  the 
trust  should  continue  so  long  as  Marlanna 
lived. 


(US  Pa.  M) 
QUINN  v.  PENNSYLVANIA  R.  CO. 

(Supreme   Court    of   Pennsylvania.     June   25, 
1907.) 

Appeal— Whin   Lies  —  Ihixbxocutoby  Ob- 
deb. 

Where,  in  an  action  against  a  railroad 
company  to  recover  for  an  alleged  Illegal  dis- 
crimination in  the  distribution  of  cars,  a  rale 
on  defendant  to  produce  distribntion  sheets  is 
made  absolute,  an  appeal  will  not  lie  from  the 
order  before  judgment  is  rendered  against  de- 
fendant by  default  on  such  rule,  as  provided  by 
Act  Feb.  27,  1798,  as  such  order  is  interlocutory. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  371.] 

Appeal  from  Court  of  Common  Pleas, 
Clearfield   County. 

Action  by  John  Qulnn  against  the  Pennsyl- 
vania Railroad  Company  to  recover  for  an 
alleged  wrongful  discrimination  in  the  dis- 
tribution of  cars.  From  an  order  making 
the  rule  to  produce  papers  absolute,  defend- 
ant appeals.     Appeal  quashed. 

From  the  record  it  appeared  that  the 
plaintiff,  after  Issue  had  been  joined,  obtaln- 


Digitized  by  VjOOQIC 


950 


67  ATLANTIC  REPORTER. 


fffc 


ed  a  rnle  on  the  defendant  to  show  cause 
why  certain  distribution  sheets  should  not 
be  produced  for  his  Inspection  In  advance 
of  the  trial.  This  rule  was  taken  In  ac- 
cordance with  the  act  of  February  27,  1796 
<3  Smith's  Laws,  p.  303),  which  is  as  fol- 
lows: "The  Supreme  Court  and  several  courts 
of  common  pleas  In  this  state  shall  have 
power  In  any  action  depending  before  them, 
on  motion,  and  upon  good  and  sufficient 
cause  shown,  by  affidavit  or  affirmation,  and 
due  notice  thereof  being  given,  to  require 
the  parties,  or  either  of  them,  to  produce 
books  or  writings  In  their  possession  or 
power,  which  contain  evidence  pertinent  to 
the  issue;  and  if  either  party  shall  fall  to 
comply  with  such  order,  and  to  produce  such 
books  or  writings,  or  to  satisfy  said  courts 
why  the  same  is  not  in  the  party's  power 
so  to  do,  It  shall  be  lawful  for  the  said 
courts,  if  the  party  so  refusing  shall  be  a 
plaintiff,  to  give  Judgment  for  the  defendant 
as  in  cases  of  nonsuit,  and  If  a  defendant, 
to  give  Judgment  against  him  or  her  by  de- 
fault, as  far  as  relates  to  such  parts  of  the 
plaintiff  or  plaintiff's  demands,  or  the  de- 
fendant or  defendant's  defense,  to  which  the 
books  or  papers  of  the  party  is  alleged  to  ap- 
ply." The  court  made  the  rule  absolute, 
and  the  defendant  forthwith  took  an  appeal 
alleging  the  order  as  error. 

Argued  before  PELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Thomas  H.  Murray,  John  O.  Johnson,  and 
Geo.  Stuart  Patterson,  for  appellant  David 
L.  Krebs,  Patterson  &  Gleason,  and  A.  M. 
Llverlght,  for  appellee. 

BROWN,  J.  Error  was  committed  In  mak- 
ing this  order,  but  we  cannot  now  correct 
It.  The  order  was  an  interlocutory  one,  and 
the  appeal  from  it  must  be  quashed.  Logan 
et  al.  v.  Pennsylvania  Railroad  Co.,  132  Pa. 
408,  19  Atl.  137.  For  refusal  to  comply  with 
it  the  penalty  will  not  be  attachment  for 
contempt,  but  the  statutory  one  of  Judgment 
by  default  for  the  plaintiff.  Until  such 
Judgment  is  taken  the  defendant  cannot  be 
harmed  by  the  court's  order  to  produce  the 
daily  distribution  sheets.  If  It  should  be 
taken,  on  appeal  from  it.  In  reversing  it,  our 
reasons  will  be  given  why  the  order  should 
not  have  been  made. 

Appeal  quashed. 


(219  Fa.  83) 

BOLTON   et  al   v.    CENTRAL   PENNSYL- 
VANIA TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

Trial  —  Instructions  —  Refebence  to  Evi- 
dence. 

In  an  action  for  personal  injuries,  where 
the  defense  charges  exaggeration  of  injuries,  and 
the  medical  evidence  is  conflicting,  an  instruc- 
tion referring  specifically  to  the  interest  of 
plaintiff  and  on  the  weight  of  the  evidence  is 
proper ;  but  it  is  sufficient  If  the  judge  instruct 
the  jury  as  to  their  duty  in  considering  the 


weight  of  evidence  and  die  credibility  of  tie 
witness. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  46.  Trial,  K  499-502.] 

Appeal  from  Court  of  Common  Pleas.  Dau- 
phin County. 

Action  by  Edwin  G.  Bolton  and  others 
against  the  Central  Pennsylvania  Traction 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

Wolfe  tc  Bailey,  for  appellant  C  H.  Berg- 
ner,  for  appellees. 

PER  CURIAM.  It  was  conceded  by  the 
defendant  at  the  trial  that  the  conductor  had 
negligently  started  the  car  while  the  plaintiff 
was  getting  off.  As  said  by  the  judge  In  his 
charge:  "The  real  question  In  the  case  is: 
What  were  the  injuries,  if  any,  which  the 
plaintiff  received?"  These  were  claimed  to 
be  bruises  on  the  elbow,  the  back,  and  the 
knee,  only  the  last  being  at  all  serious  or 
continuing,  and  their  existence  resting  on  the 
testimony  of  plaintiff  herself,  supported  to 
some  extent  by  that  of  one  of  the  doctors.  On 
the  other  side  was  rather  a  strong  array  of 
medical  testimony  that  her  knee  was  not  in- 
jured at  all  and  her  leg  had  all  Its  normal 
sensation  and  action.  The  defendant  present- 
ed a  point  for  charge  that  "it  is  the  duty  of 
the  Jury,  in  considering  the  relative  value  at- 
taching to  the  testimony  of  the  witnesses  in 
this  case,  to  bear  hi  mind  that  the  plaintiffs, 
Mrs.  Bolton  and  her  husband,  have  a  direct 
and  pecuniary  Interest  in  the  outcome  of  the 
case,"  to  which  the  judge  answered:  "That 
we  affirm.  Of  course,  gentlemen  of  the  jury, 
the  credibility  of  the  witnesses  is  for  you. 
You  are  to  determine  their  credibility  from 
the  manner  of  their  testifying,  from  the  In- 
herent probability  of  their  statements,  and 
from  any  matter  that  may  suggest  itself  to 
you  as  throwing  light  upon  the  credibility  of 
the  witnesses  not  only  of  the  plaintiff  and  her 
husband,  but  of  all  the  witnesses;  those  on 
the  part  of  the  plaintiff  and  those  on  the 
part  of  the  defendant"  And  a  further  point, 
that  "the  unanimous  testimony  of  the  four 
medical  witnesses,  Drs.  Stevens  and  Hamil- 
ton, Drs.  Ellenberger  and  Ooover — the  last 
two  called  by  the  court — being  that  there  is 
no  evidence  of  a  present  injury  to  Mrs.  Bol- 
ton, or  of  a  permanent  injury,  except  that 
furnished  by  her  own  statements  and  to 
some  extent  by  Dr.  Best,  such  testimony 
should  not  be  lightly  disregarded  by  the  ju- 
ry," was  answered:  "To  that  we  say,  gentle- 
men of  the  Jury,  you  will  consider,  as  we 
have  already  said,  the  testimony  of  these 
physicians  who  examined  the  plaintiff.  You 
will  consider  the  circumstances  under  which 
the  examination  took  place,  the  character  of 
the  examination,  and  the  conclusions  reached 
by  the  physicians,  and  we  Bay  to  you  that 
the  weight  which  ought  to  be  attached  to 
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the  opinions  they  have  given  is  entirely  for 
you.  You  are  to  consider  how  far  they  may 
be  relied  upon  and  what  weight  shall  be 
given  to  them  In  the  determination  of  the 
case.  We  have  no  right  to  say  to  you  that 
you  are  to  consider  the  testimony  of  one  wit- 
ness as  more  weighty  than  the  testimony  of 
another.  The  credibility  of  the  witnesses, 
the  weight  of  the  evidence,  1b  entirely  for 
yon." 

In  a  case  of  this  character,  resting  so  large- 
ly on  the  plaintiff's  own  testimony,  and  where 
the  defense  charges  simulation,  or  at  least 
gross  exaggeration  of  Injuries,  It  would  be 
quite  proper  for  the  judge  to  refer  specifically 
to  the  subject  of  interest  in  the  witness,  and 
to  dwell  somewhat  on  the  weight  of  the  other 
evidence;  but  he  was  not  bound  to  do  so. 
The  case  was  necessarily  for  the  jury,  and 
having  given  them  correctly  the  general  rules 
on  the  subject  it  was  not  error  to  go  no  fur- 
ther. If  the  jury  rendered  an  unsatisfactory 
verdict,  the  remedy  was  a  new  trial. 

Judgment  affirmed. 

(219  Pa.  19) 

BRANDMEIER  et  al.  v.  POND  CREEK 
COAL  CO. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

1.  Estoppel— Silence. 

A  married  woman  died  seised  of  land  un- 
derlaid with  coal,  leaving  husband  and  children 
surviving.  After  her  death  the  husband  leased 
the  coal  as  if  it  were  his  own.  The  lessee,  be- 
fore making  improvements,  discovered  the  true 
state  of  the  title.  Held,  that  the  lessee  could 
not,  after  making  the  improvements,  claim  that 
the  children  were  estopped  from  denying  the 
lease  because,  with  constructive  notice  of  the 
record,  they  allowed  the  improvements  '  to  be 
made,  where  the  children  acted  on  the  belief 
that  their  mother  had  left  a  will  devising  the 
land  in  question  to  the  father. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §i  264-285.] 

2.  Cubtest— When  Right  Exists. 

A  husband  cannot  be  tenant  by  curtesy  of 
bis  wife's  estate  in  reversion  or  remainder  ex- 
pectant on  an  estate  of  freehold,  unless  such 
estate  is  ended  during  coverture. 

SEd.  Mote.— For  cases  in  point,  see  Cent  Dig. 
.  15,  Curtesy,  §5  20-30.] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Frederick  Brandmeier  and  oth- 
ers against  the  Pond  Creek  Coal  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  MESTREZAT,  POTTER,  and  EL- 
KIM,  JJ. 

J.  Q.  Creveling  and  D.  L.  Rhone,  for  ap- 
pellant. Edmund  G.  Butler  and  Daniel  Kline, 
for  appellees. 

BROWN,  J.  Barbara  Brandmeier  was  the 
owner  of  the  40  acres  of  land  In  dispute,  by 
deed  from  David  Dean,  dated  May  10,  1862, 
and' duly  recorded.  She  died  intestate  June 
16,  1893,  seised  of  this  land,  and  left,  sur- 


viving her,  a  husband,  Ludwlg  Brandmeier, 
and  five  children,  Frederick,  Mary,  John,  Su- 
san, and  Elizabeth.  Elizabeth  was  married 
to  George  Fernau,  and  died  since  her  mother's 
death  and  before  that  of  her  father,  Intestate, 
childless,  and  leaving  her  husband  to  survive 
her.  Ludwig  Brandmeier  remarried,  and  on 
January  15,  1896,  executed  a  lease  for  21 
years  of  all  the  coal  under  the  40-acre  tract, 
that  belonged  to  his  wife,  and  a  60-acre  tract 
adjoining,  which  belonged  to  him,  to  A.  Jud- 
son  Lathrope  et  al.,  the  predecessors  in  title 
of  the  Pond  Creek  Coal  Company,  the  pres- 
ent appellant  Ludwlg  Brandmeier  died  April 
10,  1903.  At  the  time  he  executed  the  lease 
to  Lathrope  et  al.,  the  records  showed  that 
the  title  to  the  40-acre  tract  was  In  Bar- 
bara Brandmeier,  and  failed  to  show  any 
conveyance  or  devise  of  the  property  by  her 
to  any  one.  Shortly  after  the  lease  was 
made,  and  before  any  improvements  were 
placed  upon  the  premises,  Lathrope,  one  of 
the  lessees,  had  acquired  actual  knowledge 
that  the  title  was  in  Mrs.  Brandmeier,  and, 
with  such  knowledge,  the  subsequent  opera- 
tions were  started  and  carried  on.  This  state- 
ment taken  from  the  opinion  overruling  the 
motion  for  a  new  trial,  Is  the  subject  of 
one  of  the  unseemly  criticisms  of  the  trial 
judge  by  counsel  for  the  appellant  This 
criticism  Is  not  only  unseemly,  but  utterly 
Inexcusable,  for  Lathrope  testified  that  short- 
ly after  the  lease  was  made  he  learned  from 
the  deed  to  Mrs.  Brandmeier  Itself  that  the 
property  was  hers.  His  testimony  as  to 
this  was  as  follows:  "Q.  And  at  the  time 
you  discovered  this  you  bad  not  opened  any 
mine?  A.  No,  sir;  we  had  done  a  lot  of  prov- 
ing. Q.  You  bad  not  built  a  breaker?  A. 
No,  sir.  Q.  You  had  not  made  the  improve- 
ments? A.  No,  sir."  Frederick  Brandmeier 
and  Mary  Mills,  the  appellees,  were  affected 
with  constructive  notice  of  the  recorded  title 
in  their  mother,  but  they  had  reason  to  be- 
lieve she  had  left  a  will  devising  It  to  their 
father.  This  clearly  appears  from  the  testi- 
mony. Upon  obtaining  actual  knowledge 
that  the  property  belonged  to  them,  the  ap- 
pellees, with  promptness,  consulted  counsel, 
gave  notice  of  their  claim  to  the  appellant 
and  also  to  the  executor  and  trustee  under 
their  father's  will,  forbidding  him  to  accept, 
as  trustee,  any  royalties  for  coal  mined  from 
the  40-acre  tract  and  from  the  testimony  it 
seems  that  no  such  royalties  were  knowing- 
ly received  by  him.  Before  this  suit  was 
brought  two  of  the  four  surviving  children 
of  Barbara  Brandmeier,  John  and  Susan, 
formally  ratified  the  lease  made  by  their 
father,  with  the  same  effect  as  If  they  had 
been  parties  to  It 

One  of  the  defenses  made  by  the  appellant 
is  that  the  appellees  are  estopped  by  their 
conduct  from  contesting  the  coal  lease  made 
by  their  father  of  the  40-acre  tract  owned 
by  their .  mother.  Their  conduct  Is  alleged 
to  have  been  active  assistance  in  opening  and 
operating  the  mine  and  other  encouragement 
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by  them  which  mislead  the  appellant  and  Its 
predecessors  in  title  to  their  great  Injury. 
As  to  this  defense,  In  the  opinion  overruling 
the  motion  for  a  new  trial,  It  Is  said :  "Even 
though  the  fact  of  Mary  Mills'  coverture  be 
disregarded,  there  was  no  proof  of  any  con- 
duct, whether  of  act,  word,  or  silence,  on  the 
part  of  the  plaintiffs  or  either  of  them,  by 
which  the  defendant  or  its  predecessors  were 
misled  to  their  injury.  Both  parties  had 
access  to  the  public  records,  had  equal  op- 
portunity to  know  what  they  contained,  and 
were  equally  affected  with  constructive  no- 
tice that  the  title  to  the  40-acre  tract  was  in 
Barbara,  and  not  In  Ludwig,  Brandmeler. 
The  failure  of  the  children  to  notify  the 
defendant  or  Its  predecessors  of  what  they 
were,  in  law,  presumed  to  know,  and  what, 
in  fact,  they  had  an  equal  opportunity  with 
the  plaintiffs  to  ascertain,  was  not  the  fail- 
ure to  perform  a  duty,  was  not  such  silence 
as  would  amount  to  fraud  and  raise  an  es- 
toppel Moreover,  the  testimony  shows  that 
It  was  common  talk  In  the  family  that  Bar- 
bara Brandmeler  had  devised  the  land  to  her 
husband,  and  that  the  children  so  believed. 
This  fact,  If  It  be  a  fact,  is  comparatively 
unimportant,  however,  being  merely  a  cumu- 
lative circumstance  to  rebut  an  Inference  of 
fraudulent  silence  which  could  not  be  prop- 
erly drawn  In  any  event  from  the  other  evi- 
dence in  the  case.  Nor  Is  there  any  proof  of 
positive  misleading  acts  on  the.  part  of  either 
plaintiff,  which  were  relied  upon  by  the  de- 
fendant or  those  .under  whom  they  claim, 
and  by  which  they  were  Induced  to  change 
their  position  for  the  worse."  Our  examina- 
tion of  the  testimony  has  led  us  to  the  same 
conclusion,  and  to  a  further  one  that  the 
appellant  cannot  raise  the  question  of  es- 
toppel arising  from  the  conduct  of  the  appel- 
lees during  the  lifetime  of  their  father. 
Though  they  had  constructive  notice  that 
the  title  to  the  land  was  In  their  mother,  and 
may  have  actually  known  this,  they  did  not 
have  actual  knowledge  until  after  their  fa- 
ther's death  that  it  belonged  to  them  and 
their  brother  and  sister,  for  from  the  talk  In 
the  family  they  believed  their  mother  had 
willed  It  to  their  father.  But  this  was  not 
so  with  Lathrope,  one  of  the  original  lessees, 
through  whom  the  appellant  claims  title. 
Shortly  after  the  lease  was  executed  he  got 
Into  his  hands — for  he  so  testifies — the  deed 
to  Barbara  Brandmeler,  and  then  learned 
that  the  property  belonged  to  her.  He  knew 
she  was  dead,  but,  without  making  any  fur- 
ther Inquiry  from  her  children,  or  any  one 
else,  as  to  the  right  of  her  surviving  husband 
to  make  the  lease,  be  and  his  associates,  not 
having  up  to  that  time  opened  a  mine  or 
made  any  improvements,  proceeded  to  do  so, 
and  we  are  now  asked  to  say  that,  though  the 
appellant  and  Its  predecessors  In  title  had 
full  knowledge  that  Ludwig  Brandmeier  could 
not  execute  a  lease  that  would  affect  the 
rights  of  his  wife's  children  in  the  property, 
two  of  them,  the  appellees,  are  estopped  by 


their  alleged  conduct  during  their  father's 
lifetime.  The  doctrine  of  estoppel  Is  not  in 
the  case.  Under  the  undisputed  facts  the 
lessees  could  have  had  no  mistaken  opinion 
about  their  rights  under  the  lease  of  the  40- 
acre  tract  before  they  began  operations  on 
it,  but,  on  the  contrary,  knew  exactly  what 
they  had  acquired  from  the  tenant  by  cur- 
tesy. Their  exact  knowledge  was  superior 
to  that  of  the  appellees ;  but  If  the  real  truth 
had  been  known  to  both,  or  if  their  means  of 
knowledge  had  been  equal,  there  would  be  no 
estoppel.  Knouff  v.  Thompson,  16  Pa.  357; 
Hill  et  al.  v.  Epley  et  aL,  31  Pa.  331;  Woods 
v.  Wilson,  37  Pa.  379;  Bright  v.  Allan,  203 
Pa.  394,  63  Atl.  251,  93  Am.  St  Rep.  769. 

Another  position  assumed  by  the  appel- 
lant la  that  the  lease  from  Ludwig  Brand- 
meler contains  a  warrant  for  quiet  enjoy- 
ment, and  the  appellees,  having  taken  assets 
under  his  will,  are  bound  by  his  covenant. 
The  lease  contains  no  express  warranty,  and 
the  court  below  was  of  opinion  that  there  was 
no  Implied  one  under  the  act  of  May  28, 1715 
(1  Smith's  Laws,  p.  94;  Stewart's  Purdon, 
1172).  Whether  there  was  an  implied  war- 
ranty we  need  not  decide,  for,  even  If  there 
was,  there  Is  nothing  in  the  testimony  to  show 
that  the  appellees  ever  received  assets  from 
their  father's  estate,  or  made  any  election 
to  receive  the  same  that  commits  them  to  the 
lease.  On  July  18,  1903,  a  little  more  than 
three  months  from  his  death,  the  appellant 
had  notice  that  the  heirs  of  Barbara  Brand- 
meier claimed  the  40-acre  tract  W.  G. 
Thomas,  Its  president,  so  testifies.  On  the 
31st  of  the  same  month  the  first  payment  for 
royalties  was  made  to  the  executor  of  Ludwig 
Brandmeler.  He  was  called  as  a  witness  by 
the  appellant  and  testified  that  when  the 
check  was  given  him  for  royalties  he  said 
he  would  not  accept  royalty  for  any  coal 
mined  from  the  40-acre  tract  and  was  as- 
sured that  the  check  was  for  coal  mined  from 
the  60-acre  tract  He  further  testified  that 
he  had  not  paid  anything  to  the  appellees 
from  their  father's  estate.  In  view  of  this 
there  Is  no  merit  in  this  second  defense. 

By  direction  of  the  court  the  verdict  ren- 
dered In  favor  of  the  plaintiffs  was  for  an 
undivided  fourth  of  the  land  to  each,  sub- 
ject to  any  Interest  or  estate  of  George  Fer- 
nau.  Elizabeth,  the  wife  of  George  Fernau, 
died  before  her  father,  and  her  husband  ac- 
quired no  title  as  tenant  by  the  curtesy  In 
her  interest  in  the  land.  Under  the  English 
law,  to  entitle  the  husband  to  his  curtesy  the 
wife  must  have  been  seised  in  fee  and  In 
deed,  and  not  merely  In  law  of  the  state  of 
Inheritance,  and,  if  there  was  an  outstand- 
ing title  for  life,  the  husband  could  not  be 
tenant  by  the  curtesy  of  his  wife's  estate 
In  reversion  or  remainder,  unless  the  partic- 
ular estate  ended  during  coverture.  And  it 
is  Still  the  general  rule  of  law  that  there 
must  be  an  entry  during  coverture  to  enable 
the  husband  to  claim  tenancy  by  the  curtesy. 
4  Kent  29;  Mercer's  Lessee  v.  Selden,  42 
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U.  S.  37,  11  L.  Bd.  88.  In  this  state,  while 
actual  seisin  of  the  wife  during  coverture 
is  not  necessary,  to  entitle  the  husband  to 
claim  by  curtesy,  the  right  to  recover  Im- 
mediate possession  of  the  estate  during  cov- 
erture must  exist,  and  the  husband  cannot 
be  tenant  by  the  curtesy  of  his  wife's  estate 
In  reversion  or  remainder  expectant  on  an 
estate  of  freehold  unless  the  estate  is  ended 
during  coverture.  Chew  v.  Commissioners  of 
Southwark,  5  Rawle,  160;  Hitner  v.  Ege,  23 
Pa.  305;  Buchanan  v.  Duncan,  40  Pa.  82; 
Williams  v.  Baker  and  Wife,  71  Pa.  476. 

As  George  Fernau  acquired  no  right  as 
tenant  by  the  curtesy,  so  much  of  the  ver- 
dict as  recognizes  It  is  to  be  treated  as  sur- 
plusage, and  upon  return  of  the  record  judg- 
ment is  directed  to  be  entered  generally  for 
the  plaintiffs. 


(219  Pa.  42) 

In  re  LOOTER'S  ESTATE.    (No.  1.) 

Appeal  of  RATHFON. 

(Supreme  Court  of  Pennsylvania.  June  25, 1907.) 

Courts — Orphans'  Court— Jurisdiction. 

The  orphans'  coort  has  no  jurisdiction  over 
a  claim  against  the  decedent's  estate,  based  on 
his  negligence  and  malfeasance  while  president 
of  a  trust  company,  where  it  is  not  shown  that 
he  personally  received  any  money  as  a  result 
of  his  conduct. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §§  469-474.] 

Appeal  from  Orphans'  Court,  Lancaster 
County. 

In  the  matter  of  the  estate  of  Charles  B. 
Locher,  deceased.  From  an  order  dismissing 
exceptions  to  adjudication,  J.  H.  Rathfon,  re- 
ceiver of  the  City  Savings  Bank  &  Trust 
Company,   appeals.    Affirmed. 

Argued  before  MITCHELL,  G.  X,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

William  H.  Keller,  John  E.  Malone,  and 
John  A.  Ooyle,  for  appellant  W.  D.  Hensel, 
W.  R.  Brlnton,  and  Burr,  Brown  &  Lloyd, 
for  appellee. 

POTTER,  J.  Charles  H.  Locher,  the  de- 
cedent was  at  the  time  of  his  death,  October 
13,  1904,  president  of  the  City  Saving  Fund 
&  Trust  Company  of  Lancaster.  Three 
months  later  the  trust  company  was  found  to 
be  Insolvent  Its  doors  were  closed,  and  J.  H. 
Rathfon,  the  appellant,  was  appointed  its  re- 
ceiver. Upon  the  audit  of  the  account  of  the 
administrators  of  the  estate  of  Charles  H. 
Locher,  the  receiver  presented  a  claim  for 
$188,819.35,  being  the  amount  of  loss  which 
It  was  claimed  had  been  sustained  by  the 
trust  company  on  certain  loans  made  by 
Locher  as  president  from  the  funds  of  the 
company  to  a  partnership  of  which  he  was  a 
member,  and  to  his  son,  and  to  two  corpora- 
tions in  which  he  was  largely  Interested.  It 
Is  claimed  that  these  loans  were  made  with- 
out the  knowledge  or  approval  of  the  board 
of  directors;  that  the  parties  to  whom  the 
loans  were  made  were  all  Insolvent;  that  the 
security   taken   was    insufficient;    that   the 


transactions  were  a  fraud  upon  the  trust 
company;  and  that  the  decedent  should  be 
held  personally  liable  for  the  loss  upon  the 
loans  thus  improperly  made  by  him.  The  re- 
ceiver also  presented  a  claim  for  $24,412.50 
for  loss  sustained  by  the  trust  company,  by 
reason  of  the  fact  as  alleged,  that  the  de- 
cedent while  president,  without  the  knowl- 
edge, consent  or  approval  of  the  board  of 
directors,  sold  bonds  and  securities  owned  by 
him  to  the  company  at  prices  which  were 
grossly  exorbitant  and  far  above  their  mar- 
ket value.  The  orphans'  court  held  that  it 
had  no  jurisdiction  to  pass  upon  the  claims, 
saying  in  its  opinion:  "The  gist  of  the  con- 
tention Is  that  the  decedent  was  guilty  of 
malfeasance  in  office,  and  ought  to  be  held 
responsible  In  damages,  which  may  be  cor- 
rect; but  if  so,  the  wrong  forum  has  been 
selected  In  which  to  thresh  It  out  The  de- 
cedent may  have  been  a  tort-feasor,  but  he 
neither  made  nor  Indorsed  any  of  these  notes, 
nor  have  the  proceeds  of  any  of  them,  as  in 
other  cases,  been  traced  to  his  account  If 
he  was  guilty  of  tortious  or  criminal  acts, 
they  must  first  be  investigated  by  a  court  of 
competent  jurisdiction  before  exceptant  can 
appeal  to  us  for  help.  There  Is  no  restric- 
tion of  the  powers  of  this  court  within  its 
jurisdiction,  but  the  subjects  of  Its  jurisdic- 
tion are  restricted.  Actions  ex  delicto  must 
be  wrestled  with  In  other  courts.  After 
damages  have  been  liquidated,  when  there  is. 
a  Judgment  on  a  verdict  it  may  be  certified 
to  this  court  and  participate  In  a  distribu- 
tion. The  verdict  of  a  jury,  however,  first 
is  necessary.  A  tort-feasor  cannot  be  de- 
prived of  his  common-law  right  of  a  trial  by 
Jury."  Exceptions  were  filed  by  the  receiver 
to  this  action  of  the  orphans'  court  and  from 
the  decree  dismissing  the  exceptions  the  re- 
ceiver has  taken  this  appeal. ' 

It  Is  urged  upon  behalf  of  the  appellant  that 
Locher,  by  means  of  the  loans  In  question, 
misappropriated  the  money  of  the  trust  com- 
pany,, and  that  a  constructive  contract  there- 
fore arose  for  the  return  by  him  of  the  mon- 
ey thus  taken  from  the  company.  But  it 
does  not  appear  from  the  testimony  that  the 
proceeds  of  the  loans  in  question  passed  into 
the  possession  of  the  decedent.  The  loans 
may  have  been  negligently  made,  the  dece- 
dent may  have  been  liable  in  tort  for  the  neg- 
ligent performance  of  his  duties  as  president 
but  It  does  not  appear  from  the  evidence  that 
he  benefited  individually  by  the  transaction. 

Counsel  for  appellant  contends  that  the 
tort  of  the  decedent  may  be  waived,  and  his 
estate  held  liable  upon  a  constructive  con- 
tract to  make  good  the  funds  lost  to  the 
trust  company  through  the  neglect  or  mis- 
conduct of  the  decedent.  This  might  be  true 
If  the  money  had  been  received  by  the  de- 
cedent as  a  result  of  the  tort  But  no  au- 
thority has  been  cited  which  supports  the 
suggestion  that  recovery  may  be  had  upon 
an  implied  promise  to  pay  damages  caused 
by   the  negligence   of   the   defendant.    The 


Digitized  by 


Google 


954 


67  ATLANTIC  REPORTER 


(P«- 


claim  of  the  appellant  to  recover  In  this  case 
Is  based  entirely  upon  the  wrongful  acts  of 
tbe  decedent,  due  proof  of  which  must  be 
made  In  the  appropriate  forum.  Under  the 
settled  practice,  actions  for  torts  are  not 
within  the  jurisdiction  of  the  orphans'  court 
Tbe  appellant  In  this  case  does  not  stand  as 
a  creditor,  with  tbe  right  to  require  the  ful- 
fillment of  an  obligation  or  a  contract  As 
Judge  Hanna  said  In  Robinson's  Estate,  6 
Wkly.  Notes  Cas.  352,  the  orphans'  court  has 
simply  "to  pass  upon  the  claims  of  creditors 
of  the  decedent  and  make  distribution  among 
the  heirs  or  legatees.  If  a  claimant  stands 
In  any  other  position,  he  must  proceed  in 
another  forum."  Even  In  a  proceeding  to  en- 
force specific  performance  of  a  contract  for 
the  sale  of  land  made  by  a  decedent  tbe  or- 
phans' court  cannot  make  a  decree  against 
the  representatives  of  tbe  vendor  for  an 
amount  overpaid  by  tbe  vendee.  Ake  8e 
Feay's  Appeal,  74  Pa.  116.  Nor  does  It  have 
jurisdiction  to  settle  complicated  accounts  be- 
tween a  claimant  and  a  decedent  Such  an 
account  can  only  be  adjudicated  In  a  court 
of  general  jurisdiction.  Miller  v.  Fulton,  206 
Pa.  596,  56  Atl.  74.  This  court  said,  by 
Justice  Gordon,  In  Fuller's  Appeal,  98  Pa. 
584,  that  the  orphans'  court  "exceeded  its 
jurisdiction  in  attempting  to  try  and  dispose 
of  a  question  involving  at  most  only  the 
breach  of  a  contract  made  by  tbe  appellant 
with  the  decedent  in  his  lifetime."  It  must 
be  remembered,  too,  that  in  the  claims  which 
the  receiver  of  the  trust  company  urged  upon 
the  court  the  liability  was  of  a  secondary 
nature.  It  was  for  the  payment  of  notes 
made  by  other  parties,  who  were  in  default 
and  it  was  for  an  amount  sufficient  to  make 
good  only  that  which  the  trust  company  may 
not  be  able  to  realize  from  the  makers  of  the 
notes,  who  are  "primarily  liable.  We  agree 
with  the  view  of  the  court  below  that  the  or- 
phans' court  was  without  jurisdiction  to  de- 
termine the  liability  of  the  decedent  for  the 
claims  as  presented,  founded  upon  bis  al- 
leged tortious  acts. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  af- 
firmed. 


(219  Pa.  46) 

in  re  LOCHER'S  ESTATE.    (No.  2.) 

(Supreme  Court  of   Pennsylvania.    June  25, 
1907.) 

1.  Administbatobs  —  Accounting  —  Case  or 
Assets. 

Where  administrators  of  an  estate,  instead 
of  selling  bonds  for  cash,  exchange  them  for 
stock  of  a  corporation  which  proves  worthless, 
they  are  properly  surcharged  with  the  loss. 

2.  Same— Subcjiahging. 

An  administrator  of  an  insolvent  estate 
paid  a  note  of  the  decedent  with  his  own  money, 
and  redeemed  stock  pledged  as  collateral,  know- 
ing the  same  to  be  worthless,  and  thereafter  re- 
paid himself  from  the  funds  of  the  estate.  Held 
that  he  was  properly  surcharged  with  the  wrong- 
ful payment  of  the  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  1623.] 


8.  Appeai>-Review— Findings. 

A  finding  of  fact  by  an  auditing  Judge  that 
an  administrator  could  have  sold  stock  at  a 
particular  price  is  a  finding  of  fact  to  be  set 
aside  only  on  manifest  error. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  4006.] 

4.  Administbatobs  —  Compensation  —  Neg- 
ligence. 

Where  administrators  are  guilty  of  gross 
negligence,  and  sacrifice  the  securities  by  dis- 
advantageous sales,  and  fail  to  deposit  large 
sums  of  money  in  the  bank,  they  are  entitled  to 
no  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  I  2132.] 

Appeal  from  Orphans'  Court  Lancaster 
County. 

In  the  matter  of  estate  of  Charles  H. 
Locher,  deceased.  From  the  decree  dismiss- 
ing exceptions  to  adjudication,  David  R. 
Locher  and  Lila  Reno  Locher  appeal.  Af- 
firmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Reynolds  D.  Brown,  W.  U.  Hensel.  and 
W.  R.  Brinton,  for  appellants.  William  H. 
Keller,  John  E.  Malone,  and  John  A.  Ooyle, 
for  appellee. 


POTTER,  J.  This  is  an  appeal  by  tbe  ad- 
ministrators of  Charles  H.  Locher,  deceased, 
from  the  decree  of  the  orphans'  court  dis- 
missing exceptions  filed  by  them  to  the  ad- 
judication of  their  account  In  which  they 
were  surcharged  to  the  extent  of  $26,007.15. 

The  first  assignment  of  error  complains 
of  a  surcharge  of  $8,145.75,  being  tbe  amount 
unaccounted  for,  of  the  value  of  certain 
bonds  of  the  Eastern  Milling  &  Export  Com- 
pany, which  were  owned  by  the  decedent  In 
his  lifetime,  and  by  him  loaned  to  his  son, 
David  R.  Locher,  one  of  the  administrators. 
Tbe  bonds  were  of  the  par  value  of  $25,000, 
but  their  actual  value  at  the  time  of  dece- 
dent's death,  as  fixed  by  the  dividend  paid  by 
the  receiver  of  the  company,  was  a  little 
over  32  per  cent  of  their  par  value,  or  $8,- 
153.75.  The  evidence  does  not  show  any  def- 
inite contract  made  by  decedent  with  refer- 
ence to  the  disposition  of  these  bonds.  It 
does  appear  that  D.  R.  Locher  used  these 
bonds  belonging  to  the  estate  in  settlement 
of  a  purchase  which  he  made  of  certain  of 
tbe  mill  properties  formerly  belonging  to 
the  Eastern  Milling  &  Export  Company. 
These  bonds  were  assets  of  the  estate  In  the 
hands  of  the  administrators.  It  was  their 
plain  duty  to  convert  them  into  cash,  and 
this  they  could  have  done  by  collecting  the 
dividend  paid  by  tbe  receiver.  Instead  of 
doing  this,  and  without  permission  from  tbe 
court,  and  without  notice  to  the  creditors, 
they  entered  into  a  transaction  by  which  the 
bonds  were  exchanged  for  stock  of  the  Phil- 
adelphia Flour  Milling  Company,  which 
proved  to  be  practically  worthless.  Under 
these  circumstances,  we  have  no  doubt  what- 
ever that  tbe  administrators  are  liable  for 
the  value  of  the  securities  thus  misapplied 
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by  them.  There  wai  nothing  to  show  that 
the  estate  was  Interested  In  or  could  in  any 
way  have  benefited  by  the  transaction  of  D. 
R.  Locher.  The  sound  principle  is  stated 
in  Robinett's  Appeal,  36  Pa.  174, 189,  where 
Justice  Woodward  said:  "The  general  rule 
of  equity  as  stated  by  Judge  Story  In  Oliver 
v.  Piatt,  44  U.  S.  S33,  11  L  Ed.  622,  Is  that 
the  gain  made  by  the  trustee  by  a  wrongful 
application  of  the  trust  fund  shall  go  to  the 
cestui  que  trust,  and  all  the  losses  shall  be 
borne  by  the  trustee.  This  principle  was 
substantially  recognized  and  applied  in  Cal- 
laghan  v.  Hall,  1  Serg.  &  R.  241,  Wiley's  Ap- 
peal, 8  Watts  ft  S.  244,  and  In  Bmeret's  Es- 
tate, 2  Pars.  Eq.  Cas.  195."  And  after  dis- 
cussing the  authorities  the  rule  stated  is  ex- 
pressly adopted  as  the  law  of  Pennsylvania. 
And  in  Norris's  Appeal,  71  Pa.  106,  125, 
Judge  Paxson  said  In  an  opinion  approved 
by  this  court:  "It  is  a  well-settled  rule  that 
where  a  trustee  speculates  with  the  trust 
funds,  he  may  be  held  to  profit  or  Interest,  at 
the  option  of  the  cestui  que  trust — profits,  If 
the  investment  has  been  successful,  and  In- 
terest if  it  has  been  disastrous.  In  no  event 
will  the  trustee  be  allowed  to  make  a  profit 
out  of  the  trust  fund.  The  law  holds  out 
no  inducements  to  trustees  to  so  misapply 
the  estate.  He  may  lose,  but  he  cannot  make 
by  so  doing."  The  first  assignment  of  er- 
ror Is  overruled. 

The  question  raised  by  the  second  assign- 
ment of  error  relates  to  a  surcharge  of  $5,- 
143.90,  being  the  difference  between  the 
price  of  $50  a  share  realized  by  the  adminis- 
trators on  the  sale  of  the  stock  of  the  Lan- 
caster Electric  Light,  Heat  &  Power  Com- 
pany, and  the  price  of  $75  a  share  which  it 
was  held  by  the  auditing  judge  should  have 
been  obtained  for  this  stock.  The  interest 
of  the  decedent  In  the  company  was  ascer- 
tained to  be  26  unincumbered  shares  and  a 
one-third  interest  In  685  shares  which  were 
pledged  to  the  City  Trust  Company  as  col- 
lateral for  a  loan.  All  of  this  stock  was  sold 
at  private  sale  by  the  administrators  at  $50 
a  share,  Its  par  value.  The  auditing  Judge 
finds  as  a  matter  of  fact  that,  if  the  admin- 
istrators had  made  proper  efforts,  they  could 
have  sold  the  stock  for  at  least  $75  per  share, 
and  he  surcharged  them  with  the  difference 
between  that  figure  and  the  price  which 
they  actually  obtained.  Under  the  familiar 
rule  that  the  finding  of  an  auditing  Judge, 
or  an  auditor,  upon  a  question  of  fact,  Is  en- 
titled to  as  much  weight  as  the  verdict  of  a 
jury,  and  will  be  set  aside  only  for  manifest 
error,  we  see  no  reason  whatever  for  inter- 
ference with  this  finding. 

The  third  assignment  complains  of  a  sur- 
charge of  $9,017.50,  being  the  amount  paid 
to  the  Union  Trust  Company  of  Philadelphia 
In  settlement  of  a  note  of  the  decedent.  The 
note  was  secured  by  stock  of  the  City  Saving 
Fund  ft  Trust  Company  of  Lancaster,  of 
which  decedent  was  president  at  the  date  of 


his  death,  October  13,  1904.  His  son,  David 
R.  Locher,  one  of  the  accountants,  succeeded 
him  as  president  of  the  company.  It  appears 
from  the  evidence  that  on  or  about  January 
6, 1905,  the  state  bank  examiner,  after  an  ex- 
amination of  the  affairs  of  the  company,  in- 
formed Mr.  Locher  that  the  surplus  of  the 
trust  company  was  entirely  wiped  out,  and 
its  capital  impaired,  If  not  also  wiped  out, 
and,  that  In  view  of  the  loans  to  himself  and 
to  other  family  connections  and  Interests  of 
the  deceased  president,  he  would  have  to 
protect  the  bank.  Mr.  Locher  replied  that 
he  thought  he  could  raise  $100,000  within  a 
week,  without  disturbing  the  assets  of  the  In- 
stitution, and  the  bank  examiner  allowed 
him  a  week  to  negotiate  along  that  line.  His 
efforts  were  unsuccessful,  and  on  January 
21st  the  trust  company  closed  its  doors,  and 
a  receiver  was  appointed.  Its  stock  proved 
to  be  worthless.  Meanwhile,  on  January 
14th,  D.  R.  Locher  paid  to  the  Union  Trust 
Company  the  amount  of  the  decedent's  note 
and  interest,  and  redeemed  the  stock  of  the 
City  Saving  Fund  and  Trust  Company,  which 
had  been  pledged  as  collateral.  From  the 
standpoint  of  the  Interest  of  the  estate,  no 
reason  appears  for  this  action.  Payment  of 
this  note  was  made  by  Mr.  Locher  not  with, 
money  of  the  estate,  but  with  his  own  funds, 
which  he  afterwards  replaced  by  payment  to 
himself  at  various  times  from  the  funds  of 
the  estate.  The  auditing  Judge  surcharged 
the  accountants  with  the  full  amount  of  the 
note  thus  paid,  but  allowed  them  a  dividend 
as  creditors  of  the  estate;  the  dividend  so 
allowed  being  $805.91.  Where  the  adminis- 
trator of  an  insolvent  estate  pays  a  note  of 
the  decedent  in  full,  he  Is  properly  to  be  sur- 
charged with  the  amount  of  the  wrongful 
payment  If  the  collateral  attached  to  the 
note  had  been  worth  more  than  the  amount 
loaned  on  its  security  to  the  decedent,  it 
would  have  been  the  duty  of  the  administra- 
tors to  redeem  the  collateral  for  the  purpose 
of  obtaining  the  surplus  value;  but  In  the 
present  case  Mr.  Locher,  the  active  account- 
ant, was  president  of  the  trust  company  whose 
stock  constituted  the  collateral,  and  he  must 
be  presumed  to  have  had  knowledge  of  its  en- 
tire lack  of  value.  Only  a  few  days  before 
the  note  was  paid,  he  had  been  informed  by 
the  bank  examiner  that  the  surplus  fund  of 
the  trust  company  was  gone,  and  its  capital 
greatly  impaired,  and  at  the  time  he  was 
vainly  endeavoring  to  raise  funds  to  make 
good  the  impairment.  A  week  later  the  trust 
company  went  into  the  hands  of  a  receiver. 
There  was  certainly  no  reason  apparent  why 
in  the  interest  of  the  estate  this  note  should 
have  been  paid  in  full,  secured,  as  it  was, 
only  by  the  stock  of  a  failing  corporation. 
In  addition  Is  the  fact  that  the  note  was  not 
paid  with  the  money  of  the  estate,  but  with 
accountant's  own  money,  which  was  repaid 
after  the  failure  of  the  trust  company  from 
the  funds  of  the  estate.    We  think  that  ac- 
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countants  were  properly  surcharged  In  this 
respect 

In  the  fourth  assignment  of  error  com- 
plaint is  made  of  the  refusal  of  commissions. 
The  accountants  claim  ?3,700  as  compensa- 
tion, and  the  court  surcharges  them  with  the 
full  amount,  holding  that  by  reason  of  mis- 
management of  the  estate  all  right  to  com- 
pensation had  been  forfeited.  The  reasons 
for  so  holding  are  set  forth  at  length  in  the 
opinion  dismissing  the  exceptions  to  the  ad- 
judication, and  are  summed  up  by  the  state- 
ment that  "the  conduct  of  these  administra- 
tors does  not  exhibit  that  care,  prudence,  and 
good  faith  which  the  law  demands."  The 
facts  recited  in  the  opinion  are  sufficient  to 
justify  the  action  of  the  court.  As  Justice 
Dean  said,  In  Hart's  Estate,  203  Pa.  496,  501 ; 
58  Atl.  370,  872:  "Taking  the  facts  as  the 
court  states  them,  and  as  the  evidence  de- 
veloped them,  it  may  well  say :  'Enough  has 
been  shown  to  warrant  the  disallowance  of 
all  compensation.'  In  fact,  It  warranted  no 
other  than  a  disallowance  of  all  compensa^ 
tlon.  The  personal  regret  for  the  trustee's 
conduct  should  not  have  moved  the  court  to 
shrink  from  the  Judicial  decree  which  logical- 
ly followed  the  finding  of  facts — one  refusing 
him  all  compensation.  In  the  real  sense  of 
the  word,  it  is  not  the  Infliction  of  a  'pen- 
alty,' for  there  is  another  court  better  adapt- 
ed both  in  its  procedure  and  Judgment  to  that 
end.  In  the  orphans*  court,  It  is  simply  a 
refusal  to  reward  him  as  for  doing  well  that 
which  he  has  done  ill.  That  he  did  not  In- 
tentionally wrong  his  cestui  que  trust  is  im- 
material on  the  question  of  compensation. 
If  they  have  suffered  by  his  neglect  and  mis- 
management, he  has  no  claim  in  law  or  equity 
to  be  paid  for  that  sort  of  management."  As 
far  back  as  Stehman's  Appeal,  5  Pa.  413, 
this  court  said:  "Compensation  to  trustees 
Is  allowed  in  this  and  our  sister  states  as  the 
reward  of  faithful  execution  of  the  trust  con- 
fided. Integrity,  Industry,  intelligence,  and 
enlightened  activity  in  the  trustee  are  the 
qualities  which  command  reward.  To  com- 
pensate sloth,  Ignorance,  reckless  confusion, 
and  procrastinating  delay,  by  which  the  In- 
terests of  the  cestui  que  trust  are  Impaired, 
instead  of  being  promoted,  would  be  to  pre- 
vent the  very  object  our  system  has  In  view 
In  allowing  compensation  to  trustees,  by  of- 
fering a  premium  to  incapacity  or  dishon- 
esty." In  the  present  case  the  manner  in 
which  the  securities  of  the  estate  were  dealt 
with  by  the  accountants,  and  the  lack  of 
prudence  displayed  In  exposing  them  to  sale 
under  disadvantageous  circumstances,  the  ap- 
parent disregard,  or  the  sacrifice  In  some  in- 
stances, of  the  Interests  of  the  estate,  the 
careless  way  In  which  the  cash  was  kept  and 
the  failure  to  deposit  large  sums  In  bank — 
all  these  matters  taken  together,  as  indicating 
the  character  of  the  services  rendered,  seem 
to  justify  the  action  of  the  court  below  In 
refusing  to  allow  commissions  to  the  account- 
ants. 


The  appeal  Is  dismissed,  at  the  cost  of  ap- 
pellants, and  the  decree  of  the  orphans'  court 
Is  affirmed. 


(218  Pa.  636) 
MUNOY  ELECTRIC  LIGHT,  HEAT  ft  POW- 
ER CO.  et  al.  v.  PEOPLE'S  ELECTRIC 
LIGHT,  HEAT  ft  POWER  CO.  et  al. 

(Supreme  Court  of   Pennsylvania.     June  25, 
1907.) 

Municipal  Gobpobations  —  Lighting  Con- 

tbacts— Vazidity. 

General  Borough  Act  April  3,  1851,  S  2 
(P.  L.  320),  empowered  boroughs  to  light  the 
streets.  Act  May  20,  1891  (P.  L.  90),  gave 
boroughs  a  right  to  manufacture  electricity  for 
the  supply  and  use  of  the  inhabitants  of  the 
boroughs.  Held,  that  these  acts  gave  a  bor- 
ough power  to  contract  with  an  electric  light 
company  by  which  the  latter  acquired  an  exclu- 
sive franchise  for  10  years  to  supply  the  bor- 
ough and  its  inhabitants  with  electric  light,  with 
the  right  of  the  borough  at  the  end  of  the  term 
to  purchase  the  plant  or  to  renew  the  contract 
for  another  term  of  10  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  Si  727,  851.] 

Appeal  from  Court  of  Common  Pleas,  Ly- 
coming County. 

Bill  by  the  Muncy  Electric  Light,  Heat  & 
Power  Company  and  Jennie  A.  Painter 
against  the  People's  Electric  Light,  Heat  ft 
Power  Company  of  Muncy  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

The  bill  alleged  that  the  Muncy  Electric 
Light,  Heat  &  Power  Company  was  incor- 
porated under  the  laws  of  the  state  of  Penn- 
sylvania in  1893,  for  the  purpose  of  fur- 
nishing light,  heat,  and  power  by  electricity 
in  the  borough  of  Muncy ;  that  by  Ordinance 
No.  89  of  the  borough  of  Muncy,  approved 
September  11,  1893,  and  the  proposition  re- 
ferred to  therein,  said  borough,  for  a  valu- 
able consideration,  granted  to  the  Muncy 
Electric  Light,  Heat  ft  Power  Company,  plain- 
tiff, the  exclusive  right  to  erect  poles  and  ex- 
tend wires  upon  the  highways  of  the  bor- 
ough; that  nevertheless  said  borough  on 
October  1, 1906,  passed  an  ordinance  granting 
to  the  People's  Electric  Light,  Heat  ft  Power 
Company  of  Muncy,  Pa.,  the  right  and  power 
to  erect  and  maintain  poles,  and  extend  Its 
wires  upon  the  highways  of  said  borough  for 
the  purpose  of  supplying  light,  heat,  and 
power  by  means  of  electricity  to  the  borough 
and  citizens  of  Muncy,  and  that,  in  pursuance 
of  such  authority,  said  People's  Electric 
Light,  Heat  &  Power  Company  were  planting 
their  poles  and  stringing  their  wires  on  the 
highways  of  the  borough,  and  prayed  for  an 
injunction  to  restrain  the  People's  Electric 
Light,  Heat  &  Power  Company,  defendant, 
from  exercising  its  corporate  functions  within 
said  borough.  The  borough  of  Muncy  and 
the  People's  Electric  Light,  Heat  ft  Power 
Company,  defendants,  filed  a  Joint  answer, 
and  denied  that  the  borough  of  Muncy  by 
virtue  of  said  borough  Ordinance  No.  89, 
dated  September  11,  1893,  or  by  any  agree- 
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ment,  granted  to  the  Muncy  Electric  Light, 
Heat  &  Power  Company,  plaintiff,  the  exclu- 
sive right  to  erect  poles  and  extend  Its  wires 
upon  the  public  highways  of  the  borough, 
or  that  any  consideration  for  such  exclusive 
right  passed  from  said  Muncy  Electric  Light, 
Heat  ft  Power  Company  to  said  borough. 
The  answer  further  averred  that  the  People's 
Electric  Light,  Heat  ft  Power  Company  was 
duly  chartered  under  the  laws  of  the  state 
of  Pennsylvania  on  October  23,  1906,  for  the 
purpose  of  the  manufacture  and  supply  of 
light,  heat,  and  power,  or  any  of  them,  by 
means  of  electricity  to  the  public  in  the  bor- 
ough of  Muncy;  that  by  virtue  of  an  ordi- 
nance of  the  burgess  and  town  council  of 
the  borough  of  Muncy  dated  October  1,  1006, 
the  People's  Electric  Light,  Heat  ft  Power 
Company  was  authorized  to  erect  its  poles 
and  extend  its  wires  upon  the  highways  of 
said  borough ;  and  that  said  People's  Electric 
Light,  Heat  ft  Power  Company  was  In  good 
faith  prosecuting  its  chartered  privileges 
when  arrested  by  injunction. 

The  following  Is  the  substance  of  the  opin- 
ion of  Hart,  P.  J.,  in  the  court  below : 

"(1)  That  the  ordinance  of  the  borough  of 
Muncy,  dated  October  1,  1906,  In  so  far  as 
the  same  purports  to  grant  to  the  People's 
Electric  Light,  Heat  ft  Power  Company  of 
Muncy,  Pa.,  or  to  any  person  or  persons  in 
Its  behalf,  authority  to  erect  and  maintain 
poles  and  extend  electric  wires  through  the 
streets,  alleys,  and  thoroughfares  for  the 
purpose  of  supplying  light,  heat,  and  power 
by  means  of  electricity  to  the  borough  and 
the  citizens  of  Muncy  and  vicinity,  is  declared 
null  and  void. 

"(2)  That  the  People's  Electric  Light,  Heat 
&  Power  Company  of  Muncy,  Pa.,  one  of  the 
defendants,  is  enjoined  and  restrained  from 
erecting  poles  or  extending  electric  light  wires 
in  the  streets,  alleys,  or  thoroughfares  of  the 
borough  of  Muncy  aforesaid,  for  the  purpose 
of  furnishing  light,  heat,  or  power  to  the  bor- 
ough and  citizens  of  Muncy,  until  September 
11,  1913,  the  date  of  the  expiration  of  the  con- 
tract entered  Into  between  the  said  borough  of 
Muncy  and  the  Muncy  Electric  Light,  Heat 
ft  Power  Company  of  Muncy,  Pa.,  dated  Sep- 
tember 11, 1893." 

Argued  before  MITCHELL,  C.  X,  and 
TELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

William  P.  Beeber  and  John  J.  Reardon, 
for  appellants.  Seth  T.  McCormick,  for  ap- 
pellees. 

MITCHELL,  C.  J.  By  General  Borough 
Act  April  3,  1861,  {  2  (P.  L.  320),  boroughs 
are  empowered  "to  light  the  streets,"  and 
this  has  been  expressly  held  to  Include  the 
power  to  contract  for  lighting  with  elec- 
tricity. Wade  v.  Oakmont  Borough,  165  Pa. 
479,  30  Ati.  969;  Seitzlnger  v.  Electric  Il- 
luminating Co.,  187  Pa.  539,  41  Ati.  454.  In 
the  former  case  the  contract  which  was  for 
seven  years  was  sustained,  though  the  stress 


of  the  attack  on  it  was  not  made  on  the 
length  of  the  time  but  on  the  increase  of  the 
borough  debt.  In  the  Seitzlnger  Case  It  was 
expressly  decided  that  the  contract  need  not 
be  limited  to  a  single  year.  By  the  act  of 
May  20,  1891  (P.  L.  90),  boroughs  have  the 
further  "right  to  manufacture  electricity  for 
commercial  purposes  for  the  supply  and  use 
of  the  Inhabitants  of  said  boroughs,  and 
may  introduce  the  arc  or  incandescent  elec- 
tric light  or  any  other  form  or  style  of  elec- 
tricity that  may  be  deemed  most  expedient 
and  desirable,  and  said  boroughs  may  enact 
such  ordinances  as  may  be  proper  and  neces- 
sary to  Introduce  and  supply  the  Inhabitants 
of  said  boroughs  who  may  desire  to  use  said 
electricity,"  etc.  Under  these  two  statutes, 
there  can  be  no  question  of  the  validity  of 
the  grant  to  the  Muncy  company  of  the 
franchise  to  erect  poles  and  wires  in  the 
streets  of  the  borough.  Indeed,  that  Is  not 
questioned.  But  the  proposition  made  to  the 
borough  council  in  behalf  of  the  company 
was  that  the  council  should  grant  a  franchise 
for  10  years,  with  the  right  of  the  borough 
to  purchase  the  plant  at  the  end  of  the  term, 
or  falling  that  to  renew  the  term  for  another 
10  years.  The  proposal  further  stated  that 
"the  franchise  will  consist  of  an  ordinance 
granting  the  exclusive  right  of  placing  poles 
and  wires  upon  all  streets  and  alleys,"  etc. 
The  council  passed  the  desired  ordinance, 
and  incorporated  the  exclusive  feature  In  It 
by  expressly  enacting  that  "the  proposal  of 
the  said  Muncy  Electric  Light,  Heat  &  Power 
Company  (a  copy  of  which  is  hereto  ap- 
pended) is  hereby  declared  to  constitute  a 
contract"  There  can  be  no  doubt  that  this 
was  a  contract  between  the  Muncy  company 
and  the  borough,  and  that  It  must  be  treated 
on  the  same  footing  as  a  contract  between 
individuals.  Jolly  v.  Monaca  Borough,  216 
Pa,  345,  65  Ati.  805.  But  it  Is  objected  that 
the  borough  had  no  authority  to  make  the 
franchise  exclusive,  and  It  is  said  that  there 
is  no  decision  In  Pennsylvania  sustaining 
such  a  grant  without  express  legislative  sancs 
tion.  This,  however,  does  not  present  any 
serious  difficulty. 

Both  companies,  parties  to  this  litigation, 
were  incorporated  under  the  act  of  May  8, 
1889  (P.  L.  136),  which  provides  that  "no 
company  which  may  be  incorporated  under 
the  provisions  of  this  act  shall  enter  upon 
any  street  in  any  city  or  borough  of  this 
commonwealth  until  after  the  consent  to 
such  entry  of  the  councils  of  the  city  or 
borough  In  which  such  street  be  located  shall 
have  been  obtained."  Neither  company, 
therefore,  had  any  rights  in  the  streets,  ex- 
cept by  the  borough's  consent  The  borough 
was  under  no  obligation  to  consent  at  all. 
It  might  have  built  its  own  light  plant  and 
refused  all  franchises  to  others.  Or  it  might 
have  granted  a  franchise  on  Its  own  terms 
and  conditions.  Allegheny  City  v.  Mlllvllle, 
etc.,  St  Ry.  Co.,  159  Pa.  411,  28  Ati.  202. 
And  what  the  borough  might  do  by  itself  It 
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might  do  by  contract  with  others.  That  Is 
what  it  did  here.  Instead  of  expending  the 
public  money  In  building  a  plant,  it  accepted 
the  offer  of  the  appellee  to  build  the  plant 
in  consideration  of  a  franchise  which  was  to 
be  exclusive  for  ten  years.  It  was  a  valid 
exercise  of  the  borough's  contractual  power, 
on  a  valid  consideration,  and  cannot  now  be 
rescinded  directly  or  indirectly  at  the  will 
of  one  party. 

This  is  a  clear  case  for  equity  jurisdiction. 
The  breach  of  contract  is  undeniable,  and  a 
suit  at  law  would  be  an  Inadequate  remedy, 
for  there  could  be  no  certain  or  satisfactory 
standard  for  the  measure  of  damages. 

Decree  affirmed. 


(as  Pa.  11) 

COMMONWEALTH  ex  rel.  CARSON,  Atty. 

Gen.,  v.  BROAD  STREET  RAPID 

TRANSIT  ST.  RY.  CO. 

(Supreme   Court   of   Pennsylvania.     June  25, 
1907.) 

1.  Street  Railroads— Use  of  Streets. 

Act  March  23,  1866  (P.  L.  299),  prohibiting 
the  laying  of  railway  tracks  on  Broad  street  in 
Philadelphia,  was  repealed  by  Act  June  7,  1901 
(P.  L.  514). 

2.  Same. 

Act  March  27,  1873  (P.  L.  435),  providing 
that  on  the  surrender  by  a  street  railway  com- 
pany of  its  claims  on  Broad  street,  Philadelphia, 
no  franchise  should  be  granted  thereafter  to  any 
street  railway  company  to  lay  its  tracks  on 
such  street  or  on  certain  other  streets,  was  re- 
pealed by  Act  June  7,  1901  (P.  L.  514). 

3.  Constitutional  Law— Legislative  Pow- 
ers. 

The  Legislature  cannot  grant  away  the 
state's  rights  of  eminent  domain  so  as  to  bind 
future  Legislatures. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  10,  Constitutional  Law,  §  49.] 

4.  Street  Railroads—  Franchises. 

Act  June  7, 1901  (P.  L.  514),  opened  Broad 
street  to  occupation  by  "any  railway  corpora- 
tion chartered  under  this  act,  or  by  any  com- 
pany which  had  abandoned  or  discontinued  the 
use  thereof."  Held,  that  the  Thirteenth  As 
Fifteenth  Streets  Railway  Company  which,  un- 
der the  Act  of  March  27,  1873  (P.  L.  435),  sur- 
rendered its  claims  to  lay  tracks  on  Broad 
street  on  consideration  that  no  other  street  rail- 
road should  be  permitted  to  do  so,  did  not,  under 
the  act  of  1891,  acquire  the  superior  right  to 
the  use  of  Broad  street,  but  the  privilege  of 
using  it  was  open  to  all  on  equal  terms. 

5.  Statutes— Title  of  Act. 

Act  June  7,  1901  (P.  L.  514),  amending 
prior  acts  relating  to  street  railway  companies, 
sufficiently  covers  a  provision  in  the  act  re- 
pealing Act  March  23,  1866  (P.  L.  299),  prohibit- 
ing the  laying  of  railway  tracks  on  Broad  street, 
Philadelphia. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Quo  warranto  by  the  commonwealth,  on 
the  relation  of  Hampton  L.  Carson,  Attorney 
General,  against  the  Broad  Street  Rapid 
Transit  Street  Railway  Company,  to  deter- 
mine its  rights  in  the  streets  of  the  city  of 
Philadelphia.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 


From  the  record  it  appeared  that  the  de- 
fendant company  was  incorporated  immedi- 
ately after  the  passage  of  the  act  of  June  7, 
1901  (P.  L.  514),  for  the  purpose  of  construct- 
ing a  surface  railway  on  Broad  street,  in 
the  city  of  Philadelphia.  Its  right  to  con- 
struct the  road  was  immediately  challenged  by 
a  bill  in  equity  filed  by  the  Thirteenth  & 
Fifteenth  Streets  Passenger  Railway  Com- 
pany, which  claimed  that  under  the  act  of 
March  23,  1866  (P.  L  299),  and  the  act  of 
March  27,  1878  (P.  L.  435),  It  bad  a  contract 
with  the  commonwealth  which  prohibited  the 
occupation  of  Broad  street  by  any  other 
company.  The  bill  was  dismissed,  and  an  ap- 
peal was  taken  to  the  Supreme  Court.  Sub- 
sequently the  Attorney  General  filed  a  sug- 
gestion for  quo  warranto. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Ellis  Ames  Ballard,  John  G.  Johnson,  and 
E.  O.  Michener,  for  appellant  M.  Hampton 
Todd,  Atty.  Gen.,  and  Blddle  &  Ward,  for 
appellees. 

MITCHELL,  a  J.  The  act  of  March  23. 
1866  (P.  L.  299),  is  entitled  "An  act  supple- 
mentary to  an  act  to  incorporate  the  city  of 
Philadelphia,  authorizing  the  Improvement  of 
Broad  street  In  said  city,"  and,  after  author- 
izing, empowering,  and  requiring  the  city  of 
Philadelphia  to  occupy  and  appropriate  Broad 
street  for  its  entire  length  as  a  public  drive, 
provides  (section  4)  that  upon  the  improve- 
ment of  the  said  street,  and  In  consideration 
of  the  payment  of  the  cost  thereof,  by  the 
owners  of  property  abutting  thereon,  "no 
person  or  persons  or  corporation  of  any  kind, 
nor  the  city  of  Philadelphia,  shall  at  any 
time  hereafter  be  authorized  or  empowered 
to  locate,  lay,  construct  or  maintain  any  rail- 
road, or  railway  tracks  or  other  obstructions 
prejudicial  to  the  uses  and  purposes  afore- 
said, along  or  upon  said  street  or  any  portion 
thereof."  The  question  in  the  present  case 
is  whether  this  provision  Is  repealed  by  the 
act  of  June  7,  1901  (P.  L.  514).  It  is  con- 
ceded by  the  learned  Attorney  General  that 
it  is  a  question  of  legislative  Intention,  not 
of  legislative  power. 

By  section  5  of  the  act  of  1901,  section  4  of 
the  act  of  1889,  as  amended  by  the  act  of 
1895,  is  amended  so  as  to  authorize  any  com- 
pany incorporated  under  the  act  of  1889  to 
abandon,  with  the  consent  of  the  local  au- 
thorities, any  portion  of  its  road,  and  then 
to  provide  that  (a)  "all  streets,  highways  and 
bridges,  or  parts  thereof,  the  use  and  occupa- 
tion of  which  is  thus  abandoned,  or  which 
shall  be  deemed  abandoned  as  hereafter  set 
forth";  and  (b)  "any  other  street,  highway, 
or  bridge,  or  part  or  parts  thereof,  the  use 
and  occupation  of  which  has  heretofore  been 
abandoned  or  discontinued";  or  (c)  "which 
is  only  in  temporary  use" ;  or  (d)  "which  is 
not  occupied  by  any  railroad  because  of  the 
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prohibition  contained  in  any  act  of  assembly 
or  any  ordinance  of  councils";  or  (e)  "be- 
cause of  any  contract  or  agreement  by  and 
between  any  railway  and  the  commonwealth 
of  Pennsylvania" ;  or  (f)  (any  agreement  be- 
tween) "any  railway  and  the  local  authorities 
of  any  city,  borough  or  township";  or  (g) 
(any  agreement  between)  "the  commonwealth 
and  any  of  the  citizens  thereof";  or  (h)  "be- 
cause of  any  ordinance  of  the  councils  of 
any  city,  borough  or  township" — may  "with 
the  consent  of  the  local  authorities  of  such 
city,  borough  or  township,  but  not  otherwise, 
be  occupied  and  used  by  any  railway  com- 
pany chartered  under  this  act  or  by  the  com- 
•  pany  which  has  abandoned  or  discontinued 
the  use  thereof."  The  general  scope  and  in- 
tent of  this  section,  heavily  beclouded  as  it 
is  by  superfluous  verbiage,  seem  to  be  to 
throw  open  to  occupation  by  new  corporations 
the  use  of  streets  not  already  actually  occu- 
pied, or  covered  by  valid  charter  rights  of  oc- 
cupation by  prior  corporations,  and  to  do 
this  by  the  removal  of  all  impediments  in 
the  way  of  the  new  corporations,  except 
those  arising  from  the  rights  of  prior  com- 
panies protected  by  the  settled  policy  of  the 
commonwealth  not  to  burden  streets  wltlt 
more  than  one  line  of  railroad.  Every  other 
kind  of  restriction  or  prohibition  by  which 
any  street  was  previously  barred  or  sup- 
posed to  be  barred  from  occupation  is  ap- 
parently designated  and  removed  by  the 
eight  specified  classes  thrown  open  by  the 
act  And  clauses  "d"  and  "e"  are  so  ex- 
actly applicable  to  the  prohibition  of  the 
act  of  1866  and  to  the  act  of  1873  (which 
will  be  discussed  further  on),  and  so  mani- 
festly not  directed  at  any  ordinary  or  fre- 
quent state  of  affairs,  that  It  is  impossible 
to  suppose  that  the  restrictions  of  these  acts 
were  not  in  contemplation  of  the  Legislature 
and  Intended  to  be  Included  within  the  provi- 
sions of  the  act.  The  learned  judge  below 
gave  great  weight,  and  rightly  so,  to  the 
presumption  against  repeals  by  implication, 
and  to  repeals  of  a  local  or  special  act  by  a 
later  act  on  a  general  subject  But  the  pre- 
sumption is  not  universally  controlling.  It 
is  a  question  of  legislative  Intent  If  the 
act  of  1901  had  provided  that  any  corpora- 
tion chartered  under  it  should  be  authorized 
with  the  consent  of  the  municipality,  etc., 
to  lay  its  tracks  on  any  street  not  actually 
occupied  or  authorized  to  be  occupied  by  a 
prior  corporation,  any  statute,  general  or 
special,  ordinance,  contract  with  the  com- 
monwealth, or  with  any  municipality  or  with 
any  other  corporation,  to  the  contrary  not- 
withstanding, there  could  be  little  question 
that  the  present  case  would  come  within  it 
But  in  effect  this  Is  just  what  the  act  does, 
certainly  as  to  the  cases  coming  within  any 
one  of  the  eight  specifically  enumerated  class- 
es. The  intent  to  authorize  the  occupation 
of  Broad  street  notwithstanding  the  act  of 
1866  is  too  plain  to  be  disregarded. 
The  next  question  Is  whether  the  statute 


is  constitutional.  Objection  is  made  that  If 
so  understood,  the  subject  is  not  expressed  in 
the  title,  Inasmuch  as  the  act  of  1866  is  a 
supplement  to  the  act  incorporating  the  city 
of  Philadelphia,  and  the  title  to  the  act  of 
1901  gives  no  Intimation  of  any  purpose  to 
affect  the  city's  charter  or  privileges.  But 
it  is  not  Indispensable  that  It  should  do  so. 
While  a  later  act  entitled  as  an  amendment 
or  supplement  gives  notice  without  further 
specification  that  it  may  contain  anything 
germane  to  its  principal,  yet  the  converse 
does  not  follow,  that  It  must  be  so  called  In 
order  to  affect  or  change  or  repeal  a  prior 
act.  The  best  informed,  most  careful,  and 
farseelng  legislator  cannot  always  foresee 
every  point  in  the  old  law  which  a  new  one 
may  affect  Hence  the  usual  legislative 
phrase  Is  that  all  laws  or  parts  of  laws-  In- 
consistent with  the  new  enactment  are  re- 
pealed, leaving  the  Inconsistencies  to  be  de- 
veloped by  experience  and  adjusted  by  the 
courts.  In  Sugar  Notch  Borough,  192  Pa. 
849,  43  Atl.  985,  It  was  said:  "The  restric- 
tions of  the  Constitution  upon  legislation 
apply  to  direct  legislation,  not  to  the  in- 
cidental operation  of  statutes  constitutional 
In  themselves  upon  other  subjects  than  those 
with  which  they  directly  deal."  And  to  the 
same  effect  Stull  v.  Reber,  215  Pa.  156,  64 
Atl.  419.  The  subject  of  the  act  of  1901  com- 
pendiously stated  Is  the  right  of  street  rail- 
way companies  to  occupy  streets,  and  It  is 
not  at  all  certain  that  if  that  had  been  the 
full  title,  it  would  not  have  been  sufficient 
to  cover  everything  in  the  act  though,  of 
course,  the  intent  to  repeal  the  local  act  of 
1866  would  not  have  been  so  plain.  But  the 
Legislature  dealing  with  that  general  sub- 
ject, and  giving  notice  of  its  intention  to  do 
so  by  calling  the  act  a  supplement  to  the 
general  act  of  1889  on  the  same  subject  was 
not  bound  to  go  into  particulars  in  the  title. 
But,  in  fact  it  did  so  by  enumerating  classes 
of  streets  authorized  to  be  occupied  in  such 
detail  as  to  indicate  as  already  discussed  the 
general  Intent  to  open  all  streets  not  already 
actually  occupied,  or  covered  by  a  valid  ex- 
isting right  of  occupation.  The  objection  to 
the  title  cannot  prevail. 

It  will  not  be  amiss  at  this  point  to  call 
the  attention  of  legislators  and  the  drafts- 
men of  statutes  to  the  growing  practice  of 
long  titles.  In  the  desire  to  conform  to  the 
constitutional  requirement  that  the  subject  of 
an  act  must  be  clearly  expressed  In  the  title, 
It  has  become  quite  usual  to  load  the  title 
with  details  that  have  no  proper  place  there, 
and  produce  certain  inconvenience  and  not 
improbable  danger.  "Expressio  unius  exclu- 
sio  alterlus."  Titles  which  mislead  are  even 
worse  than  those  which  merely  fall  to  Inform, 
and  the  enumeration  of  many  details  always 
incurs  the  danger  that  thereby  others  which 
would  have  seemed  cognate  and  germane 
may  have  been  meant  to  be  excluded.  In- 
stances are  not  wanting  in  the  legislation  of 
the  last  few  years  where  the  title  of  an  act 
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is  longer  and  more  complicated  than  the  act 
Itself,  and  a  point  is  not  beyond  proximate 
expectation  where  the  query  may  arise  wheth- 
er the  subject  of  an  act  can  be  "clearly" 
expressed  by  a  title  which  requires  more 
time  and  effort  to  comprehend  than  the  enact- 
ment itself.  It  has  always  been  held  that  the 
title  of  an  act  need  not  be  a  complete  Index 
to  its  contents.  The  time  has  come  to  say 
that  it  not  only  need  not,  but  ought  not 

This  discussion,  having  considered  and  de- 
cided the  points  raised  by  the  commonwealth, 
might  properly  end  the  opinion;  but  the 
learned  Attorney  General,  while  not  adopting 
in  behalf  of  the  state  the  arguments  of  the 
appellant  in  the  other  branch  of  the  case, 
Thirteenth  &  Fifteenth  Streets  Railway  Oo. 
t.  Broad  Street  Rapid  Transit  Co.,  67  Atl. 
801,  has  given  them  a  qualified  sanction 
which  makes  it  proper  to  devote  a  brief  no- 
tice to  them.  The  act  of  1866,  which  is  the 
foundation  of  all  branches  of  the  present 
controversy,  authorized  and  required  the  city 
of  Philadelphia  to  take  Broad  street  for  a 
public  drive,  and,  upon  that  being  done,  pro- 
vided that  thereafter  no  tracks  should  be 
placed  on  that  street  by  any  person  or  cor- 
poration. What  steps  the  city  of  Philadel- 
phia took  to  get  Broad  street  clear  do  not 
appear.  Antedating  the  act  of  1866,  the  Thir- 
teenth &  Fifteenth  Streets  Railway  Com- 
pany claimed  a  franchise  (arising  from  a 
merger  of  the  Navy  Yard,  etc.,  Company)  to 
lay  tracks  on  Broad  street,  and  was  proceed- 
ing to  do  so  when  It  was  enjoined  at  the  suit 
of  the  city,  and  pending  an  appeal  a  settle- 
ment was  made  resulting  In  the  passage  of 
the  act  of  March  27,  1878  (P.  L.  435),  by 
which  the  railroad  company  was  authorized 
to  surrender  its  asserted  rights  on  Broad 
street,  and,  "in  consideration  of  such  surren- 
der, no  franchise  or  privilege  to  construct  a 
track  or  tracks  or  any  artificial  tramway,  for 
the  conveyance  of  passengers  for  hire,  upon 
any  portion  of  said  Broad  street,  or  upon 
Thirteenth  or  Fifteenth  streets,  or  other  of 
said  company's  connections,  or  to  run  any 
cars  upon  any  part  of  said  routes,  shall  be 
hereafter  granted  to  any  person  or  person's,  or 
body  politic."  The  company  made  the  sur- 
render by  formal  agreement  with  the  state 
lodged  with  the  Secretary  of  the  Common- 
wealth at  Harrlsburg.  This  is  the  class  of 
streets  specified  in  clause  "e"  of  the  act  of 
1901  already  recited.  It  would  appear  that 
the  franchise  claimed  by  the,  railway  com- 


pany was  valid  at  least  until  taken  by  the 
city  under  the  act  of  1866,  and  the  injunction 
was  therefore  erroneously  issued.  Heston- 
ville,  etc.,  Pass.  R.  R.  Co.  v.  City  of  Philadel- 
phia, 89  Pa.  210.  But,  as  the  compromise 
was  made  while  the  matter  was  still  sub 
judice  and  in  doubt,  the  merits  of  the  original 
question  are  not  now  Involved.  In  addition 
to  the  argument  of  the  commonwealth  as  to 
the  intent  and  constitutionality  of  the  act  of 
1901,  It  is  now  argued  for  the  railway  com- 
pany that  the  act  of  1873  was  a  contract  with 
the  state  which  cannot  be  abrogated.  But  it 
is  conceded  that  one  legislature  cannot  grant 
away  the  state's  right  of  eminent  domain  so 
as  to  bind  future  legislatures.  In  re  Opening 
of  Twenty-Second  Street,  102  Pa.  108. 

It  is  farther  argued  that,  If  the  act  of  1873 
Is  repealed,  it  is  a  taking  of  private  property, 
to  wit,  a  franchise  for  another  private  fran- 
chise of  no  higher  degree.  But  no  franchise 
of  the  Thirteenth  &  Fifteenth  Streets  Com- 
pany on  Broad  street  is  taken.  It  had  none. 
What  it  formerly  had  was  surrendered,  and 
the  consideration  was  the  negative  one  of 
being  protected  from  the  rivalry  of  another 
company  on  that  street  This  consideration 
is  taken  by  eminent  domain,  but  provision 
is  made  for  compensation.  Moreover,  what  is 
a  higher  use  is  primarily  a  legislative  ques- 
tion, and,  if  the  Legislature  enacts  that  the 
positive  franchise  of  laying  tracks  on  a  street 
is  superior  to  the  negative  one  of  preventing 
them  from  being  laid,  the  courts  would  hard- 
ly be  justified  In  holding  such  enactment  so 
clearly  wrong  as  to  be  void. 

Lastly,  It  is  urged  that  if  the  act  of  1873 
is  repealed,  then  the  franchise  of  the  Thir- 
teenth &  Fifteenth  Streets  Company  on  Broad 
street  was  restored,  and  the  company  had 
two  years  to  put  It  in  operation  before  any 
other  company  could  obtain  a  new  franchise 
to  supersede  It  There  Is  a  degree  of  pro- 
priety and  Justice  In  this  claim  that  appeals 
strongly  to  our  sense  of  right  But  unfor- 
tunately the  law  is  not  so  written.  Broad 
street  was  barred  to  railway  tracks  of  any 
party  from  1873  to  1901.  The  act  of  1901 
opened  the  street  to  occupation  by  "any  rail- 
way corporation  chartered  under  this  act  or 
by  any  company  which  has  abandoned  or 
discontinued  the  use  thereof,"  but  it  gave  no 
preference.  The  privilege  was  open  to  all 
on  equal  terms,  and  prior  action  secured  the 
prior  right 

The  judgment  of  ouster  is  reversed,  and 
the  writ  Is  dismissed. 
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(8  Bel.  Ch.  ltt) 

EQUITABLE  GUARANTEE  ft  TRUST  00. 
et  al.  v.  KNOWLES  et  al. 

(Coart  of  Chancery  of  Delaware.    Sept  Term, 
1896.) 

1.  Fixtures  — Natube   and    Requisites   or 

CONVERSION     INTO     REALTY— MACHINERY. 

The  former  rule  that,  to  constitute  a  fix- 
ture aa  between  vendor  and  vendee,  or  mort- 
gagor and  mortgagee,  it  was  necessary  that  there 
should  be  such  annexation  to  the  freehold  that 
the  chattel  could  not  be  removed  therefrom  with- 
out injury  either  to  the  freehold  or  to  itself,  is 
no  longer  followed  in  the  case  of  machinery  and 
appliances  of  a  manufacturing  plant 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  23,  Fixtures,  f{  12,  13.] 

2.  Save. 

In  such  case  machinery  set  upon  the  free- 
hold by  the  owner  and  fixtures  erected  or  fasten- 
ed thereto  for  a  permanent  purpose,  or  as  an 
improvement  to  the  property,  enhancing  its 
value,  will  be  considered  a  fixture,  especially  if 
the  adaptation  of  the  means  to  the  end  is  shown 
to  be  appropriate,  as  being  indicative  of  a  de- 
sign to  incorporate  the  machinery  with  the  free- 
hold and  make  it  a  part  of  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  }f  32-41.] 

8.  Same  —  Between  Mortgagor  and  Mort- 
gagee. 

When  chattels  are  attached  to  the  freehold 
for  a  permanent  purpose,  and  are  adapted  to 
the  employment  or  business  to  which  the  real 
estate  is  devoted,  and  the  circumstances  indi- 
cate a  design  on  the  part  of  the  owner  of  the 
freehold  to  make  the  machinery  a  part  of  it,  the 
chattels  then  become  part  and  parcel  of  the 
freehold,  and  the  owner  of  the  land  himself  can- 
not detach  or  remove  them,  and  change  their 
character  back  into  personalty,  to  the  prejudice 
of  a  mortgage  creditor. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  $  12.] 

4.  Save— Machinery. 

The  rule  as  to  fixtures,  as  applied  to  ma- 
chinery moved  by  the  power  of  steam  or  water, 
has  been  greatly  extended  in  modern  times,  both 
in  England  and  America;  but  it  still  remains 
the  settled  law  that  machinery  and  implements 
in  a  cotton  or  woolen  mill,  although  necessary 
for  its  use  and  enjoyment  as  such,  and  although 
of  a  character  adapted  only  to  the  particular 
business  there  carried  on,  if  not  actually  at- 
tached in  some  manner  to  the  building,  or  to 
fixed  machinery,  by  belting  or  otherwise,  do  not 
pass  with  the  freehold. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  {  12.] 

3.  Save. 

In  cotton  and  woolen  mills  all  machinery 
actually  affixed  to  the  freehold,  although  only 
by  screws  or  bolts,  or  connected  with  it  by 
belts  or  bands,  passes  with  the  realty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  I  12.] 

6.  Save. 

With  the  corpus  of  fixed  machinery  passes 
all  that  properly  belongs  to  and  forms  an  inte- 
gral part  of  it  although  capable  of  being  de- 
tached and  used  elsewhere. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  5  12.] 

7.  Save. 

In  case  a  given  article,  from  its  nature  or 
ase,  is  part  of  a  fixture,  so  are  also  all  dupli- 
cates and  different  patterns  of  the  same,  used 
for  the  same  purpose,  although  one  only  may 
be  used  in  the  same  machine  at  a  time. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  23,  Fixtures,  i  12,] 
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a  Sake. 

In  woolen  and  cotton  mills,  and  probably 
in  most  other  mills,  there  are  certain  articles 
which  are  necessary  for  and  are  used  with  the 
fixed  machinery,  and  are  moved  by  and  with  it 
which  are  of  a  more  perishable  character,  are 
not  purchased  with  such  machinery,  require 
more  frequent  renewal,  and  are  not  integral 
parts  of  it  but  rather  belong  to  the  class  of 
findings  or  supplies,  and  do  not  pass  with  such 
fixed  machinery  as  part  of  the  freehold. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  i  12.] 

9.  Save. 

Articles  whereby  admitted  fixtures  are  con- 
nected with  the  freehold,  and  whereby  motion 
is  imparted  to  the  machinery,  as  shafting  and 
belting,  are  an  essential  and  integral  part  of 
the  freehold,  and  pass  with  It 

[Ed.  Note.— For  cases  in  point  see  Ceht  Dig. 
vol.  23,  Fixtures,  {  12.] 

10.  Save— Physical  Attachment. 

The  simple  criterion  of  physical  attachment 
is  so  limited  in  its  range  and  so  productive  of 
contradiction,  even  in  regard  to  fixtures  in 
dwellings,  to  which  it  was  adapted  before  Eng- 
land had  become  a  manufacturing  country,  that 
it  will  answer  for  nothing  else. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  {{  8,  9.] 

11.  Save. 

All  the  machinery  of  a  manufacturing 
plant  which  is  necessary  to  constitute  it  and 
without  which  it  would  not  be  such  a  plant,  if 
attached  to  the  freehold  in  any  manner  what- 
soever, whether  by  physical  annexation  or  being 
connected  with  the  power  which  moves  the  ma- 
chinery, or,  in  case  of  ponderous  articles  or 
machinery  of  immense  weight  by  mere  gravita- 
tion, are  fixtures,  and  must  pass  for  a  part  of 
the  freehold. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  g  12.1 

12.  Same— Character  Fixes  by  Contract  as 
Against  Mortgagee. 

While  the  character  of  a  chattel  used  in  a 
manufacturing  plant  and  connected  with  the 
freehold  may  be  fixed  by  contract  with  the  owner 
of  the  real  estate,  such  contract  cannot  affect 
the  rights  of  a  mortgagee,  or  of  an  innocent 
purchaser  without  notice  of  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  {  6.] 

13.  Same— Intent  in  Making  Annexation. 
Whether  the  machinery  and  appliances  of 

a  manufacturing  plant  are  to  be  considered  fix- 
tures depends  largely  upon  the  Intention  of  the 
owner  with  which  they  were  placed  in  the  build- 
ing, and  the  tendency  of  modern  cases  is  to  make 
this  Intention  the  primary  criterion;  but  the 
intention  contemplated  by  the  decisions  is  not 
an  undisclosed  purpose  of  the  owner,  but  the 
intention  made  manifest  by  his  act.  This  is 
necessarily  so,  because  it  is  an  intention  which 
determined,  not  merely  bis  own  rights,  but  those 
of  third  persons,  whose  rights  must  necessarily 
depend,  not  upon  the  secret  purposes  of  the 
owner,  but  upon  the  inference  to  be  drawn  from 
his  acts  and  the  surrounding  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fixtures,  §  3.] 

(Syllabus  by  the  Court.) 

Injunction  bill  by  the  Equitable  Guarantee 
'&  Trust  Company,  trustee,  and  another, 
against  Knowles  and  others.  Preliminary  In- 
junction granted,  and  on  the  day  of  the  entry 
of  the  order  therefor  the  cause  was  terminat- 
ed by  the  entry  by  consent  of  a  final  decree 
making  the  injunction  perpetual. 
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The  object  of  the  stilt  was  to  restrain  the 
respondents  from  selling  under  execution  cer- 
tain machinery  and  appurtenances  of  a  cot- 
ton and  woolen  factory  which  had  been  lev- 
led  upon  by  the  sheriff  as  personal  property 
under  executions  in  favor  of  the  other  re- 
spondents, who  were  judgment  creditors 
The  complainants  were  mortgagees,  who 
claimed  that  the  property  levied  upon  was  to 
be  classed  as  fixtures,  and  as  such  subject  to 
the  Hen  of  the  mortgages  as  part  of  the  real- 
ty. The  mortgages  expressly  enumerated 
"all  the  woolen  and  cotton  machinery,  looms, 
shafting,  and  boilers  that  might  then  or 
thereafter  be  placed  or  erected  on  or  within 
the  premises,"  but  there  was  no  claim  that 
the  mortgages  operated  as  chattel  mortgages 
under  the  statute,  and  they  were  not  execut- 
ed under  Its  provisions.  The  sole  question 
was  how  much  and  what  part  or  parts  of  the 
property  levied  on  could  properly  be  desig- 
nated as  fixtures  to  which  the  Hen  of  the 
mortgages  would  attach  as  part  of  the  real 
property  mortgaged.  The  first  mortgage  was 
made  to  Alfred  C.  Nowland,  as  trustee  for 
divers  persons  beneficially  interested  in  the 
debt  secured  by  it,  and  on  the  death  of  the 
trustee  the  complainant  corporation  was  ap- 
pointed In  his  stead.  It  was  also  alleged,  and 
not  controverted,  that  the  respondent  James 
O.  Knowles  was  otherwise  largely  indebted 
and  wholV  insolvent,  and  that  the  complain- 
ants had  uo  other  means  of  recovering  their 
debts  against  him,  except  from  the  proceeds 
of  the  mortgaged  property.  They  alleged  that 
the  machinery,  fixtures,  and  other  property 
levied  on,  and  the  sale  of  which  was  threat- 
ened, in  violation  of  their  rights,  constituted 
an  Important  and  essential  part  of  the  se- 
curity for  the  debts  due  to  the  complainants, 
and  that  if  the  same  were  removed  from  the 
premises  the  value  of  the  property  would  be 
impaired  and  greatly  diminished,  and  not 
sufficient  for  the  payment  of  the  debts,  or 
even  the  first  of  them.  The  prayer  for  specif- 
ic relief  was  for  an  injunction  to  restrain  the 
respondents  from  selling  or  removing  from 
the  mortgaged  premises  any  of  the  machin- 
ery, fixtures,  or  property  mentioned  or  de- 
scribed In  the  schedule  annexed  to  the  bill. 
A  preliminary  injunction  was  also  prayed  for. 

There  was  annexed  to  the  bill,  as  "Sched- 
ule A,"  an  enumeration  of  the  machinery,  fix- 
tures, and  property  which  the  complainants 
claimed  were  to  be  conside-  xl,  as  between 
mortgagor  and  mortgagee,  to  be  fixtures  with- 
in the  meaning  of  the  law  on  that  subject. 
For  convenience  of  reference  the  items  are 
numbered,  tbe  same  numbers  being  used  In 
the  affidavits.  Schedule  A.  Picker  room: 
CD  Wool  washer;  (2)  1  shoddy  picker;  (3) 
2  shoddy  pickers;  (4)  burr  picker;  (5) 
wool  picker;  (6)  duster;  (7)  shafting  and 
belting.  Lower  dye  house:  (8)  Whlzzer ;  (9) 
7  dye  tubs  and  screens.  Basement:  (10) 
Garnet  machine;  (11)  1  duster.  Lower  card 
room:  (12)  Four  sets  cards  and  mules;  (13) 
1  grinding  frame;  (14)  1  tool  rest;  (15)  shaft- 


ing and  belting;  16)  winder,  (17)  spools  and 
side-drawing  bobbins.  Spooling  room :  (18) 
Warp  mill.  Upper  card  room:  (19)  Four  sets 
cards  and  mules;  (20)  spools  and  side-draw- 
ing bobbins;  (21)  grinding  frame;  (22)  shaft- 
ing and  belting.  Engine  room:  (23)  Two 
main  driving  belts;  (24)  4  pumps;  (25)  dy- 
namo, lamps,  and  wiring.  Machine  shop: 
(26)  Lathe  and  tools.  New  weave  room :  (27) 
Two  twisters;  (28)  5  winding  frames;  (29) 
44  Goodyear  witches;  (30)  32  Knowles 
looms ;  (31)  shafting  and  belting.  Old  weave 
room:  (32)  Ninety- four  Goodyear  witches; 
(33)  18  Knowles  looms;  (34)  shafting  and 
belting;  (35)  100,000  bobbins.  Burling  room : 
(36)  Napper;  (37)  press;  (38)  lapper;  (39) 
shears;  (40)  shafting  and  belting;  (41)  burl- 
ing tables.  Filling  room:  (42)  Section  mill; 
(43)  shafting  and  belting;  (44)  measuring 
machine  and  table.  Drying  room:  (45) 
Ninyon  dryer;  (46)  warp  dryer;  (47)  warp 
splitter.  Beaming  room:  (48)  Six  beaming 
frames  complete;  (49)  200  sets  heddles;  (50) 
200  reeds.  Cloth  and  fulling  rooms:  (51) 
Baling  machine  and  counter;  (52)  4  fulling 
mills;  (53)  soap  tank;  (54)  whizzer;  (55)  1 
washer;  (56)  1  washer.  Upper,  dye  house: 
(57)  Four  warp  frames ;  (58)  1  cloth  dye  tub; 
(59)  14  warp  dye  tubs.  Upper  dye  house  and 
fulling  room:  (60)  Belting  and  shafting; 
(61)  fire  pump  and  hose.  Ware  room:  (62) 
Pulleys  and  machinery;  (63)  Brushing  ma- 
chine. 

The  respondent  William  G.  Knowles  ap- 
peared by  his  solicitors  and  filed  an  answer, 
submitting  himself  to  such  order  or  decree 
as  to  the  Chancellor  should  seem  proper. 
Tbe  respondent  James  E.  Mitchell  also  filed 
an  answer  disclaiming  any  knowledge  of  the 
matters  of  record  set  forth  in  tbe  bill,  other 
than  from  tbe  records  themselves,  and  ad- 
mitting his  interest  in  the  trust  mortgage 
mentioned  In  the  bill  to  the  extent  of  $3,000. 
He  also  admitted  tbe  truth  of  the  statements 
in  the  bill  respecting  the  Indebtedness  and 
Insolvency  of  the  respondent  James  G. 
Knowles.  He  also  admitted  the  levies  by  the 
sheriff,  but  was  "not  informed  that  the  said 
sheriff  levied  upon  any  fixtures  or  any  prop- 
erty embraced  In  or  covered  by  the  said 
mortgages  of  said  complainants,"  and  sub- 
mitted "himself  to  the  judgment  of  this 
court  as  to  what,  if  any,  articles  levied  upon 
under  said  writ,  issued  on  his  said  Judg- 
ment, are  embraced  in  and  covered  by  the 
said  mortgages  of  said  complainants."  He 
denied  "that  the  said  articles  levied  upon 
under  bis  said  writ  constitute  an  essential 
and  Important  part  of  tbe  security  of  the 
said  complainants,"  and  alleged  "that  all 
the  machinery,  In  the  schedule  attached  to 
the  said  bill  mentioned,  1b  machinery  made 
by  manufacturers  and  adapted  to  be  used 
in  any  suitable  building,  but  that  the  same 
was  not  made  with  any  particular  relation  to 
its  being  placed  In  the  said  manufactory 
of  the  said  James  G.  Knowles,  nor  was  the 
said  building  constructed  or  altered  to  adapt 
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the  same  to  the  use  of  the  said  machin- 
ery; that  the  said  machinery  may  be,  and 
in  fact  has  been,  moved  from  place  to 
place  in  the  said  building,  and  a  large  por- 
tion of  it  has  been  placed  in  the  said  build- 
ing within  the  last  few  years  and  since  the 
execution  of  the  said  mortgages;  and  that  the 
same  can  be  readily  removed  from  the  said 
building  and  used  in  any  other  manufactur- 
ing establishment  requiring  similar  machin- 
ery, and  is  not  fixtures,  but  the  personal 
property  of  the  said  James  G.  Knowles." 
The  Judgments  mentioned  in  the  bill  as  being 
held  by  William  O.  Knowles  were  char- 
acterized in  the  answer  of  the  respondent 
Mitchell  as  being  fraudulent  and  void. 

No  answer  was  filed  by  the  respondent 
James  6.  Knowles,  but  his  affidavit  was 
read  at  the  hearing  of  the  rule.  He  stated 
with  respect  to  the  machinery,  as  follows: 
"That  when  the  machinery  and  apparatus, 
mentioned  and  described  in  Schedule  A,  at- 
tached to  the  complainants'  bill  of  complaint, 
were  placed  in  the  said  mill  of  this  deponent, 
it  was  his  intention  that  the  same  should  re- 
main there  until  worn  out  or  replaced  by 
other  similar  machinery  and  apparatus. 
That  it  was  his  Intention,  when  making  the 
two  mortgages  mentioned  In  the  said  bill  of 
complaint,  that  the  said  mortgages  should 
cover  all  of  the  machinery  and  apparatus 
which  were  then  or  might  thereafter  be  plac- 
ed or  used  In  said  mill  for  the  manufacture  of 
cotton  or  woolen  goods,  and  in  pursuance  of 
such  intention  this  deponent  has,  ever  since 
the  making  of  said  mortgages,  carried  a 
line  of  Insurance  as  well  on  said  machinery 
and  apparatus  as  on  the  buildings  erected 
upon  said  premises,  which  was  made  payable, 
in  case  of  loss  by  fire,  to  the  said  mortga- 
gees." Deponent  In  his  affidavit  also  referred 
to  specific  parts  of  the  machinery  in  question, 
as  follows:  Nob.  10  and  11  "were  in  use,  and 
bolted  to  the  floor  in  the  room  above.  They 
were  taken  down  and  removed  from  that 
room,  and  placed  where  they  now  are,  with 
the  Intention  of  running  them  there.  They 
have  never  been  run  where  they  now  are. 
Before  they  can  be  run  where  they  now  are, 
stringers  will  have  to  be  placed  and  cemented 
in  the  floor,  and  the  machines  bolted  to  them, 
and  the  necessary  shafting  and  belting  pro- 
vided to  drive  them."  Of  No.  62  it  is  said: 
"These  are  parts  of  shafting  and  machin- 
ery (chiefly  for  cards  and  mules)  now  In  use 
in  the  mill.  Most  of  these  articles  were  pur- 
chased with  the  machines.  They  are  inter- 
changeable parts  of  the  machines,  and  are 
used  when  making  different  kinds  of  goods. 
While  the  mill  was  running  these  articles 
were  constantly  being  used  and  exchanged 
for  other  similar  parts  of  the  machines." 
No.  63  "was  in  use,  and  bolted  to  the  floor  In 
the  filling  room.  It  was  removed  from  there 
and  put  In  the  warehouse,  where  It  now  is, 
because  it  was  not  then  needed  for  the  goods 
then  being  made.  The  intention  of  this  de- 
ponent was  to  replace  It  in  the  mill,  and  use 


it  when  he  should  be  making  goods  which  re- 
quired it  When  In  use  It  would  be  screwed 
to  the  floor  and  driven  by  belting."  As  to 
No.  29,  "four  of  these  looms  which  are  not 
now  in  place  were,  until  a  short  time  before 
the  mill  shut  down,  in  place  and  screw- 
ed to  the  floor,  and  in  use  in  the  room  where 
they  now  are.  They  were  detached  and  set 
aside  merely  for  temporary  convenience,  to 
make  way  for  some  other  machinery;  but 
It  was  the  Intention  of  this  deponent,  as  soon 
as  the  mill  should  be  started  again,  to  put 
them  in  place  In  the  same  room,  screw  them 
to  the  floor,  and  use  them  as  before  the  mill 
stopped.  The  mill  was  shut  down  last  May, 
and  has  not  been  running  since." 

Affidavits  were  filed  both  in  support  of  and 
against  application  for  an  injunction;  one 
counter  affidavit  filed  by  the  respondent  Mit- 
chell being  made  by  himself.  The  complain- 
ants' affidavits  described  the  property  levied 
upon  by  the  sheriff,  against  the  sale  of  which 
an  injunction  was  sought,  with  much  detail, 
as  did  also  one  of  the  respondents'. 

John  S.  Spruance  deposed  that  he  "is  and 
has  been  for  about  ten  years  last  past  en- 
gaged in  the  business  of  carding  and  spinning 
woolen  yarns,  and  for  about  three  years  be- 
fore that  time  was  employed  In  carding, 
spinning,  and  weaving  cotton  and  woolen 
yarns;  that  he  is  familiar  with  machinery 
and  apparatus  used  for  the  manufacture  of 
cotton  and  woolen  goods,  such  as  are  now  in 
the  mill  of  the  defendant  James  6.  Knowles, 
In  the  city  of  New  Castle,  in  the  county  and 
state  aforesaid;  that  on  the  24th  day  of  the 
present  month  he  visited  the  said  mill  of  the 
said  Knowles  and  made  a  careful  examina- 
tion of  the  machinery  and  apparatus  In  said 
mill,  mentioned  and  described  in  the  sched- 
ule thereto  annexed,  marked  'A,'  and  num- 
bered from  1  to  63,  Inclusive.''  The  sched- 
ule annexed  to  this  affidavit  was  an  exact 
copy  of  that  annexed  to  the  bill  and  above 
set  forth.  After  describing  the  machinery 
and  apparatus  mentioned  in  the  schedule  in 
detail,  the  affidavit  continued:  "The  ware- 
room,  in  which  are  Nos.  62  and  63,  is  a  frame 
building  erected  upon  a  lot  of  land  situate, 
on  the  easterly  side  of  Washington  avenue, 
which  is  not  Included  In  either  of  the  mort- 
gages mentioned  In  the  plaintiff's  bill  of  com- 
plaint. All  of  the  machinery  and  apparatus 
mentioned  in  the  annexed  schedule,  except 
Nos.  25  and  26,  are  essential  and  Integral  parts 
of  the  said  mill,  and  are  necessary  to  its 
use  and  completeness  as  a  wooden  mill,  and 
without  the  same  or  similar  machinery  and 
apparatus  the  mortgaged  property  would 
not  be  a  woolen  mill.  When  in  this  affidavit 
the  term  'driven  by  belting,'  or  similar  ex- 
pressions, are  used,  it  is  meant  that  the  ma- 
chine or  apparatus  is  driven  or  operated  by 
the  steam  power  of  the  mill,  transmitted  by 
means  of  belting.  This  deponent  is  of  the 
opinion  that,  if  the  machinery  and  apparatus 
mentioned  In  the  annexed  schedule  should  be 
removed,  the  value  of  the  remainder  of  the 
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property  arreted  by  the  said  mortgages 
would  be  greatly  Impaired,  and  would  not  be 
sufficient  for  the  payment  of  the  said  mort- 
gages." 

Morris  D.  Crossan  deposed  that  be  was 
"the  real  estate  officer  of  the  Equitable 
Guarantee  ft  Trust  Company,  one  of  the 
plaintiff's  above  named,  and  that  part  of  bis 
duty  as  such  officer  is  to  value  real  estate, 
and  that  his  experience  has  been  such  as  to 
make  him  acquainted  with  the  value  of  mills 
and  other  property  in  said  county.  On  the 
24th  day  of  the  present  month  this  deponent, 
In  company  with  John  8.  Spruance,  visited 
the  mill  of  the  defendant  James  G.  Knowles, 
In  the  dty  of  New  Castle,  In  the  county 
aforesaid,  and  made  a  careful  examination 
of  the  machinery  and  apparatus  in  said  mill, 
mentioned  and  described  In  the  schedule 
marked  'A,'  annexed  to  the  affidavit  of  the 
•aid  John  S.  Spruance,  herewith  filed.  That 
ail  of  the  statements  In  reference  to  the  said 
machinery  and  apparatus,  contained  In  the 
said  affidavit  of  the  said  John  S.  Spruance, 
are  true  and  correct  That  all  of  the  ma- 
chinery and  apparatus  mentioned  In  the  said 
schedule  marked  'A,'  except  Nos.  25,  26,  62; 
and  63,  are,  In  the  opinion  of  this  deponent, 
essential  and  integral  parts  of  the  said  mill, 
and  are  necessary  for  its  use  and  complete- 
ness as  a  woolen  mill,  and  without  the  same, 
or  like  machinery  and  apparatus,  the  mort- 
gaged property  would  not  be  a  woolen  mill. 
This  deponent  Is  of  the  opinion  that,  if  the 
machinery  and  apparatus  mentioned  in  the 
said  schedule  should  be  removed,  the  value 
of  the  remainder  of  the  property  covered  by 
the  two  mortgages  mentioned  in  the  com- 
plainants' bill  of  complaint  would  be  greatly 
lessened  and  Impaired,  and  probably  would 
not,  at  an  execution  sale  of  the  same,  bring 
sufficient  for  the  payment  of  the  said  mort- 
gages. That  property  of  the  character  of 
that  covered  by  the  Bald  mortgages  has  great- 
ly depreciated  in  value,  and  that  it  is  diffi- 
cult under  the  most  favorable  circumstances, 
to  sell  the  same." 

Howard  L.  Pyle  deposed  "that  he  Is  a  prac- 
tical machinist  of  18  years'  experience,  and 
Is  perfectly  familiar  with  the  construction  of 
Iron  machinery;  that  he  has  made  a  thor- 
ough examination  of  the  machines  and  ap- 
pliances mentioned  In  Schedule  A  of  the 
bill  filed  in  the  above  cause,  of  which  said 
machines  the  following  Is  a  description." 
Then  follows  a  detailed  description  of  the 
machinery  and  apparatus,  varying  little  from 
that  contained  In  the  affidavit  of  John  S. 
Spruance.  The  affidavit  continues:  "Except- 
ing as  above  described,  each  machine  is  com- 
plete In  Itself  and  not  a  part  of  any  other 
machine.  The  attachment  of  the  machines 
as  above  described  was  tor  the  purpose  of 
rendering  the  same  steady  in  their  position. 
In  my  Judgment  as  a  machinist  and  from  my 
examination,  there  Is  not  one  machine  above 
described,  with  the  exception  of  the  Ninyon 
dryer,  in  the  drying  room,  which  could  not  be 


removed  without  Injury  to  the  said  machine 
or  to  the  building.  In  most  cases  it  merely 
requires  the  removal  of  a  few  screws." 

Within  10  days  after  the  first  examina- 
tions by  Spruance  and  Pyle,  they  made  to- 
gether a  re-examination  of  the  mortgaged 
premises,  and  of  the  machinery  and  appara- 
tus In  the  mill,  and  jointly  made  another 
affidavit  containing  detailed  statements  with 
respect  to  each  item  of  the  schedule,  con- 
taining in  some  cases  fuller  descriptions,  but 
not  varying  materially  from  the  detailed  de- 
scriptions contained  in  their  former  affida- 
vits. 

The  affidavit  of  the  respondent  Mitchell  set 
forth  "that  he  Is  thoroughly  acquainted  with 
machinery  such  as  that  contained  In  the  mill 
of  James  G.  Knowles ;  that  he  has  made  sev- 
eral examinations  of  the  factory  of  the  said 
James  G.  Knowles  and  of  the  machinery 
therein  contained,  the  last  examination  hav- 
ing been  made  since  the  issuance  of  the  writ 
of  execution  on  his  Judgment  against  the  said 
James  G.  Knowles;  that  the  machinery  in 
the  said  mill  and  in  the  schedule  attached  to 
the  bill  filed  In  the  above  cause  mentioned  Is 
such  machinery  as  Is  found  In  mills  conduct- 
ing the  same  business  and  was  not  manufac- 
tured to  be  placed  In  this  mill,  nor  was  the 
mill  erected  or  has  the  same  been  altered  for 
the  reception  of  said  machinery;  that  the 
said  machinery  can  be  removed,  without  any 
Injury  whatever  to  the  same  or  to  the  said 
building,  and  used  In  similar  mills ;  that  the 
said  machinery,  when  It  Is  attached  to  the 
said  building,  is  so  attached  for  the  purpose 
of  making  the  use  of  the  said  machinery  pos- 
sible, and  not  as  an  addition  to  the  said 
building;  that  there  Is  nothing  whatever  to 
prevent  the  said  machinery  from  being  re- 
moved, and  the  same  has  in  fact  been  so  re- 
moved to  various  portions  of  the  said  build- 
ing; and  that  the  machinery  now  there  has 
been  substituted  for  other  machinery  former- 
ly in  said  mill." 

A  careful  examination  of  the  detailed  state- 
ments respecting  the  machinery  and  appa- 
ratus In  the  mill  shows  that  the  Items  in  the 
schedule  may  be  classified  as  follows:  Nos. 
8,  24  (part),  54,  and  61  were  driven  by  live 
steam  applied  through  pipes  from  the  boilers. 
Nos.  1,  6,  and  26  rested  on  the  floor  by  their 
own  weight  Nos.  16  and  51  were  operated 
by  hand.  Nos.  24,  87,  42,  45,  and  46  were 
connected  with  the  mill  by  steam  pipes.  Nos. 
10,  11,  and  63  were  not  at  the  time  In  use,  but 
had  been  used,  and  In  such  case  were  attach- 
ed to  the  building  and  driven  by  belting.  No. 
29  (being  four  looms)  were  at  the  time  of  ex- 
amination not  in  place,  but  when  In  place  for 
use  would  be  necessarily  fastened  to  the  floor. 
Nos.  45  and  46  are  stated  each  to  have  been 
built  in  a  room  by  itself,  which  would  have  to 
be  torn  down  before  the  machine  could  be  re- 
moved. No.  62  consisted  of  frames,  pulleys, 
and  duplicate  parts  of  the  machinery,  not  then 
In  use,  but  stored.  Nos.  1  to  6,  12  to  14,  18, 
19,  21,  24  (part)  to  80,  32,  33,  36  to  39,  42,  45 
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to  48,  52,  and  55  to  58  (all  inclusive),  were  de- 
scribed as  driven  by  belting.  Nos.  2  to  5,  8, 
9,  12  to  14,  16,  18,  19,  21,  24,  25,  27  to  80, 
82,  33,  38,  39,  41  (part),  45  (partly),  46  (part- 
ly), 47,  48,  51  to  58  (all  Inclusive),  were  se- 
cured to  the  mill  by  screws,  nails,  or  other 
fastening.  Nos.  S6,  41  (part),  and  44  were  not 
fastened  to  the  freehold.  Nos.  7,  15,  22,  23, 
31,  34,  40,  43,  and  60  were  shafting  and  belt- 
ing "used  for  the  transmission  of  power  to 
the  machinery.  The  shafts  are  set  in  hang- 
ers, which  are  attached  by.  bolts  or  screws  to 
the  wooden  Joists  or  stringers,  forming  part 
of  the  building.  The  term  'shafting'  is  under- 
stood to  include  shafts,  pulleys,  and  hangers." 
The  bill  was  filed  September  14,  1896,  and 
thereupon  the  Chancellor  made  an  order  for 
a  rule  to  show  cause  why  a  preliminary  In- 
junction should  not  issue,  returnable  on  Tues- 
day, September  29th  at  11  o'clock,  at  which 
time  the  answers  and  affidavits  were  filed,  as 
above  set  forth,  and  the  rule  was  heard. 

W.  C.  Spruance  and  A.  W.  Spruance,  for 
complainants.  Wm.  8.  Hllles,  for  respondent 
Mitchell.  Edward  G.  Bradford  and  Samuel 
W.  McCaulley,  for  respondent  William  G. 
Knowles. 

NICHOLSON,  Ch.  The  bill  was  filed  Sep- 
tember 14,  1896,  by  the  Equitable  Guarantee 
&  Trust  Company,  trustee,  and  Mary  C.  Smith 
complainants,  as  the  present  holders,  respec- 
tively, of  two  mortgages  executed  by  one  of 
the  respondents,  James  G.  Knowles,  January 
17,  1880;  the  first  held  by  the  Equitable 
Guarantee  &  Trust  Company,  conditioned  for 
the  payment  of  $18,000  on  February  1,  1884, 
and  the  second,  held  by  the  said  Mary  C. 
Smith,  to  secure  the  payment  of  $6,000  on 
January  1, 1883,  and  both  mortgages  being  due 
and  payable  at  the  time  of  the  commence- 
ment of  the  suit,  with  interest  on  the  first 
from  February  1,  1896,  and  on  the  second 
from  January  1,  1896.  The  bill  alleges  that 
the  mortgage  held  by  the  Equitable  Guaran- 
tee &  Trust  Company  was  upon  a  certain  lot 
or  parcel  of  land,  with  a  woolen  mill  and 
buildings  thereon  erected,  situate  "in  the  city 
of  New  Castle  aforesaid,  in  said  mortgage 
more  fully  described,  together  with  all  and 
singular  the  Improvements,  hereditaments, 
and  appurtenances  whatsoever  thereunto  be- 
longing, or  in  any  wise  appertaining,  and  all 
the  woolen  and  cotton  machinery,  looms, 
shafting,  and  boilers  that  might  then  or 
thereafter  be  placed  or  erected  on  or  within 
the  premises,  mill,  or  buildings  theretofore 
mentioned,  and  which  between  the  parties 
thereto,  their  heirs,  executors,  administrators, 
or  assigns,  it  was  thereby  expressly  agreed 
should  be  considered  fixtures  attached  to  and 
a  part  and  parcel  of  the  real  estate  therein- 
before described."  The  mortgage  held  by 
Mary  C.  Smith  is  alleged  to  cover  the  same 
property,  and  both  mortgages  were  duly  re- 
corded January  19,  1880;  the  first  at  4  and 
the  second  at  4 :30  p.  m.    Upon  certain  Judg- 


ments in  the  bill  fully  set  forth  and  described, 
which  were  entered  or  recovered  subsequent- 
ly to  the  execution  of  the  said  mortgages, 
three  writs  of  fieri  facias  were  issued,  and 
under  and  by  virtue  of  those  writs  the  re- 
spondent Paul  Glllis,  sheriff  of  New  Castle 
county,  levied  upon  and  now  holds  "a  large 
quantity  of  the  machinery,  fixtures,  and  oth- 
er property"  alleged  In  the  bill  to  be  em- 
braced in  and  covered  by  the  said  two  mort- 
gages, and  set  out  in  detail  In  a  schedule 
attached  to  the  bill,  marked  "Schedule  A." 
The  bill  further  alleges  that  the  said  sheriff 
had  advertised  the  same  for  public  sale  at 
the  said  mill  on  September  16th,  and  that 
(paragraph  16)  "the  said  machinery,  fixtures, 
and  other  property  levied  upon,  held,  and 
threatened  to  be  sold  and  removed,  as  afore- 
said, In  violation  of  the  rights  of  the  said 
complainants,  constitute  an  Important  and 
essential  part  of  the  security  for  said  debts 
of  the  said  complainants,  and,  If  the  same 
should  be  removed  from  said  premises,  the 
value  of  the  remainder  of  the  property  cov- 
ered by  the  said  mortgages  will  be  greatly  im- 
paired and  diminished,  and  will  not  be  suffi- 
cient for  the  payment  of  said  mortgages,  or 
even  the  first  of  them."  The  prayers  of  the 
bill  were  for  subpoena,  answer,  and  further 
relief,  and  "that  the  defendants,  respectively, 
their  servants  and  agents,  and  all  other  per- 
sons, may  be  perpetually  restrained  by  in- 
junction of  this  honorable  court  from  selling 
or  removing  from  the  said  mortgaged  premi- 
ses any  of  the  machinery,  fixtures,  or  property 
mentioned  and  described  In  the  schedule  an- 
nexed to  this  bill  of  complaint,  marked  'A,* 
or  any  other  machinery,  fixtures,  or  property 
embraced  in  or  covered  by  the  aforesaid  two 
mortgages,  or  either  of  them,  now  in  or  upon 
the  said  premises,  and  also  that  a  prelimi- 
nary Injunction  may  be  Issued  restraining  the 
defendants,  respectively,  their  servants  and 
agents,  and  all  other  persons  In  like  manner 
until  tfte  further  order  of  the  Chancellor." 

A  rule  was  Issued,  directed  to  the  said 
defendants,:  returnable  Tuesday, '  September 
29th,  requiring  them,  the  said  defendants, 
"to  show  cause.  If  any  they  have,  why  a 
preliminary  injunction  should  not  issue,  re- 
straining them  and  each  of  them,  their  serv- 
ants and  agents,  and  all  other  persons,  from 
selling  or  removing  from  the  aforesaid  prem- 
ises any  of  the  machinery,  fixtures,  or  prop- 
erty mentioned  or  described  in  the  schedule 
annexed  to  the  said  complainant's  bill  of 
complaint,  marked  'A.'  "  A  restraining  order 
was  also  granted  pending  the  bearing  and 
determination  of  the  rule.  At  the  hearing 
of  the  rule  for  a  preliminary  injunction  an- 
swers and  affidavits  were  read,  and  the  law 
of  fixtures,  In  its  relations  to  the  pending 
cause,  discussed  with  thoroughness  and  abili- 
ty. A  great  number  of  authorities  were  cit- 
ed In  the  brief  of  counsel  for  the  respondent 
Mitchell,  and  counsel  for  the  complainants' 
submitted  as  one  of  their  briefs  an  opinion 
written  by  Hon.  W.  0.  Spruance  in  1872,  as 
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referee  in  a  case  which  closely  resembles  the 
present  one.  It  may  be  said  of  Mr.  Spru- 
ance's  opinion  that,  although  having  no  au- 
thority as  a  judicial  precedent,  yet  by  rea- 
son of  Its  clearness  of  statement,  force  of 
reasoning,  and  masterful  review  and  analy- 
sis of  a  multitude  of  authorities,  it  was  ac- 
cepted and  acted  upon  by  the  bar  of  New 
Castle  county,  generally,  with  a  respect  very 
closely  resembling  that  paid  to  an  authorita- 
tive judicial  opinion.  My  examination  of 
all  the  authorities  submitted  in  this  cause, 
as  well  as  many  others,  has  led  me  to  ap- 
prove that  opinion  as  a  whole,  and  to  apply 
its  conclusions  to  the  determination  of  this 
rule. 

In  the  present  cause  there  Is  no  suggestion 
that  the  statutes  providing  for  chattel  mort- 
gages need  be  at  all  considered,  as  it  is  ad- 
mitted that  the  mortgages  in  question  only 
cover  such  portions  of  the  machinery,  etc., 
on  the  mortgaged  premises,  as  may  be  con- 
sidered to  be  a  part  of  the  real  estate;  nor 
are  we  concerned  with  any  part  of  what  is 
commonly  called  the  "law  of  fixtures,"  ex- 
cept that  which  relates  to  the  questions  aris- 
ing between  mortgagor  and  mortgagee,  or 
the  creditors  of  the  former;  these  being  gov- 
erned by  the  same  rules  that  govern  vendor 
and  vendee  or  heir  and  executor,  the  law  con- 
cerning fixtures,  when  the  question  at  issue 
Is  between  landlord  and  tenant,  for  instance, 
being,  of  course,  radically  different  The  af- 
fidavits filed  and  read  at  the  bearing  of  the 
role  are  necessarily  voluminous,  Inasmuch 
as  they  deal  with  all  the  articles  enumerat- 
ed in  the  schedule;  but  there  1b  no  conflict 
of  evidence  in  the  matters  affecting  the  de- 
termination of  the  rule,  and  the  experts  who 
have  testified  agree  in  everything  essential. 
It  is  only  necessary,  therefore,  for  me  to  de- 
termine the  rules  to  be  applied  to  facts, 
which  are  practically  agreed  upon. 

It  is  entirely  unnecessary  for  me  to  dis- 
cuss the  law  of  fixtures  at  length,  or  "to 
pass  the  learning  of  the  subject  in  review," 
when  it  has  been  so  often  and  so  thoroughly 
sifted  in  the  many  leading  cases;  nor  is 
there  any  reason  for  the  examination  of  a 
great  number  of  cases,  most  of  them  merely 
involving  the  application  of  admitted  prin- 
ciples to  the  facts  in  each  particular  case, 
whilst  the  confusing  contradictions  resulting 
from  them  arise  many  times  either  from  the 
endless  variety  in  the  way  In  which  different 
minds  regard  the  details  of  mechanical  ap- 
pliances and  their  purposes  or  mutual  rela- 
tions, or  else  in  the  failure  on  the  part  of 
courts  to  state  with  sufficient  fullness  and 
precision  the  principles  they  apply.  The  few 
which  I  will  cite  I  consider  amply  sufficient 
to  sustain  my  conclusions.  In  this  state 
Chief  Justice  Comegys  expressed  briefly  and 
in.  general  terms  what  is  frequently  called 
the  "prevailing  modern  rule"  in  Watertown 
Steam  Engine  Co.  v.  Davis,  6  Houst  192, 
214.  He  there  says:  "Whatever  may  have 
been  the  law  at  one  period  upon  that  subject, 


it  is  not  strictly  followed  now;  and  in  the 
case  of  machinery  set  upon  premises  by  the 
owner,  as  in  this  case,  the  question  rather 
is,  are  the  things  affixed,  set,  or  erected,  or 
fastened  to  the  freehold  for  a  temporary  or 
permanent  purpose?  and,  if  the  purpose  is 
shown  to  be  permanent,  as  to  carry  on  an 
employment  or  business,  or  If  it  be  an  im- 
provement to  the  property  enhancing  its  val- 
ue, it  should  be  treated,  especially  if  the 
adaptation  of  the  means  to  the  end  is  shown 
to  be  appropriate  and  fit,  as  being  indicative 
of  a  design  to  incorporate  the  machinery 
with  the  freehold,  and  make  It  part  of  It, 
and  as  such  you  should  regard  it  When 
the  attachment  of  the  chattels  is  thus  com- 
plete, so  that  they  become  part  and  parcel 
of  the  freehold,  like  the  buildings,  the  fences, 
and  other  improvements  of  a  permanent 
character,  the  owner  of  the  land  himself  can- 
not detach  or  remove  them,  and  change  their 
character  back  into  personalty,  to  the  prej- 
udice of  a  creditor  who  has  a  mortgage  upon 
the  premises;  for  to  do  so,  If  the  value  of 
the  lien  of  the  mortgage  should  be  seriously 
impaired  thereby,  would  be  an  act  of  waste, 
to  prevent  the  commission  of  which  the 
mortgagee  could  obtain  relief  in  equity  by 
Injunction  or  by  writ  out  of  the  Superior 
Court" 

Several  years  prior  to  this  case,  Mr.  Spru- 
ance,  as  a  referee  chosen  by  counsel,  drew 
from  the  cases  he  reviewed,  In  the  opinion 
above  referred  to,  the  following  conclusions, 
which  he  applied  to  the  case  he  decided: 
"It  is  apparent  that  the  rule  as  to  fixtures, 
as  applied  to  machinery  moved  by  the  pow- 
er of  steam  or  water,  has  been  greatly  ex- 
tended In  modern  times,  both  in  England  and 
America;  but  It  still  remains  the  settled  law 
that  machinery  and  implements  in  a  mill  of 
this  character,  although  necessary  for  Its  use 
and  enjoyment  as  such,  and  although  of  a 
character  adapted  only  to  the  particular  busi- 
ness there  carried  on,  if  not  actually  attach- 
ed in  any  manner  to  the  building,  or  to  fixed 
machinery,  by  belting  or  otherwise,  do  not 
pass  with  the  freehold.  In  mills  of  this  char- 
acter all  machinery  actually  affixed  to  the 
freehold,  although  only  by  srews  or  bolts, 
or  connected  with  it  by  belts  or  bands,  pass- 
es with  the  realty.  With  the  corpus  of  fixed 
machinery  passes  all  that  properly  belongs 
to  and  forms  an  Integral  part  of  it,  although 
capable  of  being  detached  and  used  else- 
where. In  case  a  given  article,  from  Its  na- 
ture or  use,  is  part  of  a  fixture,  so  are  also 
all  duplicates  and  different  patterns  of  the 
same,  used  for  the  same  purpose,  although 
one  only  may  be  used  in  the  same  machine 
at  a  time.  This  is  in  analogy  to  the  case  of 
duplicate  keys,  and  is  fully  justified  by  the 
cases  of  saws  in  a  sawmill  and  rolls  In  a 
rolling  mill.  In  woolen  and  cotton  mills, 
and  probably  In  most  other  mills,  there  are 
certain  articles  which  are  necessary  for  and 
are  used  with  fixed  machinery  as  above  de- 
fined, and  are  moved  by  and  with  it  which 
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are  of  a  more  perishable  character,  are  not 
purchased  with  such  machinery,  require 
more  frequent  renewal,  and  are  not  Integral 
parts  of  It,  but  rather  belong  to  the  class 
of  findings  or  supplies,  and  do  not  pass  with 
such  fixed  machinery  as  part  of  the  freehold. 
Articles  whereby  admitted  fixtures  are  con* 
nected  with  the  freehold,  and  whereby  mo- 
tion is  Imparted  to  the  machinery,  are  an 
essential  and  integral  part  of  the  freehold 
and  pass  with  it" 

It  may  be  observed  that  attachment  to  the 
freehold  by  mere  gravitation.  In  the  case  of 
ponderous  articles  or  machinery  of  immense 
weight.  Is  not  expressly  mentioned  by  Mr. 
Spruance;  but  I  think  it  may  be  implied. 
Chief  Justice  Gibson,  one  of  the  greatest  of 
our  American  judges,  delivered,  as  far  back 
as  1841,  a  prophetic  opinion,  which  Is  a  mas- 
terpiece, and  which  I  cannot  refrain  from 
quoting  at  great  length,  inasmuch  as  I  know 
of  no  authority  which  states  with  such  Ir- 
resistible force  the  reasons  which  have  In- 
duced, if  not  compelled,  the  courts  to  modify 
the  old  rule  on  the  lines  he  Indicates.  He 
says: 

"It  is  true  we  ruled  in  an  unreported  case 
(Chaffee  v.  Stewart)  that  the  spindles  and 
other  unattached  machinery  In  a  cotton  mill 
were  personal  property  for  purpose  of  execu- 
tion, on  the  authority  of  certain  decisions  to 
that  effect,  because  we  were  Indisposed  to  be 
wise  above  what  Is  written ;  but  an  examina- 
tion of  their  foundation  would  probably  have 
led  us  to  a  'different  conclusion.  It  is  unnec- 
essary to  pass  the  learning  of  the  subject  in 
review,  as  a  clear  bird's-eye  view  of  it  has 
been  spread  before  the  profession  by  Mr.  Jus- 
tice Cowen  in  Walker  v.  Sherman,  20  Wend. 
(N.  T.)  636,  from  which  it  is  evident  that 
no  distinctive  principle  pervades  the  cases 
universally,  and  that  the  simple  criterion  of 
physical  attachment  Is  so  limited  in  its  range 
and  so  productive  of  contradiction,  even  in 
regard  tOfflxtures  In  dwellings,  to  which  it 
was  adapted  before  England  had  become  a 
manufacturing  country,  that  It  will  answer 
for  nothing  else.  My  objection  to  the  conclu- 
sion drawn  from  It  In  that  case  Is  that  the 
court  adhered  to  the  old  distinction  when  the 
question  related  to  a  woolen  factory,  instead 
or  following  out  the  principle  stated  by  Mr. 
Justice  Weston  in  Farrar  v.  Stackpole,  6 
Oreenl.  (Me.)  157, 19  Am.  Dec.  201,  which  must, 
sooner  or  later,  rule  every  case  of  the  sort. 
The  courts  will  be  drawn  to  It  by  Its  liberality 
and  fitness,  while  they  will  be  drawn  away 
from  the  old  criterion  by  Its  narrowness  and 
want  of  adaptation  to  the  business  and  im- 
provements of  the  age.  By  the  mere  force  of 
habit  they  have  adhered  to  It  In  almost  all 
cases  after  It  has  ceased  to  be  a  guide  in  any 
but  a  few;  for  nothing  but  a  passive  regard 
*or  old  notions  could  have  led  them  to  treat 
machinery  as  personal  property,  when  it  was 
palpably  an  Integrant  part  of  a  manufactory 
or  a  mill,  merely  because  It  might  be  unscrew- 
ed or  unstrapped,  taken  to  pieces,  and  re- 


moved without  injury  to  the  building.  It 
would  be  difficult  to  point  out  any  sort  of 
machinery,  however  complex  in  its  structure, 
or  by  what  means  soever  held  in  Its  place, 
which  might  not  with  care  and  trouble  be 
taken  to  pieces  and  removed  In  the  same 
way,  and  the  greater  or  less  facility  with 
which  it  could  be  done  would  be  too  vague  a 
thing  to  serve  for  a  test  It  would  allow 
the  stones,  hoppers,  bolts,  meal  chests, 
screens,  scales,  weights,  elevators,  hopper 
boys,  and  running  gears  of  a  gristmill,  as 
well  as  the  hammers  and  bellows  of  a  forge 
and  parts  of  many  other  buildings  erected  for 
manufactories,  to  be  put  Into  the  class  of 
personal  property,  when  it  would  be  palpably 
absurd  to  consider  them  such.  If  physical 
annexation  were  the  criterion  In  regard  to 
such  things,  the  slightest  tack  or  ligament 
ought  to  constitute  It;  else,  if  we  were  to 
get  away  from  it  even  ever  so  little,  we 
should  have  no  criterion  at  all.  There  are 
so  many  fashions,  methods,  and  means  of  It, 
and  so  many  degrees  of  connection  between 
material  substances,  that  there  Is  nothing 
about  which  men  would  more  readily  differ 
than  whether  a  thing  held  by  a  band  or  a 
cleat  were  permanently  annexed  to  the  free- 
hold, or  only  for  a  season;  and  the  proof 
of  this  Is  Been  In  the  results  of  the  decisions 
professedly  regulated  by  It  To  avoid  dis- 
crepance, it  would  be  necessary  to  hold  the 
slightest  fastening  to  be  sufficient  but  to  ex- 
clude from  the  character  of  real  property, 
as  well  everything  constructively  attached 
to  it  by  the  nature  of  the  thing,  as  everything 
held  to  the  ground  by  the  attraction  of  gravi- 
tation. Thus  cleared  of  Its  exceptions,  the 
rule  of  physical  annexation,  though  at  best  a 
narrow  one,  might  furnish  a  criterion  of  uni- 
versal application,  though  without  them  it 
would  make  havoc  of  the  cases  already  de- 
cided, and,  Indeed,  produce  the  most  absurd 
consequences,  by  stripping  houses  of  their 
window  shutters  and  doors  and  farms  of  the 
houses  themselves.  When,  therefore,  we  re- 
flect on  the  necessary  exceptions  to  the  rule, 
as  well  as  the  cases  of  constructive  attach- 
ment without  the  semblance  of  a  tack  or 
ligament,  we  are  not  surprised  at  the  con- 
fusion and  embarrassment  in  which  we  are 
left  by  the  decisions.  The  Inherent  Imperfec- 
tions of  the  rule  required  so  many  exceptions 
to  it,  In  order  to  avoid  absurdity  and  injustice 
in  its  application,  that  It  has  almost  ceased 
to  be  a  rule  at  all.  Being  purely  artificial, 
and  having  no  regard  to  the  purposes  for 
which  capital  Is  Invested,  a  rigid  application 
of  It  would  be  ruinous  to  the  manufacturer. 
In  Pennsylvania,  where  a  statute  directs  that 
real  estate  shall  not  be  sold  on  execution 
before  the  rents,  Issues,  and  profits  shall  have 
been  found  by  an  Inquest  Insufficient  to  sat- 
isfy the  debt  In  seven  years,  not  only  might 
this  conservative  provision  be  evaded,  but  a 
cotton  spinner,  for  instance,  whose  capital 
is  chiefly  Invested  in  loose  machinery,  might 
be  suddenly  broken  up  In  the  midst  of  a 
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thriving  business,  by  suffering  a  creditor  to 
gut  bis  mill  of  everything  which  happened 
not  to  be  spiked  and  riveted  to  the  walls,  and 
sell  its  bowels,  not  only  separately,  but  piece- 
meal. A  creditor  might  as  well  be  allowed 
to  sell  the  works  of  a  clock,  wheel  by  wheel. 
His  Interest,  it  may  be  said,  would  forbid  him 
to  do  so;  bnt  In  the  case  of  a  manufactory 
he  would  often  be  compelled  to  sell  a  part, 
or  to  sell  many  times  the  worth  of  the  debt, 
and  none  but  a  person  entering  Into  the  busi- 
ness would  purchase  either  a  part  or  the 
whole.  The  sacrifice  that  would  be  Induced 
by  either  course  is  Incalculable;  bat  that  Is 
not  all.  The  bare  walls  of  the  building 
would  be  comparatively  of  little  value.  They 
might,  perhaps,  answer  the  purposes  of  a 
barn;  but  so  might  the  walls  of  a  dwelling, 
when  deprived  of  their  doors  and  windows, 
and  why  are  these  considered  a  part  of  the 
dwelling?  Simply  because  it  would  be  unfit 
for  the  purposes  of  a  dwelling  without  them. 
What,  then,  is  demanded  in  the  case  of  a 
building  erected  for  a  manufactory,  but  an 
application  of  the  same  principle?  Whether 
fast  or  loose,  therefore,  all  the  machinery  of  a 
manufactory  which  Is  necessary  to  constitute 
It,  and  without  which  it  would  not  be  a  manu- 
factory at  all,  must  pass  for  a  part  of  the 
freehold.  This  is  no  more  than  an  enlarge- 
ment of  the  principle  of  constructive  attach- 
ment; and  it  Is  the  principle  of  Farrar  v. 
Stackpole,  glanced  at  by  Lord  Mansfield  in 
Lawton  v.  Law  ton,  1  H.  B.  259,  note,  who 
seems  to  have  foreseen  Its  day.  I  speak  not 
here  of  questions  between  tenant  and  land- 
lord or  remainderman,  but  of  those  between 
vendor  and  vendee,  heir  and  executor,  debtor 
and  execution  creditor,  and  between  co-ten- 
ants of  the  Inheritance.  With  this  limitation, 
nothing  said  or  done  by  this  court,  except  its 
decision  in  Chaffee  v.  Stewart,  already  men- 
tioned, and  an  obiter  recognition  of  an  ad- 
verse decision  by  the  judge  who  delivered  the 
opinion  of  the  court  In  Gray  v.  Holdshlp,  17 
Serg.  &  R.  (Pa.)  415,  17  Am.  Dec.  680,  will 
be  found  to  conflict  with  the  principle  pro- 
posed. Certainly  nothing  else  ever  said  by  us 
gives  countenance  to  the  notion  that  the  rolls 
of  an  Iron  mill  may  be  seized  and  sold  as- 
personal  property."  Voorhls  v.  Freeman,  2 
Watts  &  S.  (Pa.)  116.  117,  87  Am.  Dec.  490. 

At  the  present  time  the  overwhelminr 
weight  of  the  authorities  which  have  accum 
ulated  since  the  date  of  this  opinion  of  Chief 
Justice  Gibson  is  In  accord  with  the  views 
expressed  by  Judge  Knowlton  in  a  late  Mas- 
sachusetts case.  Hopewell  Mills  v.  Taunton 
Savings  Bank  (1890)  150  Mass.  619,  521,  23  N. 
E.  827,  6  L  R.  A.  249,  15  Am.  St  Rep.  235. 
So  much  of  the  opinion  of  the  court  in  that 
case  as  seems  to  bear  precisely  upon  the  case 
before  us,  is  as  follows:  "The  character  of 
the  property,  as  real  or  personal,  may  be  fix- 
ed by  contract  with  the  owner  of  the  real  es- 
tate when  the  article  is  put  In  position;  bnt 
such  a  contract  cannot  affect  the  rights  of  a 
mortgagee,  or  of  an  innocent  purchaser  with- 


out notice  of  it  Hunt  v.  Bay  State  Iron  Co, 
97  Mass.  279;  Thompson  v.  Vinton,  121  Mass. 
139;  Southbrldge  Savings  Bank  v.  Exeter 
Machine  Works,  127  Mass.  542,  545;  Case 
Manuf.  Co.  v.  Garven,  45  Ohio  St  289,  13 
N.  E.  493.  Except  in  cases  where  a  contract 
determines  the  question,  a  machine  placed  in 
a  building  is  found  to  be  real  estate  or  per- 
sonal property  from  the  external  Indications 
which  show  whether  or  not  it  belongs  to  the 
building  as  an  article  designed  to  become  a 
part  of  It  and  to  be  used  with  It  to  promote 
the  object  for  which  It  was  erected,  or  to 
which  it  has  been  adapted  and  devoted — an 
article  Intended  not  to  be  taken  ont  or  used 
elsewhere,  unless  by  reason  of  some  unexpect- 
ed change  in  the  use  of  the  building  Itself. 
The  tendency  of  the  modern  cases  is  to  make 
this  a  question  of  what  was  the  Intention 
with  which  the  machine  was  put  in  place. 
Turner  v.  Wentworth,  119  Mass.  459 ;  South- 
bridge  Savings  Bank  v.  Exeter  Machine 
Works,  127  Mass.  542,  545 ;  Allen  v.  Mooney, 
130  Mass.  155;  Smith  Paper  Co.  v.  Servin, 
130  Mass.  511,  513;  Hubbell  v.  East  Cam- 
bridge Bank,  132  Mass.  447,  42  Am.  Rep.  446; 
Magulre  v.  Park,  140  Mass.  21,  1  N.  B.  750; 
McRea  v.  Central  National  Bank,  66  N.  X. 
489 ;  Hill  v.  National  Bank,  97  U.  S.  450,  24 
L  Ed.  1051 ;  Ottumwa  Woolen  Mill  v.  Haw- 
ley,  44  Iowa,  57,  24  Am.  Rep.  719.  These 
cases  seem  to  recognize  the  true  principle  on 
which  the  decisions  should  rest  only  it 
should  be  noted  that  the  Intention  to  be 
sought  Is  not  the  undisclosed  purpose  of  the 
actor,  but  the  Intention  Implied  and  mani- 
fested by  his  act  It  is  an  intention  which 
settles,  not  merely  his  own  rights,  but  the 
rights  of  others  who  have  or  who  may  acquire 
interests  in  the  property.  They  cannot  know 
his  secret  purpose;  and  their  rights  depend, 
not  upon  that  but  upon  the  Inferences  to  be 
drawn  from  what  Is  external  and  visible.  In 
cases  of  this  kind  every  fact  and  circum- 
stance should  be  considered  whlcjt  tends  to 
show  what  Intention,  In  reference  to  the  re- 
lation of  the  machine  to  the  real  estate,  is 
properly  Imputable  to  him  who  put  It  In  posi- 
tion. Whether  such  an  article  belongs  to 
the  real  estate  Is  primarily  and  usually  a 
question  of  mixed  law  and  fact  Turner  v. 
Wentworth,  119  Mass.  459 ;  Allen  v.  Mooney, 
180  Mass.  155;  Magulre  v.  Park,  140  Mass. 
21,  1  N.  E.  750;  Carpenter  v.  Walker,  140 
Mass.  416,  5  N.  B.  160 ;  Southbrldge  Savings 
Bank  v.  Mason,  147  Mass.  500,  18  N.  E.  406, 
1  L.  R.  A.  350.  But  the  principal  facts, 
when  stated,  are  often  such  as  will  permit  no 
other  presumption  than  one  of  law.  It  is 
obvious  that  in  most  cases  there  is  no  single 
criterion  by  which  we  can  decide  the  ques- 
tion. The  nature  of  the  article,  and  the  ob- 
ject, the  effect  and  the  mode  of  its  annexa- 
tion, are  all  to  be  considered.  In  this  com- 
monwealth it  has  been  said  that  'whatever  Is 
placed  In  a  building  subject  to  a  mortgage, 
by  a  mortgagor  or  those  claiming  under  him, 
to  carry  out  the  purpose  for  which  it  was 
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erected,  and  permanently  to  Increase  Its  value 
for  occupation  or  use,  although  It  may  be 
removed  without  Injury  to  Itself  or  the  build- 
ing, becomes  part  of  the  realty.'  Southbridge 
Savings  Bank  v.  Mason,  147  Mass.  BOO,  18  N. 
B.  400,  1  L.  R.  A.  350 ;  Pierce  v.  George,  108 
Mass.  78,  11  Am.  Rep.  810.  This  rule  gen- 
erally prevails  also  in  other  jurisdictions. 
Parsons  v.  Copeland,  88  Me.  537 ;  Holland  v. 
Hodgson,  LB.  TC  P.  328;  Longbottom  v. 
Berry,  L.  R.  5  Q.  B.  123 ;  McRea  v.  Central 
National  Bank,  66  N.  Y.  489 ;  Hill  v.  National 
Bank,  97  U.  S.  450,  24  L.  Ed.  1051 ;  Harlan 
v.  Harlan,  15  Pa.  507,  53  Am.  Dec.  612; 
Deleware,  Lackawanna  &  Western  Railroad 
v.  Oxford  Iron  Co.,  86  N.  J.  Eq.  452 ;  Roddy 
r.  Brick,  42  N.  J.  Eq.  218,  225,  6  Atl.  806; 
Ottumwa  Woolen  Mill  v.  Hawley,  44  Iowa, 
57,  24  Am.  Rep.  719." 

The  opinion  of  Mr.  Sprnance,  from  which 
I  have  quoted,  expresses  with  precision  and 
in  detail  the  same  conclusions  as  does  this 
opinion  of  the  Massachusetts  Supreme  Court, 
and  leaves  nothing  more  to  be  said  with  re- 
gard to  the  principles  of  law  to  be  applied  to 
this  cause;  for,  although  counsel  for  the  re- 
spondents, In  his  elaborate  brief,  contended 
earnestly  against  those  conclusions,  they  ap- 
pear to  me  to  be  based  upon  such  sound  rea- 
sons and  to  be  supported  by  such  an  over- 
whelming weight  of  authority  that  I  do  not 
deem  It  necessary  to  refer  specifically  to  the 
authorities  he  cites  or  analyze  his  ingenious 
argument  In  applying  these  principles  to 
the  scheduled  articles  In  the  light  of  the  un- 
contradicted testimony  presented  at  the  hear- 
ing, I  And  that  the  classification  of  the  ar- 
ticles In  the  schedule  and  their  submission  to 
one  or  other  of  the  tests  already  laid  down 
Involves  no  difficulty  whatever.  There  Is  no 
item  In  the  schedule,  with  reference  to  which 
any  of  the  puzzling  questions  can  arise,  which, 
In  the  application  of  the  rules  of  law,  so  fre- 
quently cause  the  distracting  contradictions 
in  the  cases.  It  is  manifest  that  Nos.  17,  20, 
85,  49,  and  50,  being  spools  and  side-drawn 
bobbins,  heddles,  and  reeds,  belong  to  the 
class  of  findings  or  supplies,  are  not  parts  of 
any  fixed  machinery,  and  are  personal  prop- 
erty not  covered  by  the  mortgages  of  the  real- 
ty. No.  26,  an  unattached  lathe  and  tools; 
No.  41,  two  burling  tables,  entirely  unattach- 
ed; No.  44,  measuring  machine  on  table,  en- 
tirely unattached;  No.  58,  cloth  dye  tub; 
No.  69,  14  warp  dye  tubs,  movable  on  wheels 
and  unattached;  and  No.  61,  hose,  not  at- 
tached to  the  pump.  These  may  all  be  class- 
ed together  as  articles  not  being  parts  of  any 
machinery  or  In  any  way  attached  to  the 
building,  and  In  like  manner  are  personal 
property  not  covered  by  the  mortgage  of  the 
freehold.  No.  25,  dynamo  and  lamps.  It  ap- 
pears that  the  circumstances  under  which 
these  articles  were  placed  In  the  building, 
and  the  Intention  with  which  the  dynamo 
was  installed,  negative  the  Inference  of  any 
Intention  that  they  should  form  a  part  of  the 
real  estate.    They  are  also  admitted  to  be 


personal  property  and  are  not  covered  by  the 
mortgages.  With  regard  to  the  other  articles 
mentioned  in  the  schedule  and  described  In 
the  affidavits,  it  Is  not  questioned  by  counsel 
for  the  respondents,  nor  Is  It  open  to  question, 
that,  provided  the  principles  which  I  have 
recognized  as  controlling  in  this  jurisdiction 
be  applied  in  this  cause,  they  must  all  be 
classed  as  real  fixtures,  constituting  a  part  of 
the  real  estate,  and  subject  to  the  lien  of  the 
mortgages  held  by  the  complainants.  Ap- 
plication, therefore,  of  these  principles  In  de- 
tail to  each  article  or  class  of  articles  In  the 
schedule,  would  be  a  useless  repetition  of 
what  has  been  done  already  In  a  strictly 
analogous  case,  and  approved  by  me  for  the 
reasons  given  above,  or  else  merely  a  super- 
fluous amplification  of  wbat  la  admitted  and 
obvious. 

It  follows,  therefore,  that  an  Injunction 
must  be  granted  restraining  the  said  respond- 
ents from  selling  or  removing  from  the  mort- 
gaged premises  any  of  the  articles  contained 
In  the  schedule  annexed  to  the  bill  of  com- 
plaint, marked  "A,"  except  the  following  ar- 
ticles, to  wit:  Lower  card  room.  No.  17, 
spools  and  side-drawing  bobbins ;  upper  card 
room.  No.  20,  spools  and  side-drawing  bob- 
bins; engine  room,  No.  25,  dynamo  and 
lamps;  machine  shop,  No.  26,  lathe  and 
tools;  old  weave  room,  No.  85,  100,000  Dob- 
bins; burling  room,  No.  41,  burling  tables, 
unattached;  filling  room.  No.  44,  measuring 
machine  and  table;  beaming  room,  No.  49, 
200  sets  heddles,  and  No.  50.  200  reeds;  up- 
per dye  room,  Nos.  58  and  59,  cloth  dye  tub 
and  14  warp  dye  tubs ;  upper  dye  house  and 
fulling  room,  No.  61,  hose. 

Let  the  order  be  entered  accordingly. 

The  order  for  a  preliminary  Injunction,  In 
accordance  with  the  opinion  of  the  Chancellor, 
was  entered  February  28,  1897,  and  on  the 
same  day  the  cause  was  terminated  by  the 
entry,  with  the  consent  of  counsel  on  both  sides, 
of  a  final  decree  making  the  injunction  perpet- 
ual ;  the  respondents  William  G.  Knowlea  and 
James  B.  Mitchell  to  pay  the  coats. 

(8  Del.  Ch.  at) 
BAKER  v.  FOOKS  et  aL 
(Court  of  Chancery  of  Delaware.    July  22, 
1896.) 

Trusts  —  Oohbtbuctiok  —  Testamsktaet 
Trusts— Distribution  or  Income. 

Where  a  testator  bequeathed  a  fond  of 
$25,000  In  trust  for  his  wife,  to  be*  Invested  In 
good  securities,  of  which  the  nature  and  char- 
acter was  "suggested,  but  not  enjoined,"  and 
the  income  to  be  paid  to  her  daring  her  life,  and 
the  residue  of  his  estate  was  held  under  the  will 
by  the  same  trustee  for  the  benefit  of  testator's 
children,  with  similar  directions  as  to  invest- 
ment, upon  a  bill  for  instructions  filed  by  the 
trustee,  who  had  been  appointed  by  the  Chan- 
cellor, it  was  KM: 

(1)  That  upon  the  special  circumstances  of  the 
case  the  trustee  was  authorised  to  keep  the  fund 
for  the  widow  as  a  part  of  the  general  estate, 
without  setting  apart  specific  securities,  ana 
to  pay  her  an  amount  equal  to  6  per  centum 
per  annum  on  the  principal,  after  deducting  cer- 
tain fixed  charges,  as  directed  in  tbe  will. 

(2)  That,  although  the  will  directed  the  pay- 
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ment  of  the  income  of  the  residuary  trust  fund 
to  be  paid  yearly  to  and  among  his  children, 
the  trustee  should  pay  to  the  guardian  of  the 
child  (there  being  but  one)  only  so  much  in- 
come as  was  necessary  for  her  maintenance,  edu- 
cation, and  support,  and  keep  invested  the  re- 
mainder of  the  income  as  part  of  the  said  trust 
fund. 

(3)  That  the  interest  paid  to  the  widow,  upon 
the  amount  of  the  trust  fund  bequeathed  for  her 
benefit,  should  be  computed  from  the  day  of  the 
death  of  the  testator. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §§  382,  386 ;  vol.  49,  Wills,  fg 
1836, 1837.] 

(Syllabus  by  the  Court.) 

Bill  by  Henry  White  Baker  against  Mary 
Ida  Fooks  and  others,  for  Instructions  by  a 
trustee.    Decree  rendered. 

The  bill  alleged  that  Benjamin  F.  Fooks 
died  February  3,  1895,  leaving  to  survive  him 
a  widow,  Mary  Ida  Fooks,  one  of  the  re- 
spondents, and  a  child,  Sallle  Fooks,  about 
the  age  of  11  years,  both  of  whom  were  living, 
having  In  his  lifetime  made  his  will,  which 
was  proved  before  the  register  of  wills  for 
Sussex  county  and  recorded  in  Will  Book  R, 
No.  17,  folio  163,  and  in  and  by  which  the 
testator  appointed  his  sister,  Elizabeth  J. 
Wright,  one  of  the  respondents,  to  be  the 
executrix  thereof,  and  letters  testamentary 
were  duly  granted  unto  her.  In  and  by  said 
will  the  testator  did  give  and  bequeath  unto 
the  complainant,  as  trustee,  the  sum  of  $25,- 
000  of  his  personal  estate  upon  certain  trusts, 
to  Invest  the  said  sum  in  good  securities, 
judgment  bonds  and  mortgages  constituting 
first  liens  upon  real  estate  being  "suggested, 
but  not  enjoined,"  and,  after  paying  out  of 
the  income  certain  fixed  charges  on  the  land 
devised  to  the  testator's  wife,  to  pay  the  resi- 
due of  the  income  and  Interest  of  said  fund 
to  his  said  wife  during  her  life.  The  testator 
further  directed  that,  If  there  should  be  dur- 
ing the  life  of  his  wife  any  deficiency  of  said 
fund,  the  deficiency  of  income  which  would 
have  properly  accrued  therefrom  should  be 
made  up  out  of  the  income  and  Interest  In 
any  residuary  personal  estate  which  he  had 
left  In  trust  as  hereafter  stated;  but,  If 
there  should  not  be  sufficient  income  accruing 
from  such  other  trust  fund  by  reason  of  the 
trust  having  been  performed  or  otherwise, 
then  the  deficiency  should  be  made  up  out  of 
the  rents  and  profits  of  testator's  real  es- 
tate, which  he  charged  with  the  payment 
thereof,  in  whose  hands  soever  the  same 
might  be,  It  being  the  will  of  the  testator  that 
his  wife  should  "receive  the  full  amount 
equivalent  to  interest  and  income  of  the 
twenty-five  thousand  dollars,  only  diminished 
by  the  sum  necessary  to  effect  and  maintain 
the  said  insurance."  The  devises  and  leg- 
acies were  declared  to  be  In  lieu  of  dower. 
And  the  said  testator  did  further  give  and 
bequeath  to  the  complainant  all  the  rest  and 
residue  of  his  personal  estate  upon  certain 
trusts  particularly  set  forth  in  item  9  of  said 
will,  as  follows :  To  Invest  the  same  as  in  the 
case  of  the  trust  for  his  wife,  and  to  collect 


and  receive  the  interest  and  Income  thereof, 
and  pay  over  to  and  among  the  testator's 
children  in  equal  parts  until  they  attain  the 
age  of  21  years;  the  receipt  of  any  child 
having  attained  full  age,  or  of  the  guardian  of 
any  child  during  minority,  being  required, 
each  child  to  receive  his  or  her  share  of  the 
principal  on  attaining  the  age  of  21  years, 
or  upon  the  death  of  any  child  leaving  child 
or  children,  then  the  share  to  be  distributed 
to  such  child  or  children  of  the  deceased 
child  by  representation.  The  trusts  under 
this  item  of  the  will  are  very  elaborately 
drawn,  but  it  is  unnecessary  to  give  In  detail 
those  provisions  which  have  no  bearing  upon 
the  questions  raised  in  this  case.  It  was  fur- 
ther provided  in  said  item,  however,  that 
the  trust  fund  of  $25,000  bequeathed  for  the 
benefit  of  testator's  wife  should,  after  the 
trusts  for  her  benefit  had  been  accomplished, 
go  into  and  form  a  part  of  the  personal  prop- 
erty bequeathed  in  the  ninth  Item  as  residue, 
and  subject  to  the  same  trusts  as  therein 
provided  with  respect  to  the  children.  It 
was  further  alleged  that  the  complainant, 
having  been  appointed  trustee  by  the  will,  re- 
nounced the  said  appointment  and  office  of 
trustee  on  the  3d  day  of  May,  1895,  but  after- 
wards, having  filed  his  written  renuncia- 
tion of  said  trust,  upon  the  separate  petitions 
of  the  widow  and  executrix  of  the  said  tes- 
tator, was  appointed  by  the  Chancellor  to  be 
trustee  under  said  will  of  both  funds,  to  fill 
the  vacancy  which  had  been  created  by  his 
own  renunciation  of  the  testamentary  ap- 
pointment, and  thereafter  the  complainant 
became  duly  qualified  as  trustee  by  executing 
a  bond  with  sureties  approved  by  the  Chan- 
cellor. It  was  further  alleged  in  the  bill 
that  upon  the  petition  of  the  complainant  he 
was  authorized  by  the  Chancellor  to  take  and 
receive  the  transfer  of  certain  Investments 
of  which  the  testator  was  possessed  at  the 
time  of  his  death,  a  detailed  statement  of 
which  securities  is  enumerated  in  the  bill  as 
having  been  transferred  to  the  complainant 
by  the  respondent  Elizabeth  J.  Wright,  ex- 
ecutrix of  the  testator.  There  is  also  con- 
tained in  the  bill  a  statement  of  divers  sums 
of  money  received  by  the  complainant  from 
said  executrix,  and  also  of  interest  and  div- 
idends received  by  him  from  the  several  in- 
vestments constituting  the  trust  fund.  The 
bill  further  states  that  the  provision  of  Item 
9  of  the  will,  directing  that  the  trustee  of  the 
residue  "shall  invest  and  keep  Invested  the 
said  residue  and  the  moneys  arising  there- 
from in  and  upon  some  good  and  sufficient 
securities,"  and  the  further  provision  of  said 
item  "that  the  said  trustee  shall  collect  and 
receive  the  interest  and  income  from  said 
residue  and  pay  over  the  same  to  and  among 
the  said  children  of  said  deceased  in  equal 
parts  until  they  shall  severally  attain  the  age 
of  21  years,  respectively,  the  net  Income  and 
interest  thereof  yearly,  for  which  the  receipt 
of  any  such  child  having  attained  full  age 
or  the  guardian  of  any  child  during  its  mi- 
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norlty  Shall  be  ample  acquittance,"  appear  to 
be  Inconsistent,  and  the  complainant  seeks  the 
Instructions  of  the  Chancellor  "in  respect  to 
the  disposition  of  the  Income  or  Interest 
annually  arising  and  to  arise  from  the  said 
residue  of  the  personalty  of  said  deceased." 
The  complainant  further  states  that  in- 
cluded In  the  property  assigned  to  him  by 
the  executrix  is  "the  interest  and  shares  of 
said  deceased  In  two  herds  of  cattle  in  the 
state  of  Wyoming;  that  the  Interest  and 
shares  of  said  deceased  In  one  of  said  herds 
was  appraised  at  the  sum  of  $5,000;  that  the 
Interest  and  share  of  the  said  deceased  in  the 
other  of  said  herds  was  appraised  at  the 
sum  of  $18,000;  that  from  the  first-mentioned 
herd  there  has  been  paid  to  the  complainant 
the  sum  of  $725.68;  that  from  the  other  one 
of  said  herds  there  has  been  paid  to  the  com- 
plainant the  sum  of  $841.34."  And  com- 
plainant avers  that  the  moneys  and  Income 
received  from  said  herds  annually  vary  con- 
siderably, being  very  much  larger  some  years 
than  others,  and  he  has  cause  to  believe  that 
some  years  the  actual  sale  from  each  of  said 
herds  exceeds  the  natural  Increase  of  said 
herds  for  the  preceding  year,  so  that  the 
moneys  and  Income  received  in  any.  one  year 
may  represent  more  than  the  Income  arising 
from  the  natural  increase  of  said  herd  for 
the  preceding  year;  that  is,  that  said  money 
may  represent  part  of  the  principal  Invested, 
as  well  as  the  income,  and  therefore  the 
complainant  asks  advice  and  instructions  of 
the  Chancellor  In  respect  to  the  disposition 
of  the  moneys  paid  to  him  from  these  two 
herds  of  cattle,  which  he  proposes  ultimate- 
ly to  hold  as  trustee  of  the  residue  of  the 
personal  estate  for  the  purpose  of  the  Invest- 
ment And  It  is  further  stated  that  the  com- 
plainant, with  the  consent  of  the  Chancel- 
lor, had  not  yet  set  apart  the  sum  of  $25,000, 
or  that  which  would  be  equivalent  thereto, 
as  a  separate  and  distinct  fund,  the  interest 
and  Income  whereof  would  be  payable  to  the 
said  widow  during  her  life,  for  the  follow- 
ing reasons:  (1)  He  has  not  received  that 
amount  in  money  with  which  to  make  such 
investment,  and  could  not  receive  it  from 
the  executrix  at  any  time  soon  after  his  ap- 
pointment as  trustee,  unless  the  executrix 
had  sold  Investments  of  the  testator  and  con- 
verted the  same  into  money,  which  was 
deemed  inadvisable  on  account  of  the  con- 
dition of  the  stock  market  (2)  That  after  a 
lapse  of  a  reasonable  time  there  was  some 
uncertainty  as  to  the  authority  of  the  com- 
plainant under  the  will,  to  hold  the  whole 
of  said  trust  fund  in  bulk  and  pay  to  the  wid- 
ow annually  a  sum  equal  to  the  interest  on 
$25,000  at  5  per  centum,  or  any  other  rate  of 
Interest;  and  In  view  of  the  uncertainty  of 
the  income  it  was  deemed  inadvisable  to 
separate  the  securities  to  the  amount  of  $25,- 
000  at  their  face  value,  as  they  might  great- 
ly depreciate  in  their  income-producing  qual- 
ities. (3)  That  the  securities  and  invest- 
ments assigned  to  the  complainant  by  the  ex- 


ecutrix vary  greatly  In  the  Income  which 
they  produce,  and  some  are  totally  unpro- 
ductive. (4)  That  the  complainant  received 
during  the  year,  and  since  his  appointment 
securities,  property,  and  Investments  from 
the  executrix  largely  in  excess  of  $25,000; 
but  some  producing  larger  dividends  and 
some  totally  unproductive,  complainant  did 
not  feel  Justified  in  discriminating  in  favor 
of  the  widow  and  against  the  legatees,  or 
vice  versa,  and  In  relation  to  this  he  seeks 
the  advice  and  Instructions  of  the  Chancellor. 

The  complainant  as  trustee  for  the  widow, 
has  paid  to  her  sums  at  different  times  at 
the  rate  of  $1,250  per  annum,  or  5  per  cent- 
um on  $25,000,  this  being  the  most  be  felt 
Justified  In  doing,  although  he  believes  that 
the  testator  desired  that  his  widow  should 
have  an  annuity  of  $1,500,  or  6  per  centum 
on  the  amount  set  apart  for  her,  which  the 
testator  suggested  should  be  Invested  in  first 
Hens  upon  real  estate,  which  are  supposed 
to  net  6  per  centum,  leas  the  costs  of  insur- 
ance and  repairs  on  buildings  on  the  lot  de- 
vised to  the  widow  for  life.  The  bill  sets 
forth  that  no  time  Is  fixed  by  the  will  when 
the  interest  or  Income  to  be  paid  to  the  wid- 
ow, arising  from  the  $25,000,  shall  begin 
to  accrue,  and  complainant  believes  that,  al- 
though it  was  Impracticable  to  Invest  the 
sum  of  $25,000  Immediately  upon  probate 
of  the  will,  the  testator  Intended  and  the 
widow  Is  entitled  to  receive  out  of  the  gen- 
eral Income  fund  of  the  testator's  estate  a 
sum  equal  to  the  income  or  dividend  which 
the  said  sum  of  $25,000  would  have  produc- 
ed, to  be  computed  from  the  date  of  testa- 
tor's decease,  and  as  to  this  complainant  asks 
Instructions  of  the  Chancellor. 

The  bill  prays  for  further  instructions  as 
to  tbe  disposition  or  distribution  of  tbe  trust 
funds  In  his  bands,  and  particularly  respect- 
ing the  amount  belonging  to  the  widow  and 
the  time  from  which  the  income  should  com- 
mence. He  also  prays  for  such  other  in- 
structions as  the  nature  of  the  case  may  re- 
quire. 

The  answer  admitted  the  facts  as  set 
forth  in  the  bill  and  the  necessity  for  instruc- 
tions of  the  Chancellor  on  the  various  points 
suggested  In  the  prayers  of  the  bill.  The 
case  was  heard  on  bill  and  answer,  and  sub- 
mitted without  argument  at  the  March  term, 
1896. 

J.  L.  Wolcott  St.,  for  complainant  Boyce 
&  Hearn,  for  respondents. 

THE  CHANCELLOR,  upon  consideration 
of  the  bill  and  answer,  the  suggestions  of 
counsel,  and  the  provisions  of  the  will  of  the 
said  Benjamin  F.  Focks,  deceased,  was  of 
opinion  that  the  fund  of  $25,000  specifically 
bequeathed  in  trust  for  the  benefit  of  the 
said  Mary  Ida  Focks  during  her  natural  life, 
should  remain  In  the  hands  of  the  complain- 
ant as  trustee  as  at  present  held  by  him, 
without  being  separated  from  the  general 
fund,  until  the  further  order  of  the  Chan- 
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cellor,  and  he  directed  that  the  trustee  should 
pay  out  of  the  Income  produced  by  the  en- 
tire trust  fund,  to  the  said  widow,  the  sum  of 
$1,500,  a  sum  equal  to  interest  on  said  sum 
of  $25,000  at  the  rate  of  6  per  centum  per 
annum,  less  the  cost  of  Insurance  on  the 
buildings  erected  on  the  lot  of  ground  spe- 
cifically devised  to  the  said  widow  for  life; 
the  said  Interest  to  be  computed  from  the 
3d  day  of  February,  A.  D.  1805,  the  day  of 
the  death  of  the  testator.  He  further  con- 
sidered that  the  said  complainant,  as  trus- 
tee, should  pay  to  the  guardian  of  Sallle 
Fooks,  minor  child  of  the  testator,  so  much 
only  of  the  Income  arising  from  said  trust 
fund  as  might  be  necessary  for  her  proper 
maintenance,  education,  and  support,  and 
that  the  said  trustee  sbould  be  authorized  to 
Invest  and  keep  invested  the  remainder  of 
said  Income  under  the  authority  of  item  9 
of  the  said  will. 

A  decree  was  entered  In  accordance  with 
the  views  expressed  by  the  Chancellor,  and  it 
was  further  ordered  that  the  trustee  pay 
the  costs  of  this  cause  out  of  the  trust  fund. 

(8  Del.  Ch.  K) 

HDTTON  v.  JOSEPH  BANCROFT  &  SONS 
CO.  et  al. 

(Court  of  Chancery  of  Delaware.    April  0, 
1890.) 

Rxhovai.  or  Causes— Diverse  Citizenship. 

Where  a  bill  in  equity  was  filed  in  the 
Court  of  Chancery  by  the  complainant,  who  was 
a  citizen  of  Delaware,  against  two  respondents, 
one  of  whom  was  a  citizen  of  Delaware  and  the 
other  a  citizen  of  Maryland,  upon  the  petition 
of  the  latter,  averring  that  the  controversy  was 
between  the  respondent,  who  was  a  citizen  of 
Maryland,  on  the  one  side,  and  the  complainant 
and  the  other  respondent,  who  were  both  citizens 
of  Delaware,  on  the  other  side,  the  case  being 
in  other  respects  within  the  removal  acts,  an 
order  was  made  for  its  removal  to  the  United 
States  Circuit  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Removal  of  Causes,  {  80.] 

(Syllabus  by  the  Court.) 

Bill  by  John  Hutton  against  Joseph  Ban- 
croft &  Sons  Company  and  Victor  G.  Bloede. 
Cause  removed  to  United  States  court 

The  respondent  the  Joseph  Bancroft  & 
Sons  Company  was  a  corporation  of  the  state 
of  Delaware,  and  the  complainant  was  a 
stockholder  therein.  The  other  respondent, 
Victor  G.  Bloede,  was  also  a  holder  of  stock 
in  said  company  to  the  amount  of  474  shares, 
which  It  was  alleged  had  been  received  by  the 
respondent  Bloede  under  a  contract,  the  exe- 
cution of  which,  together  with  the  transfer 
of  the  said  stock,  had  been  obtained  by  false 
and  fraudulent  representations.  The  bill 
prayed  for  a  decree  for  the  surrender  of  the 
stock,  the  payment  to  the  Bancroft  Company 
of  the  amount  of  money  received  by  the  re- 
spondent Bloede  for  dividends  on  the  stock, 
and  for  an  Injunction  to  restrain  the  respond- 
ent Bloede  from  assigning,  transferring,  or 
disposing  of  the  said  stock.  There  was  also 
*  prayer  that  the  Bancroft  Company  might 


be  restrained  by  an  Injunction  from  paying 
to  the  respondent  Bloede  any  further  divi- 
dends. The  bill  was  filed  February  27,  1896, 
and  a  subpoena  was  issued  on  the  same  day 
and  returned  April  6th,  with  the  indorsement 
that  the  Joseph  Bancroft  &  Sons  Company 
had  been  served  and  non  est  inventus  as  to 
Victor  G.  Bloede.  Before  the  return  day  of 
the  subpoena,  on  March  13,  1896,  the  respond- 
ent Joseph  Bancroft  &  Sons  Company  filed  its 
answer  admitting  the  material  allegations  of 
the  bill.  On  the  filing  of  the  bill  a  rule  was 
Issued  directed  to  the  respondents  to  show 
cause  why  a  preliminary  injunction  should 
not  Issue,  returnable  on  March  12th  follow- 
ing. After  the  hearing  on  the  rule,  on  March 
24,  1896,  a  preliminary  Injunction  was  grant- 
ed restraining  the  respondent  Bloede  "from 
assigning,  transferring,  or  disposing  of  the 
said  474  shares  of  the  stock  of  the  said 
Joseph  Bancroft  &  Sons  Company,  Issued  to 
him  as  set  forth  In  said  bill,"  and  the  re- 
spondent Bancroft  Company  from  "paying 
over  to  the  said  Victor  G.  Bloede  the  sum  of 
$13,272,  unpaid  dividends  on  said  474  shares 
of  stock  of  Joseph  Bancroft  &  Sons  Company, 
or  any  part  thereof,  and  also  from  declaring 
or  paying  any  further  or  other  dividends  on 
said  stock  to  any  person  or  persons  what- 
soever." 

On  the  same  day  L.  C.  Vandegrlft  entered 
a  special  appearance  for  the  respondent  Bloede 
for  the  purpose  of  filing  a  petition  for  remov- 
al and  for  no  other  purpose  whatsoever.  He 
Immediately  filed  his  petition  for  removal,  In 
which  the  allegations  of  the  bill  were  set 
forth  in  detail,  and  also  the  prayers.  The 
petition  further  averred  that  the  controversy 
was  wholly  between  citizens  of  different 
states,  "to  wit,  between  your  petitioner  on  the 
one  side,  who  avers  that  be  was  at  the  time 
of  the  bringing  of  this  suit,  and  still  is,  a 
citizen  of  the  state  of  Maryland,  and  the 
said  plaintiff,  John  Hutton,  and  the  nominal 
defendant,  but  real  plaintiff,  Joseph  Bancroft 
&  Sons  Company,  on  the  other  side;  your 
petitioner  averring  that  the  said  John  Hut- 
ton was  then,  and  still  Is,  a  citizen  of  the 
state  of  Delaware,  and  that  the  said  nominal 
defendant,  but  real  plaintiff,  Joseph  Bancroft 
&  Sons  Company  was  then,  and  still  is,  a  citi- 
zen of  the  state  of  Delaware,  duly  Incorpo- 
rated under  Its  laws.  The  petitioner  also 
averred  that  he  was  a  nonresident  of  the 
state  in  which  the  suit  was  brought,  and  the 
matter  in  dispute  exceeded,  exclusive  of  in- 
terest and  costs,  the  sum  of  $2,000,  and  that 
the  suit  was  of  a  civil  nature.  The  peti- 
tion continues  thus:  "That  the  sole  matter 
In  dispute  In  said  suit  Is  as  to  the  right  and 
title  of  the  said  -Victor  G.  Bloede  In  and  to 
the  said  474  shares  of  the  capital  stock  of  the 
said  Joseph  Bancroft  &  Sons  Company  Issued 
and  certified  to  him  as  aforesaid,  and  his 
right  and  title  In  and  to  the  dividends  hereto- 
fore declared  upon  or  hereafter  to  be  de- 
clared upon  said  shares  of  said  capital  stock. 
That  upon  one  side  of  that  dispute  are  ths 
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•aid  John  Hutton  and  the  said  Joseph  Ban- 
croft &  Sons  Company,  parties  to  the  above- 
entitled  salt,  while  npon  the  other  side  Is 
the  said  Victor  G.  Bloede,  your  petitioner, 
also  a  party  to  said  suit  That  said  dispute 
Is  therefore  a  suit  In  which  there  Is  a  single 
controversy,  embracing  the  whole  suit;  and 
your  petitioner  refers  to  the  bill  filed  by  the 
said  plaintiff  In  this  cause,  and  the  answer 
thereto  of  the  said  Joseph  Bancroft  &  Sons 
Company,  likewise  filed  In  this  cause,  and 
prays  that  said  bill  and  answer  may  be  taken 
as  part  of  this  petition."  The  petitioner  en- 
tered bond,  with  surety,  and  prayed  the 
court  to  proceed  no  further  In  the  suit,  except 
to  make  an  order  for  removal. 

Benjamin  Nlelds  and  W.  S.  Hllles,  for  com- 
plainant W.  C.  Spruance,  for  respondent 
Jos.  Bancroft  &  Sons  Co.  L  C.  Vandegrlft 
for  respondent  Bloede. 

THE  CHANCELLOR,  having  read  and  con- 
sidered the  papers  In  the  cause,  and  the  peti- 
tion for  the  removal,  and  it  appearing  from 
•aid  petition  that  the  suit  was  of  a  civil 
nature,  being  a  bill  in  equity  for  the  surren- 
der and  cancellation  of  certificates  of  stock 
and  an  Injunction  against  the  payment  of  div- 
idends thereon,  and  that  the  controversy 
was  wholly  between  citizens  of  different 
states,  that  is  to  say,  between  the  petitioner, 
one  of  the  respondents,  on  the  one  side,  and 
the  complainant  and  the  other  respondent  on 
the  other  side,  the  latter,  though  Joined  as  a 
respondent  in  the  bill,  being  In  fact  identical 
In  Interest  with  the  complainant  and  both 
citizens  of  Delaware,  and  It  further  appear- 
ing from  the  petition  that  the  matter  In  dis- 
pute exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  valne  of  $2,000,  he  was  of  opinion 
that  the  case  was  within  the  statute  provid- 
ing for  the  removal  of  causes  from  the  state 
courts  to  the  United  States  Circuit  Court 
and  having  approved  the  bond  filed  with  the 
petition,  made  an  order  for  the  removal.  The 
following  order  was  entered: 

"And  now,  to  wit  this  7th  day  of  April, 
A.  D.  1896,  the  petition  of  the  defendant  Vic- 
tor O.  Bloede  for  the  removal  of  said  cause  to 
the  United  States  Circuit  Court  for  the  Dis- 
trict of  Delaware  having  been  read  and  con- 
sidered, and  it  appearing  to  the  court  that 
there  has  been  filed  with  said  petition  a 
sufficient  bond  according  to  law,  It  is  there- 
upon, upon  motion  of  Lewis  C.  Vandegrlft 
attorney  for  said  defendant  ordered  by  the 
court  that  the  prayer  of  said  petition  be,  and 
the  same  is,  hereby  granted,  and  that  the 
•aid  cause  be  removed  to  the  said  United 
States  Circuit  Court" 

(8  ML  Ch.  6t) 

In  re  BELLAH. 

(Court  of  Chancery  of  Delaware.     May  7, 

1896.) 

Trusts— Fobbclosubx— Purchase    by   TRUS- 
TEE. 

The  Court  of  Chancery  baa  power  to  au- 
thorise a  trustee  to  bid  in  at  a  foreclosure  sale 


and  take  title  to  real  estate  sold  under  a  mort- 

§age  held  by  him  as  trustee,  although  the  will 
id  not  authorise  him  to  invest  in  real  estate; 
provided,  that  the  authority  asked  for  by  the 
trustee  Is  clearly  required  for  the  benefit  of  all 
interested  and  for  the  preservation  of  the  corpus 
of  the  trust  fund. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  47,  Trusts,  J  302.] 

(Syllabus  by  the  Court) 

Petition  by  Edward  T.  Bellah,  trustee  un- 
der the  will  of  Elijah  Holllngsworth,  for  ap- 
proval of  his  action  and  for  Instructions.  De- 
cree rendered. 

The  petitioner  was  trustee  for  Anna  B.  Hoi* 
Mngsworth  by  appointment  of  the  Chancellor, 
under  the  last  will  and  testament  of  Elijah 
Holllngsworth,  deceased.  The  testator,  In 
and  by  his  said  will  dated  June  27,  1865,  and 
since  his  decease  duly  approved  and  allowed, 
devised  and  bequeathed.  Inter  alia,  as  fol- 
lows: "Item  Fourth.  I  give  and  bequeath 
unto  •  •  •  one  hundred  thousand  dollars 
In  special  trust  to  invest  the  same  In  some 
safe  and  productive  securities,  preferring 
bonds  and  mortgages  of  real  estate,  with  paw- 
er  from  time  to  time  to  call  in  and  reinvest 
the  same  as  may  be  necessary,  and  all  Inter- 
est dividends,  and  income  which  may  accrue 
therefrom  to  receive  and  pay  over  into  the 
proper  hands  of  my  said  wife,  Anna  R.  Hol- 
llngsworth, for  her  sole  and  separate  use, 
during  her  natural  life,  and  upon  her  de- 
cease then  In  trust  to  dispose  of  said  principal 
sum  of  one  hundred  thousand  dollars  In  such 
manner  as  she,  my  said  wife,  by  her  last  will 
and  testament  or  by  any  writing  executed  as 
such  shall  direct  and  appoint  and  In  default 
of  such  appointment  then  In  trust  to  pay  and 
distribute  the  said  principal  equally  to  and 
among  such  person  or  persons  as' may  then 
be  my  next  of  kin,  according  to  the  statute 
of  the  state  of  Delaware  for  the  distribution 
of  intestate  person's  estate  for  the  time  be- 
ing, but  so  that  the  Issue  of  a  deceased  person, 
who  If  living  would  be  entitled  to  a  share  of 
said  principal  sum,  shall  take  such  share  on- 
ly, equally  among  them  If  more  than  one." 
On  the  petition  of  the  executors,  the  petition- 
er was,  by  an  order  of  the  Court  of  Chancery 
made  April  4,  1868,  appointed  trustee,  under 
the  said  last  will  and  testament  of  the  said 
legacy,  and,  having  thereafter  accepted  the 
trust  and  given  bond,  he  entered  upon  the 
duties  of  the  office  and  was  still  acting  as 
such. 

Among  the  Investments  of  the  trust  fund 
were  a  bond  and  mortgage  of  William  F. 
Seeds  and  Viola,  his  wife,  dated  November  9, 
A.  D.  1889,  and  recorded  in  the  office  for  the 
recording  of  deeds,  eta,  in  and  for  New  Cas- 
tle county,  aforesaid,  in  Mortgage  Record  I, 
voL  7,  289,  et  seq. ;  the  said  mortgage  covering 
a  certain  lot  of  land  In  the  city  of  Wilming- 
ton, county  and  state  aforesaid,  with  a  large 
brick  carpenter  shop  and  brick  stable  thereon 
erected.  The  Interest  havlDg  been  in  arrears 
since  June  4,  1892,  the  petitioner,  after  ex- 
hausting every  effort  to  collect  the  same,  i 
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out  a  scire  facias  on  the  said  mortgage,  be- 
ing No.  123  to  the  November  term,  1894,  of 
the  Superior  Court  In  and  for  New  Castle 
county,  and  at  said  term  recovered  judgment 
thereon,  and  afterwards  Issued  a  levari  faci- 
as, being  No.  110  to  the  February  term,  1895. 
Under  the  last-mentioned  writ  the  property 
was  sold,  and,  there  being  no  bidders  except 
the  petitioner,  he  bid  In  said  property  at  the 
sum  of  $100,  and  it  was  alleged  that  the  sher- 
iff was  then  prepared  to  execute  to  him  a 
deed  for  said  property.  And  the  petitioner 
set  forth  that  in  his  Judgment  It  was  for  the 
best  Interest  of  the  trust  estate  that  he  should 
take  title  to  the  property  and  hold  the  same 
as  part  of  the  trust  estate,  rather  than  to 
sacrifice  it  by  a  sale,  at  the  time  of  the  ap- 
plication, at  a  price  below  Its  real  value. 

The  petitioner  prayed:  (1)  For  the  approv- 
al of  the  court  of  his  action  In  the  foreclos- 
ure of  the  mortgage,  the  sate  of  the  mortgag- 
ed property,  and  Its  purchase  by  the  petition- 
er as  trustee.  (2)  That  the  petitioner  might 
be  permitted,  under  the  order  and  decree  of 
the  court,  to  take  title  to  the  lands  In  his  name 
as  trustee  as  aforesaid,  and  out  of  the  said 
trust  fund  to  pay  the  necessary  costs  and  at- 
torney's fees  Incurred  by  the  proceedings.  (3) 
"That  the  court  should  by  its  further  order 
and  decree  define  the  rights,  powers,  and  du- 
ties of  the  said  trustee  with  respect  to  said 
lands  so  taken  by  him  in  his  name  as  trustee 
as  aforesaid,  and  that  this  court  may,  by  Its 
said  order  and  decree  as  aforesaid,  order  and 
direct  the  said  trustee  to  grant  leases  of  said 
lands  and  premises,  and  to  sell  and  convey 
the  said  premises  whenever  occasion  may  of- 
fer, under  the  directions  of  this  court,  either 
at  public  or  private  sale,  upon  such  terms  as 
to  cash  or'  credit  as  may  be  possible  and  ad- 
vantageous to  said  trust  fund,  and  without 
responsibility  on  the  part  of  the  purchaser  or 
purchasers  thereof  to  see  to  the  application, 
nonapplicatlon,  or  misapplication  of  the  pur- 
chase money  therefor."  (4)  Such  further  or 
other  relief  as  might  be  required. 

The  petition  having  been  filed  Charles  W. 
Smith,  for  the  petitioner,  presented  the  same 
to  the  Chancellor  and  asked  for  an  order  in 
accordance  with  the  prayers  of  the  petition. 

Charles  W.  Smith,  for  petitioner. 

THE  CHANCELLOR,  after  having  duly 
considered  the  allegations  and  prayers  of  the 
petition,  was  of  opinion  that  the  acts  of  the 
trustee  as  set  forth  by  him  in  the  petition 
had  been  performed  because  of  the  necessi- 
ties of  the  case  and  were  for  the  best  Inter- 
ests of  the  cestui  que  trust,  and  for  the  bene- 
fit of  the  trust  fund,  and.  It  appearing  that 
the  authority  asked  for  by  the  trustee  was 
necessary  in  order  to  preserve  the  corpus  of 
the  trust  fund,  the  same  ought  to  be  granted. 
He  was  also  of  opinion  that  the  action  of  the 
trustee  In  the  foreclosure  of  the  mortgage 
and  the  sale  of  the  mortgaged  premises  and 
the  purchase  of  the  same  by  him  should  be 


approved,  and  that  he  should  take  title  to 
the  property  as  trustee,  at  the  same  time 
stating  that  this  Is  an  authority  to  be  exer- 
cised by  the  Court  of  Chancery  with  extreme 
caution,  and  only  when  clearly  required  for 
the  benefit  of  ail  Interested  and  for  the  pres- 
ervation of  the  corpus  of  the  trust  fund.  He 
also  considered  that  it  was  manifestly  prop- 
er, in  view  of  the  approval  by  the  court  of 
this  action,  that  the  necessary  costs  and  ex- 
penses of  the  proceedings,  including  counsel 
fees  Incurred,  should  be  paid  out  of  the  trust 
fund,  and  that  the  trustee  should  have  power  . 
to  grant  leases  and  cancel  and  renew  the 
same,  or  sell  and  convey  the  premises  under 
the  direction  of  the  court,  at  public  or  private 
sale  and  upon  such  terms  as  should  be  most 
advantageous  to  the  trust  fund,  and  that  the 
said  trustee  should  hold  the  real  estate  as  a 
part  of  the  trust  fund  bequeathed  in  saldt 
fourth  Item  of  the  recited  will. 

The  following  decree  was  entered:  "And 
now,  to  wit,  this  11th  day  of  April,  A  D. 
1896,  the  petition  of  Edward  T.  Bellah,  trus- 
tee for  Anna  R.  Hollingsworth,  having  been 
read  by  the  Chancellor,  and  by  him  maturely 
considered,  and  it  being  considered  by  the 
Chancellor  that  the  acts  of  the  said  trustee 
therein  set  forth  have  been  performed  be- 
cause of  the  necessities  of  the  case,  and  are 
for  the  best  Interests  of  the  said  cestui  que 
trust  and  for  the  benefit  of  the  said  trust 
fund,  and  It  further  appearing  from  the  facta 
and  case  presented  upon  said  petition  that 
the  prayers  of  said  petitioner  are  proper  and 
ought  to  be  granted,  now,  therefore,  this- 
court  orders,  directs,  adjudges,  and  decrees 
that  the  action  of  said  trustee  in  the  foreclos- 
ure of  said  mortgage,  the  sale  of  said  mort- 
gaged premises  under  the  writ  of  levari  facias 
In  said  petition  mentioned,  and  the  purchase 
by  said  trustee  of  the  said  lands  at  said  sale 
In  his  character  of  trustee,  be  and  the  same 
are,  hereby  approved;  that  the  said  trustee 
take  title  to  said  property,  so  purchased  by 
him  as  trustee  as  aforesaid,  in  the  name  of 
him,  the  said  Edward  T.  Bellah,  as  trustee 
as  aforesaid ;  that  the  said  trustee  be,  and  he 
Is,  hereby  authorized  to  pay  out  of  said  trust 
fund  the  necessary  and  proper  court  costs  in 
obtaining  a  deed  for  said  lands  from  the  said 
sheriff,  and  the  costs  of  this  present  proceed- 
ing, and  the  counsel  fees  incurred  In  this 
present  petition  and  In  the  said  foreclosure 
proceedings  on  said  mortgage;  that  the  said 
trustee  shall  have  and  exercise  with  reference- 
to  said  real  estate  the  rights,  powers,  and  du- 
ties to  grant  leases  of  said  lands  and  premises, 
and  the  same  to  cancel  and  renew  as  necessi- 
ty may  require,  to  sell  and  convey  the  said 
premises  whenever  occasion  may  offer,  under 
the  order  and  direction  of  this  court,  either 
at  public  or  private  sale,  upon  such  terms  as 
to  cash  or  credit  as  may  be  possible  and  ad- 
vantageous to  the  said  trust  fund,  and  with- 
out responsibility  on  the  part  of  the  purchas- 
er or  purchasers  thereof  to  see  to  the  applica- 
tion, nonapplicatlon,  or  misapplication  of  tbt- 
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purchase  money  therefor ;  that  the  said  trus- 
tee hold  said  real  estate,  as  a  part  of  the 
said  trust  fund,  so  bequeathed  by  the  said 
Elijah  Holllngsworth,  In  and  by  the  said 
fourth  Item  of  his  said  last  will  and  testa- 
ment, subject,"  however,  to  such  further  or- 
ders, directions,  and  decrees  of  the  Chancellor 
of  and  concerning  the  same,  as  may  be  made 
at  any  time  hereafter;  and  the  said  trustee 
shall  account  for  all  the  rents,  Issues,  and 
profits  of  said  real  estate  as  a  part  of  the 
Income  of  said  trust  fund." 


<8  Del.  Cb.  l) 

VIRDEN  v.  BOARD  OP  PILOT  COMTEtS. 

(Court  of  Chancery   of  Delaware.     March  8, 
1896.) 

L  Pilots  —  Penalties   fob   Violation   or 

Regulations. 

An  injunction  will  be  granted  to  restrain 
the  Board  of  Pilot  Commissioners  created  under 
the  pilotage  act  of  1881  (Laws  1881,  p.  491,  c. 
449)  from  the  enforcement  of  its  rules  against  a 
duly  licensed  pilot: 

(1)  By  the  penalties  of  suspension  and  for- 
feiture of  pilotage  fees,  or  either  of  them. 

(2)  By  suspension  or  forfeiture  or  deprivation 
of  license. 

(3)  By  any  penalty  whatsoever,  except  such 
as  shall  have  been  prescribed  before  the  com- 
mission of  the  offense. 

2.  Same  — Pilot    Commissioners  —  Rules  — 
Reasonableness. 

The  rules  adopted  In  September,  1895,  by 
the  Board  of  Pilot  Commissioners,  regulating 
the  boarding  at  other  ports  of  vessels  bound  for 
Delaware  bay  and  river,  and  forbidding  li- 
censed pilots  from  doing  so,  otherwise  than  in 
accordance  with  such  rules,  are  reasonable  and 
within  the  powers  conferred  by  the  pilotage  act 
of  April  5,  1881. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
toL  39,  Pilots,  |  4.] 

8.  Same. 

The  penalty  of  forfeiture  of  pilotage  fees 
for  breach  of  the  rules  prescribed  by  the  Board 
of  Pilot  Commissioners  cannot  be  enforced  for 
an  offense  committed  after  the  rules  were  pre- 
scribed. As  to  such  offense  the  rule  and  pen- 
alty are  alike  ex  post  facto. 

4.  Same. 

The  fact  that  the  Board  of  Pilot  Commis- 
sioners has  legislative  power  to  establish  rules 
for  the  government  of  pilots,  and  prescribe  prop- 
er penalties  for  the  violation  of  the  same,  and 
has  also  judicial  power  to  try  and  determine 
charges  of  violations  thereof,  does  not  dispense 
with  the  necessity  for  the  existence  of  the  rule 
and  the  penalty  before  the  commission  of  the 
offense.  These  are  distinct  functions,  and  can- 
not be  so  blended  as  to  make  valid  an  ex  post 
facto  rule  or  an  ex  post  facto  penalty. 

5.  Same. 

When  the  Legislature  has  defined  an  of- 
fense and  prescribed  a  penalty  for  the  same,  it 
Is  not  competent  for  an  inferior  body,  such  as 
the  Board  of  Pilot  Commissioners,  to  add  addi- 
tional penalties,  or  substitute  others  for  the  com- 
mission of  such  statutory  offense. 

&  Same. 

The  imposition  by  the  Legislature  of  a 
specific  penalty  for  certain  offenses  does  not 
operate  to  preclude  the  Board  of  Pilot  Com- 
missioners from  imposing  a  similar  penalty  for 
the  breach  of  its  rules.  In  such  case  the  maxim 
"expressio  unius  exclusio  est  alterius"  has  no 
application. 


7.  Same. 

The  right  conferred  by  the  Legislature  upon 
a  corporation,  such  as  the  Board  of  Pilot  Com- 
missioners, to  make  rules,  necessarily  implies, 
without  any  express  grant,  the  right  to  prescribe 
and  enforce  penalties  for  their  violation.    But 

&unishment  for  violation  of  such  rules  cannot 
e  by  forfeiture  of  property,  if  such  forfeiture 
has  not  been  In  express  terms  authorized  by  the 
Legislature. 

8.  Same. 

A  pilot's  license,  duly  granted  under  the 
pilotage  act,  is  property  which  cannot  be  for- 
feited except  by  direct  legislative  authority,  and 
therefore  the  Board  of  Pilot  Commissioners  has 
no  power  to  revoke,  annul,  forfeit,  or  suspend 
such  license  as  a  penalty  for  the  breach  of  its 
rules. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig. 
vol.  39,  Pilots,  |  6.] 

9.  EojnTY— Jurisdiction— Adequate  Remedy 
at  Law. 

It  is  well  settled  that,  In  the  absence  of  any 
express  statutory  limitation,  a  court  of  equity 
has  no  jurisdiction  where  there  is  an  appropriate 
and  adequate  remedy  in  the  courts  of  law,  or  by 
some  other  special  mode  provided  by  statute. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  I  121.] 

10.  Same. 

Though  the  provisions  of  the  pilotage  act 
giving  an  appeal  from  the  decisions  of  the  board 
to  the  Superior  Court  may  furnish  a  sufficient 
and  adequate  remedy  in  case  of  a  fine,  it  is  not 
so  in  case  of  forfeiture  of  license  or  suspension, 
whether  for  a  fixed  period  or  Indefinitely. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  19,  Equity,  S§  151, 152.J 

11.  Same  —  Retention  or  Jurisdiction  Ac- 
quired. 

It  is  a  familiar  rule  of  equity  that  where  the 
court  has  jurisdiction  of  one  branch  of  a  case, 
it  will,  for  the  purpose  of  avoiding  multiplicity 
of  actions,  assume  jurisdiction  of  the  whole  sub- 
ject including  such  matters  as  would  not,  it 
standing  alone,  have  been  within  the  jurisdiction 
of  the  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  f  104.] 

(Syllabus  by  the  Court) 

Bill  for  Injunction  by  Walter  L.  VIrdea 
against  the  Board  of  Pilot  Cominissionera 
to  restrain  them  from  enforcing  a  penalty. 
Decree  for  complainant 

The  complainant  was  a  pilot  duly  licensed 
by  the  defendant  a  corporation  created  under 
an  act  entitled  "An  act  regulating  pilots  and 
pilotage  of  and  In  the  bay  and  river  Dela- 
ware," passed  April  5,  1881.  Laws  1881,  p. 
494,  c  449.  The  Injunction  was  sought  to  re- 
strain the  defendant  from  suspension  of 
complainant's  license  and  forfeiture  of  his 
pilotage  fees  received  for  piloting  a  vessel, 
which,  It  was  alleged,  had  been  boarded  by 
him  in  violation  of  rules  of  the  board,  adopted 
In  September,  1895,  the  text  of  which  is  set 
forth  in  the  opinion.  The  violation  of  the 
rules  charged,  and  which  was  admitted,  was 
that  the  complainant  bad  boarded  a  vessel 
in  a  foreign  port  and  assumed  control  as  pilot 
thereof  on  arrival  at  or  near  the  mouth  of 
Delaware  Bay.  Soon  after  the  adoption  of 
the  new  rules  the  complainant  was  cited  to 
appear  before  the  defendant  board  to  answer 
the  charge,  and  a  motion  was  made  and  aec- 
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onded  that  be  should  be  suspended  and  for- 
feit and  pay  to  the  defendant  the  pilotage 
earned  by  him.  Before  the  motion  was  put 
to  a  rote,  however,  at  the  request  of  com- 
plainant's counsel,  action  was  postponed  un- 
til the  next  regular  meeting  on  Monday,  No- 
vember 4th,  In  order  to  give  complainant  time 
to  decide  upon  bis  course  of  action.  Accord- 
ingly the  bill  was  filed,  November  7,  1895, 
and  on  the  22d  of  the  same  month  an  agree- 
ment of  counsel  was  filed  to  the  effect  that  the 
"case  shall  be  treated,  argued,  and  decided  as 
if  the  bill  filed  therein  bad  been  filed  before 
November  4,  1895,  and  a  preliminary  injunc- 
tion had  then  been  granted  according  to  the 
prayer  of  said  bill."  It  was  also  provided  in 
the  agreement  that  a  preliminary  injunction 
should  be  issued  and  the  case  proceeded  with 
speedily  to  a  hearing  on  the  merits.  The  ma- 
terial facts  as  to  what  was  done  by  the  par- 
ties were  admitted,  but  there  was  testimony 
taken  on  both  sides  presenting  conflicting 
▼lews  of  the  effect  of  the  action  complained 
of  by  the  defendant  upon  the  pilotage  service, 
and  the  necessity  and  propriety  of  the  rules 
adopted  by  the  board  and  violated  by  the 
complainant  The  facts  of  the  case,  together 
with  material  provisions  of  the  acts  of  as- 
sembly and  of  the  rules,  and  the  testimony, 
so  far  as  it  Is  necessary,  are  set  forth  in  de- 
tail in  the  opinion.  The  Chancellor,  having 
been  of  counsel  in  this  cause,  certified  that 
fact  to  the  Governor,  who  thereupon  appoint- 
ed as  Chancellor  ad  litem  William  C.  Spru- 
ance,  Esq.,  by  whom  the  case  was  heard  and 
determined. 

Lewis  O.  Vandegrift,  for  complainant 
Levi  0.  Bird,  for  respondent 

SPRUANCE,  Ch.i  This  Is  an  injunction  bill 
brought  by  the  complainant,  Walter  L.  Vir- 
den,  to  restrain  the  defendant,  the  Board  of 
Pilot  Commissioners,  from  enforcing  certain 
rules  adopted  by  the  said  board,  prohibiting 
pilots  holding  licenses  from  this  state  from 
boarding  vessels  otherwise  than  from  licensed 
pilot  boats,  except  as  provided  by  said  rules. 
The  act  entitled  "An  act  regulating  pilots 
and  pilotage  of  and  in  the  bay  and  river 
Delaware"  (Laws  1881,  p.  494,  c.  449),  passed 
by  the  Legislature  of  this  state  April  5,  1881, 
established  and  incorporated  a  Board  of  Pilot 
Commissioners,  consisting  of  five  persons,  and 
among  other  things  authorized  said  board, 
under  the  limitations  prescribed  by  said  act, 
"to  grant  license  to  persons  to  act  as  pilots 
In  the  bay  and  river  Delaware,  and  to  make 
rules  for  their  government  while  employed 
In  that  service,  to  decide  all  differences  which 
may  arise  between  masters,  owners  and  con- 
signees of  ships  or  vessels  and  pilots,  except 
in  cases  hereinafter  excepted;  provided  that 
If  any  person  whomsoever  shall  conceive  him- 
self aggrieved  by  any  decision  or  penalty 
made,  given  and  Imposed  by  the  said  board, 
such  persons  may,  except  in  cases  hereinafter 
excepted,  within  six  days  appeal  therefrom 

1  Chancellor  ad  litem. 


to  the  superior  court  of  either  of  the  counties 
of  this  state,  and  on  such  appeal  the  like 
security  shall  be  entered  and  the  like  pro- 
ceedings had  as  in  the  case  of  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  for  a 
debt  or  demand  not  exceeding  one  hundred 
dollars.''  Said  act  provided  that  the  licenses 
granted  by  the  board  "shall  be  in  force  for 
one  year  from  the  date  thereof  and  until 
pilots  respectively  shall,  next  after  the  ex- 
piration of  the  year,  arrive  with  any  ship 
or  vessel  at  any  port  on  the  bay  or  river  Dela- 
ware, and  no  longer";  fixed  the  amount  of 
the  license  fees,  and  required  the  licensee 
to  give  bond  with  surety  to  the  Governor  of 
the  state,  "conditioned  for  the  true  and  faith- 
ful performance  of  the  duties  and  services 
required  by  this  act  and  that  he  will  not 
aid  or  assist  In  defrauding  the  revenue  of 
the  United  States,  and  that  he  will  deliver  up 
the  license  to  him  granted,  when  required 
by  the  board,  in  pursuance  of  the  provisions 
of  this  act"  The  said  act  and  subsequent 
amendments  thereof,  defined  certain  offenses 
by  pilots,  and  prescribed  penalties  for  the 
punishment  of  the  same;  such  penalties  being 
pecuniary  fines,  forfeiture  of  pilotage  fees, 
forfeiture  of  license  absolutely  or  for  a  speci- 
fied time,  suspension  for  any  time  the  board 
may  think  proper,  and  deprivation  of  license 
for  one  year.  The  act  also  provided  that  "In 
every  case  of  suspension,  the  pilot  shall  de- 
liver up  his  license  to  the  board,  to  be  by 
them  kept  until  the  time  for  which  he  may 
have  been  suspended  shall  have  expired." 
Said  act  further  declared  "that  the  pilot  who 
shall  first  offer  himself  to  any  Inward  bound 
ships  or  vessels  shall  be  entitled  to  take 
charge  thereof,"  and  that  "any  pilot  bringing 
In  any  Inward  bound  ship  or  vessel  shall,  by 
himself  or  one  of  his  boat's  company,  be  en- 
titled to  pilot  said  ship  or  vessel  to  sea  when 
she  next  leaves  the  port" 

The  complainant  is  a  pilot  of  and  in  the 
bay  and  river  Delaware,  duly  licensed  by  the 
said  board,  pursuant  to  the  provisions  of 
the  said  act  and  the  amendments  thereof. 
In  the  month  of  September,  1895,  the  said 
board  adopted  the  following  rules  or  regula- 
tions: "Whereas,  It  has  become  necessary 
for  the  good  of  the  pilot  service  to  prohibit 
pilots  holding  license  from  the  state  of  Dela- 
ware from  boarding  vessels  by  any  means 
other  than  a  regularly  licensed  pilot  boat; 
therefore  be  It  resolved:  (1)  That  no  pilot 
excepting  as  hereinafter  provided,  shall  go  to 
any  United  States  or  foreign  port  to  board 
or  pilot  any  vessel  bound  for  the  Delaware 
Breakwater,  port  of  Philadelphia,  or  any 
port  on  the  Delaware  river  or  bay;  nor  shall 
any  pilot  offer  in  any  United  States  or  for- 
eign port  or  waters  adjacent  thereto  to  pilot 
any  vessel  to  the  Delaware  Breakwater  or 
the  above-mentioned  ports,  under  penalty  of 
suspension.  (2)  Whenever  a  pilot  shall  be 
required  to  go  to  any  United  States  or  for- 
eign port  to  pilot  any  vessel  to  the  Delaware 
Breakwater,  the  port  of  Philadelphia,  or  any 
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port  in  the  Delaware  river  or  bay,  the  cap- 
tain, owner,  agent,  or  consignee  of  said  ves- 
sel shall  apply  to  the  pilot's  office  and  a 
pilot  shall  be  furnished,  to  be  taken  in  rota- 
tion from  the  various  pilot  boats:  First, 
from  Pennsylvania  boat  No.  1;  second,  from 
Delaware  boat  No.  1;  third,  from  Pennsyl- 
vania boat  No.  2;  fourth,  from  Delaware 
boat  No.  2;  and  thus  continuing  until  every 
boat  has  had  her  turn  in  furnishing  a  pilot 
for  this  service.  Should  any  boat's  company 
be  unavailable,  the  pilot  shall  be  taken  from 
the  next  boat  in  rotation.  The  traveling  ex- 
penses of  the  pilot  shall  be  paid  by  the  ves- 
sel: Provided,  that  if  the  pilot  having  the 
turn  to  go  should-  be  objected  to  for  a  good 
cause  by  the  captain,  owner,  agent,  or  con- 
signee, another  of  his  boat's  company  may 
be  taken,  and,  If  the  whole  boat's  company 
Is  objectionable,  application  can  be  made  to 
the  next  boat  In  rotation,  but  no  further.  (3) 
No  pilot  shall  board  a  vessel  from  a  steam- 
boat or  any  vessel  other  than  a  pilot  boat, 
when  there  Is  a  pilot  boat  in  sight  If  there 
Is  no  pilot  boat  in  sight,  the  pilot  may  board 
the  vessel,  but  shall  set  a  pilot  signal  imme- 
diately and  keep  It  set  until  Cape  Henlopen 
bears  southwest  (S.  W.),  and  shall  surren- 
der the  vessel  to  the  first  pilot  boat  speaking 
the  vessel  outside  that  range.  A  flag  by  day 
or  a  torch  by  night  shall  be  considered  a  pilot 
boafs  signal  for  speaking  a  vessel.  In  case 
a  vessel  comes  to  the  Breakwater  for  orders, 
and  discharges  her  pilot,  subsequently  re- 
ceiving her  orders  to  Philadelphia,  and  then 
takes  another  pilot,  he  shall  be  permitted,  If 
necessary,  to  take  charge  of  the  vessel  from 
the  Breakwater.  (4)  That  these  resolutions 
shall  go  into  effect  the  1st  day  of  October, 
1895."  After  the  1st  day  of  October,  1895, 
the  complainant  went  to  a  foreign  port,  to 
wit,  Halifax,  Nova  Scotia,  and  there  board- 
ed a  vessel  belonging  to  the  Allen  Line  of 
steamers,  from  Glasgow  and  Liverpool,  call- 
ing at  Halifax,  and  bound  for  Philadelphia. 
After  said  vessel  reached  pilotage  ground, 
at  or  near  the  mouth  of  the  Delaware  Bay, 
the  complainant  became  the  pilot  of  said  ves- 
sel and  brought  her  to  the  port  of  Philadel- 
phia; he  being  the  first  pilot  to  offer  his 
services  to  said  vessel.  Afterwards  the  com- 
plainant was  cited  by  said  board  to  appear 
before  it  to  answer  a  charge  of  having  vio- 
lated said  rules  or  regulations,  and,  having 
admitted  the  facts  above  stated,  a  motion 
was  made  and  seconded  that  the  complain- 
ant "be  suspended  as  a  pilot  in  the  bay  and 
river  Delaware,  and  that  he  forfeit  and  pay 
to  the  Board  of  Pilot  Commissioners  afore- 
said the  pilotage  earned  by  him  for  piloting 
the  vessel  as  -aforesaid."  Before  said  motion 
was  put  to  a  vote,  the  board,  at  the  request 
of  the  complainant's  solicitor,'  postponed  fur- 
ther consideration  thereof  until  November  4, 
1895,  In  order  that  the  complainant  might 
have  an  opportunity  to  decide  what  course  he 
would  pursue  with  respect  to  the  proposed 
Action  of  the  board. 
67A.-62 


The  bill  alleges  that  thereupon  the  com- 
plainant filed  this  bill,  but  for  the  filing  of 
which  he  would  have  been  suspended  and 
fined  as  aforesaid,  and  the  answer  of  the  de- 
fendant admits  this  allegation  to  be  true. 
The  complainant  has  a  verbal  contract  with 
the  said  Allen  Line  to  pilot  the  ships  of  the 
said  line  In  and  out  of  the  Delaware  bay  and 
river,  pursuant  to  which  for  some  years  past 
be  has  been  in  the  habit  of  boarding  the 
ships  of  said  line  as  they  touch  at  Halifax, 
and  proceeding  with  them  until  their  arrival 
off  the  mouth  of  the  Delaware  Bay,  and 
thereupon  assuming  the  duties  of  pilot,  and 
bringing  the  ship  to  the  port  of  Philadelphia. 
About  the  time  of  the  adoption  of  the  said 
rules  or  regulations  by  the  said  board,  simi- 
lar rules  or  regulations  were  adopted  by  the 
wardens  of  the  port  of  Philadelphia.  It  ap- 
pears by  the  testimony  that,  for  some  years 
prior  to  the  adoption  of  these  rules  or  regu- 
lations, it  had  been  the  practice  of  some  of 
the  pilots  of  the  Delaware  bay  and  river  to 
go  to  ports  of  the  United  States,  or  foreign 
ports,  to  board  and  pilot  vessels  bound  for 
ports  on  the  Delaware  river  or  bay,  but  that 
since  the  adoption  of  said  rules  the  practice 
bad  been  abandoned  by  all  of  the  Delaware 
pilots  except  the  complainant,  and  by  all  of 
the  Pennsylvania  pilots  except  one  or  two. 
The  complainant  denies  the  legal  validity 
of  the  said  rules  or  regulations,  and  the 
right  of  the  said  board  to  enforce  the  same 
in  the  mode  proposed  or  otherwise.  The  bill 
prays  that  the  said  rules  or  regulations  may 
be  declared  null  and  void,  and  that  the  said 
board  may  be  perpetually  restrained  by  the 
injunction  of  this  court  from  suspending  the 
complainant  as  a  pilot  as  aforesaid,  on  ac- 
count of  the  facts  above  stated,  or  for  the 
reasons  set  forth  In  said  resolution,  and  that 
It  be  perpetually  restrained  as  aforesaid  from 
Imposing  upon  the  complainant  any  fines, 
penalties,  or  forfeitures,  or  anything  in  the 
nature  thereof,  on  account  of  the  acts  done 
by  bun  as  hereinbefore  stated,  or  for  the  rea- 
sons set  forth  In  said  resolution,  and  that  a 
preliminary  injunction  may  issue  to  restrain 
the  said  board  in  like  manner  until  the  fur- 
ther order  of  the  court,  and  that  the  com- 
plainant may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require. 

The  answer  of  said  board  denies  the  right 
of  the  complainant  to  the  relief  sought;  In- 
sists that  said  board  was  fully  empowered 
by  the  said  act  of  April  5,  1881,  and  the 
amendments  thereof,  to  make  and  enforce 
the  said  rules  or  regulations  in  the  mode 
prescribed  therein,  and  in  the  manner  pro- 
posed by  the  resolution  pending  before  said 
board ;  claims  that  said  rules  are  reasonable 
and  necessary  for  the  maintenance  of  an  ef- 
ficient pilotage  service;  avers  that  the  com- 
plainant has  an  adequate  remedy  at  law  by 
appeal  to  the  Superior  Court,  and  denies  the 
jurisdiction  of  this  court 

It  would  be  difficult  to  exaggerate  the  Im- 
portance of   a   well-regulated   and  efficient 


zed  by 


Google 


978 


67  ATLANTIC  REPORTER. 


(DeL 


pilotage  service,  and  such  a  service  Is  es- 
pecially Important  to  the  commerce  of  the 
Delaware,  In  view  of  the  dangerous  approach 
to  the  capes  and  the  long  and  dangerous  bay 
and  river  to  be  traversed  before  reaching 
the  port  of  Philadelphia.  To  regulate  this 
most  useful  service,  and  to  promote  its  ef- 
ficiency, the  pilotage  act  was  passed,  and 
every  aid  within  the  limits  of  the  law  should 
be  afforded  to  the  Board  of  Pilot  Commis- 
sioners In  the  discharge  of  their  responsible 
duties.  The  board  should  not  only  enforce 
the  provisions  of  the  act  In  reference  to  the 
duties  of  pilots,  but  should  make  and  en- 
force, by  proper  penalties,  such  reasonable 
rules  and  regulations  as  may  from  time  to 
time  be  found  necessary  for  the  government 
of  pilots  while  employed  in  said  service.  No 
suitable  system  of  pilotage  can  be  maintain- 
ed without  a  sufficient  number  of  pilot  boats, 
the  chief  use  of  which  Is  to  cruise  at  sea  in 
search  of  vessels  needing  pilots.  Any  pracr 
tice  which  tends  to  discourage  the  mainte- 
nance of  a  sufficient  fleet  of  pilot  boats  must 
be  detrimental  to  the  service.  Without  the 
aid  of  any  direct  testimony  upon  the  sub- 
ject, it  Is  easy  to  reach  the  conclusion  that 
the  practice  complained  of  tends  to  Injure 
the  service.  It  is  more  profitable,  Is  attend- 
ed with  less  risk  and  expense,  and  furnish- 
es more  steady  and  certain  employment,  and 
has  a  tendency  to  draw  from  the  ordinary 
cruising  service  a  large  number  of  capable 
pilots,  and  breed  jealousy  and  dissatisfaction 
among  those  who,  unable  to  obtain  the  more 
desirable  employment,  should  be  obliged  to 
continue  in  the  more  perilous  and  less  profit- 
able branch  of  the  service,  and  would  tend 
to  discourage  the  maintenance  of  a  sufficient 
cruising  fleet  so  essential  to  the  safety  of  a 
large  number  of  vessels  requiring  pilots. 

The  overwhelming  weight  of  the  testimony 
In  this  case  Is  that  this  practice  is  Injurious 
to  the  service.  The  only  witnesses  who  testi- 
fied to  the  contrary  are  the  complainant,  a 
Pennsylvania  pilot,  who  appears  to  have 
been,  at  the  time  he  testified,  under  dis- 
cipline for  the  violation  of  a  similar  rule 
adopted  by  the  port  wardens  of  Philadelphia, 
and  an  agent  of  the  Allen  Line,  In  whose 
service  the  complainant  was  at  the  time  of 
the  commission  of  the  offense  charged.  Or 
the  other  band,  the  president  of  the  Board 
of  Pilot  Commissioners  and  six  other  ex- 
perienced pilots  bear  testimony  to  the  in- 
jurious tendency  of  the  practice.  In  reply 
to  the  question  as  to  how  the  refusal  of  pilots 
to  obey  said  rules  would  affect  the  service, 
the  president  of  the  board  says:  "It  would 
have  a  tendency  for  the  best  of  the  pilots 
to  go  out  of  the  regular  service,  and  go  Into 
what  they  call  'the  Pullman  Palace  Car 
service.'  In  other  words  Instead  of  cruising 
on  boats,  they  would  go  to  other  ports  to 
seek  business,  to  bring  Inward-bound  ships 
in.  Of  course,  the  man  that  brings  an  In- 
ward-bound ship  in  is  entitled  to  take  her 
out   again.     It  would  certainly   discourage 


the  pilots  that  have  to  cruise,  whilst  they 
are  cruising,  to  speak  the  vessel  Inward 
bound  and  find  a  pilot  already  on  board.  If 
the  resolutions  are  not  sustained,  In  my  opin- 
ion, it  would  not  be  but  a  very  few  years 
until  the  pilot  service  of  the  Delaware  would 
be  broken  up  nearly  altogether."  In  refer- 
ence to  the  injurious  effect  of  the  practice 
complained  of,  George  W.  Poynter  testifies: 
"It  is  creating  a  great  deal  of  dissatisfaction 
at  the  present  time.  We  men  who  go  to  sea 
in  our  boats  cruise  around  and  take  what- 
ever comes  along,  and  ships  will  come  along 
from  Boston,  Halifax,  or  New  York  with  a 
pilot  on  board,  and  it  is  very  discouraging 
to  a  man  cruising."  Arthur  W.  Marshall 
testifies:  "I  think,  If  these  resolutions  are 
Ignored  by  the  pilots,  and  this  thing  Is  con- 
tinued— not  only  by  Mr.  Vlrden;  there  will 
be  several  others  that  will  do  it,  if  he  is  al- 
lowed to  do  It — that  the  boats  will  be  entirely 
crippled,  because  there  will  not  be  suf- 
ficient pilots  to  support  the  boats ;  and,  even 
If  there  were,  they  would  not  get  sufficient 
vessels,  if  every  man  was  allowed  to  go 
around  to  the  different  ports  and  get  the 
boats,  for  the  vessels  not  stopping  at  the 
ports,  coming  from  the  other  side,  would  be 
entirely  deprived  of  pilots."  Harry  V.  Lyons 
says:  "Under  the  present  system,  as  we  are 
working  now,  we  have  several  pilot  boats, 
and  we  have  very  good  crnises,  and  are  al- 
ways there  ready  to  speak  a  ship  coming  In ; 
but,  If  this  'parlor  car'  business  is  allowed, 
this  going  to  other  ports,  etc,  eventually  the 
pilot  boats  will  have  to  lay  up  and  that  part 
of  the  service  will  be  done  away  with."  It 
Is  one  of  the  objects  of  the  pilotage  act  to 
encourage  the  maintenance  of  a  suitable  num- 
ber of  pilot  boats,  and  also  to  encourage 
them  to  cruise  for  vessels;  and  this  Is  es- 
pecially manifest  from  the  provisions  of  sec- 
tion 18  of  said  act  as  amended,  prescribing 
pilotage  fees  for  Inward-bound  vessels,  the 
amounts  of  which  were  made  to  depend,  not 
only  upon  the  draft  of  the  vessel,  but  also 
upon  where  she  Is  spoken;  the  larger  rates 
being  allowed  when  spoken  outside  of  certain 
defined  lines.  There  may  be,  and  probably 
will  be,  cases  where  It  Is  desirable  that  In- 
ward-bound vessels  shall  take  pilots  at  sail- 
ing ports  or  ports  of  call,  and  the  second  of 
said  rules  makes  suitable  provision  for  such 
cases  by  a  system  of  rotation,  which  appears 
to  be  just  to  the  pilots  and  adequate  to  the 
needs  of  commerce.  In  view  of  these  con- 
siderations, the  court  has  no  doubt  that  the 
said  rules  adopted  by  the  board  are  reason- 
able, and  within  the  powers  conferred  upon 
the  board  by  the  pilotage  act,  so  far  as  said 
rules  relate  to  the  object  Bought  to  be  at- 
tained. 

An  Important  question  remaining  for  con- 
sideration is  whether  the  penalty  prescribed 
by  said  rules,  and  the  penalties  proposed  to 
be  imposed  upon  the  complainant  for  his  vio- 
lation of  the  same,  can  be  lawfully  enforced. 
It  is  contended  on  behalf  of  the  complainant 
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that,  because  the  pilotage  act  prescribed  sus- 
pension or  forfeiture  of  license  for  certain 
offenses  therein  specified,  It  was  not  com- 
petent for  the  board  to  inflict  similar  penal- 
ties for  the  violation  of  Its  rules.  It  is  un- 
doubtedly true  that,  where  the  Legislature 
has  defined  an  offense  and  prescribed  a  pen- 
alty for  the  same,  It  1b  not  competent  for  the 
inferior  body,  such  as  this  board,  to  add  ad- 
ditional penalties,  or  substitute  others,  for 
the  breach  of  such  statutory  offense;  but  it 
will  be  observed  that  no  such  question  can 
arise  here,  as  the  offense  complained  of  is 
not  created  hy  statute,  but  by  a  rule  or  reg- 
ulation of  the  board,  adopted,  as  is  claimed, 
under  the  general  powers  conferred  by  the 
statute  upon  the  board  to  make  rules  of  this 
character.  Nor  does  It  appear  that  there  Is 
here  any  reason  for  the  application  of  the 
maxim  "expresslo  unlus  excluslo  est  alterluB," 
as  the  Legislature,  In  Imposing  suspension 
or  forfeiture  of  license,  was  dealing  with 
statutory  offenses,  while  we  are  considering 
an  offense  of  a  wholly  different  character. 
It  could  with  equal  propriety  be  claimed, 
as  the  act  prescribed  pecuniary  fines  for 
certain  offenses  therein  named,  the  board 
could  not  prescribe  similar  penalties  for  the 
breach  of  its  rules. 

The  right  conferred  by  the  Legislature 
upon  a  corporation,  such  as  this  board,  to 
make  rules,  necessarily  implies,  without  any 
express  grant,  the  right  to  prescribe  and  en- 
force penalties  for  their  violation;  but  the 
character  of  the  penalties  which,  without  the 
express  authority  of  the  Legislature,  may  or 
may  not  be  so  prescribed  and  enforced,  is 
well  defined  in  numerous  cases  and  text- 
books. Punishment  for  violation  of  rules 
such  as  those  under  consideration  cannot  be 
by  forfeiture  of  property,  if  such  forfeiture 
has  not  been  in  express  terms  authorized  by 
the  Legislature.  The  leading  case  upon  the 
subject  is  Kirk  v.  Nowlll,  1  Term  Rep.  118, 
In  which  Lord  Mansfield  says:  "A  corpora- 
tion, in  the  definition  of  it,  is  a  creature  of 
the  crown,  created  by  letters  patent;  and 
such  a  corporation,  with  a  power  of  making 
by-laws,  cannot  make  any  such  law  to  incur 
a  forfeiture.  Those  corporations  which  are 
created  by  act  of  Parliament  have  no  other 
additional  powers  incident  to  them  than  those 
have  which  are  created  by  charter,  unless 
they  be  expressly  given.  No  such  extraor- 
dinary power  of  making  by-laws  to  incur  a 
forfeiture  appearing  upon  this  plea  to  have 
been  conferred,  it  is  Impossible  for  the  court 
to  say  that  this  by-law  can  be  supported  by 
the  act" 

The  following  citations  from  text-books  of 
recognized  authority  are  to  the  same  effect: 
Oooley  on  Constitutional  Limitations,  p.  205, 
note:  "Municipal  by-laws  may  impose  pen- 
alties on  parties  guilty  of  a  violation  thereof, 
but  they  cannot  impose  forfeiture  of  property 
or  rights,  without  express  legislative  author- 
ity." Beach  on  Public  Corporations,  {  527: 
"A.  municipal  corporation  cannot  Impose  a 


forfeiture  of  property  without  express  au- 
thority. Such  an  extraordinary  power  cannot 
be  exercised  under  the  general  power  to  make 
by-laws."  Dillon  on  Municipal  Corporations, 
5  336 :  "That  by-laws  or  ordinances  may  not 
be  Inoperative  or  useless,  it  is  necessary 
that  some  penalty  should  be  annexed  to  the 
breach  of  them ;  and  It  Is  settled  In  England, 
In  accordance  with  the  principles  of  Magna 
Charts,  that  without  the  express  sanction  of 
Parliament  no  by-law  can  be  enforced  by 
disfranchisement  of  the  offender,  or  by  hla 
imprisonment,  or  by  forfeiture  of  his  goods 
or  property.  Under  Incidental  power  to  pass 
by-laws,  a  corporation  may,  in  England,  an- 
nex pecuniary  penalties  of  a  certain  fixed 
and  reasonable  character;  but,  without  ex- 
press authority  given  by  a  statute,  the  only 
penalty  It  can  prescribe  is  a  pecuniary  one, 
usually  called  a  fine."  Section  838:  "Since 
an  ordinance  or  by-law  without  a  penalty 
would  be  nugatory,  municipal  corporations 
have  an  Implied  power  to  provide  for  their 
enforcement  by  reasonable  and  proper  fines 
against  those  who  break  them.  So  the  right 
to  make  by-laws  gives  to  the  corporation, 
without  any  express  grant  of  power,  the  in- 
cidental right  to  enforce  them  by  reasonable 
pecuniary  penalties."  Section  345:  "Power 
of  forfeiture  must  be  expressly  conferred.  A 
corporation,  under  a  general  power  to  make 
by-laws,  cannot  make  a  by-law  ordaining  a 
forfeiture  of  property.  To  warrant  the  ex- 
ercise of  such  an  extraordinary  authority  by 
a  local  and  limited  jurisdiction,  the  rule  Is 
reasonably  adopted  that  such  authority  must 
be  expressly  conferred  by  the  Legislature. 
•  •  *  In  England  the  power  of  municipal 
corporations  to  Impose  a  forfeiture  for  of- 
fenses created  by  ordinance  or  by-laws  has 
been  in  many  cases  sanctioned'  by  usage 
without  any  express  power  in  the  charter  to 
impose  the  forfeiture.  But  in  this  country, 
Inasmuch  as  corporations  derive  all  their 
power  from  charter  or  act  of  the  Legislature, 
the  right  to  inflict  a  forfeiture  must  be  plain- 
ly given  and  cannot  be  derived  from  usage." 
In  Cotter  ▼.  Doty,  5  Ohio,  394,  It  was  held 
that,  In  the  absence  of  express  statutory 
authority,  the  city  of  Cincinnati  could  not 
declare  and  enforce  a  forfeiture  of  gun- 
powder. The  court  says:  "The  first  impor- 
tant question  is:  Did  the  corporation,  under 
their  charter,  possess  power  to  create  this 
forfeiture?  For,  no  matter  how  expedient  It 
may  be,  it  cannot  be  sustained,  unless  the 
power  Is  granted  in  the  act  creating  the  cor- 
poration. Corporations  may — nay,  they  must 
— from  the  necessity  of  the  case,  have  power 
to  regulate  their  own  internal  concerns ;  and 
this,  although  the  power  Is  not  specifically 
granted.  But  the  power  to  create  forfeitures 
Is  a  high  power— one  which  will  not  be  exer- 
cised by  the  Legislature  of  the  state,  except 
In  extreme  cases.-  Certainly,  then,  no  cor- 
poration shall  be  permitted  to  exercise  this 
power,  unless  under  an  express  and  explicit 
grant  of  the  right.     But  about  this  there 


Digitized  by  VjOOQIC 


980 


67  ATLANTIC  REPORTER. 


(Del. 


la  no  dispute.  The  principle  Is  not  contro- 
verted." In  Henke  v.  McCord  et  al.,  65 
Iowa,  378,  7  N.  W.  624,  It  was  held  that  a 
municipal  corporation  has  no  power  to  pass 
an  ordinance  authorizing  the  forfeiture  or 
destruction  of  liquors  kept  for  sale  in  viola- 
tion of  an  ordinance  of  the  city.  The  court 
says :  "Section  463  of  the  Code  confers  upon 
a  municipal  corporation  power  'to  regulate 
or  prohibit  the  sale  of  intoxicating  liquors 
not  prohibited  by  the  laws  of  this  state.'  It 
cannot  be  claimed  that  this  section  In  ex- 
press words  confers  npon  a  municipal  cor- 
poration authority  to  search  for  and  destroy 
liquors  kept  for  sale  In  violation  of  an  ordi- 
nance prohibiting  their  sale.  It  must  be  ad- 
mitted, also,  we  think,  that  this  power  is 
not  essential;  that  is,  indispensable  to  the 
declared  objects  and  purposes  of  a  municipal 
corporation,  it  remains  to  be  seen  whether 
It  is  necessarily  or  fairly  Implied  In  or  in- 
cident to  the  power  conferred  of  prohibiting 
the  sale  of  intoxicating  liquors  not  prohibited 
by  the  laws  of  the  state.  It  has  been  quite 
uniformly  held  that  a  municipal  corporation 
has  no  authority  to  pass  an  ordinance  creat- 
ing a  forfeiture  of  goods  and  chattels  as  a 
penalty  for  violating  its  by-laws  or  ordinan- 
ces, unless  such  powers  are  expressly  granted 
by  Its  charter."  Numerous  other  decisions 
to  the  same  effect  might  be  cited,  but  these 
are  sufficient 

Is  a  pilot's  license,  duly  granted  under  the 
said  pilotage  act,  property,  which  the  board 
has  no  power  to  forfeit  for  breach  of  Its 
rules  or  orders?  In  Helse  v.  Town  Council, 
6  Rich.  Law  (S.  C.)  404,  it  was  held  that  a 
license  to  retail  liquor,  which  was  granted 
and  paid  for,  was  essentially  property,  and 
that  a  town  council,  which  could  only  impose 
fines,  had  no  power  to  impose  forfeiture  of 
such  license;  there  being  in  the  opinion  of 
the  court  no  difference  between  the  forfeiture 
of  a  license  and  of  goods  and  chattels.  This 
case  is  cited  with  approval  In  Dillon  on  Mu- 
nicipal Corporations,  I  846.  This  question 
was  settled  by  the  case  of  Morris  v.  Board 
of  Pilot  Commissioners,  7  Del.  Ch.  136,  30 
Atl.  667.  In  that  case  the  board  threatened 
to  revoke  the  licenses  of  certain  pilots,  by 
reason  of  their  refusal  to  obey  certain  orders 
of  the  board.  The  circumstances  of  that 
case  were  in  many  particulars  different  from 
those  in  this  case;  but  the  point  now  in 
question  was  material  in  that  case,  and  was 
so  considered  by  the  court  Chancellor  Wol- 
cott  says:  "Granting,  now,  that  the  refusal 
of  the  complainants  to  allow  John  B.  Merritt 
to  cruise  on  board  the  Thomas  Howard  was 
a  difference  between  them  of  which  the  board 
could  take  cognizance,  it  had  no  right  to 
proceed  in  the  way  It  did.  The  method 
which  the  board  adopted  of  coercing  submis- 
sion to  Its  decision  of  this  alleged  difference 
was  by  declaring  a  revocation  or  forfeiture 
of  complainants'  licenses.  This,  however, 
the  board  bad  no  authority  to  do,  Inasmuch 
aa  this  power  was  not  expressly  given  to  it 


by  the  act  or  any  of  Its  supplements.  The 
power  vested  In  the  board  to  make  rules  for 
the  government  of  pilots  and  to  decide  differ- 
ences carries  with  it  the  Incidental  power  to 
enforce  the  same  by  the  Imposition  of  rea- 
sonable pecuniary  penalties  without  any  ex- 
press grant  of  power  to  that  effect  But  the 
right  to  Inflict  a  forfeiture  as  a  penalty  must 
be  plainly  given  and  cannot  be  derived  from 
usage  or  raised  by  implication." 

The  penalty  prescribed  by  rule  1,  and  now 
proposed  to  be  Imposed  upon  the  complain- 
ant is  suspension  without  limit  as  to  time; 
but  whether  such  suspension  be  for  the  whole 
or  only  a  portion  of  the  period  of  the  li- 
cense is  not  material.  In  either  case  it 
would  operate  as  a  forfeiture.  Forfeitures 
are  not  always  absolute  and  entire.  For- 
feiture for  treason  against  the  United  States 
is  limited  by  the  Constitution  to  "the  life  of 
the  person  attainted."  As  no  express  authori- 
ty to  revoke,  annul,  forfeit  or  suspend  a  pi- 
lot's license  as  a  penalty  for  the  breach  of 
any  rule  made  by  the  board  is  to  be  found 
in  the  said  pilotage  act  or  any  amendment 
thereof,  or  any  other  statute  of  this  state, 
it  is  beyond  the  power  of  the  board  to  im- 
pose such  a  penalty  for  the  breach  of  its 
rules.  The  penalty  prescribed  for  the  viola- 
tion of  rule  1  is  suspension  only.  If  this 
cannot  be  enforced  against  the  complainant 
for  the  reasons  above  stated,  can  the  other 
penalty  now  proposed  to  be  imposed,  viz., 
forfeiture  of  pilotage  fees,  be  enforced?  No 
such  penalty  for  the  violation  of  said  rule 
was  prescribed  before  the  commission  of  the 
offense. 

There  has  been  some  conflict  of  opinion  as 
to  whether  corporations,  having  power  to 
pass  by-laws  and  affix  penalties,  may  make 
such  penalties  discretionary  within  fixed  lim- 
its; e.  g.,  not  exceeding  $50.  Dillon  on  Mu- 
nicipal Corporations,  I  341,  holds  that  they 
may;  but  no  authority  has  been  found  for 
the  imposition  of  a  penalty  for  the  vio- 
lation of  a  by-law  or  rule  of  a  corporation 
where  none  was  prescribed  before  the  com- 
mission of  the  offense.  Beach  on  Public  Cor- 
porations, S  622,  says:  "Since  an  ordinance 
without  a  penalty  would  be  nugatory,  a  cor- 
poration that  has  the  power  to  pass  the  ordi- 
nance has  an  implied  power  to  provide  for  Its 
enforcement  by  proper  and  reasonable  fines 
against  those  who  break  it"  Sections  336 
and  338  of  Dillon  on  Municipal  Corporations 
are  to  the  same  effect  The  fact  that  the 
board  has  legislative  power  to  establish  rules 
for  the  government  of  pilots,  and  prescribe 
proper  penalties  for  the  violation  of  the  same, 
and  has  also  judicial  power  to  try  and  de- 
termine charges  of  violations  thereof,  does 
not  dispense  with  the  necessity  for  the  exist- 
ence of  the  rule  and  the  penalty  before  the 
commission  of  the  offense.  These  are  distinct 
functions,  and  cannot  be  so  blended  in  their 
exercise  as  to  make  valid  an  ex  port  facto 
rule  or  an  ex  post  facto  penalty.  It  would  be 
manifestly  unjust  to  punish  the  violation  of 
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such  a  rule  by  the  Infliction  of  a  penalty  of 
the  nature  or  extent  of  -which  the  accused 
could  have  no  knowledge  until  after  the  com- 
mission of  the  offense.  For  these  reasons, 
the  penalty  of  forfeiture  of  pilotage  fees  can- 
not be  enforced  against  the  complainant 
This  conclusion  is  within  the -spirit,  if  not 
the  letter,  of  Morris  v.  Board  of  Pilot  Com- 
missioners, above  cited. 

State  v.  Commissioners  of  Pilotage,  23  S. 
C.  175,  differs  essentially  from  -the  present 
case.  The  offenses  charged,  vis.,  "taking  a 
pilot  boat  off  of  her  regular  station  and  to 
another  port  without  the  owner's  knowledge, 
and  putting  a  pilot  on  board  an  outward- 
bound  vessel  without  provision  made  for 
taking  the  said  pilot  off  again,"  were  found 
by  the  court  to  be  not  merely  violations  of 
the  rules  and  regulations  of  said  board,  but 
violations  of  the  pilotage  law  of  the  state. 
One  of  the  acts  complained  of  was  specially 
forbidden  by  the  statute  under  penalty  of 
deprivation  of  license  for  12  months.  Said 
statute  further  provided  that  "said  board 
shall  have  power  and  authority,  for  any 
cause  or  charge  to  them  satisfactorily  prov- 
en, to  order  and  direct  any  and  all  pilots, 
for  the  port  to  which  they  belong,  to  deliver 
bis  or  their  licenses,  and  to  take  out  a  new 
license  or  licenses."  The  court  says:  "In 
fact,  section  1267  seems  to  have  been  intend- 
ed to  provide  a  general  power  In  the  commis- 
sioners, where  It  enacts  that  a  majority  of 
the  board  shall  have  power  and  authority 
to  take  away  the  license  of  a  pilot  for  a  giv- 
en time,  or  to  declare  his  license  null  and 
void,  as  the  nature  of  the  case  may  demand, 
upon  charge  of  any  dereliction  of  duty  made 
or  proven  against  him."  In  that  case,  as  in 
State  ex  rel.  McDonald  v.  Oourtenay,  28  8. 
C.  180,  the  court  appears  to  have  based  the 
power  to  suspend  a  pilot  upon  express  stat- 
utory authority. 

The  case  of  Long  and  Clampltt  v.  Wardens 
of  the  Port  of  Philadelphia,  recently  decid- 
ed by  the  court  of  common  pleas  No.  3  of 
Philadelphia,  Is  not  satisfactory,  and  affords 
little  aid  in  the  present  case,  notwithstanding 
It  was  under  statutes  in  many  respects  sim- 
ilar to  ours,  and  under  rules  of  the  port 
wardens  Identically  the  same  as  those  now 
under  consideration.  We  have  neither  the 
arguments  of  the  counsel  nor  the  opinion  of 
the  court,  nor  does  it  appear  that  any  opin- 
ion was  delivered.  The  court  sustained  the 
demurrer  to  the  bill,  but  upon  which  of  the 
four  causes  of  demurrer  assigned  we  do  not 
know.  It  may  have  been  held  that  an  ade- 
quate remedy  was  provided  by  the  allowance 
of  an  appeal  to  a  court  having  equity  juris- 
diction, as  is  not  the  case  here,  or  it  may 
be  that  the  decree  was  made  pro  forma  for 
the  purpose  of  an  appeal  to  some  other  court 

It  Is  contended  with  great  earnestness 
on  behalf  of  the  defendant  that  this  court 
has  no  jurisdiction  in  the  premises.  Be- 
sides the  general  limitations  upon  the  pow- 
ers of  this  court,   the   following   statutory 


limitation  to  relied  upon:  "That  the  Chan- 
cellor shall  not  have  power  to  determine 
any  matter  wherein  sufficient  remedy  may 
be  had  by  common  law  or  statute  before 
any  other  court  or  jurisdiction  of  this  state, 
but  where  matters  determinable  at  com- 
mon law  shall  be  brought  before  him  in 
equity  he  shall  remit  the  parties  to  the 
common  law,  and  when  matters  of  fact 
proper  to  be  tried  by  a  jury  shall  arise 
In  any  cause  depending  in  chancery,  the 
Chancellor  shall  order  such  facts  to  trial 
issues  at  the  bar  of  the  Superior  Court" 
Rev.  Code  1852,  amended  In  1893,  p.  704, 
c  95,  |  1.  This  is  substantially  the  same 
as  section  25  of  "An  act  for  the  establish- 
ing courts  of  law  and  equity  within  this 
government"  passed  between  1726  and  1736. 
1  Del.  Laws,  p.  132,  c.  54.  In  Beeson  v. 
Elliott,  1  Del.  Cb.  386,  the  court  says: 
"What  is  the  meaning  of  the  word  'sufficient? 
In  the  above  act  Is  a  question  which  has  oc- 
casioned some  uncertainty  as  to  the  dividing 
line  between  the  common-law  and  equity 
Jurisdictions."  It  is  well  settled  that  in  the 
absence  of  any  express  statutory  limita- 
tion, a  court  of  equity  has  no  jurisdiction 
where  there  is  an  appropriate  and  adequate 
remedy  in  the  courts  of  law,  or  by  some 
other  special  mode  provided  by  statute. 

It  Is  claimed  In  this  case  that  the  pro- 
visions of  the  pilotage  act  already  quoted, 
giving  an  appeal  from  decisions  of  the  board 
to  the  Superior  Court  furnish  a  sufficient 
and  adequate  remedy  to  the  complainant 
However  sufficient  and  adequate  may  be 
the  remedy  by  appeal  to  the  Superior  Court 
In  case  of  a  fine,  it  Is  not  so  In  case  of 
forfeiture  of  license  or  suspension,  whether 
for  a  fixed  period  or  indefinitely,  as  Is 
proposed  In  this  case.  This  Is  apparent 
when  we  consider  the  methods  of  procedure 
on  appeal  directed  by  the  act  and  the  ab- 
sence of  any  equity  power  In  the  Superior 
Court  But  courts  of  equity  have  not  Juris- 
diction In  all  cases  of  forfeiture.  "Equity 
will  not  ordinarily  relieve  against  valid 
forfeitures.  A  forfeiture  imposed  by  a  mu- 
nicipal corporation  under  legislative  author- 
ity for  a  violation  of  a  valid  by-law,  and 
inflicted  as  a  penalty  for  such  violation,  can- 
not be  relieved  against  In  equity,  unless,  per- 
haps, where  peculiar  circumstances  furnish 
grounds  for  equitable  interposition;  the  gen- 
eral doctrine  being  that  equity  may  relieve 
against  forfeitures  declared  by  contract  but 
not  against  those  expressly  declared  or  au- 
thorized by  statute."  Dillon  on  Municipal 
Corporations,   i  852. 

But  this,  as  we  have  seen,  Is  not  a  valid 
forfeiture,  nor  a  forfeiture  imposed  by  the 
defendant  corporation  under  legislative  au- 
thority for  the  violation  of  said  rule,  nor  a 
forfeiture  declared  or  authorized  by  statute. 
The  jurisdiction  of  the  court  could  not  be 
denied  in  this  case  without  overruling  Mor- 
ris v.  Board  of  Pilot  Com'ra.     Jurisdiction 
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was  not  assumed  in  that  case  by  reason  of 
the  consent  of  the  defendant.  "If  the  Juris-' 
diction  do  not  exist,  consent  cannot  giro  It" 
Beeson  v.  Elliott,  1  Del.  Ch.  383.  The  clear 
and  unequivocal  language  of  Chancellor  Wol- 
cott  In  closing  his  opinion  in  the  case  of 
Morris  v.  Board  of  Pilot  Com'rs  is  as  follows: 
"1  have  reserved  the  question  of  Jurisdiction 
for  the  last,  because,  while  it  was  asserted 
that  this  court  has  not  Jurisdiction  of  the 
cause,  yet  it  was  not  seriously  contended 
for.  The  Jurisdiction  of  the  court  in  this 
case  may  be  rested  upon  the  fact  that  the 
declared  intention  of  the  board  to  revoke 
complainants'  licenses  was  virtually  a  dec- 
laration of  a  proposed  forfeiture  of  their 
licenses,  which  under  any  view  of  the  case 
presented,  as  has  Just  been  shown,  is  not  au- 
thorized by  the  act.  An  absolute  or  indefinite 
revocation  of  the  licenses  is  equivalent  to  a 
forfeiture,  and  the  action  of  the  board  must 
be  so  construed.  While  the  general  doctrine 
is  that  equity  may  relieve  against  forfeitures 
declared  by  contract,  but  not  against  those 
expressly  declared  or  authorized  by  statute, 
yet,  when  they  are  not  so  declared  or  au- 
thorized, equity  will  relieve  by  the  interposi- 
tion of  Its  injunctive  power." 

Considering  the  forfeiture  of  pilotage  fees 
as  In  effect  a  pecuniary  fine,  has  the  court 
Jurisdiction  in  respect  to  it?  It  is  a  familiar 
rule  of  equity  that,  where  the  court  has  Juris- 
diction of  one  branch  of  a  case,  it  will,  for 
the  purpose  of  avoiding  multiplicity  of  ac- 
tions, assume  Jurisdiction  of  the  whole  sub- 
ject, including  such  matters  as  would  not,  if 
standing  alone,  have  been  within  the  Jurisdic- 
tion of  the  court  This  rule  was  applied 
by  the  United  States  Circuit  Court  of  this 
district  in  the  case  of  Creamer  v.  Bowers, 
Dure  &  Co.,  30  Fed.  185,  in  1887,  which  was 
a  suit  in  equity  to  restrain  Infringements  of 
a  patent  which  had  not  expired,  and  for  an 
accounting  for  past  Infringements  of  that 
patent  and  of  another  which  had  expired. 
As  to  the  patent  which  had  expired,  the 
court,  following  Root  v.  Railway  Co.,  105  U. 
S.  189,  26  L.  Ed.  975,  held  that,  as  It  had  no 
right  to  enjoin  future  Infringements,  it  bad 
no  right  to  order  an  accounting,  as  there  was 
an  adequate  remedy  at  law;  but  as  to  the 
patent  which  had  not  expired  It  was  held 
that,  having  Jurisdiction  to  restrain  future 
infringements,  it  should  assume  Jurisdiction 
as  to  past  infringements,  and  accordingly  an 
injunction  was  awarded  to  restrain  future  In- 
fringements and  an  accounting  ordered  as  to 
past  infringements.  Here  It  Is  proposed  to 
Impose  upon  the  complainant  a  single  sen- 
tence, as  to  part  of  which  the  court  has  the 
clear  right  to  interpose  by  Injunction,  and 
this  gives  the  court  the  right  to  deal  with 
the  whole  subject. 

The  decision  in  this  case  need  not  seriously 
embarrass  the  board  in  the  enforcement  of 
said  rules.  It  can  prescribe  suitable  pe- 
cuniary fines  for  their  violation,  and,  "without 
making  such  fines  excessive  or  unreasonable, 


they  may  be  fixed  at  such  amounts  as  will 
thereafter  make  the  practice  complained  of 
impossible. 

A  decree  will  be  entered  perpetually  enjoin- 
ing the  defendant  corporation :  (1)  From  the 
enforcement  of  the  said  rules,  or  any  of  them, 
against  the  complainant  for  his  alleged  vio- 
lation thereof,  by  the  penalties  of  suspension 
and  forfeiture  of  pilotage  fees,  or  either  of 
them.  (2)  From  the  enforcement  of  the  said 
rules,  or  any  of  them,  by  suspension  or  for- 
feiture or  deprivation  of  license.  (3)  From 
the  enforcement  of  said  rules,  or  any  of 
them,  by  any  penalty  whatsoever,  except 
such  as  shall  have  been  prescribed  before 
the  commission  of  the  offense. 

(sa  Pa.  OQ 
In  re  GRAFIUS  RUN. 

(Supreme  Court  of  Pennsylvania.    June  25, 
1907.) 

Municipal  Corporations— Public  Impbove- 

mrnts — Assessment. 

A  city  by  ordinance  directed  the  construc- 
tion of  a  sewer,  and  after  its  construction  by 
another  ordinance  provided  that  a  run  should 
be  relocated  so  that  the  water  should  be  de- 
flected into  the  sewer,  and  viewers  were  ap- 
pointed, who  did  not  assess  the  damages  from 
the  change  in  the  course  of  the  run,  as  pro- 
vided by  Act  April  28,  1899  (P.  L.  74),  but 
ascertained  the  cost  of  the  sewer  and  assessed 
the  benefits  against  properties  not  on  the  line 
of  the  assessment.  Held,  that  the  assessment 
was  invalid. 

Appeal  from  Court  of  Common  Pleas, 
Lycoming  County. 

In  the  matter  of  Grafius  Run.  From  an 
order  reversing  Judgment  assessing  damages 
on  appeal  from  award  of  Jury  of  view,  the 
city  of  WiUiamsport  appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

Frank  P.  Cummlngs,  City  Sol.,  for  appel- 
lant. H.  W.  Pyles,  and  Ames  &  Hammond, 
for  appellee. 

BROWN,  J.  By  the  act  of  April  28,  1899 
(P.  L.  74),  boroughs  and  cities  are  authorized 
to  change  the  course  or  channel  of  a  run  or 
natural  water  way  within  the  municipal 
limits,  and  against  properties  benefited  by 
such  change  there  may  be  assessed  a  fair  and 
ratable  portion  of  the  damages,  costs,  and  ex- 
penses resulting  therefrom.  Under  the  pro- 
visions of  this  act  the  course  of  Grafius  Run, 
a  natural  stream  running  through  the  city 
of  WiUiamsport  was  changed,  and  proceed- 
ings were  Instituted  by  the  city  to  compel 
the  owners  of  properties  benefited  by  the 
change  to  pay  a  part  of  the  costs  and  ex- 
penses alleged  to  have  been  Incurred  in  mak- 
ing the  change.  Properties  that  had  been 
damaged  by  the  overflow  of  the  run,  but 
which  do  not  abut  on  the  sewer  into  which 
Its  waters  are  deflected,  were  assessed  for 
the  resulting  benefits.  The  court  below  sus- 
tained these  assessments,  but  upon  appeal  to 
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the  superior  court,  this  was  reversed.  Gra- 
flua  Run,  31  Pa.  Super.  Ot  638.  It  Is  clear, 
from  the  report  of  the  viewers,  that  the  act 
of  1899  Is  not  involved  in  the  assessments 
made  by  them,  and  the  one  against  the  prop- 
erty of  the  appellees  is  therefore  void.  By 
an  ordinance  approved  August  17,  1900,  the 
city  amended  its  plan  of  sewerage  and  drain- 
age by  providing  for  the  construction  of  a 
main  storm  sewer  11  feet  in  diameter,  run- 
ning from  the  Intersection  of  Locust  street 
and  Rural  avenue  to  the  Susquehanna  river. 
One  of  the  purposes  of  this  sewer  was  to 
dispose  of  the  waters  of  Graflus  Run;  but 
several  branch  or  lateral  storm-water  sewers 
draining  certain  portions  of  the  city  were  to 
empty  into  it  By  this  ordinance  the  natural 
course  of  Graflus  Run  was  not  changed  or  re- 
located, and  the  action  of  the  city  In  passing 
It  Is  to  be  regarded  simply  as  one  relating  to 
its  general  sewerage  system,  to  which  the  act 
of  April  28,  1899,  does  not  apply.  If,  by  the 
construction  of  this  large  sewer,  properties 
abutting  on  the  line  of  it  are  benefited,  they 
may  be  assessed  under  the  act  of  May  1C, 
1891  (P.  L.  71),  but  not  under  the  act  of 
1899,  relating  to  the  changing,  alteration,  or 
relocation  of  a  natural  water  course. 

On  January  23,  1901,  nearly  six  months 
after  the  approval  of  the  ordinance  authoriz- 
ing the  construction  of  the  large  storm  sewer, 
the  city  passed  the  ordinance  under  which 
the  proceedings  below  were  instituted.  This 
later  ordinance  changed  the  course  of  Graflus 
Run,  and  directed  that  upon  the  completion 
of  the  sewer  to  be  constructed  under  the  ordi- 
nance of  August  17,  1900,  the  waters  of  the 
run  should  be  deflected  into  it;  the  receptacle 
of  drainage  from  other  smaller  sewers  to  be 
connected  with  It  What  the  city  might  have 
done  under  the  act  of  1899  was  to  change  by 
ordinance  the  course  or  channel  of  the  run, 
and  "after  the  passage  and  approval"  of  the 
same  petition  the  court  for  the  appointment 
of  viewers  to  ascertain  the  damages,  costs, 
and  expenses  resulting  from  the  change,  and 
to  fairly  and  ratably  assess  the  said  damages, 
costs,  and  expenses,  or  so  much  thereof  as 
might  be  just  and  reasonable,  upon  the  prop- 
erties benefited  by  the  change.  But  this  is 
not  what  the  city  did.  It  first,  In  1900, 
amended  Its  plan  of  sewerage  and  drainage, 
and  in  amending  the  same  provided  that, 
among  other  drainage  into  the  large  sewer, 
there  should  be  that  of  Graflus  Run.  Subse- 
quently, in  1901,  it  changed  the  course  of  this 
run  and  directed  that  Its  waters  should  be 
deflected  into  the  large  main  sewer,  extend- 
ing from  the  Intersection  of  Locust  street  and 
Rural  avenue  to  the  Susquehanna  river  and, 
along  Its  route,  receiving  the  contents  of  sev- 
eral smaller  sewers  having  no  connection  with 
Graflus  Run.  It  Is  manifest  that  the  cost, 
expense,  and  construction  of  this  main  sewer 
did  not  result  from  the  change  of  the  course 
of  the  run,  and,  If  they  did  not  result  from 
such  change,  their  ascertainment  was  not  for 
viewers   appointed  under   the  act   of  1899. 


The  damages,  costs,  and  expenses  to  be  as- 
certained by  viewers  appointed  under  that  act 
are  those  "resulting  from  the  vacation, 
change,  alteration,  or  relocation  of  the  course 
or  channel"  of  any  creek,  run,  or  natural 
water  way.  The  viewers  were  appointed  "to 
ascertain  the  damages,  costs,  expenses,  and 
benefits  resulting  from  the  alteration,  va- 
cation, change,  or  relocation  of  the  course  or 
channel  of  Graflus  Run,  and  to  fairly  and 
ratably  assess  the  damages,  costs,  and  ex- 
penses, or  so  mnch  thereof,"  as  they  might 
deem  just  and  reasonable  upon  the  properties 
benefited  or  affected  by  the  change;  but  they 
made  no  such  report  They  report  nothing  at 
all  as  to  damages,  costs,  and  expenses  result- 
ing from  the  change  In  the  course  of  the  run. 
Their  report  is  simply:  "That  the  estimated 
cost  of  construction  of  the  main  sewer  down 
Locust  street,  from  High  street  to  the  river, 
is  about  $95,000,  of  which  sum  the  under- 
signed viewers  have  assessed  against  the 
properties  which,  in  their  judgment,  are  or 
will  be  affected  by  the  proposed  improvement, 
the  sum  of  $25,398."  The  "proposed  im- 
provement" Is  a  sewer  benefiting  not  only 
those  properties  which  bad  been  damaged 
by  the  overflow  of  the  run,  but  others  in 
other  portions  of  the  city,  for  Into  It  there 
will  empty  the  waters  of  several  branch  or 
lateral  storm-water  sewers  draining  portions 
of  the  city  In  no  way  connected  with  or  af- 
fected by  Graflus  Run.  If  the  property  of 
the  appellees  is  benefited  by  the  construction 
of  this  main  sewer,  they  cannot  be  called  up- 
on to  pay  any  portion  of  the  cost  or  expense 
of  the  construction  of  the  same,  even  under 
the  act  of  1891,  for  they  are  not  abutting 
owners.  Witman  et  al.  v.  City  of  Reading, 
169  Pa.  875,  32  Atl.  576;  Parker's  Appeal, 
169  Pa.  433,  32  Atl.  574;  Beechwood  Avenue 
Sewer  Oases,  179  Pa.  490,  36  Atl.  209. 

For  the  reason  stated  in  this  opinion  the 
order  of  the  superior  court,  reversing  the 
order  of  the  court  below  In  confirming  the 
report  of  the  viewers,  Is  affirmed. 


CU9  7a.lt) 
BECKMAN  v.  MEADVILLB  A  C.  S.  ST.  BT. 
CO. 

(Supreme  Court  of  Pennsylvania.    Jane  25. 
1907J 

1.  Cabbiebs— Independent  Contractor. 

A  street  railway  company  may  be  employ- 
ed as  an  independent  contractor  by  another 
street  railroad  to  clean  and  repair  its  cars. 

2.  Same— Injttbt  to  Passenger— Liabilities. 

The  tracks  of  a  street  railway  company 
at  the  place  of  an  accident  were  the  property 
of  a  traction  company,  but  in  joint  use  by  it 
and  defendant  street  railroad,  under  a  traffic 
agreement,  which  provided  that  the  cars  of  de- 
fendant were  to  be  cleaned  and  repaired  by  the 
traction  company.  Two  cars  of  defendant  had 
been  delivered  to  the  traction  company,  which 
dismantled  one  of  them,  attached  ft  by  chains 
to  the  other,  and  started  it  towards  the  car 
barn  for  repairs.  The  coupling  chains  broke, 
and  the  dismantled  car  ran  down  a  grade  until 
it  collided  with  a  car  of  defendant,  in  which  de- 
ceased  was  a  passenger.     The  workmen  who 
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were  to  repair  and  dean  the  cars  were  em- 
ployed and  controlled  by  the  traction  company, 
and  defendant  paid  on  the  basis  of  an  account 
kept  of  their  wages.  Held,  that  such  workmen 
were  not  co-employes  of  defendant. 

8.  Same— Use  of  Joint  Tracks. 

That  a  traction  company  and  defendant 
used  jointly  tracks  which  were  the  property  of 
the  traction  company,  the  defendant  paying  the 
company  2%  cents  for  every  passenger  carried 
over  its  line,  did  not  create  a  joint  obligation 
of  both  companies  for  the  safe  carriage  of 
defendant's  passengers.- 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  1251.] 

4.  Same. 

Where  a  traction  company  agreed  with  de- 
fendant company  to  clean  and  repair  its  cars, 
the  traction  company  was  an  independent  con- 
tractor, and  it,  and  not  the  defendant,  was  liable 
to  a  passenger  on  one  of  defendant  company's 
cars  for  the  negligence  of  the  servants  of  the 
traction  company. 

Appeal  from  Court  of  Common  Pleas,  Craw- 
ford County. 

Action  by  Byrnlnnla  Beckman  against  the 
Meadvllle  &  Cambridge  Springs  Street  Ball- 
way  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed,  and  Judgment 
ordered  for  defendant 

Thomas,  P.  J.,  of  the  court  below,  charg- 
ed In  part  as  follows:  "We  say  to  you,  as 
a  matter  of  law,  as  between  Mr.  Beckman 
and  his  legal  representatives  and  this  defend- 
ant company,  It  could  not  relieve  Itself  of 
Its  obligation  to  Mr.  Beckman  by  giving  a 
contract  to  some  other  company  to  repair  its 
cars,  or  to  operate  Its  cars,  and  if  the  cars 
were  being  hauled  on  the  contract  of  another 
company,  and  results  in-  an  injury  to  Mr. 
Beckman,  that  would  not  relieve  the  defend- 
ant. You  see,  the  companies  operated  by 
agents.  A  corporation  cannot  run  a  car. 
They  must  have  persons  to  do  so.  And  when 
tbe  Meadvllle  &  Cambridge  Springs  Street 
Railway  Company  hired  the  Meadvllle  Trac- 
tion Company  to  repair  its  cars,  the  Mead- 
vllle Traction  Company  and  the  persons  work- 
ing for  it,  were  the  servants  or  agents  of  the 
Cambridge  Springs  Line,  and  the  Meadvllle  & 
Cambridge  Springe  Street  Railway  Company 
Is  responsible  for  the  negligence,  not  only  of 
themselves,  but  for  the  negligence  of  those 
with  whom  they  have  contracted  to  do  work 
In  and  about  their  line  and  cars.  Nor  does 
It  matter,  for  the  purpose  of  this  case,  wheth- 
er the  employes  who  were  operating  this  car 
were  employes  of  the  Meadvllle  Traction 
Company,  or  of  the  Meadvllle  &  Cambridge 
Springs  Street  Railway  Company.  It  may 
be  there  is  some  obligation  and  rights  exist- 
ing between  these  companies,  but,  if  the  agent 
of  the  company  tbat  undertook  to  take  John 
F.  Beckman  over  its  line  was  guilty  of  neg- 
ligence with  resulted  in  the  death  of  Mr. 
Beckman,  tbe  Cambridge  Springs  Company 
is  responsible  for  that  act  of  the  Meadvllle 
Traction  Company.  It  is  responsible  for  tbe 
acts  of  Its  servants,  and  If  the  cars  were 
being  operated,  as  we  say,  it  does  not  matter, 
for  the  purposes  of  this  case,  as  to  whether 


the  persons  operating  those  cars  were  at  tbat 
time  working  for  the  Meadville  Traction 
Company,  or  for  the  Meadville  &  Cambridge 
Springs  Street  Railway  Company,  providing 
they  were  acting  for  the  defendant  company 
as  their  agent  or  servants,  and  providing, 
further,  that  they  were  guilty  of  negligence 
which  resulted  in  the  death  of  Mr.  Beckman. 
You  can  readily  see  that  a  trolley  company 
could  not  delegate  its  right  to  use  its  road 
to  some  other  person,  unless  the  Legislature 
permitted  It  to  do  so,  and  thereby  relieve  it- 
self from  obligation  to  a  person  that  it  had 
obligated  Itself  to  carry  safely  over  its  line. 
The  only  possible  question  that  might  arise 
as  to  this  Is  as  to  whether  or  not  these  men 
were  acting  under  the  authority  of  neither 
company." 

Verdict  and  Judgment  for  plaintiff  for  $8,- 
460.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

J.  P.  Hunter  and  A.  G.  Church,  for  ap- 
pellant James  P.  Colter,  Thos.  J.  Prather, 
and  Manley  O.  Brown,  for  appellee. 

MITCHELL,  a  J.  The  essential  facts,  so 
far  as  they  concern  tbe  liability  of  tbe  de- 
fendant are  not  in  dispute.  The  tracks  at 
the  point  where  the  accident  occurred  were 
the  property  of  the  Meadvllle  Traction  Com- 
pany, but  were  in  Joint  use  by  that  com- 
pany and  the  defendant  under  a  traffic  agree- 
ment For  the  purposes  of  this  case,  there- 
fore, they  are  to  be  considered  as  the  prop- 
erty of  each  In  turn  while  In  use  by  it  Un- 
der the  agreement  the  cars  of  defendant  were 
to  be  cleaned  and  repaired  by  the  traction 
company.  Two  cars  of  defendant  had  been 
delivered  under  this  arrangement  to  the 
traction  company,  which  dismantled  one  of 
them,  attached  it  by  chains  to  the  other,  and 
started  both  towards  tbe  car  barn  for  clean- 
ing and  repair.  On  the  way  the  coupling 
chains  broke,  and  the  dismantled  car  ran  on 
a  downgrade  at  Increasing  speed  until  It 
collided  with  the  car  of  the  defendant  on  a 
siding.  The  plaintiff's  husband  was  killed 
In  the  collision,  and,  being  a  passenger  on 
defendant's  car,  the  presumption  of  negli- 
gence arose,  and  the  burden  of  proof  was  on 
defendant  to  rebut  it  This  was  fully  done. 
The  indisputable  proximate  cause  of  the  ac- 
cident was  the  breaking  of  the  chain  by 
which  the  dismantled  car  was  attached  to 
the  one  In  front  which  drew  It  and  its  thus 
being  released  from  control  and  started  on 
Its  dangerous  descent  The  sufficiency  of  the 
means  and  method  of  attachment  for  purpose 
of  traction  was  the  only  question  of  negli- 
gence in  the  case.  But  It  was  not  the  neg- 
ligence of  this  defendant  The  fact  that 
the  colliding  car  was  tbe  property  of  the 
defendant  was  Immaterial.  For  the  time 
being  it .  was  the  property  of  the  traction 
company,  having  been  delivered  to  It  for  re- 
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pair  and  not  yet  returned.  Whether  It  was 
on  Its  way  to  the  car  barn  for  further  work 
or  for  storage  or  for  delivery  la  not  ma- 
terial. It  had  not  been  returned  to  the  de- 
fendant, but  was  still  in  the  hands  and 
under  the  control  of  the  traction  company, 
which  for  this  purpose  was  an  Independent 
contractor.  Cleaning  and  repairing  cars  was 
no  part  of  the  defendant's  franchise  which 
could  not  be  delegated.  It  was  the  ordinary 
case  of  an  Independent  mechanic  receiving 
an  article  for  repair,  and  while  In  custody 
of  it  so  using  It  as  to  Injure  another  person. 
If  the  traction  company  had  hauled  the  car 
out  to  the  other  end  of  its  road  for  the  re- 
pairs, and  the  accident  had  taken  place 
there,  where  defendant's  cars  did  not  run, 
no  question  would  have  arisen  as  to  defend- 
ant's liability.  Yet  the  case  is  no  different 
Neither  the  ownership  of  the  colliding  car 
nor  the  place  of  the  accident  has  any  rele- 
vancy at  all  to  the  question  of  defendant's 
liability.  The  negligence,  if  any,  from  which 
the  accident  resulted,  was,  so  far  as  the  evi- 
dence showed,  that  of  the  workmen  who  at- 
tached the  dismantled  car  to  the  one  drawing 
It  They  were  the  employes  of  the  traction 
company.  Some  effort  was  made  to  show 
that  the  defendant  paid  for  their  services, 
but  the  evidence  only  went  so  far  as  to  show 
that  as  between  the  two  companies  the  trac- 
tion company  was  to  repair  and  clean  the 
cars  at  cost,  and  that  it  therefore  kept  an 
account,-  inter  alia,  of  the  wages  paid  for 
such  services,  and  the  defendant  paid  on  that 
basis.  The  workmen  themselves  were  em- 
ployed, controlled,  and  discharged  by  the 
traction  company  and  were  in  no  sense  co- 
employes  of  the  defendant 

Another  effort  was  made  to  hold  defendant 
liable  on  the  ground  that  by  the  agreement 
it  paid  the  traction  company  2%  cents  for 
every  passenger  it  carried  over  the  latter's 
lines,  and  therefore  when  the  decedent  paid 
his  fare  there  arose  a  joint  obligation  of 
both  companies  for  bis  safe  carriage.  But 
there  is  no  basis  for  such  claim.  The  de- 
fendant under  the  agreement  was  a  lessee 
of  running  rights  over  the  traction  company's 
tracks,  and  the  division  of  fares  was  only  a 
method  of  estimating  the  rental  to  be  paid. 
The  traction  company  remained  in  the  sole 
ownership  and  control  of  the  road,  and  the 
defendant  no  more  entered  into  a  joint  lia- 
bility by  that  arrangement  than  any  other 
tenant  by  an  agreement  to  pay  rent  to  his 
landlord.  The  class  of  cases  arising  from 
accidents  caused  by  defective  roadbed,  run- 
ning regulations,  etc.,  for  which  the  joint 
users  of  the  road  are  equally  liable  to  their 
passengers,  has  no  applicability  to  the  facts 
of  the  present  case. 

Summing  up  the  whole  case,  briefly,  it 
shows  the  defendant  using  what  must  be 
treated  as  its  own  track,  lawfully  and  with- 
out negligence,  and  having  its  passenger 
killed  by  the  act  of  a  third  party,  over  whom 


It  had  no  control,  and  for  whose  action  It 
was  in  no  wise  responsible.  The  presump- 
tion of  negligence  arising  from  the  death  of 
a  passenger  by  collision  having  been  fully 
rebutted,  and  there  being  no  evidence  to 
show  negligence  in  fact,  the  verdict  should 
have  been  directed  for  the  defendant 

Judgment  reversed,  and  judgment  direct- 
ed to  be  entered  for  the  defendant  non 
obstante   veredicto. 

(SU  Fa.  12t) 
SAGE  v.  BALTIMORE  &  O.   R.  CO. 

(Supreme   Court  of   Pennsylvania.    Oct.   21, 
1007.) 

1.  Masteb  and  Servant— Fellow  Servant— 
Negligence. 

A  locomotive  engineer  is  a  fellow  servant 
of  a  locomotive  cleaner,  and  the  latter  cannot 
recover  for  injuries  caused  by  failure  of  the 
engineer  to  report  defects  in  the  engine  which 
he  was  required  to  do  under  the  rules  of  the 
company,  and  which  neglect  caused  an  injury 
to  the  cleaner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  f  303.] 

2.  Same— Negligent  Inspection. 

If  a  master  employs  competent  servants 
for  inspection,  and  gives  them  reasonable  facili- 
ties for  the  work,  he  will  not  be  liable  for  the 
negligent  performance  of  such  labor  to  a  fellow 
servant  unless  he  knew  of  the  defective  manner 
in  which  the  inspection  was  conducted. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant,  f  843.] 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Joseph  Sage  against  the  Balti- 
more &  Ohio  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  FELL,  BROWN,  MES- 
TREZAT,  ELKIN,  and  STEWART,  JJ. 

James  R.  Cray,  D.  W.  McDonald,  and  T. 
H.  Hudson,  for  appellants.  D.  M.  Hertzog, 
for  appellee. 

STEWART,  J.  The  plaintiff,  employed 
as  a  locomotive  cleaner,  received  his  injuries 
while  attempting  to  open  the  iron  door  in 
the  front  of  a  locomotive.  In  order  to  get 
access  to  the  smokestack  which  he  had  been 
ordered  to  clean.  The  door  was  supplied 
with  hinges,  but  when  closed  was  fastened 
to  the  boiler  of  the  engine  by  bolts  and 
clamps.  After  the  plaintiff  had  removed  the 
last  of  these,  the  door,  Instead  of  swinging 
on  its  hinges,  fell  outward  against  himj, 
forcing  him  from  the  bumper  where  he  was 
standing  into  the  ash  pit  beneath.  The  in- 
jury he  thus  sustained  was  due  directly  to 
the  absence  of  pins  or  bolts  from  the  hinges 
on  which  the  door  was  intended  to  swing. 
Had  they  been  in  place  the  door  would  not 
have  fallen,  but  would  have  swung  open. 
The  absence  of  these  pins  or  bolts  from  the 
hinges  is  the  negligence  charged.  If  we  as- 
sume that  there  was  negligence  in  the  case, 
the  question  remains,  whose  was  the  fault? 
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The  evidence  adduced  by  the  plaintiff  fur- 
nishes the  only  explanation  we  have  of  the 
absence  of  the  pins,  and  that  It  Is  the  cor- 
rect one  admits  of  no  doubt  Shortly  before 
the  accident  they  were  in  place,  and  It  Is  no- 
where suggested  that  they  were  defective  In 
construction  or  application,  or  that  they  were 
outworn.  The  principal  witness  for  the 
plaintiff,  the  engineer  who  was  uninterrupt- 
edly In  charge  of  this  particular  engine  up 
until  the  last  run  preceding  the  accident, 
testified  that  they  were  out  most  of  the  time, 
not  because  of  failure  on  the  part  of  defend- 
ant to  supply  them  when  required,  or  be- 
cause of  accident,  but  that  they  were  remov- 
ed from  their  place  by  those  employed  In 
running  the  engine  for  a  purpose  unknown, 
so  far  as  the  evidence  discloses,  to  the  de- 
fendant, and  therefore  unauthorized.  When 
In  place  In  the  hinges,  they  prevented  the 
door  from  fitting  tight  against  the  engine, 
thus  allowing  more  or  less  draught  through 
the  door,  and  to  this  extent  reducing  the 
steaming  capacity  of  the  engine.  To  correct 
this,  some  of  the  persons  employed  about 
the  engine  would,  when  occasion  seemed  to 
them  to  require  it,  remove  the  pins  and 
tighten  the  clamps.  The  evidence  leaves  It 
clear  beyond  question  that  the  absence  of 
the  pins  on  this  particular  occasion  was  due 
to  such  unwarranted  interference. 

Since  the  original  displacement  of  the  pins 
was  a  malfeasance  on  the  part  of  some  one, 
for  which  the  defendant  could  not  be  held 
responsible,  It  follows  that,  If  any  liability 
attach  to  the  defendant  for  the  Injury  here, 
It  can  only  be  on  the  ground  that  it  knew, 
or  should  have  known,  by  the  exercise  of 
proper  care,  of  the  absence  of  the  pins,  and 
provided  for  their  replacement  Actual 
knowledge  Is  not  pretended.  The  accident 
occurred  on  the  morning  of  February  27th. 
The  engineer  who  had  been  In  charge  of  this 
particular  engine  made  his  last  run  with  it 
two  days  before,  completing  his  run  on  the 
morning  of  the  25th.  He  testified  that  when 
he  then  left  the  engine  In  the  yard,  the  pins 
were  not  in  place.  Though  a  later  run  was 
made  with  the  same  engine,  ending  on  the 
morning  of  the  27th,  by  another  engineer,  it 
was  not  attempted  to  be  shown  tnat  any 
correction  bad  been  made  with  respect  to  the 
pins.  We  have,  then,  the  absence  of  the  pins 
for  two  days  next  preceding  the  accident. 
Under  ordinary  circumstances,  whether  or 
not  this  period  of  time  would  be  sufficient  to 
charge  defendant  with  constructive  notice 
of  the  defect  would  be  a  question  for  the 
Jury  to  decide  from  all  the  evidence;  but 
another  fact  here  intervenes  which  avoids 
such  inquiry.  By  the  rules  and  regula- 
tions of  defendant  company  it  was  made  a 
duty  of  the  engineer,  dally  on  the  comple- 
tion of  his  run,  to  make  written  report  in 
a  book  kept  in  the  office  of  the  company  for 
that  purpose,  of  the  condition  of  his  engine, 
particularly  specifying  what  if  any,  correc- 


tions or  additions  were  needed.  This  witness 
had  on  former  occasions  when  the  pins  were 
missing  included  such  fact  In  his  report,  and 
the  pins  were  thereupon  renewed,  so  that 
there  can  be  no  doubt  that  the  engineer,  as 
well  as  defendant  company,  understood  the 
requirement  in  the  regulation  to  cover  the  ab- 
sence of  pins.  In  this  instance  the  engineer 
admittedly  failed  to  report  the  fact  that  the 
pins  were  out  On  the  witness  stand  he  ap- 
pealed from  his  own  uncertain  recollection 
to  the  book  containing  his  report,  and,  this 
being  produced,  showed  that  he  made  no  re- 
port with  respect  to  the  absence  of  the  pins. 
In  passing  upon  the  question  of  the  defend- 
ant's negligence  in  connection  with  this  ac- 
cident It  Is  manifest  that  the  promoting 
and  proximate  cause  Is  to  be  found  In  the 
failure  of  the  engineer  to  report  the  defect 
in  the  engine.  Accepting  this  as  the  act  of 
negligence,  if  responsibility  attach  to  the  de- 
fendant therefor,  it  must  be  because  either 
the  duty  the  company  required  of  the  engi- 
neer to  report  was  a  nondelegable  duty,  or 
the  engineer  In  connection  witu  such  duty 
was  not  a  fellow  servant  with  the  plaintiff. 
One  or  the  other  of  these  positions  must  be 
established  In  order  to  Justify  recovery. 

While  this  duty  of  Inspecting  and  report- 
ing the  condition  of  the  engine  was  of  first 
importance,  It  was  yet  a  very  simple  thing, 
at  least  so  far  as  it  related  to  such  appar- 
ent and  obvious  defects  as  the  one  which 
caused  this  accident  and  we  are  concerned 
with  no  other,  the  question  being  whether 
with  respect  to  this  particular  matter  the 
company  had  a  right  to  rely  upon  the  vigi- 
lance and  faithfulness  of  its  engineer,  and 
act  accordingly.  It  was  a  duty  requiring  no 
special  skill  or  experience.  Whether  the 
pins  were  in  place  or  not  could  be  ascertain- 
ed by  one  man  as  well  as  another  with  no 
better  eyesight  Faithfulness  and  attention 
were  the  only  qualifications,  and  certainly  no 
reason  can  be  suggested  why  this  should  not 
be  expected  of  one  to  whom  was  intrusted 
the  more  exacting  and  responsible  duty  of 
running  the  engine  and  to  whom  its  care  was 
Intrusted.  From  any  point  of  view,  it 
would  seem  a  very  proper  requirement  and 
one  likely  to  promote  In  a  very  direct  way 
the  general  safety  of  employes  and  others, 
and  quite  as  efficient  as  any  that  would  be 
reasonable  and  practicable.  Moreover,  the 
duty  thus  cast  upon  the  engineer  was  in- 
cidental to  his  duty  in  the  use  of  the  engine 
in  the  common  employment  And  this  cir- 
cumstance denotes  a  distinction  that  differ- 
entiates cases  such  as  this  from  those  which 
hold  under  the  general  rule  that  the  party 
to  whom  the  employer  commits  the  duty  of 
maintaining  the  appliances  used  in  a  rea- 
sonably safe  condition  is  the  latter's  agent 
and  representative.  We  find  this  distinction 
nowhere  better  defined  than  in  the  case  of 
Steamship  Company  v.  Ingebregsten,  57  N. 
J.  Law  400,  31  Atl.  610.    It  is  there  said: 
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"On  this  topic  a  rational  distinction  would 
seem  to  be  that,  when  the  employe's  duty  to 
Inspect  or  repair  the  apparatus  is  incidental 
to  his  duty  to  use  the  apparatus  In  the  com- 
mon employment,  then  he  Is  not  Intrusted 
with  the  master's  duty  to  his  fellow  serv- 
ant, and  the  master  Is  not  responsible  to  his 
fellow  servant  for  bis  fault;  but  that,  If  the 
master  has  cast  a  duty  of  inspection  or  re- 
pair upon  an  employs  who  is  not  engaged  In 
using  the  apparatus  in  the  common  employ- 
ment with  his  fellow  servant,  then  that  em- 
ploye in  that  duty  represents  the  master, 
and  the  master  is  chargeable  with  his  de- 
fault" Our  own  cases  are  In  line  with  the 
authority  quoted.  In  P.  &  R.  R.  R.  Co.  v. 
Hughes,  119  Pa.  301,  13  Atl.  286,  It  is  said: 
"If,  however,  the  company  employ  com- 
petent and  skillful  persons  for  the  purpose 
of  Inspection,  and  afford  them  reasonable  op- 
portunities and  facilities  for  the  work  un- 
der proper  instructions,  the  company  will  not 
ordinarily  be  liable  for  the  negligent  per- 
formance of  the  work  by  their  employes  to 
a  fellow  employ^  unless  the  company  knew, 
or  by  ordinary  diligence  ought  to  have 
known,  of  the  defective  manner  In  which 
the  Inspection  was  conducted." 

Were  the  plaintiff  and  the  engineer  en- 
gaged In  the  common  employment?  An  en- 
gineer's duties  Involve  more  than  simply  ap- 
plying and  regulating  the  motive  power  of 
his  engine.  The  engine  is  under  his  care  so 
long  as  he  is  in  charge  of  It  He  is  expected 
to  observe  its  working,  see  that  It  Is  sup- 
plied with  those  things  necessary  to  main- 
tain its  efficiency,  such  as  fuel  and  oil,  and 
keep  its  several  parts  In  place  and  In  good 
condition  so  far  as  he  may.  Without  any 
prescribed  order  or  regulation,  It  would  be 
a  duty  Incident  to  his  position  to  report  any 
derangement  or  weakening  of  machinery 
which  be  himself  could  not  at  once  correct 
In  this  case  the  engineer  knew  that  the  pins 
were  out  of  place;  that  they  bad  been  re- 
moved for  a  temporary  purpose,  if  not  by 
bis  own  act  with  his  approval.  Clearly  his 
duty  required  that  he  replace  them  or  re- 
port the  fact  His  duty  so  to  do  was  in- 
cidental to  the  common  employment  The 
plaintiff's  duty  was  auxiliary  and  supple- 
mentary to  that  of  the  engineer  In  the  com- 
mon work  of  maintaining  the  efficiency  of 
the  engine.  His  part  was  to  clean  the  fire 
box  and  smokestack,  to  the  same  end  that  it 
was  required  of  the  engineer  to  see  that  the 
other  parts  of  the  machinery  were  kept  in 
good  working  order.  Their  work  was  co- 
operative, within  the  same  circle  of  appoint- 
ment, and  it  Is  impossible  to  regard  them  as 
other  than  fellow  servants. 

The  defendant's  seventh  point  asked  for 
binding  instructions  in  favor  of  the  defend- 
ant. This  point  was  refused,  and  its  re- 
fusal Is  the  subject  of  the  sixth  assignment 
of  error.  This  assignment  of  error  is  sus- 
tained. 

The  Judgment  Is  reversed. 


OttsPs.  U4) 
HOLLENBACK   COAL  CO.   v.   LEHIGH   & 
WILKES-BARRE  COAL  CO. 

(Supreme   Court  of   Pennsylvania.    Oct   ZL, 
1907.) 

Mines  and  Minerals— Mining  Lease— Con- 

8TBUCTI0I». 

An  owner  of  coal  leased  to  another  "all  that 
vein  or  seam  of  coal  known  as  the  B.  vein  and 
the  veins  or  seams  of  coal  underlying,"  the 
lessee  to  leave  the  mines  in  such  good  condition 
for  future  working  as  that  at  least  100,000  tons 
could  be  mined  the  next  succeeding  year,  and  it 
was  also  stipulated  that  the  lessee  should  be 
permitted  to  remove  from  the  veins  hereby  leas- 
ed 100,000  tons  of  coal  "of  a  size  which  would 
pass  over  a  screen  of  five-eighths  inch  mesh  in 
each  and  every  year  of  said  term."  Held,  that 
the  lessee  could  only  remove,  after  mining,  such 
broken  coal  as  would  pass  over  the  five-eighths 
inch  mesh. 
Mitchell,  C.  X,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Lo> 
zerne  County. 

Bill  by  the  Hollenback  Coal  Company 
against  the  Lehigh  &  WIlkes-Barre  Coal  Com- 
pany. From  a  decree  dismissing  the  bill, 
plaintiff  appeals.    Reversed. 

The  bill  set  forth :  That  on  December  30, 
1869,  the  plaintiff,  a  Pennsylvania  corpora- 
tion, leased,  demised,  and  to  mine  let  unto 
the  defendant's  predecessor  "all  that  vein  or 
seam  of  coal  known  as  the  Baltimore  vein, 
and  the  veins  or  seams  of  coal  overlying  the 
Baltimore  vein,"  upon  certain  lands  of  the 
plaintiff,  together  with  certain  surface,  which 
lease  and  the  several  extensions  thereof,  end- 
ed October  1,  1900.  Tbat  during  the  term  of 
said  lease  a  certain  culm  bank,  known  as  the 
"Diamond  bank,"  accumulated  on  a  portion 
of  said  surface  as  a  result  of  the  mining  op- 
erations In  the  Baltimore  and  overlying  veins. 
That  under  said  lease  only  coal  of  such  size 
as  will  pass  over  a  five-eighths  inch  mesh  was 
Intended  to  be  sold,  and  everything  under  that 
size  and  coal  thrown  out  and  not  marketed 
by  the  lessee  belonged  to  the  lessor.  That 
even  If  this  were  not  the  case,  said  coal  be- 
came the  property  of  the  lessor  after  the  ter- 
mination of  the  lease.  That  plaintiff  leased 
to  the  defendant  the  veins  of  coal  underlying 
the  Baltimore  on  April  1,  1887,  and  also  part 
of  same  surface,  and  tbat  said  surface  was 
so  again  leased  only  to  enable  the  lessee 
to  mine  the  coal  underlying  the  Baltimore. 
That  on  February  25,  1903,  plaintiff  notified 
defendant  of  Its  desire  to  reclaim  a  portion 
of  said  surface,  and  defendant  made  answer 
tbat  the  surface  mentioned  in  said  notice  was 
almost  entirely  covered  by  culm  owned  by  de- 
fendant which  It  Intended  to  screen,  tbat 
such  reclaiming  would  Interfere  with  the  busi- 
ness of  defendant  and  that  defendant  declin- 
ed to  accede  to  the  request 

The  bill  prayed:  (1)  That  a  decree  be  en- 
tered declaring  title  to  the  said  culm  to  be  In 
the  plaintiff.  (2)  That  the  defendant  be  re- 
quired to  release  to  the  plaintiff  the  land  de- 
scribed in  the  reclaiming  notice.  (3)  That 
defendant  be  restrained  from  using,  leasing, 
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screening,   selling,   or  Interfering:  with   the 
rights  of  the  plaintiff  in  the  Diamond  bank. 
Argued    before    MITCHELL,    C.    J.,    and 
BROWN,  MESTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Thomas  Darling,  for  appellant  George  H, 
Bedford  and  Paul  Bedford,  for  appellee. 

BROWN,  J.  In  Dennlston  v.  Haddock, 
200  Pa.  426,  50  Atl.  197,  we  said,  through  the 
present  Chief  Justice:  "The  expression  that 
a  conveyance  of  coal  in  place,  even  by  a  lease 
for  a  limited  term,  is  a  sale,  is  Inaccurate  as 
a  general  proposition  of  law,  and  unfortu- 
nate from  Its  tendency  to  mislead.  *  *  * 
Whether  it  would  be  better  to  call  such  an  In- 
strument accurately  what  It  certainly  was  at 
common  law,  a  lease  without  impeachment  of 
waste,  or  to  endeavor  to  reconcile  all  the  de- 
cisions by  calling  It  a  conditional  sale,  is  not 
necessary  at  present  to  discuss.  The  point  to 
be  noted  is  that  the  rules  applicable  to  sales 
are  not  to  be  applied  Indiscriminately  to  such 
Instruments,  but  each  is  to  be  construed  like 
any  other  contract  by  its  own  terms."  And 
again,  In  the  very  late  case  of  Gallagher  v. 
Hicks,  216  Pa.  243,  66  Atl.  623:  "Nor  Is  it 
disputed  that  a  contract  regarding  coal  in 
place  may  be  a  sale  absolute,  a  conditional 
sale  or  a  lease.  There  Is  nothing  revolution- 
ary in  the  cases  referred  to.  In  Dennlston  v. 
Haddock  it  was  pointed  out  that  In  Hope's 
Appeal  (Pa.)  3  Atl.  23,  there  was  in  fact  a 
sale  of  the  coal  In  place,  and  the  case  was 
correctly  decided  on  that  basis.  But  an  un- 
fortunate expression  In  the  opinion  had  been 
the  starting  point  of  a  tendency  to  class  to- 
gether all  contracts  about  coal  In  place  as  ab- 
solute sales  without  due  regard  to  each  par- 
ticular contract  and  the  obligation  to  in- 
terpret it  by  Its  own  terms  and  Intent  What 
Dennlston  v.  Haddock  and  the  cases  which 
have  followed  it  did  was  to  check  the  tenden- 
cy to  indiscriminate  lumping  of  all  such  con- 
tracts together,  and  to  recall  in  regard  to 
them  the  true  principles  of  construction  ap- 
plicable alike  to  all  contracts." 

In  the  present  case  the  determination  of  the 
controlling  question  raised — the  ownership  of 
coal  which  passed  through  the  five-eighths 
Inch  meshes  In  the  screens — must  depend 
upon  the  terms  of  the  agreement  between 
the  appellant  and  the  Wilkes-Barre  Coal  & 
Iron  Company,  executed  December  30,  1869, 
no  matter  by  what  name  It  may  be  called. 
Under  It  the  appellee,  as  the  successor  of  the 
original  lessee,  claims  ownership  of  this 
coal,  while  the  appellant  Insists  that  by  it 
such  ownership  did  not  pass.  At  the  time 
the  agreement  was  executed  this  small  coal 
Had  no  marketable  value.  Now  It  has,  but 
this  is  not  material,  if  the  intention  of  the 
parties  clearly  appears  on  the  face  of  their 
agreement  as  to  what  should  pass  to  and 
become  the  property  of  the  lessee.  If  their 
Intention  was  there  expressed  as  to  what, 


and  what  alone,  could  be  mined  and  removed 
from  the  premises,  the  expression  of  that  In- 
tention is  now  the  law  between  them  as  to 
the  coal  which  neither  on  December  30,  1869, 
may  have  regarded  as  having  any  value. 

The  lessor  demised,  leased,  and  to  mine  let 
unto  the  Wilkes-Barre  Coal  &  Iron  Company 
"all  that  vein  or  seam  of  coal  known  as  the 
Baltimore  vein,  and  the  veins  or  seams  of 
coal  underlying"  it  This,  without  more, 
gave  the  lessee  the  right  to  mine  all  the 
coal  from  the  veins  named;  but  that  a  sate 
of  all  the  coal  in  place  was  not  contemplated, 
that  the  veins  were  not  to  be  exhausted, 
clearly  appears  from  a  subsequent  clause.  In 
which  it  was  agreed  "that  at  the  end  of  said 
term  the  said  party  of  the  second  part  shall 
leave  the  mines  worked  under  this  lease  In 
such  good  condition  and  so  far  prepared  for 
future  workings  as  that  at  least  one  hundred 
thousand  tons  of  coal  can  be  mined  the  next 
succeeding  year  from  the  then  existing  coal 
workings  without  Injury  to,  or  robbing  of 
the  mines."  We  have,  then,  instead  of  an 
actual  sale  of  the  coal  in  place,  a  mere  li- 
cense to  work  the  veins  upon  the  express 
condition  that  all  the  coal  should  not  be  taken 
from  them. 

Did  all  the  coal  that  the  lessee  had  the 
right  to  take  from  the  veins  become  its  prop- 
erty as  soon  as  mined?  If  the  terms  of  the 
lease  were  simply  that  In  consideration  of 
the  payment  of  stipulated  sums,  the  veins 
could  be  mined  and  tbe  coal  taken  away  from 
them  upon  any  basis  for  royalties  agreed  up- 
on by  the  parties,  the  lessee  would  have  the 
right  to  remove  from  the  premises  all  the 
coal  mined,  without  regard  to  the  sizes  Into 
which  it  might  be  broken.  Such,  however.  Is 
not  the  agreement.  In  a  clause  not  Incon- 
sistent with  nor  repugnant  to  any  other  In 
the  lease  the  lessee  Is  permitted,  In  considera- 
tion of  certain  annual  rentals — $30,000  for 
a  period  of  four  years,  $35,000  for  a  period 
of  five  years,  $40,000  for  a  second  period  of 
five  years,  and  $45,000  for  a  third  period  of 
five  years — to  "mine  and  remove  from  said 
premises  of  tbe  veins  hereby  leased,  100,000 
tons  of  coal  of  2,240  pounds  each,  of  a  size 
which  will  pass  over  a  screen  of  five-eighths 
inch  mesh  in  each  and  every  year  of  said 
term."  In  express  terms  it  was  thus  stated 
what  the  lessee  might  remove  after  mining, 
and  this  was  tbe  broken  cool  that  would  pass 
over  tbe  five-eighths  inch  meshes.  "Expresslo 
unius  est  excluslo  alterlus."  In  the  face 
of  what  is  expressly  given  to  tbe  lessee  in 
return  for  tbe  rentals  or  royalties  to  be  paid 
by  it  It  cannot  ask  that  the  law  give  it  more. 
The  parties  agreed  what  the  one  should 
pay  and  Just  what  the  other  should  get  for 
Its  money,  and  the  appellee,  having  got  all 
that  the  lease  gave  it  cannot  get  more. 

The  learned  Judge  below  was  of  opinion 
that  tbe  clause  upon  which  the  appellant  re- 
lies, if  standing  alone,  "might  fairly  lead 
to  tbe  conclusion  that  the  intention  of  the 
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parties  was  that  the  lessee  should  bare  the 
right  only  to  mine  and  remove  from  the 
premises  demised  such  coal  as  would  pass 
over  a  screen  of  five-eighths  of  an  inch 
mesh";  but  be  held  that  the  case  was  con- 
trolled  by  Dunham  v.  Haggerty,  110  Pa.  560, 
1  Atl.  667,  and  Lance,  to' Use,  v.  Lehigh  ft 
Wllkes-Barre  Coal  Company,  163  Pa.  84, 
29  Atl.  756,  though  recognizing  the  dissimi- 
larity of  the  language  of  the  leases  in  those 
cases  and  the  present.  The  clause  Is  to  be 
construed  as  if  it  did  stand  alone,  for,  as 
stated,  there  Is  nothing  in  any  other  part  of 
the  lease  inconsistent  with  the  meaning  of 
its  plain  words,  and  there  Is  nothing  in  the 
two  cases  cited  that  would  Justify  a  disre- 
gard of  them.  In  Dunham  v.  Haggerty  the 
conveyance  was  of  "all  the  coal  and  other 
minerals,"  under  the  described  lands,  "with 
the  right  to  construct  railroads,  underground 
entries,  and  all  necessary  buildings  and  fix- 
tures to  facilitate  the  mining  and  removing 
said  coal  and  other  minerals,  and  to  occupy 
such  land  as  may  be  necessary  for  the  same, 
by  paying  a  reasonable  rent  therefor,  as  well 
as  for  the  refuse  of  said  mines."  All  the 
coal  could  be  mined,  and  "said  coal,"  "all  the 
coal,"  could  be  removed.  In  Lance,  to  Use  of 
Gummey  et  al.,  v.  Coal  Company,  the  lease 
included  all  the  coal  on  the  land,  with  a 
reservation  to  the  lessor  of  all  the  culm  or 
refuse  coal  from  the  mines.  As  this  was  all 
that  was  reserved  by  the  lessor,  he  was  not 
allowed  to  claim  more. 

We  have  construed  this  lease  Just  as  it  is 
written.  The  decree  Is  reversed,  and  the 
record  remitted,  with'  direction  that  the  bill 
be  reinstated  and  an  Injunction  awarded  In 
accordance  with  the  view  expressed  In  this 
opinion,  the  costs  below  and  on  this  appeal 
to  be  paid  by  the  appellee. 

MITCHELL,  a  J.,  dissents. 


(£19  Pa.  96) 

HARTENSTINE  v.  UNITED  TELEPHONE 
ft  TELEGRAPH  CO. 

(Supreme   Court  of   Pennsylvania.    Oct   21, 
1907.) 

1.  Master  and   Servant—  Intdbt  to  Serv- 
ant—Evidenck. 

Evidence  in  an  action  against  a  telephone 
company  to  recover  for  the  death  of  a  servant 
while  engaged  in  stringing  wire  held  to  sustain 
verdict  for  defendant. 

[Ed.  Note.— For  cases  in  point.  Bee  Cent  Dig. 
vol.  34,  Master  and  Servant  II  954-977.] 

2.  Same— Proximate  Cause. 

Failure  of  a  telegraph  company  to  supply 
rubber  gloves  for  an  employe  cannot  be  set  up 
as  negligence,  where  the  proximate  cause  of  an 
injury  to  an  employe  was  the  negligence  of  a 
fellow  servant 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §8  526,  527.] 

Appeal  from  Court  of  Common  Pleas,  Mont- 
gomery County. 

Action  by  Delila  Hartenstine  against  the 
United   Telephone    ft   Telegraph    Company. 


From  judgment  for  defendant  notwithstand- 
ing the  verdict,  plaintiff  appeals.  Affirmed. 
Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  STEW- 
ART, JJ. 

William  P.  Young  and  H.  Wilson  Stahl- 
necker,  for  appellant.  Irvln  P.  Knlpe  and  Ir- 
ving P.  Wanger,  for  appellee. 

BROWN,  J.  At  the  time  the  husband  of 
appellant  was  killed  by  an  electric  shock 
he  was  helping  to  string  wires  for  the  appel- 
lee. He  was,  employed  as  a  reelman.  A  wire 
from  his  reel  and  that  from  one  alongside  of 
It  were  fastened  to  a  running  board  to  which 
a  rope  was  attached.  This  running  board 
kept  the  wires  apart,  and  prevented  their 
twisting  as  they  were  carried  over  the  arms 
of  the  poles.  When  a  pole  was  reached,  the 
Lineman  carried  the  rope  up  to  a  cross-arm, 
and  threw  It  down  on  the  other  side.  A  man 
on  the  ground  would  then  carry  the  rope  for- 
ward, pulling  the  wires  to  the  cross-arm,  and 
when  the  running  board  reached  a  cross-arm 
a  man  on  the  pole  would  fasten  it  on  the 
pegs,  so  as  to  keep  the  wires  back  of  him 
tight.  Slack  wires  in  the  rear  might  have 
sagged  and  come  in  contact  with  heavily 
charged  electric  wires  beneath  them.  The 
wires  of  the  appellee  were  being  strung  six 
or  eight  feet  above  heavily  charged  wires  be- 
longing to  another  company — the  Pottstown 
Light,  Heat  &  Power  Company.  These  lower 
wires  were  on  some  of  appellee's  poles.  Be- 
fore the  deceased  and  bis  fellow  workmen  be- 
gan to  string  the  wires,  they  were  all  In- 
structed to  keep  them  taut  to  prevent  their 
touching  the  highly  charged  wires  beneath 
them.  The  principal  witness  for  the  plain- 
tiff so  testifies.  According  to  the  finding  of 
the  jury,  the  wires  of  the  appellee,  which 
were  being  reeled  off,  were  allowed  to  sag  a{ 
a  certain  point  and  touch  the  dangerous 
wires,  carrying  a  deadly  current  to  the  de- 
ceased, whose  hand  was  on  the  wire  at  the 
reel.  The  verdict  was  for  the  plaintiff,  but 
Judgment  was  entered  for  the  defendant  non 
obstante  veredicto,  and  from  it  there  is  this 
appeal. 

One  of  the  reasons,  and  the  first,  given  by 
the  court  below  for  its  judgment  is  the  ab- 
sence of  any  proof  of  defendant's  negligence. 
From  an  examination  of  the  evidence  the  con- 
clusion is  unavoidable  that  the  proximate 
cause  of  the  death  was  the  negligence  of  fel- 
low workmen  of  the  deceased.  When  pole  97 
was  reached,  the  running  board  was  not  kept 
at  Its  cross-arm  and  from  that  point  pulled 
over  the  pole  141  of  the  Pottstown  Electric 
Light  Company,  which  had  to  be  crossed  or 
passed  to  reach  pole  96  of  the  appellee.  Aft- 
er the  running  board  had  passed  over  the 
cross-arm  of  pole  97,  it  was  pulled  down  to 
the  ground  and  fastened  to  a  fence  at  some 
point  between  that  pole  and  pole  141  of  the 
other  company.  The  rope  was  then  taken  up 
pole  141,  thrown  down  and  taken  up  pole  96, 
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and  thence  thrown  down.  Dellar,  one  of  the 
linemen,  stood  at  the  running  board  by  the 
fence,  loosened  It  and  called  to  Kulp,  another 
employe,  who  had  the  rope  to  run.  As  the 
latter  ran  and  pulled  the  rope  the  running 
board  flew  up  into  the  air  and  the  wire  In 
the  rear  slacked,  causing  a  contact,  according 
to  plaintiff's  theory,  with  the  electric  light 
wires,  and  carrying  to  the  reel  the  current 
which  killed  appellant's  husband.  All  of  the 
experts  and  experienced  workmen  on  both 
aides  testified  that  the  running  board  should 
not  have  been  carried  to  the  ground  and 
fastened  to  the  fence,  but  been  pulled  direct- 
ly from  pole  to  pole,  and  that  the  method 
which  was  used  by  the  follow  workmen  of 
the  deceased  In  stringing  the  wires  from  pole 
97  to  pole  96  was  Improper  and  very  danger- 
ous. 

On  the  trial  the  appellant  rested  her  case 
on  the  insufficiency  of  the  rope  supplied  by 
the  appellee;  her  contention  being  that  its 
shortness  compelled  the  workmen  to  adopt 
the  method  of  stringing  the  wires  from  pole 
97  to  96.  The  length  of  the  rope,  as  proved 
by  plaintiff,  was  160  feet,  and  the  distance 
from  pole  97  to  96  having  been  137  feet,  the 
rope  was  not  of  sufficient  length  to  extend 
from  a  cross-arm  on  the  first-named  pole 
over  to  one  on  the  other,  and  thence  down  to 
the  ground;  but  the  learned  trial  Judge,  in 
his  opinion  directing  Judgment  for  the  de- 
fendant, clearly  demonstrated  that  It  was  not 
necessary  to  string  the  wires  between  these 
two  poles  In  the  dangerous  method  adopted, 
even  If  the  rope  was  but  150  feet  In  length. 
As  to  this  he  properly  says:  "The  plaintiff 
proves  that  the  rope  was  150  feet  long.  The 
running  board  was  on  pole  97.  To  take  the 
wire  to  pole  96  it  was  necessary  to  climb  up 
the  electric  light  pole  141.  This  was  In  fact 
the  way  the  work  was  done.  This  pole  was 
only  103  feet  from  97.  If  Kulp  bad  taken  the 
rope  to  141,  he  could  have  taken  It  over  141, 
and  dropped  it  to  the  ground  while  the  run- 
ning board  remained  fast  at  pole  97.  The 
rope  was  at  least  seven  feet  longer  than  was 
necessary  to  do  the  work  In  that  way,  for  the 
electric  light  pole  was  less  than  40  feet  high 
to  the  arm  that  had  to  be  crossed.  The  wires 
of  the  defendant  were  40  feet  above  the 
ground,  the  electric  wires  8  or  10  feet  lower, 
so  that  a  rope  103  plus  30,  or  133  feet  long, 
was  all  that  was  necessary  to  do  the  work 
In  a  proper  way.  That  It  could  have  been 
done  In  this  way  Is  admitted  by  the  plaintiff's 
witness  Kulp.  But  It  matters  not  what  the 
witness  may  say,  there  can  be  no  other  con- 
clusion. It  is  demonstrated  to  an  absolute 
verity."  Even  if  the  rope  used  by  the  work- 
men was  too  short  to  enable  them  to  string 
the  wires  in  a  safe  and  proper  manner,  the 
appellee  was  not  responsible  for  Its  shortness, 
for  in  the  storehouse  at  Fhoenlxvllle  from 
which  Massey,  the  foreman,  took  it,  there  was 
more  than  300  feet  of  rope.  If  the  piece 
which  he  took  from  the  sufficient  supply  fur- 


nished by  the  company  was  too  short,  it  was 
his  fanlt  that  the  workmen  did  not  have  a 
piece  of  sufficient  length;  and  under  all  of 
our  cases  he  was  but  a  fellow  workman  of 
the  deceased.  The  company  had  furnished  all 
the  rope  that  was  needed  to  so  string  tta 
wires  as  to  prevent  their  sagging,  and  the 
workmen  had  access  to  it  If  one  of  them 
took  too  little,  when  he  could  have  taken 
enough,  the  company  is  not  to  be  blamed  for 
not  having  supplied  enough.  In  Prescott  v. 
Ball  Engine  Co.,  176  Pa.  459,  35  AtL  224,  68 
Am.  St  Rep.  683,  we  said:  "If  good  ropes 
were  in  stock  and  a  poor  one  was  used  because 
of  haste  or  carelessness,  or  mistaken  Judgment 
it  was  not  the  fault  of  the  rigger  as  vice  prin- 
cipal, but  of  the  workmen  themselves;  and 
the  injury  suffered  because  of  the  use  of  the 
unsuitable  rope  could  not  give  the  Injured 
person  a  cause  of  action  against  his  employ- 
er." So,  here,  If  sufficient  rope  was  in  the 
storehouse,  and  an  insufficient  piece  was  tak- 
en out  and  attached  to  the  running  board  by 
one  of  the  workmen,  the  use  of  the  insnffl- 
cient  piece  gives  no  cause  of  action  against 
the  employer. 

This  is  all  there  Is  In  the  case,  notwith- 
standing appellant's  numerous  contentions  be- 
fore us.  One  of  them  may  be  noticed.  It  is 
that  the  appellee  ought  to  have  furnished 
rubber  gloves  to  the  deceased,  which  would 
have  acted  as  insulators  to  protect  him  from 
the  current  on  the  wire  at  his  reel.  The 
proximate  cause  of  his  death  was  not  the 
omission  to  furnish  these  gloves.  Even  if  the 
Jury,  under  the  evidence,  could  have  found 
that  they  would  have  been  insulators,  the  di- 
rect cause  of  death  was  the  negligence  of 
fellow  employes.  If  the  wires  had  been 
strung  in  a  safe  and  proper  manner,  as  they 
could  have  been  strung  with  the  rope  supplied 
by  the  appellee,  there  would  have  been  no 
need  to  Insulate  the  hands  of  the  reelman,  for 
no  current  could  have  got  on  the  wire  he  was 
unreeling.  The  appellee,  having  supplied  suf- 
ficient rope  to  enable  the  workmen  to  safely 
string  the  wires,  had  a  right  to  assume  that 
they  would  do  so.  No  duty  rested  upon  It  to 
anticipate  that  some  of  Its  employes  might 
be  negligent  and  to  provide  appliances  for  the 
protection  of  another  employe  from  their  pos- 
sible negligence.  No  such  burden  was  upon 
it  as  an  employer. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  Is  affirmed. 


(lit  Fa.  MQ 

STINH  v.  &   MORGAN   SMITH  CO. 

(Supreme    Court   of   Pennsylvania.    Oct    2X, 
1907.) 

1.  Master  and   Servant— Injury  to   Serv- 
ant—Evidence. 

In  an  action  by  a  moulder  to  recover  for 
personal  injuries.  Held,  that  a  Judgment  foe 
plaintiff  was  sustained  by  the  evidence. 

[Ed.  Note.— For  caBes  in  point,  see  Cent  Dig. 
vol  84,  Muter  and  Servant  il  954-477.) 
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2.  Same— Defective  Appliances. 

An  employer  is  presumed  to  have  knowledge 
of  structural  defects  in  the  machinery  or  appli- 
ances furnished  by  bim  to  his  workmen. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  {  888.] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  Paul  Wesley  Stlne  against  S. 
Morgan  Smith  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  BLKIN,  JJ. 

James  St  Clair  McCall,  for  appellant 
Henry  a  Niles  and  George  E.  Neff,  for  ap- 
pellee. 

BROWN,  J.  The  appellee  Is  a  moulder, 
and  at  the  time  he  was  injured  was  in  the 
employ  of  the  appellant  He  was  smoothing 
with  a  stick  a  sand  bed,  over  which  there 
was  suspended,  about  two  feet  from  it  a 
flask  weighing  4,190  pounds.  In  smoothing 
the  bed  he  put  his  hand  and  part  of  his  arm 
under  the  flask,  and,  as  he  was  withdraw- 
ing his  hand,  the  flask  fell,  crushing  it  and 
causing  the  injuries  for  which  compensation 
is  sought  in  this  suit  On  the  trial  the  court 
was  asked  to  direct  a  verdict  for  the  de- 
fendant for  the  reason  that  there  was  no 
proof  of  its  negligence,  and,  even  if  it  had 
been  negligent  the  plaintiff  had  voluntarily 
assumed  a  known  risk  and  been  guilty  or 
contributory  negligence.  Under  all  the  evi- 
dence, the  jury  might  have  found  for  the 
defendant  but  in  view  of  what  was  proved 
by  plaintiff  and  his  witnesses,  to  have  direct- 
ed them  to  do  so  would  have  been  palpable 
error.  The  learned  trial  Judge  could  not 
have  affirmed  defendant's  sixteenth  and  sev- 
enteenth points  or  sustained  its  motion  for 
Judgment  non  obstante  veredicto. 

The  flask  containing  the  iron  and  other  ma- 
terial for  the  casting  was  suspended  over 
the  Band  bed  by  a  cable  fastened  to  a  crane. 
It  is  clear  from  the  evidence  that  the  falling 
of  the  flask  was  due  to  the  pulling  out  of  the 
dead  end  of  the  cable — the  end  fastened  to 
the  crane — and  so  called  because  "it  Is  fas- 
tened in  practically  at  a  position  where  it 
Is  not  called  upon  to  do  any  work."  The 
dead  end  of  this  cable,  after  it  had  pulled 
out,  presented  a  smooth  and  straight  ap- 
pearance, indicating  that  it  had  slipped  out 
of  the  cone  at  the  crane.  It  was  shown  by  a 
witness,  who  saw  the  dead  end  in  place  be- 
fore the  accident  that  its  wires  stuck 
straight  up  above  the  cone  and  were  not  bent 
over  It  to  make  the  fastening  more  secure, 
and,  by  the  testimony  of  an  expert  It  ap- 
peared that  the  proper  and  safe  way  of  fas- 
tening the  cable, was  to  bend  the  ends  of  the 
wires  over  the  cone,  hammer  them  down,  and 
fill  the  cone  with  material  by  a  process 
known  as  babbitting,  and  that  when  the  dead 
end  was  so  fastened  it  was  impossible  for  it 
to  pull  out.  This  was  substantial  testimony 
of  the  defendant's  negligence  in  the  construc- 


tion and  maintenance  of  its  machine,  used 
by  its  employ^  in  raising  and  lowering  the 
flask  under  which  he  was  smoothing  the 
sand,  and  for  the  consequences  of  such  neg- 
ligence an  employer  is  liable,  for  he  Is  pre- 
sumed to  have  knowledge  of  structural  de- 
fects in  the  machinery  or  appliances  furnish- 
ed by  bim  to  his  workmen.  FInnerty  v. 
Burnham,  205  Pa.  306,  54  Atl.  996.  Shipley, 
an  'expert  called  by  the  defendant  admitted 
on  his  cross-examination  that  with  the  dead 
end  of  a  cable  properly  fastened  it  is  im- 
possible to  pull  it  out  of  the  socket,  as  the 
cable  would  first  break  under  too  great  a 
strain. 

On  the  question  of  the  contributory  negli- 
gence of  the  appellee,  the  Jury  fairly  found 
against  the  appellant  He  had  a  right  to 
believe  that  his  employer  had  properly  fas- 
tened the  end  of  the  cable  to  the  crane,  and 
he  testifies  that  under  such  a  belief,  he  put 
his  hand  under  the  weight;  that  in  leveling 
the  sand  bed  under  the  suspended  flask  he1 
was  doing  the  work  in  accordance  with  the 
instructions  in  the  shop;  that  he  was  doing 
it  in  the  manner  in  which  he  had  been  shown 
that  It  should  be  done;  that  he  was  doing 
it  in  the  manner  which  was  customary,  not 
only  at  that  crane,  by  himself  and  others, 
but  at  other  cranes  in  the  foundry ;  that  be 
did  not  think  he  was  in  danger  in  doing  so; 
that  he  had  never  been  warned  that  the 
work  as  he  was  doing  it  was  dangerous ;  and 
that  he  had  never  heard  anybody  else  warn- 
ed as  to  its  being  dangerous.  In  some  of 
these  statements  he  is  corroborated  by  oth- 
ers. From  this  epitome  of  his  testimony  the 
question  of  his  contributory  negligence  was 
as  clearly  for  the  Jury  as  was  that  of  the 
negligence  of  the  defendant 

In  no  one  of  the  nineteen  assignments  com- 
plaining of  the  admission  and  rejection  of 
evidence,  of  answers  to  points,  and  of  por- 
tions of  the  charge,  has  any  error  been  point- 
ed out 

The  two  questions  of  fact  the  negligence 
of  the  appellant  and  the  contributory  negli- 
gence of  the  appellee,  went  to  the  Jury  under 
proper  rulings  and  instructions,  and  the  judg- 
ment is  affirmed. 


<SU  Pa.  SS) 


KEMPER  v.  FORT. 


(Supreme   Court  of  Pennsylvania.    Oct   21, 
1907.) 

1.  Libel— What   Constitutes— Allegations 

in  Pleading. 

Allegations  in  pleadings  relevant  to  the  is- 
sue to  be  inquired  into  are  privileged,  and  not 
libelous. 

f Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  f  120.] 

2.  Same. 

Testator  devised  a  portion  of  his  estate  to 
his  executors',  the  income  to  be  paid  to  his 
danghter  for  life,  and  after  her  death  the  prop- 
erty to  be  divided  among  her  children.  A  guard- 
ian for  one  of  the  two  children  petitioned  for 
a  review  of  the  accounts  of  the  executors,  aud 
her  brother  notified  the  executors  that  he  was 
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the  only  legitimate  child  of  his  mother.  Held, 
that  the  executors  were  not  liable  in  an  action 
for  libel  in  setting  up  such  matter  in  their 
answer  to  petitioner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Libel  and  Slander,  §  120.] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Mary  Kemper  against  Thomas 
R.  Fort,  Jr.,  for  libel.  Judgment  for.  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

At  the  trial  It  appeared  that  one  Austin  W. 
Bennett,  as  guardian  for  Jesse  C.  Claggett 
filed  a  petition  in  the  orphans'  court  as  of 
January  term,  1896,  No.  473,  to  review  the 
accounts  of  William  S.  Price  and  Thomas  R. 
Fort,  Jr.,  executors  and  trustees  under  the 
will  of  Thomas  W.  Price,  deceased.  It  was 
claimed  by  Jesse  C.  Claggett  that  as  a  child 
of  Mary  S.  Claggett,  daughter  of  the  tes- 
tator, and  a  remainderman  under  his  grand- 
father's will,  be  had  a  standing  to  maintain 
the  petition.  The  executors  filed  an  answer, 
In  which  they  used  the  following  language: 
"And  they  further  aver  that  the  said  Jesse 
O.  Claggett  denies  that  the  said  Jesse  C. 
Claggett,  minor,  is  bis  child,  and  aver  that 
the  mother  of  said  minor,  Mary  S.  Claggett, 
has  confessed  both  by  word  of  mouth  and 
by  writing  that  her  son,  the  said  minor,  on 
behalf  of  whom  this' petition  Is  presented,  is 
not  the  son  of  the  said  Jesse  C.  Claggett; 
basing  upon  these  and  other  facts  known 
to  the  respondents,  the  respondents  aver  that 
the  minor  represented  by  Austin  W.  Bennett 
as  guardian  is  not  the  legitimate  issue  of 
Mary  S.  Claggett,  but  is  an  illegitimate  child, 
and  hence  is  in  no  wise  entitled  to  take. un- 
der the  bequest  In  the  will  of  Thomas  W. 
Price,  deceased,  to  the  issue  of  Mary  8.  Clag- 
gett, and  is  not  entitled  to  maintain  the 
citation  in  this  case."  The  court  gave  bind- 
ing instructions  for  defendant  Plaintiff  ap- 
pealed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MESTRBZAT,  POTTER,  ELKIN, 
and  STEWART,  JJ. 

Joseph  Gllfillan,  W.  E.  Chapman,  and 
George  S.  Graham,  for  appellant.  Henry 
Budd  and  R.  D.  Maxwell,  for  appellee. 

BROWN,  J.  The  libelous  matter  of  which 
the  appellant  complains  appears  in  two  an- 
swers in  the  orphans'  court  of  Philadelphia 
county  to  petitions  filed  by  Austin  W.  Ben- 
nett, guardian  of  Jesse  C.  Claggett,  for  a 
review  of  the  accounts  of  Thomas  R  Fort, 
Jr.,  the  appellee,  and  William  S.  Price,  exec- 
utors and  trustees  under  the  will  of  Thomas 
W.  Price,  deceased,  and  for  an  order  to 
set  aside  the  sale  of  certain  real  estate  made 
by  them.  Thomas  W.  Price,  the  father  of 
the  appellant,  died  in  1895.  At  that  time 
she  was  the  wife  of  Jesse  C.  Claggett,  and 
by  her  father's  will  the  sum  of  $50,000  was 
given  to  his  executors  In  trust;  the  income 
to  be  paid  to  her  daring  life,  and  at  her 
death  to  be  devoted  to  the  maintenance  of  her 


"issue"  for  a  certain  time,  after  which  there 
was  to  be  an  equal  division  of  the  principal 
"to  and  among  the  children"  of  the  said 
Mary  S.  Claggett  In  1900  she  was  divorc- 
ed from  her  husband,  Jesse  C.  Claggett  and 
was  subsequently  married  to  L  S.  Kemper. 
In  the  answers  filed  In  the  orphans'  court 
by  the  two  executors  and  trustees,  there  was 
an  averment  that  Jesse  C.  Claggett  was  the 
Illegitimate  child  of  the  said  Mary  8.  Clag- 
gett as  she  has  "confessed  both  by  word, 
of  month  and  by  writing,"  and,  in  view  of 
this  confession  and  other  facts  known  to 
the  respondents,  they  denied  the  right  of  the 
said  Jesse  C  Claggett  to  take  under  the 
bequest  In  the  will  of  the  said  Thomas  W. 
Price,  deceased,  and  of  his  guardian  to  ask 
for  the  citations.  On  the  trial,  it  appeared 
that  the  allegation  of  the  illegitimacy  of 
Jesse  C.  Claggett  was  false.  It  was  shown, 
however,  that  Jesse  C.  Claggett  the  for- 
mer husband  of  appellant  had  told  the  ap- 
pellee that  the  child  was  not  his,  but  an- 
other's, and  that  his  wife  had  so  admitted, 
to  him.  This  Information  was  conveyed  by 
Claggett  to  the  appellee  as  a  result  of  an  In- 
vestigation Instituted  by  him  upon  being 
informed  by  Thomas  Claggett,  the  brother  of 
Jesse  C.  Claggett  that  the  latter  was  Illegit- 
imate, and  therefore  not  Interested  in  the 
estate  of  Thomas  W.  Price.  •  Thomas  Clag- 
gett notified  Fort  that  be  was  the  sole  par- 
ty In  remainder  after  bis  mother's  death, 
and  gave  further  notice  to  him  as  executor 
and  trustee  to  see  to  it  that  Jesse  C.  Clag- 
gett was  not  permitted  to  share  in  the  trust 
estate.  It  was  as  the  result  of  this  notice 
that  Fort  set  inquiries  on  foot  in  relation  to 
the  legitimacy  of  Jesse  C.  Claggett,  and.  In 
the  course  of  bis  investigation,  the  state- 
ment of  the  boy's  illegitimacy  was  made  to 
him  by  the  appellant's  former  husband.  The 
information  acquired  by  Fort  was  communi- 
cated to  his  counsel  and  his  co-trustee,  who 
was  also  a  member  of  the  bar,  and  by  the  ad- 
vice of  their  counsel,  and  with  the  consent  of 
William  &  Price,  the  alleged  libelous  state- 
ment was  set  forth  In  the  answers.  On  this 
state  of  facts,  the  court  directed  the  Jury  to 
find  in  favor  of  the  defendant  holding  that 
whether  the  allegation  of  illegitimacy  was 
true  or  false,  it  was,  under  the  undisputed, 
facts,  privileged,  and  for  making  It  in  the 
answers  the  defendant  was  not  responsible 
to  the  plaintiff. 

In  England,  as  far  back  as  the  time  of 
Coke,  anything,  said  or  written  In  legal  pro- 
ceedings was  absolutely  privileged.  In  Cut- 
ler and  Dixon,  Coke's  Reports,  pt  4,  p.  14,  it 
was  adjudged:  "That  if  one  exhibits  arti- 
cles to  justices  of  peace  against  a  certain  per- 
son, containing  divers  great  abuses  and  mis- 
demeanors, not  only  concerning  the  petition- 
ers themselves,  but  many  others,  and  all  this 
to  the  intent  that  he  should  be  bound  to  his 
good  behavior,  in  this  case  the  party  accused 
shall  not  have  for  any  matter  contained  In 
such  articles  any  action  upon  the  case,  for 
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they  have  pursued  the  ordinary  course  of  Jus- 
tice lii  such  case;  and  If  actions  should  be 
permitted  In  Buch  cases,  those  who  have  just 
cause  of  complaint  would  not  dare  to  com- 
plain for  fear  of  Infinite  vexation."  And  on 
the  same  page,  In  Buckley  and  Wood:  "It 
was  resolved  per  totam  curiam  that  for  any 
matter  contained  In  the  bill  that  was  examin- 
able in  the  said  court  no  action  lies,  although 
the  matter  is  merely  false,  because  It  was  in 
course  of  Justice."  In  King  v.  Skinner,  Lofft, 
65,  on  a  motion  to  quash  the  Indictment 
against  the  defendant,  who,  as  one  of  his 
majesty's  justices  of  the  peace,  was  charged 
with  having  said  to  a  grand  jury  before  him 
in  the  general  sessions  of  the  county:  "You 
are  a  seditions,  scandalous,  corrupt,  and 
perjured  jury."  Lord  Mansfield  remarked: 
"Neither  party,  witness,  counsel,  Jury,  or 
Judge,  can  be  put  to  answer,  civilly  or  crim- 
inally, for  words  spoken  In  office.  If  the 
words  spoken  are  opprobrious  or  irrelevant 
to  a  case,  the  court  will  take  notice  of  them 
as  a  contempt,  and  examine  on  information. 
If  anything  of  mala  mens  is  found  on  such 
inquiry,  it  will  be  punished  suitably."  In 
comparatively  recent  times  in  Revls  v. 
Smith,  86  E.  C.  L.  127,  It  was  held  that  no 
action  will  lie  against  a  man  for  a  statement 
made  by  him,  whether  by  affidavit  or  viva 
voce,  in  the  course  of  a  judicial  proceeding, 
even  though  It  be  alleged  to  have  been  made 
"falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause."  That  case 
was  followed  by  Henderson  v.  Broomhead, 
4  H.  ft  N.  568,  and  It  was  there  said  by 
Crompton,  J.:  "No  action  will  lie  for  words 
spoken  or  written  In  the  course  of  any  ju- 
dicial proceeding.  In  spite  of  all  that  can 
be  said  against  It,  we  find  the  rule  acted  up- 
on from  the  earliest  times.  The  mischief 
would  be  immense  if  the  person  aggrieved, 
Instead  of  preferring  an  Indictment  for  per- 
jury, could  turn  his  complaint  Into  a  civil 
action.  By  universal  assent  It  appears  that 
in  this  country  no  such  action  lies.  Cress- 
well,  J.,  pointed  out,  in  Revls  v.  Smith,  18 
a  B.  126  (B.  C.  I*  R.  vol.  86),  that  the  in- 
convenience is  much  less  than  it  would  be  if 
the  rule  were  otherwise.  The  origin  of  the 
rale  was  the  great  mischief  that  would  re- 
sult If  witnesses  in  courts  of  justice  were 
not  at  liberty  to  speak  freely,  subject  only  to 
"  the  animadversion  of  the  court.  The  attempts 
to  obtain  redress  for  defamation  having  fail- 
ed, an  effort  was  made  in  Revls  v.  Smith  to 
sustain  an  action  analogous  to  an  action  for 
malicious  prosecution.  That  seems  to  have 
been  done  in  despair.  The  rule  Is  Inflexible 
that  no  action  will  lie  for  words  spoken  or 
written  in  the  course  of  giving  evidence." 
Another  case  that  may  he  cited  Is  Seaman 
T.  Netherclift,  LS.10.  P.  Dlv.  540,  where 
It  was  said  by  Lord  Coleridge,  C.  J.:  "Now, 
a  long  course  of  authorities,  of  which  per- 
haps the  best  known,  as  the  most  remark- 
able, is  the  case  of  Astley  v.  Younge,  2  Burr. 
807,  has  decided  that  no  action  of  slander 
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can  be  brought  for  any  statement  made  by 
the  parties  either  In  the  pleadings  or  during 
the  conduct  of  the  case.  The  law  Is  so  stat- 
ed very  clearly  by  Lord  Bldon  In  Johnson  v. 
Evans,  3  Esp.  32.  It  Is  so  stated  also,  not 
indeed  with  absolute  certainty,  In  a  note  to 
the  well-known  case  of  Hodgson  v.  Scarlett, 
1  B.  ft  Aid.  232,  the  author  of  which  note, 
we  learn  from  Baron  Alderson  in  Glbbs  v. 
Pike,  9  M.  &  W.  351,  to  have  been  Mr.  Jus- 
tice Holroyd  himself.  But  I  conceive  the 
law  on  this  point  to  be  now  quite  certain,  al- 
though most  men  of  any  experience  in  the 
profession  must  have  seen  many  Instances 
In  which  judicial  proceedings  have  been  made 
by  parties  to  them  to  serve  the  ends  of  pri- 
vate malignity.  It  is  equally  certain,  how- 
ever, nor  has  any  question  ever  been  raised, 
that  the  privilege  of  parties  is  confined  to 
what  they  do  or  say  in  the  conduct  of  the 
case." 

Upon  a  review  of  the  English  authorities, 
the  rule,  as  deduced  from  them  in  Starkie 
on  Slander  and  Libel,  {  213,  is  that:  '.'On 
grounds  of  public  policy,  no  action,  either  for 
slander  or  libel,  can  be  maintained  against 
a  Judge,  magistrate,  or  person  presiding  in  a 
judicial  capacity,  of  any  court  or  other  tri- 
bunal, judicial  or  military,  recognized  by  and 
constituted  according  to  law,  nor  against 
suitors,  prosecutors,  witnesses,  counsel,  or 
Jurors,  for  anything  said  or  done,  relative  to 
the  matter  in  hand,  In  the  ordinary  course  of 
a  judicial  proceeding,  Investigation,  or  in- 
quiry, whether  civil  or  criminal,  by  or  before 
any  such  tribunal,  even  if  It  be  false  and 
malicious,  and  without  reasonable  and  prob- 
able cause;  and  the  same  with  regard  to 
statements  contained  In  affidavits,  pleadings, 
and  other  proceedings  In  the  usual  and  regu- 
lar course  of  procedure."  In  section  196,  it 
is  said  by  the  same  learned  author:  "As  to 
defamatory  statements  and  other  publica- 
tions made  in  the  course  of  proceedings  In 
courts  of  justice  by  the  general  policy  of  the 
law,  the  occasion  is  such  that  It  not  only 
repels  the  presumption  of  malice,  but,  as  it 
appears,  excludes  all  evidence  of  malice;  and 
allows  the  occasion  and  circumstances  to  sup- 
ply an  absolute  and  peremptory  bar  to  an 
action  of  slander  or  libel  In  respect  of  any 
such  statements  or  publications.  And  the 
reason  is  founded  on  the  principle  that  'the 
law  will  rather  suffer  a  private  mischief 
than  a  public  Inconvenience';  and  that  per- 
sons engaged  in  the  administration  of  the 
law,  or  who  bring  offenders  to  Justice,  or  wbo 
do  or  seek  justice  in  respect  of  wrongs  or 
injuries  suffered,  or  give  evidence  as  to  any 
such,  or  make  defense  thereto,  may  be  unfet- 
tered in  the  discharge  of  duties  of  such  para- 
mount public  importance,  and  may  not  be  de- 
terred from  so  doing  by  the  fear  of  actions  of 
defamation,  and  accordingly  the  law,  without 
regard  to  the  question  of  Intention,  and  on 
grounds  of  obvious  policy,  repels  the  claim  to 
damages  In  respect  of  any  publication,  wheth- 
er oral  or  written,  made  In  the  ordinary  course 
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of  a  Judicial  proceeding,  -whether  civil  or 
criminal;  and  this  rule  applies  to  Judges, 
Juries,  witnesses,  suitors,  and  prosecutors, 
in  respect  of  anything  stated  by  them  in  the 
course  of  a  judicial  proceeding."  In  some  of 
the  English  cases,  under  a  qualification  of 
this  rule,  protection  is  given  from  a  slander 
or  libel  suit  to  counsel  or  a  party  to  a  cause 
for  what  may  be  said  or  written  In  It  (out- 
side of  the  pleadings)  only  when  the  same 
be  pertinent  to  it 

Some  of  the  courts  in  this  country,  among 
them  those  of  Indiana,  Maryland,  Texas,  and 
Washington,  have  followed  the  English  rule 
that  for  any  defamatory  matter  appearing  in 
pleadings  no  action  can  be  maintained;  the 
Immunity  being  absolute.  In  Bartlett  v. 
Christhilf,  60  Md.  219,  14  Atl.  518,  it  is  said: 
"This  privilege,  protecting  against  a  Bult  for. 
libel  or  slander,  is  founded  upon  what  would 
seem  to  be  a  sound  public  policy  which  looks 
to  the  free  and  unfettered  administration  of 
Justice,  though  as  an  incidental  result  It 
may,  in  some  instances,  afford  an  Immunity 
to  the  evil  disposed  and  malignant  slanderer. 
•  •  *  It  is  better,  therefore,  where  the 
statements  are  false  and  knowingly  false, 
to  leave  the  party  injured  to  the  redress 
which  the  criminal  court  may  apply,  than  to 
open  the  door  for  the  Institution  of  civil 
suits  which  may  be  successfully  used  as  an 
efficient  means  to  obstruct  the  full  and  fear- 
less pursuit  and  administration  of  justice." 
And  In  Runge  v.  Franklin,  72  Tex.  585,  10 
S.  W.  721, '3  L.  R.  A.  417,  13  Am.  St  Rep. 
833:  "We  believe  It  is  and  ought  to  be  the 
law  that  proceedings  In  civil  courts  are  ab- 
solutely privileged.  Citizens  ought  to  have 
the  unqualified  right  to  appeal  to  the  civil 
courts  for  redress  without  the  fear  of  being 
called  to  answer  in  damages  for  libel."  Af- 
ter reviewing  the  authorities  in  support  of 
this  view,  Townsbend,  In  bis  work  on  Libel 
and  Slander  (section  221),  subscribes  to  it 
as  follows:  "The  right  of  appealing  to  the 
civil  tribunals  Is  more  extensive  than  the 
right  of  appealing  to  the  criminal  tribunals. 
In  a  civil  action,  whatever  the  complainant 
may  allege  in  his  pleading  as  or  in  connection 
with  bis  grounds  of  complaint  can  never  give 
a  right  of  action  for  libel.  The  Immunity 
thus  enjoyed  by  a  party  complaining  extends 
also  to  a  party  defending;  whatever  one  may 
allege  in  his  pleadings  by  way  of  defense  to 
the  charge  brought  against  him  or  by  way  of 
countercharge,  counterclaim,  or  set-off,  can 
never  give  a  right  of  action  for  libel.  The 
rule  as  thus  laid  down  has  been  doubted  by 
some,  and  It  has  been  Bald  that  if  the  tribun- 
al to  which  the  complaint  be  made  has  no  ju- 
risdiction of  the  subject-matter,  or  if  the  de- 
famatory matter  be  irrelevant  to  the  matter 
in  hand,  or  if  the  party  complaining  or  de- 
fending maliciously  Inserts  defamatory  mat- 
ter in  his  pleading,  in  such  cases  the  party  ag- 
grieved may  maintain  his  action  for  slander 
or  libel.  Notwithstanding  the  dicta  to  the 
contrary,  we  believe  the  better  and  the  pre- 


vailing opinion  to  be  that  for  any  defamatory 
matter  contained  in  a  pleading  in  a  court  of 
civil  jurisdiction  no  action  for  libel  can  be 
maintained.  The  power  possessed  by  courts 
to  strike  out  scandalous  matter  from  the  pro- 
ceedings before  them,  and  to  punish  as  for  a 
contempt,  Is  considered  a  sufficient  guaranty 
against  the  abuse  of  this  privilege ;  but,  what- 
ever may  be  the  reason,  it  seems  certain  that 
where  there  1b  a  perversion  of  the  right,  the 
policy  of  the  law  steps  in  and  controls  the  in- 
dividual right  of  redress.' " 

Other  courts  In  the  United  States  have  not 
followed  the  foregoing  view.  In  McLaughlin 
v.  Cowley,  127  Mass.  316,  It  was  held  that 
defamatory  statements  not  pertinent  or  ma- 
terial to  the  issue  are  not  privileged;  and, 
in  Garr  v.  Selden,  4  N.  T.  »1,  the  New  York 
Court  of  Appeals  decided  that  whether  the 
matter  alleged  in  the  pleadings  was  privileged 
depended  upon  whether  it  was  pertinent  or 
material.  A  most  exhaustive  opinion  is  found 
in  Johnson  v.  Brown  et  al.,  13  W.  Va.  71,  and. 
after  a  review  of  all  the  authorities,  It  was 
held  that  "the  public  policy,  on  which  is 
based  this  absolute  exemption  from  suit  for 
libelous  matters  contained  in  the  proceed- 
ings, or  spoken  in  a  regular  course  of  judicial 
proceedings,  Is  not  violated  by  the  qualifica- 
tion that  matter  complained  of  must  be  per- 
tinent, even  though  It  be  contained  in  the 
pleadings  in  the  cause;  and  that  the  rule 
that  it  must  be  pertinent  which  is  applied  to 
the  words  of  counsel,  or  to  other  proceedings 
in  a  case,  to  make  them  absolutely  privileged, 
should  also  on  reason  and  authority  be  ap- 
plied to  tbe  pleadings  of  parties."  In  Wilson 
v.  Sullivan,  81  Ga.  238,  7  S.  E  274,  the  alleged 
libelous  matter  was  contained  in  a  sworn  bill 
asking  for  an  injunction.  In  an  action  for 
damages,  the  court  thus  generalizes  the  law: 
"All  charges,  all  allegations  and  averments 
contained  in  regular  pleadings  addressed 
to  and  filed  in  a  court  of  competent  juris- 
diction, which  are  pertinent  and  material  to 
the  redress  or  relief  sought  whether  legally 
sufficient  to  obtain  It  or  not,  are  absolutely 
privileged.  However  false  and  malicious, 
they  are  not  libelous.  This  privilege  rests 
on  public  policy,  which  allows  all  Bultors 
(however  bold  and  wicked,  however  virtuous 
and  timid)  to  secure  access  to  the  tribunals 
of  Justice  with  whatever  complaint  true  or 
false,  real  or  fictitious,  they  choose  to  pre- 
sent provided  only  that  it  be  such  as  the  court 
whose  Jurisdiction  is  Involved  has  power  to 
entertain  and  adjudicate.  The  alleged  li- 
belous matter  in  the  present  case,  being  con- 
tained in  a  bill  praying  for  an  injunction,  was 
relevant  and  material;  consequently,  abso- 
lutely privileged." 

We  are  inclined  to  the  view  that  for  false 
and  malicious  defamatory  allegations  appear- 
ing in  pleadings  filed  in  a  court  having  ju- 
risdiction of  what  is  set  forth  in  them,  there 
is  absolute  immunity  from  a  suit  for  libel 
at  the  instance  of  the  defamed  party  only 
when   the  defamatory  words   are   relevant 
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and  pertinent  to  the  matter  or  matters  to  be 
Inquired  into  by  the  court;  but  whether  this 
rule  or  that  of  absolute  Immunity  Is  the 
correct  one,  we  are  not  called  upon  to  de- 
cide In  this  case,  for  the  authorities,  though 
differing  as  to  when  Immunity  is  absolute, 
are  uniform  that,  when  alleged  libelous  mat- 
ter  In  pleadings  is  relevant  and  pertinent, 
there  is  no  liability  for  uttering  it  Public 
policy  requires  this,  even  if  at  times  the 
privilege  of  immunity  for  false  and  mali- 
cious averments  in  pleadings  is  abused.  Jus- 
tice can  be  administered  only  when  parties 
are  permitted  to  plead  freely  In  the  courts 
and  to  aver  whatever  ought  to  be  known 
without  fear  of  consequences,  if  a  material 
and  pertinent  averment  should  not  be  sus- 
tained. Wrong  may  at  times  be  done  to  a 
defamed  party,  but  it  is  damnum  absque 
injuria.  The  inconvenience  of  the  Individual 
must  yield  to  a  rule  for  the  good  of  the 
general  public. 

Where  the  question  of  the  relevancy  and 
pertinency  of  matters  alleged  in  pleadings  is 
to  be  inquired  into,  all  doubt  should  be 
resolved  In  favor  of  relevancy  and  perti- 
nency. In  the  present  case  the  averment  of 
illegitimacy  was  clearly  pertinent  The  tes- 
tator, Thomas  W.  Price,  directed  that  upon 
the  death  of  his  daughter  the  Income  for 
awhile,  and  ultimately  the  principal,  should 
go  to  her  "Issue,"  to  her  "children."  That 
under  the  common  law  these  words  mean 
legitimate  Issue  .and  children  cannot  be  ques- 
tioned, and  the  testator  is  presumed  to 
have  so  used  them.  Ellis  v.  Houstown,  L. 
R.  10  Ch.  D.  239;  McNaughtan's  Trust,  35 
Law  Times  Repr.  774.  The  averments  of 
Illegitimacy  would  not  be  pertinent  if  the 
question  was  as  to  the  right  of  Jesse  0. 
Glaggett  to  take  or  Inherit  from  his  mother, 
for  under  the  act  of  1865  illegitimates  take 
from  their  mothers;  but  appellant's  chil- 
dren will  take  nothing  from  her  under  the 
will  of  her  father.  They  take  under  it  di- 
rectly from  him,  and,  when  he  designated 
the  Issue  or  children  of  his  daughter  as  bis 
legatees,  he  must  be  understood  as  having 
meant  legitimate  issue  or  children.  When 
notified  by  Thomas  Claggett  that  the  right 
of  Jesse  O.  Claggett  to  participate  In  the  es- 
tate of  the  father  of  the  appellant  was  ques- 
tioned, the  appellee  properly  questioned  it 
in  the  answers  filed. 

The  assignments  of  error  are  all  overruled, 
and  the  judgment  Is  affirmed. 


(219  Pa.  136) 

EMPIRE  IMPLEMENT  MFG.   CO.  v. 
HENCH  et  al. 

(Supreme   Court   of   Pennsylvania.    Oct   21, 
1907.) 

1,  Corporations— Contracts    bt    General 
Manager. 

A  corporation  which  places  an  agent  in 
charge  of  its  business  in  a  particular  city,  and 
holds  him  out  by  signs  as  manager  or  general 


agent  is  liable  on  a  contract  made  by  him  in 
the  ordinary  course  of  business. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  12,  Corporations,  f  1614.] 

2.  Evidence— Best  and  Secondary. 

Where  the  treasurer  of  a  corporation  is 
called  as  a  witness  in  an  action  on  a  contract 
which  was  not  executed  by  him,  and  it  was  im- 
material whether  he  was  treasurer  or  not  it 
was  not  necessary  to  prove  that  he  was  treasur- 
er by  the  minutes  of  the  board. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  f  328.] 

3.  Contracts— Action  fob  Breach— Defens- 
es. 

Where  a  contract  with  the  owner  of  a  pat- 
ent contains  no  reference  to  foreign  patents,  but 
it  is  stated  in  a  letter  with  which  the  contract 
is  inclosed  that  the  paper  was  signed  on  condi- 
tion that  certain  foreign  patents  were  procured, 
and  before  such  procurement  the  party  ex- 
ecuting the  contract  repudiated  it  for  lack  of 
authority  in  its  agent  it  cannot  in  a  suit  on  the 
contract,  defend  on  the  ground  that  the  foreign 
patents  had  not  been  obtained. 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Action  by  the  Empire  Implement  Manufac- 
turing Company  against  S.  Nevln  Hencb  and 
Walker  A.  Dromgold.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

At  the  trial  it  appeared  that  the  contract 
in  question  was  signed  for  the  defendants  by 
Philip  Jones.  M.  J.  Dwyer,  the  treasurer  of 
the  plaintiff,  was  asked  this  question:  "Q. 
(By  Mr.  Glessner.)  After  you  were  Incorpo- 
rated, state  whether  or  not  you  organized  and 
went  Into  business  In  the  state  of  New  York? 
A.  Yes,  sir ;  we  did.  Q.  What  office  did  you 
bold — do  you  now  bold  In  the  Empire  Imple- 
ment Company?  Mr.  Cochran:  Objected  to. 
Q.  (By  Mr.  Glessner.)  What  office  did  yon 
hold  In  the  Empire  Implement  Company? 
Mr.  Cochran :  Objected  to.  It  is  not  the  best 
evidence  of  the  fact  that  the  witness  held  any 
office  whatever.  The  minutes  of  the  company 
are  the  best  evidence.  The  Court :  What  dif- 
ference does  it  make  unless  he  Is  the  party 
who  executed  this  contract?  I  don't  think 
the  question  Is  material.  Mr.  Glessner:  Oh, 
well,  It  Is  not ;  just  merely  wanted  to  show  his 
connection  with  the  company.  The  Court: 
I  will  overrule  the  objection,  and  seal  an  ex- 
ception for  the  defendant  A.  I  was  treasur- 
er of  the  company." 

Philip  Jones  was  asked  this  question :  "Q. 
(Witness  shown  paper  marked  No.  3.)  Is 
this  the  contract  between  Hench  &  Dromgold 
and  Philip  Jones  for  the  purchase  of  his  busi- 
ness, and  his  agreement  with  the  same? 
Look  at  the  contract  and  state  what  it  is — or, 
state  whether  or  not  yon  signed  the  same  and 
who  executed  it?  Mr.  Cochran :  Objected  to. 
The  Court:  What  Is  the  purpose?  Mr.  Gless- 
ner :  This  for  the  purpose  of  showing  the  em- 
ployment by  Hench  &  Dromgold  Company  to 
act  as  their  general  manager  in  New  York 
for  the  firm  of  Hench  &  Dromgold  Company. 
This,  together  with  the  verbal  authority  from 
Walker  A.  Dromgold,  one  of  the  members  of 
the  firm,  and  showing  the  powers  of  Mr. 
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Jones  as  manager  of  the  Hench  ft  Dromgold 
Company — as  manager  and  general  agent  of 
the  Hench  ft  Dromgold  Company.  For  the 
purpose  of  showing  the  authority  for  execut- 
ing the  contract  of  paper  No.  2.  As  one  of 
the  steps  In  sustaining  the  issue  on  the  part 
of  the  plaintiff.  Mr.  Cochran:  Objected  to; 
the  paper  being  signed  In  the  presence  of  an 
attesting  witness ;  and  the  only  legal  way  to 
prove  the  execution  of  the  paper  Is  by  the 
production  of  the  attesting  witness.  This 
witness  is  not  competent  to  testify  to  the 
facts  proposed  to  be  adduced  in  this  inquiry. 
Not  evidence  for  the  purpose  offered,  nor  the 
best  legal  evidence  of  the  facts  to  be  proved. 
The  Court:  We  will  allow  you  to  prove  the 
execution  of  the  paper,  and  it  will  become  a 
question  on  the  offer  of  the  paper  whether — 
Mr.  Cochran:  Tour  honor  will  give  me  an  ex- 
ception. The  Court:  Exception  for  the  de- 
fendants. Make  a  specific  offer.  Mr.  Gless- 
ner:  We  propose  to  prove  by  the  witness  on 
the  stand  that  Walker  A.  Dromgold  In  his 
presence,  and  himself,  executed  the  paper  In 
question,  known  as  No.  3.  For  the  purpose 
of  showing  the  execution  of  the  paper.  Mr. 
Cochran :  Objected  to  as  not  the  proper  legal 
way  to  prove  the  execution  of  this  document, 
It  being  executed  In  the  presence  of  attesting 
witnesses,  and  those  witnesses  must  be  called, 
or  their  handwriting  proved  If  they  are  dead 
or  out  of  the  Jurisdiction.  Mr.  Glessner: 
This  paper  was  produced  by  the  defendants 
upon  call  from  the  plaintiff  In  this  suit  It 
was  not  in  our  possession  until  a  few  minutes 
ago.  The  Court:  I  will  allow  the  paper  to 
be  proven  in  that  way,  and  give  an  exception 
to  the  defendants.  Q.  (By  Mr.  Glessner.) 
Look  at  the  signatures  and  state  whether  or 
not  you  were  present  at  the  execution  of  that 
paper?  A.  I  signed  this ;  but  Hench  ft  Drom- 
gold's  signature  was  evidently  made  in  York 
here,  because  I  see  Mr.  Eichelberger  wit- 
nesses It.  Mr.  Corwin  witnesses  my  signa- 
ture. This  Is  my  signature  here,  and  that  Is 
Mr.  Dromgold's  signature.  Q.  State  whether 
or  not  after  the  execution  of  this  contract 
you  had  any  conversation  with  Walker  A. 
Dromgold  concerning  your  duties  as  manager 
of  their  New  York  office?  Mr.  Cochran:  Ob- 
jected to.  This  paper,  being  In  writing,  can- 
not be  modified  or  extended  by  parol,  or  chang- 
ed In  any  manner  by  parol.  The  Court :  The 
plaintiff  cannot  alter  or  change  the  terms  of 
the  written  contract,  but  it  has  a  right  to 
show  any  additional  Instruction  or  powers 
afterward  granted  to  witness  by  defendants. 
The  evidence  Is  therefore  admitted,  and  an 
exception  for  the  defendants.  Q.  (By  Mr. 
Glessner.  Witness  now  shown  paper  No.  2 
and  asked  to  look  at  the  signature  of  Hench, 
Dromgold  &  Co.,  Philip  Jones,  Manager.)  We 
now  propose  to  prove  the  execution  of  said 
paper  by  Hench  ft  Dromgold  Company  by 
Philip  Jones,  their  manager,  under  the  au- 
thority already  proven.  For  the  purpose  of 
showing  the  execution  of  said  contract  Mr. 
Cochran :  Objected  to,,  that  the  authority  of 


the  witness  to  sign  the  paper  not  having  been 
properly  and  legally  proved,  this  evidence  is 
incompetent  and  Illegal.  The  Court:  Is  there 
a  subscribing  witness  to  this?  Mr.  Cochran : 
No,  sir.  The  Court:  Then  we  will  admit  the 
question,  and  note  an  exception  for  the  de- 
fendants. A.  I  signed  that  Q.  (By  Mr. 
Glessner.)  In  what  capacity?  A.  Manager 
for  Hench,  Dromgold  ft  Co,  New  York.  <J. 
Do  you  know  when  you  signed  that?  A.  I 
don't  exactly  know  when  I  signed  it  It  is 
dated  here  April  24.  Mr.  Mitchel :  We  offer 
to  prove  by  the  witness  on  the  stand  that  the 
plaintiff,  In  making  the  contract  In  document 
No.  2,  relied  upon  the  apparent  general  au- 
thority of  Philip  Jones,  who  has  signed  the 
same  as  manager;  and  to  prove  by  another 
witness  that  the  said  Philip  Jones  was  the 
general  manager  of  the  defendants,  and  as 
such,  owing  to  the  general  custom  of  the 
trade  of  export  of  farming  implements  of  the 
state  of  New  York,  had  the  general  authority 
to  bind  his  principals  by  contracts  to  pur- 
chase such  as  the  contract  In  suit  This  to 
sustain  the  Issue  on  the  part  of  the  plaintiffs. 
The  general  authority  Is  further  evidenced 
by  the  heading  of  the  letter  paper  of  the  de- 
fendants, and  by  the  firm  name  inscribed  up- 
on the  front  door  of  their  office  In  New  York 
City.  This  to  sustain  the  issue  as  to  the 
agency  of  Mr.  Jones,  on  the  part  of  the  plain- 
tiff. Mr.  Cochran :  Objected  to  as  irrelevant 
Immaterial,  and  Incompetent  the  contract  be- 
tween Mr.  Jones  and  Hench^  Dromgold  ft  Co. 
being  in  writing,  and  the  plaintiff  not  having 
offered  to  prove  the  plaintiff  inquired  about 
Jones'  authority  nor  the  nature  of  his  con- 
tract with  Hench,  Dromgold  ft  Co.  before  en- 
tering into  this  agreement  to  sell  grinders  to 
Jones;  and,  further,  that  this  is  an  attempt 
to  Introduce  what  was  In  the  mind  of  the 
witness,  and  not  simply  facts  In  regard  to  the 
trade,  If  facts  they  be.  Mr.  Mitchel :  I  beg  to 
renew  the  offer,  including  in  it  an  offer  to 
prove  that  the  plaintiff  company  through  its 
agent  did  Inquire  as  to  the  extent  of  Mr. 
Jones'  authority  before  entering  into  the  con- 
tract. The  Court :  I  think  the  result  of  these 
offers  Is  to  get  this,  perhaps,  In  a  very  peculiar 
shape.  You  start  out  with  the  offer  to  show 
what  were  the  usual  powers  of  a  general 
manager,  for  the  purpose  of  Justifying  the 
plaintiff,  but  the  offer  winds  up  in  an  Inquiry 
into  the  actual  authority.  Mr.  Cochran:  We 
farther  object;  there  is  no  offer  to  prove  that 
the  witness  on  the  stand,  or  Mr.  Dillenbeck, 
who  made  this  contract  in  behalf  of  the  com- 
pany plaintiff,  had  any  such  knowledge  of 
the  custom  of  the  trade  and  rights  of  man- 
agers, If  such  rights  existed.  The  Court:  I 
do  not  think  this  offer  is  a  proposition  to 
prove  a  custom  of  the  trade.  Mr.  Cochran: 
Yes,  but  not  to  bring  home  knowledge  of  It  to 
the  people  who  made  the  contract  I  want 
the  further  objection  to  the  term  'general 
manager*  as  used  by  the  plaintiff  in  this  case. 
There  is  no  such  term  either  in  the  letter 
head,  the  contract  between  Hench,  Dromgold 
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&  Co.  and  Pbilip  Jones,  nor  was  the  word 
printed  upon  the  sign  on  the  door  of  the  office 
which  the  witness  visited  in  New  York.  The 
term  Is  'manager,'  and  not  'general  manager.' 
The  Court:  I  think  the  word  'manager'  is 
used  In  the  offer.  Mr.  Mltchel:  I  admit  I 
made  a  mistake  in  using  the  words  'general 
manager.'  The  word  should  be  'manager.' 
The  Court:  Under  this  offer  we  will  for  the 
present  admit  evidence  of  what  was  contain- 
ed on  the  letter  heads  used  by  the  defendants 
in  correspondence  with  the  plaintiff  previous 
to  the  execution  of  the  contract  In  suit  We 
will  also  permit  the  plaintiff  to  show  what 
was  printed  on  the  door  of  defendants'  New 
York  office  at  and  previous  to  the  date  of  exe- 
cution -of  said  contract;  and  also  to  show 
what  Inquiries,  if  any,  plaintiff  made  previ- 
ous to  the  execution  of  the  contract  as  to  the 
extent  of  the  authority  of  Mr.  Jones.  The 
question  of  whether  or  not  the  customs  of  the 
business  can  be  put  In  evidence,  to  Indicate 
his  authority,  will  be  passed  upon  after  these 
other  matters  are  brought  before  the  court, 
If  the  offer  of  that  kind  is  renewed.  Excep- 
tion for  the  defendants." 

Defendants  presented  these  points: 

"(1)  The  plaintiff,  having  knowledge  of  the 
fact  that  Jones  was  merely  the  agent  of  the 
defendants,  was  bound  to  inquire  of  the  de- 
fendants and  ascertain  from  them  whether 
or  not  Jones  had  authority  as  their  agent  to 
bind  defendants  by  this  contract  before  en- 
tering Into  the  contract  Answer:  This  point 
Is  refused  as  written.  It  is  for  the  jury  to 
find  whether  or  not  the  plaintiff  had  knowl- 
edge at  the  time  of  the  making  of  the  contract 
that  Philip  Jones  was  merely  a  special  agent 
of  the  defendants  with  limited  powers,  or  a 
manager  with  general  powers.  If  they  find 
from  the  evidence  that  he  was  held  oat  by 
defendants  as  the  latter,  then  plaintiff  was 
not  bound  to  make  Inquiry  of  his  principals 
as  to  his  power  to  make  this  contract,  if  its 
execution  was  within  the  usual  power  and 
authority  of  managers  such  as  be  apparently 
was. 

"(2)  Mr.  Jones  having  written  In  bis  letter 
to  the  plaintiff  of  May  3,  1899,  paper  No.  5, 
that  he  would  have  the  contract  signed,  the 
plaintiff  was  warned  thereby  that  Jones  bad 
no  authority  to  bind  the  defendant  by  the 
contract  In  suit  but  that  said  contract  would 
have  to  be  signed  by  the  principals.  An- 
swer: This  point  is  refused.  The  statement 
in  this  letter  must  be  considered  by  the  jury 
in  connection  with  all  the  other  evidence  in 
the  case,  In  determining  whether  plaintiff 
had  such  notice  as  to  put  him  on  Inquiry  as 
to  the  authority  of  Jones  to  sign  this  contract 
for  the  firm. 

"(8)  If  the  jury  find  from  the  evidence  In 
the  case  that  Philip  Jones  had  no  power  or 
authority  to  bind  his  principals,  Hencb,  Drom- 
gold  &  Co.,  by  the  contract  upon  which  this 
suit  is  founded,  that  he  entered  Into  said  con- 
tract without  the  knowledge  of  his  said  prin- 
cipals, and  that  upon  said  principals  learning 


that  said  contract  bad  been  entered  Into  they 
Immediately  repudiated  the  contract  and  so 
notified  the  plaintiff,  the  verdict  of  the  jury 
must  be  for  the  defendants.  Answer:  This 
point  is  refused.  If  defendants  had  held  out 
Philip  Jones  as  their  manager  with  apparent 
authority  In  the  ordinary  course  of  the  busi- 
ness to  make  a  contract  like  the  one  In  suit 
and  plaintiff,  relying  on  that  apparent  author- 
ity, entered  Into  the  contract  in  suit  with 
him,  then  defendants  would  be  bound  thereby 
as  his  principals,  though  they  had  no  knowl- 
edge of  Its  execution  at  the  time,  and  repudi- 
ated it  immediately  on  being  informed  of  the 
fact,  if  the  plaintiff  had  performed,  or  was 
ready  and  willing  to  perform,  its  part  under 
the  contract 

"(4)  Mr.  Jones'  letter  to  the  plaintiff  under 
date  of  May  19,  1899,  paper  No.  7,  having 
stated  that  the  contract  In  suit  was  signed 
conditionally  upon  the  plaintiff  having  the 
grinders  patented  In  all  the  countries  in 
which  the  parties  of  the  second  part  were  to 
sell  the  grinders,  to  wit  in  England,  Germa- 
ny, France,  Russia,  and  Australia,  and  the 
foreign  patents  admitted  In  evidence  in  the 
case  show  that  letters  patent  were  not  secur- 
ed In  Queensland  until  November  19,  1900, 
but  six  weeks  prior  to  the  date  of  the  expira- 
tion of  the  contract  in  suit,  in  Great  Britain 
until  January  2,  1901,  and  in  Australia  until 
August  22,  1902,  both  of  which  last-mentioned 
dates  were  after  the  expiration  of  the  con- 
tract and  there  being  no  evidence  in  the  case 
that  any  patents  whatsoever  have  been  secur- 
ed by  plaintiff  up  to  this  time  in  Germany  and 
Australia,  except  Queensland,  the  plaintiff 
failed  to  perform  the  condition  upon  which 
the  contract  was  signed  by  Mr.  Jones  and 
therefore  the  plaintiff  cannot  recover  in  this 
suit    Answer:    This  point  is  refused." 

Verdict,  and  judgment  for  plaintiff  for 
$5,000.    Defendants  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  POTTER,  and  BLKIN,  JJ. 

Richard  E.  Cochran  and  Smyser  Williams, 
for  appellants.  James  G.  Glessner  and  Mul- 
lan,  Cobb  &  Mltchel,  for  appellee. 

BROWN,  J.  The  first  contention  of  the 
appellants  is  that  the  appellee  was  bound  to 
Inquire  of  them  as  to  the  authority  of  Philip 
Jones  to  bind  them  by  the  contract  sued  upon. 
He  was  admittedly  their  agent  When  they 
purchased  from  him  his  office  fixtures,  export 
trade,  and  good  will,  it  was  agreed  between 
them  that  the  name  of  the  firm  was  to  be 
"Hench,  Dromgold  &  Co.,  New  York  City,  N. 
Y.,  T.  Edward  Dromgold,  Secretary  and 
Treasurer ;  Philip  Jones,  Salesman  or  General 
Manager."  They  took  possession  of  the  office 
that  had  been  occupied  by  Jones,  and  the 
sign  put  on  its  door  was  "Hench,  Dromgold 
&  Co.,  Philip  Jones,  Manager."  Their  letter 
heads  were  as  follows:  "Hencb,  Dromgold  ft 
Co.,  Manufacturers  of  Agricultural  Imple- 
ments and  Machinery  for  Export    Coffee  Ex- 
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change  Building.  Philip  Jones,  Manager,  New 
York."  The  agency  of  Jones  not  being  ques- 
tioned, he  was  a  competent  witness  as  to  its 
scope,  and  be  testified  that  he  had  express 
authority  to  make  the  contract.  But  if  he 
did  not  have  such  authority,  the  Jury  could 
fairly  have  found  from  the  evidence  that  the 
defendants,  having  placed  him  In  charge  of 
their  general  business  at  New  York  as  man- 
ager or  general  agent,  had  held  blm  out  to 
the  public  as  one  clothed  with  authority  to 
make  the  kind  of  contract  that  he  made  In 
their  name  with  the  appellee;  and  the  Jury 
have  found  that  he  did  possess  either  express 
or  Implied  authority  to  bind  the  appellants, 
for  they  were  Instructed  that,  unless  they 
did  so  find,  there  could  be  no  recovery.  After 
telling  them  that  if  they  should  find  there 
was  no  express  authority,  the  learned  trial 
Judge  further  Instructed  them:  "If  yon 
should  conclude  that  there  was  no  such  ex- 
press authority  from  the  firm  of  Hench  & 
Dromgold  to  their  manager,  or  their  agent, 
Jones,  to  make  this  kind  of  a  contract,  then 
you  will  look  further  and  determine  the  sec- 
ond question,  whether  or  not  they  had  placed 
Mr.  Jones  in  charge  of  their  general  business 
at  New  York  as  manager,  or  general  agent, 
had  so  held  him  out  to  the  world  and  the 
business  community  and  public  as  If  he  were 
clothed  with  authority  to  make  this  kind  of 
contracts  In  the  ordinary  course  of  the  busi- 
ness as  conducted  by  such  managers  at  that 
time  and  place."  Without  Inquiry  into  the 
scope  of  the  authority  of  Jones  to  act  for  the 
appellants,  the  appellee,  of  course,  took  the 
risk  that  he  was  acting  beyond  it  when  he 
made  the  contract,  but  the  Jury  having  fonnd, 
under  proper  Instructions,  that  he  had  acted 
within  his  authority,  failure  of  the  appellee 
to  make  inquiry  of  the  appellants  as  to  Its 
scope  Is  no  ground  for  reversing  the  Judg- 
ment 

M.  J.  Dwyer,  called  by  the  plaintiff,  testi- 
fied, under  objection,  that  he  was  its  treasur- 
er, and  the  second  question  raised  on  this 
appeal  is  whether  the  appellee  was  not  bound 
to  prove  by  the  minutes  of  its  board  of  direc- 
tors that  he  was  the  treasurer.  Dwyer  was 
not  called  to  prove  the  execution  of  the  con- 
tract by  him  as  treasurer.  As  a  matter  of 
fact,  he  was  no  party  to  its  execution.  His 
name  does  not  appear  in  ft.  It  was  executed 
In  the  name  of  the  appellee  by  Its  superin- 
tendent, A.  V.  Dlllenbeck.  That  Dwyer  was 
the  treasurer  of  the  company  was  a  fact 
very  naturally  and  properly  developed  in  his 
preliminary  examination.  He  was  not  call- 
ed as  the  treasurer  of  the  company,  but  as 
a  witness,  to  prove  what  he  knew  of  the 
circumstances  leading  up  to  the  execution  of 
the  contract.  The  question  as  to  whether  he 
was  treasurer  was  Immaterial  on  the  main 
issue,  and  this  was  the  correct  view  of  the 
trial  Judge  as  expressed  in  his  opinion  over- 
ruling the  motion  for  a  new  trial. 

The  third  and  last  question  raised  by  the 
appellants  is :    "Does  the  fact  that  the  plain- 


tiff did  not  protect  its  machines  by  patents  In 
all  the  countries  in  which  the  defendants 
were  to  sell  the  machines  until  after  the  date 
of  the  expiration  of  the  contract  in  suit  pre- 
vent the  contract  from  being  binding  on  the 
defendant?"  Nothing  appears  on  the  face  of 
the  contract  about  the  appellee's  protection  of 
its  patents  In  foreign  countries.  Before  the 
contract  was  signed  by  Jones  and  delivered  to 
the  appellee,  he  wrote  to  it  on  May  8,  1S99 : 
"We  are  now  satisfied  with  your  contract  and 
will  have  same  signed.  You  must,  however, 
protect  your  rights  by  patents  in  Germany, 
France,  Russia  and  every  country  to  which 
we  intend  sending  your  machinery."  Five 
days  later  he  wrote :  "We  have,  not  as  yet 
received  word  from  you  that  your'  knife 
grinder  has  been  patented  in  Europe  and  oth- 
er countries.  This  is  absolutely  necessary  in 
order  to  protect  us,  and  we  would  ask  that 
this  be  done  before  signing  the  contract,  oth- 
erwise the  foreigners  will  beat  us."  On  the 
following  day  the  appellee  wrote  that  its  at- 
torney was  preparing  specifications  prepara- 
tory to  applying  for  patents  in  England, 
France,  Germany,  Canada,  and  certain  dis- 
tricts in  Australia.  To  this  Jones  replied 
that  It  was  necessary  that  the  appellee  get 
out  letters  patent  In  Russia,  Germany,  France, 
England,  and  Australia ;  and,  finally,  on  May 
19,  1899,  In  sending  the  contract  signed  to 
the  appellee,  he  wrote:  "We  now  inclose 
contract  signed,  It  being  signed  conditionally 
on  your  taking  out  patents  In  all  the  conn- 
tries  that  we  sell  your  grinders  in." 

By  the  fourth  point  submitted  by  the  ap- 
pellants they  asked  the  court  to  instruct  the 
Jury  that  there  could  be  no  recovery  because 
letters  patent  had  not  been  secured  by  the  ap- 
pellee In  some  of  the  foreign  countries.  This 
was  refused.  The  court's  reasons  for  refus- 
ing it  appear  in  the  opinion  overruling  the 
new  trial,  and  are  as  follows:  "It  was  for 
the  jury  to  find  all  the  facts  stated  in  the 
point,  as  well  as  others  relating  to  the  sub- 
ject of  the  point  which  are  not  stated  there- 
in, and  the  court  could  not  therefore  assume 
the  correctness  of  this  single  fact  as  a  suffi- 
cient basis  for  a  binding  Instruction.  The 
mere  fact  of  Jones  stating,  in  a  letter  to  the 
plaintiff,  that  the  contract  had  been  signed  on 
condition  that  certain  patents  should  be  tak- 
en out,  does  not  necessarily  prove  Buch  to 
have  been  the  fact,  especially  In  the  face  of 
the  omission  from  the  written  contract  Itself 
of  the  entire  subject  of  the  procurement  of 
patents.  The  court  could  not  assume  this 
statement  to  be  true,  or  that  plaintiff  had 
assented  to  any  such  thing,  as  the  basis  of  a 
binding  Instruction  to  the  Jury.  Besides  that, 
if  such  had  been  a  condition  of  the  contract, 
the  court  would  have  been  obliged  to  submit 
to  the  Jury  the  question  whether  or  not  the 
defendant  bad  waived  that  condition  by  ac- 
cepting a  part  of  the  goods  contracted  for, 
without  objection  on  this  ground,  and  by  soon 
after  repudiating  the  entire  contract  on  a 
totally  different  ground.    These  matters  of 
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fact,  and  the  legal  Inferences  to  be  drawn 
therefrom,  were  all  necessarily  submitted  to 
the  Jury,  and  the  court  had  no  power  to  do 
otherwise  under  the  facts  and  circumstances 
of  the  case."  A  sufficient  reason  why  the 
point  should  have  been  refused  Is  that  the 
contract  was  not  repudiated  because  the  pat- 
ents had  not  been  protected  in  the  countries 
in  which  the  machines  were  to  be  sold.  On 
July  22,  1899,  barely  two  months  from  the 
time  It  was  delivered  by  Jones  to  the  appel- 
lee, and  before  the  latter  could  reasonably 
have  been  expected  to  have  the  patents  pro- 
tected In  all  of  the  countries  named,  the  ap- 
pellants repudiated  the  contract  on  the  sole 
ground  of  want  of  authority  in  Jones  to  make 
it  No  complaint  was  made  of  the  failure  to 
protect  the  patents,  and,  when  made  on  the 
trial,  it  could  have  been  regarded  as  but  an 
unavailing  afterthought  to  avoid  the  agree- 
ment 

No  one  of  the  assignments  can  be  sustain- 
ed, and  the  judgment  Is  affirmed. 


(219  Pa.  US) 

BERONEB  v.  BERGNER 

(Supreme    Court    of    Pennsylvania.      Oct    21, 
1907.) 

1.  Principal  and  Agent— Pboof  of  Agency. 

Where  an  agency  has  been  established,  the 
burden  of  showing  that  the  relation  between 
the  parties  has  changed  before  the  transaction 
in  question  rests  on  the  party  affirming  such 
change. 

2.  Same — Rights   of  Agent — Pubchase  fob 
Agent's  Benefit. 

Where  an  agent  to  purchase  purchases  for 
himself,  he  acquires  nothing  thereby,  though  he 
contributes  of  his  own  means  to  effect  it  and 
the  product  will  belong  to  his  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  140.] 

8.  Same— Repudiation  of  Agenct. 

A  son  requested  his  mother  to  permit  him 
to  purchase  with  her  money  certain  stock  in 
his  own  name.  Both  the  mother  and  son  knew 
that  the  money  of  the  mother  would  not  be  suffi- 
cient to  purchase  all  of  the  stock  wanted.  Held, 
that  pending  completion  of  such  purchase  there 
was  no  renunciation  of  his  agency  by  the  son 
because  of  a  statement  by  the  son  that,  as  the 
mother's  money  was  exhausted,  he  was  going  to 
do  something  for  himself,  and  his  pledging  with 
his  own  notes  the  stock  previously  acquired  with 
the  money  of  the  mother,  and  using  the  proceeds 
to  purchase  stock  subsequently  offered  to  him 
for  sale. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  $  72.] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

BUI  by  Ella  A.  Bergner  against  Gustavus 
W.  Bergner.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Complainant  averred  In  her  bill:  That  her 
son  purchased  for  her  stock  in  the  Bergner 
&  Engel  Brewing  Company,  In  which  be  was 
employed,  with  money  furnished  by  her;  that 
subsequently  he  purchased  for  her  additional 
stock  of  the  brewing  company,  and  also  of 
the    T.    M.    O'Brien    Coal    Company,    with 


money  furnished  by  her,  title  being  taken  in 
his  name,  but,  as  the  market  price  of  the 
stocks  was  greater  than  the  amount  ad- 
vanced by  her,  the  balance  was  raised  by  the 
son  as  trustee  using  the  stocks  as  collateral; 
that  he  agreed  to  pay  interest  and  reduce 
the  principal  out  of  the  dividends  and  pay 
the  balance  to  her;  that  he  had,  nevertheless, 
refused  to  pay  over  such  balance  of  dividends 
due  her,  and,  denying  that  he  Is  her  trustee, 
had  further  Incumbered  the  collateral  by 
making  thereon  a  personal  loan  to  himself; 
that  he  had  inconsistently  offered  various 
compromises  and  settlements  to  her,  and  had 
threatened  to  have  the  loans  called.  The 
prayer  was  for  the  appointment  of  a  receiver 
to  take  up  and  hold  the  stock  pending  suit 
for  an  injunction  enjoining  any  sale,  for  a 
decree  that  the  son  Is  her  trustee  for  all 
the  stock,  and  for  an  accounting. 

The  separate  answer  of  Gustavus  W.  Berg- 
ner averred  that  the  facts  are  as  follows: 
The  husband  of  complainant  died  in  May, 
1903,  Insolvent.  He  had  large  holdings  of 
stock  in  the  Bergner  &  Engel  Brewing  Com- 
pany, which  were  hypothecated  for  loans; 
In  February,  1904,  one  of  these  loans  was 
called,  and  the  son,  knowing  that  his  mother 
had  received  a  considerable  sum  from  the 
sale  of  a  property  standing  In  Her  name  at 
Bar  Harbor,  advised  her  to  purchase  the 
stock.  She  accordingly  gave  him  the  neces- 
sary money,  and  he  purchased  the  stock  for 
her.  In  April,  1904,  a  second  loan  ($20,000) 
was  called,  but  she  had  only  $11,800  available 
for  Investment  She,  however,  gave  him 
authority  to  use  the  stock  previously  pur- 
chased to  borrow  money  for  his  own  benefit 
and  he  so  borrowed  $6,250  on  his  own  note 
with  the  stock  as  collateral,  and  with  the 
combined  amounts  purchased  the  stock  which 
was  offered  for  sale.  In  May,  1904,  a  third 
loan  was  called,  and  the  mother,  having  no 
money  for  Investment  gave  her  son  permis- 
sion to  use  for  his  own  benefit  that  portion 
of  the  second  purchase  which  belonged  to  her; 
Accordingly,  he  purchased  the  stock,  partly 
with  his  own  money,  but  almost  entirely  with 
money  obtained  on  his  personal  notes,  using 
the  stocks  of  both  the  second  and  third  pur- 
chases as  collateral.  He  also  secured  a 
guaranty  of  the  interest  for  one  year  on  the 
larger  loan.  He  denied  that  he  is  a  trustee 
except  for  the  first  and  a  portion  of  the 
second  purchase.  He  averred:  That  no  regu- 
lar account  was  ever  rendered  by  him  or  de- 
manded by  complainant,  but  that  be  has  paid 
the  interest  on  the  loans  when  due,  and  has 
advanced  to  complainant  out  of  the  dividends 
more  than  she  Is  actually  entitled  to;  that 
she  has  at  various  times,  through  counsel, 
requested  an  adjustment,  but  never  claimed 
all  of  the  stocks,  and  that  agreements  were 
twice  drawn  and  agreed  to  by  him  and  com- 
plainant, placing  all  the  stock  in  trust  and 
providing  for  a  division  of  the  net  income, 
but  which  she  later  refused  to  execute,  in 
none  of  which  did  she  claim  ownership  of  the 
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entire  number  of  shares;  and  that  a  third 
settlement,  In  which  she  was  to  receive  the 
amount  of  stock  actually  purchased  with  her 
money,  was  in  process  of  adjustment  when 
complainant  filed  her  bill  without  notice. 

The  auditing  judge,  Martin,  P.  J.,  reported 
as  a  conclusion  of  law  that  the  complainant 
and  defendant  were  joint  owners  of  all  the 
stock,  except  that  which  was  purchased  at 
the  first  sale,  and  that  each  was  entitled  to 
share  In  proportion  to  the  money  contributed 
respectively  to  the  purchase  price.  The  court 
In  banc,  In  an  opinion  by  Ralston,  J.,  modified 
the  finding  of  the  auditing  judge,  and  en- 
tered a  decree  directing  the  defendant  to 
assign  all  of  the  stock  to  the  complainant, 
and  account  to  her  for  dividends  received. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  O.  Johnson  and  Ellis  Ames  Ballard, 
for  appellant    Thomas  Learning,  for  appellee. 

STEWART,  J.  The  findings  of  fact  In  this 
case  serve  Inadequately  to  Indicate  the  real 
question  In  Issue.  There  Is  no  separate  and 
distinct  finding  with  respect  to  the  original 
convention  of  the  parties  to  the  present  con- 
troversy. That  there  was  such  convention  Is 
a  fact  that  admits  of  no  dispute,  and  the  evi- 
dence abundantly  discloses  the  object,  terms, 
and  scope  of  the  undertaking  that  was  to 
be  entered  upon  pursuant  thereto.  Any  state- 
ment of  the  case  from  which  these  matters 
are  omitted. must  necessarily  be  Imperfect 
They  have  a  significance  too  large  to  be 
overlooked.  That  they  may  be  derived  ln- 
ferentially  from  such  facts  as  have  been 
specifically  found,  may  be  true  in  a  measure; 
but  to  give  them  no  larger  expression  Is 
either  to  obscure  or  depreciate  them,  likely 
both.  "When  the  appellate  court  Is  satisfied 
that  facts  have  been  found  without  proof, 
or  material  facts  established  by  the  proofs 
have  not  been  found,  It  follows  that  there 
has  been  plain  mistake.  In  the  several  stages 
of  the  proceeding  there  is  no  place  for  per- 
functory consideration  of  the  evidence  rela- 
tive to  the  facts  In  dispute."  Worrall's  App., 
110  Pa.  849,  1  Atl.  380,  765.  That  the  true 
Issue  may  be  clearly  defined,  a  brief  state- 
ment of  the  facts  as  we  find  them  to  be — and 
here  we  avoid  all  controverted  matters — is 
necessary. 

C.  W.  Bergner,  the  husband  of  plaintiff, 
and  father  of  defendant,  who,  before  his 
death,  proved  to  be  Insolvent  had  pledged 
with  the  Northwestern  Bank,  as  collateral 
for  certain  loans  made  to  him,  stock  In  the 
Bergner  &  Engel  Brewing  Company,  and 
stock  In  the  O'Brien  Coal  Company,  and  bad 
also  pledged  a  still  larger  amount  of  the 
brewing  company's  stock  with  the  Fourth 
Street  National  Bank  as  collateral  for  like 
loans.  The  scheme  proposed  by  the  defend- 
ant to  the  plaintiff  contemplated  the  pur- 
chase of  this  stock  for  the  latter;   the  pur- 


chase to  be  made  by  the  defendant  tn  his  own 
name,  he  to  be  permitted  to  so  hold  It  In 
order  to  secure  to  himself  the  voting  power 
of  the  stock,  but  all  the  money  required  to 
effect  the  purchase  was  to  be  supplied  by  the 
plaintiff.  In  the  financial  result  of  the  un- 
dertaking, whether  It  should  show  profit  or 
loss,  the  defendant  was  to  have  no  share.  He 
was  an  official  of  the  brewing  company,  and 
the  benefit  he  expected  to  derive  from  the 
transaction  was  In  the  larger  support  he 
would  have  with  this  stock  In  friendly  hands. 
It  was  contemplated  that  by  selling  certain 
real  estate  which  she  owned,  the  plaintiff 
could  realize  in  cash  upwards  of  $47,000. 
While  It  was  not  expected  that  all  the  stock 
could  be  purchased  for  any  such  sum,  It  was 
thought  that  with  what  It  did  suffice  to  pur- 
chase In  hand  a  way  could  be  found  to  ob- 
tain the  balance.  To  the  scheme  as  thus  pre- 
sented by  defendant  the  plaintiff  assented, 
and  In  furtherance  of  It  proceeded  to  make 
sale  of  her  real  estate.  The  result  of  the 
sale  was  disappointing,  since  It  yielded  her 
but  $36,500.  Notwithstanding  this,  however, 
the  undertaking  was  proceeded  with,  not  in 
the  way  originally  proposed,  by  paying  off 
the  loans  and  lifting  the  collateral,  but  by 
purchase  of  the  collateral  as  the  loans  should 
be  called.  This  Involved  no  change  In  object 
or  purpose,  but  was  simply  a  modification  of 
details.  The  first  block  of  collateral  stock 
thereafter  offered  at  sale,  February,  1904, 
was  125  of  preferred  Bergner  &  Engel  held 
by  the  Fletcher  estate.  This  block  of  stock 
was  not  one  of  those  referred  to  when  the 
scheme  was  originally  entered  upon,  but  It 
was  purchased  by  the  defendant  with  money 
advanced  by  the  plaintiff  for  the  purpose, 
just  as  though  It  had  been,  and  be  makes  no 
question  as  to  her  ownership  of  It.  The  next 
to  be  sold,  April,  1904,  was  the  block  of  200 
shares  of  Bergner  &  Engel  preferred  and  250 
shares  of  the  O'Brien  Coal  Company  stock, 
held  by  the  Northwestern  Bank.  On  the 
morning  of  the  day  appointed  for  the  sale 
of  this  stock,  defendant  applied  to  plaintiff 
for  the  money  necessary  to  make  the  pur- 
chase. He  then  discovered  that  of  the  money 
she  bad  received  from  the  sale  of  her  real 
estate  she  had  expended — how,  It  does  not 
concern  us  to  know— Including  the  amount 
advanced  to  purchase  the  Fletcher  stock, 
some  $24,000,  and  that  there  was  left  at  her 
command  only  $11,800,  an  amount  wholly 
inadequate  for  the  purchase  contemplated. 
The  purchase  was  accomplished,  however, 
by  using  the  $11,800  advanced  by  plaintiff, 
supplemented  by  $6,250,  which  defendant 
borrowed  on  his  note  by  using  the  stock  pre- 
viously purchased  as  collateral  thereto.  The 
next  to  be  sold,  May,  1904,  was  the  block  of 
Bergner  &  Engel  stock  held  by  the  Fourth 
Street  National  Bank,  671  shares  of  pre- 
ferred, and  600  of  common.  To  effect  the 
purchase  of  this  stock,  the  plaintiff  being  un- 
able to  advance  any  cash,  the  defendant  paid 
to  the  bank  $5,000,  which  be  borrowed  else- 
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where  on  bis  own  note  secured  by  a  pledge 
of  the  O'Brien  coal  stock,  and  gave  to  the 
bank  his  own  note  for  the  balance  of  the 
purchase  money,  $45,000,  secured  by  a  pledge 
of  679  shares  of  the  preferred  stock  bought 
In  this  purchase,  together  with  the  200  shares 
of  preferred  Bergner  &  Engel  stock  of  a 
prior  purchase,  and  a  guaranty  of  a  year's 
Interest  by  several  outside  parties.  The  total 
amount  of  stock  purchased  by  the  defendant 
In  these  several  transactions  was  1,004  shares 
of  preferred  and  650  common  Bergner  & 
Engel,  and  150  shares  of  the  O'Brien  Coal 
Company.  All  of  this  stock  was  purchased 
by  defendant  In  his  own  name,  and  he  con- 
tinues to  so  hold  it  The  contention  on  the 
part  of  the  plaintiff  is  that  the  stock  Is  hers; 
while  defendant  insists,  with  respect  to  all 
except  the  stock  bought  of  the  Fletcher  es- 
tate, that  It  was  purchased  on  a  Joint  ac- 
count and  that  as  to  so  much  of  it  plaintiff 
and  defendant  are  Joint  owners,  each  en- 
titled to  share  therein  In  proportion  to  the 
money  contributed  respectively. 

We  have  stated  the  original  undertaking 
as  understood  by  the  parties  when  It  was  en- 
tered upon,  and  have  given  the  facts  as  to 
what  was  actually  done.  We  are  now  pre- 
pared to  understand  the  actual  relation  in 
which  the  parties  stood  towards  each  other 
In  the  Inception.  In  defining  this  relation 
it  is  well  to  be  exact  In  terms.  That  the 
scheme  contemplated  an  eventual  trusteeship 
In  the  defendant  for  the  stock  purchased  in 
his  own  name  is  obvious;  but  an  earlier  re- 
lation was  established  by  the  agreement,  and 
no  trust  could  arise  except  as  something  was 
done  under  it  This  earlier  relation  was 
that  of  principal  and  agent;  nothing  more, 
nothing  less.  The  defendant  had  offered  bis 
services,  and  had  become  the  plaintiff's  agent 
for  the  purchase  of  this  stock  on  the  terms 
agreed  upon.  With  this  much  determined, 
the  legal  consequences  are  not  open  to  ques- 
tion. The  fact  that  defendant  was  not  to 
receive  compensation  from  the  plaintiff  does 
not  affect  the  relation.  Rankin  v.  Porter,  7 
Watts  (Pa.)  387.  The  principles  applicable 
to  cases  of  this  kind  are  familiar  and  not 
difficult  of  application.  A  not  unimportant 
one  in  this  connection  is-  that  where  the 
agency  has  been  once  entered  upon,  except 
the  contrary  be  shown,  the  law  will  presume 
that  whatever  was  done  in  furtherance  of 
the  original  scheme  which  the  agency  was 
created  to  effect  was  done  under  and  through 
the  agency.  The  burden  of  showing  that  the 
relation  was  changed  before  or  during  the 
transaction  rests  upon  the  party  so  affirming. 
Another,  no  less  important.  Is  that  an  agent 
to  purchase  cannot  be  allowed,  except  as  his 
principal  assents,  to  purchase  for  himself. 
He  can  acquire  nothing  by  an  adverse  pur- 
chase, even  though  he  contribute  of  his  own 
means  or  credit  to  effect  It;  the  product  will 
belong  to  the  principal  exclusively.  It  Is 
unnecessary  to  cite  authorities  in  support  of 
either   of   these   propositions.    They    result 


necessarily  from  the  fact  that  agency  is  a 
recognized  fiduciary  relation;  its  vital  prin- 
ciple Is  good  faith,  without  which  the  rela- 
tion could  not  exist  This  brings  us  to  the 
actual  open  dispute  between  the  parties: 
The  plaintiff  insists  that  the  agency  con- 
tinued throughout;  defendant  contends  that 
it  was  renounced  and  abandoned  before  the 
purchase  was  made  of  the  second  block  of 
stock,  when  it  was  discovered  that  plaintiff 
had  but  $11,800  left  to  effect  a  purchase  re- 
quiring upwards  of  $18,000,  and  defendant 
was  compelled  to  raise  the  difference  on  his 
own  note,  secured  by  a  pledge  of  plaintiff's 
stock  with  her  permission.  Reduced  to  fewer 
words,  the  question  upon  which  the  case 
turns  Is:  Did  or  did  not  the  defendant  re- 
nounce and  abandon  his  agency  before  mak- 
ing this  purchase  of  stock?  There  is  no  spe- 
cific finding  on  this  point  presumably  be- 
cause none  was  requested,  and  yet  Its  con- 
trolling significance  must  be  allowed. 

The  defendant's  right  to  terminate  his 
agency  at  any  time  is  conceded.  If  he  exer- 
cised it  when  be  says  he  did,  in  advance  of 
the  second  purchase,  In  a  way  the  law  will 
adjudge  sufficient  then  bis  contention  as 
to  his  ownership  of  a  proportionate  part  of 
the  stock  must  be  sustained;  otherwise  not 
The  qualification,  as  we  have  stated  it  is 
a  necessary  one;  the  privilege  must  be  exer- 
cised in  a  way  the  law  will  adjudge  suffi- 
cient No  fixed  form  or  method  is  prescrib- 
ed; but  to  be  effective  to  relieve  the  agent 
from  the  duties  and  obligations  be  has  as- 
sumed, the  renunciation  must  not  only  be 
positive  and  unequivocal,  but  it  is  essential 
that  It  be  made  known  to  the  principal.  An 
undisclosed  purpose  to  renounce  is  without 
effect  As  the  Intelligent  assent  of  the  par- 
ties is  necessary  to  establish  the  relation,  so 
Its  dissolution  must  rest  upon-  the  knowledge 
of  both.  The  rule  laid  down  in  1  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.),  under  the  title 
of  Agency  (page  1062),  supported  by  the  au- 
thorities there  collated,  is  that:  "An  agent 
to  purchase  will  not  be  allowed  to  purchase 
for  himself  and  hold  the  property  in  bis  own' 
name,  unless  he  has  openly  and  notoriously 
discharged  himself  from  bis  agency."  How- 
ever much  this  statement  of  the  rule  may  be 
qualified  by  varying  circumstances,  certain 
it  is  that  a  renunciation  under  any  condi- 
tions, to  enable  an  agent  to  do  what  is  here 
expressed,  must  be  communicated  to  the  prin- 
cipal in  such  a  way  as  to  bring  home  to  him 
notice  of  the  agent's  determination.  It  is 
not  pretended  that  the  defendant  expressed 
to  the  plaintiff  a  determination  to  end  bis 
agency,  at  any  other  time  during  all  these 
transactions  than  on  the  occasion  when  he 
applied  to  her  for  money  to  make  the  second 
purchase  of  stock,  and  found  that  she  had 
but  $11300  in  cash  remaining  It  is  neces- 
sary to  recur  to  bis  testimony  to  see  just 
what  there  transpired.  We  give  the  ques- 
tions and  answers:  "Q.  Didn't  you  take 
the  125  shares  of  Bergner  &  Engel  preferred 
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you  bad  bought  the  month  before  and  mul- 
tiply It  by  fifty,  and  suggest  it  was  possible 
to  borrow  $6,250  on  that  in  order  to  buy  the 
stock  for  her?  A.  I  said  I  would  try  to  do 
it.  Q.  In  order  to  buy  the  stock  for  her? 
A.  No.  Q.  Haven't  you  Just  said  so?  A. 
No.  Q.  Didn't  you  say  that  you  wanted  the 
money  to  buy  this  stock  for  her,  and  you 
said  'yes'?  A.  It  certainly  would  be  acquir- 
ed proportionately.  Q.  Didn't  you  say  the 
reason  you  wanted  more  money  was  to  buy 
the  stock  for  her?  A.  I  told  her  on  that 
morning,  because  she  hadn't  the  money,  that 
I  was  going  out  to  do  something  for  myself. 
Q.  That  Is  all  you  told  her?  A.  Yes,  sir. 
Q.  What  did  she  say?  A.  She  said,  'All 
right.'  She  was  in  tears.  Q.  That  is  all 
she  said?  A.  Yes,  sir.  Q.  And  all  you  said? 
A.  All  that  I  can  remember." 

Evidently,  up  to  this  point  of  time  the  de- 
fendant recognized  the  agency  he  had  as- 
sumed as  continuing.  Because  he  was  dis- 
appointed -in  the  amount  of  money  the  plain- 
tiff could  then  furnish  he  determined  to  re- 
nounce it  This  is  the  reason  be  gave.  It 
implies  that  the  original  scheme  for  pur- 
chasing all  the  stock  bad  been  made  im- 
practicable by  this  shortage  of  cash.  But 
why  should  this  be  so?  The  situation  then 
confronting  the  parties  was  bound  sooner  or 
later  to  occur  In  the  course  of  the  trans- 
action. Had  the  entire  amount  derived  from 
the  sale  of  plaintiff's  real  estate  been  ap- 
plied to  the  purchase  of  the  stock,  when  it 
came  to  the  last  and  heaviest  sale,  the 
amount  remaining  In  the  fund  would  have 
been  wholly  Inadequate,  and  it  would  have 
become  necessary  to  borrow  money  to  ac- 
complish the  purpose  by  a  pledge  of  what 
had  previously  been  purchased.  There  can 
be  no  doubt  whatever  tbat  such  recourse 
was  contemplated  from  the  beginning.  What 
possible  difference  could  it  make  that  the 
point  when  borrowing  became  necessary  was 
reached  sooner  than  the  defendant  expect- 
ed? This  fact  did  not  Imperil  the  scheme,  as 
the  result  showed,  for  the  additional  amount 
required  for  the  second  purchase  was  readily 
borrowed  by  a  pledge  of  stock.  Nor  did  It 
prevent  the  purchase  of  the  heaviest  block 
by  the  same  method  when  sold  later  on.  It 
was  altogether  unnecessary,  If  It  was  defend- 
ant's purpose  to  renounce  his  agency,  to  as- 
sign any  reason;  but  when  he  says  that  he 
assigned  one  which  both  he  and  the  plaintiff 
must  have  known  had  no  basis  for  support, 
and  tbat  the  latter  accepted  it  and  acquiesc- 
ed in  what  he  proposed,  at  such  a  cost  to 
herself,  without  a  word  of  explanation  or 
remonstrance  other  than  expressed  by  her 
tears,  he  affords  at  least  some  ground  for 
doubting  the  accuracy  of  his  statement.  We 
do  not  find  tbat  the  plaintiff  specifically  de- 
nies that  defendant  said,  m  the  course  of 
conversation,  that  he  was  going  out  to  do 
something  for  himself,  or  that  her  attention 
was  directed  to  the  remark;  but  she  does  deny 
that  he  intimated  then,  or  at  any  other  time, 


that  be  Intended  to  buy  the  stock  for  himself. 
She  says  that  on  this  particular  occasion  he 
told  her  he  would  buy  the  stock  for  her.  As- 
suming that  he  told  her  what  he  says  be  did, 
that  he  was  going  out  to  do  something  for 
himself,  did  he  by  this  Intend  that  she 
should  understand  that  his  agency  was  at 
an  end,  and  should  she  have  so  understood 
It?  While  such  a  remark  is  entirely  con- 
sistent with  a  purpose  to  renounce  the 
agency,  it  Is  anything  but  a  direct  and  ex- 
press declaration  of  such  purpose.  That  he 
Intended  it  to  have  the  meaning  he  would 
now  give  It,  we  think,  for  several  reasons, 
most  improbable:  First,  because  there  is 
nothing  in  the  evidence  tbat  shows  any 
abandonment  of  the  objects  which  the  par- 
ties set  out  to  accomplish;  and,  as  we  have 
said,  nothing  had  occurred  to  make  the  orig- 
inal scheme  any  more  difficult  than  it  must 
have  seemed  from  the  beginning.  Second, 
because  be  did  nothing  under  this  alleged 
notice  that'the  plaintiff  could  not  have  done 
as  effectively  without  his  assistance.  What 
he  did  was  to  raise  money  on  bis  own  note 
by  a  pledge  of  her  stock.  It  does  not  appear 
that  her  note  would  not  have  answered  quite 
as  well,  or  that  she  was  ever  asked  to  give 
it  Third,  because  nothing  the  defendant 
could  do,  except  as  plaintiff  furnished  the 
means,  could  avail  anything  In  accomplish- 
ing the  particular  object  in  which  be  had  the 
deepest  interest,  namely,  securing  for  him- 
self the  voting  power  of  the  stock.  This 
last  could  be  effected  only  as  he  used  such 
resources  as  the  plaintiff  could  supply,  for, 
so  far  as  the  evidence  warrants  any  infer- 
ence on  the  subject,  defendant  was  absolute- 
ly without  resources  of  his  own.  He  borrow- 
ed nothing  for  the  second  purchase  except 
what  he  obtained  on  a  pledge  of  plaintiff's 
stock,  and  in  the  entire  transaction  he  ad- 
vanced but  $135  of  his  own,  which  in  the 
end  he  charged  up  to  plaintiff's  account  His 
letters  show  how  keenly  alive  he  was  to  the 
Importance  of  lodging  the  Bergner  &  Engel 
stock  In  friendly  bands.  This  was  his  stake, 
on  which  be  admits  bis  business  future  de- 
pended. As  the  facts  appear,  he  could  Im- 
peril It  only  as  he  separated  himself  from 
the  plaintiff  In  the  undertaking.  It  Is  not 
reasonable  to  suppose  that  be  so  Intended. 
These  same  considerations  make  It  most  Im- 
probable that  the  plaintiff  could  have  under- 
stood from  the  remark  a  purpose  to  change 
the  relation  theretofore  existing. 

Nor  does  the  subsequent  conduct  of  the 
parties  furnish  ground  for  any  different  con- 
clusion. It  would  extend  this  opinion  un- 
duly were  we  to  review  here  the  evidence  on 
this  branch  of  the  case.  In  the  several  ef- 
forts that  were  made  to  settle  and  compro- 
mise, it  is  true  that  plaintiff  demanded  much 
less  than  her  present  claim;  but  nowhere 
do  we  find  any  admission  on  her  part  that 
any  change  had  been  made  In  the  original 
agreement  under  which  the  entire  owner- 
ship of  the  stock  was  to  be  In  her.    On  the 
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other  hand,  the  whole  course  of  the  defend- 
ant's dealing  with  the  plaintiff  throughout; 
the  partial  accounts  and  settlements  he  sub- 
mitted to  her;  the  acknowledgment  he  wrote 
himself  and  subscribed  containing  a  clear 
admission  that  the  stock  purchased  was  the 
plaintiff's;  the  fact  that  In  an  account  ren- 
dered he  charged  her  with  the  sum  of  $135 
which  he  had  advanced  In  connection  with 
the  third  purchase,  which  he  now  claims 
was  wholly  for  himself;  the  admissions  tes- 
tified to  by  Mr.  Warwick  to  the  effect  that 
the  stock  was  the  plaintiff's— all  these  con- 
sidered', even  in  the  light  of  vthe  defendant's 
explanations,  leave  the  case  clear  of  all  pos- 
sible doubt 

In  the  Issue  raised  the  burden  was  upon 
the  defendant.  The  bill  alleged,  not  in  so 
many  words,  but  substantially,  an  agency, 
and  that  the  stock  was  purchased  under  It 
The  answer  admitted  the  agency,  but  alleg- 
ed that  It  had  been  abandoned  before  the 
completion  of  the  transaction.  The  bill 
charged  that  a  trust  resulted.  This  the  an- 
swer denied.  The  Inquiry  thus  became  an 
open  one.  Though  the  trust  and  all  the  cir- 
cumstances out  of  which  it  arises,  may  be 
denied  under  oath  in  the  answer,  yet  the 
facts  may  be  proved  by  parol  in  opposition 
to  the  answer.    1  Perry  on  Trusts,  p.  109. 

In  conclusion,  we  repeat  the  governing 
question  In  the  esse  is  one  of  mixed  law  and 
fact:  Did  the  defendant  acquit  himself  of 
his  agency?  Upon  the  law  and  evidence  we 
find  that  he  did  not  It  follows  that  the 
stock  he  purchased  belongs  to  the  plaintiff. 
In  placing  himself  In  antagonism  to  his  prin- 
cipal, he  has  burdened  himself  with  the 
costs  of  this  proceeding. 

The  final  decree  In  the  court  below  does 
Justice  between  the  parties,  and  Is  affirmed, 

(219  Pa.  H») 

CRAIGHEAD  v.  SWABTZ  et  al. 

(Supreme   Court  of   Pennsylvania.    Oct.    21, 
1907.) 

1.  pbincipal  amd  subety  —  insolvency  of 
Pbihcipal— Rights  of  Sobety. 

On  the  insolvency  of  the  principal,  the 
surety  may  retain  moneys  in  his  hands  to  the 
amount  of  his  indebtedness. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  |  510.] 

2.  Same— Action  by  Subety. 

Where  the  liability  of  a  surety  becomes 
absolute,  he  may  file  a  bill  against  the  principal 
debtor,  though  the  creditor  has  not  demanded 
payment  from  bim. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  f  568.] 

8.  Set-Oft— Equitable  Set-Off— When  Al- 
lowed. 

A  set-off  will  be  allowed  on  equitable  prin- 
ciples, where  there  is  a  special  equity  to  be 
subserved,  and  no  equity  of  third  parties  to  be 
injured,  though  the  case  does  not  come  within 
the  language  of  the  statute. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  43,  Set-Off  and  Counterclaim,  f|  9,  10.] 

4.  Same— Liability  as  Subett. 

Where  the  payee  of  notes  under  seal  as- 
signs them  when  insolvent  and  when  the  notes 


are  overdue,  the  maker  In  a  suit  by  the  assignee 
may  set  off  a  liability  against  the  maker  as 
surety  for  the  payee  of  the  notes  in  suit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  §§  107,  110.] 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Action  by  Charles  C.  Craighead,  surviving 
partner  of  R.  R.  Craighead  &  Bro.,  for  the 
use  of  John  A.  Craighead,  by  W.  P.  Stuart, 
committee,  for  the  use  of  Margaret  E.  Craig- 
head, executrix,  against  O.  W.  Swartz  and 
another.  From  a  judgment  for  defendants 
notwithstanding  the  verdict  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

E.  M.  Biddle,  Jr.,  Arthur  L.  Reeser,  and  F. 
E.  Beltzhoover,  for  appellant  S.  B.  Sadler, 
for  appellees, 

BROWN,  J.  The  facts  in  this  case  are  not 
in  dispute.  They  appear  in  the  special  ver- 
dict returned  by  agreement  of  the  parties. 
John  W.  Craighead,  appellees'  decedent  made 
and  delivered  three  promissory  notes  to  R.  R. 
Craighead  ft  Bro.  The  first  dated  April  18, 
1892,  was  for  $1,445.96,  payable  one  year  aft- 
er date;  the  second,  dated  April  15, 1897,  was 
for  $1,217.07,  payable  one  day  after  date ;  the 
third,  dated  July  1,  1902,  was  for  $1,018.51 
payable  one  day  after  date.  Bach  of  these 
notes  was  under  seal.  On  February  5,  1904, 
R.  R.  Craighead  ft  Bro.  transferred  these 
notes  to  John  A,  Craighead  as  collateral  se- 
curity for  the  payment  of  two  Judgment  notes 
held  by  him  against  them  amounting  to  $5,- 
009.38.  At  the  time  R.  R.  Craighead  ft  Bro. 
transferred  the  notes  of  J.  W.  Craighead  to 
John  A.  Craighead  they  were  Insolvent  and 
were  so  at  the  time  of  the  trial  below.  Be- 
fore they  transferred  the  notes,  John  W. 
Craighead  had  indorsed  two  of  their  notes  in 
the  Farmers'  Trust  Company  of  Carlisle;  one 
for  $5,000,  dated  February  2,  1903,  payable 
90  days  after  date,  and  the  other,  for  $2,500, 
dated  April  20,  1908,  payable  90  days  after 
date.  These  two  notes  were  protested  for 
nonpayment;  the  first  on  May  4,  1903,  and 
the  second  on  July  20,  1903.  On  March  23, 
1905,  the  Farmers'  Trust  Company  brought 
suit  against  the  estate  of  John  W.  Craighead 
on  the  notes  Indorsed  by  him,  and  judgment 
was  recovered  in  September,  1906.  In  April, 
1905,  suit  was  brought  by  the  committee  of 
John  A.  Craighead  against  the  estate  of  John 
W.  Craighead  on  the  three  notes  be  had  giv- 
en to  R.  R.  Craighead  ft  Bro.,  and  which  they 
had  transferred  to  John  A.  Craighead.  The 
estate  of  John  W.  Craighead  is  not  sufficient 
to  pay  in  full  all  the  claims  against  it  The 
verdict  of  the  jury,  by  consent  of  the  defend- 
ants, was  for  $6,025.31,  subject  to  reserved 
questions;  the  second  being  whether  the  lia- 
bility incurred  by  John  W.  Craighead  to  the 
Farmers'  Trust  Company  for  the  firm  of  R. 
R.  Craighead  ft  Bro.  could  be  set  off  against 
the  notes  given  by  bim  to  R.  R.  Craighead  ft 
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Bro.,  and  assigned  by  them  to  John  A.  Craig- 
head. The  agreement  upon  which  the  special 
verdict  was  rendered  and  the  legal  questions 
reserved  was  signed  not  only  by  the  plaintiff 
and  defendants,  but  by  the  Farmers'  Trust 
Company.  Whether  that  company  Is  to  be  re- 
garded as  having  been  permitted  by  the 
agreement  to  Intervene  In  the  suit  for  the 
purpose  of  defending  Is  Immaterial.  The  one 
question,  the  right  of  the  administrators  of 
John  W.  Craighead,  deceased,  to  make  the 
defense  that  bis  liability  as  lndorser  for  R. 
R.  Craighead  &  Bro.  must  prevail  against  the 
claim  of  John  A.  Craighead's  estate,  is  to  be 
determined  as  if  the  Farmers'  Trust  Company 
was  not  a  party  to  the  stipulation  for  the 
special  verdict  and  the  reservation  of  the  le- 
gal questions.  Under  a  fair  construction  of 
this  stipulation,  the  court  below  very  prop- 
erly considered  the  right  of  the  defendants 
to  a  set-off  as  against  the  legal  plaintiff 
through  whom  the  use  plaintiff  claimed,  with- 
out regard  to  any  intervention  by  the  Farm- 
ers' Trust  Company.  Judgment  was  entered 
for  the  defendants  on  the  reserved  question, 
and  from  it  we  have  this  appeal. 

If  R.  R  Craighead  &  Bro.  on  February  6, 
1905,  being  at  that  time  Insolvent,  had 
brought  suit  against  John  W.  Craighead  on 
bis  three  notes  held  by  them,  he  could  have 
Interposed  as  a  defense  his  liability  as  lndor- 
ser on  their  protested  paper  held  by  the 
Farmers'  Trust  Company.  When  a  principal 
has  become  Insolvent,  the  surety  may  retain 
the  moneys  of  the  principal  or  the  amount  of 
bis  indebtedness  to  the  principal  as  a  fund 
for  his  indemnity.  27  Am.  &  Eng.  Enc  of 
Law  (2d  Ed.)  47a  "A  principal  who  Is  in- 
solvent cannot  collect  a  debt  which  the  surety 
owes  him  without  his  Indemnifying  the  sure- 
ty." 1  Brandt  on  Suretyship  and  Guaranty 
(2d  Ed.)  f  227.  See,  also,  Abbey  v.  Van  Cam- 
pen,  Freem.  Ch.  (Miss.)  273;  Mattlngly  r. 
Sutton,  19  W.  Va.  19 ;  Walker  v.  Dicks,  80  N. 
C.  268;  Merwln  v.  Austin,  68  Conn.  22,  18 
Atl.  1029,  7  L.  R.  A.  84.  "The  surety  of  an 
Insolvent  debtor  cannot  be  compelled  to  pay  a 
debt  he  owes  his  principal  until  he  Is  re- 
leased of  his  responsibility  of  suretyship,  and 
may  retain  what  he  owes  as  a  counterclaim 
against  such  surety."  Scott  v.  Tlmberlake, 
88  N.  C.  882.  In  our  own  state,  in  Ross  v. 
McKinny,  2  Rawle,  227,  It  was  held  that,  In 
an  action  to  recover  a  legacy,  the  executor 
might  demand  a  conditional  verdict  that 
would  permit  him  to  retain  the  legacy  until 
he  had  been  indemnified  against  a  demand 
for  which  the  testator  was  surety  for  the 
legatee.  In  Beaver  v.  Beaver,  28  Pa.  167,  In 
an  action  by  an  administrator  of  an  Insolvent 
estate,  it  was  held  that  the  defendant  was 
entitled  to  set  off  the  amount  paid  on  a  note 
by  decedent  on  which  he  was  surety,  although 
the  payment  was  not  made  until  after  suit 
brought,  on  the  ground  that  the  equity  of  set- 
off originated  when  the  obligation  to  pay  be- 
came absolute.  It  was  there  said:  "As  be- 
tween principal  and  surety,  courts  of  equity 


always  lend  their  aid  for  the  protection  of 
the  latter.  As  soon  as  the  surety's  obligation 
to  pay  becomes  absolute,  he  is  entitled  in 
equity  to  require  the  principal  debtor  to  exon- 
erate him,  and  he  may  file  a  bill  to  compel  an 
exoneration,  although  the  creditor  has  not  de- 
manded payment  from  him.  Theobald's  Prin- 
cipal &  Surety,  226 ;  Nisbet  v.  Smith,  2  Bro. 
C.  O.  579;  Lee  v.  Rook,  Mosely,  318;  8tory's 
Equity,  g  327."  This  was  followed  by  Thomp- 
son v.  McClelland,  29  Pa.  475.  The  defendant 
there,  as  surety  of  the  legal  plaintiff,  who 
was  Insolvent  was  allowed  to  set.  off  the 
amount  paid  on  a  judgment  recovered  against 
blm  as  surety,  although  such  payment  was 
made  after  suit  had  been  brought  against 
him.  In  Miller  &  Relet  v.  Kreiter,  to  the 
use  of  Bomberger,  76  Pa.  78,  Relet,  the  de- 
fendant below.  Indorsed  a  note  made  by 
Kreiter.  Before  his  Indorsement  of  this  note 
he  had  given  Kreiter  a  nonnegotinble  note. 
This  note  Kreiter  assigned  to  Bomberger, 
who  brought  suit  upon  it  on  January  25,  1872. 
On  April  6,  1872,  Judgment  was  recovered 
against  Relst  as  lndorser  of  Kreiter,  and  it 
was  held  that  on  August  30,  1873,  on  the 
trial  of  the  suit  brought  by  Bomberger,  Relst 
could  set  off  the  amount  of  the  judgment  re- 
covered against  blm  as  Kreiter's  lndorser. 
This  court  said:  "As  soon  as  the  note  was 
protested,  June  10,  1871,  and  Reist's  liability 
as  lndorser  became  fixed  and  absolute,  be 
was  entitled  to  call  upon  the  maker  to  exon- 
erate him  from  such  liability,  and  that  even 
before  demand  was  made  upon  him  for  pay- 
ment Beaver  v.  Beaver,  11  Harris,  167.  His 
right  of  set-off,  as  against  any  claim  Kreiter 
had  against  him,  may  be  said  to  have  orig- 
inated from  this  period." 

The  set-off  allowed  by  the  court  in  this  case 
was  an  equitable  one,  and  even  if  it  may  not 
have  been  technically  within  our  defalcation 
act,  it  was  a  good  defense  in  our  courts,  ad- 
ministering equity  under  common-law  pro- 
ceedings. As  to  this  It  Is  said  In  HIbert  v. 
Lang,  165  Pa.  439,  30  Atl.  1004:  "In  general, 
In  order  to  support  a  set-off  there  must  be 
cross-demands  between  the  same  parties  and 
In  the  same  rights  such  as  would  sustain  mu- 
tual actions  against  each  other ;  yet  wherev- 
er there  Is  the  practicability  of  avoiding 
circuity  of  action  and  needless  costs,  with 
safety  and  convenience  to  all  parties  (Gibson, 
C.  J.,  in  Tustln  v.  Cameron,  5  Whart  [Pa.] 
379),  or  where  there  is  a  special  equity  to  be 
subserved,  and  no  equity  of  third  parties  to 
be  injured,  a  setoff  will  be  allowed  upon 
equitable  principles,  though  the  case  does  not 
come  within  the  language  of  the  statute." 

What  John  W.  Craighead  or  bis  personal 
representatives  could  have  set  up  as  a  de- 
fense if  the  suit  on  the  notes  bad  been 
brought  by  R  R  Craighead  &  Bro.  clearly 
could  be  set  up  In  a  suit  by  the  assignee  of 
these  notes,  for  they  were  taken  by  John  A 
Craighead  subject  to  any  defense  the  maker 
might  have  had  against  the  original  holders 
at  the  time  they  were  assigned.    They  were 
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all  under  seal  and  overdue.  The  stipulation 
of  the  parties,  as  properly  construed  by  the 
court,  having  been  that  the  question  of  the 
liability  of  John  W.  Craighead's  estate  to  the 
plaintiff,  In  view  of  his  liability  to  the 
Farmers'  Trust  Company  as  indorser  on  the 
notes  of  R.  R.  Craighead  ft  Bro.,  should  be 
raised  and  passed  upon,  without  regard  to 
the  pleadings,  the  only  possible  conclusion,  In 
the  light  of  all  the  authorities,  was  reached 
by  the  learned  trial  judge. 

The  assignments  of  error  axe  overruled,  and 
the  judgment  Is  affirmed. 


(75  N.  J.  U  410) 

MILLVILLE  IMP.  CO.  v.  PITMAN,  GLASS- 
BORO ft  CLAYTON  GAS  CO.  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Gas  —  Organization   or   Corpobatiohs  — 
"Towns." 

The  word  "town,"  in  the  supplement  to  the 
act  to  authorize  the  formation  of  gaslight  cor- 
porations, and  regulate  the  same,  approved 
March  14,  1879  (P.  L.  1879,  p.  316;  Gen.  St 
p.  1613,  $  30),  is  used  in  its  generic  sense,  and 
Includes  townships. 

2.  Same—  "Nkighbobing." 

The  word  "neighboring,"  in  Act  March  14, 
1879  (P.  L.  1879,  p.  316;  Gen.  St.  p.  1613,1 
30),  is  sufficiently  extensive  in  Its  meaning  to 
make  the  act  applicable  to  municipalities  in  the 
same  connty  to  which  gas  may  conveniently  be 
conveyed  from  a  central  plant 
&  Samb. 

An  ordinance  granting  the  right  to  trans- 
mit gas  to  other  municipalities  is  not  bad  be- 
cause it  fails  to  limit  the  right  to  those  mu- 
nicipalities in  whch  the  gas  company  has  law- 
ful authorty  to  lay  or  maintain  pipes  for  the 
distribution  of  gas. 
4.  Statutes— Special  Acts. 

The  supplement  to  the  act  to  authorize  the 

formation  of  gaslight  corporations,  and  regulate 

the  same,  approved  March  14.  1879  (P.  L.  1879, 

p.  316;  Gen.  St  p.  1613,  §  30),  is  constitutional. 

(Syllabus  by  the  Court) 

Certiorari  by  the  Mlllvllle  Improvement 
Company  against  the  Pitman,  Glassboro  ft 
Clayton  Gas  Company  and  others  to  review 
an  ordinance.    Affirmed. 

Argued  June  term,  1907,  before  GARRI- 
SON and  SWAYZBS,  JJ. 

Louis  H.  Miller  and  Gasklll  &  Gasklll,  for 
prosecutor.  French  &  Richards,  for  defend- 
ants. 

8WAYZB,  J.  The  question  involved  is  the 
validity  of  an  ordinance  of  Franklin  town- 
ship granting  permission  to  the  Pitman, 
Glassboro  ft  Clayton  Gas  Company  to  lay 
pipes  in  certain  streets  and  roads  of  the 
township.  The  authority  of  the  gas  com- 
pany is  found  in  the  supplement  of  March  14, 
1879,  to  the  gas  company  act  of  1876  (P.  L. 
1879,  p.  316;  Gen.  St  p.  1613,  |  30).  It  au- 
thorizes the  company  to  extend  its  main 
pipes  to  any  neighboring  city,  town,  or  vil- 
lage wherein  no  gas  company  already  exists. 

It  is  objected  that  this  act  does  not  author- 
ise an  extension  of  mains  Into  a  township, 


as  distinguished  from  a  city,  town,  or  vll 
lage,  and  that  the  words  of  the  act  point  to 
incorporated  places,  or  at  least  to  compact 
settlements,  and  not  to  rural  communities. 

The  word  "town"  has  sometimes  been  giv- 
en a  much  broader  construction,  notably  in 
construing  the  clause  of  the  Constitution  for- 
bidding special  legislation  for  the  Internal 
affairs  of  towns  and  counties.  Pell  v.  New- 
ark, 40  N.  J.  Law,  600.  In  other  cases,  a 
more  restricted  meaning  has  been  adopted. 
In  Stout  v.  Glen  Ridge,  59  N.  J.  Law,  201,  35 
Atl.  913,  it  was  held  to  mean  municipalities 
above  the  grade  of  townships  and  below  that 
of  cities,  and  in  Hermann  r.  Guttenberg,  63 
N.  J.  Law,  616,  44  Atl.  758,  incorporated 
towns  only.  Where  a  word  Is  used  with 
such  different  meanings,  Its  signification  In  a 
particular  statute  must  be  determined  In 
view  of  the  object  of  the  statute  and  the  con- 
text In  the  present  case,  It  may  well  be 
argued  that  a  supply  of  gas  was  likely  at 
the  time  of  the  passage  of  the  acts  of  1876 
and  1879  to  be  required  only  In  compactly 
settled  communities,  but  the  force  of  this 
argument  is  destroyed  by  the  language  used 
In  this  very  act,  for  the  proviso  requires  the 
consent  of  the  common  council,  township 
committee,  or  municipal  authority  of  such 
neighboring  city,  town,  or  village.  The  words 
"township  committee"  would  be  very  Inap- 
propriate unless  "town"  was  UBed  In  its  gen- 
eric sense.  And  by  the  supplement  of  March 
28,  1891  (P.  L.  1891,  p.  271;  Gen.  St  p.  1613, 
{  32),  and  the  amendment  of  1897  (P.  L.  1897, 
p.  202),  the  Legislature  recognized  the  fact 
that  gas  companies  organized  under  the  act 
might  he  operating  In  townships  and  bor- 
oughs, and  empowered  such  companies  to 
mortgage  their  property.  This  amounted  to 
a  legislative  definition  of  the  word  broad 
enough  to  cover  townships. 

It  is,  however,  said  that  the  township  of 
Clayton  Is  not  a  neighboring  town,  and  the 
word  "neighboring"  Is  likened  to  the  word 
"vicinity"  in  Madison  v.  Morrlstown  Gas- 
light Co.,  65  N.  J.  Bq.  356,  54  Atl.  439.  The 
language  of  the  charter  In  that  case  was 
very  different  It  gave  the  company  power 
to  supply  gas  in  Morrlstown  and  its  vicinity. 
The  construction  adopted  by  the  Court  of 
Errors  and  Appeals  was  based  upon  the  fact 
that  Madison  was  In  the  bounds  of  an  Inde- 
pendent municipality.  That  construction  is 
not  permissible  In  the  present  case,  for  by 
the  very  terms  of  the  act  the  company  may 
extend  Its  mains  to  other  municipalities. 
The  word  "neighboring"  is  one  of  an  indefi- 
nite meaning,  as  may  be  seen  from  the  cases 
cited  in  21  Am.  ft  Bug.  Bncycl.  528,  In  some 
of  which  a  narrow,  and  in  others  a  broad, 
signification  was  favored.  Its  meaning  must 
depend  upon  the  circumstances  and  the  sub- 
ject-matter with  which  we  have  to  deal. 
With  the  Improvement  in  means  of  commu- 
nication, municipalities  which  were  remote 
become  in  a  fair  sense  neighboring  munic- 
ipalities.   In  a  commodity  which  may  be  dls- 
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tributed  as  readily  and  as  advantageously 
as  gas,  we  are  unwilling  to  limit  it  to  ad- 
Joining  municipalities.  We  think  it  may  at 
least  be  held  to  be  broad  enough  to  Include 
municipalities  within  the  same  county  to 
which  gas  may  conveniently  be  conveyed 
from  a  central  plant  That  suffices  for  the 
present  case. 

The  next  objection  is  that  the  ordinance 
purports  to  grant  the  right  to  transmit  gas 
to  other  municipalities  without  limiting 
those  municipalities  to  those  in  which  the 
company  has  lawful  authority  to  lay  or 
maintain  pipes  for  the  distribution  of  gas 
pursuant  to  the  act  of  1903  (P.  L  1903,  p. 
359).  This  objection  seems  rather  fanciful. 
It  would  obviously  be  Impossible  for  the  com- 
pany to  avail  itself  of  the  permission  to 
transmit  gas  except  to  municipalities  In  which 
it  had  lawful  authority  to  lay  or  maintain 
pipes. 

We  think  the  objection  that  the  streets 
are  not  specified  with  precision  is  not  found- 
ed in  fact  The  description  of  the  road  as 
being  within  the  named  villages  seems  to  us 
sufficient  to  comply  with  the  statute,  with- 
out setting  forth  specific  beginning  and  end- 
ing points. 

The  only  other  objection  that  seems  to  re- 
quire discussion  is  that  the  act  of  1879  is  un- 
constitutional. It  is,  of  course,  now  settled, 
by  the  decision  In  Hermann  v.  Guttenberg, 
that  cities,  towns,  and  villages  are  constitu- 
tional classes,  and  the  argument  that  the 
act  is  special,  because  limited  to  those  munic- 
ipalities, is  without  merit 

It  Is  also  argued  that  the  act  of  1879  is 
special  because  it  applies  only  to  gas  com- 
panies with  special  charters  and  gas  com- 
panies organized  under  the  general  act  and 
does  not  apply  to  gas  companies  organized 
under  the  act  of  February  17,  1881,  Incorpo- 
rating the  purchasers  of  property  under  ju- 
dicial sales  of  the  property  of  various  corpora- 
tions, Including  gas  companies.  P.  L.  1881, 
p.  33;  Gen.  St  p.  3694,  §  34.  The  act  of  1879 
included  all  gas  companies  then  existing  un- 
der special  chapter  or  the  general  law,  and  all 
to  be  thereafter  organized  under  the  general 
law.  Since  the  constitutional  amendments  of 
1875  were  then  in  force,  no  other  mode  of  in- 
corporation could  have  been  thought  of,  and 
the  act  was  evidently  meant  to  reach  all  pos- 
.  slble  cases.  It  is  difficult  to  see  how  an  act 
genera]  at  the  time  of  its  enactment  could  be 
made  special  by  an  act  passed  two  years 
later.  It  would  be  reasonable  to  hold  that 
if  there  were  a  constitutional  defect,  it  was 
In  the  later  act;  but  an  examination  of  the 
act  of  1881  shows  that  the  argument  Is  with- 
out foundation,  for  that  act  confers  upon  the 
new  corporation  all  the  rights,  powers.  Im- 
munities, privileges,  and  franchises  of  the 
corporation  to  which  It  succeeds,  and  among 
these.  In  the  case  of  gas  companies,  are,  of 
course,  included  those  conferred  by  the  act 
of  1879. 

It  is  further  argued  that  the  act  of  1879 


grants  a  special  privilege  to  gas  companies 
already  existing  since  it  protects  them 
against  the  competition  of  gas  companies  of 
other  municipalities  which  are  not  permitted 
by  the  act  of  1879  to  extend  their  mains  to 
a  municipality  where  a  gas  company  already 
exists.  In  fact  however,  existing  gas  com- 
panies derive  no  privilege  whatever  directly 
from  the  act  The  only  benefit  is  that  which 
comes  indirectly,  because  other  companies 
are  not  permitted  to  extend  mains  into  their 
territory.  But  it  is  the  same  sort  of  indi- 
rect benefit  that  would  inure  if  the  Legisla- 
ture allowed  a  gas  company  to  extend  Its 
mains  only  into  adjoining  municipalities 
(since  that  would  protect  from  competition 
gas  companies  in  municipalities  which  did  not 
immediately  adjoin)  or  repealed  all  laws  for 
the  incorporation  of  new  gas  companies 
(since  that  would  give  a  monopoly  to  those 
already  established).  No  reason  is  suggest- 
ed why  the  Legislature,  In  authorizing  gas 
companies  to  extend  their  mains,  may  not 
limit  the  field  to  which  they  are  allowed  to 
extend,  and,  indeed,  such  a  limitation  of  the 
privileges  granted  Is  most  proper.  The  Con- 
stitution does  not  require  that  the  Legisla- 
ture shall  pass  acts  so  drawn  as  to  promote 
widespread  competition.  The  privileges  to 
be  granted  to  new  companies  are  left  to  the 
judgment  of  the  Legislature,  which  may  put 
such  restrictions  upon  the  privileges  granted 
as  seem  to  it  best  There  is,  moreover,  a 
natural  distinction  between  communities  al~ 
ready  supplied  with  gas  and  those  not  so 
supplied,  which  makes  it  proper  to  legislate 
for  the  latter  alone  when  the  matter  Involved 
Is  the  gas  supply. 

The  limitation  In  the  act  of  1879  to  gas 
companies  already  existing  refers,  of  course, 
to  gas  companies  which  may  exist  at  any 
time,  not  merely  at  the  date  of  the  passage 
of  the  act  Wood  v.  Atlantic  City,  56  N.  J. 
Law,  232,  28  Atl.  427. 

The  last  objection  to  the  act  of  1879  is 
that  by  its  second  section  it  gives  the  gas 
company,  which  has  obtained  the  necessary 
permission,  the  same  rights  and  privileges  of 
laying  gas  mains  and  the  like  in  the  neigh- 
boring municipalities  which  it  has  under 
its  original  organization  In  the  municipality 
where  it  was  originally  located.  Stress  Is 
laid  upon  the  words  "and  the  like,"  and  the 
argument  is  that  there  are,  doubtless,  corpo- 
rations with  special  charters  authorizing 
them  not  only  to  distribute  gas,  but  also  to 
supply  water  or  have  other  peculiar  powers. 
No  instance  of  the  kind  is  cited  to  us,  and  it 
may  well  be  doubted  whether  such  a  corpora- 
tion would  come  within  the  definition  of  a 
gas  company  In  the  act  of  1879.  If  such, 
however,  be  the  case,  we  think  authority  to- 
lay  gas  mains  and  the  like  would  not  em- 
brace water  pipes  or  other  pipe  lines.  The 
words  "and  the  like"  refer  to  the  word 
"mains,"  and  the  authority  is  to  lay  gas 
mains  and  gas  pipes  similar  to  mains,  which 
may,  perhaps,  in  analogy  to  sewers,  be  call- 
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ed  "laterals".  That  would  seem  the  natural 
construction  of  the  words  in  a  supplement  to 
an  act  the  title  of  which  is  "An  act  to  au- 
thorize the  formation  of  gaslight  corpora- 
tions and  regulate  the  same." 

If,  however,  the  broader  meaning  be  given 
to  the  words,  we  see  no  difficulty  in  regard- 
ing section  2  of  the  act  of  1870  as  severable 
from  section  1. 

The  ordinance  should  be  affirmed,  with 
costs. 

(73  N.  J.  B.  223) 

LOGAN  v.  FLATTAU. 

(Court  of  Chancery  of  New  Jersey.    Oct  4, 
1907.)    . 

1.  Injunction— Restraining  Action  at  Law 
—Propriety. 

Injunction  to  restrain  an  action  at  law 
will  lie  where  the  subject-matter  thereof  has 
been  considered  by  the  chancery  court,  and  .the 
same  issues  determined  against  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {§  24-26.] 

2.  judomknt  —  conclusiveness  —  dismissal 
of  Bill  fob  Specific  Pebfobmanoe. 

Defendant's  bill  for  specific  performance  of 
a  contract  to  sell  land,  upon  which  he  had  made 
a  payment,  was  dismissed  because  it  exhibited 
the  vendor's  inability  to  perform,  and  the  vendee 
not  presenting  a  case  justifying  award  of  dam- 
ages for  the  breach  of  the  contract  Held,  that 
the  decree  does  not  estop  him  from  rescinding 
the  contract  and  recovering  the  payment,  since 
the  court  in  the  first  suit  was  without  jurisdic- 
tion to  pass  upon  such  matter,  and  injunction 
will  not  lie  to  restrain  a  suit  to  recover  the 
same. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  I  1165.  ] 

3.  Specific  Performance— Hight  to  Recov- 
eb  Payment. 

A  prayer  for  general  relief  in  a  specific 
performance  suit  does  not  authorize  a  decree  for 
the  repayment  of  money  paid  when  the  contract 
was  signed,  because  there  is  an  adequate  remedy 
at  law  to  recover  the  payment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {{  6,  8.] 

Bill  for  injunction  to  restrain  a  suit  at 
law  by  Annie  E.  Logan  against  William  H. 
Flattau.    Order  to  show  cause  dismissed. 

See  65  Atl.  714, 

J.  F.  Tatem,  for  complainant  J.  W.  Slo- 
cum,  for  defendant 

BERGEN,  V.  C.  This  application  for  a 
preliminary  injunction  restraining  a  suit  at 
law  is  based  upon  the  claim  that  the  subject- 
matter  of  the  action  at  law  has  been  under 
the  consideration  of  this  court,  and  the  same 
Issues  determined  against  the  defendant  If 
this  be  true,  the  complainant  is  entitled  to 
the  relief  sought  Putnam  v.  Clark,  34  N.  J. 
Eq.  532. 

The  facts  are  as  follows:  Complainant 
agreed  to  sell,  and  defendant  to  buy,  certain 
real  estate.  At  the  time  a  written  contract 
expressing  the  agreement  was  executed,  de- 
fendant paid  complainant  $1,500,  on  account 
of  the  purchase  price.  On  the  day  fixed  for 
completing  the  contract  the  parties  met  and 


complainant  stated  that  she  was  unable  to 
convey  the  title  she  had  contracted  for,  be- 
cause there  were  incumbrances  on  her  land 
which  she  could  not  remove.  Without  seek- 
ing to  rescind  the  contract  and  recover  the 
payment  made  on  account  thereof,  defendant 
filed  his  bill  of  complaint  in  this  court  for 
the  specific  performance  of  the  agreement 
stating  facts  which  disclosed  that  the  ven- 
dor could  not  perform  her  contract  The  bill 
contained  a  prayer  for  specific  performance 
and  for  general  relief,  but,  as  it  exhibited  the 
Inability  of  the  vendor  to  perform  and  the 
consequent  futility  of  a  decree  for  specific 
performance,  it  was  after  demurrer  dismiss- 
ed. The  complainant  now  insists  that  the 
court  had  the  power,  under  the  prayer  for 
general  relief,  to  award  compensation  by  way 
of  damages,  and  it  must  be  assumed  that 
that  question  was  passed  upon;  that  as  the 
defendant  elected  to  waive  the  rescission  of 
the  contract  and  stand  upon  his  right  to 
performance,  In  default  of  which,  as  now 
urged,  he  was  entitled  under  the  pleadings 
to  damages,  he  has  had  bis  day  In  court, 
and  is  estopped,  by  the  decree  of  dismissal, 
from  now  rescinding  the  contract  and  recov- 
ering his  deposit 

The  difficulty  which  confronts  the  com- 
plainant is  that  In  the  original  cause  the 
court  was  without  jurisdiction  to  pass  upon 
the  subject-matter  of  the  present  action  at 
law,  for,  as  soon  as  the  bill  of  complaint  was 
exhibited,  it  appeared  that  prior  to-  the  filing 
thereof  the  complainant  therein  knew  that 
specific  performance  was  Impossible,  and  the 
bill  could  not  have  been  filed  with  an  honest 
expectation  that  specific  performance  could 
be  awarded.  If,  when  the  bill  for  specific 
performance  was  filed,  complainant  had  no 
knowledge  of  the  infirmity  in  the  vendor's 
title,  equity  could  give  the  complainant  relief 
in  the  form  of  compensation,  provided  he  bad 
instituted  the  proceeding  with  an  honest  hope 
and  expectation  of  obtaining  a  specific  per- 
formance. Borden  v.  Curtis,  48  N.  J.  Eq. 
120,  21  Atl.  472.  But  when  tbe  bill  was 
filed  in  tbe  cause  for  specific  performance, 
the  complainant  knew  that  specific  perform- 
ance was  impossible,  and  that  he  could  not 
present  a  case  justifying  a  court  of  equity  in 
making  compensation  by  way  of  damages  for 
the  breach  of  the  contract  to  convey,  and  a 
condition  was  thus  disclosed  in  which  equity 
would  not  assume  jurisdiction,  and  there- 
fore when  the  bill  was  dismissed  the  ques- 
tion of  the  waiver  of  tbe  right  either  of 
rescission  or  damages  for  the  breach  of  the 
contract  was  not  an  Issue  adjudicated.  Nor 
Is  there  any  force  in  the  argument  that 
under  the  prayer  for  general  relief,  the  court 
could  have  decreed  the  repayment  of  the 
money  paid  when  the  contract  was  signed, 
because  the  party  seeking  such  recovery  has 
an  adequate  remedy  at  law.  Welsh  v.  Bay- 
and,  21  N.  J.  Eq.  186. 

The  order  to  show  cause  will  be  dismiss- 
ed, with  costs. 
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HEINE?  et  al.  r.  NOLAN 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Navigable  Waters— Riparian  Rights. 

Under  the  common  law,  if  the  owner  of 
land  bounded  by  the  shore  upon  tide  water  make 
improvements  upon  or  reclaim  the  shore  adjoin- 
ing his  lands,  the  part  of  the  shore  so  improved 
or  reclaimed  belongs  to  him,  and  cannot  be 
granted  by  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  37,  Navigable  Waters,  §  245.] 

2.  Ejectment— Evidence. 

In  ejectment  involving  land  formerly  under 
tide  water,  a  part  of  the  bed  of  a  creek,  it  was 
error  to  reject  defendant's  offer  to  prove  that  he 
reclaimed  the  land  prior  to  the  repeal,  by  Act 
March  20.  1891,  of  Wharf  Act  March  18,  1851, 
f§  1,  11  (P.  L.  pp.  335,  338),  authorizing  ripari- 
an owners  to  acquire  title  to  the  low-water  mark 
by  improving  the  shore,  though  he  did  not  prove 
where  the  low-water  mark  was;  the  court  re- 
jecting the  proof  on  the  ground  that  title  could 
not  be  acquired  by  reclamation  but  only  by 
grant. 
S.  Save— Low -Water  Mare. 

Where  in  ejectment  the  location  of  a  low- 
water  mark  of  tide  water  on  the  easterly  side 
of  a  creek  is  involved.  It  cannot  be  assumed 
without  proof  that  that  mark  was  not  west  of 
the  center  line  of  the  creek,  since  one  bank  may 
have  fallen  sheer,  and  the  other  have  been  a 
shoal  very  nearly  the  whole  width  of  the  creek. 

Error  to  Circuit  Court,  Hudson  County; 
Vail,  Judge. 

Ejectment  by  Mary  M.  Heiney  and  others 
against  Andrew  Nolan.  From  a  judgment  for 
plaintiffs,  defendant  brings  error.  Reversed 
and  remitted  for  new  trial. 

Argued  February  term,  1907,  before  GAR- 
RISON,  SWAYZB,  and  TRENOHARD,   JJ. 

John  Milton,  for  plaintiff  In  error.  William 
B.  Ollmore,  for  defendant  In  error. 

SWAYZE,  J.  This  Is  an  action  of  eject- 
ment. The  defendant  has  erected  a  building, 
part  of  which  Is  upon  the  land  claimed  by 
the  plaintiff.  The  land  was  formerly  under 
tide  water,  a  part  of  the  bed  of  Mill  creek. 
The  plaintiff  claims  under  a  grant  from  the 
riparian  commissioners  dated  January  11, 
1906.  The  defendant  claims  a  title  by  adverse 
possession  as  against  the  state,  and  also  by 
reason  of  his  having  reclaimed  the  locus 
prior  to  1891,  under  the  wharf  act  of  1851 
(P.  L.  p.  335;  Gen.  St  p.  3753).  The  trial 
court  overruled  both  of  the  defendant's 
claims;  that  of  adverse  possession  upon  the 
ground  that  the  statute  of  limitations  does 
not  run  against  the  state,  and  that  of  rec- 
lamation upon  the  ground  that  no  one  could 
acquire  title  except  by  grant  from  the  ripa- 
rian commissioners. 

The  first  question  is  difficult  and  Important 
and  ought  not  to  be  decided  until  after  a 
more  thorough  discussion  than  that  with 
which  we  have  been  favored.  As  we  think 
the  judgment  must  be  reversed,  it  may  not 
however,  be  amiss  to  suggest  some  of  the 
difficulties  that  arise,  so  that  they  may  be 
present  to  the  minds  of  counsel  upon  the 
retrial. 


The  first  question  Is  whether  section  20  of 
the  act  for  the  limitation  of  actions  (Gen. 
St.  p.  1978,  pi.  27),  which  applies  in  terms  to 
the  lands  of  the  state,  Is  applicable  to  lands 
under  tide  water,  which  may  be  granted  by 
the  state  In  fee  and  are  not  merely  held  In 
trust  for  the  purposes  of  public  navigation. 
Illinois  Central  R.  R.  v.  People  of  Illinois, 
146  U.  S.  887,  13  Sup.  Ct.  110,  36  L.  Ed.  1018. 
If  so,  can  a  title  by  adverse  possession  be 
acquired  since  the  passage  of  the  act  of  1891 
(Gen.  St.  p.  2795,  pi.  43),  which  enacts  that  no 
occupation  or  reclamation  of  land  under 
water,  without  legislative  act  or  revocable 
license,  shall  divest  the  title  of  the  state,  or 
confer  any  rights  upon  the  party  who  has  re- 
claimed or  who  is  in  possession  of  the  same? 

If  the  statutes  permit  a  title  to  land  under 
tide  water  to  be  acquired  by  adverse  posses- 
sion, the  further  question  arises  whether  a 
valid  title  can  be  so  acquired  In  view  of  the 
constitutional  provision  as  to  the  fund  for 
the  support  of  free  schools,  and  the  statutory 
appropriation  of  the  Income  from  the  riparian 
lands  to  that  purpose.  Henderson  v.  Atlantic 
City,  64  N.  J.  Eq.  583.  54  Atl.  533. 

It  Is  not  now  necessary  to  pass  upon  these 
questions,  since  we  think  the  trial  judge 
erred  in  rejecting  the  defendant's  offer  to 
prove  that  he  had  reclaimed  the  land  prior 
to  the  repeal  of  the  wharf  act  in  1891.  By 
the  common  law  of  this  state,  if  the  owner 
of  land  bounded  by  the  shore  upon  tide  water 
make  improvements  upon  or  reclaim  the 
shore  adjoining  his  lands,  the  part  of  the 
shore  so  improved  or  reclaimed  belongs  to 
him,  and  cannot  be  granted  by  the  state. 
Gough  v.  Bell,  22  N.  J.  Law,  441;  Bell  v. 
Gough,  23  N.  J.  Law,  624.  The  subject  was 
regulated  by  the  act  of  March  18,  1851,  com- 
monly referred  to  as  the  "Wharf  Act"  Ameri- 
can Dock  &  Improvement  Co.  v.  Trustees  of 
Public  Schools,  39  N.  J.  Eq.  409,  413.  Sec- 
tion 1  authorizes  the  riparian  owner  to  Im- 
prove the  shore  and  to  appropriate  the  'same 
to  his  own  exclusive  use.  The  act  defines  the 
shore  as  the  land  between  the  limits  of  or- 
dinary high  and  low  water.  Section  11.  Sec- 
tion 2,  which  authorizes  docks,  wharves,  and 
piers  beyond  the  limits  of  ordinary  low  wa- 
ter, has  no  bearing  upon  the  present  case, 
since  the  Improvements  were  neither  dock, 
wharf,  nor  pier,  and  for  the  further  reason 
that  there  was  no  offer  to  show  that  the 
license  required  by  section  3  of  the  act  had 
been  .obtained.  This  act  was  repealed  by  the 
act  of  March  20,  1891,  but  the  repeal  was  not 
to  be  construed  to  restore  any  supposed 
rights,  usage,  or  local  common  law. 

Under  the  law  as  It  stood  prior  to  1891, 
the  defendant  could  acquire  title  as  far  as  the 
low-water  mark  by  improving  the  shore. 
Counsel  for  the  plaintiff  below  assumes,  with- 
out proof,  that  low-water  mark  on  the  east- 
erly side  of  Mill  creek,  which  was  where  the 
defendant's  land  lay,  could  not  be  to  the 
west  of  the  center  line  of  the  creek,  and  that 


Digitized  by 


Google 


N.  J.)      MAYOR,  ETC,  OF  NEWARK  r.  CENTRAL  R.  CO.  OP  NEW  JERSEY.      1009 


any  Improvements  made  by  the  defendant  to 
the  west  of  that  center  line  must  have  been 
beyond  low-water  mark,  and  hence  unauthor- 
ized. This  assumption  Is  not  justified  by  the 
evidence  or  without  evidence.  The  line  of 
low  water  on  either  side  must  depend  upon 
the  conformation  of  the  bed  of  the  creek. 
The  bank  on  the  west  side  may  have  fallen 
off  sheer,  and  that  on  the  east  side  have  been 
shoal  for  very  nearly  the  whole  width  of  the 
creek,  so  that  the  shore  line  on  the  west  may 
have  been  the  same  at  high  and  low  water, 
and  the  shore  line  on  the  east  may  have  va- 
ried many  feet. 

AH  that  the  testimony  shows  as  to  the  char- 
acter of  Mill  creek  or  the  conformation  of  its 
bed  or  its  shores  is  the  width  from  bank  to 
bank,  but  that  does  not  enable  us  to  Judge 
where  low-water  mark  was.  For  aught  we 
know,  that  may  have  been  to  the  west  of  the 
locus  in  quo,  and,  If  so,  the  offer  of  the  de- 
fendant should  not  have  been  overruled. 
Even  If  the  burden  was  upon  the  defendant 
to  prove  where  low-water  mark  was,  the 
Judge  was  not  Justified  in  rejecting  the  evi- 
dence as  he  did.  His  rejection  was  upon  the 
ground  that  title  could  not  be  acquired  by 
reclamation,  but  only  by  grant,  and  it  was 
quite  useless,  in  view  of  the  otheif  proofs, 
under  that  ruling,  for  the  defendant  to  offer 
specific  proof  as  to  the  location  of  low-water 
mark. 

For  this  error  the  judgment  must  be  re- 
versed, and  the  record  remitted  for  a  new 
trial 


(BN.J.I  «9) 
MAYOR   AND   COMMON   COUNCIL  OF 
NEWARK  v.  CENTRAL  R.  CO. 
OF  NEW  JERSEY. 

(Court  of  Chancery  of  New  Jersey.    Oct  24, 
1007.) 

1.  Railroads  —  Street  Crossings  —  Change 
of  Grade— Chancery  Jurisdiction. 

A  conrt  of  chancery  may  compel  railroad 
companies,  whose  roads  cross  streets  at  grade 
and  whose  charters  contain  appropriate  provi- 
sions, to  elevate  or  depress  their  tracks,  or  the 
highways  crossing  them. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  41,  Railroads,  gg  293-295.] 

2.  Sake. 

Railroads  whose  tracks  have  been  laid  at 
grade  over  streets  are  lawful  structures,  and 
the  company  cannot  be  compelled  to  elevate 
or  depress  the  tracks,  unless  by  reason  of  some 
peculiarity  they  have  become  especially  danger- 
ous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  gg  291-296.] 

8.  Saute. 

Where  a  road  in  the  outskirts  of  a  city  had 
never  been  laid  out  or  improved,  but  was  only  a 
way  over  which  farmers  had  carted  salt  hay 
from  the  meadows,  and  was  being  presently 
used  chiefly  by  the  employes  of  one  or  two  fac- 
tories, and  was  not  within  the  lines  of  any  con- 
templated street,  but  crossed  defendant's  rail- 
road diagonally  and  was  only  two  feet  above 
high  water,  the  railroad  could  not  be  compelled 
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to  construct  a  viaduct  over  the  road  at  an  ex- 
pense of  from  $17,000  to  $40,000  to  supplant 
the  grade  crossing. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  gg  293-293.] 

4.  Same— Statutes. 

P.  L.  1903,  p.  659,  g  26,  makes  it  the  duty 
of  every  railroad  company  to  construct  and  keep 
in  repair  bridges  and  passages  over,  under,  and 
across  the  railroad  and  right  of  way  where  any 
public  or  other  road,  street  or  avenue  shall 
cross  the  same;  and  section  27  declares  that 
where  any  railroad  shall  cross  any  street  or 
highway  in  any  city,  it  shall  be  either  below  or 
above  the  grade  thereof.  Held,  that  such  sec- 
tions were  not  repugnant  as  section  26  referred 
to  railroads  already  laid  in  a  street,  while  sec- 
tion 27  related  to  railroads  to  be  laid,  and  not 
to  the  laying  of  additional  tracks. 

5.  Same— Additional  Tracks— Crossings. 

A  railroad  already  had  three  tracks  over 
a  road  crossing  In  the  outskirts  of  a  city  tribu- 
tary to  a  freightyard  and  a  manufacturer's' 
branch.  Freight  cars  were  switched  from  the 
yard  onto  the  main  tracks,  and  from  those  to 
the  branch.  One  hundred  nassenger  trains  and 
20  freight  trains  passed  over  the  tracks  daily, 
and  the  company  desired  to  lay  an  additional 
track  over  the  crossing,  on  which  freight  intend- 
ed for  the  branch,  could  be  switched,  instead  of 
switching  it  on  one  of  the  main  tracks.  Held, 
that  such  additional  track  should  be  allowed  as 
conducive  to  safety,  rather  than  to  impede  travel 
over  the  crossing. 

6.  Save. 

A  railroad  company  was  not  entitled  to 
construct  additional  tracks  to  those  already 
crossing  a  street  at  grade  in  order  to  facilitate 
access  to  its  freightyard,  as  such  tracks  would, 
impede  the  passage  of  carriages,  horses,  and 
cattle  over  the  crossing,  which  was  prohibited  by 
the  company's  charter. 

Suit  by  the  mayor  and  common  council  of 
Newark  against  the  Central  Railroad  Com- 
pany of  New  Jersey,  to  enjoin  defendant  from 
laying  at  grade  over  Plum  Point  Lane  cross- 
ing three  tracks  in  addition  to  the  three  al- 
ready there,  and  to  compel  the  railroad  to 
cross  such  lane  in  some  other  manner  than 
at  grade.  Decree  for  complainant  for  a  por- 
tion only  of  the  relief  demanded. 

Joseph  Conlt  for  complainant  George 
Holmes  and  Francis  Child,  for  defendant 


STEVENS,  V.  O.  The  bill  is  filed,  prima- 
rily, to  enjoin  the  defendant  company  from 
laying  down  at  grade  over  Plum  Point  Lane 
crossing  three  tracks,  In  addition  to  the  three 
already  there,  and,  secondarily,  by  mandatory 
Injunction,  to  compel  the  railroad  to  cross 
Plum  Point  Lane  in  some  other  manner  than 
at  grada  Under  the  recent  decision  of  the 
chancellor  In  the  case  of  Newark  v.  Erie 
Railroad  Company  (not  yet  officially  reported) 
68  Atl  — ,  there  can  be  no  doubt  that  the 
Court  of  Chancery  may  compel  railroad  com- 
panies, whose  roads  cross  streets  at  grade  and 
whose  charters  contain  provisions  like  those 
of  defendant  to  elevate  or  depress  their 
tracks  or  the  highways  crossing  them.  Under 
that  decision,  the  question  remaining  for  de- 
termination Is  whether,  in  the  given  case,  the 
situation  is  such  that  this  court  should,  in  the 


Digitized  by 


Google 


1010 


87  ATLANTIC  REPORTER. 


(H.J. 


exercise  of  Its  power  to  regulate  conflicting 
casements,  compel  the  change. 

Railroads  whose  tracks  hare  been  laid  at 
grade  are  lawful  structures.  The  Legislature 
has  not,  as  yet,  seen  fit  to  condemn  them. 
If  their  tracks  are  to  be  elevated  or  depressed. 
It  must  be  because  of  some  peculiarity  which 
makes  them  especially  dangerous.  Plum 
Point  Lane  may  be  characterized  as  a  very 
crooked  and  narrow  road  through  the  New- 
ark meadows,  of  varying  and  uncertain  width, 
neither  graded,  flagged,  nor  paved,  which  has 
existed  for  over  100  years.  It  was,  in  times 
past,  used  by  farmers  to  cart  salt  hay.  Now 
it  is  used  chiefly  by  the  employes  of  one  or 
two  factories.  The  evidence  shows  that  on 
an  average  of  100  pedestrians  and  30  or  40 
wagons  cross  It  In  both  directions  every  24 
hours.  The  lane  does  not  appear  on  the 
commissioners'  map,  it  is  not  witbln  the  lines 
of  any  contemplated  street,  and  It  crosses  the 
railroad  diagonally.  It  is  admitted  by  the 
city  that,  if  adopted  as  a  permanent  highway, 
Its  course  will  have  to  be  straightened,  and 
It  will  have  to  be  widened  and  otherwise 
changed.  It  will  cost  the  railroad,  according 
to  the  various  estimates,  from  $17,000  to 
$40,000  to  construct  a  temporary  bridge  or 
viaduct  across  It.  As  the  lane  Itself  is  not 
more  than  two  feet  above  high  water,  the 
other  alternative  Is  an  elevation  of  the  rail- 
road Itself.  This  is  contemplated  In  the  near 
future,  but  not  as  yet  determined  upon.  It 
could  only  be  effected  at  very  great  cost  I 
think  that  the  railroad  company  should  not, 
under  present  conditions,  be  required  to  con- 
struct a  viaduct.  To  compel  It  to  do  so  would 
be  to  apply  to  It  a  much  more  rigorous  rule 
than  is  applied  to  other  railroads  of  this  state 
whose  tracks  cross  country  highways  at  grade 
— highways  that  are  permanently  located  and 
much  more  used  by  the  traveling  public  than 
this  Is.  It  is  urged  on  behalf  of  the  city  that 
the  built-up  portions  of  Newark  are  gradually 
reaching  out  to  this  point,  and  It  Is  admitted 
that  the  city  must  soon  open  one  or  more 
streets  in  this  neighborhood.  When  it  does 
so,  and  when  It  determines  where,  In  this 
particular  locality,  a  street  shall  be  laid  out, 
quite  a  different  problem  will  be  presented. 
It  Is  admitted  by  the  expert,  called  on  behalf 
of  the  city,  that  the  crossing,  as  it  Is  at  pres- 
ent, Is  not  specially  dangerous. 

The  other  question  Is  whether  the  company 
should  be  enjoined  from  laying  three  addi- 
tional tracks  across  the  road.  Section  26  of 
the  general  railroad  act  of  1903  (P.  L.  p.  659) 
makes  It  the  duty  of  every  railroad  company 
"to  construct  and  keep  In  repair  good  and 
sufficient  bridges  and  passages  over,  under, 
and  across  the  railroad  or  right  of  way  where 
any  public  or  other  road,  street,  or  avenue 
shall  cross  the  same."  Section  27  provides 
that,  where  any  railroad  shall  cross-  any  street 
or  highway  in  any  city.  It  shall  be  either 
above  or  below  the  grade  thereof.  There  Is 
no    repugnancy    between    these    provisions. 


Section  26  refers  to  railroads  already  laid 
in  any  street;  section  27,  to  railroads  to  be 
laid,  and  not  to  additional  tracks  to  be  laid. 
Two  decisions  seem  to  me  to  be  specially  ap- 
plicable to  this  branch  of  the  subject  Allen 
v.  Jersey  City,  53  N.  J.  Law,  522,  22  Att  257; 
Newark  v.  D.,  L.  &  W.  R.  R.,  42  N.  J.  Bq. 
196,  7  Att  123.  In  the  first,  It  was  held  by 
the  late  Cbief  Justice  Depne  that  the  Brie 
Railroad  Company  might,  notwithstanding 
the  objection  of  Jersey  City,  lay  an  additional 
track  across  one  of  its  streets  at  grade.  In 
the  other,  it  was  held  by  Vice  Chancellor  Van 
Fleet  that  the  Delaware,  Lackawanna  ft 
Western  Railroad  Company  should  be  enjoin- 
ed from  laying  down  four  tracks  across 
Spring  street.  In  Newark,  in  addition  to  the 
five  tracks  already  there.  These  cases  do  not 
conflict  In  the  first  all  that  appeared  was 
that  the  company  proposed  to  lay  an  addition- 
al track,  under  the  powers  conferred  by  Its 
charter.  It  was  not  shown  that  such  track 
would  deprive  the  public  of  the  convenient 
use  of  the  highway.  In  the  latter  case,  it 
was  so  shown.  It  was  held  that  under  Its 
charter  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company  was  obliged  to  keep 
the  public  highways,  where  they  cross  its  rail- 
road, in  a  condition  fit  for  safe  and  convenient 
use.  If  the  use  of  the  four  tracks.  In  addition 
to  the  five  already  there,  had  been  permitted, 
the  crossing  would  have  ceased  to  be  either 
safe  or  convenient  and  the  Joint  enjoyment 
of  their  respective  easements  by  the  company 
and  the  public  would  have  ceased.  The  com- 
pany's use  would,  for  all  practical  purposes, 
have  been  exclusive.  As  in  the  case  of  the  two 
companies  mentioned,  the  charter  of  the  Cen- 
tral Railroad  Company  gives  the  right  to  lay 
tracks  at  grade,  if  public  travel  "shall  not  be 
Impeded  thereby."  What  this  proviso  means 
was  declared  40  years  ago  by  the  Supreme 
Court.  State  v.  C.  R.  R.  Co.,  32  N.  J.  Law,  221. 
Beasley,  C.  J.,  In  a  passage  that  has  often  been 
quoted,  said:  "The  duty  prescribed  Is  to  keep 
at  all  times  and  under  all  circumstances  the 
public  highways  at  the  point  where  they  cross 
the  railroad  In  a  condition  fit  for  safe  and 
convenient  use."  If  safe  and  convenient  use 
will  not  permit  of  a  grade  crossing,  then  it  Is 
its  duty  to  cross  in  some  other  way.  In  de- 
termining this  question,  however,  the  court 
cannot  start  out  with  the  assumption  that 
all  grade  crossings  are  unsafe;  for  the  Leg- 
islature has  said  otherwise.  The  charter  of 
this  company,  and  the  charters  of  other  com- 
panies, and  the  general  railroad  act  itself,  as 
It  stands  to-day,  contain  an  implied  assertion 
that  grade  crossings  are  or  may  be  safe,  un- 
less some  peculiarity  In  the  situation— for  In- 
stance, a  crowded  thoroughfare,  with  fre- 
quently passing  trains  or  a  multiplicity  of 
tracks— makes  then  unsafe.  It  is  with  these 
distinctions  in  view  that  I  proceed  to  solve 
the  question  here  presented. 

It  appears  that  three  tracks  have  already 
been  laid  over  the  crossing.    The  company 
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desires  to  lay  one  track  more  on  the  north 
side,  and  two  on  the  south.  To  the  north  of 
the  present  tracks,  and  just  west  of  the  lane, 
Is  a  short  road  known  as  the  "Manufacturers' 
Branch."  On  the  south,  and  not  far  distant 
from  the  lane,  Is  "Brill's  Yard,"  where  freight 
Is  classified  for  dally  delivery  to  the  various 
Industries  north  of  the  road.  The  cars  con- 
taining this  freight  are  switched  from  the 
yard  onto  the  main  tracks  and  from  the  main 
tracks  onto  the  Manufacturers'  Road.  There 
pass  along  these  tracks  daily  100  passenger 
trains  and  20  freight  The  speed  of  the  pas- 
senger trains  at  the  crossing  is  from  40  to  60 
miles  an  hour.  The  company  desires  the  pro- 
posed northerly  track  for  the  purpose  of 
switching  freight  Intended  for  the  Manufac- 
turers' Branch  onto  It,  Instead  of  onto  one  of 
the  main  tracks  on  which  the  swiftly  running 
passenger  cars  are  constantly  passing.  It 
seems  to  me  that  it  would  conduce  to  the 
safety  of  the  traveling  public  if  a  track  so 
used  were  laid.  Its  presence  would  not  tend 
to  Increase  or  Impede  travel  over  the  cross- 
ing. It  would  rather  facilitate  It  As  to  the 
two  other  proposed  tracks  on  the  south,  I 
do  not  understand  from  the  evidence  of  the 
company's  engineer  that  they  are  needed  for 
the  passage  of  trains  running  between  Newark 
and  New  York.  I  gather  from  his  evidence 
that  their  chief  use  would  be  as  an  adjunct 
to  or  outlet  from  Brill's  Yard.  He  says,  "You 
cannot  operate  Brill's  Yard  as  It  is  now.  It 
is  a  large  yard,  and  requires  more  facilities. 
You  cannot  separate  It  economically,  unless 
you  have  full  outlets  for  it  across  Plum 
Point  Lane." 

In  view  of  the  situation,  it  would  seem  that 
the  constant  use  of  two  more  tracks  for  yard 
purposes,  Involving,  as  It  would,  the  passage 
across  the  highway  of  a  greater  number  of 
slowly  moving  freight  cars,  and  the  standing 
of  some  of  them  for  a  longer  or  a  shorter 
time  in  such  a  position  as  to  obstruct  the 
view  of  approaching  passenger  trains,  would, 
In  the  words  of  the  company's  charter,  "Im- 
pede the  passage  of  carriages,  horses,  and 
cattle"  over  the  crossing,  and  would  tend  to 
make  Its  use  less  safe  and  convenient  The 
test  at  crossings,  so  far  as  the  courts  are  con- 
cerned, Is  not  economy  of  operation,  but  the 
safety  and  convenience  of  those  who  have  oc- 
casion to  cross.  It  Is  said  that  one  of  the 
tracks  Is  to  be  used  in  connection  with  the 
Bay  Shore  Connecting  Railway,  bnt  it  is  not 
very  clear  on  the  evidence  why  the  third 
track,  already  there,  could  not  be  so  used. 
It  would  seem  that  It  could  be.  unless  desir- 
ed exclusively  for  yard  purposes.  I  think 
that  as  to  these  two  proposed  tracks  the  deci- 
sion in  the  case  of  Newark  v.  Del.,  Lack.  & 
W.  R.  R.  Co.,  supra,  applies,  and  also  In  the 
case  of  Penn.  R.  R.  Co.  v.  Angel,  41  N.  J. 
Eq.  316,  7  Atl.  482,  66  Am.  Rep.  1,  and  that 
an  injunction  should  Issue  to  restrain  laying 
them  at  grade  where  they  cross  Plum  Point 
Lane. 


(76  N.  J.  L.  7U) 

FOX  v.  KINNEAR  PRESSED  RADIATOR 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18, 1907.) 

1.  Mastkb  and  Servant— Injury  to  Servant 

— Defective  Appliances. 

The  plaintiff,  an  employe  of  the  radiator 
company,  was  injured  while  operating  a  die- 
cutting  machine.  He  complained  to  the  fore- 
man that  the  machine  was  out  of  order,  that  the 
safety  clutch  had  slipped,  letting  the  knives 
drop  on  the  die.  He  was  instructed  to  go  back 
to  work,  and  was  told  that  the  machine  would 
be  repaired.     Within  an  hour  after  he  resumed 


work  the  safety  clutch  again  slipped  and  the 
plunger  came  down,  cutting  off  three  fingers. 
The   evidence   of  the   plaintiff   was  that  after 


cutting  each  piece  of  metal,  and  after  the 
knives  had  moved  up,  held  by  the  safety  clutch, 
it  was  necessary  for  him  to  remove,  with  his 
fingers,  the  waste  material  from  the  die  upon 
which  the  cutter  fell ;  that  no  other  means  was 
provided.  There  was  a  conflict  of  testimony. 
Held,  that  the  question  of  negligence  was  for 
the  jury. 

'[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1000,  1001.] 

2.  Same— Pleading — Declaration. 

A  declaration  that  the  knives  of  a  die-cut- 
ting machine  were  defective  did  not  confine  the 
plaintiff's  proof  or  limit  his  cause  of  action  to 
a  defect  in  the  blades,  but  included  a  defect 
in  the  safety  catch,  by  reason  of  which  defect 
the  mechanism  failed  to  hold  the  knives  in 
place  and  until  released  by  the  operator. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant,  $  865.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Herbert  Fox  against  the  Kin- 
near  Pressed  Radiator  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Samuel  Kallsch,  Jr.,  and  Samuel  Kaliscb, 
for  plaintiff  In  error.  Guild,  Lum  &  Tam- 
blyn,  for  defendant  In  error. 

DELL,  J.  The  assignments  of  error  deal 
with  the  refusal  of  the  trial  judge  to  take 
the  case  from  the  Jury  and  direct  a  verdict 
In  favor  of  the  plaintiff  in  error,  who  was  the 
defendant  below.  The  action  was  brought 
by  an  employs  of  the  radiator  company  for 
damages  for  the  loss  of  three  fingers  while 
he  was  operating  a  Bliss  power  press,  a  die- 
cutting  machine  operated  by  steam  power. 

The  press  contained  a  slide,  or  "plunger," 
as  it  is  sometimes  called  In  the  testimony,  to 
which  the  cutter  or  blade  was  attached,  and 
at  the  base  of  the  machine  was  the  die, 
which  was  attached  to  the  bed  or  the  bolster 
of  the  press.  When  at  rest,  the  cutter  was 
held  suspended  by  a  clutch,  sometimes  call- 
ed the  "safety  catch."  When  the  operator 
pressed  the  treadle  of  the  machine  with  bis 
foot,  the  safety  catch  or  latch  was  released, 
which,  in  turn,  released  the  clutch,  bringing 
down  the  knife  attached  to  the  bottom  of  the 
slide,  or  plunger,  engaging  with  the  die  at- 
tached to  the  bed  of  the  press.  After  the 
knife  had  come  down,  it  forthwith  was  me- 
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chanically  returned  to  Its  position  In  the 
upper  part  of  the  machine,  and  was  there 
held  by  the  safety  catch  until  again  released 
by  the  pressure  of  the  foot  on-  the  treadle. 
About  half  past  11  o'clock  In  the  forenoon 
of  the  day  of  the  accident,  while  the  plain- 
tiff was  working  at  the  machine,  the  slide  or 
cutter  fell  without  bis  touching  the  treadle. 
He  went  to  the  foreman  of  the  defendant 
and  told  him  that  the  machine  stuck,  tbat 
the  cutter  had  come  down  without  his  press- 
ing upon  the  treadle,  and  that  the  press  was 
out  of  order.  To  this  the  foreman  replied: 
"Go  back  to  work.  I  will  have  It  fixed." 
Under  the  facts  in  this  case  the  notice  to  the 
foreman  was  notice  to  the  company,  and  the 
instructions  of  the  foreman  were  the  in- 
structions of  the  company.  The  plaintiff  did 
not,  however,  resume  work  until  about  1 
o'clock,  when,  as  he  testifies:  "I  was  work- 
ing at  the  press,  and  I  had  cut  one  slip  off 
and  laid  my  work  aside  and  went  to  shove 
the  dust  out,  and  down  she  came.  The  catch 
had  stuck  and  the  shaking  of  the  machine 
worked  her  right  out  again,  and  she  came 
down  on  my  fingers."  There  was  other  evi- 
dence of  similar  import  as  to  how  the  acci- 
dent happened,  and  the  cause  thereof.  The 
accident  happened  within  an  hour  after  the 
plaintiff  had  resumed  work  in  the  afternoon. 
As  to  how  the  plaintiff  came  to  have  his 
fingers  under  the  knives,  his  testimony  was 
that,  in  the  usual  method  of  working  the  ma- 
chine, after  the  die  had  cut  out  the  piece  of 
metal  and  had  returned  to  its  original  posi- 
tion, held  there  by  the  safety  catch,  it  was 
necessary  to  remove  the  waste  material  from 
the  die;  otherwise,  the  die  would  be  injured 
when  the  knife  was  brought  down  the  next 
time.  The  plaintiff  testified  that  he  swept 
out  the  waste  material  with  his  fingers  be- 
cause there  was  nothing  else  provided  for 
that  purpose,  and  he  had  to  use  his  fingers. 
He  was  so  doing  when  the  accident  occurred. 
The  assistant  foreman  of  the  radiator  com- 
pany, called  as  a  witness  in  its  behalf,  tes- 
tified on  cross-examination  that  It  would  not 
be  dangerous  for  a  person  to  remove  the 
waste  from  under  the  die  with  his  fingers 
so  long  as  he  did  not  put  his  foot  on  the 
treadle,  and  the  machine  was  in  perfect  con- 
dition. There  was  evidence  from  which  the 
jury  might  have  found  that  the  safety  catch 
or  clutch  on  the  machine  was  out  of  order, 
and  that  this  was  the  trouble  when  the  com- 
plaint was  made,  and  was  the  cause  of  the  ac- 
cident The  case  went  to  the  jury,  and  the 
verdict  was  against  the  defendant  below. 
The  plaintiff  in  error  (the  defendant  below), 
at  the  close  of  the  plaintiff's  case,  made  a 
motion  for  a  nonsuit,  and  at  the  close  of  the 
case  moved  for  a  direction  of  the  verdict  on 
three  principal  grounds:  First,  tbat  the 
proof  differed  from  the  declaration,  and  that 
there  was  a  fatal  variance  between  the  dec- 
laration and  the  evidence,  inasmuch  as  the 
declaration  complained  of  the  negligence  of 


the  defendant  In  permitting  the  knives  of  the 
power  press  to  be  defective  and  out  of  repair, 
while  the  evidence  was,  not  that  the  knife 
blades  were  defective,  but  that  the  safety 
catch  or  clutch  holding  the  slide,  or  plunger, 
to  which  the  blades  were  attached,  was  de- 
fective, and  hence  the  accident  . 

It  Is  insisted  that  the  declaration  In  char- 
ging that  the  knives  were  defective  confined 
the  plaintiff  below  in  his  proof  to  a  defective 
blade  or  blades,  although  the  declaration  al- 
so charged  that  the  power  press  was  defec- 
tive and  out  of  repair.  The  allegation  tbat 
the  knife  was  defective  would  properly  in- 
clude and  admit  proof  of  a  defect  in  any  com- 
ponent part  of  the  machine  which  went  to 
make  up  the  cutting  mechanism.  The  dec- 
laration, in  charging  a  defect  in  the  knives, 
did  not  limit  the  plaintiff  or  his  proof  to  a 
defect  in  the  blades.  Similarly  a  specifica- 
tion that  a  knife  was  defective  would  allow 
proof  of  a  defect  In  the  handle,  as  well  as  In 
the  blade  of  the  knife.  The  point  raised  Is 
highly   technical,  and   cannot  be  sustained. 

In  the  next  place,  the  lnslstment  Is  that 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant  The  answer  is  that 
there  was  evidence  from  which  the  Jury 
might  find  negligence.  Briggs,  the  foreman 
of  the  radiator  company,  called  by  the  de- 
fendant testified:  "The  accident  was  either 
the  machine's  fault  or  the  operator's  fault" 
There  was  a  conflict  of  testimony.  The  issu- 
es were  rightfully  submitted  by  the  judge  to 
the  jury,  with  proper  instructions  as  to  the 
law  of  the  case. 

Finally,  the  main  ground  of  attack  upon 
the  judgment  is  tbat  the  plaintiff's  case 
should  have  been  dismissed,  and  that  a  ver- 
dict should  have  been  directed  for  the  defend- 
ant, because  it  appeared  from  the  evidence 
that  the  danger  was  so  Imminent  and  so  ob- 
vious that  In  spite  of  the  promise  to  repair 
on  the  part  of  the  employer,  the  employe 
continued  the  work  at  his  own  risk.  Upon 
this  point  the- court  correctly  stated  the  rule 
of  law  when  he  charged  the  jury  that  "if  a 
workman  complains  to  his  employer  of  a  de- 
fect in  a  machine,  and  the  employer,  as  an  in- 
ducement to  the  workman  to  continue  in  his 
employment  promises  to  remedy  the  defect 
the  employer  by  so  doing  relieves  the  workman 
from  the  assumption  of  whatever  risk  to  him 
is  naturally  Incident  to  the  existence  of  such 
a  defect,  unless  the  risk  is  so  Imminent  that 
no  prudent  man  would  run  It"  And  again: 
"The  effect  of  this  notice  and  promise  was  to 
relieve  Fox  from  the  assumption  of  whatever 
risk  to  him  was  naturally  incident  to  the 
existence  of  such  a  defect,  unless  the  risk 
was  so  imminent  that  no  prudent  man  would 
run  it  Notwithstanding  the  notice  and 
promise,  Fox  still  assumed  whatever  risk  was 
not  naturally  Incident  to  the  existence  of  the 
defect  complained  of,  and  also  whatever  risk 
was  so  Imminent  that  no  prudent' man  would 
run  it    If  the  injury  occurred  from  a  risk  of 
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either  of  these  kinds,  the  workman  took  that 
risk  and  cannot  recover."  As  was  said  by 
Mr.  Justice  Swayze  In  the  Dunkerley  Case: 
"The  question  of  the  Imminence  of  the  dan- 
ger was  for  the  Jury.  Although  the  defect 
In  the  machine  was  obvious,  It  was  a  fair 
question  whether  the  risk  of  an  accident  was 
so  Imminent  that  no  reasonable  man  would 
have  continued  to  work.  The  evidence  shows 
that  the  superintendent  of  the  defendant  and 
the  plaintiff  thought  the  danger  was  not  so 
imminent  that  the  work  should  be  stopped." 
Dunkerley  v.  Webendorfer  Machine  Co.,  71 
N.  J.  Law,  60,  at  page  63,  58  Atl.  94,  95.  In 
the  present  case,  as  in  Dowd  v.  Erie  R.  R. 
Co.,  70  N.  J.  Law,  451,  57  Atl.  248,  the  ques- 
tion as  to  whether  the  danger  was  so  immi- 
nent was  for  the  jury.  The  charge  of  the 
court  was,  if  anything,  favorable  to  the  de- 
fendant. It  was  explicit  upon  all  disputed 
points,  and  It  quite  correctly  and  fully  stated 
the  law  applicable,  following  the  principles 
laid  down  by  this  court  in  Andrecsik  v.  N.  J. 
Tube  Co.,  78  N.  J.  Law,  664,  68  Atl.  719. 

No  other  assignments  of  error  call  for  spe- 
cial comment. 

The  judgment  below  should  be  affirmed. 


(7*  N.  J.  B.  MB) 

CONOVER  t.  TANSEY  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct  21. 
1907.) 

Receivers  —  Appointment  —  Fabming    Con- 
tract. 

Neither  a  receiver  nor  a  manager  will  be 
appointed  to  execute  a  farming  contract  on  a 
bill  by  the  owner  of  the  land,  though  he  charges 
the  farmer  with  bad  husbandry  and  with  breach- 
es of  important  covenants,  where  the  farmer  has 
answered  the  equity  of  the  bill,  where  the  owner 
delayed  for  months  after  an  attempted  rescis- 
sion in  asking  relief,  permitting  the  farmer  in 
the  meantime  to  put  in  and  partially  harvest 
crops,  where  there  is  no  provision  in  the  con- 
tract for  rescission,  forfeiture,  or  re-entry  for 
breach  thereof,  and  where  the  inconveniences 
attending  such  appointment  would  be  very 
great 

Suit  by  John  L.  Conover  against  William 
A.  Tansey.  Motion  by  complainant  for  ap- 
pointment of  a  receiver  or  a  manager.  Mo- 
tion denied. 

Louis  H.  Schenck,  for  complainant  Joseph 
Bellly  and  M.  J.  Tansey,  for  defendants. 

HOWELL,  V.  a  The  complainant  applies 
for  an  order  appointing  a  receiver  to  carry 
out  the  terms  of  a  farming  contract  between 
him  and  the  defendant  or,  falling  in  that 
to  appoint  a  manager  under  whose  super- 
vision the  work  provided  therein  may  be  per- 
formed. The  contract  relates  to  the  working 
on  shares  of  the  complainant's  farm.  It 
bears  date  March  10,  1906,  and  runs  for 
three  years,  from  April  1,  1906.  It  con- 
tains rather  minute  directions  as  to  the 
duties  of  the  parties,  and  the  manner  of 
planting,  harvesting,  and  dividing  the  crops. 
Within  a  few  months  after  the  agreement 


went  into  operation  disputes  arose  between 
the  parties,  which  have  been  carried  to 
such  a  pitch  as  to  break  off  all  friendly 
relations  between  them.  On  one  occasion 
they  came  to  actual  blows.  The  situation  at 
least  became  so  embarrassing  to  the  com- 
plainant that  on  September  12,  1906,  he  serv- 
ed a  notice  on  the  defendant,  the  object  of 
which  was  to  rescind  the  agreement  on  and 
after  April  1,  1907.  The  complainant  now 
files  his  bill  on  August  23,  1907,  nearly  five 
months  after  the  attempted  rescission  and 
after  the  crops  of  1907  had  been  planted  and 
some  part  of  the  produce  of  the  farm  har- 
vested and  sold.  He  charges  the  defendant 
with  bad  husbandry  and  with  having  de- 
frauded him  out  of  bis  equal  share  of  the 
crops  in  the  division  thereof.  The  charges 
of  dereliction  are  numerous,  and  constitute, 
if  true,  breaches  of  very  Important  covenants 
of  the  agreement.  He  asks  that  the  contract 
may  be  declared  to  have  been  rescinded  In 
pursuance  of  his  notice,  and  that  the  parties 
be  restored  to  their  original  position,  that 
the  defendant  may  account  for  the  excess  of 
the  farm  produce  received  by  him  over  and 
above  that  paid  and  delivered  to  him  by  the 
defendant,  and  that  a  receiver  or  manager 
may  be  appointed  to  supervise  the  conduct 
of  the  business  done  under  the  contract  for 
the  remainder  of  its  term.  There  Is  also  a 
prayer  for  an  Injunction,  which  will  be  men- 
tioned later.  The  allegations  of  the  com- 
plainant are  answered  by  the  defendant  He 
has  filed  a  full  answer  and  exhibited  sup- 
porting affidavits,  which  are  also  very  full, 
and  which  are  Intended  to  deny  the  complain- 
ant's assertions  In  matter  of  fact  He  claims 
to  have  performed  the  contract  on  his  part, 
and  makes  countercharges  of  breaches  of 
material  covenants  contained  therein  by  the 
complainant.  A  careful  reading  of  the  af- 
fidavits leads  me  to  the  conclusion  that  the 
defendant  has  fully  met  the  complainant's 
charges  of  fact ;  in  other  words,  that  he  has 
answered  the  equity  of  the  complainant's  bill, 
and  that  on  the  facts  alone  the  complainant 
is  not  entitled  to  the  preliminary  relief  which 
Is  the  subject-matter  of  this  motion. 

There  are,  however,  other  reasons  arising 
out  of  the  situation  which  ought  to  be  con- 
sidered. In  the  first  place,  the  long  delay  of 
the  complainant  In  seeking  relief  is  an  Im- 
portant consideration,  even  If  he  could  by 
any  possibility  be  otherwise  entitled  to  the 
relief  prayed  by  his  bill.  His  notice  of  re- 
scission, so  called,  was  given  in  September, 
1906.  It  purported  to  rescind  the  contract 
on  April  1,  1907.  If  bis  right  to  rescind  was 
clear  and  his  notice  effective  to  cancel  the 
contract,  he  should  have  proceeded  Immedi- 
ately after  the  time  fixed  by  himself  for  the 
ending  of  the  contract  to  assert  bis  right  by 
appropriate  action.  This  he  failed  to  do. 
He  waited  nearly  five  months,  and  It  appears 
by  the  statements  of  both  parties  that  In 
the  meantime  the  spring  operations  for  1907 
had  been  begun  and  had  been  carried  on  by 
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the  defendant,  as  he  claims,  In  pursuance  of 
the  contract;  that  the  land  was  cultivated, 
the  crops  sowed  and  planted,  and  that  In  Au- 
gust, 1907,  when  he  appealed  to  the  court, 
some  of  the  crops  had  been  gathered  and  oth- 
er portions  thereof  were  ready  for  harvest- 
ing, considerable  money  had  been  received 
by  the  defendant  for  sales  of  produce;  and 
all  this  under  the  eye  of  the  complainant, 
who  resided  on  the  farm  and  who  has  kept 
an  account  of  all  the  discrepancies  in  the 
performance  of  the  contract  and  in  the  dis- 
tribution of  the  proceeds,  as  Is  shown  by  his 
own  affidavit  In  the  light  of  these  admitted 
facts,  It  would  be  unjust  to  take  the  conduct 
of  this  farm  from  the  defendant  and  subject 
the  fruits  of  bis  summer's  labor  to  be  handled 
by  a  stranger  or  his  actions  supervised  by 
an  officer  of  the  court  who  necessarily  would 
be  ignorant  of  the  farming  scheme.  Again, 
there  is  no  provision  In  the  contract  for  re- 
scission or  forfeiture  or  any  right  of  re-entry 
reserved  for  breach  of  the  agreement  or  any 
of  Its  covenants.  The  whole  affair  is  a  mat- 
ter of  covenant 

In  a  case  decided  by  Lord  Northlngton  in 
1762 — Raynor  v.  Stone,  2  Eden,  128 — in  which 
an  attempt  was  made  to  compel  specific  per- 
formance of  the  covenants  of  a  farming  lease, 
the  Lord  Chancellor  said:  "I  am  sure  I  shall 
never  consider  what  are  called  common  cove- 
nants In  a  lease  as  specific  covenants,  to  be 
subject  to  the  jurisdiction  of  this  court." 
Cited  by  Stirling,  J.,  In  Phipps  v.  Jackson, 
56  L.  J.  Ch.  (N.  S.)  550,  also  a  landlord  and 
tenant  case.  But  it  Is  urged  that  the  rela- 
tion of  landlord  and  tenant  does  not  exist 
here.  This  is  probably  true,  yet  the  relation 
between  the  parties  is  conventional,  and 
lies  In  covenants  which  relate  to  husbandry. 

The  theory  of  the  complainant's  case  is, 
not  that  the  parties  are  landlord  and  tenant 
or  partners  generally,  but  that  they  are  joint 
adventurers,  and  are  tenants  in  common  of 
the  growing  and  gathered  crops  (Cuest  v. 
Opdyke,  31  N.  J.  Law,  552;  Warwick  v. 
Stockton,  55  N.  J.  Eq.  61,  36  Atl.  488),  and 
as  such  are  subject  to  at  least  some  of  the 
rules  which  regulate  partnerships,  among 
which  is  the  rule  that  equity  will  dissolve 
the  relation  of  partnership  in  a  case  where 
the  parties  have  lost  all  confidence  in  each 
other's  ability  and  honesty,  and  in  conse- 
quence thereof  there  Is  likely  to  be  a  fail- 
ure of  the  scheme  of  business  operations  and 
necessary  loss  to  both  parties.  This  rule  Is 
invoked  by  the  complainant  upon  the  ground 
that  the  relation  between  these  parties  is  a 
quasi  partnership.  I  have  not  been  able 
to  find  any  authority  for  the  action  suggest- 
ed by  the  complainant  nor  has  counsel  fur- 
nished me  with  any  precedent  I  would  not 
be  willing  to  venture  an  opinion  on  the 
validity  of  such  a  course  on  the  consideration 
of  a  preliminary  motion. 

Lastly,  the  inconveniences  attending  the 
appointment  of  a  receiver  or  manager  would 
be  very  great    The  contract  Is  still  being 


carried  on  by  the  defendant  He  has  bound 
hlmelf  to  do  the  farming  work  required  by 
it  and  bis  judgment  as  to  the  manner  of  do- 
ing It  is  an  essential  part  of  the  plan.  What 
could  be  the  scope  of  the  powers,  duties,  and. 
obligations  of  a  receiver  under  such  circum- 
stances? Would  he  do  the  work,  or  employ 
others  to  do  It?  Could  he  eject  the  defend- 
ant from  the  premises?  Is  it  certain  that 
he  could  always  agree  with  the  complain- 
ant In  the  performance  of  any  of  his  duties? 
Lord  Northlngton  in  the  case  cited  asks: 
"How  can  a  master  judge  of  repairs  in 
husbandry?  What  is  a  proper  ditch  or  fence 
in  one  place  may  not  be  so  In  another. 
It  is  said  that  this  Is  an  equitable  right,  and 
It  Is  insisted  that  I  should  now  put  the  plain- 
tiff In  a  better  state  than  what  he  can  be  at 
law,  but  the  court  has  no  jurisdiction  to  strip 
the  defendant  to  try  the  supposed  breach  of 
covenant  at  law.  Besides,  how  can  a  specific 
performance  of  things  of  this  kind  be  decreed? 
The  nature  of  the  thing  shows  the  absurdity 
of  drawing  these  questions  from  their  proper 
trial  and  jurisdiction."  To  put  the  conduct 
of  this  business  in  charge  of  a  receiver,  a 
manager,  or  a  master  of  this  court  would 
be  to  substitute  the  judgment  of  a  stranger 
for  the  judgment  of  the  parties,  and  In  case 
of  dispute  there  would  necessarily  be  ap- 
peals to  the  court  for  directions  which  would 
compel  a  substitution  of  the  court  as  ulti- 
mate manager  of  what  Is  contended  by  the 
defendant  to  be  a  continuing  conduct 

The  bill  contains  a  prayer  that  the  defend- 
ant be  enjoined  from  using,  selling,  incumber- 
ing, or  disposing  of  the  crops  gathered  and 
to  be  gathered,  and  from  collecting  or  In  any 
wise  selling  or  transferring  the  proceeds  from 
the  sale  of  apples  which  have  been  already 
shipped.  It  is  quite  apparent  from  the  fore- 
going discussion  that  the  granting  of  this  por- 
tion of  the  prayer  would  create  a  situation 
which  would  be  very  troublesome.  In  fact 
It  would  practically  prevent  the  defendant 
from  performing  the  contract 

For  these  reasons,  I  am  compelled  to  deny 
the  motion. 


CIS  N.  J.  L.  CM) 
KANE  ▼.  BABCOCK  ft  WILCOX  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1907.) 

1.  MA6TEB  AND    SEBVANT—  SAFE   MACHINEBY— 

Duty  of  Master. 

The  duty  of  the  employer  to  exercise  rea- 
sonable care  and  skill  in  furnishing  suitable  and 
safe  machinery  and  in  keeping  such  machinery 
and  appliances  in  repair  Is  not  ended  by  the 
selection  of  a  competent  person  to  do  the  work. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  g  203.] 

2.  Same— Fellow  Sebvant. 

The  delegation  of  such  duty  to  a  co-em- 
ploye' will  not,  under  the  doctrine  of  co-service, 
defeat  an  action  for  negligence  by  an  employi 
where  the  delinquent  was  discharging  one  of  the 
personal  duties  of  the  employer. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  34,  Master  and  Servant  i  385.] 
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3.  Sams— Negligence  of  Agent  of  Corpo- 
ration. 

Where  the  employer  is  a  corporation,  the 
performance  of  such  delegated  duty  by  the  sub- 
agent  or  employ*  is  the  act  of  the  corporation, 
and  it  is  responsible  for  its  faithful  and  prudent 
performance  to  the  same  extent  as  if  the  serv- 
ice was  performed  by  the  highest  officer  of  the 
corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  390.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit   Court,  Hudson  County. 

Action  by  Dennis  Kane  against  the  Bab- 
cock  &  Wilcox  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John    W.    Queen,    for   plaintiff    in   error. 
'Thomas  F.  Noonan,  for  defendant  In  error. 

DILL,  J.  In  an  action  by  an  employe  to 
recover  damages  from  the  employer,  arising 
out  of  an  Injury  to  the  hand  and  the  loss  of 
the  third  finger,  it  appears  that  he  was  em- 
ployed to  operate  a  machine  for  expanding 
tubular  boilers,  and,  while  thus  engaged,  his 
hand  was  caught  In  a  chain  belt  by  which 
power  was  transmitted  to  the  machine,  and 
he  lost  one  finger  from  bis  left  hand.  The 
judgment  was  upon  the  theory  that  the  de- 
fendant corporation  failed  to  exercise  rea- 
sonable care  and  skill  in  furnishing  him  with 
a  safe  machine,  and  In  keeping  the  machine 
and  appliances  in  'repair. 

The  power  was  transmitted  to  the  expand- 
ing machine  upon  which  the  plaintiff  worked 
from  an  axle  about  10  feet  above  the  floor, 
through  a  chain  belt  which  connected  with 
the  axle  above  by  a  loose  sprocket  wheel  and 
with  the  machine  by  a  similar  sprocket  wheel. 
The  connection  was  made  by  a  lever  which  ran 
from  the  ceiling  around  the  sliding  clutch,  to 
which  it  was  fastened  by  two  bolts  along 
the  wall  back  of  the  machine.  On  the  sprock- 
et wheel  and  the  sliding  clutch  were  jaws, 
which  came  together  and  united.  To  turn  on 
the  power,  the  lever  was  pushed  to  the  right 
and  fastened  with  a  hook  in  the  lever  to  a 
staple  in  the  wall.  To  turn  off  the  power,  the 
lever  was  moved  to  the  left,  and  similarly 
fastened  to  another  staple  by  a  hook  at  the 
bottom  of  the  lever.  There  was  a  key,  four 
or  five  inches  long,  located  on  the  inside  of  the 
sliding  clutch.  On  the  Saturday  prior  to  the 
accident,  in  the  morning,  the  bolts  which  fas- 
tened the  lever  to  the  sliding  clutch,  and  also 
the  key,  fell  out.  The  plaintiff  at  once  re- 
ported to  Kearney,  the  foreman  In  charge, 
that  the  machine  was  out  of  order,  and  he 
examined  the  machine  and  said  he  would 
have  it  fixed  that  afternoon  after  the  shop 
shut  down.  On  Monday  morning  the  plaintiff 
found  the  machine  had  not  meanwhile  been 
fixed,  and  again  be  reported  to  the  foreman, 
who  thereupon  instructed  the  plaintiff  to  go 
to  Hennessy,  the  millwright,  and  have  him 
make  the  repairs.  The  millwright  was  ab- 
sent, and  then,  under  like  instructions,  the 
plaintiff  called  upon  Smith,  the  boss  carpen- 


ter, who  came,  with  two  men,  to  fix  the  ma- 
chine. The  boss  carpenter  examined  the  ma- 
chine, and  said  that  he  could  not  fix  it  The 
plaintiff  reported  to  the  foreman,  who  told 
him  to  get  Johnson,  the  head  machinist.  The 
plaintiff  brought  the  machinist,  who,  In  the 
presence  of  both  the  foreman  and  the  boss 
carpenter,  worked  on  the  machine,  and  when 
he  finished  the  foreman  told  the  plaintiff 
that  the  machine  was  all  right,  to  go  ahead 
with  his  work.  Meanwhile,  and  In  their" 
presence,  the  machinist  instructed  the  plain- 
tiff bow  to  shut  the  power  off  from  the  axle 
of  that  particular  machine  without  disturb- 
ing the  others ;  and  also  instructed  him  that, 
if  the  chain  belt  came  off,  be  was  to  put  it 
on  in  a  particular  manner.  It  was  about 
half  past  8  when  the  plaintiff  went  to  work 
again.  About  10  o'clock  the  chain  belt  came 
off  the  lower  sprocket  wheel.  The  plaintiff 
followed  the  instructions  given.  He  turned 
off  the  power  by  moving  the  lever  to  the 
left,  and  then  fastened  the  hook  to  the 
staple  In  the  wall.  While  putting  on  the 
belt  in  the  manner  in  which  he  bad  been  In- 
structed the  accident  happened,  the  plaintiff's 
left  hand  was  caught  between  the  chain  belt 
and  the  lower  sprocket  wheel,  and  the  third 
finger  was  torn  off.  As  counsel  for  the  plain- 
tiff In  error  says,  "the  pivot  of  the  case" 
is  as  to  what  caused  the  accident.  The 
plaintiff's  testimony  as  to  the  cause  of  the 
accident  was  that  one  of  the  bolts  which  were 
fastened  to  the  clutch  and  the  lever  fell  out, 
and  that  the  vibration  of  the  shafting  re- 
sulting from  the  falling  out  of  the  bolt  jarred 
the  hook  out  of  the  staple,  and  therefore  the 
lever,  having  a  tendency  of  Its  own  weight 
to  come  to  a  straight  up  and  down  position, 
brought  the  jaws  of  the  revolving  sprocket 
wheel  and  the  sliding  clutch  together,  turning 
on  the  power  suddenly  and  causing  the  chain 
to  revolve  around  the  lower  sprocket  wheel. 
There  was  a  conflict  of  testimony  on  this 
point  At  the  close  of  the  plaintiff's  case 
the  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  testimony  did  not  indicate 
any  negligence  in  the  defendant,  and  did  es- 
tablish contributory  negligence  In  the  plain- 
tiff. The  motion  was  denied,  and  that  ques- 
tion Is  here  for  review. 

If  the  plaintiff's  proof  that  the  accident 
was  caused  by  the  falling  out  of  the  bolts, 
which  were  worn  and  not  in  good  order,  was 
sustained  only  by  his  own  testimony,  we 
should  have  some  hesitancy  In  arriving  at  the 
conclusion  that  there  was  evidence  to  go  to 
the  Jury;  but  we  have  the  testimony  of 
O'Leary,  a  fellow  workman,  who  says  that  he 
passed  the  machine  directly  after  the  acci- 
dent, and  saw  one  of  the  bolts  used  in  con- 
necting the  lever  and  the  clutch  lying  on 
the  floor  and  without  a  nut,  and  that  the 
thread  was  badly  worn.  In  support  of  the 
theory  that  the  bolt  which  dropped  out  on 
that  Monday  was  one  of  the  defective  bolts 
which  bad  dropped  out  on  Saturday,  and  had 
negligently  been  put  back  by  the  machinist 
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we  have  the  testimony  of  the  machinist  that 
It  was  a  hasty  job,  that  he  did  not  pay  any 
attention  to  the  bolts  and  did  not  examine 
them,  but  confined  his  attention  to  the  key. 
In  view  of  this  testimony,  the  trial  judge 
properly  held  that  facts  were  established  by 
the  evidence  from  which  negligence  might  be 
reasonably  inferred,  and  under  a  charge  In 
which  we  find  no  error  left  it  to  the  jury  to 
determine  whether,  from  these  facts  thus  sub- 
mitted to  them,  negligence  ought  to  be  infer- 
red. The  jury  determined  that  the  accident 
happened  because  of  a  defect  In  the  machine 
which  reasonable  prudence  would  have  rem- 
edied. 

The  plaintiff  In  error  argues  that,  despite 
the  finding  of  the  jury,  there  arises  a  question 
of  law  as  to  whether  the  defense  of  common 
employment  was  established;  that  the  fore- 
man of  the  shop,  the  millwright,  the  boss  car- 
penter, and  the  machinist  were,  In  fact,  fel- 
low servants  of  the  plaintiff  because  they  did 
the  same  kind  of  work.  The  test,  however, 
Is  not  what  kind  of  work  they  did  In  matters 
other  than  this  repair,  nor  how  they  were 
designated,  but  whether,  In  putting  the  ma- 
chine in  order,  they  were  doing  an  act  in  the 
discharge  of  the  employer's,  and  not  the  em- 
ployes', duty.  Steamship  Co.  v.  Ingebregsten, 
57  N.  J.  Law,  400,  31  Atl.  619.  In  such  a  case 
the  law  makes  this  corporation  defendant  li- 
able, and  that  without  regard  to  the  rank  or 
title  of  the  agent  intrusted  with  the  perform- 
ance of  the  duty,  for  negligence  In  respect  to 
such  acts  and  duties  as  the  defendant  Is  re- 
quired, as  an  employer,  to  perform.  The  per- 
formance of  such  delegated  power  by  the  sub- 
agent  or  the  employ^  is  the  act  of  the  cor- 
poration, and  it  Is  responsible  for  Its  faithful 
and  prudent  performance  to  the  same  extent 
as  If  the  service  was  performed  by  the  high- 
est officer  of  the  company.  We  therefore 
hold  that,  under  the  facts  In  this  case,  the  no- 
tice of  the  defect  in  the  machine  given  to  the 
foreman  was  notice  to  the  corporation,  and 
the  acts  and  Instructions  of  the  foreman  were 
the  authorized  acts  and  instructions  of  the 
company.  The  acts  of  the  millwright,  the 
boss  carpenter,  and  the  machinist,  under  the 
direction  of  the  foreman,  In  repairing  the  ma- 
chine after  notice  to  the  foreman  of  the  de- 
fect, were  acts  In  the  discharge  of  the  em- 
ployer's, and  not  the  employes',  duty.  Curley 
v.  Hoff,  62  N.  J.  Law,  758,  763,  42  Atl.  731. 

The  plaintiff  In  error  urges  that  the  em- 
ployer's duty  towards  his  employes  of  exer- 
cising reasonable  care  for  the  safety  of  ap- 
pliances which  he  furnished,  and  to  the  keep- 
ing of  such  appliances  In  repair,  was  fully 
discharged  because  a  mechanic  whose  compe- 
tency was  not  questioned  was  employed  to  do 
the  work ;  but  the  answer  Is  that  the  obliga- 
tion was  a  "direct  personal  and  absolute  ob- 
ligation, from  which  nothing  but  performance 
could  relieve"  the  employer.  Since  the  deci- 
sion of  this  court  in  Steamship  Co.  v.  Inge- 
bregsten, supra,  it  has  been  the  settled  law  of 
this  state  that  nonfulfillment  of  a  positive 


duty  cannot  be  excused  by  the  delegation  of 
its  performance  to  another,  but  In  such  case 
the  principal  is  held  responsible  for  the  negli- 
gence of  the  agent  It  is  immaterial  whether 
the  machinist  was  a  co-employe  of  the  plain- 
tiff, in  view  of  the  fact  that  it  was  delegated 
to  him  to  perform  the  duty  of  the  employer ; 
and  therefore  the  rule  applies  that  co-service 
will  not  defeat  the  action  where  the  delin- 
quent was  discharging  one  of  the  personal  du- 
ties of  the  employer.  Burns  v.  Del.  ft  Atl. 
Telegraph  Co.,  70  N.  J.  Law,  745,  754,  59  Atl. 
220,  592,  67  L.  R.  A  956. 

The  other  assignments  of  error  disclose  no 
ground  for  reversal. 

The  judgment  should  be  affirmed. 


(73  N  j.  x.  US) 

RTJSSEL  v.   MYERS   EXCURSION  ft 
TRANSFER  CO. 

(Court  of  Chancery  of  New  Jersey.    Oct.  14, 
1907.) 

1.  MABIUM!   LntHB— ENFORCEMENT— Vauditt 

of  Statutes. 

2  Oen.  St.  p.  1961,  is  valid  in  so  far  as  it 
creates  a  lien  on  a  vessel  for  supplies  and  re- 
pairs, but  is  invalid  so  far  as  it  attempts  to 
provide  for  the  enforcement  of  the  lien  by  pro- 
ceedings in  the  nature  of  proceedings  in  rem 
In  admiralty,  as  the  lien  is  maritime,  and  under 
the  Constitution  and  laws  of  the  United  States 
the  jurisdiction  of  the  federal  admiralty  court 
of  such  proceedings  is  exclusive. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Maritime  Liens,  }§  96,  98.] 

2.  Receivers  —  Liens  on  Pbopertt— Pbiobi- 
ties— Adjudication— Jurisdiction. 

The  recognition  by  the  Court  of  Chancery 
of  this  state  of  a  lien  for  coal  furnished  a 
vessel  on  a  fund  in  the  hands  of  receivers  aris- 
ing from  a  sale  of  the  vessel,  and  the  ordering 
of  that  fund  paid  over  to  the  lien  holder,  is  not 
an  exercise  by  that  court  of  the  jurisdiction  to 
enforce  liens  by  proceedings  in  rem,  which  is 
vested  exclusively  in  the  courts  of  admiralty. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Receivers,  §  27a] 

3.  Mabitihe  Liens— Cbeation— Statutes. 

A  lien  claimed  for  coal  furnished  for  the 
use  of  a  steam  tug  is  within  2  Oen.  St  p. 
1961,  giving  a  lien  for  supplies,  provisions,  and 
stores  furnished  for  the  use  of  a  ship  or  vessel. 
fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Maritime  Liens,  §34.] 

Proceedings  In  insolvency  by  Frederick 
Russel  against  the  Myers  Excursion  ft  Trans- 
fer Company.  The  Consolidation  Coal  Com- 
pany appeals  from  a  disallowance  by  receivers 
of  its  claim  for  preference.  Finding  for  the 
coal  company. 

Gilbert  ft  Collins,  Herbert  Barry,  and  Mor- 
ton  G.  Bogue,  for  appellant  Charles  E.  Hen- 
drlckson,  Jr,  and  John'Griffln,  for  receivers. 

STEVENSON,  V.  C.  By  stipulation,  the 
appeal  from  the  adjudication  of  the  receivers 
denying  a  preference  to  the  claim  of  the  ap- 
pellant has  been  submitted  to  this  court  "upon 
the  petition  of  appeal,  with  copy  of  proof  of 
claim  thereto  annexed,  the  answer  of  the  re- 
ceivers, and  the  affidavit  submitted  by  the 
petitioner   (appellant),  and  the  original   in- 
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voices  submitted  by  the  receivers."  The  ap- 
pellant's claim  is  for  coal  furnished  for  the  use 
of  the  steam  tug  Neptune  of  the  Insolvent  cor- 
poration prior  to  the  insolvency,  amounting  to 
$462,  with  Interest  from  September  7,  1905. 
It  appears  from  the  answer  to  the  petition 
of  appeal  and  the  briefs  of  the  parties  which 
have  been  submitted,  and  which  in  some  re- 
spects add  to  the  facts  upon  which  the  case 
has  been  argued  and  Is  to  be  decided,  that 
the  Neptune  was  sold  under  process  issuing 
out  of  the  United  States  District  Court  for 
the  Southern  District  of  New  York  in  a  pro- 
ceeding in  rem  in  admiralty,  and  that,  after 
paying  the  claims  of  the  libelants,  a  surplus 
was  paid  over  to  the  receivers  appointed  in 
this  cause  amounting  to  $364.05.  The  appel- 
lant claims  to  have  a  Hen  upon  this  entire 
sum  under  the  provisions  of  our  New  Jersey 
statute  enacted  in  1857,  and  entitled  "An  act 
for  the  collection  of  demands  against  ships, 
steamboats,  and  other  vessels."  2  Gen.  St 
p.  1961.  The  receivers,  while  allowing  the 
appellant's  claim  of  $462  and  Interest  as  a 
general  unsecured  claim,  and  as  such  entitled 
to  a  dividend,  have  adjudicated  adversely 
to  the  preferential  lien  claimed  as  aforesaid, 
and  from  such  adjudication  this  appeal  is 
taken.  My  conclusion  is  that  the  action  of 
the  receivers  in  refusing  to  recognize  the  lien 
claimed  was  erroneous,  and  that  the  appel- 
lant Is  entitled  to  the  fund. 

1.  Any  extensive  discussion  of  the  law  of 
this  case  is  rendered  unnecessary  by  the 
elaborate  opinion  of  Mr.  Justice  Gray  In  the 
case  of  The  Glide,  167  U.  S.  606,  17  Sup.  Ct 
930,  42  L.  Ed.  296  (1896).  to  which  there  was 
no  dissent.  It  is  established  beyond  question 
that  the  above-cited  statute  is,  as  stated  by 
Mr.  Justice  Gummere  In  the  case  of  Hanklns 
v.  Cox  &  Sons  Co..  63  N.  J.  Law,  512,  44  Atl. 
206,  "Invalid  to  the  extent  that  it  attempts 
to  provide  for  the  enforcement  of  the  lien 
given  by  it  for  making  repairs  to  a  vessel  in 
Its  home  port  by  proceedings  in  rem  Insti- 
tuted in  a  state  tribunal,  and  that  such  pro- 
ceedings when  so  Instituted  are  void."  In 
the  same  opinion,  however,  the  act  is  declar- 
ed to  be  unobjectionable  "in  some  of  its  pro- 
visions." These  statements  are  taken  from  a 
unanimous  decision  of  our  Supreme  Court, 
and  they  accord  with  the  federal  decisions 
which  now  are  recognized  as  precedents.  In 
this  case  the  appellant  has  a  lien  under  our 
statute,  but  that  Hen  can  be  enforced  by  pro- 
ceedings in  rem,  which  are  the  equivalent  of 
proceedings  In  rem  In  admiralty  only  by  the 
federal  admiralty  court.  It  Is  useless  to  dis- 
cuss the  anomalous  situations  which  have 
been  created  or  evolved  through  the  series  of 
conflicting  federal  decisions  set  forth  and  dis- 
cussed In  the  opinion  of  Mr.  Justice  Gray 
above  referred  to.  It  seems  to  be  true  to-day 
that  it  is  competent  for  a  state  Legislature 
to  create  that  form  of  property  which  Is  call- 
ed a  Hen  upon  a  vessel  for  supplies  and  re- 
pairs furnished  in  Its  home  port,  but  It  is 
not  competent  for  that  Legislature  to  provide 


for  the  enforcement  of  that  lien  by  a  proceed- 
ing strictly  in  rem.  The  right  of  the  appel- 
lant, however,  being  "maritime  In  Its  nature," 
Is  recognizable  by  a  federal  admiralty  court, 
and  thereupon  that  court  may  enforce  the  lien 
created  by  the  local  statute. 

2.  The  only  question  In  this  case  is  wheth- 
er the  recognition  of  this  Hen  by  this  court 
upon  the  application  of  the  appellant  is  or  Is 
not  the  exercise  by  this  court  of  a  jurisdiction 
which  under  the  Constitution  and  laws  of  the 
United  States  is  vested  exclusively  in  the 
federal  admiralty  court  I  am  unable  to  see 
that  when  this  court  is  asked  to  recognize 
the  appellant's  Hen  on  this  fund  and  order  the 
fund  paid  over  to  the  appellant  on  account 
thereof,  It  is  asked  to  do  anything  in  the 
slightest  degree  akin  to  exercising  jurisdic- 
tion In  admiralty.  The  fallacy  which  I  think 
vitiates  the  argument  of  the  respondent  con- 
sists In  the  assumption  that  the  appellant 
never  had  a  valid  lien  on  this  vessel  which 
this  court  could  take  cognizance  of  or  in  any 
way  enforce.  The  statute  so  far  as  it  gives 
the  lien  is  expressly  held  to  be  constitutional 
and  valid  both  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States  and  of  the 
Supreme  Court  of  New  Jersey  cited  above. 
This  court  must  at  all  times  recognize  these 
liens  under  the  statute.  The  only  disability 
resting  upon  the  court  and  the  Legislature 
of  the  state  consists  of  the  Interdiction  under 
the  federal  Constitution  of  the  creation  or 
prosecution  of  any  course  of  procedure  for  the 
enforcement  of  the  lien  which  in  effect  is  the 
same  thing  as  a  proceeding  in  rem  in  admiral- 
ty. The  procedure  prescribed  by  our  statute 
had  been  adjudicated  to  be  of  the  character 
above  stated,  and  therefore  the  attempt  of 
our  Legislature  to  provide  such  a  procedure 
was  wholly  void.  When,  however,  the  ex- 
istence of  this  lien  comes  up  in  any  court  in 
New  Jersey,  it  must  be  recognized,  although 
such  court  cannot  enforce  It  in  what  amounts 
to  a  proceeding  In  rem  In  admiralty.  The  sit- 
uation, therefore,  seems  to  be  this:  That  this 
court  must  adjudicate  that  the  appellant  had 
a  valid  lien  on  this  vessel.  This  lien  was  In 
one  way  enforceable  only  through  the  federal 
admiralty  court  but  It  was  a  property  right 
which  all  courts  both  federal  and  state  must 
recognize  and  which  the  state  courts  must 
enforce  in  all  ways,  excepting  the  one  which 
under  the  Constitution  and  laws  of  the  United 
States  they  are  not  allowed  to  follow.  When 
the  vessel  was  sold  under  the  libels  filed  in 
the  federal  admiralty  court  In  New  York, 
upon  a  well-settled  equitable  principle,  the 
appellant's  Hen  was  transferred  to  the  fund. 
The  fund  then  was  paid  out  of  the  admiralty 
court  Into  the  bands  of  the  receivers  of  the 
Insolvent  corporation,  which  was  the  original 
owner  of  the  vessel.  The  money  was  not 
merged  In  the  general  assets  of  the  Insolvent 
corporation  by  such  payment.  The  Hen  of 
the  appellant  followed  the  fund,  and  Is  now- 
attached  to  it.  This  court  Is  not  asked  to  ex- 
ercise any  of  the  powers  which  are  exercised 
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by  an  admiralty  court  in  seizing  a  vessel  up- 
on process  In  rem  and  effecting  sale  thereof. 
In  recognizing  this  lien  and  ordering  the  pay- 
ment of  this  fund  to  the  appellant,  no  action 
Is  taken  affecting  navigation  or  commercial 
transactions  upon  navigable  waters.  The  Hen 
being  valid  and  this  court  being  obliged  to 
recognize  It,  all  that  follows  Is  a  mere  admin- 
istrative order  which  affects  a  sum  of  money 
now  within  the  control  of  this  court  The 
making  of  such  an  order  does  not  involve 
tbe  exercise  of  any  of  the  powers  which  are 
vested  exclusively  In  the  federal  admiralty 
courts.  In  fact,  the  proceeding  in  this  court 
resulting  in  such  order  Is  not  a  proceeding 
strictly  In  rem.  It  Is  a  proceeding  In  person- 
am, analogous  to  a  foreclosure  suit  In  which 
the  parties  have  appeared  and  have  litigated 
their  respective  claims  in  respect  of  a  res 
within  the  custody  of  tbe  court,  or  subject 
to  Its  control.  The  order  which  the  court 
makes  is  binding  upon  the  parties  litigant 
in  this  court  and  elsewhere.  It  compels  the 
receivers  personally  to  pay  a  sum  of  money 
which  Is  in  their  possession. 

4.  Counsel  for  the  respondents  argues  that 
tbe  Hen  claimed  In  this  case  is  not  within 
our  statute,  and  Is  enforceable  in  the  federal 
admiralty  court;  but  I  am  unable  to  accept 
these  views.  On  the  contrary,  it  seems  clear 
to  me  that  the  appellant's  claim  is  expressly 
made  a  lien  on  the  vessel  by  our  statute ;  that 
such  Hen  Is  enforceable  by  the  federal  ad- 
miralty court  through  Its  own  exclusive  pro- 
cedure strictly  In  rem;  and  that  such  lien 
is  also  enforceable  In  this  court  In  all  other 
ways  in  which  a  court  of  equity  can  act  In 
regard  to  such  matters.  No  question  of  pro- 
cedure where  the  Legislature  has  not  effect- 
ually prescribed  any  mode  of  procedure  aris- 
es in  this  case.  Where  there  Is  a  valid  Hen 
on  a  fund  within  the  control  of  a  court  of 
equity,  such  court  will  have  no  difficulty  In 
respect  of  the  method  of  enforcing  the  lien. 


(75  N.  J.  U  SB) 

JOHN  M.  HUGHES  SONS  CO.  v.  BERGEN 
&  WESTSIDB  AUTOMOBILE  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

Master  add  Servant— Torts  or  Servant— 

Liability  of  Master. 

Upon  a  review  of  the  evidence  herein,  held, 
that  the  trial  judge  was  justified  in  finding  that 
plaintiff's  automobile  was  damaged  through  the 
negligence  of  one  Green,  an  employe  of  de- 
fendant, while  he  was  using  the  car  in  defend- 
ant's business  and  acting  within  the  scope  of 
his  employment. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  1272.] 

(Syllabus  by  the  Court) 

Appeal  from  First  District  Court,  Jersey 
City. 

Action  by  tbe  John  M.  Hughes  Sons  Com- 
pany against  the  Bergen  &  Westside  Auto- 
mobile Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 


Argued  June  term  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENOHARD, 
JJ. 

Horace  L.  Allen,  for  appellant  Merritt 
Lane,  for  appellee. 

PITNEY,  J.  Plaintiff  sued  to  recover  dam- 
ages for  that  tbe  defendant  while  through 
its  agent  using  an  automobile  belonging  to  the 
plaintiff,  negligently  caused  it  to  be  dam- 
aged and  broken-  The  action  was  tried  by 
tbe  district  court  judge  without  a  jury,  and 
he  rendered  a  judgment  in  favor  of  the 
plaintiff. 

Plaintiff  bad  for  about  six  months  kept 
the  automobile  in  question  at  defendant's 
garage  in  Jersey  City.  Defendant  con- 
ducted at  this  garage  its  business  of  dealing 
in  and  repairing  automobiles,  and  storing 
and  caring  for  cars  of  Its  customers.  It  was 
a  part  of  the  business  of  the  company  to  as- 
sist its  customers  when  their  machines  broke 
down  upon  the  road.  For  this  purpose,  de- 
fendant ordinarily  used  a  car  belonging  to 
its  president;  this  car  being  left  at  tbe  gar- 
age subject  to  use  by  the  manager  in  the 
business  of  the  company.  Defendant's  man- 
ager was  one  Green,  who  had  charge  of  its 
garage,  and  who  carried  on  no  other  busi- 
ness. In  December,  1906,  plaintiff  was  asked 
over  the  telephone  by  Green  if  be  might  use 
plaintiff's  car  to  keep  an  engagement  out- 
side of  Newark,  giving  as  his  reason  that 
the  car  of  defendant  company  was  out  of 
commission.  Plaintiff  asked  him  if  he  would 
be  responsible  in  case  anything  happened  to 
plaintiff's  car  while  be  was  using  it  To 
this  Green  replied  In  the  affirmative,  and 
thereupon  plaintiff  gave  his  consent  Green 
bad  agreed  with  a. Dr.  Cook,  one  of  defend- 
ant's customers,  who  kept  a  car  in  defend- 
ant's garage,  and  who  proposed  taking  his 
car  from  Jersey  City  to  Trenton,  that  he, 
Green,  would  assist  him  in  his  run  to  Tren- 
ton if  he  should  have  trouble  on  the  road. 
For  the  purpose  of  following  Cook  on  the 
road  to  Trenton,  Green,  after  receiving  per- 
mission, took  the  plaintiffs  car  and  drove 
it  to  Trenton,  without  overtaking  Cook. 
whereupon,  finding  that  the  latter  had 
reached  Trenton  safely,  Green  returned  with 
plaintiff's  car  In  the  evening  to  the  defend- 
ant's garage.  The  evidence  justified  the  con- 
clusion that  plaintiff's  car  was  damaged 
through  Green's  negligence  on  this  journey. 
There  was  no  evidence  of  any  express  au- 
thority given  by  defendant  company  to  Greer 
to  borrow  an  automobile  for  the  use  of  the 
company- 

We  think,  however,  that  the  trial  judge  was 
justified  In  finding  that  since  Green  was  the 
manager  of  defendant's  business,  one  detail 
of  which  was  to  assist  customers  when  their 
machines  should  break  down  upon  tbe  road, 
it  was  within  the  scope  of  Green's  employ- 
ment to  follow  a  customer  upon  the  road  in 
order  to  be  near  at  hand  should  an  accident 
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occur  to  the  customer's  car;  that,  for  the 
purpose  of  thus  attending  customers,  the  use 
of  an  automobile  was  reasonably  necessary, 
and  that  Green,  therefore,  had  implied  au- 
thority from  defendant  to  hire  or  borrow  a 
car  to  be  used  in  this  way  when  the  presi- 
dent's car  was  out  o.'  commission,  as  it  was 
on  the  occasion  in  question;  that  Greet 
followed  Dr.  Cook  upon  the  road  to  Trenton 
in  order  to  be  at  band  should  an  accident  oc- 
cur to  the  car  of  Dr.  Cook ;  that  he  borrowed 
plaintiff's  car  for  this  use,  and  was  so  using 
it  when  through  his  negligence  the  machine 
became  injured;  and  that  in  thus  making 
the  journey  to  Trenton  in  plaintiff's  car 
Green  was  engaged  in  doing  defendant's  busi- 
ness, and  was  acting  within  the  scope  of  his 
employment. 

The  judgment  under  review  should  there- 
fore he  affirmed,  with  costs. 


(75  i*.  j.  l.  an 

O'NEILL  v.  LEHIGH  VALLEY  R.  CO.  OB 

NEW  JERSEY. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 
Masteb  and  Sebvaht— Injuby  to  Sebvaht— 
Rules  of  Employee. 

A  railroad  company  promulgated  a  rule  for 
the  safety  of  those  working  in  its  yard,  which 
rule  contained  the  following  clause:  "A  blue 
flag  by  day  and  a  blue  light  by  night  displayed 
at  one  or  both  ends  of  an  engine,  car,  or  train 
indicates  that  workmen  are  under  it  or  about 

Held,  that  this  rule  required  that  a  flag 
should  be  placed  at  each  end  of  a  car  when 
both  ends  were  exposed  to  the  danger  of  a  colli- 
sion. 

(Syllabus  by  the  Court) 

Action  by  Albert  J.  O'Neill  against  the 
Lehigh  Valley  Railroad  Company  of  New 
Jersey.    Rule  for  new  trial  made  absolute. 

Argued  June  term,  1906,  before  the  CHIEF 
JUSTICE  and  PITNEY  and  REED,  JJ. 

Alexander  Simpson,  for  plaintiff.  Collins 
ft  Corbln,  for  defendant 

REED,  J.  The  plaintiff  on  April  1,  1903, 
was  injured  while  working  for  the  Pennsyl- 
vania Railroad,  and  while  repairing  a  car 
in  the  railroad  yard  at  Communipaw,  In  this 
state.  The  yard  was  used  by  both  the  Penn- 
sylvania Railroad  and  the  Lehigh  Valley 
Railroad.  There  were  seven  tracks  in  the 
yard,  No.  4  being  the  track  used  for  cars 
placed  there  for  repair  and  cars  not  in  use. 
While  the  plaintiff  was  at  work  fixing  a 
coupling  attachment  upon  a  car  standing  up- 
on track  No.  4,  the  servants  of  the  Lehigh 
Valley  Railroad  ran  two  cars  In  upon  track 
No.  4,  struck  the  car  upon  which  plaintiff 
was  working,  and  crushed  bis  hand.  Track 
No.  4  was  open  at  both  ends,  so  that  in  the 
ordinary  movement  of  the  cars  in  the  yard 
this  track  was  reachable  from  the  east  as 
well  as  from  the  west.  At  the  time  of  the 
accident  Mr.  Crummenauer,  who  was  work- 
ing with  the  plaintiff,  had  placed  a  blue  flag 
at  the  east  end  of  the  car  upon  which  they 


were  working,  but  no  flag  was  placed  at  the 
west  end  of  the  car.  The  flag  at  the  east 
end  was  not  observable  by  the  operators  of 
a  train  approaching  from  the  westerly  end 
of  the  track. 

The  trial  justice  charged  the  jury  that 
the  question  whether  the  operators  of  the 
Lehigh  Valley  Railroad  train  which  caused 
the  accident  were  negligent  depended  upon 
the  construction  of  a  rule  formulated  by  the 
Lehigh  Valley  Railroad  for  the  protection  of 
their  workmen.  This  rule,  known  as  rule  No. 
26,  read  thus:  "A  blue  flag  by  day  and  a  blue 
light  by  night  displayed  at  one  or  both  ends 
of  an  engine,  car  or  train,  Indicates  that 
workmen  are  under  or  about  it  When  thus 
protected,  It  must  not  be  coupled  to  or  mov- 
ed. Workmen  will  display  the  blue  signal 
and  the  same  workmen  are  alone  authorized 
to  remove  them.  Other  cars  must  not  be 
placed  on  the  same  track  so  as  to  intercept 
the  view  of  the  blue  signals  without  first 
notifying  the  workmen."  The  trial  justice 
charged  that  if  the  rule  as  Interpreted  by 
general  practice  required  a  flag  at  each  end 
of  a  car,  the  defendant's  servants  were  not 
at  fault  The  learned  judge,  however,  was 
of  the  opinion  that  the  language  of  the  rule 
was  not  explicit  respecting  the  character  of 
the  circumstances  which  required  the  expo- 
sure of  two  flags.  He  left  the  jury  to  gath- 
er from  the  evidence  of  former  practice  In 
the  yard  whether  the  exposure  of  a  single 
flag  had  been  regarded  as  in  all  cases  a  com- 
pliance with  the  rule.  We  think,  however, 
there  was  error  in  submitting  the  construc- 
tion of  this  rule  to  the  consideration  of  the 
jury.  It  seems  to  be  plain  that  the  rule  re- 
quires that  flags  shall  be  placed  at  both  ends 
of  a  car  whenever  danger  may  be  apprehend- 
ed from  both  directions.  When  one  end  is  ex- 
posed, but  one  flag  can  be  of  service.  When- 
ever both  ends  of  a  car  are  exposed  to  dan- 
ger, two  flags  must  be  used.  A  flag  cannot 
indicate  to  any  one  who  cannot  see  it  that 
in  the  language  of  the  rule  workmen  are 
under  or  about  a  car.  A  flag  placed  on  the 
east  end  indicates  nothing  to  those  approach- 
ing on  the  same  track  from  the  west  That 
the  flags  are  to  Indicate  danger  Implies  that 
they  shall  be  so  placed  as  to  be  seen  by  those 
from  whom  Injury  may  be  apprehended. 

We  think  the  rule  should  be  made  absolute. 


(72  N.  J.  B.  891) 
BURLINGTON  CITY  LOAN  ft  TRUST  CO. 
et  ai.  v.  PRINCETON  LIGHTING 
CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1907.) 

1.  COBPOBATTONB— MEBOEB— RlQHTS  OF  BOND- 
HOLDERS. 

Where  corporations  are  merged  into  a  new 
corporation,  and  mortgage  bondholders  of  one  of 
the  constituent  companies  exchange  their  bonds 
for  mortgage  bonds  of  the  consolidated  company 
by  depositing  them  with  a  trustee  who  retains 
them  uncanceled,  the  question  whether  they  are 
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in  equity  to  be  held  to  be  satisfied  depends  upon 
the  intent  of  the  parties  and  the  facts  of  the 
case. 
2.  Same. 

Where  an  agreement  for  the  merger  of  cor- 
porations provides  for  the  issue  of  mortgage 
bonds  to  be  exchanged  for  similar  bonds  of 
the  constituent  companies,  the  holders  of  the 
latter  bonds  who  do  not  assent  to  the  merger 
agreement  cannot  complain  if  the  parties  there- 
to vary  the  terms  upon  which  the  bonds  are 
exchanged. 
&  Same. 

Where  an  agreement  for  the  merger  of 
corporations  provides  for  the  exchange  of  the 
whole  of  an  outstanding  issue  of  bonds  for 
new  bonds  of  the  consolidated  company  by  de- 
positing them  with  a  trustee,  and  the  deposited 
bonds  are  held  by  the  trustee  uncanceled,  and 
the  agreement  is  not  consummated  owing  to  the 
failure  of  some  of  the  old  'bondholders  to  as- 
sent, the  question  whether  the  bonds  actually 
deposited  are  to  be  held  as  additional  security 
for  the  benefit  of  those  depositing  them  and  tak- 
ing new  bonds  in  exchange,  or  for  the  benefit 
of  all  holders  of  the  new  bonds,  depends  upon 
the  intention  of  the  parties  and  the  facts  of  the 
case. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  the  Burlington  City  Loan  A 
Trust  Company  and  others  against  the  Prince- 
ton Lighting  Company  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed, with  directions. 

George  Whitefleld  Betts,  Jr.,  for  appellants. 
Edward  P.  Johnson,  for  respondents. 

SWAYZE,  J.  This  is  a  bill  to  foreclose  & 
mortgage  given  to  the  complainant  trust  com- 
pany to  secure  certain  bonds  of  the  Hopewell 
Electric  Light,  Heat  &  Power  Company  for 
$50,000.  By  two  orders  in  the  cause  certain 
persons  who  claimed  to  hold  $40,500  of  the 
bonds  were  Joined  as  co-complainants,  and 
other  persons  holding  $9,500  of  the  bonds 
were  allowed  to  intervene  as  defendants.  The 
controversy  in  the  case  Is  between  these  two 
classes  of  bondholders.  The  Issue  to  be  de- 
cided is  whether  $38,500  part  of  the  bonds  of 
the  individual  complainants  are  still  out- 
standing obligations. 

The  bonds  and  mortgage  in  suit  were  giv- 
en by  the  Hopewell  Company  in  1901.  Two 
years  later  the  Hopewell  Company  was  merg- 
ed with  other  corporations  to  form  the 
Princeton  Lighting  Company.  The  agreement 
of  merger  provided  for  an  issue  of  bonds  of 
the  new  company  secured  by  mortgage  for 
the  purpose  of  taking  up  securities  of  the 
old  companies.  These  new  bonds  I  shall  for 
convenience  call  the  "Princeton  bonds."  The 
portion  of  the  agreement  of  merger  that  is  of 
Importance  for  the  present  purpose  reads  as 
follows: 

"Of  the  foregoing  number  of  bonds,  fifty 
thousand  dollars  ($50,000.00)  at  par  shall  be 
retained  by  the  trustee,  however,  for  the  pur- 
pose of  redeeming  bond  for  bond  as  they  are 
presented,  an  issue  of  fifty  thousand  dollars 
($50,000.00)  of  bonds  of  the  Hopewell  Electric 
Light,  Heat  and  Power  Company,  dated  Au- 
gust first,  nineteen  hundred  and  one,  and  se- 


cured by  a  mortgage  to  the  Burlington  City 
Loan  and  Trust  Company,  a  corporation  of 
the  state  of  New  Jersey,  which  last  mention- 
ed bonds  shall  be  delivered  up  to  the  Trustee 
and  cancelled,  so  that  they  shall  be  no  longer 
a  Hen  upon  the  property  of  the  Hopewell 
Light,  Heat  and  Power  Company  or  upon 
any  of  the  property  of  the  Consolidated  Com- 
pany." 

The  material  provision  of  the  mortgage  se- 
curing the  Princeton  bonds  reads  as  follows : 

"(b)  Seventy  thousand  five  hundred  dollars 
($70,500.00)  of  said  bonds  are  to  be  retained 
by  the  trustee,  and  are  to  be  certified  and 
delivered  from  time  to  time  as  required  to 
take  up  and  replace  fifty  thousand  dollars 
($50,000.00),  at  par,  of  outstanding  bonds  of 
the  Hopewell  Electric  Light,  Heat  and  Pow- 
er Company,  dated  August  first,  nineteen  hun- 
dred and  one,  which  bonds  are  redeemable  by 
the  conditions  of  the  mortgage  securing  them. 
•    •    • » 

The  Hopewell  bonds  were  20-year  bonds, 
dated  August  1,  1901,  and  were  subject  to 
redemption  after  August  1,  1900— a  time 
which  had  not  arrived  when  the  exchange 
was  made  of  Hopewell  bonds  for  Princeton 
bonds  soon  to  be  mentioned.'  The  Hopewell 
mortgage  contained  in  the  clause  giving  the 
mortgagor  the  option  to  redeem  after  Au- 
gust 1,  1906,  this  language: 

"(Providing  if  less  than  the  whole  issue  is 
redeemed,  the  bonds  to  be  paid  shall  be  de- 
termined by  chance  by  the  trustee  under  this 
mortgage.)" 

There  Is  no  suggestion  that  there  was  ever 
any  such  determination  by  chance.  The  $38,- 
500  of  Hopewell  bonds  now  In  controversy 
were  exchanged  In  1903  by  the  holders  for 
a  like  amount  of  Princeton  bonds  through  the 
medium  of  the  North  American  Trust  Com- 
pany, the  trustee  named  in  the  Princeton 
mortgage.  They  were  held  by  that  company, 
and  never  surrendered  for  cancellation  to  the 
Burlington  Trust  Company,  the  trustee  nam- 
ed In  the  Hopewell  mortgage  and  one  of  the 
present  complalpants.  After  the  Insolvency 
of  the  Princeton  Lighting  Company,  the  bonds 
were  sold  and  bought  by  the  individual  com- 
plainants. 

Under  these  circumstances  the  learned  Vice 
Chancellor  held  that  the  $38,500  of  bonds 
were  satisfied  and  advised  a  decree  that  the 
property  be  sold  to  pay  the  remaining  $11,500 
of  Hopewell  bonds,  with  Interest 

The  $38,500  bonds  are,  in  fact,  outstanding 
as  legal  obligations,  uncanceled,  and  the  de- 
cree rests  upon  the  supposed  equity  of  the 
holders  of  the  remaining  bonds  to  have  the 
property  sold  to  pay  them  alone.  The  bond- 
holders who  profit  by  the  decree  were  not 
parties  to  the  merger  agreement,  and  can 
only  obtain  the  advantage  which  the  decree 
gives  In  case  the  other  bonds  are  to  be  re- 
garded in  equity  as  actually  satisfied.  Wheth- 
er they  have  been  so  satisfied  or  not  must 
rest  upon  inference  for  the  holders  never  in 
terms  were  parties  to  the  merger  agreement 


Digitized  by 


Google 


N.  J.)      BURLINGTON  CITY  LOAN  &  T.  CO.  v.  PRINCETON  LIGHTING  CO.      1021 


Their  assent  to  it  is  to  be  inferred  only  from 
their  conduct  in  acting  under  it,  and  in  draw- 
ing such  an  Inference  all  their  acts  ought  to 
be  considered.  All  the  circumstances  were 
relevant  to  show  to  what  extent  and  upon 
what  conditions  they  must  be  inferred  to 
have  yielded  their  assent  It  is  not  for  the 
respondents,  who  chose  to  refuse  their  assent, 
to  complain  If  the  actual  parties  to  the  mer- 
ger agreement  chose  to  modify  the  terms  up- 
on which  the  depositing  bondholders  might 
exchange  their  bonds.  In  this  view,  the  cor- 
respondence between  the  trust  company  and 
the  Princeton  Lighting  Company  was  admis- 
sible to  show  the  terms  upon  which  the  bonds 
were  actually  deposited.  We  do  not  however 
find  it  necessary  to  rely  upon  that  corre- 
spondence, since  we  reach  the  same  result  by 
a  consideration  of  the  language  of  the  mort- 
gages and  the  merger  agreement  only. 

Where  a  contract  is  to  be  Inferred  from 
the  conduct  of  the  parties,  the  question  is 
obviously  one  of  intention.  Upon  this  point 
the  cases  cited  in  the  instructive  brief  of  the 
respondent  and  other  cases  are  at  one.  Mow- 
ry  v.  Farmers'  Loan  &  Trust  Co.,  76  Fed.  38, 
43,  22  C.  a  A.  52;  New  Tork  Security  & 
Trust  Co.  v.  Louisville,  etc.,  R  R  Co.  (C.  C.) 
102  Fed.  382 ;  Barry  v.  M.,  K.  &  T.  Railway  Co. 
(C.  C.)  34  Fed.  829.  833;  Ames  v.  Railway 
Co.,  2  Woods  (U.  S.)  207,  Fed.  Cas.  No.  329; 
Fidelity  Co.  v.  Shenandoah  Valley  R.  R.  Co., 
86  Va.  1,  9  S.  E.  759,  19  Am.  St  Rep.  858; 
Ketchum  v.  Duncan,  96  U.  S.  659.  24  L.  Ed. 
868;  Union  Trust  Co.  v.  Illinois  Mid.  Ry.  Co., 
117  U.  S.  434,  6  Sup.  Ct.  809,  29  L.  Ed.  963. 

The  merger  agreement  provides  that  the 
new  bonds  are  to  be  used  for  the  purpose  of 
redeeming  bond  for  bond  as  they  are  present- 
ed an  issue  of  $50,000.  The  transaction  Is  to 
be  an  entire  transaction,  and  It  is  the  whole 
issue  of  $50,000  that  is  to  be  redeemed,  not 
some  fraction  of  that  Issue.  The  words  "bond 
for  bond  as  they  are  presented"  are  intended 
only  to  authorize  the  trust  company  to  ac- 
quire these  bonds  one  at  a  time  If  necessary, 
but  the  redemption  is  not  complete  until  the 
whole  Issue  is  redeemed  Until  that  time, 
the  contract  remains  executory.  This  con- 
struction Is  borne  out  by  the  subsequent  pro- 
vision that  the  "last-mentioned  bonds"  (words 
which  can  only  refer  to  the  issue  of  $50,000) 
are  to  be  delivered  up  to  the  trustee  (evi- 
dently the  Burlington  Trust  Company,  since 
the  North  American  Trust  Company  was  to 
make  the  delivery)  and  canceled.  The  use  of 
the  word  "canceled,"  in  connection  with  the 
delivery  to  the  Burlington  Company  and  to 
characterize  a  subsequent  act,  Is  a  plain  In- 
timation that  prior  to  that  delivery  there  was 
no  cancellation.  The  propriety  of  having  the 
bonds  canceled  by  the  Burlington  Company, 
the  mortgagee,  which  would  be  called  on  to 
discharge  the  mortgage,  is  manifest  To  re- 
move all  doubt  the  agreement  proceeds  "so 
that  they  [still  evidently  meaning  the  Issue 
of  $50,000]  shall  be  no  longer  a  lien  upon  the 
property"  of  the  Hopewell  Company.     The 


provision  that  this  issue  of  bonds  should  no 
longer  be  a  lien  was  incapable  of  performance 
until  the  whole  Issue  had  been  exchanged. 

This  result  is  sustained  by  an  examination 
of  the  Princeton  mortgage.  By  that  mort- 
gage $70,000  of  the  new  bonds  are  to  be  de- 
livered from  time  to  time  as  required  to  take 
up  and  replace  (not  to  "pay"  or  "satisfy") 
$50,000  of  the  Hopewell  bonds  and  certain 
bonds  of  the  other  constituent  companies. 
There  is  no  language  here  which  would  au- 
thorize the  trustee  to  take  up  and  replace 
anything  less  than  the  whole  $50,000.  Until 
the  whole  were  secured,  the  bonds  which  the 
North  American  Company  had  redeemed  bond 
for  bond  as  presented  under  the  merger 
agreement  were  held,  in  escrow  as  It  were, 
to  await  the  consummation  of  the  entire  and 
Indivisible  contract 

If  we  felt  any  doubt  as  to  the  correctness  of 
our  conclusion  based  upon  the  language  of  the 
merger  agreement  and  the  Princeton  mortgage, 
that  doubt  would  vanish  upon  an  examination 
of  the  Hopewell  mortgage.  The  provisions  of 
that  mortgage  as  to  the  redemption  of  the  bonds 
secured  thereby  are  referred  to  in  the  Prince- 
ton mortgage.  Among  them  Is  a  clause  pro- 
viding for  the  case  where  less  than  the  whole 
Issue  is  redeemed.  That  clause  requires  that 
the  bonds  to  be  paid  shall  be  determined  by 
chance.  There  was  in  this  case  no  determina- 
tion by  chance,  no  doubt  because  the  parties 
concerned  did  not  regard  the  transaction  as 
the  equivalent  of  payment  ' 

Upon  general  considerations  of  equity,  we 
should  reach  the  same  result  Three  views 
suggest  themselves  to  us  as  possible:  (1)  the 
deposited  bonds  may  be  held  for  the  benefit 
of  all  the  new  Princeton  bondholders  pending 
the  exchange  of  the  whole  Issue;  (2)  they 
may  be  held  as  collateral  security  to  the  new 
bonds  taken  In  exchange  and  for  the  benefit 
of  the  depositing  bondholders  only;  or  (8) 
they  may  be  treated  as  satisfied  for  the  bene- 
fit of  those  who  have  refused  their  assent  to 
the  scheme.  The  last  seems  to  us  inequitable, 
for  the  reason  that  It  allows  nonassenting 
bondholders  to  profit  by  a  transaction  which 
they  have  in  effect  opposed.  All  that  they 
are  equitably  entitled  to  Is  such  a  propor- 
tion of  the  mortgage  security  as  their  bonds 
bear  to  the  whole  issue.  Barry  v.  M.,  K.  &  T. 
Railway  Co.  (C.  C.)  34  Fed.  829.  This  al- 
lows them  all  they  would  have  but  for  th« 
merger  agreement,  and  merely  denies  them  an 
Increased  security  due  to  the  efforts  of  oth- 
ers. Equity  does  not  allow  them  to  gather  the 
fruit  after  others  have  shaken  the  tree.  While 
It  may  fairly  be  argued  as  some  of  the  cases 
suggest  that  the  depositing  bondholders  by  the 
exchange  of  bonds  evince  an  intention  to  give 
up  the  Hen  of  their  old  bonds,  It  by  no  means 
follows  that  they  intend  to  give  up  that  Hen 
for  the  benefit  of  those  who  refuse  to  co-oper- 
ate with  them.  It  is  far  more  reasonable  to 
assume  that  If  they  give  It  up  at  all,  it  is 
for  the  benefit  of  all  the  new  bondholders, 
who,  in  return,  allow  them  to  share  In  the 


Digitized  by 


Google 


1022 


67  ATLANTIC  REPORTER. 


(N.J. 


security  of  the  new  bond*.  In  the  present 
case,  none  of  the  parties  to  the  merger  agree- 
ment— the  trust  company,  the  Princeton  Light- 
ing Company,  which  by  virtue  of  the  merger 
stands  in  the  shoes  of  the  Hopewell  Company 
also,  the  Princeton  bondholders  or  the  de- 
positing Hopewell  bondholders — assert  that 
the  $38,500  bonds  were  satisfied.  The  trust 
company  by  retaining  the  bonds  uncanceled 
and  not  surrendering  them  to  the  Burlington 
Company  evinced  its  intent  to  preserve  their 
Hen,  and  the  only  persons  having  a  right  to 
determine  that  question — parties  to  the  mer- 
ger or  Princeton  bondholders — raise  no  objec- 
tion. If  it  were  necessary  to  bold  that  the 
contract  was  varied,  they  bad  the  right  to 
vary  It 

A  somewhat  similar  case  is  Steven  v.  Mid- 
Hants  Railway,  L.  R.  8  Ch.  1064,  42  L.  J. 
Ch.694. 

Whether  the  deposited  bonds  are  held  for 
the  benefit  of  the  depositors  alone  or  for  the 
benefit  of  all  the  Princeton  bondholders  we 
are  not  now  in  a  position  to  determine.  The 
former  holders  of  the  $38,500  of  Hopewell 
bonds  are  not  parties,  nor  do  we  know  what 
bondholders  are  represented  by  the  individual 
complainants.  Until  the  proper  parties  are 
brought  in,  the  ultimate  disposition  of  the 
fund  to  be  realized  out  of  the  mortgaged 
premises  cannot  be  decided.  The  decree  must 
be  reversed,  and  the  record  remitted  to  the 
Qpnrt  of  Chancery  in  order  that  a  decree  may 
there  be  entered  for  the  amount  dne  on  the 
whole  $50,000  of  bonds.  It  should  direct  that 
the  proceeds  of  the  foreclosure  sale  be 
brought  into  that  court  to  abide  Its  further 
order. 

The  appellants  are  entitled  to  costs  In  this 
court 


LEVY  V.  BLACKMORE. 

(Court  of  Chancery  of  New  Jersey.    Aug.  80, 

1907.) 

Landlord    and    Tenant  —  Fobfeitube    of 
Lease— Waives— Acceptance  of  Rent. 
A  landlord  by  accepting  rent  after  having 

knowledge  of  all  the  facts  waives  any  forfeiture 

arising  therefrom. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  82,  Landlord  and  Tenant,  g  345.] 

Suit  by  Julius  Levy  against  James  B. 
Blackmore.    Decree  for  complainant 

Edward  Scboen,  for  complainant  David 
T.  Howell,  for  defendant 

HOWELL,  V.  C.  On  October  23,  1906, 
Blackmore,  the  defendant  made  a  written 
lease  to  Levy,  the  complainant  for  certain 
rooms  situated  on  the  third  floor  of  a  build- 
ing not  described  In  the  lease  Itself,  but 
which  appears  by  the  pleadings  to  be  No.  60 
Academy  street  In  the  city  of  Newark,  for 
one  year  from  November  1,  1906,  with  the 
privilege  of  another  year's  extension,  and 
upon  other  terms  set  out  in  the  writing, 
most  of  which  are  not  Important  to  the  con- 


troversy. The  lease  contains  this  covenant: 
"And  the  said  party  of  the  second  part  do 
hereby  promise  and  agree  that  I  will  not  re- 
let or  underlet  the  whole  or  any  part  or  said 
premises,  nor  assign  this  lease,  nor  use  or 
permit  any  part  thereof  to  be  used  for  any 
other  purpose  than  enameling  and  painting 
Jewelry  without  the  written  consent  of  the 
party  of  the  first  part,  his  heirs,  assigns, 
agents  or  attorneys  under  the  penalty  of 
forfeiture  and  damages."  The  complainant 
entered  the  premises  under  the  lease  about 
November,  1906,  and  is  now  In  possession, 
and  is  using  them,  as  he  claims,  as  a  work- 
shop for  "enameling  and  painting  jewelry." 
The  defendant  claims  that  he  is  now  and 
always  has  been  engaged  in  something'  more 
than  that;  that  he  is,  in  addition,  polishing 
and  gilding  jewelry,  and  for  that  purpose 
be  uses  machines  which  make  a  noise,  vi- 
brate the  building,  and  annoy  the  other  ten- 
ants. The  complainant  installed  In  the  de- 
mised premises  such  machinery  and  trade 
fixtures  as  he  had  used  in  his  former  place 
of  business  on  Market  street  This  included 
a  baking  oven  and  some  polishing  or  lapping 
or  matting  machines  which  were  operated  by 
a  dynamo.  These  machines  were  set  upon 
work  benches,  the  dynamo  on  the  floor,  and 
they  were  run  some  portion  of  nearly  every 
day,  from  half  an  hour  to  three  hours.  The 
baking  oven  was  constructed  so  as  to  be  heat- 
ed by  gas,  and  to  accomplish  this  the  ten- 
ant was  obliged  to  install  a  gas  pipe.  This 
was  done  by  conducting  the  pipe  up  the  ele- 
vator shaft  a  location  which  seems  to  have 
been  directed  by  the  landlord  himself;  at 
least  It  is  so  stated,  and  is  not  denied  by 
him.  The  landlord  appears  to  have  com- 
plained of  the  noise  made  by  the  operation 
of  the  tenant's  machinery  soon  after  the 
tenant  had  moved  in,  but  be  took  no  steps  to 
obviate  the  difficulty  until  a  few  days  before 
the  bill  was  filed,  when  he  disconnected  the 
gas  pipe  which  furnished  the  gas  used  to  heat 
the  oven,  the  operation  df  which  appears  to 
be  quite  noiseless,  and  so  brought  the  ten- 
ant's business  to  a  "standstill"  for  12  days, 
as  one  of  the  witnesses  said.  There  was  no 
Interference  with  the  lines  which  carried  the 
electric  current  into  the  premises  to  com- 
municate the  power  to  the  machines  which 
seem  to  have  created  all  the  noise  and  vibra- 
tion complained  of.  The  bill  seeks  to  re- 
strain the  landlord  from  further  destroying 
the  tenant's  property  in  the  premises,  from 
interfering  with  or  in  any  wise  obstructing 
the  means  whereby  he  acquires  power  for  the 
operation  of  the  machinery  necessary  in  the 
conduct  of  his  business,  and  from  interfer- 
ing with  or  obstructing  the  tenant  in  re- 
installing or  repairing  the  means  by  which 
he  obtains  power,  and  from  in  any  wise  ob- 
structing the  tenant  in  the  peaceable,  quiet 
and  beneficial  enjoyment  of  the  premises. 
The  landlord  answers,  justifying  his  course 
of  action  by  claiming  that  the  tenant  was 
using  the  premises  for  a  purpose  different 
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from  that  covenanted  for;  that,  instead  of 
confining  his  operations  to  enameling  and 
painting  Jewelry,  he  was  engaged  in  plating 
and  polishing  jewelry,  which  is  a  different 
business;  and  that  this  part  of  the  work 
that  was  done  on  the  machines  created  the 
disturbance.  He  also  flies  a  cross-bill,  in 
which  be  alleges  that  the  tenant's  Installation 
of  machinery  and  the  gas  pipe  In  the  elevator 
shaft  is  a  violation  of  the  covenant  in  ques- 
tion, and  that  the  lease  Is  thereby  wholly 
broken,  and  he  prays  that  It  may  be  set 
aside  and  for  nothing  holden. 

At  the  time  the  lease  was  made,  the  tenant 
was  occupying  premises  on  Market  street. 
His  son  bad  begun  the  business,  and  on  his 
death  the  father  took  it  up  and  carried  It 
on.  He  is  now  80  years  of  age,  and,  being  a 
somewhat  recent  emigrant  to  this  country,  he 
speaks  and  understands  the  English  language 
quite  Imperfectly.  Before  the  lease  was 
made,  be  called  to  see  the  landlord,  whom 
he  invited  to  visit  the  Market  street  shop  to 
see  bis  plant,  and  to  learn  the  kind  of  busi- 
ness he  was  carrying  on.  The  landlord  went 
In  person  to  this  place,  and  was  there  met 
by  a  woman  in  charge,  who  showed  him  the 
whole  plant  and  machinery,  all  of  which, 
and  no  more,  was  removed  to  and  Installed 
In  the  Academy  street  rooms.  This  the  land- 
lord practically  admits.  The  landlord  then 
himself  prepared  the  lease  In  question,  and 
presented  It  to  the  tenant  for  signature.  The 
tenant  within  the  next  six  weeks  moved  In- 
to the  premises,  and  installed  bis  machinery 
and  gas  pipe,  all  at  an  expense  of  about 
$200,  and  all  with  the  knowledge,  approbation, 
and  direction  of  the  landlord.  The  landlord 
claims  that  he  had  a  right  to  Interfere  with 
the  tenant's  fixtures  because  the  tenant  was 
violating  the  covenant. 

Considerable  testimony  was  taken  to  show 
what  the  business  was  which  was  Included 
In  the  words  "enameling  and  painting  jewel- 
ry." It  was  contended,  on  behalf  of  the 
landlord,  that  enameling  and  painting  jewel- 
ry were  operations  that  were  conducted  whol- 
ly by  hand,  without  the  use  of  any  machin- 
ery what  ever,  except  a  baking  oven,  which 
made  no  noise  and  no  vibration.  It  was 
quite  as  strongly  stated  by  witnesses  for 
the  tenant  that  the  business  included  such 
gilding  and  polishing  as  was  required  to  fin- 
ish up  the  work  after  the  painting  and  en- 
ameling had  been  accomplished,  and  I  am 
Inclined  to  take  the  view  of  the  tenant  as 
to  that  part  of  the  caBe.  The  circumstances 
under  which  the  lease  was  drawn  and  ex- 
ecuted throw  light  on  the  question.  The 
landlord  inspected  the  tenant's  plant  in  Mar- 
ket street,  and  he  had  an  opportunity  to  as- 
certain Just  exactly  what  the  business  was 
and  bow  it  was  to  be  carried  on,  and,  in- 
deed, as  I  understand  the  testimony,  saw 
all  the  machinery  Installed  there  which  was 
afterwards  Installed  in  his  own  building. 
This  he  does  not  specifically  deny.    Having 


seen  this,  he  drew  the  lease  and  obtained  its 
execution  by  a  very  aged  man  who  seems  to 
have  understood  the  English  language  but 
little,  and  who  undoubtedly  understood  that 
he  was  to  be  permitted  to  carry  on  the  same 
business  that  he  had  carried  on  In  Market 
street.  But,  even  conceding  the  position  of 
the  landlord,  and  conceding  that  the  ten- 
ant did  violate  the  covenant,  and  conceding, 
still  further,  that  the  violation  operated  as 
a  forfeiture,  and  that  due  notice  was  given 
thereof  and  everything  done  by  the  landlord 
to  conserve  what  he  thought  were  bis  rights, 
It  still  appears  that  the  landlord  has  accept- 
ed the  rent  from  the  beginning  of  the  lease 
down  to  the  present  time.  This  operates  as 
a  waiver  of  any  forfeiture  which  may  have 
been  Incurred  during  that  period  because  it 
sufficiently  appears  that  the  rent  was  ac- 
cepted after  the  landlord  bad  knowledge  of 
the  facts  which  be  now  claims  operates  as  a 
forfeiture.  Conger  ▼.  Duryee,  90  N.  7.  594; 
Taylor  on  L.  &  T.  J  497;  Thropp  v.  Field, 
26  N.  J.  Eq.  82. 

I  conclude,  therefore,  that  the  tenant  is 
entitled  to  be  protected  in  the  quiet  enjoy- 
ment of  the  premises  leased  by  Mm,  and  that 
an  Injunction  should  go  to  prevent  Interfer- 
ence by  the  landlord  with  the  tenant's  rights. 

This  view  of  the  case  makes  It  necessary 
to  dismiss  the  cross-bill.  I  will  advise  a  de- 
cree In  accordance  with  these  views. 


(76  N.  J.  Iu  438) 

CLINTON  H.  SMITH  CO.  v.  OATHOUT. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

Courts— District  Coubts— Appeal— State  of 

Case. 

Under  the  act  providing  for  appeals  from 
city  district  courts  to  the  supreme  Court  (P. 
L.  1902,  p.  565),  the  appellant  must  bring  up, 
with  the  state  of  the  case,  a  certified  transcript 
of  the  judgment  record  in  the  court  below. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Newark. 

Action  by  the  Clinton  H.  Smith  Company 
against  Charles  W.  Oathout  Judgment  for 
plaintiff,  and  defendant  appeals.    Dismissed. 

Argued  June  term,  1907,  before  HEN- 
DRIOKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

Caslmiro  Scoppetone,  for  appellant.  Jacob 
L.  Newman,  for  appellee. 

TRENCHABD,  J.  This  is  an  appeal  from 
the  Second  district  court  of  the  city  of  New- 
ark. The  briefs  deal  with  the  case  as  If  it 
were  taken  pursuant  to  P.  L.  1902,  p.  565. 
Under  that  act  the  appellant  must  bring  up, 
with  the  state  of  the  case,  a  certified  tran- 
script of  the  judgment  record  in  the  court 
below.  Katzln  v.  Jenny  (N.  J.  Sup.)  65  Atl. 
192. 

In  the  present  case  there  is  no  such  tran- 
script of  the  judgment  record,  and  therefore 
the  appeal  must  be  dismissed,  with  costs. 
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<75  N.  J.  I*  S7» 
FORTE8CUE  T.   COLUMBIA   REAL  ES- 
TATE CO. 

(Supreme  Court  of  New  Jersey.    Nor.  11,  1907.) 

1.  Covenants  —  Covenants  or  Warranty  — 
Actions  fob  Breach. 

An  action  on  a  covenant  of  warranty  of 
title  is  sustainable  whenever  there  is  either  an 
actual  eviction  or  a  disturbance  of  title  or  pos- 
session by  paramount  title  tantamount  to  an 
eviction. 

eSd.  Note.— For  cases  In  point,  see  Cent  Dig. 
14,  Covenants,  §§  156-168.] 

2.  Same  —  Bbeaoh  —  Paramount    Titus     ob 
Right. 

Where  one  is  in  possession  of  premises  by 
virtue  of  a  written  lease  and  a  hold-over  agree- 
ment with  terms  the  same  as  those  of  the  lease, 
and  by  force  of  which  he  became  a  tenant  from 
year  to  year,  such  possession  is  by  paramount 
title,  tantamount  to  an  eviction,  and  constitutes 
a  breach  of  a  covenant  of  warranty  of  title  to 
the  premises  by  the  lessor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  §g  156-108.] 

Action  by  Jane  Fortescue  against  the  Col- 
ombia Real  Estate  Company.  Judgment  sus- 
taining a  demurrer  to  the  declaration. 

Argued  November  term,  1906,  before  GUM- 
MERE,  C.  J.,  and  GARRISON.  J. 

George  A.  Bourgeois,  for  plaintiff.  Clar- 
ence L.  Cole,  for  defendant 

GUMMERE,  O.  J.  This  is  an  action  for  a 
breach  of  a  covenant  of  warranty  contained 
in  a  deed  made  by  the  defendant  company  to 
the  plaintiff.  The  covenant  Is  special,  and  Is 
as  follows:  "And  the  said  party  of  the  first 
part,  for  itself  and  Its  successors,  doth  by 
these  presents  covenant  grant  and  agree  to 
and  with  the  Bald  party  of  the  second  part 
her  heirs  and  assigns,  that  it  the  said  party 
of  the  first  part,  and  Its  successors,  all  and 
singular  the  hereditaments  and  premises 
hereinabove  described  and  granted,  with  the 
appurtenances,  unto  the  said  party  of  the 
second  part  ber  heirs  and  assigns,  against  it 
the  said  party  of  the  first  part  and  its  suc- 
cessors, and  against  all  and  every  other  per- 
son or  persons  lawfully  claiming  by,  from, 
through  or  under  It  shall  and  will  warrant 
and  forever  defend"  The  deed  bears  date 
March  1,  1906. 

The  breach  urged  Is  that  at  and  before  this 
date,  and  until  the  time  of  the  commence- 
ment of  the  present  action,  a  portion  of  said 
premises  were  and  still  are  In  the  lawful  pos- 
session or  one  McConomy  under  and  by  virtue 
of  a  written  lease  made  on  the  9th  day  of  June, 
1904,  by  the  defendant  company  to  McConomy, 
the  term  of  which  expired  on  the  1st  day  of 
October  of  that  year,  and  under  a  hold-over 
agreement  the  terms  of  which  were  the  same 
as  those  of  the  original  instrument  and  by 
force  of  which  he  became  a  tenant  from  year 
to  year.  It  is  claimed  on  behalf  of  the  de- 
murrant that  the  written  lease  and  the  hold- 
over agreement  merely  created  an  Incum- 
brance against  the  granted  premises,  and 
did  not  constitute  a  breach  of  the  covenant 


of  warranty.  This  contention,  -in  our  opinion, 
is  unsound.  In  the  case  of  Carter  v.  Den- 
man's  Ex'rs,  23  N.  J.  Law,  271,  this  court  de- 
clared that  an  action  upon  a  covenant  of  war- 
ranty of  title  was  sustainable  whenever  there 
was  either  an  actual  eviction,  or  a  disturb- 
ance of  title,  or  possession  by  paramount 
title  tantamount  to  an  eviction.  McConomy's 
possession  at  the  time  of  making  the  con- 
veyance, and  up  to  the  time  of  the  commence- 
ment of  the  suit  under  the  hold-over  agree- 
ment set  out  in  the  declaration,  was  a  pos- 
session by  paramount  title  tantamount  to  an 
eviction.  The  agreement  and  the  possession 
under  It  constitute  a  breach  of  the  special 
covenant  contained  in  the  plaintiffs  deed. 

The  plaintiff  is  entitled  to  Judgment  on  the 
demurrer. 

OB  N.  J.  I,.  «5) 
LAX  v.  COMMON  COUNCIL  OF  CITY  OF 

HOBOKEN  etaL 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Mandamus  — To  Municipal  Board  —  Pri- 
vate Relator. 

Where  a  writ  of  mandamus  is  sought  for 
the  purpose  of  requiring  a  municipal  board  or 
body  to  perform  a  statutory  duty  purely  minis- 
terial in  character,  designed  to  redress  or  pre- 
vent public  wrongs  affecting  the  peace  and  good 
order  of  the  community  at  large,  it  may  issue 
upon  the  application  of  a  private  relator,  who 
is  a  resident  and  taxpayer  of  the  municipal 
district 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  33,  Mandamus,  8  289.] 

2.  Same — Other  Inadequate  Remedy. 

The  fact  that  another  remedy  may  exist  for 
reaching  the  evil  complained  of  will  not  avail  to 
prevent  the  resort  to  mandamus,  unless  such 
other  remedy  is  specific  and  adequate  to  accom- 
plish the  statutory  purpose. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  33,  Mandamus,  §§  8-34.] 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
William  O.  Lay,  for  writ  of  mandamus  to  the 
common  council  of  the  city  of  Hoboken  and 
others.    Writ  granted. 

Argued  June  term,  1907,  before  HEND- 
RICKSON,  PITNET,  and  TRENCHARD,  JJ. 

Marshall  Van  Winkle,  for  relator.  James 
F.  Mlnturn,  for  defendant 

HBNDRIOKSON,  3.  This  Is  an  application 
for  a  peremptory  or  alternative  writ  of  man- 
damus commanding  the  members  of  the  com- 
mon council  of  the  city  of  Hoboken  to  re- 
quire by  order,  resolution,  or  otherwise  that 
the  entire  Interior  of  the  bars  or  business 
rooms  in  Bald  city  in  which  spirituous,  vinous, 
malt  brewed,  or  other  intoxicating  liquors 
are  or  shall  be  sold  or  served  under  licenses 
granted  in  said  city  shall  be  during  the  Sab- 
bath Day,  commonly  called  Sunday,  open  to 
full  view  from  the  public  streets  of  the  said 
city,  as  required  by  section  4  of  the  supple- 
ment to  an  act  regulating  the  sale  of  liquors, 
commonly  known  as  the  "Bishop's  Bill,"  ap- 
proved April  18,  1906.    P.  L.  1906,  p.  204. 
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There  Is  evidence  that  no  resolution  of  this 
character  has  been  passed  by  the  common 
council,  and  that  numerous  saloons,  so  li- 
censed In  said  city,  do  not  remove  their 
screens  on  Sundays ;  some  of  these  places,  at 
least,  being  other  than  such  inns,  taverns, 
hotels,  and  other  places  as  are  exempted 
from  this  requirement  by  said  act  The  duty 
thus  pointed  out  by  the  statute  to  licensing 
bodies  is  a  ministerial  one,  clearly  manda- 
tory. And  mandamus  is  the  proper  remedy  to 
enforce  performance  by  public  boards  of 
purely  ministerial  duties.  Jones  Co.  v.  Gut- 
tenberg,  66  N.  J.  Law,  699,  51  Atl.  274.  It 
would  therefore  seem  that,  upon  lawful  ap- 
plication, the  remedy  here  sought  might  be 
properly  Invoked.  The  respondents,  however, 
resist  this  application,  first,  on  the  ground 
that  the  relator  is  a  private  Individual,  and 
must  first  show  some  special  right  or  In- 
terest in  the  subject-matter  of  the  wrong 
complained  of  as  apart  from  the  general  pub- 
lic before  be  can  Invoke  this  remedy.  But 
this  is  a  matter  of  public  right,  and  Involves 
the  performance  of  a  duty  which  affects  the 
public  generally,  and,  .while  there  Is  a  con- 
flict of  authority  on  the  subject  In  the  dif- 
ferent jurisdictions,  it  is  quite  well  settled 
In  this  state  that  In  such  a  case  the  applica- 
tion may  be  made  by  any  person  wbo  Is  a 
citizen,  resident,  or  taxpayer.  13  Enc.  PL  ft 
Prac.  682,  note  1 ;  State  v.  Holllday,  8  N.  J. 
Law,  206;  State  v.  Rahway,  33  N.  J.  Law, 
111;  Hugg  v.  Camden,  39  N.  J.  Law,  620; 
Ferry  v.  Williams,  41  N.  J.  Law,  882,  82  Am. 
Rep.  219.  In  the  case  last  named,  Mr.  Jus- 
tice Dixon,  speaking  for  this  court,  held  that 
the  court  may,  In  its  discretion,  at  the  In- 
stance of  private  persons,  act  by  mandamus, 
certiorari,  or  quo  warranto  for  the  redress  or 
prevention  of  public  wrongs  by  public  bodies 
and  officers,  whose  official  sphere  Is  confined 
to  some  political  division  of  the  state,  when- 
ever the  applicant  Is  one  of  a  class  of  per- 
sons to  be  most  directly  affected  In  their  en- 
joyment of  public  rights,  and  the  public  con- 
venience will  be  subserved  by  the  remedy 
desired. 

It  is  urged  that  this  court  made  a  depar- 
ture from  this  doctrine  in  Bamford  v.  Holllns- 
head,  47  N.  J.  Law,  489,  2  Atl.  244,  but  we 
think  not  In  view  of  the  circumstances  In  that 
case  which  distinguish  It  It  is  true  that 
the  court  refused  to  Issue  a  mandamus  to 
compel  the  county  clerk  to  pay  over  the 
fees  of  the  office  to  the  county  collector  on  the 
application  of  a  taxpayer,  but  in  that  case 
the  law  made  it  the  duty  of  the  county  col- 
lector to  collect  the  sum  due  the  county,  and 
this  was  the  real  ground  of  the  court's  re- 
fusal to  act  on  the  application  of  a  private 
relator.  This  decision  seems  to  be  with  ha  a 
recognized  exception  to  the  general  rule, 
which  Is  that  when  It  Is  the  special  duty  of 
a  public  officer  to  enforce  performance  of  a 
duty  by  another  officer,  a  private  person  can- 
not obtain  a  mandamus  for  that  purpose. 
18  Enc.  PI.  ft  Pr.  681.  The  relator  is  a  clt- 
67  A.— 65 


lzen  and  resident  of  Hoboken  and  the  owner 
of  taxable  real  estate  therein.  He  is  there- 
fore interested  In  the  peace  and  good  order 
of  the  town,  so  that  upon  the  principles  here 
stated  he  may  rightfully  bring  these  proceed- 
ings. 

The  next  contention  is  that  the  writ  should 
be  denied  because  there  is  another  remedy,  to 
wit  a  remedy  by  Indictment ;  but  the  answer 
is  that  Indictment  would  not  furnish  a  com- 
plete remedy,  for,  while  it  might  be  the 
means  of  punishing  the  delinquent  members, 
it  would  leave  the  public  duty  still  unper- 
formed. To  justify  refusal  of  the  writ  on 
this  ground  the  other  remedy  must  be  specific 
and  adequate.  Jones  Oo.  v.  Guttenberg, 
supra ;  State  v.  Holllday,  supra-;  8  Enc  Pi. 
ft  Pr.  49a 

The  application  is  for  a  peremptory  or  al- 
ternative writ.  Our  conclusion  Is  that  an  al- 
ternative writ  of  mandamus  may  issue. 


(76  N.  J.  I*  840) 

ALBANE8IUS  et  al.   v.   PEERLESS   RUB- 
BER MFG.  CO. 
(Supreme  Court  of  New  Jersey.   Nov.  11, 1907.) 

1.  Boundaries— Location  bt  Consent— Ao- 

<JTjrK8CEN0K. 

Where  the  true  location  of  premises  is 
doubtful,  a  practical  location  bjr  consent  of  the 
parties  will  aid  in  the  construction  of  the  deed, 
and  in  some  instances  be  conclusive  as  to  the 
boundaries  thus  fixed,  although  the  acquiescence 
be  for  a  period  less  than  20  years. 

f Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  §8  243-248.J 

2.  Same— Evidence. 

The  evidence  of  practical  location  in  this 
case  between  the  parties,  or  their  predecessors 
in  title,  was  *>uch  that  taken  in  connection  with 
the  other  evidence,  it  was  held  that  the  verdict 
for  the  plaintiffs  must  be  set  aside  as  being  con- 
trary to  the  clear  weight  of  the  evidence,  and  a 
new  trial  granted. 
(Syllabus  by  the  Court) 

Action  by  Paul  R.  Albaneslus  and  others 
against  the  Peerless  Rubber  Manufacturing 
Company.  Verdict  for  plaintiff.  Rule  to 
show  cause.    Verdict  set  aside. 

Argued  June  term,  1907,  before  HEND- 
RICKSON,  PITNEY,  and  TRENCHARD,  JJ. 

John  Griffin,  for  the  rule.  Randolph  Per- 
kins, opposed. 

HENDRICKSON,  J.  This  was  an  action 
of  ejectment  brought  by  plaintiffs  to  re- 
cover of  defendant  an  adjoining  owner,  the 
possession  of  a  gore  of  land,  triangular  In 
shape,  having  a  width  of  1  foot  and  2  Inches 
at  the  base,  the  side  lines  forming  an  angle 
54  feet  from  the  base,  over  which,  as  plain- 
tiffs contend,  the  defendant's  brick  factory 
building  projects  on  its  easterly  side.  The 
defendant  denies  the  alleged  trespass.  The 
case  was  tried  at  the  Hudson  circuit  and  re- 
sulted In  a  verdict  for  the  plaintiffs.  The 
trial  judge,  to  whom  the  case  had  been  re- 
ferred upon  the  application  of  the  defendant 
allowed  a  rule  to  show  cause  to  be  entered 
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'why  the  verdict  should  not  he  set  aside  and 
a  new  trial  granted.  The  reasons  upon 
which  the  defendant  has  relied  in  the  argu- 
ment are  that  the  verdict  Is  against  the  clear 
weight  of  the  evidence;  that  the  denial  of  a 
motion  to  nonsuit  and  to  direct  a  verdict  for 
the  defendant  was  error.  Under  the  reason 
first  assigned,  we  have  carefully  examined 
the  evidence  returned  on  both  sides  with 
the  exhibits,  and  will  briefly  state  our  con- 
clusions upon  this  point  The  case  shows 
that  the  parties  derive  title  from  a  common 
source,  and  that  the  only  question  in  the 
case  is  as  to  the  true  location  of  the  bounda- 
ry between  them.  The  premises  are  situate 
in  the  township  of  North  Bergen,  county  of 
Hudson.  The  lots  in  question  are  situate  in 
a  block  of  land  located  upon  a  map  referred 
to  In  the  title  deeds  of  both  sides  as  "Map  of 
Glahnville,"  etc.,  filed  In  the  clerk's  (now 
register's)  office  of  said  county  on  July  11, 
1854.  Glahnville  was  a  section  of  New  Dur- 
ham, taking  its  name  from  that  of  one  of 
the  owners  who  laid  it  out  In  lots.  The 
block  In  which  the  lots  in  question  are  lo- 
cated is  bounded,  according  to  the  map,  on 
the  north  by  Fisher  avenue,  east  by  Fourth 
street,  and  west  by  Fifth  street  The  lots 
in  question  face  on  Fisher  avenue,  at  the 
southeast  corner  of  Fisher  avenue  and  Fifth 
street,  the  defendant  having  the  corner  lot, 
25  feet  front,  and  the  plaintiff  the  next  ad- 
joining lot  on  the  east  with  frontage  of  50 
feet  The  lots  have  a  depth  of  100  feet 
The  description  in  defendant's  title  deeds 
calls  for:  "Beginning  at  the  southeasterly 
corner  of  said  streets,  running  thence  south- 
erly along  the  easterly  side  of  Fifth  street 
(100)  feet,"  etc.  The  description  in  plaintiff's 
deeds  calls  for:.  "Beginning  at  a  point  in  the 
southerly  line  of  Fisher  avenue  distant  twen- 
ty-five feet  easterly  from  the  southeasterly 
corner  of  said  Fisher  avenue  and  Fifth 
streets  as  shown  on  said  map,"  etc.  The  de- 
scriptions make  no  call  for  the  adjoining  lot, 
but  the  block  Is  shown  to  be  200  feet  in 
length,  and  by  scaling  according  to  the  scale 
of  the  map,  as  ascertained  by  the  survey- 
ors from  experiment,  the  width  of  Fifth 
street  was  about  33  feet  and  of  Fourth  street 
38  feet  The  streets  seem  to  have  been  un- 
improved at  the  time  of  the  survey  and  filing 
of  the  map,  and  are  not  laid  down  with  ref- 
erence to  fixed  monuments  and  the  courses 
are  not  given. 

The  plaintiffs,  in  addition  to  the  offer  of 
their  chain  of  title  and  maps,  called  their 
surveyor,  who  had  made  surveys  In  1892  for 
other  parties  In  that  vicinity,  and  who  in 
doing  so  noted  the  location  of  the  fences  on 
both  sides  of  Fifth  street,  and  produced  his 
notes  at  the  trial.  Later,  in  1906,  the  wit- 
ness had  made  a  survey  for  the  plaintiffs, 
after  defendant's  building  had  been  erected, 
and  again  noted  the'  location  of  the  fence 
on  the  easterly  side  of  Fifth  street  north  of 
Fisher  avenue,  and  testified  that  using  his 
former  notes,  and  extending  the  line  of  fence 


on  the  easterly  side  of  Fifth  street  north 
of  Fisher  avenue  across  Fisher  avenue  to 
the  south  of  it  It  struck  the  same  line  on 
which  he  had  found  the  fence  on  the  easter- 
ly side  of  Fifth  street  adjacent  to  the  lots 
in  question  in  1892.  The  testimony  tended 
to  prove  that  taking  the  location  of  this 
fence  as  on  the  easterly  line  of  Fifth  street, 
the  defendant's  building  was  over  the  plain- 
tiff's westerly  line  to  the  extent  above  de- 
fined. The  defendant  in  reply  called  two  or 
more  reputable  surveyors,  one  of  whom  had 
occasion  to  make  surveys  in  the  vicinity  and 
to  locate  the  fence  on  both  sides  of  Fourth 
avenue  as  early  as  1890,  and  who  had  lately 
surveyed  and  measured  the  block  and  the  lots 
In  question,  who  testified  that  the  easterly 
side  of  defendant's  building  was  within  the 
easterly  line  of  Its  lot  In  addition,  the  de- 
fendant called  a  number  of  witnesses,  who 
testified  that  they  had  been  familiar  with 
these  lots  and  the  persons  occupying  them 
for  more  than  20  years  before  the  plaintiffs 
had  acquired  their  lot,  the  date  of  which 
was  July,  1905,  and  that  during  the  owner- 
ship and  occupancy  of  these  lots  and  the 
houses  thereon  by  the  predecessors  in  title 
of  both  of  the  parties  to  the  suit  they  no- 
ticed that  a  fence  existed  and  was  kept  op 
between  the  respective  lots  running  from 
Fisher  avenue  back  to  the  southerly  line  of 
the  Bame.  This  was  some  evidence  of  prac- 
tical location  of  the  line  now  In  dispute,  and 
of  acquiescence  therein  by  such  owners.  The 
value  of  such  evidence  under  the  circum- 
stances was  recognized  in  the  case  of  Spot- 
tlswoode  v.  Morris  &  Essex  R.  R.  Co.,  61  N. 
J.  Law.  322,  339,  40  Atl.  505,  511,  by  Mr. 
Justice  Depue,  afterwards  Chief  Justice,  who. 
In  delivering  the  opinion,  said:  "The  general 
doctrine  of  the  law  is  that  where  the  true 
location  of  premises  conveyed  by  a  deed  is 
doubtful,  a  practical  location  by  consent  of 
the  parties  will  aid  in  the  construction  of  the 
deed,  and  in  some  instances  be  conclusive  as 
to  the  boundaries  thus  fixed,  although  the 
acquiescence  be  for  a  period  less  than  20 
years."  See,  also,  Jackson  v.  Perrlne,  35  N. 
J.  Law,  187;  Baldwin  v.  Shannon,  43  N.  J. 
Law,  596;  Den  v.  Van  Houten,  22  N.  J.  Law, 
61.  There  was  no  attempt  made  apparently 
by  the  plaintiffs  to  contradict  the  evidence 
of  practical  location  above  alluded  to.  It 
was  also  in  proof  that  before  the  defendant 
erected  the  building  upon  Its  lot  the  survey- 
or of  the  defendant  in  1905  located  the  east- 
erly line  of  defendant's  lot  by  marks  on  the 
curb  In  front  and  on  a  building  In  the  rear, 
and  that  after  the  factory  building  was 
erected  on  the  corner,  he  again  examined 
these  marks,  and  found  that  the  easterly 
wall  was  three-quarters  of  an  Inch  west  of 
the  line  bo  marked  out  It  was  also  proven 
by  the  mason  who  excavated  for  the  wall 
that  the  wall  was  placed  upon  the  line  of  the 
old  fence,  which  was  then  taken  down. 

As  to  whether  the  evidence  of  practical  lo- 
cation and  acquiescence  in  this  case  is  Suf- 
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flclent  to  work  an  estoppel  as  against  the 
plaintiffs  we  need  not  discuss,  because  the 
question  Is  not  before  us.  We  think,  how- 
ever, that  treating  this  evidence  as  only 
bearing  upon  the  question  of  the  true  loca- 
tion of  the  line  in  controversy,  in  connec- 
tion with  the  other  proofs,  the  verdict  of  the 
jury  is  against  the  clear  weight  of  the  evi- 
dence. Having  reached  this  conclusion  upon 
the  defendant's  first  ground  of  contention,  we 
need  not  discuss  the  other  grounds  for  re- 
versal. 

The  result  Is  that  the  verdict  will  be  set 
aside  and  a  venire  de  novo  Issued, 


(75  N.  J.  U  178) 

VAN  NESS  v.  NORTH  JERSEY  ST.  RY.  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

1.  Street  Railroads — Injuries  to  Persons 
Near  Tracks— Contributory  Negligence 
of  Injured. 

The  deceased  approached  a  double  track 
while  one  car  was  traveling  north  and  another 
south,  so  that  they  passed  at  about  the  point 
which  he  was  approaching.  He  waited  until 
the  north-bound  car  passed  by,  then  crossed  the 
track  behind  it,  stepped  in  front  of  the  south- 
bound car,  which  was  traveling  rapidly  and  only 
a  few  feet  from  him,  was  struck  down,  and  kill- 
ed. Held,  that  the  facts  show  contributory  neg- 
ligence on  the  part  of  the  deceased. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  44,  Street  Railroads,  §1  204-209.] 

2.  Same. 

It  is  the  duty  of  a  foot  passenger  crossing 
a  street  containing  car  tracks  to  look  out  while 
in  a  place  of  safety  for  approaching  cars,  and  a 
failure  to  do  so  will  bar  a  recovery  for  an  acci- 
dent contributed  to  by  such  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  447  Street  Railroads,  f|  204-209.] 

3.  TtfiAL— Refusal  of  Nonsuit— Cure  of  Eb- 

/    Where  plaintiff's  evidence  plainly  showed 

contributory  negligence,  the  error  in  refusing  a 

motion  for  a  nonsuit  is  not  cured  by  the  fact 

(hat  defendant  subsequently  examined  witnesses 

/in  its  own  behalf  who  contradicted  plaintiff's 

.  evidence  in  many  particulars,  but  did  not  alter 

,    the  situation  as  to  the  contributory  negligence 

of  plaintiff's  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  982.] 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Matilda  L.  Van  Ness,  adminis- 
tratrix, against  the  North  Jersey  Street  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    Reversed. 

Argued  June  term,  1907,  before  GUM- 
MERE,  C.  J.,  and  REED,  J. 

Edward  Kenny,  for  defendant  In  error. 
Hobard  Turtle,  for  plaintiff  In  error. 

GUMMERB,  O.  X  This  suit  was  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ant company  the  pecuniary  loss  sustained  by 
the  widow  and  next  of  kin  of  Levy  Van  Ness, 
deceased,  by  reason  of  his  death.  Van  Ness 
was  run  over  and  killed  by  a  trolley  car  of 
the  defendant  company  while  crossing  Broad 
street,  in  the  city  of  Newark,  In  front  of  the 
First  Presbyterian  Church,  not  far  from  the 
corner  of  Market  street    The  accident  oc- 


curred about  half  past  7  at  night  on  the 
26th  day  of  May,  1906,  while  it  was  yet  quite 
light  According  to  the  proof  on  the  part  of 
the  plaintiff,  there  was  a  car  traveling  north, 
and  another  one  proceeding  south,  which  pass- 
ed each  other  at  about  the  place  of  the  ac- 
cident The  plaintiff,  In  crossing  the  street 
came  first  to  the  track  upon  which  the  north- 
bound car  was  moving,  and  waited  until  It 
had  passed.  He  then  walked  across  this 
track,  and  stepped  In  front  of  the  south-bound 
car,  which  at  the  time  was  traveling  rapid- 
ly, and  was  only  a  few  feet  away  from  him. 
He  was  struck  down,  and  killed  almost  In- 
stantly. At  the  close  of  the  plaintiff's  case, 
there  was  a  motion  to  nonsuit  upon  the 
ground,  among  others,  that  the  facts  proved 
made  It  clear  that  the  accident  was  due  to 
the  contributory  negligence  of  the  deceased. 
The  motion  was  refused,  and  In  this  refusal 
there  was  in  our  judgment  error.  If  Mr.  Van 
Ness  had  been  at  all  observant  of  the  situa- 
tion, he  must  have  known  that  the  south- 
bound car  would  be  so  close  at  hand,  after 
the  north-bound  car  had  passed,  as  to  make 
it  dangerous  for  him  to  attempt  to  cross  over 
the  south-bound  track  until  after  the  car  up- 
on It  had  passed  by.  His  action  In  crossing 
in  front  of  the  south-bound  car,  if  he  had  this 
knowledge,  was  negligent  If  he  did  not  have 
this  knowledge,  it  was  because  he  failed  to 
take  the  reasonable  precaution  for  his  safety 
which  the  law  required  of  him.  As  was  stat- 
ed by  this  court  In  Hageman  v.  North  Jersey 
Street  Ry.  Co.  (N.  J.  Sup.)  65  Atl.  834,  it  Is 
the  duty  of  a  foot  passenger  crossing  a  street 
containing  car  tracks  to  use  his  powers  of 
observation  while  in  a  place  of  safety  to  dis- 
cover approaching  cars  which  may  put  him  In 
danger,  and  a  failure  to  perform  this  duty  Is 
onch  negligence  as  will  bar  a  recovery  for 
an  accident  contributed  to  by  that  negligence. 

After  the  refusal  to  nonsuit  the  defendant 
examined  on  Its  behalf  a  number  of  witnesses 
whose  stories  describing  the  accident  were,  In 
many  respects,  contradictory  of  the  testimony 
by  the  witnesses  produced  on  behalf  of  the 
plaintiff.  Their  testimony,  however,  does  not 
operate  to  correct  the  error  of  the  trial  judge 
In  refusing  to  nonsuit  for  the  contributory 
negligence  of  the  deceased  Is  as  plainly  evi- 
denced thereby  as  by  the  testimony  given  by 
the  witnesses  on  behalf  of  the  plaintiff. 

The  judgment  therefore,  must  be  reversed. 

(76  N.  J.  L.  176) 

DAILET  et  al.  v.  KIERNAN  et  aL 
(Supreme  Court  of  New  Jersey.    Nov.  15, 1907.) 

Limitation  of  Actions— Injuries  to  Prop- 
erty—Statute Construed. 

Supplement  of  March  24,  1896,  to  the  stat- 
ute of  limitations  (P.  L.  p.  119),  providing  that 
actions  for  "injuries  to  persons  shall  be  brought 
within  two  years,"  applies  only  to  actions  for 
personal  injuries,  and  hence  not  to  an  action 
to  recover  for  injury  to  a  vessel  caused  by  a 
negligent  collision. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §  142.] 


Digitized  by 


Google 


1029 


67  ATLANTIC  REPORTER. 


'N.J. 


Action  by  John  D.  Dally  and  others  against 
Thomas  F.  Kiernan  and  others  for  dam- 
ages to  a  vessel  caused  by  collision.  Plain- 
tiffs demur  to  the  plea  of  limitation.  Judg- 
ment for  plaintiffs. 

Argued  June  term,  1907,  before  GUM- 
MERE,  C.  J.,  and  REED,  J. 

Charles  A.  Reed,  for  plaintiffs.  John  Grif- 
fin, for  defendants. 

GUMMERE,  C.  J.  This  suit  was  brought 
to  recover  damages  sustained  by  the  plain- 
tiffs from  an  injury  received  by  a  vessel  be- 
longing to  them,  which  injury  was  produced 
by  a  collision  between  the  plaintiffs'  vessel 
and  one  belonging  to  the  defendants,  and 
which  resulted  solely  from  the  carelessness 
of  the  defendants'  servants.  The  collision 
occurred  on  November  6,  1901.  The  suit 
was  Instituted  March  4,  1007.  The  defend- 
ants pleaded  actio  non,  because  the  plain- 
tiffs' cause  of  action  did  not  accrue  within 
two  years  next  before  the  commencement  of 
the  suit    To  this  plea  the  plaintiffs  demur. 

The  validity  of  the  plea  depends  upon 
whether  the  supplement  to  the  statute  of 
limitations,  passed  March  24,  1896  (Pamph. 
Laws,  p.  119),  which  provides  that  "all  ac- 
tions hereafter  accruing  for  injuries  to  per- 
sons, caused  by  the  wrongful  act,  neglect  or 
default  of  any  person  or  persons,  firm  or  firms, 
individual  or  individuals,  corporation  or  corpo- 
rations within  this  state,  shall  be  commenced 
and  instituted  within  two  years  next  after 
the  cause  of  such  action  shall  have  accrued, 
and  not  after,"  applies  where  the  injury 
complained  of  is  Inflicted  upon  property.  If 
it  does  not,  then  the  plaintiffs  have  six  years 
next  after  the  cause  of  action  accrued  with- 
in which  to  bring  suit  The  question  pre- 
sented Is  not  difficult  of  solution.  Every 
student  of  Blackstone  will  recall  that  civil 
Injuries  are  divided  into  two  classes— in- 
juries to  personal  rights,  and  injuries  to 
property  rights.  The  statute.  In  terms,  deals 
only  with  the  former  class  of  injuries — 
that  is,  personal  injuries,  as  distinguished 
from  injuries  to  property  rights — for,  un- 
less the  word  "persons"  is  a  word  of  limita- 
tion in  this  statutory  provision,  it  is  mean- 
ingless. 

The  plaintiffs  are  entitled  to  judgment  on 
the  demurrer. 

f»  N.  J.  B.  177) 

MENGB  v.  MORRIS  &  E.  R.  CO..  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept  20, 
1907.) 

1.  Eminent  Domain— Taking  Pbopkbtt  fob 
Railroad  Pubpobes— Injunction. 

Injunction  is  the  proper  remedy  to  restrain 
a  railroad  company  from  taking  complainant's 
property  without  compensation,  not  because  an 
Injunction  will  Issue  to  restrain  an  ordinary 
trespass,  but  to  protect  the  property  owner's 
constitutional  right  against  aggression. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  762.} 


2.  Same— Extent  of  Rigiit. 

Where  a  railroad  company  may  condemn 
land  for  railroad  purposes,  an  injunction  will 
be  issued  at  the  suit  of  a  private  property  owner 
to  restrain  the  company  from  taking  or  using 
the  land  without  first  making  compensation  only 
where  the  corporation  Is  willfully  proceeding  in 
violation  of  the  owner's  constitutional  right. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  g  762.] 

3.  Same— Remedies  of  Owneb. 

Where,  a  railroad  company  has  entered 
private  property  to  appropriate  the  same  with- 
out first  having  proceeded  to  condemn  it  the 
§roperty  owner  may  sue  at  law  every  day  for 
amages  for  the  trespass,  or  he  may  maintain 
ejectment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  f§  729,  731.] 

4.  Injunction  —  Right  to  be  Protected  — 
constitutional  rights. 

A  constitutional  right  differs  from  a  right 
conferred  by  the  common  law  or  by  statute  only 
in  the  fact  that  it  is  guarded  from  any  attack 
or  interference  by  the  Legislature,  or  any  other 
governmental  agent  and  is  not  entitled  by  it* 
nature  to  protection  by  injunction  to  a  greater 
extent  than  any  other  right 

5.  Eminent   Domain  —  Raxlboadb  —  Taking 
Land — Injunction. 

A  railroad,  under  the  belief  that  a  satis- 
factory arrangement  would  be  reached  for  the 
taking  of  complainant's  land  for  a  tunnel,  de- 
layed condemnation  proceedings,  and  prosecuted 
the  work  up  to  complainant's  property  line  be- 
fore he  made  complaint  to  any  court.  The  rail- 
road proposed  to  tunnel  through  solid  rock  in 
complainant's  land  50  feet  below  the  surface 
without  affecting  the  enjoyment  of  complainant's 
building,  and  without  any  intent  to  evade  its 
duty  to  pay  complainant  compensation,  which 
it  stood  ready,  willing,  and  able  to  do.  Held 
that,  though  defendant  was  a  trespasser  in  tak- 
ing complainant's  land  without  first  making  com- 
pensation, an  injunction  restraining  defendant's 
construction  would  be  refused  on  condition  that 
defendant  pay  a  satisfactory  sum  into  court  to 

fuarantee  complainant  juft  compensation}  and 
iligently  prosecute   condemnation   proceedings. 

Bill  for  injunction  by  August  Menge 
against  the  Morris  &  Essex  Railroad  Com- 
pany and  others.  Injunction  denied  on  con-* 
ditlon. 

James  J.  Murphy  and  Charles  J.  Roe,  for 
complainant    Albert  C  Wall,  for  defendants. 

STEVENSON,  V.  C.  (orally).  In  the  case 
of  August  Menge,  Complainant  and  the  Mor- 
ris &  Essex  Railroad  Company  et  al..  De- 
fendants, the  conclusion  I  have  reached  Is 
that  the  motion  for  a  preliminary  Injunction 
will  be  denied  upon  condition  that  the  rail- 
way company  deposit  forthwith,  within  a. 
time  to  be  named  in  the  order,  in  the  Court 
of  Chancery,  an  amount  of  money  to  be  fixed 
by  the  order,  which  will  guarantee  to  the 
complainant  the  Just  compensation  which  he 
Is  entitled  to  receive  for  land  which  the  rail- 
way company  is  now  occupying,  and  which 
is  proposes  to  take  permanently  for  its  rail- 
road, and  upon  the  further  condition  that 
the  railroad  company  will  diligently  prose- 
cute the  present  condemnation  proceedings 
which  it  appears  to  have  instituted,  the  com- 
plainant having  the  right  at  all  times  to  ap- 
ply again  to  this  court  In  this  cause  for  an 
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Injunction  In  case  of  any  violation  of  these 
conditions. 

The  principle  which  I  apply  to  this  case 
I  shall  endeavor  briefly  to  explain,  although 
I  have  had  occasion  to  lay  it  down  and  apply 
It  in  another  case  very  recently  (the  case  of 
Nelson  v.  Mew  Jersey  Short  Line  Railroad 
Company,  67  Atl.  1032),  in  which  case  an  ap- 
peal Is  now  pending  In  the  Court  of  Errors 
and  Appeals.  The  Court  of  Errors  and  Ap- 
peals may  make  deliverance  in  that  case 
which  will  necessarily  lead  to  a  different 
result  in  this  present  case,  but  all  that  I 
can  do  at  present  in  this  case  is  to  follow 
the  ruling  which  I  made  in  that  case  after 
very  careful  examination  of  the  authorities 
and  consideration  of  them  as  welL  Mo  doubt 
it  is  true  that  as  a  general  rule  a  private 
property  owner  Is  entitled  to  an  lnjunticn  to 
restrain  a  corporation  from  unlawfully  tak- 
ing his  land,  a  railway  corporation,  for  In- 
stance. The  general  principle  Is  well  set- 
tled that  a  railway  corporation  will  not  be 
permitted  to  take  property  for  the  uses  of 
its  railway  without  making  Just  compensation 
first,  and  that  the  remedy  of  the  property 
owner  whose  constitutional  right  1b  invaded, 
or  threatened  to  be  Invaded,  is  by  an  In- 
junction, and  that  the  injunction  will  issue, 
as  the  authorities  bold,  not  upon  the  same 
principles  which  apply  to  the  Issuing  of  an 
Injunction  to  restrain  an  ordinary  trespass. 
The  injunction  will  Issue  to  enforce  the  con- 
stitutional right  of  the  property  owner 
against  dangerous  aggression  and  in  order 
to  keep  corporations  within  the  limits  of 
tbelr  powers.  That  is  the  principle  which 
was  enunciated  in  the  case  of  Pratt  v.  Rose- 
land  Railway  Company,  50  N.  J.  Eq.  154,  24 
Atl.  1027,  in  which  Vice  Chancellor  Van  Fleet 
quotes  with  approval  and  adopts  the  follow- 
ing language  from  Mr.  Kerr,  in  bis  Treatise 
on  Injunctions:  "A  private  person  who  ap- 
plies for  an  Injunction  to  restrain  a  public 
incorporated  company  from  entering  illegally 
on  his  land  Is  not  required  to  make  out  a 
case  of  destructive  trespass  or  Irreparable 
damage.  The  inability  of  private  persons  to 
contend  with  these  powerful  bodies,  which 
have  often  large  sums  of  money  at  their  dis- 
posal and  are  often  too  prone  to  act  in  an 
arbitrary  and  oppressive  manner,  raises  an 
equity  for  the  prompt  Interference  of  the 
court  to  keep  them  within  the  strict  limits  of 
their  statutory  powers,  and  prevent  them 
from  deviating  in  the  smallest  degree  from 
the  terms  prescribed  by  the  statute  which 
gives  them  authority."  Mow,  this  statement 
Is  from  Mr.  Kerr,  and  it  was  applicable 
to  a  right  under  an  English  statute.  Some 
authorities  think  that  the  principle  should 
be  applied  even  more  rigidly  In  this  country, 
In  view  of  the  fact  that  the  right  which  the 
court  is  asked  to  protect  is  a  constitutional 
right  I  do  not  quite  follow  the  reasoning 
of  the  authorities  In  regard  to  this  matter; 
but  that  is  a  view  which  has  frequently  been 
expressed.     Vice  Chancellor  Van  Fleet  con- 


tinues :  "Other  authors  state  the  rule  in  sub- 
stantially the  same  way,"  citing  High  on 
Injunction  and  Lewis  on  Eminent  Domain, 
and  concludes  In  the  following  language: 
"This  rule  has  been  repeatedly  recognized 
in  this  state,  notably  so  by  Chancellor  Pen- 
nington in  Ross  v.  Elizabeth  Town  &  Som- 
ervllle  Railroad  Company,  2  M.  J.  Eq.  422, 
and  by  Chancellor  Zabrlskle  In  Stevens  v. 
Paterson  &  Mewark  Railroad  Company,  20 
M.  J.  Eq.  126,  129,  and  by  Chancellor  Run- 
yon  in  the  Morris  &  Essex  Railroad  Company 
v.  Hudson  Tunnel  Railroad  Company,  20 
N.  J.  Eq.  384,  887.  I  think  I  am  bound  to 
regard  It  as  the  established  law  of  this 
court  An  Injunction  must  Issue  restraining 
the  corporate  head  from  further  construct- 
ing its  railroad  on  the  land  In  question,  un- 
til it  shall  have  made  Just  compensation  to 
the  complainant  for  his  estate  In  the  same." 
The  authority  of  this  decision  of  Vice  Chan- 
cellor Van  Fleet  certainly  seems  to  have  been 
Impaired  by  what  subsequently  occurred.  The 
case  was  a  motion  for  a  preliminary  injunc- 
tion, and  was  heard  in  the  usual  way  on  or- 
der to  show  cause.  There  is  no  suggestion 
that  there  was  any  final  bearing  in  the  Court 
of  Chancery,  and  the  Vice  Cnancellor's  opin- 
ion concludes  that  an  injunction — that  is  to 
say,  a  preliminary  injunction — should  Issue. 
From  the  order  for  this  preliminary  injunc- 
tion an  appeal  was  taken  to  the  Court  of 
Errors  and  Appeals,  where  the  cause  appears 
to  have  slumbered  for  five  or  six  years.  The 
only  report  of  the  case  In  the  Appellate 
Court  Is  found  in  58  M.  J.  Eq.  685,  47  Atl. 
1132,  from  which  It  appears  that  the  case 
was  argued  at  the  March  term,  1899,  but  no 
decision  appears  to  have  been  rendered.  A 
reporter's  note  states  that  on  November  14, 
1898,  an  order  was  entered,  reversing  the  or- 
der of  the  Court  of  Chancery  for  a  prelimi- 
nary Injunction  and  dismissing  the  bill  of 
complaint  and  directing  that  the  record  be 
remitted,  in  order  that  said  decree  might  be 
carried  into  execution.  Whether  or  not  this 
decree  directing  that  the  blil  should  be  dl*- 
missed  was  entered  after  a  settlement  by 
consent  does  not  appear.  It  may  be  that  the 
Court  of  Errors  and  Appeals,  on  reviewing 
a  motion  for  a  preliminary  Injunction,  con- 
demned the  bill  on  its  merits  as  if  the  case 
were  heard  on  a  demurrer,  and,  without  giv- 
ing the  complainant  an  opportunity  to  amend, 
pronounced  a  final  decree  dismissing  the  bill 
in  accordance  with  the  practice  followed  by 
Chancellor  Runyon  in  Dusenbury  v.  Newark, 
25  N.  J.  Eq.  295,  and  some  other  similar 
cases.  I  have  not  examined  the  original  files 
in  the  Court  of  Chancery  and  the  Court  of 
Errors  and  Appeals  in  order  to  leam  pre- 
cisely what  action  the  Court  of  Errors  and 
Appeals  took  in  disposing  of  the  case  in  the 
way  I  have  mentioned.  However  this  de- 
cree dismissing  the  bill  on  the  merits  came  to 
be  entered,  I  think  that  the  general  state- 
ment which  I  have  read  from  the  opinion  of 
Vice  Chancellor  Van  Fleet  Is  recognised  as 
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law  In  this  state  and  very  generally  through- 
out the  country.  But,  In  my  Judgment,  It 
applies  only  to  those  cases  where  the  cor- 
poration Is  willfully  and  intentionally  pro- 
ceeding In  violation  of  the  constitutional 
right  of  the  property  owner.  It  is  said  that 
the  purpose  of  the  rule  is  to  keep  corpora- 
tions in  their  place,  to  keep  them  from  high- 
handed aggression ;  but  there  are  very  many 
cases  which  arise  where,  without  any  intent 
to  Tlolate  the  rights  of  the  private  propert/ 
owner,  the  corporation  unrortunately  finds 
Itself  In  the  position  of  being  a  trespasser. 
Well,  It  has  to  take  the  consequences  in  such 
a  case.  It  is  liable  to  an  action  at  law  for 
damages.  It  may  be  liable  to  an  action  for 
damages  every  day.  It  may  be  liable  to  an 
action  of  ejectment  The  question  Is  whether 
it  Is  liable  to  an  Injunction  which  will  par- 
alyse its  operation  and  may  stop  the  con- 
struction of  a  great  public  work.  I  do  not 
understand  that  the  rule  of  practice  laid 
down  by  Vice  Chancellor  Van  Fleet  and  all 
other  authorities  leads  to  any  such  con- 
clusion. 

In  the  case  of  Nelson  v.  New  Jersey  Short 
Line  Railroad  Company,  the  case  now  pend- 
ing In  the  Court  of  Errors  and  Appeals,  the 
regular  condemnation  proceedings  were  start- 
ed by  the  railroad  company.  They  laid  ou' 
their  route  through  a  large  farm,  and,  after 
paying  the  amount  awarded  by  the  commis- 
sioners into  the  Court  of  Chancery,  they 
went  to  work  laying  their  rails  and  con- 
structing their  roadbed.  The  owners  of  the 
farm  (a  number  of  tenants  In  common,  ac- 
cording to  my  recollection)  were  made  par- 
ties to  the  condemnation  proceedings.  There 
was,  however,  a  man  in  possession  of  the 
farm  who  may  have  been  regarded  by  the 
agents  of  the  railroad  company  as  a  mere 
caretaker,  or  a  mere  employe  of  the  owners. 
This  man,  by  mistake,  was  not  made  a 
party  to  the  condemnation  proceedings.  There 
was  no  question  that  the  agents  of  the  com- 
pany had  In  good  faith  endeavored  to  make 
all  parties  entitled  to  any  share  of  the  award 
parties  to  the  proceedings,  but  this  person 
somehow  was  overlooked.  It  was  a  clear 
case  of  mistake.  This  man,  then  (the  com- 
plainant, Mr.  Nelson),  filed  his  bill  to  en- 
Join  the  occupation  of  his  property  by  the 
railroad  company,  and  presented  a  lease  for 
a  year  to  himself  from  the  owners,  with  the 
right  to  an  extension.  He  had  an  undis- 
puted right  to  the  possession  of  the  proper- 
ty* He  had  a  legal  estate  in  It  He  was 
openly  and  notoriously  In  possession.  The 
railroad  company,  however,  had  acted  in  good 
faith  and  had  instituted  condemnation  pro- 
ceedings to  ascertain  the  value  of  the  land, 
which  means  the  value  of  the  land  Itself, 
the  sum  total  of  all  the  possible  estates  of 
all  the  owners,  including  this  tenant  Mr. 
Nelson,  In  the  land  taken,  and  had  paid  the 
entire  amount  of  the  award,  about  $6,000.  In- 
to court.  None  of  the  substantial  owners 
made  any  objection,  or,  if  they  made  objec- 


tion, the  proceedings  had  been  conducted  to 
a  finish.  The  money  in  court  represented 
the  actual  value  of  the  whole  land  as  be- 
tween the  railroad  company  and  those  who 
had  been  brought  into  the  condemnation  pro- 
ceedings, but  the  whole  proceeding  was  void 
as  to  Mr.  Nelson,  this  tenant  of  the  property, 
and  he  insisted  that  the  well-settled,  hard 
and  fast  rule  was  that  the  railroad  company 
was  liable  to  an  Injunction  restraining  it 
from  taking  his  property  without  first  mak- 
ing Just  compensation  for  the  same.  But 
In  view  of  the  fact  that  the  railroad  com- 
pany had  the  right  to  condemn  the  land 
which  it  had  taken,  and  bad  in  good  faith  in- 
stituted condemnation  proceedings  of  which 
it  had  Intended  and  endeavored  to  notify  all 
the  parties  interested,  and  had  paid  the 
award  of  the  commissioners  into  court  and 
that  such  award  necessarily  included  a  sum 
which  represented  the  value  of  Mr.  Nelson's 
entire  leasehold  estate,  if  it  had  any  substan- 
tial value,  I  held  that  the  general  rule  was 
not  applicable,  even  though  Mr.  Nelson  was 
not  bound  by  the  award,  and  was  therefore 
not  bound  to  accept  any  portion  of  the 
award  as  the  ascertained  value  of  bis  prop- 
erty and  the  ascertained  extent  of  his  dam- 
ages. The  application  for  the  Injunction  was 
therefore  denied,  upon  condition  that  the 
defendant  corporation  would  forthwith  de- 
posit a  sum  of  money  in  the  Court  of  Chan- 
cery amply  sufficient  to  cover  all  possible 
claims  of  Mr.  Nelson,  and  also  institute  con- 
demnation proceedings  to  which  Mr.  Nelson 
would  be  made  a  party. 

I  think  it  Is  a  mistake  to  suppose  that  any 
man  had  an  absolute  right  to  an  Injunction 
merely  because  his  constitutional  right  is 
Invaded.  What  is  a  constitutional  right? 
How  does  it  differ  from  a  right  under  the 
common  law  or  under  a  statute?  Is  It  more 
sacred?  The  distinguishing  feature  of  a 
right  created  directly  by  a  constitutional 
provision  seems  to  be  that  such  right  Is 
guarded  from  attack  or  interference  of  any 
kind  by  the  Legislature,  or  any  other  gov- 
ermental  agent  of  the  state.  It  does  not  fol- 
low, however,  that,  If  a  man  has  a  constitu- 
tional right,  the  invasion  of  that  right  calls 
for  any  remedy  different  from  that  to  which 
he  would  be  entitled  In  case  his  right  were 
based  solely  upon  the  common  law,  or  upon 
a  statute.  It  has  beep  suggested  that  unless 
a  court  of  equity  will  In  every  case  enjoin 
a  corporation  from  appropriating  or  occupy- 
ing property  without  first  making  the  just 
compensation  provided  by  the  Constitution, 
the  constitutional  safeguard  is  nullified.  In 
other  words,  It  is  claimed  that  the  writ  of 
injunction  is  practically  the  only  method  of 
enforcing  the  constitutional  provision  requir- 
ing compensation  to  be  made  before  the 
property  Is  taken.  This  view,  it  seems  to 
me,  is  clearly  fallacious.  Common-law  rights 
are  generally  recognized  and  enforced  by 
remedies  which  are  compensatory.  The  In- 
stances in  which  rights  are  specifically  en- 
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forced  and  the  Invasion  of  those  rights  pre- 
vented are  comparatively  few.  The  Consti- 
tution provides  for  compensation  before  ap- 
propriation. If  a  corporation  appropriates 
before  making  compensation,  its  action  is 
illegal,  and  the  party  injured  has  various 
appropriate  actions  at  law  for  the  recovery 
of  damages  and  the  restitution  of  his  prop- 
erty. Whether  the  trespass  of  the  corpora- 
tion—the illegal  appropriation  of  property 
by  it— will  be  restrained  by  an  injunction 
out  of  a  court  of  equity  is  a  matter,  it  seems 
to  me,  to  be  examined  and  decided  without 
reference  to  the  origin  of  the  right  which 
the  corporation  is  proposing  to  violate.  As 
is  illustrated  in  the  language  of  Mr.  Kerr, 
quoted  by  Vice  Chancellor  Van  Fleet,  pre- 
cisely the  same  question  as  to  the  use  of  the 
writ  of  injunction  in  cases  of  this  kind  comes 
up  in  England  where  there  Is  no  question  of 
constitutional  law  involved,  where  an  omnipo- 
tent Parliament  has  the  power,  if  it  sees  fit 
to  exercise  it,  to  authorize  the  taking  of  pri- 
vate property  for  public  use  before  making 
compensation  therefor,  or  even  without  mak- 
ing any  compensation  at  any  time. 

In  the  case  now  before  the  court,  it  may 
be  conceded  that  if  the  railroad  company 
willfully  and  deliberately,  with  full  knowl- 
edge of  all  the  facts,  undertook  to  run  Its 
road  under  and  through  the  complainant's 
property,  this  court  ought  to  stop  it  by  an 
Injunction,  and  pay  no  heed  to  arguments 
which  are  effectually  addressed  to  the  court 
to  prevent  the  issuing  of  a  writ  of  Injunction 
to  restrain  an  ordinary  trespass.  Exclud- 
ing from  consideration  the  constitutional 
right  of  the  complainant,  it  has  not  been 
argued  that  there  are  any  circumstances  in 
this  case  which  would  entitle  the  complain- 
ant to  a  writ  of  injunction  to  restrain  the 
trespass  of  which  the  defendant  corporation 
appears  to  be  guilty.  The  complainant  Is 
not  disturbed  in  the  possession  of  his  prop- 
erty, and  does  not  seem  to  be  practically  in- 
jured In  any  way  by  what  the  defendant 
has  done.  The  utmost  possible  damage  to  the 
complainant  is  very  slight.  His  remedies  at 
law,  including  an  action  of  ejectment  and  an 
action  for  damages,  seem  to  be  adequate. 
In  case  the  railroad  company  should  be  eject- 
ed— should  not  succeed  in  acquiring  title  In 
any  way — the  complainant  will  be  restored  to 
the  full  possession  of  his  property.  All  these 
considerations  are  to  be  disregarded,  as 
seems  to  be  well  settled,  if  It  appears  that  the 
railroad  company  has  Intentionally  under- 
taken to  appropriate  the  complainant's  prop- 
erty without  first  rendering  him  the  just 
compensation  to  which  he  is  entitled.  Now, 
that  is  not  this  case  at  all.  I  am  thoroughly 
satisfied  from  the  proofs  that  the  railroad 
company  In  good  faith  endeavored  to  have  the 
complainant  receive  full  compensation  for 
bis  property  before  they  began  to  run  their 
tunnel  through  It  Undoubtedly  the  case 
would  be  very  different  If  the  railroad  com- 
pany were  appropriating  or  occupying  the 


surface  of  the  complainant's  land,  or  in  any 
way  disturbing  the  complainant's  occupation 
or  use  of  that  land.  It  must  be  borne  in  mind 
that  the  railroad  company  Is  boring  Its  tun- 
nel through  solid  rock  50  feet  below  the  sur- 
face without  in  any  way  affecting  the  enjoy- 
ment of  the  use  of  the  complainant's  building 
The  evidence  shows  clearly  that  the  defend- 
ant had  no  Intention  to  evade  Its  duty  with 
reference  to  compensating  the  complainant, 
but,  on  the  contrary,  at  every  stage  of  the 
construction  of  its  tunnel  had  good  reason  to 
believe  that  an  adjustment  would  be  made, 
without  litigation  and  without  expense  by 
which  the  complainant  would  receive  the 
ample  compensation  which  the  defendant 
stood  ready  and  willing  to  pay  him,  and  was 
amply  able  to  pay  him  at  any  time. 

There  was  also  a  very  strong  indication, 
I  think,  that  the  complainant  was  not  prompt 
in  bringing  his  suit  for  an  injunction,  but 
allowed  the  defendant  to  delay  condemnation 
proceedings  upon  the  assurance  which  the 
complainant's  conduct  seemed  to  give,  that  the 
amount  of  the  complainant's  compensation 
would  be  fixed  by  agreement  between  the 
parties  Interested.  The  defendant  corpora- 
tion ought  not  to  be  punished  because  it  made 
a  mistake  in  perfect  good  faith  in  adjudging 
that  no  condemnation  proceedings  would  be 
necessary.  The  defendant,  manifestly  rely- 
ing upon  the  assurance  of  a  satisfactory 
voluntary  settlement  which  seemed  to  be  In- 
dicated by  the  conduct  of  the  complainant, 
brought  Its  tunnel  up  to  the  line  of  his  prop- 
erty, and  then,  in  daily  expectation  of  a 
settlement,  carried  the  tunnel  very  nearly 
through  the  complainant's  property  before  he 
made  complaint  to  any  court.  The  complain-: 
ant  now  undertakes,  I  think,  to  apply  a  very 
harsh  rule  to  the  situation.  He  asks  a  court 
of  equity  to  subject  the  defendants  to  the 
very  great  Inconvenience  and  expense  of 
suspending  work  on  its  tunnel  until  the  pro- 
ceedings for  condemnation  can  be  conducted 
to  an  award  which  can  be  paid  into  court. 
The  rule  which  allows  an  injunction  to  re- 
strain corporations  from  willful  and  inten- 
tional violation  of  the  constitutional  rights 
of  property  owners  is  not,  in  my  opinion,  ap- 
plicable to  this  case.  The  defendant  corpora- 
tion, although  legally  a  trespasser  and  liable 
to  be  ejected  and  to  be  mulcted  In  damages 
in  the  law  courts,  has  become  such  tres- 
passer, to  a  certain  extent,  by  mistake,  hav- 
ing delayed  the  Institution  of  condemnation 
proceedings  under  a  bona  fide  expectation 
founded  In  a  large  degree  upon  the  conduct  of 
the  complainant  that  compensation  satisfac- 
tory to  the  complainant  would  be  voluntarily 
accepted  by  him,  and  that,  therefore,  condem- 
nation proceedings  would  be  unnecessary. 

For  the  reasons  which  I  have  endeavored 
to  set  forth,  my  conclusion  is  that  no  pre- 
liminary injunction  is  proper  In  this  causey 
and  that  the  complainant  should  be  left  to 
his  remedy  at  law;  provided,  however  as  I 
stated  at  the  start,   the  railway  company 
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will  prosecute  the  condemnation  proceedings 
with  dilligence  and  effect,  and  will  forthwith, 
within  a  few  days,  say  five  or  ten  days,  pay 
into  the  Court  of  Chancery  a  sum  to  be 
named  in  the  order,  which  will  guarantee  the 
cash  compensation  which  the  complainant  is 
entitled  to  receive. 


(73  n.  j.  b.  an 

NELSON  v.  NEW  JERSEY   SHORT  LINE 
R.  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Sept  28, 
1907.) 

1.  Eminent    Domain  —  Taking    Pbopebty 
Without  Compensation— Injunction. 

Where  a  railroad  company  attempts  to  take 
property  for  railroad  purposes  without  first 
making  compensation,  the  property  owner  may, 
In  general,  obtain  relief  by  injunction  without 
facts  showing  inadequacy  of  his  remedy  at  law. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  18,  Eminent  Domain,  8  762.] 

2.  Same— Accident—  Mistake. 

The  rale  that  an  injunction  will  issue  to 
restrain  a  railroad  from  taking  property  with- 
out first  making  just  compensation  applies,  as  a 
matter  of  right  where  the  railroad  company  is 
guilty  of  willful  and  intentional  aggression,  but 
where  it  has  intended  in  good  faith  to  comply 
with  the  law,  but  finds  itself  by  some  accident 
or  mistake  in  the  position  of  a  trespasser,  wheth- 
er an  injunction  shall  issue  is  to  be  determined 
on  the  rules  applied  to  an  injunction  to  restrain 
an  ordinary  trespass. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  g  762.] 

8.  Same— Condemnation  Pboceedings— Pab- 

ties. 

Where  a  lessee  of  land  sought  to  be  con- 
demned for  railroad  purposes  was  not  a  party  to 
the  condemnation  proceedings,  he  was  not  bound 
thereby,  but  was  entitled  in  a  subsequent  pro- 
ceeding to  which  he  was  a  party  to  show  that  a 
substantially  larger  sum  was  justly  due  him 
for  the  value  of  his  property  and  the  amount  of 
his  damages  than  the  residue  of  the  fund  paid 
into  court  in  the  prior  proceedings  which  would 
remain  after  the  owners,  who  were  parties,  had 
received  their  shares. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §1  628,  629.] 

4.  Same— Injunction— Denial— Terms. 

Where  the  owner  of  a  valuable  leasehold  on 
property  sought  to  be  condemned  for  railroad 
purposes  was  by  mistake  not  made  a  party  to 
condemnation  proceedings,  and  the  railroad, 
while  a  trespasser  as  to  him  in  taking  the  prop- 
erty, had  not  intentionally  or  willfully  violated 
his  rights,  he  was  not  entitled  to  restrain  the 
railroad's  use  of  the  land  until  his  claim  had 
been  satisfied,  where  the  railroad  paid  into  court 
a  sum  sufficient  to  satisfy  such  claim  and  pro- 
ceeded with  reasonable  diligence  to  condemn  his 
rights. 

Suit  by  Meyer  C.  Nelson  against  the  New 
Jersey  Shore  Line  Railroad  Company  and 
others.  On  bill  for  a  preliminary  Injunction 
to  restrain  defendant  from  taking  land  for 
railroad  purposes  without  first  making  com- 
pensation.   Injunction  denied. 

Ephralm  Cutter,  for  complainant  Wll- 
lard  P.  Voorhees,  for  defendant 

STEVENSON,  V.  O.  After  learning  that 
an  appeal  bad  been  taken  In  this  case  from 


the  order  advised  by  me  denying  the  motion 
for  an  Injunction  on  terms,  It  became  my  duty 
to  set  forth  in  writing  the  reasons  for  the 
order  which  I  bad  advised.  Before  under- 
taking this  work,  a  motion  for  a  preliminary 
injunction  to  restrain  a  railroad  company 
from  appropriating  land  before  making  com- 
pensation therefor  was  argued  before  me  in 
the  case  of  Menge  v.  Morris  ft  Essex  Railroad 
Company,  67  Atl.  102a  The  argument  and  dis- 
position of  this  motion  Involved  the  consider- 
ation of  practically  everything  which  had 
been  presented  and  discussed  In  this  Nelson 
Case,  except  the  definition  of  the  conditions 
to  which  the  defendant  must  submit  in  order 
to  prevent  the  Issuing  of  an  injunction.  The 
opinion  In  the  Menge  Case,  which  has  recent- 
ly been  filed,  follows  the  decision  In  this  case 
and  discusses  the  same  at  some  length,  and 
might  perhaps  be  referred  to  as  a  sufficient 
statement  of  the  reasons  which  In  my  judg- 
ment sustain  the  order  made  in  this  case  la 
which  the  appeal  has  been  given. 

In  each  of  these  cases  the  defendant  a 
railroad  corporation,  stood  before  this  court 
as  a  trespasser,  and  the  trespass  consisted  In 
the  attempted  appropriation  of  lands  of  the 
complainant  for  the  defendant's  railroad,  In 
violation  of  the  constitutional  and  statutory 
rules  which  protect  private  property  owners 
against  injustice  and  oppression  on  the  part 
of  corporations.  The  general  rule  was  recog- 
nized that  the  writ  of  injunction  will  go  to 
restrain  such  a  trespass,  even  in  the  absence 
of  any  facts  showing  the  Inadequacy  of  the 
complainant's  remedy  at  law.  Pratt  v.  Rose- 
land  R.  R.  Co.,  50  N.  J.  Eq.  150  (1892)  24  Atl. 
1027,  and  cases  cited  on  page  154;  1  Pom. 
Eq.  Rem.  p.  762 ;  Kerr  on  Inj.  (4th  Ed.  1903) 
85;  Lewis  on  Em.  Dom.  g  631;  Morris  Canal 
Co.  v.  Jersey  City,  26  N.  J.  Eq.  294  (1875); 
Hart  v.  Leonard,  42  N.  J.  Eq.  417  (Ct  of  E. 
&  A.,  1886),  7  Atl.  805 ;  Township  of  Franklin 
v.  Nutley  Water  Co.,  63  N.  J.  Eq.  601,  606 
(1895),  32  Atl.  381.  In  1871  Chief  Justice 
Beasley  sitting  for  the  Chancellor  expressed 
a  doubt  whether  the  modern  English  doctrine 
above  set  forth  had  been  adopted  in  New 
Jersey.  Erie  R.  R.  Co.  v.  D.,  L.  ft  W.  R. 
R.  Co.,  21  N.  J.  Eq.  283,  292.  I  think,  how- 
ever, that  notwithstanding  the  peculiar  re- 
versal of  Vice  Chancellor  Van  Fleet's  deci- 
sion In  Pratt  v  Roseland  R.  R.  Co.,  supra, 
by  the  Court  of  Errors  and  Appeals  without 
opinion  or  explanation  (58  N.  J.  Eq.  585,  47 
Atl.  1132),  the  modern  English  doctrine  has 
been  repeatedly  recognized  as  In  force  in  this 
state,  especially  since  the  decision  of  the 
Court  of  Errors  and  Appeals  In  Hart  v.  Leon- 
ard, supra. 

The  rule  under  consideration,  however, 
seems  to  rest  upon  the  policy  of  restraining 
corporations  from  willful  and  intentional  ag- 
gression as  the  authorities  above  cited  amp- 
ly show.  But  where  the  appropriation  of  the 
complainant's  property  Is  not  of  such  a  char- 
acter— where  the  corporation  has  intended  In 
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good  faith  to  comply  with  the  law,  but  finds 
itself  by  some  accident  or  mistake  In  the  posi- 
tion of  a  trespasser — the  reason  for  the  gen- 
eral rule  to  a  large  extent  seems  to  fail,  and 
the  question  whether  or  not  an  Injunction 
should  Issue  remains  to  be  determined  after 
due  weight  has  been  given  to  those  consider- 
ations which  ere  deemed  important  or  con- 
trolling In  all  cases  where  a  preliminary  in- 
junction Is  applied  for  to  restrain  an  ordinary 
trespass.  Wood  v.  Charingcross  Ry.  Co.,  33 
Beav.  290  (18C3);  Plckert  v.  Rldgefleld  Park 
R  R  Co.,  25  N.  J.  Eq.  316  (1874);  Lanterman 
v.  Blairstown  R  R  Co.,  28  N.  J.  Eq.  1  (1877) ; 
Mettler  v.  Easton,  etc.,  R.  R.  Co.,  25  N.  J.  Eq. 
214  (1874);  Ocean  City  BL  R.  Co.  t.  Bray, 
57  N.  J.  Eq.  104  (1896),  87  Atl.  604.  See, 
also,  Peck  v.  Schenectady  Ry.  Co.,  170  N. 
Y.  298  (1902),  63  N.  E.  357,  and  the  line  of 
cases  In  New  York  known  as  the  Elevated 
Railway  Cases,  90  N.  Y.  122,  48  Am.  Rep. 
146,  Lahr  v.  Metropolitan  E.  Ry.  Co.,  104 
N.  Y.  269,  10  N.  E.  528,  Abendroth  v.  Man- 
hattan Ry.  Co.,  122  N.  Y.  1,  25  N.  E.  496,  11 
L  R  A.  684,  19  Am.  St  Rep.  461,  and  Kane 
▼.  New  York  Elevated  R.  Co.,  125  N.  Y.  186, 
26  N.  B.  278, 11  L.  R.  A.  640.  In  such  a  case, 
— 1.  e.,  where  there  has  been  no  willful  or  in- 
tentional violation  of  the  complainant's  rights 
— If  the  defendant  corporation  has  the  right 
to  condemn  the  complainant's  land  and  stands 
ready  to  Institute  and  diligently  prosecute 
condemnation  proceedings,  and  also  to  pay 
into  this  court  a  sum  of  money  sufficient  to 
cover  any  possible  award  which  may  be 
made  to  the  complainant  in  the  condemnation 
proceedings.  It  would  seem  that  the  complain- 
ant Is  placed  In  substantially  the  same  posi- 
tion that  he  would  have  occupied  if  the  de- 
fendant had  proceeded  originally  In  strict 
compliance  with  all  constitutional  and  stat- 
utory requirements.  It  would  also  seem  that 
the  case  does  not  call  for  any  punitive  ap- 
plication of  the  law  to  the  defendant  cor- 
poration on  account  of  any  willful  aggres- 
sion on  its  part  so  as  to  make  it  necessary 
that  both  the  corporation  and  the  public 
should  suffer  from  the  temporary  suspen- 
sion of  an  Important  public  work.  An  In- 
junction, It  seems  to  me,  In  the  class  of 
cases  under  consideration,  would  do  the 
complainant  no  good  whatever,  but  only  do 
harm  to  the  defendant  corporation  and  the 
public,  and  In  some  cases  a  great  deal  of 
harm. 

Applying  these  principles  which  are  dis- 
cussed at  some  length  In  the  above  men- 
tioned opinion  in  the  Menge  Case  to  the  pres- 
ent case,  the  conclusion  was  reached  that  the 
complainant  was  not  entitled  to  a  writ  of 
Injunction  In  the  absence  of  any  evidence 
that  his  remedies  at  law  were  not  entirely 
adequate,  provided  the  defendant  would  com- 
ply with  terms  which  would  secure  beyond 
question  to  the  complainant  the  recognition 
and  enforcement  of  all  bis  rights. 

In  regard  to  the  terms  upon  which  the  In- 


junction was  denied,  the  propriety  of  which 
the  defendant  challenges  by  its  appeal,  little, 
if  any,  explanation, 'is  necessary.  The  com- 
plainant's property  has  not  been  lawfully 
appraised,  nor  has  any  inquiry  been  made  In 
regard  to  his  damages.  It  may  be  that  the 
sum  of  money  heretofore  paid  Into  court  in- 
cludes an  amount  which  would  be  awarded 
to  him  as  the  value  of  his  land  if  be  waived 
his  constitutional  rights  and  accepted  the 
award  precisely  as  If  he  had  been  made  a 
party  thereto.  It  may  be  that  if  the  com- 
plainant declines  to  accept  this  award,  as  he 
has  a  perfect  right  to  do,  the  portion  of  the 
fund  which  he  would  be  able  to  take  would 
revert  to  the  defendant  corporation  which 
paid  the  same  into  court  A  new  condemna- 
tion proceeding  to  which  the  complainant  is 
made  a  party  will  then  result  In  ascertaining 
the  value  of  his  estate  in  the  land  taken,  to- 
gether with  his  damages.  Whatever  may  be 
the  status  of  any  possible  portion  of  the  fund 
In  court  which  represents  the  value  of  the 
complainant's  estate,  and  which  the  other 
owners  therefore  cannot  obtain  for  them- 
selves, the  fact  remains  that  the  defendant 
the  New  Jersey  Short  Line  Railroad  Com- 
pany, a  private  corporation,  has  assumed  to 
take  the  private  property  of  the  complainant 
for  the  public  use  of  a  railroad  "without  Just 
compensation  first  made"  to  the  complainant 
The  complainant  may  disregard  the  condem- 
nation proceedings  which  have  been  taken  as 
utterly  void  as  to  him,  and  he  may  yet  in  a 
lawful  proceeding  to  which  he  is  a  party, 
and  by  which  he  is  bound,  show  that  a  sub- 
stantially larger  sum  Is  Justly  due  him  for 
the  value  of  his  property  and  the  amount  of 
his  damages  than  the  residuum  of  the  fund 
now  in  court  which  will  remain  after  the 
owners  who  are  parties  to  the  condemna- 
tion proceedings  have  received  their  shares. 
It  .seems  to  me  that  if  I  have  not  erred 
in  making  the  defendant's  case  an  exception 
to  the  general  rule  under  which  preliminary 
injunctions  are  Issued  against  corporations 
restraining  them  from  appropriating  private 
property  before  making  compensation,  the 
defendant  should  be  allowed  the  benefit  of 
the  exception  only  upon  terms  which  prac- 
tically place  the  private  property  owner  in 
the  same  position  as  if  the  amount  of  an 
award  binding  upon  him  had  been  paid  into 
court  The  defendant  railroad  corporation 
while  found  to  have  acted  in  the  matter 
without  wrongful  intent — without  actual  in- 
tent to  violate  the  complainant's  right— nev- 
ertheless is  not  without  blame.  The  affida- 
vits of  the  defendant  although  denying  no- 
tice of  the  complainant's  occupancy,  do  not 
exclude  the  inference  that  careful  Inquiries 
duly  prosecuted  might  have  disclosed  the 
occupancy  and  probably  the  lease  of  the  com- 
plainant Tflne  defendant  corporation  is  not 
acquitted  of  wrongdoing  by  the  decision  of 
this  court  In  this  case.  On  the  contrary, 
it  stands  before  the  court  as  a  trespasser. 
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This  court  merely  adjudges  that  the  railroad 
corporation  is  not  an  Intentional  or  willful 
trespasser,  and  therefore  should  not  be  sub- 
jected to  the  hardship  of  an  injunction,  provid- 
ed, however,  this  trespassing  corporation  will 
comply  with  conditions  which  put  the  com- 
plainant in  substantially  the  same  position  as 
If  he  had  been  made  a  party  to  the  condem- 
nation proceedings,  and  his  Just  compensation 
thus  lawfully  ascertained  had  been  paid  in- 
to court.  The  defendant  cannot  possibly 
suffer  by  the  imposition  of  these  terms,  ex- 
cept so  far  as  it  may  turn  out  that  the 
amount  of  money  which  It  has  already  paid 
into  court,  together  with  the  amount  which 
it  now  is  required  to  pay,  shall  exceed  the 
sum  total  of  what  is  found  due  to  the  com- 
plainant and  the  other  parties  interested  as 
owners.  Any  excess,  of  course,  will  be  re- 
paid to  the  defendant  It  would  seem  that  a 
railroad  corporation  which  has,  in  fact,  vio- 
lated the  constitutional  rights  of  a  landown- 
er by  appropriating  his  property  ought  not 
to  complain  of  so  slight  an  inconvenience. 
While  the  court,  It  seems  to  me,  should  re- 
quire an  amount  to  be  paid  which  will  cer- 
tainly cover  any  award  which  may  be  made 
to  the  complainant,  there  is  no  difficulty  in 
fixing  an  amount  which  the  defendant  can 
pay  into  court  without  suffering  any  very 
great  inconvenience.  The  deposit  of  $400 
called  for  in  this  case  does  not  seem  to  me 
to  be  excessive. 

In  dealing  with  the  question  of  the  Impo- 
sition of  terms  upon  which  an  injunction  of 
the  general  kind  under  consideration  will  be 
denied,  reference  may  be  made  to  the  case 
of  Attorney  General  v.  Paterson,  60  N.  J. 
Eq.  383,  45  Atl.  995,  48  L.  R  A.  717,  83  Am. 
St  Rep.  642,  although  the  situation  present- 
ed by  that  case  differs  widely  from  the  one 
presented  to  the  court  In  this  case. 


OS  N.  j.  B.  J51) 

SKILLMAN  v.  LANEHART  et  aL 

(Prerogative  Court  of  New  Jersey.    July  2, 

1907.) 

1.  Wills— Pbobate  Proceedings— Coots  and 
Expenses— Apportionment. 

The  court  having  power  under  Orphans' 
Court  Act  1898,  I  197  (P.  L.  p.  789),  in  a  cause 
respecting  the  probate  of  a  will,  in  which  pro- 
bate was  refused,  to  order  both  costs  and  ex- 
penses to  be  paid  by  the  person  propounding  the 
will,  or  to  be  paid  out  of  the  estate,  such  pro- 
ponent may  not  complain  that  the  court  while 
Imposing  the  expenses  on  the  estate,  imposed  the 
costs  on  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S  879.] 

2.  Same— Expenses  of  Unsuccessful  Party. 

The  unsuccessful  proponents  of  a  will  may 
not  complain  of  the  refusal  to  allow  them  their 
expenses;  there  being  no  power  to  impose  the 
expenses  of  that  unsuccessful  litigation  on  the 
estate. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  i  879.] 

3.  Same— Counsel  Fees  on  Appeal. 

The  court  on  an  unsuccessful  appeal  from 
the  refusal  by  the  orphans'  court  of  probate  of 


a  will  has  no  power  to  allow  proponent  counsel 
fees  in  the  appellate  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  S  888.] 

Appeal  from  Orphans'  Court,  Somerset 
County. 

Probate  proceedings  by  William  H.  Skill- 
man  against  Mary  J.  Lanehart  and  others. 
From  an  order  as  to  costs  and  expenses.  Skill- 
man  appeals.    Affirmed. 

Clark  &  Case,  for  appellant  Nelson  T. 
Dungan  and  James  L.  Griggs,  for  respond- 
ents. 


MAGIE,  Ordinary.  A  contest  upon  an  ap- 
peal from  a  decree  of  the  orphans'  court  of 
Somerset  county,  refusing  probate  to  a  paper 
writing  propounded  by  appellant  an  the  will 
of  William  Lanehart  deceased,  has  been 
heard,  and  an  opinion  has  been  filed  therein. 
67  Atl.  182. 

Counsel  for  appellant  state  that  it  was 
their  intention-  to  present  objections  at  the 
same  time  to  an  order  of  the  orphans'  court 
making  allowances  of  counsel  fees  and  ex- 
penses to  counsel  for  contestants,  and  refus- 
ing counsel  fees  to  counsel  for  the  proponent 
A  petition  of  appeal  from  the  last-mentioned 
order  was  presented  and  filed,  but  by  inadvert- 
ence it  was  not  printed  in  the  case.  Counsel 
of  both  sides  now  stipulate  that  the  matter 
thus  presented  may  be  considered  and  adjudi- 
cated upon  with  further  argument 

The  order  appealed  from  contained  three 
distinct  clauses:  (1)  It  fixed  the  expenses  of 
the  litigation  (including  counsel  fees)  and 
ordered  them  paid  out  of  the  estate  of  the 
deceased;  (2)  it  fixed  the  taxed  costs  and  or- 
dered them  to  be  paid  by  the  appellant,  who 
was  one  of  the  persons  propounding  the  will ; 
and  (3)  It  denied  any  allowance  for  counsel 
fees  and  expenses  to  the  appellant  and  Laura 
Kellogg,  .who  were  named  as  executor  and 
executrix  in  the  paper  writing  which  was  re- 
fused probate.  As  this  was  a  cause  respect- 
ing the  probate  of  a  will  in  which  probate 
was  refused,  the  court  had  power  to  order 
both  costs  and  expenses  to  be  paid  by  the 
person  propounding  the  will  or  to  be  paid  out 
of  the  estate.  Orphans'  Court  Act  1898,  $  197 
(P.  L.  p.  789).  The  court  Imposed  the  expens- 
es of  the  ligltation  upon  the  estate  of  the  de- 
ceased, the  costs  upon  the  proponent  In  my 
judgment  appellant  cannot  complain  of  this 
division.  The  grounds  on  which  the  costs 
were  Imposed  on  him  would  probably  have 
justified  Imposing  the  expenses  also  on  him. 
The  order  which  Imposes  expenses  on  the 
estate  Instead  of  on  appellant  has  not  been 
appealed  from. 

So  much  of  the  decree  as  imposes  the  costs 
must  be  affirmed.  So  much  of  the  decree  as 
refused  to  allow  to  the  proponents  their  ex- 
penses (including  counsel  fees)  must  also  be 
affirmed.  They  were  unsuccessful  propo- 
nents of  a  will.  There  Is  no  power  to  di- 
rect the  expenses  of  that  unsuccessful  litiga- 
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tlon  to  be  Imposed  on  the  estate  of  the  de- 
ceased. In  connection  herewith,  may  be  con- 
sidered the  application  of  appellant's  counsel 
for  an  allowance  of  counsel  fees  in  this  court. 
In  my  Judgment,  I  have  no  power  to  make 
such  allowances  from  the  estate. 


(73  N.  J.  E.  363) 

In  re  JONES'  ESTATE. 

(Prerogative  Court  of  New  Jersey.    Sept  25, 
1907.) 

Taxation  —  Collateral  Inhxbitancx  Tax— 
Exemptions. 

The  New  York  Baptist  Union  for  Minis- 
terial Education  furnished  means  of  instruction 
to  young  men  of  the  Baptist  denomination, 
without  reference  to  residence,  who  should  give 
satisfactory  evidence  to  their  church  and  to  the 
trustees  of  the  society  of  their  personal  piety 
and  of  their  call  to  gospel  ministry.  The  Bap- 
tist Educational  Society  of  the  State  of  New 
York  furnished  means  of  instruction  to  young 
men  of  the  Baptist  denomination  who  gave 
satisfactory  evidence  to  their  church  and  to  the 
board  of  trustees  of  their  personal  piety  and 
call  to  preach,  and  was  similarly  supported. 
The  American  Baptist  Home  Missionary  Society 
was  organized  to  promote  the  preaching  of  the 
gospel  in  North  America.  Its  constitution  pro- 
vided for  officers  and  members,  and  that  all 
money  or  property  contributed  and  designated 
for  any  particular  field  should  be  used  as  ap- 
pointed or  returned  to  the  donors.  It  had  no 
other    purpose    than    the    extension    of    gospel 

£  reaching.  Held,  that  all  three  were  religious 
istitutions  not  confined  in  their  operations  to 
local  or  state  purposes,  but  for  the  general  good 
of  the  people  interested  therein,  and  were  there- 
fore exempt  from  payment  of  the  collateral  in- 
heritance tax  imposed  by  Laws  1898  (P.  L.  p. 
106). 

Application  for  assessment  of  the  collater- 
al Inheritance  tax  against  certain  legatees 
under  the  will  of  John  J.  Jones,  deceased. 
Decree  in  favor  of  exemption  of  certain  re- 
ligious associations. 

W.  H.  Barricklo,  for  the  State.  Charles  L 
Corbln,  for  legatees. 

BERGEN,  Vice  Ordinary.  The  purpose  of 
this  proceeding  Is  to  have  determined  the 
right  to  Impose  upon  certain  legatees,  under 
the  last  will  and  testament  of  John  J.  Jones, 
deceased,  who  was  at  the  time  of  his  death 
a  resident  of  this  state,  a  collateral  Inher- 
itance tax.  The  tax  has  been  assessed 
through  the  agency  of  the  Comptroller  of  the 
state,  and  the  legatees  object  to  the  Imposi- 
tion of  this  tax,  and  insist  that,  under  a  sup- 
plement passed  in  1898  (P.  I*.  p.  106)  to  the 
act  commonly  known  as  the  "Collateral  In- 
heritance Tax  Act,"  they  are  exempt  The 
supplement  exempts  from  taxation,  among 
other  things,  all  legacies  to  any  bible  or  tract 
society,  or  religious  institutions,  boards  of 
the  church  or  organizations  thereof,  not  con- 
fined In  their  operations  and  benefactions  to 
local  or  state  purposes,  but  for  the  general 
good  of  the  people  Interested  therein,  whether 
such  societies,  religious  institutions,  or  boards 
are  organized  under  the  laws  of  this  state  or 
Incorporated  and  organized  under  the  laws 
of  some  other  state.    These  legatees  are  the 


New  York  Baptist  Union  for  Ministerial 
Education,  the  Baptist  Educational  Society 
of  the  State  of  New  York,  and  the  American 
Baptist  Home  Mission  Society,  and  the  ques- 
tion Is  whether  they,  or  either  of  them,  fall 
within  the  description  of  a  religious  Institu- 
tion, a  board  of  the  church,  or  an  organization 
thereof,  which  does  not  confine  Its  operations 
and  benefactions  to  local  or  state  purposes, 
but  exercises  them  for  the  general  good  of 
those   interested   therein. 

Tbe  Union  for  Ministerial  Education  by 
its  constitution  defines  its  operations  and 
benefactions  as  follows:  "The  object  shall  be 
to  furnish  means  of  instruction  to  such  young 
men  of  the  Baptist  denomination,  as  shall 
give  satisfactory  evidence  to  the  church  of 
which  they  are  members,  and  to  tbe  trustees 
of  the  society,  of  their  personal  piety  and 
their  call  to  the  gospel  ministry."  The  mem- 
bers of  the  union  shall  be  those  who  are 
members  of  any  Baptist  Church,  paying  at 
least  the  sum  of  $2  yearly,  or  life  members  by 
paying  the  sum  of  $20  at  one  time,  or  honor- 
ary members  by  paying  the  sum  of  $50,  and 
the  number  of  delegates  to  be  sent  by  any 
Baptist  Church  regularly  contributing  to  tbe 
union  is  limited  to  one.  It  would  seem, 
according  to  the  definition  given  to  this  union 
by  Its  constitution,  that  it  Is  a  religious  in- 
stitution. It  manifestly  has  for  its  purpose 
only  the  furnishing  of  means  for  the  instruc- 
tion of  young  men  of  tbe  Baptist  denomina- 
tion who  shall  give  satisfactory  evidence  to 
the  church  of  which  they  are  members  and  to 
tbe  trustees  of  their  personal  piety  and  of 
their  call  to  the  gospel  ministry.  Clearly  that 
means  that  the  union  will  assist  in  educating 
for  the  ministry  such  young  men  as  are  able 
to  satisfy  the  church  from  which  tbey  come 
and  the  trustees  that  they  are  religiously  In- 
clined, and  Intend  to  minister  to  the  ad- 
vancement of  the  cause  of  Christianity.  How 
I  can  say  that  the  purpose,  as  indicated  by 
this  constitution,  is  otherwise  than  the  es- 
tablishment of  a  religious  institution,  is  dif- 
ficult for  me  to  see.  I  am  quite  certain,  on 
this  branch  of  tbe  case,  that  this  union  Is  a 
religious  Institution.  The  next  legatee  is 
the  Baptist  Education  Society  of  the  State 
of  New  York,  which  In  its  constitution  states 
its  object  to  be  "to  furnish  the  means  of  in- 
struction to  such  young  men  of  the  Baptist 
denomination,  who  give  satisfactory  evidence, 
to  the  church  of  which  they  are  members 
and  to  the  board  of  trustees,  of  their  personal 
piety  and  their  call  to  the  gospel  ministry." 
What  I  have  said  on  this  subjest  with  ref- 
erence to  tbe  ministerial  union  applies  with, 
equal  force  to  this  legatee.  The  remaining 
legatee  states  in  its  constitution  that  "the  ob- 
ject of  this  society  shall  be  to  promote  the 
preaching  of  tbe  gospel  In  North  America." 
And  it  further  provides  for  offices  and  mem- 
bers, and  that  all  money  or  property  con- 
tributed and  designated  for  any  particular 
field  shall  be  used  as  appointed  or  returned 
to  the  donors,  or  their  lawful  agents.    The 
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society  Ib  not  only  organized  for,  but  has  no 
other  purpose  than,  the  extension  of  gospel 
preaching.  The  Baptist  denomination  Is  a 
religions  denomination,  and  the  objects  of 
this  society  Is  to  advance  the  cause  of 
Christianity  according  to  the  doctrines  of 
the  Baptist  Church.  Therefore  all  three  of 
these  societies,  In  my  opinion,  are  religious 
institutions.  I  also  find  that  there  are  boards 
or  organizations  of  the  Baptist  Church,  and 
that  their  operations  and  benefactions  are 
not  local,  but  general.  They  are  sustained 
by  the  Baptist  Churches  throughout  at  least 
the  northern  section  of  the  United  States. 
There  is  evidence  to  show  that  there  are  three 
different  branches  of  the  Baptist  Church,  the 
southern,  the  northern,  and  the  negro  or 
African  branch,  but  this  division  Is  only  ar- 
bitrary, and  the  distinction  has  grown  up 
because  of  the  character  of  the  government  of 
the  church,  which  Is  that  each  church  Is  an 
Independent  organization.  But  all  of  these 
institutions,  though  Independent  of  each  oth- 
er, are  supported  by  the  Baptist  denomina- 
tion, contributions  are  taken  up  In  a  great 
many  of  these  churches  and  funds  are  sent 
to  these  three  legatees  to  be  used  by  the 
trustees  of  the  Institution  they  represent  for 
the  advancement  of  Christianity.  Of  course, 
the  contributions  are  voluntary,  and  not  com- 
pulsory, but  that  method  applies  to  every 
denomination.  The  Board  of  Foreign  Mis- 
sions of  the  Presbyterian  and  Reformed 
Churches  are  supported  by  contributions  or 
by  legacies  entirely  voluntary. 

These  legatees  being  religious  institutions, 
and  being,  as  I  have  determined,  organi- 
zations of  the  Baptist  Church,  the  next  ques- 
tion is:  Has  or  does  either  of  these  confine 
their  operations  and  benefactions  to  local  or 
state  purposes?  It  has  been  argued  here  very 
strenuously  that  because  the  contributions 
made  by  at  least  two  of  these  legatees  are 
largely  devoted  to  the  education  of  young 
men  for  the  ministry,  and  that  the  money 
has  been  given  or  turned  over  almost  en- 
tirely to  special  educational  Institutions, 
therefore,  their  operations  and  benefactions 
have  been  local.  As  I  Interpret  this  evi- 
dence, these  two  Institutions,  the  ministerial 
union  and  the  educational  society,  are  dis- 
tinct corporations,  not  only  as  between  them- 
selves, but  they  have  no  corporate  connec- 
tion with  the  college  or  school  to  which  they 
have  contributed  for  the  religious  education 
of  men  to  train  them  to  advance  the  growth 
of  belief  In  Christianity.  It  appears  by  the 
evidence  that  the  benefits  that  they  have 
conferred  upon  the  objects  of  their  bene- 
factions are  not  limited  to  students  of  any 
particular  locality.  They  are  taken  from  all 
parts  of  the  country  and  from  foreign  lands. 
Any  man,  no  matter  where  he  comes  from, 
who  will  agree  to  serve  as  a  Baptist  minis- 
ter after  he  has  been  educated,  and  to  preach 
the  gospel,  Is  given  assistance  to  prepare  him 
for  bis  religious  work.  They  may  not  do  it 
in  full.    They  may  not  have  sufficient  Income 


to  pay  him  enough  for  the  perfection  of  his 
education,  but  if  they  do  the  best  they  can. 
If  they  take  the  money  that  is  contributed 
and  divide  it  as  equally  as  they  can  between 
the  applicants,  I  take  It  they  are  conferring 
their  benefactions  generally,  and  that  the 
operations  of  the  institution  and  the  con- 
ferring of  their  benefactions  is  not  local,  but 
for  the  general  good  of  the  people  interested 
therein.  The  money  is  given  by  the  Baptist 
Church  for  the  purpose  of  educating  young 
men  to  advance  religious  doctrines  of  the  Bap- 
tist Church,  and  is  disbursed  by  these  lega- 
tees for  that  purpose. 

With  regard  to  the  board  of  missions,  there 
is  no  doubt  but  it  falls  within  the  definition  of 
the  act  This  is  really  a  board  of  missions, 
and  It  is  an  institution  clearly  within  the 
exemptions  provided  by  the  act  I  am  there- 
fore of  the  opinion  that  all  of  these  three 
legatees  fall  within  the  exemption  of  the 
act  of  189S,  and  are  entitled  to  be  exempted 
from  the  payment  of  the  collateral  inher- 
itance tax,  and,  if  you  will  prepare  such  a 
decree,  I  will  advise  It 


ANDERSON  v.   MYERS. 
(Supreme  Court  of  New  Jersey.    July  22,  1907.) 
Quo  Wabranto— Phocess— Service. 

Since  a  quo  warranto  proceeding  Is  an  in- 
quisition which  the  sovereignty  by  Its  courts 
institutes  to  ascertain  whether  Its  prerogative 
rights  have  been  invaded,  Gen.  St  p.  2634,  §  6, 
providing  for  the  service  of  a  copy  of  the  In- 
formation and  the  rule  to  plead,  is  valid,  and 
service  on  a  nonresident  defendant  either  per- 
sonally or  by  mail  is  sufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  §  47.] 

Information  In  the  nature  of  quo  warranto 
by  one  Anderson  against  one  Myers.  On  mo- 
tion to  vacate  an  order  allowing  service  of 
the  information  and  rule  to  plead  out  of  the 
state  either  personally  or  by  mall.    Denied. 

Argued  June  term,  1907,  before  SWAYZE, 
GARRISON,  and  TRENCHARD,  JJ. 

Alan  H.  Strong,  for  the  motion.  WlUard 
P.  Voorhees,  opposed. 

SWAYZE,  J.  In  the  case  of  Anderson  v. 
Myers  I  think  that  I  ought  not  to  vacate  the 
order  heretofore  made.  Section  6,  p.  2634, 
Gen.  St  1895,  which  relates  to  the  service 
of  an  information  filed  by  a  citizen  who  feels 
himself  entitled  to  an  office,  provides  a  meth- 
od for  service  of  the  rule.  Ordinarily,  In  a 
personal  action,  of  course,  this  service  must 
be  made  within  the  state,  but  a  proceeding  by 
quo  warranto  Is  not  a  personal  action. 

As  Justice  Dixon  said.  In  Attorney  Gen- 
eral v.  Delaware  &  Bound  Brook  Railroad 
Company,  38  N.  J.  Law,  282 :  "The  Informa- 
tion Is  rather  an  inquisition,  which  the  sov- 
ereignty, by  its  courts,  institutes  for  the  pur- 
pose of  ascertaining  whether  Its  prerogative 
rights  have  been  Invaded,  to  the  end  that  such 
Invasion,  If  It  appear,  may  be  stayed  and  pun- 
ished, and  accordingly  at  common  law  It  was 
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held  that,  where  an  appearance  was  not  pro- 
cared,  there  might  be  proceedings  to  outlawry 
and  the  judgment  that  the  office  said  to  be 
usurped  should  be  seized." 

That  being  the  case,  I  think  there  is  no 
constitutional  objection  to  the  Legislature 
proTlding  for  a  method  of  notice  to  persons 
out  of  the  jurisdiction,  and  the  case  is  not 
within  the  class  of  cases  dealt  with  in  Pen* 
noyer  v.  Neff ,  96  U.  S.  714,  24  L.  Ed.  565 ;  the 
object  of  the  statute  being  merely  to  provide 
a  simple  method  by  which  a  notice  can  be 
given  to  a  person  interested.  Such  a  statute 
has  been  liberally  construed  in  Commonwealth 
▼.  Dillon,  61  Pa.  48a 

I  see  no  reason,  therefore,  why  I  should  not 
have  made  the  order  which  I  did  make,  and 
the  motion  to  set  it  aside,  as  lmprovldently 
granted,  must  therefore  be  denied. 


OB  N.  J.  L.  584) 
GILROT  v.  SUPREME  COURT,  I.  O.  F. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.   18,   1907.) 

L  Insurance— Mutual  Benefit  Insurance— 

Forfeiture— Sufficient  Cause. 

A  benefit  certificate  provided  that  the  secre- 
tary of  the  medical  board  of  the  order  should 
have  power  to  reconsider  any  medical  examina- 
tion within  six  months  after  passing  the  same, 
and,  if  there  be  sufficient  cause  which  existed  at 
the  time  of  the  examination  to  have  rejected 
It,  he  might  reject  it,  whereupon  the  assured 
should  cease  to  be  a  beneficiary  member  of  the 
order.  Held  that,  in  a  suit  npon  the  certificate, 
the  defendant,  in  order  to  sustain  a  defense  that 
the  medical  examination  was  reconsidered  and 
rejected,  most  prove  that  it  was  for  a  sufficient 
cause  which  existed  at  the  time  of  the  original 
examination. 

2.  Save. 

The  fact  that  one  parent  of  the  assured  died 
of  phthisis  before  the  medical  examination  is 
not  of  itself  enough  to  prove  that  sufficient 
cause  existed  for  the  rejection  of  the  assured. 

8.  Sake— False  Answers  to  Questions. 

An  inquiry  made  of  an  applicant  for  in- 
surance as  to  the  cause  of  his  father's  death 
calls  not  for  a  definite  statement  of  fact,  but  for 
the  bona  fide  belief  and  opinion  of  the  applicant. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  28,  Insurance,  H  1869-186o.] 

4.  Same  —  Construction  of  Certificate  — 
Provision  as  to  Effect  of  Decision  or 
Supreme  Court  or  Order. 

In  the  present  case,  the  provision  that  the 
decision  of  the  Supreme  Court  of  the  order  shall 
be  final  and  conclusive  is  intended  only  to  mark 
the  distinction  between  the  effect  of  the  decision 
of  the  Supreme  Court  of  the  order  and  that  of 
its  other  courts,  and  not  to  exclude  the  jurisdic- 
tion of  the  legal  tribunals. 

(Syllabus  by  the  Court) 
Magie,  Ch.,  and  Garrison,  Pitney,  and  Reed, 
JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  on  a  benefit  certificate  by  Ellen  G1I- 
roy  against  the  Supreme  Court  of  Independ- 
ent Order  of  Foresters.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Craig  A.  Marsh,  for  plaintiff  In  error.  Ce- 
cil H.  MacMabon  (Rlker  &  Riker,  on  the 
brief),  for  defendant  la  error. 


SWAYZE,  J.  This  Is  an  action  upon  a 
benefit  certificate  on  the  life  of  Thomas  F. 
Kllloran  for  the  benefit  of  his  mother,  Ellen 
GHroy.  The  defenses  relied  upon  are  (1) 
that  within  six  months  after  the  medical  ex- 
amination of  Kllloran  had  been  passed  the 
secretary  of  the  medical  board  reconsidered 
It  and  rejected  It;  (2)  that  Kllloran  In  his 
application  for  membership  in  the  order 
falsely  represented  that  his  father  died  of 
pneumonia,  when,  In  fact,  he  died  of  phthis- 
is; (3)  that  the  courts  of  the  order  decided 
adversely  to  the  plaintiffs  claim,  and  that 
their  decision  was  final  and  conclusive. 

In  order  to  understand  the  first  ground  of 
defense,  It  Is  necessary  to  consider  with 
care  the  exact  language  of  the  contract  It 
provides  that  the  secretary  of  the  medical 
board  of  the  defendant  shall  have  power  to 
reconsider  any  medical  examination  within 
six  months  after  passing  the  same,  and,  If 
there  be  sufficient  cause  which  existed  at  the 
time  of  the  examination  to  have  rejected  It, 
he  may  reject,  whereupon  such  member 
shall  cease  to  be  a  beneficiary  member  of  the 
order.  The  plea  significantly  omits  to  aver 
that  there  was  a  rejection  for  sufficient 
cause,  and  the  stipulation  as  to  facts  merely 
sets  forth  that  the  secretary  reconsidered 
and  rejected  the  medical  examination,  but 
does  not  set  forth  the  cause.  A  letter  is 
printed  In  the  book  from  one  Williams  to 
one  Wright,  notifying  the  court  to  which 
Kllloran  belonged  that  the  examination  had 
been  reconsidered  and  rejected  by  the  med- 
ical board  because  he  did  not  give  a  correct 
report  In  reference  to  family  history.  The 
communication  adds  that,  had  the  same  been 
given,  he  would  have  been  rejected  in  the 
first  place.  This  notice  is  not  evidence  of 
the  cause  of  rejection  or  its  sufficiency.  It 
seems  to  be  no  more  than  notice  to  the  sub- 
ordinate court  of  the  fact  of  rejection;  but 
aside  from  that  It  shows  a  rejection  by  the 
medical  board,  a  body  which  by  the  con- 
tract consisted  of  three  physicians  and  the 
Supreme  Chief  Ranger,  and  perhaps  a  presi- 
dent and  secretary  in  addition.  A  rejection 
by  such  a  board  may  well  have  been  in  spite 
of  the  vote  of  the  secretary,  to  whom  alone 
the  contract  committed  the  right  of  review. 
In  this  respect,  however,  we  must  be  guid- 
ed by  the  stipulation  which  admits  that  it 
was  the  secretary  who  reconsidered  and  re- 
jected the  examination.  The  failure  to  prove 
a  rejection  for  a  sufficient  cause  Is  an  an- 
swer to  this  defense.  The  subsequent  action 
of  the  Supreme  Chief  Ranger,  which  was  af- 
firmed by  all  the  courts  of  the  order,  placed 
the  rejection  not  on  the  defect  In  family  his- 
tory, but  on  the  fact  that  the  assured  had 
made  a  false  statement  In  his  medical  ex- 
amination paper.  What  the  false  statement 
was  Is  not  specified.  There  Is  no  proof  of 
any  other  cause,  and  the  Chief  Justice  was 
therefore  quite  right  In  charging  the  Jury 
that  the  cause  of  the  rejection  was  Killor- 
on'a  failure  to  give  a  correct  report  In  ref • 
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erence  to  his  family  history.  Counsel  for  tbc 
defendant  urges  that  It  was  unnecessary  to 
prove  the  cause  which  led  to  the  rejection, 
and  this  would  be  so  If  the  right  to  reject 
had  been  absolute.  Such  was  not  the  case. 
The  examination  could  only  be  reconsidered 
and  rejected  for  a  sufficient  cause  which  ex- 
isted at  the  tune  of  the  examination. 

The  defendant  is  not  helped  if  we  as- 
sume the  cause  of  rejection  to  have  been 
the  fact  that  the  death  of  the  assured's  fa- 
ther was  caused  by  phthisis.  It  would  still 
be  incumbent  upon  the  defendant  to  prove 
that  this  would  hare  been  a  sufficient  cause 
within  the  contract.  No  doubt  such  a  family 
history  may  be  a  sufficient  reason  for  rejec- 
tion, and  we  might,  perhaps  so  assume  with- 
out proof,  but,  in  interpreting  a  clause 
which  works  a  forfeiture,  we  ought  to  adopt 
such  a  construction  as  may  save  the  con- 
tract We  think  the  parties  by  the  use  of 
the  words  "sufficient  cause"  meant  more 
than  a  sufficient  reason.  They  meant  such 
a  state  of  things  as  would  in  fact,  as  dis- 
tinguished from  such  as  might  in  reason, 
but  would  not  in  fact,  lead  to  a  rejection. 
There  is  no  evidence  to  show  what  the  rule 
or  custom  of  the  defendant  or  of  other  in- 
surers is  as  to  the  acceptance  or  rejection 
of  a  risk  where  the  father  of  the  assured 
has  died  of  phthisis.  If  the  rules  of  another 
order,  as  reported  in  Hoagland  v.  Supreme 
Court,  Royal  Arcanum,  70  N.  J.  Eq.  607, 
61  Atl.  982,  were  followed  by  the  Independ- 
ent Order  of  Foresters,  the  question  of  ac- 
ceptance would  depend  on  the  age  of  the  ap- 
plicant It  probably  depends  in  each  case 
upon  the  age  of  the  applicant  his  occupa- 
tion and  environment,  his  general  prospect 
of  life,  the  facts  of  the  family  history  taken 
as  a  whole,  and  the  view  taken  by  the  insur- 
ers of  the  transmissible  quality  of  the  dis- 
ease or  of  parental  tendencies  and  weak- 
nesses. The  Royal  Arcanum  Case  above  cited 
shows  that  the  father's  death  from  phthisis 
would  not  necessarily  cause  a  rejection,  and 
the  failure  of  the  defendant  in  this  case  to 
plead  or  prove  that  the  fact  would  have 
been  sufficient  to  cause  Killoran's  rejection  is 
fatal  to  this  defense.  So  likewise  a  false 
statement  may  or  may  not  cause  a  rejection, 
depending  upon  the  importance  of  the  state- 
ment and  the  likelihood  of  Its  having  been 
honestly  made. 

The  defense  of  false  representation  rests 
upon  the  same  false  statement  that  the  fa- 
ther died  of  pneumonia,  when  he,  In  fact 
died  of  phthisis.  The  question  as  to  the  ad- 
missibility of  the  physician's  book,  and  the 
parish  record  to  prove  the  cause  of  death 
becomes  of  no  importance,  since  the  Chief 
Justice  did  not  reject  the  physician's  cer- 
tificate, but  said  he  would  admit  It  upon 
proof  that  the  person  named  was  the  fa- 
ther of  Killoran,  and  that  the  assured  knew 
the  cause  of  his  father's  death;  and  In  the 
charge  he  assumed  that  the  fact  sought  to  be 
proved  was  true.    He  left  It  to  the  Jury  to 


say  whether  the  assured  answered  the  ques- 
tion honestly,  and  told  them  that,  If  Killor- 
an knew  the  answer  was  Incorrect  or  had 
no  knowledge  at  all  and  made  the  answer 
without  belief  that  it  was  true,  the  plaintiff 
could  not  recover.  The  question  is  present- 
ed, therefore,  whether  the  answer  must  be 
absolutely  true  in  order  to  prevent  the  for- 
feiture, or  whether  it  suffices  that  the  as- 
sured honestly  believed  it  to  be  true.  Wheth- 
er the  statements  are  to  be  regarded  as 
warranties  or  as  representations  Is  not  Im- 
portant If  representations,  they  were  as 
to  a  fact  material  to  the  risk,  and  the  obliga- 
tion of  the  assured  to  answer  truthfully  was 
as  great  as  If  his  answers  were  warranted 
to  be  true.  The  rule  adopted  by  this  court 
is  that  with  respect  to  questions  as  to  mat- 
ters that  the  Insurer  must  know  are  not 
within  the  personal  knowledge  of  the  appli- 
cant and  with  respect  to  those  that  call,  not 
for  definite  statements  of  fact  but  for  state- 
ments of  belief  or  opinion,  the  letter  of  the 
contract  Is  to  be  controlled  by  its  spirit  and 
purpose;  and  the  answers  will  be  deemed 
warranties  only  of  the  bona  fide  belief  and  - 
opinion  of  the  applicant  Henn  v.  Metropol- 
itan Life  Insurance  Co.,  67  N.  J.  Law,  310, 
51  Atl.  689;  Dimlck  v.  Metropolitan  Life 
Insurance  Co.,  69  N.  J.  Law,  384,  393,  55 
Atl.  291,  62  L.  R.  A.  774,  from  which  the 
above  language  is  quoted.  In  determining 
whether  or  not  the  warranty  is  an  absolute 
one  or  only  of  the  applicant's  honest  belief, 
the  court  may  also  be  aided  by  a  considera- 
tion of  all  the  language  of  the  contract 
Moulor  v.  American  Life  Insurance  Co.,  Ill 
U.  S.  335,  4  Sup.  Ct  466,  28  L.  Ed.  447. 

In  the  present  case,  the  applicant  was  ask- 
ed If  any  of  his  grandparents,  or  uncles  or 
aunts,  or  parents,  or  brothers  or  sisters,  or 
other  relatives,  had  been  afflicted  with  many 
enumerated  diseases,  of  which  phthisis  was 
one.  And  the  constitution  and  by-laws  pro- 
vide that  If  the  applicant  makes  any  false 
statement  or  gives  any  untrue  answer,  or 
conceals  or  neglects  to  disclose  any  material 
fact  relating  to  himself  or  to  any  of  his  kin- 
dred in  his  medical  examination,  he  shall  ipso- 
facto  forfeit  all  payments  he  may  have  made, 
and  all  benefits  that  he  or  his  beneficiaries 
would  otherwise  be  entitled  to  receive.  We 
cannot  believe  that  tbe  Insurer  could  have  In- 
tended by  the  provision  as  to  facts  relating 
to  kindred  and  the  question  as  to  other  rela- 
tives to  require  anything  more  than  the  best 
Information  of  the  applicant  The  words 
"any  of  his  kindred,"  In  the  by-laws,  and  the 
words  "other  relatives,"  In  the  interroga- 
tories, must  mean  kindred  and  relatives  more 
remote  than  grandparents,  uncles  or  aunts, 
for  as  to  these  the  inquiry  is  specific.  If 
literally  construed,  the  words  "kindred  and 
relatives"  would  extend  to  the  very  remotest 
degree.  Probably  no  one  can  be  found  whose 
family  history  Is  so  perfect  that  some  rela- 
tive in  some  degree  has  not  had  one  of  the 
diseases  named.    The  applicant,  in  order  to- 
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answer  with  absolute  truth,  would  necessarily 
have  to  answer,  "I  don't  know,"  and  the  In- 
surer Is  not  likely  to  have  asked  a  question 
to  which  a  confession  of  ignorance  would  be 
the  only  possible  answer  that  would  be  ab- 
solutely true.  Such  an  Inquiry  would  be  idle. 
What  the  Insurer  must  have  sought  was  the 
knowledge  and  honest  belief  of  the  appli- 
cant. And,  since  this  same  question  includes 
the  Inquiry  as  to  the  father,  the  same  limita- 
tion applies  to  that  Inquiry. 

This  reasoning  does  not  Indeed  apply  to  the 
inquiry  as  to  the  cause  of  the  father's  death; 
but  that  inquiry  can  hardly  be  given  a  wider 
scope,  since  the  father  may  have  died  before 
the  birth  of  the  applicant,  and  the  only 
knowledge  he  may  have  must  be  hearsay.  In 
this  very  case,  the  applicant  was  only  five 
years  old  when  his  father  died.  Moreover,  in 
the  ordinary  case,  the  only  knowledge  the 
applicant  can  have  must  be  derived  from 
others,  usually  perhaps  the  attending  physi- 
cian, who  may  himself  have  made  a  false 
diagnosis.  It  would  be  possible  for  the  ap- 
plicant to  protect  himself  by  answering,  "I 
don't  know";  but  In  that  respect  the  same 
reasoning  applies  that  has  already  been  stat- 
ed. We  must  assume  that  in  asking  a  ques- 
tion as  to  which  ordinarily  the  applicant  must 
depend  upon  hearsay  only  the  insurer  sought 
only  to  ascertain  his  honest  belief.  It  is  said 
that  the  cause  of  the  father's  death  is  a  mat- 
ter of  public  record  and  susceptible  therefore 
of  exact  knowledge;  but  it  Is  obvious  that  the 
correctness  of  the  public  record  ordinarily 
depends  upon  the  accuracy  of  the  diagnosis 
and  report  of  the  attending  physician,  and 
not  on  the  personal  knowledge  of  the  appli- 
cant, and  the  record  Is  as  open  to  the  Insurer 
as  to  the  applicant  This  argument  would 
lead  only  to  the  view  that  what  the  Insurer 
sought  was  the  applicant's  knowledge  of  the 
contents  of  the  record. 

The  provision  of  the  policy  authorizing  a 
reconsideration  of  the  medical '  examination 
sustains  this  view.  It  would  be  quite  un- 
necessary to  reserve  this  right  if  the  policy 
was  already  void  fo*  false  representation  or 
breach  of  warranty,  and  to  provide,  as  the 
benefit  certificate  does,  that,  upon  such  recon- 
sideration and  rejection,  the  member  should 
cease  to  be  a  beneficiary  member.  This  lan- 
guage Is  not  apt  to  cover  a  case  where  the 
applicant  by  reason  of  his  false  statements 
had  never  been  a  beneficiary  member.  That 
is  this  case;  for  the  benefit  certificate  was 
not  merely  voidable.  It  was  Ipso  facto  "null- 
ed" and  void  by  the  very  terms  of  the  ap- 
plication, if  there  was  any  concealment,  mis- 
representation, or  false  statement  The  pro- 
vision of  the  certificate  allowing  a  reconsid- 
eration indicates  that  the  defendant  recog- 
nized the  fact  that  statements  not  absolutely 
true  might  be  made,  and  reserved  six  months 
during  which  It  might  make  Independent  In- 
quiries, and  recognized,  also,  the  fact 'that 
false  statements  might  be  made  which  would 


not  be  sufficient  to  justify  a  rejection  of  the 
risk. 

The  Court  of  Chancery  took  a  different 
view  in  Hoagland  v.  Koyal  Arcanum,  70  N.  J. 
Eq.  607,  61  Atl.  982.  The  provisions  of  the 
policy  In  that  case  seem  to  have  been  differ- 
ent from  those  of  the  one  now  in  suit  and 
the  opinion  of  the  learned  Vice  Chancellor 
dwells  upon  the  warning  there  given  to  the 
applicant  as  to  the  Importance  of  a  correct 
answer  as  to  the  cause  of  death  of  his  par- 
ents. If  the  opinion  is  to  be  read  as  holding 
that  in  every  case  the  statement  as  to  the 
cause  of  a  parent's  death  must  be  absolutely 
true  on  pain  of  forfeiture,  we  cannot  adopt  It 
The  question  must  In  each  case  be  determined 
by  the  nature  of  the  inquiry  and  by  the  Ian-, 
guage  of  the  whole  contract  In  the  present 
case  we  think  the  Inquiries  in  question  were 
meant  to  ascertain  the  applicant's  honest  be- 
lief only,  and  the  Chief  Justice  submitted  the 
proper  questions  to  the  jury. 

The  third  defense  is  that  the  decision  of 
the  courts  of  the  order  against  the  plaintiff 
was  final  and  conclusive.  We  do  not  now 
find  it  necessary  to  determine  whether  an 
agreement  that  the  decision  of  the  courts 
of  the  order  shall  be  final  and  conclusive  as 
to  the  legal  liability  of  the  order  Itself  Is  en- 
forceable, or  whether  It  Is  Illegal  because  It 
ousts  the  ordinary  courts  of  law  of  Jurisdic- 
tion. The  benefit  certificate  does  not  make 
a  favorable  decision  by  the  courts  of  the  or- 
der a  condition  precedent  to  the  right  of  ac- 
tion, and,  if  It  binds  the  member  to  seek  re- 
dress in  the  order  as  to  his  property  rights, 
that  condition  has  been  complied  with.  The 
question  is,  what  Is  the  proper  construction 
of  the  contract  in  this  respect?  The  clause 
making  the  action  or  decision  of  the  Supreme 
Court  of  the  order  final  and  conclusive  oc- 
curs in  the'  provision  for  appeals,  which  pro- 
vides that  the  right  of  appeal  shall  be  vested 
in  every  court  and  that  an  appeal  shall,  lie 
against  the  action  or  decision  of  any  ©ul- 
cer or  of  any  court,  except  the  action  or  de- 
cision of  the  Supreme  Court  and  that  is  made 
final  and  conclusive  In  all  cases.  We  think 
the  words  "final  and  conclusive"  were  Intend- 
ed to  mark  the  distinction  between  the  ef- 
fect of  the  decision  of  the  Supreme  Court  of 
the  order  and  that  of  its  other  courts,  and 
not  to  exclude  the  jurisdiction  of  the  legal 
tribunals.  The  Supreme  Court  of  the  order 
Is  the  very  corporation  whose  contractual  lia- 
bility is  In  question,  and  we  ought  not  to 
adopt  a  construction  which  would  make  It  the 
final  judge  In  its  own  cause.  Such  a  con- 
struction is  so  out  of  harmony  with  funda- 
mental principles  that  only  the  clearest  and 
most  unequivocal  language  would  lead  a 
court  to  adopt  it  Effect  can  be  given  to  the 
words  "final"  and  "conclusive"  by  holding 
that  they  are  final  and  conclusive  within  the 
order  itself  without  holding  that  they  were 
exclusive  and  meant  to  oust  the  Jurisdiction 
of  our  courts.    Such  we  think  is  the  proper 
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meaning  to  be  attributed  to  this  clause,  and 
this  defense  also  falls. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  affirmed,  with  costs. 

MAGIE,  Ch.,  and  GARRISON,  PITNBY, 
and  REED,  JJ.,  dissent 

(75  N.  J.  L.  447) 

PASKUSZ  et  al.  r.  BODNER  et  aL 
(Supreme  Court  of  New  Jersey.    Not.  11,  1907.) 

GUABAHTT  —  CONTINUING    GUABAHTT  — COH- 

STRUCTION. 

The  following  guaranty:  "We,  the  under- 
signed, do  guarantee  you  to  trust  Bodner,  Berk- 
man  ft  Co.,  three  hundred  (300)  dollars  worth  of 
material  to  be  credited  to  them  at  the  rate  of 
ten  or  fifteen  days  terms  for  a  term  of  five 
months  from  date" — is  a  continuing  guaranty, 
and  extends  to  all  moneys  due  for  materials  pur- 
chased within  five  months,  the  amount  of  the 
credit  only  being  limited  to  (300. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guaranty,  S  47.] 

(Syllabus  by  the  Court) 

.  Appeal  from  District  Court  of  Passaic. 

Action  by  Jacob  Paskusz  and  others,  trad- 
ing as  J.  Paskusz  ft  Son,  against  Samuel  Bod- 
ner and  others,  trading  as  Bodner  ft  Sher. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Argued  June  term,  1907,  before  HEND- 
RICKSON,  PITNEY,  and  TRENCHARD,  JJ. 

George  P.  Rust  and  Arthur  S.  Corbin,  for 
appellants.  McDermott  ft  Enrlght,  for  ap- 
pellees. 

TRENCHARD,  J.  This  Is  an  appeal  from 
a  Judgment  of  the  district  court  of  the  city  of 
Passaic  in  favor  of  the  plaintiffs  below.  It 
was  an  action  to  recover  from  the  defendants 
below  as  guarantors  upon  a  written  guaran- 
ty as  follows:  "Passaic,  N.  J.  May  3rd, 
1906.  Mess.  J.  Paskusx  ft  Son— Gentlemen : 
We,  the  undersigned;  do  guarantee  you  to 
trust  Bodner,  Berkman  &  Co.,  three  hundred 
(800)  dollars  worth  of  material  to  be  credited 
to  them  at  the  rate  of  ten  or  fifteen  days 
terms  for  a  term  of  five  months  from  date. 
Obliged.  [Signed]  Respectfully  yours,  Bod- 
ner ft  Sher." 

The  plaintiffs  and  the  firm  of  Bodner,  Berk- 
man  ft  Co.  were  both  in  business  In  the  city 
of  New  York  before  and  during  the  time  of 
the  guaranty,  and  had  been  dealing  on  a 
small  cash  basis.  Bodner,  Berkman  ft  Co. 
desired  to  purchase  from  the  plaintiffs  on 
credit  and  in  larger  quantities,  and  to  open 
an  account  with  them,  but  plaintiffs  refused 
to  extend  credit  unless  they  secured  a  guaran- 
ty for  the  payment  of  the  goods  to  be  purchas- 
ed by  them.  Mr.  Bodner,  of  Bodner,  Berkman 
&  Co.,  went  to  Passaic,  drew  the  guaranty  on 
a  letter  head  of  the  defendants,  and  at  his  re- 
quest the  defendants  signed  It  During  the 
five  months  covered  by  the  guaranty  the 
plaintiffs  sold  goods  to  Bodner,  Berkman  ft 
Co.  to  the  amount  of  $1,559.20  in  bills  not  ex* 
ceedlng  $300  each,  on  terms  of  10  days'  cred- 
it   The  Indebtedness  upon  the  account  never 


|  exceeded  $300  at  any  time.  Payments  were 
made  by  Bodner,  Berkman  ft  Co.  amounting 
to  $1,085.97,  leaving  a  balance  of  $173.23  due, 
for  which  amount  the  plaintiffs  made  de- 
mand on  the  principal  debtors,  but  they  did 
not  pay  the  same,  and  became  Insolvent  In  or 
about  October,  1906.  The  goods  making  op 
this  balance  were  sold  In  September.  The 
court  gave  Judgment  In  favor  of  the  plaintiffs 
for  the  amount  of  this  balance,  with  interest 

The  sole  question  Is  whether,  the  language 
of  this  guaranty  under  the  circumstances  ex- 
tended to  all  moneys  due  for  materials  pur- 
chased within  the  five  months,  the  amount 
of  the  credit  only  being  limited  to  $300,  or 
whether  the  guaranty  was  for  only  the  first 
$300  worth  of  goods  sold.  The  rule  of  con- 
struction having  the  support  of  the  weight  of 
authority  is  to  give  the  Instrument  that  effect 
which  shall  best  accord  with  the  intention  of 
the  parties  as  manifested  by  the  terms  of  the 
guaranty  taken  in  connection  with  the  sub- 
ject-matter to  which  it  relates.  Lewis  v. 
Dwight  10  Conn.  95;  Home  Savings  Bank 
v.  Hosle,  119  Mich.  116,  77  N.  W.  625.  The 
application  of  this  rule  to  the  present  case  is 
not  free  from  difficulty.  It  is  not  easy  to  un- 
derstand all  the  expressions  used  in  the  guar- 
anty. The  words  "$300  worth  of  material" 
of  themselves  naturally  Import  a  limitation 
upon  the  amount  of  goods  that  were  to  be 
sold ;  bnt  the  language  following  Indicates  an 
Intent  that  there  should  be  a  running  line  of 
credit  upon  certain  terms  to  be  limited  to  a 
period  of  five  months.  The  expression  "for 
a  term  of  five  months  from  date"  must  refer 
to  the  time  during  which  sales  could  be  made, 
and  not  to  the  time  that  credit  should  run. 
We  think,  therefore,  that  the  guaranty  Is  a 
continuing  one,  and  extends  to  all  moneys  due 
for  materials  purchased  within  five  months; 
the  amount  of  the  credit  only  being  limited 
to  $300.  This  conclusion  seems  to  be  in  har- 
mony with  the  general  tenor  of  Judicial  deci- 
sion. Rlndge  v.  Judson,  24  N.  Y.  64 ;  Colum- 
bia Electrical  Supply  Co.  v.  Kemmet,  67  N. 
J.  Law,  IS,  50  Atl.  663;  Hatch  v.  Hobbs,  78 
Mass.  (12  Gray)  447;  Gates  v.  McKee,  13  N. 
Y.  (3  Kern.)  232,  64  Am.  Dec.  545 ;  Taussig  v. 
RIed,  145  111.  488,  32  N.  B.  918,  36  Am.  St 
Rep.  504;  Clark  v.  Burden,  2  N.  Y.  Super. 
Ct.  (2  Hall)  217 ;  Bent  v.  Hartshorn,  42  Mass. 
(1  Mete.)  24. 

The  result  is  that  the  Judgment  of  the  court 
below  is  affirmed. 

'    <a  m.  j.  L.  ay 

RECORD  r.  PENNSYLVANIA  R.  CO.  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

1.  Rallboads  —  Accidents  at  Crossings— 
Failure  to  Light  Gates— Nkoligbncb. 
The  plaintiff  sued  for  damages  resulting 
from  a  collision  of  the  automobile,  in  which  he 
was  riding  upon  a  city  street  with  an  iron 
trolley  pole,  as  the  result  of  a  sudden  turn  of 
the  vehicle  to  avoid  the  gates  of  a  railroad  cross- 
ing which  had  been  lowered.  The  accident  oc- 
curred in  the  nighttime.  The  case  showed  that 
the  plaintiff's  headlights  were  burning,  bat  that 
the  usual  lights  upon  the  gates  were  out  and 
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that,  a*  to  the  brightness  of  the  street  and  other 
lights  in  the  vicinity,  the  evidence  was  conflict- 
ing. The  case  was  tried  before  a  judge  without 
a  jury,  who  gave  judgment  for  the  plaintiff 
•gainst  the  railroad  companies,  the  defendants. 

On  appeal  it  was  held,  that  the  absence  of  the 
lights  usually  attached  to  the  gates  was  suffi- 
cient evidence  of  negligence  to  make  it  a  jury 
question. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  41,  Railroads,  85  1152-1166.] 

2.  Sams— Contributory  Negligence. 

The  rate  of  speed  at  which  plaintiff  was 
traveling.  12  or  1ft  miles  an  hour,  did  not  con- 
stitute negligence  per  se,  but  that  the  question 
of  contributory  negligence  in  the  case  was  also 
a  jury  question. 

[Ed.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol  41,  Railroads,  «8  1167-11890 

S.  Master  and  Servant— Torts  of  Servant. 
In  the  absence  of  direct  proof  that  the  gate- 
man  was  the  servant  of  one  of  the  defendant 
companies,  it  appearing  that  the  company  used 
the  tracks  at  the  crossing  for  the  passage  of  its 
trains  and  that  the  gateman  lowered  the  gates 
upon  their  approach,  there  was  evidence  suffi- 
cient to  support  a  finding  that  the  relation  of 
master  and  servant  did  exist  between  the  gate- 
man  and  the  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  6,  1270.] 

4.  Witnesses— Cross-examination. 

The  arresting  of  the  cross-examination  of 
certain  witnesses  by  counsel  of  the  defendant. 
which  related  to  matters  that  were  collateral 
only,  was  within  the  discretion  of  the  trial  judgt 
and,  no  palpable  abuse  of  that  discretion  ap- 
pearing, his  action  was  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  gg  923-030.] 

(Syllabus  by  the  Court) 

Appeal  from  First  District  Court  of  Jersey 
City. 

Action  by  George  L.  Record  against  the 
Pennsylvania  Railroad  Company  and  the  Le- 
high Valley  Railroad  Company  of  New  Jer- 
sey. Judgment  for  plaintiff,  and  defendant! 
appeal.    Affirmed. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

Vredenbnrg,  Bedle,  Wall  ft  Wilson,  for  ap- 
pellant Pennsylvania  Railroad  Company. 
Collins  &  Corbln,  for  appellant  Lehigh  Val- 
ley Railroad  of  New  Jersey.  Merrit  Lane, 
tor  appellee. 

HENDRICKSON,  J.  The  plaintiff  recover- 
ed a  Judgment  against  both  of  the  defendants 
for  damages  resulting  from  the  alleged  neg- 
ligence of  the  gateman  in  charge  of  the  gates 
at  the  railroad  crossing  of  Frellnghuysen  av- 
enue, In  the  city  of  Newark.  The  case  was 
heard  before  a  judge  sitting  without  a  jury 
in  the  First  district  court  of  Jersey  City,  who 
rendered  judgment  for  the  plaintiff  in  the 
sum  of  $240.  The  defendants  have  brought 
separate  appeals.  The  claim  of  damages 
was  based  upon  injuries  to  his  automobile 
and  to  himself  as  the  result  of  an  accident 
which  occurred  in  this  wise:  On  July  15, 
1906,  about  9  p.  m.,  the  plaintiff  was  travel- 
ing northward  along  Frellnghuysen  avenue 
67A.-06 


Into  the  city  of  Newark  In  an  automobile 
which  he  was  driving.  He  was  going  at  the 
rate  of  from  12  to  15  miles  an  hour,  with 
his  headlights  burning,  and  when  within 
about  25  feet  of  the  crossing  he  noticed  for 
the  first  time,  as  he  testified,  that  the  gates 
were  lowered.  He  then  turned  his  car  sud- 
denly to  the  right,  In  order  to  avoid  collision 
with  the  gates,  coming  In  contact  with  an 
Iron  trolley  pole.  As  a  result  the  plaintiff 
was  thrown  forward  over  the  front  of  the 
machine,  and  the  latter  was  broken  and  in- 
jured. 

Among  the  alleged  errors  complained  of 
was  the  denial  by  the  trial  Judge  of  motions 
to  nonsuit  and  direct  a  verdict  in  favor  of 
the  defendants.  The  grounds  of  the  motions 
were  mainly  that  no  negligence  was  shown 
on  the  part  of  the  defendants,  and  that  the 
plaintiff's  negligence  contributed  to  the  ac- 
cident As  to  negligence,  there  was  evidence 
that  ordinarily  the  gates  had  lanterns  at- 
tached to  them,  which  were  lighted  at  night, 
but  that  on  the  occasion  in  question  one  or 
both  of  the  gates  were  without  lights  at- 
tached, or  they  had  gone  out  and  were  not 
lghted  again  until  after  the  accident.  The 
question  of  negligence  on  the  part  of  the 
gateman  In  this  respect  thus  became  a  jury 
question.  As  to  contributory  negligence,  the 
special  reliance  of  the  defendants  is  that  It 
being  a  dark  night,  the  plaintiff  was  travel- 
ing at  an  undue  rate  of  speed  as  he  approach- 
ed the  crossing,  but  the  plaintiff  testified 
that  he  had  been  over  this  road  only  once  or 
twice  before,  and  that  he  did  not  remember 
this  crossing,  which  was  not  upon  an  embank- 
ment but  flush  with  the  street  In  the  ab- 
sence of  the  usual  lights  upon  the  obstructing 
gates  to  warn  the  traveler,  we  cannot  say 
that  it  was  negligence  per  se  for  the  plain- 
tiff to  travel  over  the  highway  in  his  auto, 
well  lighted  as  It  was,  at  the  speed  of  from 
12  to  15  miles  an  hour.  Nor  does  plaintiff's 
'alleged  negligence  clearly  appear  because 
there  was  an  arc  light  burning  above  and 
near  the  gates,  and  possibly  some  light  from 
the  headlight  of  an  engine  standing  near  the 
gates  on  the  Lehigh  Valley  Railroad  track. 
There  was  evidence  that  the  globe  on  the 
street  light  had  been  broken,  and  that  the 
light  from  it  in  that  condition  was  thereby 
much  diminished,  and  that  in  fact  the  gates 
were  not  plainly  visible  In  the  light  that  did 
prevail.  This  also  was  a  question  of  fact 
for  a  Jury;  and,  there  being  some  evidence, 
we  cannot  disturb  the  finding  of  facts  upon 
these  questions  by  the  trial  Judge.  Nor  do 
are  think  that  the  sudden  turning  of  the  car 
by  the  plaintiff  In  the  face  of  danger  showed 
such  a  want  of  reasonable  care  as  to  make 
his  alleged  negligence  a  court  question. 

Another  ground  urged  in  behalf  of  the 
Pennsylvania  Railroad  Company  is  that  it 
was  the  presence  of  a  Lehigh  Valley  Railroad 
train  at  the  crossing  that  gave  occasion  for 
the  accident  and  hence  that,  according  to  an 
agreement  between  it  and  the  Lehigh  Valley 
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Railroad  Company  for  the  Joint  maintenance 
of  these  gates,  the  latter  company  alone 
should  be  responsible  for  the  damages  aris- 
ing out  of  such  accident,  but  It  is  too  plain 
for  argument  that  such  an  agreement  can- 
jnot  operate  to  avoid  a  liability  of  one  of  the 
contracting  parties  to  a  third  party  who  was 
an  entire  stranger  to  the  agreement 

It  is  urged  on  behalf  of  the  Lehigh  Valley 
Railroad  Company  of  New  Jersey  that  It 
was  error  in  the  trial  judge  to  admit  in  evi- 
dence this  agreement  over  Its  objection  with- 
out proof  of  the  Instrument  and  particularly, 
as  it  was  not  shown  to  have  been  a  party  to 
such  agreement;  but  this  instrument  was 
produced  by  the  Pennsylvania  Railroad  Com- 
pany on  call  and  was  properly  evidential 
against  that  company,  and  could  not  be  ex- 
cluded at  the  Instance  of  the  other  defend- 
ant. The  proper  course  for  counsel  of  the 
Lehigh  Valley  Railroad  Company  of  New 
Jersey  was  to  request  the  trial  Judge  to  ex- 
clude the  agreement  from  consideration  upon 
the  question  of  the  liability  of  the  Lehigh 
Valley  Railroad  Company.  This  course  was 
not  taken,  so  that  we  find  no  error  in  the 
ruling  of  the  trial  Judge  In  this  respect 

It  Is  further  contended  in  behalf  of  the 
Lehigh  Valley  Railroad  Company  of  New 
Jersey  that  there  was  no  evidence  that  the 
gateman  was  the  servant  of  that  company  or 
under  Its  direction.  But  Mr.  Meeker  testi- 
fied that  he  was  agent  of  the  Lehigh  Valley 
Railroad  Company  in  New  Jersey,  and  Iden- 
tified on  a  map  made  by  himself  two  tracks 
of  the  company,  located  at  the  crossing, 
marked  Lehigh  Valley  Railroad  passenger 
trains,  which  he  said  were  the  east  and  west- 
bound tracks  of  that  company,  and  that  the 
ownership  of  the  company  ran  to  the  line 
of  the  crossing  and  that  all  their  passenger 
trains  used  these  tracks  and  that  others  of 
the  tracks  were  used  by  the  Pennsylvania 
Railroad  Company.  The  gateman  also  tes- 
tified that  the  freight  trains  of  both  com- 
panies use  this  crossing,  and  that  on  the  oc- 
casion of  the  accident  he  had  let  down  tut 
'gates  because  of  the  approach  of  a  Lehlgb 
'Valley  Railroad  train,  which  stopped  nea- 
the  crossing.  We  think  there  was  evidence 
to  go  to  a  jury  on  the  question  whether  both 
or  the  companies  who  owed  a  duty  to  the 
public  at  that  crossing  were  not  engaged  In 
maintaining  the  gates  In  question  as  part  of 
their  duty  In  that  regard,  and  that  the  gate- 
man  was  in  effect  the  servant  of  both  com- 
panies. We  think,  therefore,  that  there  was 
no  error  in  the  court's  refusal  to  nonsuit 
or  direct  a  verdict  upon  the  ground  just 
stated. 

It  is  further  urged  on  behalf  of  the  Lehigt 
Valley  Railroad  Company  that  the  trial  Judge 
erred  in  arresting  the  further  cross-examina- 
tion of  the  plaintiff's  witnesses  Noble  and 
Flanagan.  They  were  being  questioned  at 
the  time  upon  collateral  matters  for  the  pur- 
pose of  testing  the  credibility  of  the  witness- 
es, when  the  trial  judge  of  his  own  motion 


overruled  the  questions.  We  think  the  ac- 
tion of  the  trial  Judge  was  within  his  dis- 
cretion, and  that  there  was  no  palpable  abuse 
of  that  discretion.  The  court's  action  in 
that  respect  is  therefore  not  subject  to  re- 
view. 1  Greenl.  Ev.  431-448-449;  Jones  v. 
Mechanics'  Fire  Ins.  Co.,  36  N.  J.  Law,  29-42, 
13  Am.  Rep.  405;  8  Enc.  PI.  &  Pr.  109-118. 

And,  finding  no  error  In  the  rulings  on 
the  points  raised  below,  the  result  is  that  the 
judgment  below  must  be  affirmed. 


BCHIPPERS  v.  KEMPKES  et  al. 
(Court  of  Chancery  of  New  Jersey.    Nov.  1907.) 

1.  Banks  and   Banking— Savings  Banks- 
Relation  with  Depositor. 

The  deposit  of  money  in  a  savings  bank 
creates  the  relation  of  debtor  and  creditor  be- 
tween the  depositor  and  the  bank. 

[Ed.  Note.— For  casea  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  §§  289,  1157.] 

2.  Same— Title  to  Deposit. 

Where  testatrix  had  an  active  savings  bank 
account  which,  because  of  her  incapacity  result- 
ing from  age,  she  changed  to  the  name  of  her- 
self and  son,  the  son  thereby  acquired  the  right 
to  draw  money  from  the  account  with  the  right 
of  survivorship,  but  could  only  get  title  to  the 
deposit  by  way  of  gift  from  testatrix. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  U  1163,  1172.] 

3.  Gifts— Savings  Account— Donative  Pub- 
pose. 

Where  testatrix,  because  of  her  age  and 
the  importunities  of  her  son  to  make  a  will, 
transferred  her  active  savings  bank  account  to 
their  joint  names,  retaining  the  bank  book,  the 
presentation  of  which  was  required  in  order  to 
draw  money,  and  the  son  never  drew  money 
prior  to  his  mother's  death  except  on  one  oc- 
casion, to  pay  for  repairs  on  her  house,  there 
was  no  evidence  of  a  donative  purpose  sufficient 
to  establish  a  gift  of  the  account  to  the  son. 

Action  by  Wilhemina  Schippers,  as  execu- 
trix of  Elizabeth  Kempkes,  against  Rheln- 
holdt  Herman  Kempkes  and  others.  Decree 
for  complainant 

See  67  Atl.  74. 

Robert  E.  Van  Hovenberg,  for  complainant 
Michael  &  Charles  Dunn,  for  defendant 
Kempkes. 

STEVENSON,  V.  a  (orally).  My  conclu- 
sion In  this  case  is  that  the  complainant  is 
entitled  to  a  decree  giving  the  fund  to  the 
estate. 

The  case  is  largely  one  of  fact  The  testi- 
mony Is  quite  voluminous.  It  would  be  Im- 
possible for  me  to  state  In  an  orderly  way  all 
the  reasons  based  upon  the  evidence,  which  I 
examined  very  carefully  since  the  argument 
which  have  brought  me  to  the  conclusions 
that  I  have  stated.  The  way  in  which 
this  case  is  presented  Is  somewhat  peculiar. 
Turning  to  the  bill,  it  appears  that  the  com- 
plainant charges  distinctly  that  the  money  in 
question,  $1,811  on  deposit  In  the  Paterson 
Savings  Institution  at  the  time  of  the  death 
of  Mrs.  Kempkes,  the  testatrix,  was  her  mon- 
ey, but  that  It  was  deposited  in  the  joint 
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names  of  herself  and  her  son,  the  defendant 
Herman.  The  answer  denies  this  allegation, 
denies  that  at  the  time  of  Mrs.  Kempkes' 
death  she  bad  on  deposit  In  the  Paterson  Sav- 
ings Institution  the  sum  of  $1,811,  and  the  an- 
swer alleges  that  the  following  are  the  facts 
concerning  said  money:  "That  at  the  time 
of  the  death  of  the  said  Elizabeth  Kempkes 
there  was  an  account  in  the  said  Paterson 
Savings  Institution  and  the  sum  of  $1311 
was  deposited  to  the  credit  of  the  same, 
but  that  the  said  account  was  in  the  names 
of  Elizabeth  Kempkes  or  Herman  Kempkes 
[meaning  thereby  the  defendant],  and  the 
money  thereon  on  deposit  was  the  money  of 
this  defendant,  and  not  the  money  of  the 
said  Elizabeth  Kempkes,  deceased."  It  seems 
to  me  that  nothing  could  be  plainer  than  the 
Issue  presented  by  these  pleadings.  There  1b 
nothing  to  suggest  that  the  defendant  claim- 
ed  a  gift.  The  complainant  alleges  In  the  bill 
that  this  money  Irrespective  of  the  form  of 
the  account  was  the  property  of  the  testatrix, 
Mrs.  Kempkes.  The  defendant  Joins  issue  on 
this  allegation,  and  alleges  that  the  money  de- 
posited in  this  form  was  his  money,  and  was 
not  the  money  of  the  testatrix.  That  is  the 
Issue  that  was  brought  on  for  trial.  Now,  it 
is  apparent  that  the  evidence  does  not  sus- 
tain the  contention  of  the  defendant.  The 
evidence  here  establishes  beyond  all  doubt 
that  whatever  may  have  been  the  remote 
origin  of  Mrs.  Kempkes'  estate,  whatever  the 
sources  may  have  been  through  which  she  de- 
rived it,  assuming  that  she  received  moneys 
from  her  son,  It  Is  perfectly  plain  that  In  law 
and  equity  this  money  in  the  savings  bank 
was  hers,  and  her  son  could  only  get  title  to 
It  by  way  of  gift  This  fact  was  so  plain 
that  the  Industrious  and  acute  counsel  for 
the  defendant  admitted  most  fully  that  the 
only  title  which  the  defendant  could  set  up 
under  the  evidence  In  this  case  to  this  money 
must  be  based  upon  the  transaction  between 
these  parties,  Mrs.  Kempkes  and  her  son,  on 
the  one  band,  and  the  savings  bank  on  the 
other.  In  other  words,  the  only  title  which 
the  defendant  could  maintain  upon  this  evi- 
dence was  the  title  by  gift  from  bis  mother. 
Now,  such  a  gift  would  be  a  gift  of  a  contract 
right,  not  a  gift  of  money.  The  money  was 
loaned  to  the  bank  as  the  result  df  this  trans- 
action. The  transaction  between  a  depositor 
and  a  bank  Is  often  very  incorrectly  describ- 
ed. It  is  really  a  loan  of  money.  It  Is  not 
a  deposit  at  all.  The  bank  does  not  receive 
the  money  on  the  deposit,  In  the  strict  legal 
sense  of  the  term.  The  bank  borrows  the 
money,  becomes  the  owner  of  the  money,  and 
becomes  charged  with  a  contractual  obliga- 
tion to  repay  an  equal  amount  of  money  at  a 
future  time  In  accordance  with  the  terms  of 
the  banker's  contract  But  I  am  not  disposed 
to  stop  here  and  have  this  case  determined 
with  strict  reference  to  the  Issue  presented  by 
these  pleadings.  The  testimony  was  taken 
and  the  cause  was  argued  upon  the  Idea  that 
the  matter  In  dispute  to  be  determined  was 


whether  Mrs.  Kempkes  In  her  lifetime  did  or 
did  not  make  an  effectual  gift  through  this 
transaction  with  the  savings  bank,  a  gift, 
which,  as  I  said  a  few  moments  ago,  In  fact, 
amounts  to  a  transfer  of  a  contractual  obliga- 
tion of  the  bank  to  her  son,  enforceable  by 
him  for  his  own  benefit.  In  the  case  that 
both  counsel  have  cited,  the  case  of  Dunn  v. 
Houghton  (N.  J.  Cb.)  51  Atl.  71,  I  had  occa- 
sion to  pass  upon  the  legal  sufficiency  of  the 
external  form  of  a  gift  of  this  character  an 
attempted  donation  by  a  contract  between  the 
donor  and  the  donee,  on  tbe  one  hand,  and  a 
savings  bank  on  the  other,  and  I  reached  tbe 
conclusion  that  tbe  external  form  of  the  gift 
Is  legally  sufficient  if  the  donative  purpose  be 
present  Inasmuch  as  that  ruling  has  not 
been  reversed,  or,  in  respect  of  the  matter 
which  I  have  stated,  been  at  all  modified,  I 
shall  apply  it  to  the  case,  and  hold  that  this 
case  on  contract  entered  into  by  the  savings 
bank  witlt  Mrs.  Kempkes  and  her  son  would 
be  sufficient  external  form  to  constitute  a  val- 
id gift  If  the  donative  purpose  be  present 
This  external  form  of  tbe  gift  corresponds 
with  a  delivery  when  a  chattel  Is  the  subject- 
matter  of  a  gift  Where  it  Is  alleged  that  a 
chattel  Is  the  subject-matter  of  a  gift  deliv- 
ery of  the  chattel,  manual  tradition,  is  a  suf- 
ficient external  form  to  support  the  gift  if 
tbe  donative  purpose  be  present  But  no  ex- 
ternal form  of  a  gift,  no  delivery,  if  the  sub- 
ject-matter of  the  gift  be  a  chattel,  no  con- 
tract on  the  part  of  the  third  party,  If  the  al- 
leged gift  be  like  tbe  one  which  we  are  now 
considering,  has  any  sufficiency,  if  the  dona- 
tive purpose  be  lacking.  There  must  be  an 
intention  on  the  part  of  the  donor  to  vest 
something  in  the  donee  for  the  donee's  benefit, 
to  vest  property  in  him,  the  donee,  which  he 
shall  possess  for  himself,  and  not  for  tbe 
benefit  of  the  alleged  donor,  or  In  trust  for 
the  alleged  donor. 

And  now  we  come  to  the  question,  which  is 
purely  one  of  fact,  whether  upon  this  mass 
of  evidence  the  conclusion  can  be  drawn 
that  Mrs.  Kempkes  created  this  contractual 
obligation  on  tbe  part  of  the  bank  with  her 
son  for  her  son's  benefit  and  to  that  extern 
In  derogation  of  her  own  property  rights. 
This  is  the  real  question  of  fact  in  my  judg- 
ment, which  arises  In  and  determines  the 
majority  of  these  savings  bank  book  cases, 
these  cases  where  relatives  or  intimate 
friends  deposit  money  in  a  savings  bonk  in 
a  joint  account  The  question  1b  one  of  fact, 
whether  the  original  owner  of  the  money 
who  thus  has  converted  a  portion  of  his  es- 
tate, cash.  Into  a  contractual  obligation  on 
the  part  of  the  savings  bank  to  himself  and 
somebody  else,  has  done  it  with  Intent  to 
vest  in  tbe  third  party  an  absolute  beneficial 
interest  In  the  fund  or  rather  an  Interest  In 
the  contract  or  contract  right  or  has  done 
It  for  his  own  purposes,  or  for  his  own  con- 
venience. Now,  this  case  Is  quite  different 
from  the  ease  of  Dunn  v.  Houghton  to  which 
I  referred.    In  that  case  tbe  donor  deposited 
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a  sum  of  money  In  a  savings  bank  so  as  to 
make  it  payable  to  herself  or  ber  niece,  who 
claimed  to  be  the  donee.  The  bank  entered 
Into  a  joint  contract  with  the  mother  and  the 
niece,  haying  the  incident  of  survivorship, 
of  course,  and  that  Is  precisely  what  this 
contract  was,  a  contract  between  the  savings 
bank  on  the  one  hand  and  Mrs.  Kempkes 
and  Herman  Kempkes  on  the  other,  and  It 
had  the  Incident  of  the  survivorship  undoubt- 
jedly  at  law.  But  in  the  case  of  Dunn  v. 
[Houghton  the  money  was  left  untouched  for 
a  long  period  of  time  The  whole  conduct 
of  the  original  owner,  the  donor,  Indicated 
that  the  particular  fund  was  set  apart  for 
the  purpose  of  its  becoming  the  property  of 
the  niece  upon  her,  the  donor's,  death.  In 
this  case  the  account  after  the  transfer  of  it, 
or  after  the  creation  of  it  in  its  present  form, 
in  February,  1903,  was  an  active  account 
Mrs.  Kempkes  made  deposits  and  made 
drafts.  It  amounted  at  the  time  «f  Its  cre- 
ation in  February,  1903,  to  a  little  over  $260 
or  $200.  It  then  was  greatly  reduced,  and 
finally,  in  November,  1903,  Mrs.  Kempkes 
used  this  account  in  the  most  natural  way 
possible  as  her  own,  by  depositing  in  It  what 
to  her  was  a  very  large  sum  of  money  $1,870, 
the  proceeds  of  the  sale  of  land  which  belong- 
ed to  her.  Well,  so  it  would  appear  that  if 
the  contention  of  the  defendant  Is  correct,  if 
Mrs.  Kempkes  had  died  In  October,  he  would 
have  received  a  comparatively  small  sum  of 
money.  As  she  died  In  November,  he  has  a 
right  to  receive  this  very  much  larger  sum 
of  money.  Presumably,  If  Mrs.  Kempkes 
could  have  lived  a  little  longer,  she  wonld 
have  done  something  with  this  money,  and 
perhaps  reduced  her  bank  account  to  a  very 
small  figure.  Now,  when  we  have  this  al- 
leged donor  dealing  In  that  way  with  her 
bank  account,  keeping  it  active,  certainly 
there  is  a  very  strong  suggestion  that  she 
did  not  Intend  that  her  son  should  be  per- 
sonally benefited  by  whatever  might  be 
found  In  that  bank  account  at  the  time  of  her 
death.  Parents  are  not  in  the  habit  of  mak- 
ing gifts  of  that  character,  gifts  the  extent 
of  which  is  so  uncertain.  The  first  draft,  I 
think,  from  this  account  after  It  was  put  In 
its  present  form  In  February,  1908,  was  a 
draft  of  $30  made  by  Herman  Kempkes.  For 
years  prior  to  this  time  Mrs.  Kempkes  had 
the  account  In  her  own  name,  and  made  all 
her  deposits,  made  her  drafts,  collected  her 
rents,  and  attended  to  her  own  business. 
This  transfer  was  made,  as  I  said,  in  Feb- 
ruary. 1903,  and  the  first  draft  I  think  after 
that  date  was  a  draft  of  $30  made  by  Her- 
man, and  he  explains  how  it  was  that  he 
availed  himself  of  the  power  which  he  had 
to  draw  money  from  this  account  He  did 
not  draw  it  because  the  money  was  bis  or 
for  any  purpose  of  his  own.  He  drew  it  for 
his  mother,  if  I  remember  right,  he  said  to 
pay  for  repairs  on  her  house,  and  the  reason 
why  he  drew  It  was  because  it  was  a  rainy 
day.    His  mother  was  a  woman  of  75  years. 


She  lived  up  at  Totowa,  and  the  son  thus 
discloses  that  the  use,  and  practically  the 
only  use,  he  made  of  this  account  certainly 
the  only  use  In  the  way  of  drawing  money 
from  it  was  for  the  convenience  of  his  moth- 
er. Thus  we  have  a  strong  indication  that 
the  original  purpose  in  changing  this  account 
from  an  account  with  Mrs.  Kempkes  alone 
into  a  joint  account  with  herself  and  her  son 
was  the  same  as  has  been  Illustrated  in 
scores  of  cases,  namely,  in  order  that  the 
actual  owner  of  the  money  might  be  able 
to  draw  herself,  or  might  be  able  to  trust 
her  son  to  draw  money  for  her. 

Now,  when  we  come  to  take  the  testimony 
of  Herman  Kempkes  In  regard  to  the  pur- 
pose of  this  change,  we  meet  with  a  number 
of  very  serious  difficulties.  I  will  say  right 
here  that  I  am  unable  to  discover  any  evi- 
dence whatever  in  this  case  of  a  donative 
purpose  to  make  this  deposit  and  make  this 
contract  on  the  part  of  Mrs.  Kempkes,  In 
order  to  benefit  her  son,  as  distinguished 
from  the  purpose  to  meet  her  own  conveni- 
ence apart  from  the  testimony  of  the  son 
alone.  I  do  not  find  that  there  Is  any  cor- 
roboration of  his  testimony  In  the  form  of 
this  will.  The  will  which  the  mother  made 
deals  with  her  estate  practically  in  two  parts. 
She  deals  with  all  the  estate  that  she  had, 
both  real  and  personal  In  America,  In  Pater- 
son,  In  one  way,  and  she  deals  with  the  es- 
tate, certain  assets  which  she  had  In  Ger- 
many, in  another  way.  It  appears,  I  may 
say,  from  the  will  that  she  had  money  de- 
posited in  'a  bank  in  Orefeld  in  the  name  of 
her  son  Herman  Kempkes,  and  she  under- 
takes by  this  will  to  make  disposition  of  that 
money  as  her  own,  which  Is  a  very  significant 
fact  There  Is  no  evidence,  however,  offer- 
ed In  regard  to  this  matter  to  show  whether 
there  was  such  money  there,  how  It  was  de- 
posited in  Herman  Kempkes's  name,  how  it 
was  that  the  money  was  the  property  of  Mrs. 
.Kempkes,  if  such  was  the  fact  The  officers 
of  the  bank  who  were  produced  as  witnesses 
entirely  failed  to  corroborate  the  testimony 
of  Herman  Kempkes,  so  far  as  that  testi- 
mony goes  to  show  that  Mrs.  Kempkes  had 
a  donative  purpose  in  creating  this  contract 
I  have  examined  the  testimony  of  Mr.  Mer- 
cells  and  Mr.  Botbyl  with  very  great  care. 
It  does  not  give  any  color  to  the  testimony 
of  Mr.  Kempkes  to  the  effect  that  Mrs.  Kemp- 
kes Intended  to  make  a  gift  to  him  of  the 
money,  or  transfer  to  him  a  beneficial  in- 
terest in  it;  or,  to  speak  more  accurately, 
that  Mrs.  Kempkes  intended  to  create  a  con- 
tractual obligation  to  him  created  for  her 
convenience.  These  gentlemen  simply  say 
that  this  woman  came  to  the  bank  and  trans- 
ferred the  account  that  stood  in  her  own 
name  to  the  joint  names  of  herself  and  son. 
The  son  opened  the  matter,  and  stated  that 
his  mother  desired  to  make  the  change.  Mr. 
Mercells  talked  with  the  son  and  mother. 
Then,  in  order  to  be  sure  that  the  mother 
understood  what  she.  was  doing,  he  called 
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Mr.  Botbyl,  who  speaks  German,  and  the 
matter  was  discussed  or  talked  over  between 
Mrs.  Kempkes  and  Mr.  Botbyl  In  German. 
Now,  Mr.  Botbyl  and  Mr.  Mercells  simply 
say  that  Mrs.  Kempkes  understood  that  this 
change  would  enable  either  one  of  them  to 
draw,  and  that  the  effect  would  be  that  the 
survivor  could  draw  the  balance.  Well,  now, 
that  Is  precisely  the  legal  effect  of  this  sort 
of  a  contract,  where  there  is  no  intention 
to  do  anything  more  than  to  place  the  money 
where  both  parties  can  draw  it  for  conven- 
ience of  the  real  owner.  But  when  we  turn 
to  the  testimony  of  Mr.  Kempkes,  the  de- 
fendant, we  find  that  he  gives  a  different 
account  of  what  took  place  at  the  bank.  He 
says:  "We  went  to  the  savings  bank,  and 
we  went  In  a  private  office  to  Mr.  Mercells, 
and  mother  talked  with  Mr.  Mercells  and  I, 
and  one  man,  the  man  with  the  light  hair, 
understood  a  little  German,  and  Mercells 
called  blm  up  and  then  she  says  she  wanted 
my  name  put  on  her  book  in  case  anything 
happened  to  her  that  money  might  be  my 
protection."  Now,  here  Is  a  most  positive 
statement  of  this  woman  to  these  bank  offi- 
cials, which,  it  seems  to  me,  must  have  ar- 
rested their  attention,  explaining  why  she 
wanted  to  have  this  thing  done.  It  was 
done  for  the  protection  of  her  son.  Mr. 
Kempkes  also  testified  that  his  mother  Bald, 
and  this  appears  she  said  in  German  during 
a  conversation  between  the  mother  and  Mr. 
Botbyl:  '"Yes;  I  want  that.  It  don't  be- 
long to  the  other  children.  Whatever. is  In 
the  bank  is  money  belongs  to  my  son  and 
me,  but  not  to  the  other  children.'  That  is 
the  way  my  mother  expressed  herself."  It 
is  certainly  very  singular  that  neither  Mr. 
Botbyl  nor  Mr.  Mercells,  who  knew  this  wo- 
man, bad  transactions  with  her  In  the  bank 
for  many  years,  and  now  recall  this  partic- 
ular transaction,  apparently  have  no  recol- 
lection that  this  Statement  was  made.  All 
that  they  can  remember  Is  that  the  transfer 
was  to  be  made  In  order  that  both  might 
draw,  and  Mr.  Mercells  took  pains,  In  ac- 
cordance with  his  duty  as  an  honest  bank 
official,  to  explain  to  this  German  woman, 
the  depositor,  that  the  effect  would  be  that 
the  survivor  could  take  the  whole.  There  is 
evidence  In  the  case  that  Indicates  that  Mr. 
Herman  Kempkes,  the  defendant,  procured 
this  change  to  be  made  In  the  account  of  his 
mother  at  the  bank.  It  seems  that  as  far 
back  as  1900  he  was  endeavoring  to  get  his 
mother  to  make  a  will.  A  draft  of  a  will 
Is  produced  here  in  his  handwriting,  made, 
I  think,  In  1900,  according  to  which  the  bulk 
of  real  estate  in  America  I  think  was  devised 
to  Herman  Kempkes,  and  his  brother  Peter, 
at  any  rate,  I  cannot  recall  the  exact  lan- 
guage or  provisions  of  this  draft,  but  it  was 
very  beneficial  to  Herman  Kempkes  and  gave 
him  a  much  larger  share  than  it  gave  his 
sisters.  It  seems  that  Mrs.  Kempkes  was 
averse  to  making  a  will,  which,  unfortunate- 
ly, Is  a  very  common  phenomenon  In  human 


nature,  especially  among  this  class  of  people, 
and  makes  a  great  deal  of  trouble.  She  was 
averse  to  making  a  will.  According  to  Her- 
man's testimony,  it  appears  that  she  finally 
yielded  to  his  persistence  and  his  urgent  de- 
mand, and  made  this  change  in  the  savings 
bank  account  In  order  to  effect  a  measure  of 
Justice  In  the  way  of  protecting  him.  That 
is  what  he  indicates  distinctly.  She  did  not 
want  to  make  a  will,  but,  Instead  of  that, 
she  would  fix  it  so  that  be  should  have 
what  money  there  might  be  in  the  savings 
bank,  and  thereupon  they  went  down  and 
made  this  change.  Well,  now,  If  that  be 
true,  it  does  not  follow  that  Mrs.  Kempkes 
had  any  donative  purpose  whatever.  She 
kept  the  savings  bank  book  in  her  possession, 
and  it  appears  that  according  to  the  rules  of 
the  bank,  which  were  explained  at  the  time, 
the  savings  bank  book  had  to  be  presented 
in  order  to  draw  any  money.  It  may  be  that 
Mrs.  Kempkes,  In  order  to  get  rid  of  the 
solicitations  of  her  son  to  stop  the  annoy- 
ance that  she  was  subjected  to  from  him>  by 
his  demands  that  she  should  make  a  will  In 
his  favor,  said,  "Well,  I  will  put  the  money  in 
the  savings  bank  in  both  our  names,"  and 
she  may  have  had  an  Intention  to  control 
that  fund  during  her  lifetime,  as  she  did, 
to  keep  the  savings  bank  book  in  her  posses- 
sion, as  she  did,  and  to  prevent  him  from 
having  any  beneficial  interest  In  any  money 
that  might  be  there  by  drawing  it  out  in 
her  lifetime.  I  do  not  think  that.  If  what 
Mr. '  Herman  Kempkes  says  himself  must 
be  taken  as  true,  It  makes  out  a  donative 
purpose  on  the  part  of  his  mother. 

But,  if  that  conclusion  is  erroneous,  If  Mrs. 
Kempkes,  by  making  the  deposit  in  the  form 
she  did  for  the  reasons  stated  by  Herman, 
made  a  complete  gift  of  the  contractual  ob- 
ligation to  her  son,  I  do  not  think  that  the 
defendant  stands  before  this  court  in  this 
case  In  such  a  light  as  to  make  it  Impossible 
to  base  a  finding  in  favor  of  a  gift  upon  his 
testimony.  He  certainly  is  discredited  In  a 
variety  of  ways.  The  indications  of  his 
character  disclosed  by  the  testimony  Impeach 
him.  With  great  readiness  he  admitted  that 
he  had  made  a  mortgage  for  $900  or  $1,000, 
I  think  he  thought  it  was,  to  his  mother,  a 
chattel  mortgage  In  order  to  defeat  a  cred- 
itor of  his,  who  was  suing  blm  or  demanding 
from  him  $450.  The  mortgage  is  produced. 
It  bears  the  affidavit  of  this  old  woman, 
which  alleges  that  the  consideration  of  the 
mortgage  was  $900  cash  advanced  by  her 
to  her  son  In  his  business.  Well,  now,  a 
man  who  admits  with  the  freedom  that  Mr. 
Kempkes  did  that  he  has  perpetrated  a  gross 
fraud  like  this,  and  In  order  to  effectuate  it 
has  even  procured  his  old  mother  to  commit 
perjury,  certainly  stands  before  the  court 
very  seriously  impeached  as  a  witness.  He 
also  says  that  that  will  of  his  mother  is  a 
gross  fraud  perpetrated  by  himself  and  his 
sister  together.  That  is  the  effect  of  his  tes- 
timony.   He  says  that  his  mother  was  inconv 
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petent  to  make  a  trill;  that  the  will  was  dic- 
tated by  the  sister;  that  he,  the  brother  and 
son,  took  down  the  instructions  from  the 
sister  and  carried  the  paper  to  a  man  named 
Men,  who  drew  a  will  in  accordance  with 
those  instructions;  that  he  brought  the  will 
back,  or  it  was  brought  back,  and  it  was  ex- 
ecuted in  the  presence  of  two  witnesses  by 
this  old  woman  75  years  of  age,  and  at  that 
time  she  did  not  know  what  she  was  doing. 
All  this  he  narrates  apparently  without  any 
apprehension  of  the  enormity  of  the  offense 
which  he  admits  he  and  his  sister  committed. 
I  do  not  believe  that  story.  The  witnesses 
of  the  will  were  produced  or  one  of  them  at 
any  rate.  I  think  only  one  witness  was  pro- 
duced (a  Mr.  Otten)  who  appears  to  be  a 
man  of  some  property,  and  whose  truthful- 
ness the  defendant  does  not  attack.  When 
asked  whether  Mr.  Otten  was  an  honest  man, 
a  truthful  man,  or  something  of  that  sort, 
Mr.  Kempkes  declines  to  make  any  state- 
ment against  him.  Mr.  Otten  stands  before 
the  court  as  an  unimpeached  witness,  and,  if 
his  testimony  is  true,  Mrs.  Kempkes  knew 
what  she  was  doing  when  she  made  the  will, 
and  she  was  competent  to  make  It.  Now,  in 
addition  to  these  things  which  I  have  nar- 
rated and  which  very  vitally  affect  the  cred- 
ibility of  Mr.  Kempkes  as  a  witness  gen- 
erally, it  appears  also  that  this  statement  in 
regard  to  what  his  mother's  purpose  was  in 
making  this  change  In  the  bank  account  is 
contradicted  by  his  own  statements  and  his 
own  conduct  subsequent  to  the  proceedings. 
Mr.  Otten  testifies  that  Herman  Kempkes, 
the  defendant,  stated  to  him  after  Mrs. 
Kempkes's  death  that  the  account  had  been 
put  In  the  form  in  which  it  was  put,  in  or- 
der that  he,  Herman,  might  draw.  Mr.  Ot- 
ten testifies  as  follows:  "I  asked  him  did 
he  put  it  that  way  so  it  was  his  mother's 
money.  So  he  answered  so  that  he  can  draw 
the  money  when  his  mother  could  not  go  for 
it"  Subsequently  the  witness  was  asked 
again,  I  think  on  cross-examination:  "Q. 
Did  he  say  anything  to  you  about  how  it 
came  to  be  put  in  his  name?  A.  He  only  did 
that  in  case  his  mother  can't  go,  and  he  could 
draw  the  money."  That  Is  a  most  direct 
and  positive  statement  of  the  common  pur- 
pose which  actuates  the  creation  of  this  sort 
of  an  obligation  on  the  part  of  the  bank  to 
two  persons,  in  the  absence  of  a  donative 
purpose.  Here  we  have  the  distinct  purpose 
of  the  defendant  that  the  purpose  of  this  ac- 
tion was  merely  in  order  that  he  might  draw 
when  his  mother  could  not  go  out  and  draw, 
and,  as  I  said  earlier,  that  is  precisely  the 
use  that  is  Immediately  made  by  Herman 
and  by  Mrs.  Kempkes  of  this  change  In  the 
form  of  the  account  The  rainy  day  soon 
came,  the  old  woman  could  not  go  down  to 
the  bank,  money  had  to  be  procured  for  the 
payment  of  the  repairs  to  the  bouse,  and  so 
Herman  went  down  and  exercised  his  power 
which  the  changed  form  of  the  bank  account 


conferred  upon  him  and  drew  out  $30  for  his 
mother. 

I  shall  not  undertake  to  deal  with  the 
mass  of  evidence  largely  coming  from  Mrs. 
Schippers  and  Mrs.  Gross,  the  sisters,  in  re- 
gard to  the  conduct  of  Herman  on  the  day 
when  and  after  the  will  was  proved,  nor 
shall  I  take  up  these  papers  on  which  Her- 
man wrote  figures  and  sums,  and  concerning 
which  figures  and  sums  he  made  statements 
according  to  the  testimony  of  these  women 
and  of  other  witnesses.  I  am  satisfied,  how- 
ever, that  Herman  Kempkes  at  the  time  of 
his  mother's  death  knew  that  this  money  in 
the  bank  did  not  belong  to  him.  He  acted, 
according  to  the  testimony  of  a  great  many 
witnesses,  and  spoke  in  such  a  way  as  to 
show  that  he  was  not  conscious  that  he  own- 
ed this  money,  but,  on  the  contrary,  he  was 
of  the  opinion  that  it  was  an  asset  of  the  es- 
tate which  he  happened  to  control  owing  to 
the  change  which  he  made  in  the  bank  ac- 
count. The  testimony  on  this,  subject  is  too 
voluminous  for  me  to  undertake  to  recite 
any  part  of  It 

For  the  reasons  which  I  have  endeavored 
to  sketch,  my  conclusion  Is  that  there  Is  no 
testimony  in  this  case  which  would  warrant 
the  conclusion  that  the  defendant  Herman 
Kempkes,  obtained  a  title  by  the  way  of  gift 
which  be  can  assert  so  as  to  keep  this  money 
from  the  estate.  The  money,  as  I  said,  be- 
longed to  Mrs.  Kempkes.  There  is  no  evi- 
dence that  is  credible,  in  my  opinion,  which 
would  justify  the  conclusion  that  Mrs.  Kemp- 
kes had  a  donative  purpose  in  conducting  her 
transactions  with  the  savings  bank  such  as 
would  be  necessary  in  order  to  enable  Her- 
man Kempkes  to  enforce  this  legal  contract 
which  now  exists  between  them  and  the 
bank  by  reason  of  survivorship  for  his  own 
benefit  The  contract  must  be  enforced  for 
the  benefit  of  the  estate  of  Mrs.  Kempkes 
precisely  as,  in  my  judgment,  during  the  life- 
time of  Mrs.  Kempkes,  Herman  Kempkes 
would  have  been  compelled  to  exercise  his 
right  under  the  contract  to  draw  money  from 
the  bank.  During  her  lifetime,  if  Herman 
Kempkes  had  gone  to  the  bank  to  draw  mon- 
ey and  had  undertaken  to  appropriate  It  I 
can  hardly  believe  that  now  upon  this  evi- 
dence it  would  be  seriously  argued  that  he 
could  have  appropriated  that  money  to  his 
own  use,  and  that  he  would  not  have  been 
answerable  for  it 

In  my  Judgment  the  character  of  the  con- 
tract between  these  parties  and  the  bank  re- 
mained unchanged  from  its  inception.  The 
character  of  Mr.  Herman  Kempkes'  right  re- 
mained unchanged  from  the  time  this  con- 
tract was  created  down  until  the  filing  of 
this  bill.  He  was  empowered  to  draw  this 
money  during  the  lifetime  of  the  mother  for 
her  benefit  He  now  has  the  power  to  draw 
the  money,  in  case  the  legal  contract  should 
be  carried  out  for  the  benefit  of  his  mother's 
estate. 
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(72  N.  J.  B.  898) 

WOOLSEY  et  a!,  t.  WOOLSEY  et  «L 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1007.) 

Executobs— Accounting — Conclusiveness. 

The  orphans'  court  upon  an  executor's  ac- 
counting may  ascertain  the  condition  of  the  es- 
tate as  fully  as  the  Court  of  Chancery,  and  in 
the  absence  of  fraud,  or  accidents  unmixed  with 
negligence  or  fraud  on  the  part  of  the  account- 
ant, or  of  some  matter  of  pure  equity  cognizance, 
the  decree  upon  the  accounting  is  conclusive 
upon  the  executor  as  to  the  propriety  of  allow- 
ances claimed  by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22.  Executors  and  Administrators,  (S  2000- 
2013,  2192-2198.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Action  by  Frank  Woolsey  and  James  P. 
Northrup  against  Virginia  M.  Woolsey  and 
Alice  Woolsey.  Decree  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Robert  H.  McCarter,  James  Buchanan,  and 
Charles  I*  Carrick,  for  appellants.  R.  V. 
LIndabury  and  Randolph  Perkins,  for  re- 
spondents. 

SWAYZE,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  Chancellor  dismissing  a  bill  for 
an  Injunction  to  restrain  the  enforcement  of 
a  decree  entered  in  the  Hudson  orphans' 
court  pursuant  to  the  mandate  of  this  court. 
Our  former  opinion  is  reported  in  68  N.  J. 
Kq.  763,  62  Atl.  686.  The  ground  on  which 
relief  is  sought  is  an  alleged  family  arrange- 
ment, by  which  one  of  the  legatees  and  one 
having  a  life  estate  in  a  trust  fund  created 
by  the  will  are  said  to  have  agreed  with 
the  executors  to  vary  the  order  and  priority 
of  payment  of  legacies,  and  to  accept  by  way 
of  annuities  to  themselves  partial  payments 
of  the  principal  of  the  legacy  and  trust  fund. 
The  Vice  Chancellor  held  that  the  matter 
was  res  adjudlcata,  and  that  he  was  there- 
fore bound  by  our  former  decree. 

To  sustain  this  defense,  it  must  appear 
that  the  Identical  matter  was  involved.  Wa- 
ter Commissioners  v.  Cramer,  61  N.  J.  Law, 
270,  273,  39  Atl.  671,  68  Am.  St  Rep.  70S. 
Cromwell  v.  Sac  County,  94  U.  a  351,  24  L. 
Ed.  195.  The  issue  in  the  orphans'  court 
was  presented  in  the  form  of  exceptions  to 
certain  allowances  claimed  by  the  executors. 
All  were  in  the  following  form:  That  the 
sum  claimed  to  have  been  paid  on  annuity 
account  was  not,  in  fact,  paid  by  said  execu- 
tors, and  said  item  is  Improperly  credited  to 
said  executors,  and  allowance  thereof  should 
not  be  made. 

The  point  made  Is  that  this  exception  ques- 
tions only  the  fact  of  payment,  and  not  the 
propriety  of  the  allowance  claimed  by  the 
executors.  We  cannot  concur  in  this  view. 
The  very  last  words  of  the  exceptions  chal- 
lenge the  propriety  of  the  allowance,  and  the 
executors  did  not  at  the  hearing  before  the 
master  assert  that  they  were  not  apprised 
of  any  reason  for  the  exception  other  than 


the  bare  denial  of  payment  TJpon  the  con- 
trary, In  their  testimony,  they  sought  to  jus- 
tify the  allowances  claimed,  and  did  not  con- 
fine themselves  to  proving  the  fact  of  pay- 
ment It  was  manifestly  necessary  for  them 
to  do  so,  since  the  burden  was  on  them  to 
prove  the  propriety  of  the  allowances  (Klrby 
▼.  Coles,  15  N.  J.  Law,  441),  and  the  claim  of 
payments  on  account  of  annuities  as  credits 
against  the  corpus  of  the  estate  necessarily 
arrested  attention.  The  objection  was  dis- 
tinctly stated  In  the  master's  report  and, 
when  the  present  complainants  excepted  to 
that  report,  they  in  so  many  words  affirmed 
that  the  amount  was  justly  and  properly 
paid  by  the  executors  under  the  terms  of  the 
will,  and  should  have  been  allowed  by  the 
master.  The  very  form  of  these  exceptions 
by  the  accountants  themselves  presented  to 
the  orphans'  court  the  question  of  the  justice 
and  propriety  of  the  allowances  which  the 
accountants  were  bound  to  establish.  The 
issue  now  presented  is  the  same.  The  only 
difference  is  in  the  evidence  adduced  to  sus- 
tain it  on  the  part  of  the  accountants.  In 
the  present  litigation,  they  set  forth  with  a 
little  more  distinctness  and  care  the  alleged 
family  arrangement,  in  which,  however,  only 
two  of  the  legatees  joined,  and  one  of  those 
a  mere  life  tenant 

Since  the  issues  in  the  litigations  are  iden- 
tical, the  only  remaining  question  Is  whether 
the  orphans'  court  had  jurisdiction  to  pass 
upon  the  attempted  justification  by  the  ex- 
ecutors of  their  payments  of  annuities  out  of 
the  corpus.  By  the  statute  power  is  conferred 
on  the  orphans'  court  to  hear  and  determine 
all  controversies  respecting  the  allowance  of 
the  accounts  of  executors,  administrators, 
guardians,  or  trustees  (P.  L.  1898,  p.  715, 
I  2),  and  the  section  providing  for  exceptions 
authorizes  the  court  to  examine  the  account- 
ant touching  the  truth  and  fairness  of  the 
same.  The  broad  language  in  which  the  ju- 
risdiction is  conferred  and  the  authority  to 
examine  as  to  the  fairness  of  the  account  au- 
thorizes the  orphans'  court  to  deal  with  the 
account  on  equitable  principles;  and  we  have 
held  that  the  orphans'  court  on  such  account- 
ing may  ascertain  the  condition  of  the  estate 
as  fully  as  can  the  Court  of  Chancery  (Pyatt 
T.  Pyatt,  46  N.  J.  Eq.  285,  288,  18  Atl.  1048), 
in  which  it  was  decided  that  its  powers  are 
sufficiently  broad  to  Justify  it  in  allowing  a 
guardian  credit  for  payments  for  the  sup- 
port of  his  ward  after  the  tatter's  majority. 
This  result  was  reached  upon  a  cons'deratlon 
of  the  powers  exercised  by  the  English  Court 
of  Chancery  and  the  New  fork  courts  under 
legislation  similar  to  ours.  The  Court  of  Ap- 
peals in  New  York  determined  the  bounds  of 
the  jurisdiction  of  the  surrogate  upon  an  ad- 
ministrator's accounting  by  reference  to  the 
jurisdiction  of  the  courts  of  equity,  and 
Judge  Andrews  said:  "The  surrogate's  court 
is  a  court  of  limited  powers  and  jurisdiction, 
but  It  has  jurisdiction  to  determine  questions 
either  legal  or  equitable  arising  in  the  course 
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of  proceedings  In  the  execution  of  powers 
expressly  conferred,  and  which  most  be  de- 
cided therein."  Hyland  v.  Baxter,  98  N.  Y. 
611.  It  was  there  held  that  the  determina. 
tlon  of  the  surrogate,  on  settlement  of  an  ad- 
ministrator's accounts,  denying  a  claim  for 
advance  for  support  and  maintenance  of  a 
minor  entitled  to  a  share  in  the  estate,  was 
res  adjudicate  conclusive  In  an  action  subse- 
quently brought  by  the  administrator  there- 
for. 

In  this  state  the  orphans'  court  and  the 
Court  of  Chancery  have  a  concurrent  juris- 
diction in  matters  of  this  nature,  and  it  is 
only  where  there  are  special  reasons  for 
going  into  equity  that  that  course  Is  Justi- 
fied. Salter  v.  Williamson,  2  N.  J.  Bq.  480, 
86  Am.  Dec.  518. 

In  the  present  case  there  Is  no  matter  of 
peculiarly  equitable  cognizance  which  re- 
quires the  action  of  the  Court  of  Chancery. 
There  can,  of  course,  be  no  question  that  the 
accountants  upon  a  proper  statement  of  their 
account  were  entitled  to  credit  for  the  pay- 
ments actually  made.  What  we  decided  (68 
N.  J.  Bq.  763,  767,  62  Atl.  086,  687)  was  that 
by  reason  of  the  payments  having  been  made 
on  account  of  annuities  the  accountants  were 
estopped  to  deny  the  receipt  of  income  out 
of  which  to  make  the  payments,  and,  as  they 
failed  to  charge  themselves  with  such  re- 
ceipts, they  could  not  be  allowed  for  the  pay- 
ments. It  was  open  for  them  In  the  orphans' 
court  to  show  that  the  payments  were  made 
and  received  on  account  of  corpus,  and  ought 
therefore  to  be  allowed  as  credits  against  the 
corpus.  There  is  nothing  in  the  alleged 
agreement  by  Mrs.  and  Miss  Woolsey  which 
prevented  the  orphans'  court  from  dealing 
with  the  matter  as  fully  as  the  Court  of 
Chancery.  The  Items  would  not,  to  be  sura, 
be  proper  credits  as  against  nonassenting  leg- 
atees, but  that  question  did  not  arise.  In 
Birkholm  v.  Wardell,  42  N.  X  Bq.  837,  7  Atl. 
669,  the  ordinary  held  that,  even  where  Im- 
proper payments  had  been  made,  they  should 
be  allowed  as  between  the  parties;  and  In 
the  recent  case  of  Wyckoff  v.  O'Neill  (N.  J.) 
67  Atl.  82,  we  have  held  that  payments  on 
account  of  collateral  inheritance  taxes  should 
be  allowed,  although  they  were  chargeable  to 
some  only  of  the  legatees  and  in  varying 
amounts.  So,  In  this  case,  If  the  agreement 
bad  been  proved,  the  respondents  could  not 
have  been  heard  to  object  to  an  allowance  to 
the  executors  therefor,  and  upon  a  distribu- 
tion the  respective  amounts  paid  to  each 
would  have  been  deducted  from  their  several 
shares. 

Our  former  decree  was  based  on  the  equit- 
able estoppel,  arising  out  of  the  facts  of  the 
case.  A  court  which  was  competent  to  de- 
termine a  question  of  equitable  estoppel,  as 
we  have  held  the  orphans'  court  to  be  in 
this  case,  was  certainly  competent  to  hear 
and  determine  facts  which  would  prevent  the 
estoppel  from  operating.  There  is  in  this 
case  no  ground  of  equity  other  than  the  es- 


toppel itself,  and  the  parties  entitled  to  Its 
benefit  may  make  It  available  even  in  a  court 
of  law.  Dlckerson  v.  Colgrove,  100  U.  S. 
678,  25  Lu  Ed.  618;  Drexal  v.  Berney,  122  U. 
S.  241,  7  Sup.  Ct  1200,  30  L.  Ed.  1219;  Van 
Marter  v.  Lucas,  64  N.  J.  Law,  182,  44  AtL 
865 ;  affirmed  65  N.  J.  Law,  311,  47  AtL  1182. 
Other  cases  are  cited  in  Central  R.  R.  v.  Ma<y 
Cartney,  68  N.  J.  Law,  165,  175,  58  Atl.  575, 
and  In  16  Cyc.  725,  notes. 

There  is  a  further  reason  why  in  this  case 
relief  should  be  denied  complainants.  They 
themselves  sought  to  account  in  the  orphans' 
court  when  the  Court  of  Chancery  was  open 
to  them ;  and  they  have  themselves  obscured 
the  issue,  If  it  can  be  said  to  have  been  ob- 
scured, by  claiming  allowance  for  payments 
on  account  of  annuities  without  charging 
themselves  with  any  receipts  applicable  to  the 
payments,  and  have  caused  this  second  litiga- 
tion by  their  failure  to  prove  the  alleged 
agreement  in  the  orphans'  court  Having 
thus  by  acts  of  omission  and  commission  led 
to  the  result  of  which  they  complain,  they 
ought  not  to  be  allowed  to  set  it  aside.  To 
permit  that  would  amount  to  permitting  suit- 
ors to  experiment  with  the  court,  and,  if  de- 
feated In  one  court,  to  resort  to  another.  The 
principle  upon  which  courts  of  equity  Inter- 
vene by  way  of  Injunction  to  restrain  judg- 
ments in  courts  of  law  are  applicable  to  a 
suit  to  restrain  the  enforcement  of  a  decree 
of  the  orphans'  court  Those  principles  are 
thus  stated  In  Mechanics'  National  Bank  v. 
Burnet  Manufacturing  Company,  88  N.  J.  Bq. 
486,  488,  and  affirmed  on  the  Vice  Chancel- 
lor's opinion,  35  N.  J.  Eq.  344:  "Courts  of 
equity  sometimes  give  relief  against  judg- 
ments at  law,  but  only  where  It  Is  shown  that 
the  defendant  was  Ignorant  of  the  facts  on 
which  his  defense  rests  until  after  the  time 
for  making  defense  at  law  had  passed,  or 
that  he  was  prevented  from  making  defense 
by  the  artifice  or  fraud  of  his  adversary,  or 
by  accident  unmixed  with  negligence  or  fraud 
on  his  part,  or  that  his  defense  Is  a  matter  of 
pure  equity  cognizance.  But  in  cases  where 
the  grievance  he  attempts  to  urge  is  one  that 
the  court  which  pronounced  the  Judgment  Is 
competent  to  hear  and  decide,  and  he  has 
either  urged  it  there  unsuccessfully,  or  has 
negligently  omitted  to  do  so,  this  court  can 
give  no  relief." 

In  Phillips  v.  Pullen,  45  N.  J.  Eq.  830,  18 
Atl.  849,  where  a  question  of  fraud  was  rais- 
ed, this  court  said :  "In  so  far  as  this  con- 
tention rests  upon  fraud  in  the  procurement 
of  the  written  contract  It  Is  no  longer  an 
open  question.  That  was  one  of  the  Issues 
directly  involved  in  the  suit  at  law.  If  true, 
there  could  have  been  no  recovery.  The  thing 
to  be  proved,  and  the  quantum  of  proof,  do  not 
differ  In  the  two  jurisdictions."  And  it  was 
held  to  be  res  judicata  that  the  agreement 
was  not  the  product  of  fraud.  In  Ruckel- 
shaus  v.  Oehme,  48  N.  J.  Eq.  436,  21  Atl.  1040 
(on  appeal  under  the  name  of  Borcherling  v. 
Ruckelshaus,  4  N.  J.  Eq.  340,  24  Atl.  547),  the 
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jurisdiction  of  chancery  was  sustained  only 
because  the  court  of  law  overruled  the  de- 
fense of  equitable  estoppel  and  It  was  held 
that  the  defendant  had  the  option  either  to 
test  the  accuracy  of  that  ruling  by  a  writ  of 
error  or  to  accept  It  as  the  law  of  the  case, 
and  present  his  defense  to  the  Court  of  Chan- 
eery  as  one  not  cognisable  by  a  court  of  law. 
The  learned  Vice  Chancellor  had  said  (48  N. 
J.  Bq.  446)  that  it  was  not  for  his  adversary, 
on  whose  motion  the  defense  at  law  had  been 
excluded,  to  say  that  the  ruling  of  the  trial 
court  was  wrong,  and  should  have  been  test- 
ed by  a  writ  of  error.  This  court  said  that, 
If  he  bad  taken  a  writ  of  error,  he  would  be 
undoubtedly  estopped  from  litigating  the  same 
question  anew  in  another  court  Such  to 
exactly  the  position  here.  The  appellants 
presented  the  question  to  the  orphans'  court 
by  exceptions  to  the  master's  report;  and, 
having  been  defeated,  appealed  to  the  pre- 
rogative court ;  and  the  decree  of  that  court 
was  brought  to  this  court  with  a  result  ad- 
verse to  the  accountants. 

We  think  the  Vice  Chancellor  was  right  In 
holding  that  the  matter  was  res  adjudicate, 
and  It  Is  unnecessary  to  consider  whether 
the  alleged  agreement  has  been  proved,  or,  If 
proved,  would  have  the  effect  for  which  the 
appellants  contend.  The  decree  should  be  af- 
firmed, with  costs, 

(75  N.  J.  L.  270) 

STATE  v.  SPINA. 

(Supreme  Court  of  New  Jersey.    Nov.  11. 1907.) 

Criminal  Law— Comer  ot  Quarter  Sessions 
— Jurisdiction. 

Criminal  Procedure  Act,  I  6  (P.  L.  1896, 
p.  868),  authorizing  the  court  of  quarter  sessions 
to  receive  indictments  in  the  absence  of  the  jus- 
tice of  the  Supreme  Court,  and  requiring  that 
all  indictments  so  received  which  are  not  triable 
in  the  court  of  quarter  sessions  shall  be  deliv- 
ered by  It  to  the  court  of  oyer  and  terminer,  nec- 
essarily implies  that  In  such  case  the  indict- 
ments triable  in  the  sessions  are  to  be  retained 
by  that  court  and  tried  therein. 

Error  to  Court  of  Quarter  Sessions,  Mid- 
dlesex County. 

Joseph  Spina  was  convicted  of  keeping  a 
disorderly  house,  and  he  brings  error.  Af- 
firmed. 

Argued  June  term,  1907,  before  GUM- 
MERE,  a  J.,  and  REED,  J. 

Charles  E.  Cook,  for  plaintiff  in  error.  H. 
M.  Nevlus,  for  the  State. 

GTJMMERB,  0.  J.  The  writ  in  this  case 
brings  up  a  conviction  of  the  defendant  for 
keeping  a  disorderly  house.  There  are  ma- 
ny assignments  of  error,  but  only  two  of 
them  are  based  upon  matters  which  either 
appear  in  the  record  itself,  or  in  the  bills  of 
exceptions. 

The  first  of  these  is  that  the  record  falls 
to  show  that  the  indictment  was  sent  by  the 
court  of  oyer  and  terminer  to  the  quarter 
sessions  to  be  tried.    It  appears  from  the 


record,  however,  that  the  grand  Jury  return- 
ed all  of  the  indictments  found  by  it  into 
the  quarter  sessions,  the  Supreme  Court  jus- 
tice being  absent  at  the  time  when  that  body 
came  Into  court  Section  6  of  the  Criminal 
Procedure  Act  (P.  L.  1898,  p.  868),  which  au- 
thorizes the  court  of  quarter  sessions  to  re- 
ceive indictments  in  the  absence  of  a  justice 
of  the  Supreme  Court,  requires  that  all  in- 
dictments so  received,  which  are  not  triable 
in  the  court  of  quarter  sessions,  shall  be  de- 
livered by  that  court  to  the.  court  of  oyer  and 
terminer.  The  Indictments  which  are  triable 
In  the  sessions,  by  necessary  implication,  are 
to  be  retained  by  that  court  and  tried  there. 
This  was  the  course  pursued  in  the  present 
case.  The  first  assignment  of  error  Is  there- 
fore without  merit 

The  second  assignment  of  error  Is  based 
on  an  exception  taken  to  the  refusal  of  the 
trial  court  to  direct  a  verdict  for  the  defend- 
ant The  ground  upon  which  this  request 
was  rested  was  that  the  proofs  did  not  show 
sufficient  illegal  sales  of  liquor  to  justify  the 
conviction  of  the  defendant  of  the  offense 
of  keeping  a  disorderly  house.  The  motion 
was  properly  refused.  The  proof  was  ample 
to  support  the  conviction. 

The  judgment  under  review  should  be  af- 
firmed. 


(75  N.  J.  I*  889) 
In  re  NEW  YORK  BAY  R.  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

1.  Taxation— Railroads— Main  Stem. 

Under  the  act  for  the  taxation  of  railroad 
and  canal  property  (Oen.  St  p.  8325,  I  214), 
as  amended  by  chapter  122  of  the  Laws  of  1908 
(P.  L.  1906,  p.  220),  the  main  stem  of  a  railroad 
does  not  extend  beyond  the  roadbed,  although 
such  roadbed  be  less  in  width  than  100  feet 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Taxation,  (  252.] 

2.  Sams. 

Certain  property  of  a  branch  railroad  used 
for  railroad  purposes  held,  under  the  evidence, 
not  to  be  a  part  of  its  main  stem ;  assuming 
that  the  roadbed  of  the  branch  railroad,  under 
the  decision  of  the  Court  of  Errors  and  Appeals 
in  Jersey  City  v.  State  Bd.  of  Assessors  (not 
yet  officially  reported)  68  Atl.  227,  is  "main 
stem"  for  the  purposes  of  taxation. 
(Syllabus  by  the  Court) 

Application  of  the  New  York  Bay  Rail- 
road Company  for  a  summary  determination 
as  to  taxation  of  lands  In  the  city  of  Newark. 
Assessment  reduced  in  part  and  determina- 
tion continued  for  further  evidence  as  to 
other  lands. 

See  67  Atl.  613. 

Argued  June  term,  1907,  before  HEN- 
D.RIOKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

Vredenburgh,  Wall  A  Carey,  for  appli- 
cant Robert  H.  McCarter,  Atty.  Gen.,  for  the 
State.  Herbert  Boggs  and  Francis  Child,  Jr„ 
for  city  of  Newark. 

PITNEY,  J.  This  case  Involves  the  ques- 
tion of  the  proper  mode  of  taxing  certain 
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lands  in  the  city  of  Newark,  alleged  to  be 
used  for  railroad  purposes  in  connection  with 
what  Is  known  as  the  "West  Newark  Branch 
of  the  New  York  Bay  Railroad."  It  appears 
tbat  what  Is  known  as  the  "main  line"  of 
this  railroad  extends  from  Waverly,  on  the 
main  line  of  the  Pennsylvania  Railroad,  and 
runs  In  an  easterly  direction  across  Newark 
Bay  to  a  terminal  at  Greenville,  on  the  Hud- 
son river.  The  West  Newark  Branch  does 
not  directly  connect  with  this  main  line,  but 
starts  from  the  main  line  of  the  Pennsylvania 
Railroad  near  South  Broad  street,  in  Newark 
(a  considerable  distance  from  Waverly),  and 
runs  first  northwesterly,  and  then  northeast- 
erly, a  distance  of  about  two  miles,  to  a 
freight  depot  and  freight  terminal  on  Eight- 
eenth avenue,  in  Newark.  This  branch  is 
used  for  the  purpose  of  distributing  and  col- 
lecting freight  to  and  from  various  manufac- 
turing establishments  located  along  its  line. 

Two  main  tracks,  known  as  "thoroughfare 
tracks,"  extend  throughout  the  length  of  this 
West  Newark  Branch.  Their  roadbed  com- 
prises a  strip  of  land  26  feet  In  width.  The 
lots  of  land  now  in  question  include  those 
designated  as  lots  Nos.  60  and  51,  in  block 
No.  2,577,  lot  No.  50,  in  block  No.  2,507,  and 
lot  No.  57,  in  Mock  No.  2,691.  All  these  lots 
lie  entirely  outside  of  and  adjoining  the  26- 
foot  strip  that  constitutes  the  roadbed  of  the 
principal  tracks.  Besides  these,  lot  No.  1,  in 
block  No.  2,571,  is  In  controversy.  This  lot  Is 
about  100  feet  in  width,  extending  south- 
westerly from  Eighteenth  avenue  to  Waverly 
avenue,  and  It  Includes  the  roadbed  of  the 
thoroughfare  tracks  if  these  tracks  be  found 
to  extend  further  to  the  northeast  than  Wav- 
erly avenue.  The  controversy  arises  from  the 
fact  that  for  the  year  1906  the  lots  above 
mentioned  were  Included  by  the  state  board 
of  taxation  in  the  property  assessed  by  the 
board  as  "main  stem,"  under  the  provisions 
of  the  act  of  1888  for  the  taxation  of  railroad 
and  canal  property  (Gen.  St  p.  3325,  {  214), 
as  amended  In  1906  (P.  L.  1906,  p.  220,  c.  122); 
while  for  the  same  year  they  were  assessed 
by  the  local  authorities  of  the  city  of  New- 
ark as  "second-class"  railroad  property,  by 
virtue  of  the  supplement  of  May  18,  1906,  to 
the  act  of  1888  (P.  L.  1906,  p.  571,  c.  2801). 

The  application  to  the  Jurisdiction  of  this 
court  for  the  determination  of  this  controver- 
sy was  made  by  the  railroad  company  under 
section  28  of  the  act  of  1888  (P.  L.  1888,  p 
285,  Gen.  St.  p.  3332,  5  239).  We  repeat  the 
query  suggested  In  the  opinion  delivered  at 
the  present  term  In  the  case  of  the  Belvldere- 
Delaware  Railroad  Company  et  at.,  wheth- 
er the  procedure  laid  down  In  the  section 
cited  can  be  availed  of  for  the  purpose  of 
determining  whether  any  given  property  Is 
main  stem  or  second-class  property.  But 
since  no  objection  to  the  form  of  procedure 
was  made  upon  the  argument,  since  the  rail- 
road company  would  have  been  entitled  to 
sue  out  writs  of  certiorari  to  raise  the  same 
question,  and  since  all  parties  concerned  are 


before  the  court  in  the  present  proceeding, 
we  will  pass  upon  the  merits,  treating  the 
proceedings  as  amended  (If  necessary)  by  the 
substitution  of  writs  of  certiorari  and  proper 
returns  thereto. 

Counsel  for  the  city  of  Newark  contend 
that  the  entire  property  of  the  West  Newark 
Branch  of  the  New  York  Bay  Railroad  Com- 
pany (including  even  the  26-foot  strip  occu- 
pied by  the  thoroughfare  tracks)  is  second- 
class  property,  and  not  main  stem,  under  the 
rule  adopted  by  this  court,  in  the  two  cases 
of  Jersey  City  ▼.  Board  of  Assessors,  73  N. 
J.  Law,  164,  63  Atl.  21,  and  73  N.  J.  Law,  170, 
63  Atl.  23.  But  since  the  argument  herein 
that  rule  has  been  overthrown  by  the  Court 
of  Errors  and  Appeals  in  reversing  one  of 
those  decisions,  and  a  different  rule  estab- 
lished for  determining  whether  the  roadbed 
of  a  so-called  branch  railroad  Is  to  be  re- 
garded as  mam  stem  or  as  second-class  prop- 
erty; that  rule  being  dependent  upon  the 
question  whether  the  branch  railroad  was 
laid  under  such  legislative  authority  as  to  re- 
quire It  to  be  treated  as  a  railroad  by  itself, 
having  Its  own  main  stem.  This  question, 
however,  has  no  pertinency  to  the  present 
case  (In  our  view  of  the  facts)  except  with 
regard  to  lot  No.  1,  In  block  No.  2,571.  AH  the 
other  plots  in  question  lie  outside  of  the  26- 
foot  strip  that  includes  the  roadbed  of  the 
two  main  or  thoroughfare  tracks.  The  deci- 
sion of  the  Court  of  Errors  and  Appeals  In 
Jersey  City  v.  State  Board  of  Assessors  (not 
yet  officially  reported)  67  Atl.  — ,  subjects 
to  taxation  by  the  state  board  only  the  main 
stem  or  roadbed  of  the  branch  railroad,  and 
not  the  lands  that  lie  without  it  The  width 
of  the  lands  now  In  question,  added  to  the 
width  of  the  adjacent  26-foot  strip,  in  no 
place  exceeds  100  feet  The  several  plots, 
however,  do  not  make  up  a  continuous  strip 
of  100  feet  In  width;  the  continuity  being 
interrupted  by  offsets  at  the  intersection  of 
streets  and  at  places  where  curves  exist  in 
the  line  of  the  branch.  It  cannot  be  deemed, 
therefore,  that  the  whole  of  these  plots  was 
acquired  for  the  purpose  of  accommodating 
through  tracks  of  the  branch  railroad.  But 
even  did  this  appear,  it  Is  to  be  observed 
that  the  rule  laid  down  by  the  Court  of 
Errors  and  Appeals  in  United  New  Jersey 
Railroad,  etc.,  Co.,  v.  Jersey  City,  55  N.  J. 
Law,  129,  131,  26  Atl.  135,  has  no  applicancy 
to  the  present  controversy.  There  the  sole 
question  was  whether  the  property  In  ques- 
tion was  used  for  railroad  purposes,  not 
whether  It  was  used  for  main  stem  or  road- 
bed, rather  than  for  other  railroad  purposes. 
In  that  case  the  chancellor  said:  "We  think 
that  where  an  authorized  right  of  way  has 
been  acquired,  over  which  a  railroad  has  been 
constructed  and  Is  in  good  faith  operated, 
which  right  of  way  Is  not  devoted  to  an- 
other purpose,  It  Is  used  for  railroad  purposes 
within  the  meaning  of  the  statute  considered, 
although  It  may  not,  for  the  time  being,  he 
wholly  occupied  by  tracks  or  other  railroad 
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appliances.  That  part  of  it  which  awaits 
railroad  occupation  upon  the  demand  of  ne- 
cessity Is  In  use,  like  the  curtilage  to  a  dwell- 
ing house  or  the  sides  of  a  country  highway." 

In  the  present  case,  the  city  may  well  con- 
cede that  all  the  land  In  question  is  used  for 
railroad  purposes.  But  the  question  whether 
it  is  main  stem  Is  quite  a  different  question. 
The  act  of  1888  (Gen.  St  p.  3325,  |  214)  de- 
clared what  was  to  be  Included  in  the  term 
"main  stem."  By  the  recent  supplement 
(P.  L.  1806,  p.  220,  C  122)  it  was  enacted  that 
main  stem  "shall  hereafter  be  held  to  Include 
the  roadbed  not  exceeding  one  hundred  feet 
in  width  with  Its  rails  and  sleepers,  and  all 
structures  erected  thereon  and  used  in  con- 
nection therewith,  not  Including,  however,  any 
passenger  or  freight  buildings  erected  there- 
on." As  pointed  out  in  the  opinion  delivered 
in  this  court  at  this  term  In  the  Matter  of 
the  United  New  Jersey  Railroad  &  Canal  Co. 
et  al..  67  Ati.  1075,  the  "main  stem"  of  a  rail- 
road does  not  extend  beyond  the  roadbed,  al- 
though such  roadbed  be  less  In  width  than 
100  feet  "Roadbed"  signifies  the  bed  or 
foundation  upon  which  rests  the  superstruc- 
ture of  rails  and  sleepers.  Giving  due  effect 
to  the  word  "main"  In  the  phrase  "main 
stem,"  the  roadbed  that  is  to  constitute  main 
stem  must  be  deemed  the  bed  or  foundation 
of  the  principal  tracks  of  the  railroad  at  the 
place  In  question.  The  width  of  100  feet  as 
used  in  the  statute,  is  a  measure  of  limita- 
tion, not  of  extension;  and  the  fact  that  a 
railroad  company  at  any  place  on  Its  Una 
owns  land  of  the  width  of  100  feet  or  more 
does  not  extend  "main  stem"  to  the  width  of 
100  feet  unless  the  roadbed  of  its  principal 
tracks  at  the  place  In  question  extends  to  that 
width.  We  find  from  the  evidence  that  the 
roadbed  of  the  West  Newark  Branch  of  the 
New  York  Bay  Railroad  where  it  crosses 
blocks  Nos.  2.091,  2,597,  and  2,577  Is  not  wider 
than  the  26-foot  strip  that  is  occupied  by  the 
two  main  or  thoroughfare  tracks;  and  that 
the  lots  In  question  (aside  from  lot  No.  1,  in 
block  No.  2,571),  being  outside  of  the  roadbed, 
are  not  within  the  main  stem  as  defined  in 
P.  L.  1006,  p.  220,  c.  122.  With  respect  to  the 
lots  Just  referred  to,  therefore,  the  assess- 
ment imposed  by  the  city  of  Newark  is  sus- 
tained, and  the  assessment  Imposed  by  the 
state  board  of  assessors  should  be  properly 
reduced.  The  proofs  are  not  before  us  to 
enable  us  to  make  a  proper  reduction.  The 
court  will  hear  counsel  further  upon  this 
question. 

It  remains  to  deal  with  lot  No.  1,  In  block 
No.  2,571.  Here  the  city  has  assessed  the 
entire  strip  100  feet  wide,  not  conceding  any 
portion  of  it  to  be  main  stem.  From  the  evi- 
dence we  find  that  a  strip  25  feet  in  width 
along  the  northwesterly  side  of  this  strip  Is 
occupied  by  the  roadbed  of  the  two  thorough- 
fate  tracks,  and  is  therefore  to  be  deemed 
main  stem,  If  any  part  of  this  branch  rail- 
road is  "main  stem"  under  the  rule  laid  down 
by  the  Court  of  Errors  and  Appeals  in  Jer- 


sey City  v.  State  Board  of  Assessors  (not  yet 
officially  reported)  68  Atl.  227,  and  that  under 
the  same  rule  the  rest  of-  this  lot  is  second- 
class  property.  But  the  evidence  In  the  case, 
having  been  presented  upon  the  theory  adopt- 
ed by  this  court  In  the  two  cases  of  Jersey 
City  v.  State  Board  of  Assessors,  78  N.  J. 
Law,  164,  63  Atl.  21,  and  73  N.  J.  Law,  170, 
63  Atl.  28,  Is  not  of  such  a  character  as  to 
enable  us  to  determine  whether  any  part  of 
the  roadbed  of  this  branch  railroad  is  main 
stem.  With  respect  therefore,  to  lot  No.  1, 
In  block  No.  2,571,  no  order  will  be  made  un- 
til counsel  have  been  beard  upon  the  ques- 
tion whether  further  proofs  should  be  sub- 
mitted. 


(TO  N.  J.  I*  424) 
ALTZHEIMER  v.  CENTRAL  R.  R.  OF  NEW 
JERSEY  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

Death— Action— Limitations. 

Where,  at  the  time  intestate  died  from 
an  Injury  alleged  to  have  resulted  from  the 
wrongful  act  of  defendant  railroad  company,  an 
action  brought  within  two  years  after  the  acci- 
dent was  pending  for  such  injuries,  an  action 
for  death,  though  not  brought  within  such  pe- 
riod, was  not  barred  by  limitations  under  the 
death  act,  providing  that  an  action  for  death 
may  be  maintained  u  brought  within  12  months 
after  the  death. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  15.  Death,  If  52-65.] 

Action  by  George  Altzhelmer,  as  adminis- 
trator, etc  against  the  Central  Railroad  of 
New  Jersey  and  another.  On  demurrer  to 
replication.  Judgment  for  plaintiff  on  de- 
murrer. 

Argued  June  term,  1907,  before  the  CHIEF 
JUSTICE,  and  FORT  and  REED,  JJ. 

Warren  Dixon,  for  plaintiff.  W.  D.  Ed- 
wards and  Sherrerd  Depue,  for  defendants. 

REED,  J.  This  action  is  brought  to  re- 
cover damages  for  the  death  of  Theresa  Altz- 
helmer, by  her  administrator,  under  the  death 
act  The  death  occurred  more  that  two 
years  after  the  accident  To  the  declara- 
tion a  special  pleading  was  Interposed,  set- 
ting up  that  the  cause  for  action  occurred 
more  than  two  years  before  the  bringing  of 
the  suit  in  question,  and  therefore  was  barred 
by  the  statute,  because  at  the  time  of  the 
beginning  of  such  suit  by  the  administrator 
the  deceased,  if  living,  could  not  have  main- 
tained her  action.  The  replication  of  this 
plea  set  forth  that  *t  the  time  of  the  death 
of  said  deceased,  there  was  an  action  pend- 
ing for  the  recovery  of  damages  for  the  in- 
juries from  which  decedent  died,  which  said 
action  thus  pending  had  been  brought  within 
two  years  after  the  said  Injuries  were  re- 
ceived. To  this  replication  a  demurrer  was 
filed. 

The  act  under  which  the  suit  is  brought 
provides  that  whenever  the  death  of  a  per- 
son shall  be  caused  by  the  wrongful  set  or 
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neglect  of  another,  and  the  act,  neglect,  eta, 
Is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  person  Injured  to  maintain 
an  action,  then,  and  In  every  such  case,  the 
person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable,  notwithstand- 
ing the  death,  etc.  It  then  further  provides 
that  every  such  action  shall  be  commenced 
within  12  calendar  months  after  the  death  of 
deceased  person.  The  question  raised  by  the 
pleadings  la  that  the  facts  stated  show  that 
the  insistence  of  the  defendant  Is  that  at  the 
time  of  the  death  of  Theresa  Altzhelmer  the 
company  was  not  liable  to  an  action  for  the 
Injury  which  she  had  received,  because  the 
action  was  barred  by  the  statute  of  limita- 
tions; therefore  that  the  condition  upon 
which  the  action  under  the  death  act  is  per- 
mitted did  not  exist.  In  support  of  this 
view,  the  opinion  of  the  Canada  Supreme 
Court,  reported  in  Canadian  Pac.  R.  R.  Go. 
v.  Robinson,  19  Can.  Sup.  Ct  892,  was  in- 
voked. In  that  case,  under  an  act  similar 
to  ours,  it  was  held  that,  where  an  action 
for  Injury  was  barred  at  the  time  of  the 
death  resulting  from  the  injury,  no  suit  could 
be  brought  for  the  death.  The  correctness 
of  this  position  need  not  be  decided  in  this 
case,  for  the  reason  that  the  replication  sets 
out  that  at  the  time  of  the  death  of  the  plain- 
tiff's intestate  there  was  an  action  pending  to 
recover  damages  for  the  Injury  from  which 
she  died.  If  that  be  so,  it  Is  impossible  to 
see  how  it  can  be  said  that,  by  reason  of 
the  statute  of  limitations,  the  company  would 
not  hare  been  liable  for  the  injuries  If  death 
had  not  ensued. 

There  should  be  judgment  for  the  plaintiff 
on  the  demurrer. 


CM  N.  J.  B.  380 

VAN  HOUTEN  v.  HALL  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1907.) 

Wills— Construction— Devise  per  Stupes. 

A  testatrix  devised  and  bequeathed  property 
to  a  grandson  for  life,  and,  if  he  should  die  with- 
out issue,  gave  one  half  thereof  to  E.  H„  and 
the  other  half  to  be  equally  divided  between  Caty, 
and,  if  she  be  dead,  her  children,  and  the  child 
or  children  of  George  in  fee.  George  died  before 
the  life  tenant,  leaving  one  child.  Caty  died 
before  the  life  tenant,  leaving  aiz  children. 
Held,  that  the  one-half  must  be  distributed  be- 
tween Caty's  children  and  George's  child  per 
stirpes,  and  not  per  capita. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  !  1147.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Rachel  Van  Houten  against  Joseph 
C.  Hall  and  others.  From  a  decree  for  de- 
fendants (64  AtL  461),  complainant  appeals. 
Affirmed. 

See  66  AtL  1086. 

Preston  Stevenson,  for  appellant  Robert 
Williams,  for  respondents. 


8WAYZE,  J.  The  question  Involved  Is  the 
construction  of  the  following  clause  in  tbe 
will  of  Rachel  Van  Houten: 

"I  give  the  remaining  one-third  of  said 
residue  to  my  grandson,  the  said  Adrian 
Post,  and,  if  he  shall  die  leaving  children, 
then  to  his  children,  but,  if  he  shall  die  with- 
out Issue,  then  I  give  one  half  thereof  to 
Elizabeth  Hall  and  the  other  half  to  be 
equally  divided  between  Caty,  and,  if  she 
be  dead,  her  children,  and  the  child  or 
children  of  George,  in  fee." 

Caty  was  Catherine  Van  Houten,  a  daugh- 
ter of  the  testatrix,  George  was  a  son,  and 
Adrian  was  a  grandson.  We  have  heretofore 
decided  that  Adrian  took  only  a  life  estate 
under  the  will.  Post  v.  Van  Houten,  41  N. 
J.  Eq.  82,  3  Atl.  340,  affirmed  Post  v.  Post,  43 
N.  J.  Eq.  296,  14  AtL  811.  He  died  In  No- 
vember, 1906.  Catherine  Van  Houten  died 
in  1S97,-  leaving  six  children,  her  surviving, 
the  appellants.  A  seventh  had  died  years  be- 
fore. George  Post  died  in  1884,  leaving  an 
only  child,  William  H.  Post,  who  died  in 
1891.  The  respondent  has  succeeded  by  will 
to  his  rights.  The  appellants  claim  that  the 
distribution  should  be  per  capita;  tbe  re- 
spondent that  it  should  be  per  stirpes.  The 
learned  Vice  Chancellor  took  the  latter  view. 

The  question  is  not  exactly  whether  the 
gift  to  Catherine  Van  Houten's  children  1b 
substitutionary  in  the  technical  sense,  as 
distinguished  from  a  substantive  original 
gift.  This  distinction  sometimes  becomes 
important  where  the  legacy  would  lapse  if 
it  was  only  substitutionary,  as  in  a  case 
where  the  original  legatee  dies  before  tbe 
testator.  No  such  difficulty  arises  here.  As- 
suming that  the  children  of  Mrs.  Van  Houten 
take  as  original  or  alternative  legatees,  the 
question  Is:  Do  they  take  each  a  several 
share  in  his  own  right,  or  jointly  their 
mother's  share  by  way  of  representation? 
It  might  avoid  confusion  to  say  that  they 
are  representative  legatees,  but  the  books 
use  the  word  "substituted,"  and  it  Is  not 
likely  to  lead  to  confusion  with  •  the  more 
technical  use  of  the  word,  If  the  different 
question  to  be  decided  In  each  case  is  kept 
in  mind.  In  the  present  case,  the  question 
Is:  What  share  do  they  take? 

No  doubt  the  general  rule  Is  that,  where 
there  is  a  gift  to  the  children  of  several  per- 
sons, they  take  per  capita  (2  Jannan  [Ran- 
dolph &  Talcott's  Ed.]  756),  and  the  rule  pre- 
vails even  where  there  Is  a  devise  or  bequest 
to  one  person  and  the  children  of  another. 
The  latter  branch  of  the  rule  dates  from 
Blackler  v.  Webb,  2  P.  W.  383,  and,  notwith- 
standing the  criticism  of  Chief  Justice  Kirk- 
patrick  in  Roome  v.  Counter,  6  N.  J.  Law, 
111,  10  Am.  Dec.  390,  is  recognized  in  this 
state.  Smith  v.  Curtis,  29  N.  J.  Law,  345; 
Fisher  v.  Skillman's  Executor,  18  N.  J.  Eq. 
229;  Macknet's  Executor  v.  Macknet,  24 
N.  J.  Eq.  277,  294  Thornton  v.  Roberts,  30 
N.  J.  Eq.  473,  477;  Burnet's  Ex'rs  v.  Burnet; 
30  N.  J.  Eq.  595,  599.    But  .the  courts  have 
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not  failed  to  express  dissatisfaction  with  It, 
and  It  la  said  that  this  mode  of  construction 
will  yield  to  a  very  faint  glimpse  of  a  differ- 
ent Intention  in  the  context  2  Jarman,  757. 
Chancellor  Zabrlskie,  In  Fisher  t.  Sklllman. 
disregarded  it  because  the  will  showed  the 
testator's  design  to  make  his  children  equai, 
and  so,  where  there  Is  a  gift  to  the  children 
of  several,  by  way  of  substitution,  the  chil- 
dren will  generally  take  per  stirpes.  2  Jar- 
man,  767;  Price  v.  Lockley,  6  Beavan,  180; 
Congreve  v.  Palmer,  16  Beavan,  435,  23  L. 
3.  Ch.  54;  Shaller  v«  Groves,  6  Hare,  162. 

An  examination  of  the  will  In  the  present 
case  leads  as  to  think  the  rule  was  correctly 
applied  by  the  Vice  Chancellor.  The  general 
scheme  of  the  will  required  the  payment  of 
one-third  of  the  income  of  the  residue  to 
Catherine,  one-third  to  George,  and  one- 
third  to  Adrian,  subject  to  an  annuity  to'  his 
mother,  until  the  death  of  George,  and  a  dis- 
tribution of  the  estate  at  George's  death.  The 
testatrix  provided,  however,  that,  if  Adrian 
died  before  George  without  issue,  one-half  of 
the  Income  should  go  to  Elizabeth  Hall,  and 
one-half  should  be  divided  equally  between 
Caty  and  George.  This  provision  as  to  the 
distribution  of  the  Income,  in  case  of  Adrian's 
death  before  George,  Is  very  much  like  the 
provision  for  distribution  of  principal  at 
Adrian's  death  after  George  which  is  now  be- 
fore us.  Both  provisions  give  half  to  Elisa- 
beth Hall,  and  both  distribute  the  other  half 
between  Caty  and  George,  or  other  represen- 
tatives. Since  the  principal  was  not  to  be 
distributed  until  George's  death,  his  child 
or  children  were  put  In  his  stead  in  the  later 
clause,  and,  as  this  directed  the  attention 
of  the  testatrix  to  the  possibility  of  her  chil- 
dren dying  before  her  grandson,  she  natural- 
ly made  the  same  provision  for  the  substitu- 
tion of  Caty's  children  as  for  George's  child  or 
children.  The  will  evinced  a  design  to  treat 
the  two  families  alike.  The  case  in  this  re- 
spect resembles  Brett  v.  Horton,  4  Beavan, 
239,  cited  In  2  Jarman,  757,  and  reported,  also, 
in  10  L.  J.  Ch.  (N.  S.)  371,  and  Overton  v.  Ban- 
ister, 4  Beavan,  205.  The  testatrix  was  not 
careless  In  her  use  of  language.  In  the  clause 
Immediately  preceding  the  one  in  question,  she 
devised  a  third  part  of  her  Main  street  proper- 
ty In  a  certain  contingency  to  "Catherine  and 
Adrian  and  their  children  In  fee,"  and  Chan- 
cellor McGIll  properly  held  that  the  children 
shared  equally  with  Catherine  and  Adrian. 
But  when  the  testatrix  came  to  the  disposi- 
tion of  Adrian's  share  In  the  event  of  his 
death  without  Issue,  she  was  careful  to  use 
different  language.  Instead  of  saying  that 
the  share  should  be  equally  divided  between 
Caty  and  her  children  and  the  child  or  chil- 
dren of  George,  she  Inserted  the  words  "if  she 
be  dead,"  thus  evincing  a  clear  Intent  that 
the  children  should  not  share  with  their- 
mother,  but  should  take  her  place  in  the  con- 
tingency mentioned. 

The  use  of  the  word  "between,"  instead  of 
"among,"  tends  in  the  same  direction.    No 


doubt  ''between"  may  sometimes  mean 
"among";  but,  where  other  circumstances 
favor  a  division  into  two  parts  only,  there 
Is  every  reason  for  adhering  to  the  primary 
meaning. 
The  decree  should  be  affirmed,  with  costs. 


(71  K.  J.  H.  881] 

ORAM  et  al.  v.  PEIRCE  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.   18,  1907.) 

X.  Partnership— Division  or  Paorrrs. 

One  of  the  ordinary  Incidents  of  an  equal 
partnership  is  the  division  of  profits  at  short 
intervals. 
2.  Wills— Construction— Accumulation. 

Testator  bequeathed  to  his  son,  R.,  one  half 
of  testator's  interest  in  a  firm  composed  of  tes- 
tator and  R. ;  the  business  to  continue  with  the 
other  half  owned  by  testator's  estate  under  R.'s 
management  for  20  years  after  testator's  de- 
cease, and  the  net  profits  to  be  equally  divided 
between  R.  and  the  estate,  the  share  of  the 
estate  to  be  taken  by  testator's  executors  as  part 
of  the  estate's  general  assets,  and  the  part  be- 
queathed to  R.  to  be  his  absolutely.  The  third 
clause  authorized  the  executors  to  sell  the  es- 
tate's share  in  the  business  and  retain  the  pro- 
ceeds for  the  benefit  of  the  estate  as  provided 
with  reference  to  the  remainder  of  testator's 
personal  property.  The  fourth  clause  devised 
testator's  real  estate  not  otherwise  disposed  of 
to  the  executors  in  trust  for  20  years  for  the 
benefit  of  the  estate;  the  net  "rents,  Issues  and 
profits"  to  be  divided  between  testator's  four 
children  named.  And  the  fifth  clause  declared 
that  at  the  end  of  the  20  years  the  executors 
should  partition  the  real  estate  among  such  chil- 
dren, and  the  remainder  of  the  personal  property 
referred  to  In  the  fourth  item  and  the  interest 
and  income  should  be  divided  in  the  same  man- 
ner. Held,  that  the  profits  from  the  estate's 
share  In  the  partnership  during  the  20-year 
period  was  not  required  to  be  accumulated  until 
the  end  thereof,  but  that  It  was  subject  to  dis- 
tribution among  testator's  children  specified  cur- 
rently at  suitable  intervals. 

Appeal  from  Court  of  Chancery. 

Action  by  Thomas  W.  Oram  and  others, 
as  executors  of  the  will  of  Robert  F.  Oram, 
deceased,  against  Josephine  Pelrce  and  oth- 
ers, for  a  construction  of  the  will.  From  a 
decree  adverse  to  defendants,  they  appeal. 
Reversed  and  remanded. 

The  case  involves  the  construction  of  the 
will  of  Robert  F.  Oram.  The  paragraphs 
involved  are  the  second,  third,  fourth,  and 
fifth.    They  read  as  follows: 

"Second.  I  do  hereby  give  and  bequeath  to 
my  son,  Robert  F.  Oram,  Jr.,  the  equal  one 
half  part  of  all  my  right,  estate  and  Interest 
In  the  partnership  business  of  R.  F.  Oram 
&  Co.,  composed  of  myself  and  my  son, 
Robert,  at  Port  Oram  In  said  county,  being 
all  the  partnership  personal  properly  per- 
taining to  said  business,  with  all  book. ac- 
counts, capital,  money,  bonds,  notes,  stock 
In  trade,  store  goods  and  merchandise,  hors- 
es, wagons,  harness,  coal  business,  tin  and 
stove  business,  drug  business,  lumber  busi- 
ness and  all  equipments  and  appliances  be- 
longing to  each  branch,  as  used  and  employ- 
ed by  said  firm,  and  that  the  said  business 
be  continued  with  the  other  equal  one  ball 
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part  thereof  owned  by  my  estate,  under  the 
sole  management  and  control  of  my  son  Rob- 
ert, for  the  mutual  benefit  of  my  son,  RotH 
ert  and  of  ray  estate,  aa  equal  partners  In 
business,  and  subject  to  losses  and  profits, 
for  and  during  the  term  of  twenty  years 
from  and  after  my  decease,  and  the  net 
profits  of  said  business  shall  be  equally  di- 
vided between  said  Robert  and  my  estate; 
the  share  or  part  so  belonging  to  my  estate 
to  be  taken  by  my  executors,  hereinafter 
named  as  part  of  its  general  assets;  the  said 
part  of  sa  Id  stock,  personal  property  and 
business  so  bequeathed  to  my  son,  Robert, 
to  be  his  absolutely,  for  himself,  his  heirs 
and  assigns  forever. 

"Third.  It  Is  my  will  and  I  do  hereby  au- 
thorize and  empower  my  executors,  at  any 
time,  to  sell  and  dispose  of  the  share  and 
Interest  of  my  estate  in  said  remaining  part 
or  half  of  said  partnership  business,  stock 
in  trade  and  goods  and  chattels  belonging 
to  the  same,  to  my  son  Robert,  on  such 
equitable  terms  as  may  be  agreed  on,  and 
the  proceeds  of  such  sale  to  be  retained  In 
my  estate  for  Its  use  and  benefit,  as  is  above 
provided  for  said  remainder  of  my  said  per- 
sonal property  and  estate. 

"Fourth.  I  give  and  devise  all  my  real 
estate,  wheresoever  situate  and  in  whosoever 
hands  found,  and  all  the  remainder  of  my 
persona]  property  and  estate  not  herein  by 
this  my  will  otherwise  disposed  of,  to  my 
executors  hereinafter  named  and  to  the  sur- 
vivors or  survivor  of  them,  In  trust  for  the 
purposes  specified  in  my  will,  that  is  to  say; 
it  Is  my  will  that  all  my  real  estate  of  which 
I  shall  die  seized,  shall  be  kept  together  by 
my  said  executors,  in  trust,  and  neither  sold, 
nor  divided  for  the  period  of  twenty  years 
after  my  decease,  but  the  same  shall  be  held 
in  trust  by  my  said  executors  for  the  use 
and  benefit  of  my  estate,  and  the  net  rents, 
issues  and  profits  thereof,  after  keeping  the 
same  In  repair,  paying  Insurance,  taxes  and 
other  incidental  expenses  shall  be  divided 
equally  between  my  four  children,  namely, 
Thomas,  Robert,  Mrs.  Josephine  Pelrce  and 
Mrs.  Lottie  L.  Phillips;  provided,  however, 
that  any  part  or  parcel  of  my  real  estate 
may  be  sold  or  disposed  of  by  my  said  exec- 
utors, or  the  survivor  of  thein,  at  any  time 
during  said  period  of  twenty  years,  when  in 
the  Judgment  of  said  executors,  or  the  sur- 
vivors or  survivor  of  them,  the  same  can  be 
sold  or  disposed  of  to  the  advantage  of  my 
estate  and  for  Its  benefit,  but  In  such  case, 
the  proceeds  of  all  such  sale  or  sales  shall 
be  reinvested  by  my  said  executors  In  some 
safe  and  responsible  manner,  and  the  in- 
come thereof  divided  In  the  same  manner  as 
the  rents,  issues  and  profits  of  the  land  were 
held  and  divided. 

"Fifth.  It  is  my  will  and  I  do  hereby  order 
and  direct  my  said  executors,  or  the  surviv- 
or or  survivors  of  them,  at  the  expiration 
of  twenty  years  as  aforesaid,  to  make  parti- 
tion by  sale  or  otherwise  as  to  them  may 


seem  best,  of  all  my  real  estate  then  remain- 
ing, among  my  said  four  children,  share  and 
share  alike,  but  the  shares  or  parts  for  my 
said  daughters,  Josephine  and  Lottie  are  to 
remain  in  the  hands  of  said  executors,  and 
for  them  to  receive  the  interest  or  income 
only  of  their  respective  shares,  for  and  dur- 
ing the  term  of  their  natural  life,  respective- 
ly, and  at  the  death  of  either,  leaving  child 
or  children,  or  grandchildren,  then  the  share 
of  such  deceased  daughter  to  go  to  such  last 
named  heirs,  and  in  the  event  of  the  death 
of  either  of  my  said  daughters  without  leav- 
ing any  such  named  heir  or  heirs,  then  such 
share  shall  go  to  my  surviving  children,  or 
their  heirs;  either  surviving  daughter,  how- 
ever, receiving  only  the  Income  of  such  part 
for  life  as  above  set  forth,  and  then  to  her 
heirs  as  above  named.  And  further,  it  is 
my  will  In  reference  to  said  remainder  of 
my  personal  property  and  estate  mentioned 
and  referred  to  In  the  fourth  Item  of  this 
my  will,  that  the  same  be  kept  together  In 
the  hands  of  my  said  executors,  or  the  sur- 
vivors or  survivor  of  them  during  said  peri- 
od of  twenty  years  In  trust,  for  the  use  and 
benefit  of  my  estate,  and  the  Interest  and  in- 
come to  be  divided  in  the  same  manner  aa 
is  above  provided  in  the  matter  of  the  rents. 
Issues  and  profits  of  my  real  estate  and  un- 
der like  contingencies  In  all  respects,  as  to 
my  said  daughters'  shares." 

The  question  which  arises  Is  whether  the 
profits  of  the  Port  Oram  store  are  to  be 
divided  as  Income  among  the  testator's  four 
children,  or  to  be  accumulated  in  the  hands 
of  his  executors  for  20  years. 

Albiidge  G.  Smith,  for  appellants.  James 
H.  Neighbour,  for  respondents.  R.  W.  Elli- 
cott,  for  respondent  Thomas  W.  Oram. 


SWAYZB,  J.  (after  stating  the  facts  as 
above).  The  bequest  of  the  store  business  In 
paragraph  second  Is  in  this  language:  "The 
share  or  part  so  belonging  to  my  estate  to 
be  taken  by  my  executors  hereinafter  named 
as  part  of  Its  general  assets.''  The  learned 
Vice  Chancellor  thought  the  words  "share  or 
part"  Included  a  bequest  of  a  share  of  fu- 
ture profits  as  well  as  a  share  of  the  exist- 
ing stock  in  trade.  If  the  word  "share'* 
stood  alone,  it  might  naturally  be  held  to  re- 
fer to  the  net  profits  mentioned  in  the  pre- 
ceding sentence;  but  it  is  coupled  with  the 
words  "or  part  so  belonging  to  my  estate," 
and  the  testator  used  "share"  and  "part"  as 
synonymous.  The  preceding  language  of 
the  paragraph  must  be  that  which  is  refer- 
red to  by  the  use  of  the  words  "so  belong- 
ing." But  for  these  words  the  whole  per- 
sonal estate  would  be  assets  In  the  hands  of 
the  executors,  and  the  testator  Intended  to 
limit  what  was  to  be  taken  by  his  executors 
to  what  remained  of  the  stock  in  trade  after 
the  bequest  to  Robert.  The  word  "part"  is 
used  everywhere  else  In  the  paragraph  as 
referring  to  one-half  of  the  existing  stock  in 
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trade;  one  equal  part  being  bequeathed  to 
Robert.  And  in  the  sentence  immediately 
succeeding  the  one  I  have  quoted  the  testa- 
tor uses  the  same  words  In  speaking  of 
Robert's  share.  The  contrast  in  his  mind 
seems  to  have  been  between  the  part  of  his 
executors  which  was  to  form  a  portion  of 
the  general  assets  of  the  estate,  and  the  part 
of  Robert  which  was  to  be  his  absolutely. 
This  construction  Is  sustained  by  the  fact 
that  he  describes  the  equal  one-half  part  of 
the  existing  stock  In  trade  in  the  early  por- 
tion of  the  paragraph  as  owned  by  his  es- 
tate, and  in  the  sentence  above  quoted  simi- 
larly describes  It  as  the  part  bo  belonging 
to  his  estate.  Strictly  speaking,  the  whole 
of  the  mercantile  business  was  owned  by  the 
estate  until  the  bequest  to  Robert  was  as- 
sented to  by  the  executors,  but  It  Is  ob- 
vious that,  when  the  testator  spoke  In  the 
latter  part  of  the  paragraph  of  the  part  so 
belonging  to  bis  estate,  be  referred  to  the 
preceding  part  of  the  paragraph,  where  be 
had  spoken  of  one-half  as  owned  by  his  es- 
tate. 

The  provision  that  the  executors  should 
take  as  part  of  the  general  assets  seems  to 
be  quite  unnecessary,  but  a  meaning  will  be 
attributed  to  It  If  we  bear  in  mind  that  the 
testator  was  contrasting  the  way  in  which 
the  executors  were  to  take,  which  was  to  be 
as  part  of  the  general  assets,  and  the  way 
in  which  bis  son  Robert  was  to  take,  which 
was  to  be  absolutely.  He  probably  meant  to 
indicate  that,  although  this'property  was  to 
be  embarked  In  business,  It  was  still  to  be 
held  In  the  same  way  as  the  other  assets  of 
his  estate  by  the  executors  In  trust  for  20 
years,  and  not  to  belong  to  them  absolutely. 

The  bequest  to  the  executors  Is  a  present 
bequest  taking  effect  Immediately,  and  can 
hardly  be  held  to  Include  as  a  present  be- 
quest future  profits  which  might  never  be 
realized.  The  present  bequest  was  of  the 
one-half  of  the  existing  stock  In  trade,  and 
the  executors  would  receive  the  income  there- 
of as  they  would  receive  the  Income  of  any 
other  Investment  That  the  testator  did  not 
Intend  that  the  Income  for  20  years  should 
be  Included  In  this  present  bequest  to  the 
executors  Is  further  shown  by  the  direction 
that  the  business  be  continued  under  the 
control  of  Robert  for  the  mutual  benefit  of 
Robert,  and  the  estate  as  equal  partners  In 
business  and  subject  to  losses  and  profits. 
One  of  the  ordinary  Incidents  of  an  equal 
partnership  Is  the  division  of  profits  at 
short  intervals,  and  the  provision  that  the 
share  of  the  mercantile  business  was  sub- 
ject to  losses  and  profits  was  used  to  Indi- 
cate what  portion  of  the  testator's  estate 
was  to  be  embarked  In  trade  and  to  be  charg- 
ed In  equity  with  debts  before  having  re- 
course to  the  personal  liability  of  the  ex- 
ecutors.   Ferry  v.  Lalble,  27  N.  J.  Eq.  148. 

Robert  and  the  executors  were  to  stand  on 
the  same  footing,  and,  unless  we  are  to  con- 
clude that  Robert's  share  of  the  profits  was 


to  be  held  and  accumulated,  we  ought  not 
'so  to  hold  as  to  the  estate's  share.  The  very 
fact  that  the  investment  was  to  be  subject 
to  profits  as  well  as  losses  Indicates  that,  If 
there  were  profits,  the  estate's  share  was  to 
take  the  ordinary  course  of  profits  and  be 
treated  as  income,  and  not  as  a  new  prin- 
cipal, thereby  Increasing  the  amount  at  risk 
In  the  business.  They  ought  to  be  so  treated, 
hi  the  absence  of  express  direction  to  leave 
the  profits  in  the  business  or  to  accumulate 
them  in  the  hands  of  the  executors.  The 
words  "net  profits"  may,  of  course,  mean 
the  net  profits  after  20  years  of  business, 
but  that  would  be  a  very  extraordinary  con- 
struction, In  view  of  the  absence  of  any  pro- 
vision for  Robert's  compensation  for  the 
management  of  the  business  except  from  his 
share  of  the  profits.  It  cannot  be  that  the 
testator  expected  him  to  manage  It  for  20 
years,  and  wait  for  his  compensation,  which 
might  be  needed  for  his  living  expenses,  and 
have  It  dependent  upon  the  contingency  of 
net  profits  20  years  hence. 

We  do  not  attribute  great  Importance  to 
mere  collocation  of  language,  but  the  words 
"subject  to  losses  and  profits"  are  connected 
with  the  bequest  of  one  equal  half  part  to 
Robert  and  with  the  reference  to  one  equal 
half  part  owned  by  the  estate,  and  precede 
the  reference  to  net  profits.  The  testator 
bad  In  mind  what  he  already  owned  as  sub- 
ject to  losses  and  profits,  and  not  wnat  might 
thereafter  be  earned. 

In  view  of  the  personal  responsibility  of 
the  executors  in  the  conduct  of  a  business 
(8  Williams  on  Executors  [Gth  Amer.  Ed. 
1889,  1880]  marginal  pages  1701,  1792),  It 
would  be  to  the  advantage  of  the  executors 
to  hold  the  profits  of  one  year  to  answer  the 
possible  losses  of  another,  but  they  were  put 
by  the  testator  In  a  position  where  they 
might  protect  themselves  against  personal 
loss  by  a  sale  of  the  business  under  the  third 
paragraph  of  the  will,  and,  In  view  of  the 
testator's  apparent  expectation  that  the  busi- 
ness would  continue  to  be  profitable,  we  can 
hardly  think  that  be  Intended  that  the  ex- 
ecutors should  accumulate  by  way  of  Indem- 
nity against  possible  losses  so  large  a  fund 
as  was  likely  to  arise  in  the  course  of  20 
years.  The  third  paragraph  of  the  will  pro- 
vides that  the  proceeds  of  the  sale  of  the 
business  be  retained  In  the  estate  for  Its 
use  and  benefit.  The  words  "use  and  benefit" 
are  the  same  as  are  used  In  the  fourth  para- 
graph, and  in  that  paragraph  they  are  used 
In  connection  with  a  provision  for  the  equal 
division  of  the  rents,  issues,  and  profits  of  the 
real  estate  among  his  four  children.  Such 
an  equal  division  the  testator  naturally  con- 
sidered was  for  the  use  and  benefit  of  his 
estate,  and,  when  he  directed  by  the  third 
paragraph  that  the  proceeds  of  the  sale  of 
the  store  should  be  retained  in  the  estate 
for  Its  use  and  benefit,  he  must  have  meant 
the  same  disposition  as  he  expressly  provid- 
ed In  the  fourth  paragraph — that  the  Income 
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should  be  divided  among  bis  four  children. 
And  if  the  children  were  to  receive  the  in-' 
come  of  the  proceeds  of  the  sale,  it  Is  quite 
unlikely  that  the  testator  meant  that  the  re- 
ceipt of  that  Income  by  his  children  should 
depend  upon  whether  the  share  of  bis  estate 
remained  invested  in  the  business  under  the 
management  of  Robert,  or  whether  It  was 
retained  by  the  executors  as  proceeds  of  a 
sale  to  Robert 

By  the  fourth  paragraph  of  the  will,  the 
testator  devises  his  real  estate  and  all  the 
remainder  of  his  personal  property  and  es- 
tate "not  herein  by  this  my  will  otherwise 
disposed  of"  to  his  executors  in  trust,  and 
then  disposes  of  bis  real  estate  only  by  pro- 
viding that  it  shall  be  held  in  trust  by  the 
executors  for  20  years,  and  that  the  net 
rents,  Issues,  and  profits  shall  be  divided 
equally  between  his  four  children.  The  re- 
mainder of  his  personal  property  not  other- 
wise disposed  of  Includes  all  of  his  personal 
property  except  the  one-half  part  of  the  Port 
Oram  store  bequeathed  to  Robert  and  the 
Hlbernia  store  bequeathed  to  Thomas,  for 
aside  from  these  two  bequests,  the  will  con- 
tains no  final  disposition  of  personal  prop- 
erty. The  necessary  result  is  that  the  one- 
half  of  the  Port  Oram  store  retained  by  the 
estate  goes  to  the  executors  in  trust  under 
the  fourth  paragraph. 

That  paragraph  contains  no  disposition  of 
the  Income  of  the  personal  property.  For 
that  we  must  look  to  the  fifth  paragraph, 
which  provides,  in  turn,  for  "the  remainder 
of  my  personal  property  and  estate  mention- 
ed and  referred  to  in  the  fourth  item,"  that 
It  be  kept  together  for  20  years  for  the  use 
and  benefit  of  the  estate  (again  using  the 
language  of  the  third  and  fourth  paragraph), 
and  the  Interest  and  income  to  be  divided 
In  the  same  manner  as  above  provided  in 
the  matter  of  the  rents,  issues,  and  profits 
of  his  real  estate;  that  is,  equally  among 
the  four  children.  It  Is  said  tbat  the  failure 
of  the  testator  to  use  the  word  "profits"  in 
connection  with  personal  estate  when  he 
uses  it  In  connection  with  real  estate  Indi- 
cates tbat  he  did  not  mean  to  Include  the 
profits  of  the  store  business.  But  the  words 
"rents,  Issues,  and  profits"  are  so  commonly 
connected  together  with  reference  to  the  in- 
come of  real  estate  that  no  great  force  at- 
taches to  this  argument  What  are  called 
"rents,  Issues,  and  profits"  in  real  estate  are 
the  same  aa  what  are  naturally  called  "In- 


terest and  income"  when  we  speak  of  per- 
sonal property.  The  word  "profits"  might 
naturally  be  used  when  referring  to  the  pro- 
ceeds of  the  mercantile  business  as  a  mer- 
cantile enterprise  as  between  the  executors 
and  Robert,  while  the  word  "income"  would 
be  a  more  natural  description  of  these  profits 
after  they  had  reached  the  executors'  hands, 
and  as  between  the  executors  and  the  leg- 
atees. The  use  of  the  word  "Income"  In  ad- 
dition to  the  word  "interest"  indicates  that 
the  testator  was  thinking  of  productive  per- 
sonal property  other  than  the  ordinary  in- 
terest producing  investments.  There  seems 
to  have  been  no  such  property  except  that 
embarked  in  the'  business. 

We  reach  the  same  result  if  we  look  at 
the  will  in  Its  broader  aspect  The  effort  of 
the  testator  was  to  divide  the  whole  of  his 
large  estate  with  the  exception  of  the  Port 
Oram  store  and  the  Hlbernia  store  equally 
among  his  children.  We  can  easily  surmise 
that  his  sons  had  been  associated  with  him 
in  the  successful  conduct  of  the  stores,  and 
that  he  desired  them  to  have  the  advantage 
of  the  good  will  which  they  perhaps  had 
helped  to  build  up.  Aside  from  that  his 
natural  desire  would  be  that  his  daughters 
should  have  an  equal  share.  This  desire 
would  not  be  furthered  by  tying  up  so  large 
a  proportion  of  the  estate  in  a  trust  for 
accumulation  for  20  years,  when  some  of 
his  children  would  probably  never  live  to 
enjoy  his  gift,  t  and  one  of  his  daughters 
could  hardly  expect  children  to  receive  the 
benefit  of  the  accumulation  after  her  death. 
The  care  be  evinced  In  the  eighth  paragraph 
of  the  will  for  his  daughters  is  inconsistent 
with  the  construction  which  would  give  them 
during  the  greater  part  of  the  whole  of  their 
remaining  lives  a  scanty  Income  in  order  tbat 
the  children  of  one  and  the  nephews  and 
nieces  of  the  other  night  inherit  a  larger  for- 
tune. 

We  think  the  profits  of  the  store  should 
be  treated  as  income  of  the  estate  and  dis- 
tributed at  suitable  Intervals  among  the  four 
children.  The  accounts  filed  by  the  execu- 
tors In  the  orphans'  court  in  which  they 
charge  themselves  with  net  income  of  the 
Port  Oram  business,  show  tbat  there  can  be 
little  difficulty  in  fixing  the  proper  intervals 
at  which  the  net  profits  shall  be  ascertained. 
The  decree  must  be  reversed,  and  the  record 
remitted  for  further  proceedings  In  conform- 
ity with  this  opinion. 
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ere  n.  j.  u  a» 

STATE)  Y.  HANKINS. 
(Supreme  Court  of  New  Jersey.    Nor.  11,  1807.) 

1.  Ihfamtb  —  Cbuklty   to    Children  —  EVI- 
DENCE. 

Under  section  1  of  the  act  for  the  preven- 
tion of  cruelty  to  children  (Gen.  St.  1717,  { 
26,  amended  P.  L.  1901,  p.  276),  a  conviction  of 
a  defendant  for  the  offense  of  abusing  a  female 
infant  8%  years  of  age,  based  upon  a  complaint 
and  evidence  tending  to  show  only  carnal  abuse 
of  such  infant  by  the  defendant,  cannot  be  sus- 
tained; the  word  abuse  in  that  act  being  con- 
strued to  mean  only  corporal  abuse,  such  as 
cruel  and  unnecessary  punishment  or  failure  to 
properly  administer  to  its  physical  needs. 

2.  CBIKXHAI.  IiA.W— SUMMABT  CONVICTION. 

In  cases  of  summary  convictions  before  a 
magistrate  without  a  jury,  the  record  must  show 
on  its  face  everything  necessary  upon  general 
principles  to  constitute  a  legal  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law,  {{  648-657.] 

(Syllabus  by  the  Court) 

Certiorari  to  Justice  Court 

Robert  Hanklns  was  convicted  of  cruelty 
to  children,  and  brings  certiorari.  Re- 
versed. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

A.  H.  Swackbamer,  for  the  State.  R.  P. 
Toiler,  for  defendant 

HENDRICKSON,  J.  The  defendant  below 
was  convicted  before  a  justice  of  the  peace 
of  the  county  of  Cumberland  for  an  alleged 
violation  of  section  1  of  the  act  for  the  pre- 
vention of  cruelty  to  children.  Gen.  St  p. 
1717,  i  26,  amended  P.  X..  1901,  p.  276.  The 
section  in  question  declares  that  any  person 
whatsoever  who  shall  cruelly  111  treat,  abuse, 
or  inflict  unnecessary  cruel  punishment  upon 
any  Infant  or  minor  child  shall  be  guilty  of 
a  misdemeanor,  and,  upon  conviction  there- 
of before  any  justice  of  the  peace,  magis- 
trate, or  court  of  record,  shall  be  fined  by 
such  justice,  eta,  not  less  than  $10  nor  more 
than  $50  for  each,  offense.  The  complaint 
was  made  by  Mrs.  Sykes,  president  of  the 
Vlneland  Children's  Aid  Society,  who  upon 
information  and  belief  made  on  oath  the  fol- 
lowing complaint  to  wit:  That  one  Mrs. 
Brandt  and  one  Robert  Hankins,  living  in  a 
house  occupied  by  said  Brandt  situate,  etc.. 
In  the  borough  of  Vlneland,  In  said  county, 
is  charged  with  violation  of  said  act  by  the 
said  Hanklns  lying  in  bed  and  sleeping  with 
a  daughter  of  said  Brandt  said  child  being 
about  the  age  of  8%  years,  with  the  full 
knowledge  and  consent  of  the  said  Brandt 
mother  of  said  child  named  Minnie;  the  said 
Mrs.  Brandt  being  addicted  to  profane  and 
Indecent  language  to  and  In  the  presence  of 
her  small  children  In  her  family,  and  that  the 
moral  training  of  the  children  is  neglected 
by  her.  At  the  bearing  there  was  evidence 
tending  to  prove  that  on  or  about  January 
1,  1907,  the  defendant  Hankins,  who  was 
boarding,  did  sleep  in  bed  with  said  child  in 
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front  of  him,  and  some  one  else  In  the  rear 
of  him,  and  that  during  the  night  he  had 
carnally  abused  the  child.  A  neighbor  tes- 
tified that  he  had  heard  defendant  use  very 
bad  language  toward  the  child  when  out  In 
the  yard,  and  had  seen  him  beat  and  ill  treat 
the  child.  The  conviction  sets  forth  that 
Mrs.  Brandt  who  at  the  hearing  denied  any 
knowledge  of  the  alleged  criminal  abuse  of 
the  child  on  the  part  of  the  accused,  was 
dismissed  with  a  reprimand,  but  the  defend- 
ant Hanklns  was  convicted  In  the  following 
language:  "Being  a  diseased  man  by  his 
own  admission,  guilty  of  the  probability  of 
contaminating  a  child,  and  further  making 
use  of  profanity  hi  the  presence  of  the  family 
of  Mrs.  Brandt  and  guilty  of  abuse  of  said 
Minnie  Brandt  In  violation  of  the  act  as 
aforesaid,"  and  was  thereupon  fined  for  the 
offense  aforesaid  $50.  A  certiorari  was  taken 
out  removing  the  complaint  conviction,  and 
other  proceedings  In  said  cause  to  this  court 

The  first  reason  alleged  for  reversal  is 
that  the  complaint  does  not  charge  the  prose- 
cutor with  any  offense  under  the  statute 
therein  cited;  that  the  justice  of  the  peace, 
In  the  absence  of  a  legal  complaint  was 
without  jurisdiction,  and  therefore  that  the 
subsequent  proceedings  and  conviction  were 
without  authority  and  void  We  think  the 
complaint  Is  deficient  in  the  respect  named. 
It  will  be  observed  that  the  complaint  is 
chiefly  directed  against  Mrs.  Brandt  the 
mother,  charging  her  with  violation  of  the 
act  by  allowing  her  said  Infant  daughter  to 
He  and  sleep  together  In  the  same  bed  with 
Hanklns,  and  by  using  profane  and  indecent 
language  to  and  In  the  presence  of  her  chil- 
dren, and  that  she  neglects  the  moral  training 
of  her  children;  but  the  only  charge  made 
against  Hanklns  Is  that  of  lying  and  sleeping 
in  the  same  bed  with  the  Infant  daughter. 
Such  an  allegation,  If  proven,  would  be  some  . 
evidence  of  a  charge  of  carnal  abuse  of  the 
child,  but  that  kind  of  abuse  is  not  em- 
braced, we  think,  within  the  purview  of  the 
section  of  the  statute  above  recited. 

The  meaning  of  the  word  "abuse"  In  that 
section  is  to  be  gathered  from  Its  connection 
with  other  words  in  the  prohibiting  act  The 
maxim  "Noscltur  a  soclls1'  applies,  and  upon 
this  principle  the  word  means  abuse  of  a 
corporal  character,  such  as  the  infliction  of 
cruel  and  unnecessary  punishment  or  fail- 
ure to  administer  to  Its  physical  needs.  An- 
other Indication  that  it  is-  not  Intended  to 
cover  the  offense  of  carnal  abuse  is  found  In 
the  light  punishment  provided  in  this  act  and 
the  fact  that  carnal  abuse  of  an  Infant  of 
tender  years  Is  made  a  high  misdemeanor 
under  the  crimes  act  punishable  by  Impris- 
onment at  hard  labor  In  the  state  prison. 
We  think  the  complaint  does  not  show  as 
against  Hanklns  an  offense  under  this  act 

It  Is  further  contended  that  the  conviction 
is  defective  as  not  showing  an  offense  charged 
in  the  complaint  or  any  offense  under  the  act 
"Guilty  of  the  abuse  of  the  child"  la  too  ln- 
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definite,  and  Is  not  within  the  charge  In  the 
complaint. 

It  is  farther  urged  that  the  evidence  as 
returned  does  not  support  the  charge  nor 
the  conviction.  There  was  some  evidence 
tending  to  show  that  Hanklns  did  carnally 
abuse  the  child.  Such  evidence  would  be 
proper  to  submit  to  a  grand  jury  In  support 
of  the  finding  of  an  Indictment  charging  him 
with  this  serious  offense,  but  It  does  not  sup- 
port a  charge  under  the  act  in  question. 

It  is  urged  In  support  of  the  conviction 
that  the  testimony  of  the  neighbor  above 
referred  to  would  support  the  conviction. 
But  that  is  not  covered  by  any  averment  in 
the  complaint,  and  hence  the  defendant  could 
not  be  called  upon  to  meet  that  testimony, 
which  was  admitted  by  the  Justice  after  the 
case  bad  been  once  closed.  Where  a  special 
power  Is  given  to  a  magistrate  by  statute  to 
convict  an  offender  in  a  summary  manner, 
without  a  trial  by  jury,  it  must  appear  that 
he  has. strictly  pursued  the  power.  The  rec- 
ord should  show  on  its  face  everything  neces- 
sary upon  general  principles  to  constitute  a 
legal  conviction.  Keeler  v.  Mllledge,  24  N.  J. 
Law,  142,  146;  Hoeberg  v.  Newton,  49  N.  J. 
Lair.  617,  9  Atl.  751;  Masslnger  v.  MiUvllle, 
63  N.  J.  Law,  123,  43  Atl.  443;  Schlach  y. 
Stokes,  63  N.  J.  Law,  138,  43  Atl.  571. 

The  record  showing  the  fatal  defects  above 
pointed  out,  the  conviction  must  be  set  aside. 


(75  N  J.  L.  381) 

In  re  BELVIDERE-DELAWARE  R.  CO. 
etaL 

(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Taxation— Summary    Review— Questions 
Determinable. 

Query:  Whether  the  summary  review  in 
matters  of  double  taxation  of  the  property  of  a 
railroad  or  canal  company,  as  prescribed  by  sec- 
tion 28  of  the  tax  law  of  1888  (Gen.  St.  p.  3332, 
par.  239),  may  properly  be  invoked  by  a  railroad 
company  for  the  purpose  of  determining  the 
question  whether  certain  property  used  for  rail- 
road purposes  is  "main  stem  or  "second-class" 
railroad  property? 

2.  Same— Cektiobabi  to  Review— Dismissal. 

Proofs,  upon  the  question  whether  certain 
property  of  a  branch  railroad  is  assessable  by 
the  state  board  of  assessors  as  main  stem,  or  as- 
sessable under  P.  L.  1906,  p.  571,  by  the  local 
assessors  as  second-class  railroad  property,  hav- 
ing been  submitted  upon  the  reasonable  assump- 
tion that  the  matter  would  be  decided  upon  the 
basis  of  the  rule  laid  down  by  this  court  in  the 
two  cases  of  Jersey  City  v.  Board  of  Assessors, 
73  N.  J.  Law,  164  63  Atl.  21,  and  Id.,  73  N. 
J.  Law,  170,  63  Atl.  23,  and  the  Court  of  Er- 
rors and  Appeals  having,  since  the  argument 
herein,  reversed  the  judgment  of  the  Supreme 
Court  in  the  second  of  those  cases,  laying  down 
a  different  rule  for  determining  whether  the 
land  occupied  by  the  roadbed  of  a  branch  rail- 
road is  to  be  assessed  as  main  stem  or  as  sec- 
ond-class property,  held,  that  the  present  appli- 
cation should  be  dismissed,  without  prejudice 
to  the  right  of  the  railroad  companies  to  take- 
further  proceedings  for  review  of  the  disputed 
taxes. 


(Syllabus  by  the  Court) 


Certiorari  by  the  Belvldere-Delaware  Rail- 
road Company  and  others,  under  Railroad 
Tax  Law  1888,  f  28  (Gen.  St  p.  3332,  par. 
239),  to  determine  as  to  the  proper  mode  of 
taxing  certain  lands  in  the  city  of  Trenton. 
Certiorari  dismissed. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENOHARD, 
JJ. 

Vredenburgh,  Wall  &  Carey,  for  applicants. 
Robert  H.  McCarter,  Atty.  Gen.,  for  the 
State.    Charles  E.  Bird,  for  city  of  Trenton. 

PITNEY,  J.  This  is  an  application  for  a 
summary  determination  as  to  the  proper 
mode  of  taxing  certain  railroad  property  In 
the  city  of  Trenton,  Including  the  main  track 
and  roadbed,  and  also  some  side  tracks,  of 
a  railroad  that  Is  known  as  the  "Enterprise 
Branch  of  the  Belvldere-Delaware  Railroad." 
This  property  was  assessed  for  the  year  1906 
by  the  state  board  of  assessors  as  "main 
stem,"  and  assessed  for  the  same  year  by  the 
taxing  authorities  of  the  city  of  Trenton  as 
"second-class,"  railroad  property. 

The  jurisdiction  of  this  court  Is  Invoked 
by  the  railroad  company  In  the  manner  pre- 
scribed by  section  28  of  the  tax  law  of  1888 
(Gen.  St  p.  3332,  par.  239),  which  prescribed 
"that  In  case  any  property  of  any  railroad  or 
canal  company,  which  has  been  or  shall  here- 
after be  In  any  year  assessed  by  the  local 
authorities  of  any  taxing  district,  has  been 
or  shall  be  also  assessed  by  the  state  board 
of  assessors  as  property  used  for  railroad  or 
canal  purposes,  the  Supreme  Court,  or  any 
three  justices  thereof  to  be  assigned  by  the 
Chief  Justice,  shall  determine  in  a  summary 
manner  the  character  of  the  property,  and 
whether  used  for  railroad  or  canal  purposes, 
and  by  which  assessors  the  same  has  law- 
fully been  assessed,  which  determination 
shall  be  made  whether  the  taxes  In  question 
have  been  paid  or  not  and  whether  a  cer- 
tiorari to  review  either  assessment  has  been 
granted  or  not"  etc.  The  section  goes  on 
to  provide  that  depositions  may  be  taken  for 
use  on  the  hearing,  that  the  justices  may,  if 
they  see  fit  view  the  property  In  dispute,  to 
guide  them  In  their  decision,  and  that  the 
Judgment  of  the  court  shall  direct  the  cancel- 
lation or  reduction  of  either  assessment  as 
the  character  of  the  property  may  require, 
and  shall  make  such  order  respecting  the 
return  to  the  taxpayer  of  any  tax  that  may 
have  been  paid  to  the  state  or  to  any  taxing 
district  not  entitled  thereto,  as  the  court 
shall  deem  Just  This  section  was  manifestly 
Intended  as  a  convenient  but  not  exclusive, 
substitute  for  a  review  by  certiorari,  and 
enables  the  court  to  deal  with  the  matter  the 
same  as  If  both  taxes  were  brought  under 
review  by  the  common-law  writ  The  stat- 
ute goes  further,  In  that  It  allows  the  re- 
view, notwithstanding  the  taxes  have  been 
paid  (a  certiorari  would  hardly  be  allowed 
after  their  payment),  expressly  permits  a  rlew 
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of  the  property,  And  makes  provision  for  a  re- 
turn of  moneys  paid  under  an  improper  as- 
sessment. Bat  it  will  be  observed  that  the 
proceeding  thus  provided  for  was,  in  its 
origin,  Intended  merely  to  determine  whether 
the  property  doubly  assessed  was  used  for 
railroad  or  canal  purposes.  If  it  was  so  used, 
then,  whether  it  were  "main  stem"  or  "sec- 
ond-class property,"  it  was  taxaole  by  the 
state  board  of  assessors  under  the  act  of 
1888;  if  not  so  used.  It  was  by  the  terms  of 
that  act  taxable  by  the  local  assessors,  the 
same  as  the  taxable  property  of  other  owners 
In  the  same  taxing  district  Until  the  year 
1906,  the  assessment  of  all  property  used  for 
railroad  or  canal  purposes  was  under  the 
jurisdiction  of  the  state  board  of  assessors. 
But  by  the  supplement  of  May  18,  1906,  to. 
the  railroad  act  of  1888  (P.  L.  1908,  p.  671), 
it  was  provided  that  the  taxes  upon  what  is 
known  as  "second-class"  railroad  or  canal 
property  should  be  assessed  and  taxed  in 
each  taxing  district  in  the  same  manner  as 
other  property  Is  assessed  and  taxed.  The 
taxes  assessed  upon  the  Enterprise  Branch 
by  the  local  authorities  of  the  city  of  Trenton 
for  the  year  1906  were  assessed  under  the 
authority  of  this  act  Admittedly,  all  the 
properly  in  question  is  used  for  railroad  pur- 
poses, and  the  question  at  issue  is  whether  it 
is  "main  stem"  or  "second-class"  property. 
We  question  whether  for  the  solution  of  such 
a  controversy  the  railroad  company  can  prop- 
erly invoke  the  procedure  laid  down  in  sec- 
tion 28  of  the  act  of  1888. 

But  without  determining  this  question, 
which  was  not  discussed  in  the  argument 
there  is  another  ground  upon  which  we  think 
the  present  application  should  be  dismissed. 
The  proofs  herein  were  submitted  upon  the 
reasonable  assumption  that  the  case  would 
be  decided  upon  the  basis  of  the  rule  laid 
down  by  this  court  in  the  two  cases  of  Jersey 
City  v.  Board  of  Assessors,  73  N.  J.  Law, 
164,  63  Atl.  21,  and  Id-  78  N.  J.  Law,  170, 
68  Atl.  23,  and  it  was  not  until  after  the 
present  case  was  argued  that  the  Court  of 
Errors  and  Appeals  announced  its  decision 
(not  yet  officially  reported,  68  Atl.  227)  revers- 
ing the  Judgment  of  the  Supreme  Court  in 
the  second  of  those  cases,  and  laying  down 
a  different  rule  for  determining  whether  the 
land  occupied  by  the  roadbed  of  a  branch 
railroad  was  to  be  assessed  as  "main  stem" 
or  as  "second-class"  property.  The  testi- 
mony submitted  in  the  present  case  is  not 
such  as  to  enable  us  to  apply  the  distinction 
established  by  the  Court  of  Errors  and  Ap- 
peals In  the  Jersey  City  Case. 

Under  the  circumstances,  the  present  ap- 
plication should  be  dismissed,  but  without 
prejudice  to  the  right  of  the  railroad  com- 
panies to  file  a  new  application  under  section 
28,  If  they  are  advised  that  the  case  can  be 
properly  dealt  with  under  that  section,  or  to 
apply  for  writs  of  certiorari  to  review  the 
disputed  taxes.  The  parties  will  then  be  en- 
abled to   intelligently  prepare   and  submit 


their  proofs  in  view  of  the  grounds  of  dis- 
tinction between  "main  stem"  and  "second- 
class"  property  adopted  by  the  court  of  last 
resort    The  dismissal  will  be  without  costs. 


(75  N.  J.  I*  *«) 
STURR  ▼.  BOROUGH  OF  ELMER  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Municipal  Corporations  —  Ordinances 
and  Resolutions  —  Imposing  Pecuniary 
Obligation— Submission  to  Mator. 

A  resolution  of  the  borough  council  of  the 
borough  of  Elmer{  providing  for  the  purchase 
of  lands,  tends  to  impose  a  pecuniary  obligation 
on  the  borough,  and  must,  under  section  27  of 
the  borough  act  of  1897  (P.  L.  p.  296),  be  sub- 
mitted to  the  mayor  for  his  approval. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  230.] 

2.  Same  —  Contracts  —  Individual  Interest 
of  Member  or  Council— Effect. 

It  appearing  from  the  testimony  that  one 
H.,  a  member  of  the  borough  council,  was  in- 
directly interested  in  furnishing  property  to  the 
borough,  the  resolutions  providing  for  the  pur- 
chase and  payment  therefor  will  be  set  aside  as 
contrary  to  the  policy  and  intent  of  the  act 
approved  March  22,  1901  (P.  I*  p.  393). 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  657.] 

3.  Certiorari— Review  of  Ordinances— De- 
lay. 

The  prosecutor  will  not  be  denied  the  bene- 
fit of  bis  writ  of  certiorari,  where  it  appears 
that  the  delay  which  intervened  between  the 
time  when  he  as  a  vigilant  taxpayer  ought  to 
have  known  of  the  resolution,  and  the  time  when 
he  applied  for  his  writ  has  resulted  in  no  detri- 
ment to  the  defendants,  especially  when  it  fur- 
ther clearly  appears  that  the  action  of  council 
should  have  been  by  ordinance,  instead  of  reso- 
lution, and  that  the  resolution  itself  was  not 
submitted  to  the  mayor  for  approval  as  required 
by  the  statute. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Certiorari,  f  59.] 

(Syllabus  by  the  Court) 

Certiorari  by  Isaac  Starr  against  the  bor- 
ough of  Earner  and  others  to  review  two 
resolutions  passed  by  the  council  of  that 
borough.     Resolutions  set  aside. 

Argued  June  term,  1907,  before  HBND- 
R1CKSON,  PITNEY,  and  TRENCHARD,  JJ. 

Henry  Bart  Ware,  for  prosecutor.  John 
Boyd  Avis  and  John  C.  Edmunds,  for  defend- 
ants. 

TRBNGHARD,  J.  This  writ  of  certiorari 
brings  up  for  review  two  resolutions  of  the 
borough  council  of  the  borough  of  Elmer, 
passed  February  7  and  March  7,  1906,  for 
the  purchase  of  certain  lands  of  Emma  I* 
Hltchner,  located  in  the  borough,  together 
with  the  proceedings  thereunder. 

Many  reasons  are  assigned  for  reversal 
The  determination  of  this  case,  however,  re- 
quires the  consideration  of  but  five  of  them. 
In  the  brief  for  the  borough,  no  attempt  is 
made  to  sustain  these  proceedings  as  being 
in  due  form  of  law;  it  being  admitted  that 
the  purchase  should  have  been  by  ordinance 
regularly  passed,  approved,  and  published 
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Entire  reliance  1>  placed  upon  the  alleged 
laches  of  the  prosecutor.  The  second,  third, 
and  fourth  reasons  for  reversal  are  based  up- 
on the  fact  that  the  resolutions  were  not,  aft- 
er their  passage,  submitted  to  the  mayor  for 
his  approval,  and  that  they  were  not  publish- 
ed. Section  27  of  the  borough  act  of  1887 
(P.  L.  p.  296)  provides  that  every  ordinance 
passed  by  the  council  and  every  resolution 
appropriating  or  in  any  way  tending  to  pe- 
cuniarily obligate  the  borough  shall,  within 
five  days  after  the  passage  thereof,  be  pre- 
sented to  the  mayor  for  his  approval.  The 
resolutions  in  question  tended  to  pecuniarily 
obligate  the  borough,  and  could  not  be  car- 
ried into  effect  without  imposing  a  pecuniary 
burden.  Neither  of  said  resolutions  was  ap- 
proved by  the  mayor  or  presented  to  him  for 
approval.  Compliance  with  this  provision 
of  the  statute  was  essential  to  the  validity 
of  the  proceedings.  State  v.  Newark,  25  N. 
J.  Law,  899;  Hendrlckson  v.  Point  Pleasant, 
66  N.  J.  Law,  685,  47  Atl.  466. 

The  seventh  and  ninth  reasons  are  based 
upon  the  fact  that,  whereas,  the  lands  were 
bought  of  Mrs.  Hltchner,  her  husband  was 
at  the  same  time  a  member  of  the  borough 
council,  and  that  therefore  the  contract  be- 
tween her  and  the  borough  was  void.  We 
are  of  the  opinion  that  contracts  such  as  the 
one  under  review  have  received  the  condem- 
nation of  the  Legislature.  This  appears  by 
P.  L.  1901,  p.  393.  That  act  provides  as  fol- 
lows: "Any  member  of  *  *  *  any  board 
of  aldermen  or  common  council  •  •  * 
of  any  •  •  •  borough  *  •  *  who  shall 
be  directly  or  Indirectly  concerned  In  any 
agreement  or  contract  *  *  *  or  any  Im- 
provement whatever  to  be  constructed  or 
made  for  the  public  use  or  at  public  expense 

*  •  •  or  who  shall  be  directly  or  indi- 
rectly interested  in  furnishing  any  goods, 
chattels,  supplies  or  property  of  any  kind 
whatsoever  to  or  for  the    *    *    •    borough 

*  *  *  the  contract  or  agreement  for  which 
la  made  or  the  expense  or  consideration  of 
which  is  paid   by   the     *     •     •     council 

*  *  *  of  which  such  member  Is  a  part, 
shall  be  guilty  of  a  misdemeanor."  While 
the  section  contains  much  besides,  it  contains, 
clearly,  the  provision  above  Bet  forth.  This 
language,  with  equal  clearness,  includes  the 
contract  now  in  question.  Dr.  Hltchner  was 
a  member  of  the  borough  council  at  the 
time  the  resolutions  were  passed,  and  was 
Indirectly,  if  not  directly,  Interested  In  fur- 
nishing the  property  to  the  borough.  He  was 
the  husband  of  Emma  L.  Hltchner,  and, 
while  the  legal  title  of  the  property  in  ques- 
tion stood  in  her,  the  property  was  taxed  to 
Dr.  Hltchner,  and  the  tax  waa  paid  by  him 
ant  of  his  own  moneys.  Moreover,  the  nego- 
tiations for  the  property  were  conducted 
through  the  husband,  and  be  fixed  the  price. 
He  said  "ha  would  take  $6001"   The  convey1- 1 


ance  was  finally  made  by  Mrs.  Hltchner  and 
her  husband  to  a  third  party,  who  the  next 
day  conveyed  to  the  borough,  but  that  does 
not  alter  the  true  character  of  the  transac- 
tion. It  is  admittedly  true  that  the  consid- 
eration of  $600  named  in  each  deed  was  the 
money  paid  by  the  borough.  The  invalidity 
of  the  contract  in  this  respect  therefore  rests 
upon  the  doctrine  that  a  contract  is  Illegal 
If  it  be  opposed  to  the  general  policy  and  in- 
tent of  a  statute.  Melllss  v.  Shirley  Local 
Board,  L.  R.  16  Q.  B.  Dlv.  446;  Milford 
Borough  v.  Milford  Water  Co.,  124  Pa.  610, 
17  Atl.  186,  8  L.  R.  A.  122;  State,  Gregory, 
Taylor  et  al.,  r.  Jersey  City,  34  N.  J.  Law, 
890;  Stroud  v.  Consumers'  Water  Co.,  66 
N.  J.  Law,  422,  28  Atl.  578;  Harrison  v. 
Elizabeth,  70  N.  J.  Law,  691,  67  AtL  132; 
Wiesenthal  v.  Atlantic  City  et  al.,  73  N.  J. 
Law,  246,  63  AtL  759.  We  regard  the  cases 
above  cited  from  our  own  state,  and  the 
reasoning  by  which  they  are  supported,  as 
decisive  of  the  present  question. 

We  may  remark  that  the  invalidity  of  such 
a  contract  In  no  way  rests  upon  a  criminal 
Intent  of  the  member  of  council  The  rule 
Is  one  of  policy,  which,  without  regard  to 
intention,  inexorably  reaches  all  contracts 
which  contravene  the  purposes  of  the  law. 
Nor  do  we  think  that  the  prosecutor,  by  rea- 
son of  his  delay,  la  to  be  deprived  of  the 
benefit  of  his  writ  On  February  7,  1906, 
the  borough  council  passed  the  resolution 
that  it  buy  Mrs.  Hltchner's  lot  for  $600, 
and  then  on  March  7,  1906,  It  was  resolved 
that  an  order  be  drawn  in  payment  therefor. 
In  April,  1906,  council  resolved  to  appropriate 
$1,500  to  the  town  hall  fund.  In  July,  a 
building  committee  was  appointed  for  the 
purpose  of  building  a  town  hall.  On  August 
1st,  the  chairman  of  this  committee  reported 
that  he  was  ready  to  go  and  look  at  other 
town  halls  for  the  committee.  Nothing  fur- 
ther was  done,  so  far  as  we  are  now  concern- 
ed, until  the  issuing  of  the  writ  of  certiorari 
on  February  19,  1907.  It  does  not  seem  to 
us  that  the  delay  which  intervened  between 
the  time  when  the  prosecutor  as  a  vigilant 
taxpayer  ought  to  have  known  that  this  pur- 
chase had  been  made,  and  the  time  when  he 
applied  for  his  writ  of  certiorari,  has  re- 
sulted in  any  detriment  to  the  borough.  The 
borough  money  was  paid  out  before  the  tax- 
payer can  be  presumed  to  have  known  of  the 
resolution.  If  council  had  submitted  the  res- 
olution to  the  mayor  for  bis  approval,  it  may 
be  that  the  mayor  would  have  ordered  a  pub- 
lic hearing;  and,  certainly,  If  council  had 
acted  -by  ordinance,  as  it  should  have  done 
(P.  L.  1897,  p.  296,  |  28),  the  publication  of 
the  ordinance  would  have  pnt  taxpayers  up- 
on their  guard. 

The  result  Is  that  the  resolutions  under 
review,  and  all  proceedings  thereunder,  must 
be  set  aside,  with  costs. 
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(75  N.  J.  U  TBI) 

HUMMER  ▼.  LEHIGH  VALLEY  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18.  1907.) 
*L  Bailboads— Accidents  at  Crossings— Ac- 
tions—Sufficiknct    OF   EVIDENCE. 

The  plaintiff,  a  milkman,  about  8  o'clock  in 
the  morning,  at  an  unfrequented  grade  crossing 
of  the  Lehigh  Valley  Railroad,  drove  off  the 
railroad  crossing,  and  the  wheel  of  the  wagon 
was  caught  in  the  tracks.  It  was  very  dark 
and  thick.  He  proceeded  to  unload  his  wagon 
between  the  rails.  While  thus  engaged,  he  saw 
the  headlight  of  an  approaching  train  about 
600  feet  away,  and  ran  up  the  track  waving  a 
whito  lantern.  The  train  passed  him  about 
150  feet  from  the  crossing.  The  engine  ran  five 
or  six  feet  onto  the  crossing  and  struck  the 
rear  wheel  of  the  wagon.  Both  the  fireman 
and  the  engineer  testified  that  when  the  plain- 
tiff first  waved  his  lantern  the  engineer  im- 
mediately shut  off  the*  steam  and  put  on  the 

The  plaintiff  testified  that  the  train  did  not 
slow  down  until  it  passed  him  150  feet  from 
the  place  of  the  accident.  On  cross-examination, 
he  based  this  assertion  upon  the  fact  that  he 
heard  the  air  brakes  applied  as  the  train  passed 
him. 

The  trial  judge  ruled  that  this  testimony  left 
it  open  to  dispute  whether  the  train  was  stop- 
ped with  reasonable  promptness  after  the  plain- 
tiff's warning. 

Held,  that  the  plaintiff's  testimony  that  the 
train  did  not  slow  down  was  a  mere  conjecture ; 
that  it  proved  nothing,  and  made  no  case  to  go 
to  the  jury;  that  it  did  not  controvert  the  tes- 
timony of  the  fireman  and  the  engineer  that  the 
steam  was  shut  off,  and  the  brakes  applied,  as 
soon  as  the  signal  was  seen,  about  500  feet 
from  the  crossing ;  and  that  therefore  the  trial 
judge  erred  in  not  directing  a  verdict  for  the 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  1138-1150.] 

2.  NEQLItroHOI— TWAI/— QUESTIOH  fob  Jtjbt— 

Contributory   Negligence. 

Rule  that  "in  an  action  for  negligence  the 
trial  judge  is  not  justified  in  leaving  the  case 
to  the  jury  where  the  plaintiffs  evidence  is 
equally  consistent  with  the  absence,  as  with  the 
existence,  of  negligence  in  the  defendant"  ap- 
plied and  discussed. 

The  question  of  the  plaintiff's  contributory 
negligence  not  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {}  277-286.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Benjamin  Hummer  against  the 
Lehigh  Valley  Railroad  Company  for  dam- 
ages to  his  wagon  in  a  railroad  crossing  ac- 
cident Judgment  for  plaintiff  (65  Atl.  126), 
and  defendant  brings  error.  Reversed,  and 
new  trial  awarded. 

Collins  &  Corbln,  for  plaintiff  in  error.  El- 
mer W.  Demarest  for  defendant  in  error. 

DILL,  J.  The  writ  of  error  in  this  case 
brings  np  for  review  a  judgment  of  the  Su- 
preme Court  affirming  a  judgment  against 
the  railroad  company  for  damage  to  a  wagon 
by  a  freight  train  on  a  grade  crossing  at 
Linden  avenue  in  Jersey  City.  Tbe  question 
here  is  whether  the  trial  judge  erred  in  sub- 
mitting tbe  case  to  the  jury  on  two  ques- 
tions: First,  was  the  company  negligent  be- 
cause the  engineer  did  not  stop  tbe  train  as 


soon  as  he  reasonably  might  have  stopped  it 
after  being  warned?  and,  second,  was  there 
contributory  negligence  on  tbe  part  of  tbe 
plaintiff?  We  think  that  tbe  company  was 
not  negligent  and  hence  do  not  consider  the 
question  of  the  plaintiffs  contributory  neg- 
ligence. 

At  8  o'clock  in  the  morning  of  November  7, 
1906,  the  plaintiff,  a  milkman,  on  his  regular 
route,  was  coming  from  the  northwest  on 
Linden  avenue,  approaching,  at  an  acute 
angle,  the  double-track  grade  crossing  of  thr 
Lehigh  Valley  Railroad,  Tbe  night  was  yerj 
dark  and  thick,  and  it  was  Impossible  to  see. 
for  any  distance.  There  were  no  lights  at 
or  about  the  crossing.  Linden  avenue  is  an 
unfrequented  dirt  lane  In  the  outskirts  of 
Jersey  City,  a  single  driveway  12  or  14  feet 
wide,  while  tbe  planked  railroad  crossing  is 
34  feet  wide.  The  crossing  is. at  a  sharply 
acute  angle.  Before  the  plaintiff  reached  the 
crossing  he  got  off  the  road,  and,  to  use  bis 
language:  "I  think  I  rather  got  to  the  rail- 
road really  before  I  thought  I  was  there, 
because  it  all  looked  alike;  it  was  so  dark." 
He  drove  on  the  crossing  with  the  wheels  on 
the  left-hand  or  easterly  side  off  the  plank- 
ing. He  endeavored  to  continue  his  way 
across  the  rails,  in  the  direction  in  which  he 
was  headed,  onto  tbe  planking;  but  his  horse 
failed  to  pull  the  loaded  milk  wagon  over 
the  rails.  He  backed  and  attempted  to  turn 
between  the  tracks  back  in  the  direction 
from  which  be  had  come.  In  so  doing,  the 
rear  wheel  on  the  left-hand  side  of  the  wagon 
became  wedged  in  between  the  planking  and 
the  outer  rail  of  the  west-bound  track.  Tbe 
plaintiff,  at  this  juncture,  remembered  that 
the  regular  milk  train  from  tbe  east  going 
west  was  due,  and,  as  he  says,  not  knowing 
whether  tbe  train  had  gone  or  not  be  Btarted 
to  unload  the  milk  from  tbe  wagon  to  light- 
en the  load  and  release  the  wheel.  He  spent 
some  two  minutes  unloading,  and  while  thus 
engaged  looked  up  and  saw  the  headlight  on 
the  engine  of  the  approaching  train  coming 
around  tbe  Chapel  Avenue  curve,  opposite 
the  Ice  houses,  about  600  feet  from  tbe  Lin- 
den Avenue  crossing.  He  says  that  be  did 
not  then  have  time  to  get  the  wagon  out  of 
tbe  way,  but  only  to  get  out  of  the  way  him- 
self. He  picked  up  his  lantern  and  ran  up 
tbe  track  to  signal  tbe  oncoming  train,  which 
passed  him  approximately  150  feet  from  the 
crossing.  The  train  was  brought  almost  to  a 
standstill  before  it  reached  tbe  crossing,  and 
tbe  pilot  of  the  engine  was  on  the  crossing 
but  a  few  feet  when  tbe  train  stopped.  Nev- 
ertheless, it  struck  the  left-hand  rear  wheel 
of  the  wagon.  The  plaintiff  says  that  from 
tbe  time  he  saw  the  headlight  of  the  engine 
until  the  collision  occurred,  less  than  a  min- 
ute Intervened.  This  was  the  plaintiff's  cas*». 
There  was  no  evidence  of  any  specific  omis- 
sion on  tbe  part  of  the  train  employes  to  do 
anything  which  could  reasonably  have  been 
done  to  have  brought  tbe  train  sooner  to  a 
standstill.    No  evidence  was  offered  that  tbe 
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train,  under  the  existing  conditions,  could 
have  been  sooner  stopped. 

The  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  simply  proved 
that  an  accident  occurred,  but  that  be  failed 
to  prove  that  it  was  through  any  fault  of 
the  defendant.  This  motion  was  denied,  and, 
we  think,  erroneously.  "Where  the  evidence 
is  equally  consistent  with  either  view — with 
the  existence  or  nonexistence  of  negligence — 
It  is  not  competent  to  the  Judge  to  leave  the 
matter  to  the  jury.  The  party  who  affirms 
negligence  had  altogether  failed  to  establish 
it  That  is  a  rule  which  ought  never  to  be 
lost  sight  of."  Cotton  v.  Wood,  8  O.  B.  (N. 
S.)  568,  at  page  572. 

The  plaintiff's  case  derived  no  additional 
strength  either  from  the  defense  or  the  evi- 
dence in  rebuttal.  For  the  defense,  by  exhib- 
its— scale  map- and  photograph — and  by  testi- 
mony, it  appeared  that  this  train  from  Jersey 
City,  going  west,  passed  under  Chapel  Ave- 
nue overhead  bridge  1,500  feet  from  Linden 
avenue.  For  750  feet  thereafter  the  track; 
ran  in  a  straight  line.  Then  came  the  Chapel 
Avenue  curve,  about  250  feet  long.  The  Ice 
houses,  opposite  which  the  plaintiff  first  saw 
the  engine  headlight,  are  on  this  Chapel  Ave- 
nue curve,  somewhat  less  than  600  feet  from 
the  Linden  Avenue  crossing.  The  westerly 
end  of  this  Chapel  Avenue  curve  Is  about  500 
feet  from  the  Linden  Avenue  crossing,  and 
from  this  point  the  track  is  straight  for  250 
feet  to  the  Linden  Avenue  curve,  about  100 
feet  long,  the  westerly  end  of  which  is  150 
feet,  In  an  oblique  line,  from  the  crossing 
where  the  accident  occurred.  On  the  curve 
nearest  Chapel  avenue  the  fireman,  from  his 
side  of  the  cab,  could  see  the  Linden  Avenue 
crossing,  but  the  engineer  could  not;  while, 
on  the  curve  nearest  Linden  avenue,  the  en- 
gineer, but  not  the  fireman,  could  see  the  cross- 
ing. The  defendant  proved  that  the  planking 
at  the  crossing  was  in  good  order,  and  was  34 
feet  wide.  The  train  was  long  and  heavy, 
made  up  of  16  cars,  mall,  express,  and  milk 
cars,  going  west  on  the  main  west-bound 
track.  It  was  equipped  with  air  brakes.  It 
was  running  on  schedule  time  and  at  its  regu- 
lar speed,  25  miles  an  hour.  The  night  was 
very  dark,  and,  as  the  witnesses  said,  thick 
and  misty,  and  the  ground  wet,  although  it 
was  not  raining.  At  the  Linden  Avenue  cross- 
ing there  was,  as  a  rule,  little  or  no  traffic. 
When  the  train  was  well  along  on  the  Chapel 
Avenue  curve,  having  Just  passed  the  ice 
houses,  between  500  and  600  feet  from  the 
Linden  Avenue  crossing,  the  fireman  saw  a 
white  light  down  the  track.  That  the  fire- 
man saw  this  light  Just  after  the  engine 
passed  the  Ice  houses,  where  the  plaintiff 
first  saw  the  headlight,  demonstrates  that 
the  fireman  was  on  the  alert  and  caught  the 
signal  as  soon  as  given.  The  fireman  at 
once  called  to  the  engineer  to  "see  what  that 
man  on  the  track  with  the  lantern  wanted." 
The  engineer,  although  he  could  not  see  the 
lantern  at  this  point  on  the  curve,  immediate- 


ly, as  both  the  fireman  and  the  engineer  testi- 
fied, shut  off  the  steam  and  put  on  the  air 
brake.  On  the  straight  stretch,  some  100  feet 
further,  the  engineer  saw  a  white  lantern 
waved  on  the  track.  As  be  came  around  the 
short  Linden  Avenue  curve,  about  150  feet 
from  the  place  of  the  accident,  he  passed  the 
plaintiff,  by  the  side  of  the  track,  waving 
the  lantern.  He  then  bad  the  steam  off  and 
the  air  brake  on.  As  the  plaintiff  had  testi- 
fied that  the  night  was  so  dark  that  every- 
thing "looked  alike,"  and  that  he  could  not  see 
the  road  nor  the  planked  crossing  even  when 
he  got  to  the  railroad,  so  the  engineer  testi- 
fied that,  owing  to  the  darkness,  it  was  not 
until  the  engine  was  right  onto  the  crossing 
that  he,  for  the  first  time,  saw  the  milk  wag- 
on, without  a  light,  Its  back  towards  the  on- 
coming train,  the  rear  wheel  only  Inside  the 
outer  rail,  The  train  was  stopped  with  the 
pilot  of  the  engine  only  five  or  six  feet  over 
the  crossing,  and  it  was  barely  moving  when 
the  pilot  touched  the  wheel  of  the  wagon, 
caught  and  held  between  the  rail  and  the 
planking.  The  wheel  was  not  therefore 
pushed  out  of  the  way  by  the  pilot,  but  was 
broken.    This  was  the  defendant's  case. 

The  Supreme  Court  below  thought  that 
the  cross-examination  of  the  engineer  gave 
rise  to  a  conflict  of  fact,  and  left  open  to 
dispute  whether  the  engineer  stopped  the 
train  with  reasonable  promptness  after  re- 
ceiving warning  of  the  peril  of  the  plaintiff. 
We  cannot  so  view  it  The  engineer  was  sub- 
jected to  a  subtle  cross-examination.  Many 
questions  were  misleading  because,  uninten- 
tionally no  doubt  they  contained  a  misstate- 
ment of  fact  The  engineer  on  cross-exam- 
ination said  that  when,  on  the  Chapel  Avenue 
curve,  the  fireman  called  his  attention  to 
the  white  light  the  train  was  going  about 
25  miles  an  hour.  This  was  between  500  and 
600  feet  from  the  Linden  Avenue  crossing. 
He  said  that  subsequently,  on  the  Linden 
Avenue  curve,  about  150  feet  from  the  cross- 
ing, he  passed  the  plaintiff,  waving  his  lan- 
tern. Then  followed  testimony  which  was 
subject  to  comment  by  the  Supreme  Court 
below:  "Q.  And  you  say  that  you  were  going 
at  about  25  miles  an  hour  at  that  time?"  He 
had  not  said  he  was  going  25  miles  an  hour  on 
the  Linden  Avenue  curve,  but  on  the  Chapel 
Avenue  curve,  when  and  where  the  fireman 
called  his  attention  to  the  light  and  hence  he 
answered:  "A.  Tea, sir;  when  the  fireman 
called  my  attention  to  bun."  He  thus  refuted 
what  otherwise  might  be  the  Inference, 
from  an  unqualified  affirmative  answer,  that 
on  the  Linden  Avenue  curve  the  train  was 
still  going  at  the  rate  of  25  miles  an  hour. 
"Q.  And  that  was  four  or  five  cars  away  from 
the  crossing?" — a  question.  If  not  with  a 
double  meaning,  certainly  capable  of  two  in- 
terpretations. The  engineer,  however,  pre- 
vented any  misapprehension,  and  answered: 
"A.  Four  or  five  cars  from  the  crossing  to 
the  curve" — plainly  meaning  that  it  was  four 
or  five  cars'  length  from  the  Linden  Avenue 
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crossing  to  the  Linden  Avenue  curve.  Coun- 
sel, however,  still  stating  facts  applicable  to 
the  Chapel  Avenue  curve  in  a  question  re- 
lating to  the  Linden  Avenue  curve — a  subtle 
method  of  misstatement  of  fact — asked :  "Q. 
Ton  say  that  you  shut  off  the  steam  and  put 
on  the  air  brake  right  away?"  Because  he 
had  testified  that  it  was  on  the  Chapel  avenue 
curve,  not  on  the  Linden  avenue  curve,  that 
the  steam  was  shut  off  and  the  air  applied, 
the  engineer  therefore  properly  answered: 
"A.  I  dldnt  say  that.  Q.  Did  you  apply 
the  air  brake?  A.  I  said  I  shut  off  the 
steam  and  applied  the  brake" — meaning  that 
he  had  already  done  so,  precisely  as  he 
had  testified :  "Q.  What  did  yon  do  when  you 
saw  the  man  waving  the  lantern?  A.  I  bad 
the  brake  on."  The  engineer  maintained,  and 
without  contradiction,  the  integrity  of  his 
testimony  on  the  direct,  and  his  cross-exam- 
ination In  no  wise  gave  rise  to  any  conflict 
of  fact  which  would  warrant  the  submission 
of  the  case,  on  such  theory,  to  the  jury. 

The  plaintiff,  in  rebuttal,  to  supply  evi- 
dence that  the  engineer  did  not  stop  the 
train  as  soon  as  he  reasonably  might  have 
done  after  being  warned,  testified  that  when 
he  saw  the  headlight  he  was  excited  and 
started  to  run  up  the  track,  waving  his  lan- 
tern. He  said:  "A.  I  saw  It  coming  around 
the  bend,  and  then  I  saw  they  was  not  going 
to  slow,  and  I  stepped  out  of  the  track,  and 
they  didn't  slacken  until  tbey  passed  me." 
This  testimony  that  the  train  was  not  going 
to  slow  and  did  not  decrease  its  speed  until 
it  passed  the  plaintiff  was  mere  conjecture, 
and  based  upon  the  single  fact  that  he  heard 
the  air  brakes  applied  as  or  after  the  train 
passed  him,  about  ISO  feet  from  the  cross- 
ing, as  appears  by  his  further  testimony :  "Q. 
You  couldn't  tell  whether  the  engine  was 
slowing,  could  you?  A.  They  didn't  put  on 
any  air  until  they  passed  me.  Q.  Can  you 
hear  the  air  applied  when  the  train  is  mov- 
ing? A.  I  certainly  did  hear  it  when  they  did 
put  it  on."  Pointedly,  the  next  question 
called  for  knowledge  and  not  for  an  infer- 
ence: "Q.  Did  you  hear  the  air  brakes  ap- 
plied? A.  T  heard  them  applied  after  they 
passed  me."  The  last  answer  is  the  only 
fact,  as  distinguished  from  mere  conjecture, 
to  which  the  plaintiff  testified. 

As  the  Supreme  Court  of  Massachusetts 
said,  under  similar  circumstances,  no  legiti- 
mate Inference  can  be  drawn  from  the  testi- 
mony one  way  or  the  other,  and  the  attempt 
to  draw  an  Inference  could  only  end  In  a  mere 
conjecture.  Tully  v,  Fltchburg  Railroad  Co., 
134  Mass.  499,  at  page  502.  The  conjecture 
of  the  plaintiff  that,  because  be  heard  the  air 
put  on  as  the  train  passed  him,  therefore  It 
bad  not  been  put  on  before,  Is  a  mere  "re- 
duetto,"  and,  in  the  present  case,  "ad  ab- 
surdum,"  and  especially  since  the  facts  es- 
tablished by  the  plaintiff's  own  testimony 
negatived  the  possibility  of  bis  seeing  or  hear- 
ing what  the  engineer  did  or  did  not  do  on 
the  Chapel  Avenue  curve,  600  feet  away,  on 


that  dark  night  As  contradistinguished  from' 
this  conjecture,  we  have  the  fact  that  tb£ 
engineer  took  such  action  that  this  heavily 
loaded  train  of  16  cars,  on  a  dark  and  misty 
night,  was  brought  to  a  standstill  within  ap- 
proximately 600  feet  The  fact  that  the 
plaintiff  heard  the  application  of  the  air 
brakes  as  the  train  passed  him,  150  feet  from 
the  crossing,  is  but  evidence  of  a  continuous 
or  repeated  application  of  the  air  to  the  brake. 
The  plaintiff's  testimony  is  not  even  up  to 
the  standard  of  the  evidence  in  Eisslng  vi 
Erie  R.  R.  Co.,  78  N.  J.  Law,  343,  63  Atl.  856/ 
where  the  present  Chief  Justice,  In  reversing 
a  judgment  where  the  case  went  to  the  jury 
upon  similar  testimony,  clearly  pointed  out 
the  difference  between  a  mere  conjecture  and 
a  statement  of  fact  The  evidence  Is  purely 
of  a  negative  character,  and  Its  negative 
character  Is  intensified  by  the  fact  made 
quite  obvious  by  the  testimony,  that  the  plain- 
tiff was  not  so  situated  that  he  could  have 
known  what  was  done  by  the  engineer  before 
the  train  passed  him.  His  testimony  proved- 
nothing  and  made  no  case  to  go  to  the  Jury- 
Ellis  v.  Great  Western  Railway,  LS.9G.P. 
551. 

The  defendant  In  error  insists  that  the  en- 
gineer was  negligent  In  not  sooner  compre- 
hending the  fact  that  the  wagon  was  caught 
and  held  by  the  outer  rail  at  the  crossing; 
Counsel  in  his  brief  says:  "The  testimony 
of  the  defendant  engineer  and  the  fireman 
shows  that  the  light  from  the  plaintiff's  lan^ 
tern  was  seen,  and  that  the  train  did  not 
stop  until  part  of  it  had  passed  over  the 
crossing  and  struck  the  plaintiffs  wagon." 
Granted,  this  merely  proves  the  happening  of 
on  accident  but  is  not  proof  of  defendant's 
negligence.  The  plaintiff  says  he  was  not 
negligent  In  getting  off  the  road  and  driving 
outside  the  railroad  crossing  and  getting 
caught  between  the  tracks,  because  the  night 
was  so  unusually  black  and  dark  that  he, 
driving  a  wagon,  could  not  see  the  crossing 
34  feet  wide;  and  yet  he  insists  that  at  the 
same  time  and  place,  and  in  the  same  dark> 
ness,  the  engineer  wae  negligent  because  he 
did  not  see  the  rear  end  of  this  nnllghted  wag- 
on, caught  upon  the  track  and  extending  but 
a  few  Inches  over  the  outer  rail,  and  in  time 
to  avoid  a  collision.  The  plaintiff  relies  on 
the  single  fact  that  the  train  did  not  stop 
until  the  cowcatcher  of  the  engine  ran  onto 
tbe  crossing  some  five  or  six  feet  and  struck 
the  rear  wheel  of  the  wagon.  This  of  itself 
is  no  evidence  of  negligence.  On  the  con- 
trary, following  the  reasoning  of  Mr.  Justice 
Reed  in  Brink  v.  North  Jersey  Street  Rail* 
way  Co.  (N.  J.  Sup.)  67  Atl.  706,  this  fact 
that  the  train  was  almost  at  a  standstill  at 
the  crossing,  tends  to  controvert  the  theory 
of  negligence  on  the  part  of  the  engineer. 
Railroads  are  under  no  obligation  to  run 
trains  under  such  reduced  speed  at  night  that 
objects  may  be  perceived  under  the  headlight 
in  time  to  avoid  a  collision. 

That  the  plaintiff  did  not  have  a  red  light 


Digitized  by  VjOOQIC 


1061 


67  ATLANTIC  REPORTER. 


(N.X 


but  only  a  white  light,  to  signal  the  oncoming 
train,  was  unfortunate  But  this  did  not 
change  the  character  and  kind  of  signal  actu- 
ally given.  The  white  light  did  not  convey 
to  the  engineer  the  same  meaning  as  a  red 
light  or  other  well-recognized  signal  of  dan- 
ger. When  the  fireman  first  saw  the  white 
lantern,  it  conveyed  neither  to  him  nor  to  the 
engineer  a  consciousness  of  the  fact  that  a 
wagon  was  caught  on  the  crossing.  Nor, 
when  the  engine  passed  the  plaintiff  on  the 
track  with  his  lantern,  did  the  engineer  know 
what  was  the  danger,  or  where  it  was.  The 
view  most  favorable  to  the  plaintiff  is  that 
the  engineer  received  a  warning  of  a  danger, 
unseen  and  not  pointed  out  Until  he  was 
right  upon  the  crossing,  nothing  indicated  to 
him  or  told  him  that  there  was  a  milk  wagon 
on  this  crossing.  He  was  therefore  called  up- 
on to  exercise  his  Judgment,  and,  since  he 
acted  upon  that  Judgment,  it  was  not  negli- 
gence nor  want  of  ordinary  care  on  his  part, 
although  the  Judgment  proved  to  be  errone- 
ous. Telfer  v.  Northern  Railroad  Co.,  SO  N. 
J.  Law,  188,  at  page  195.  It  is  manifest  that, 
owing  to  conditions  over  which  the  engineer 
had  no  control,  he  could  not  ascertain,  except 
by  Inference,  that  the  wagon  was  caught  on 
the  crossing  and  was  the  real  danger  until 
the  train  was  so  close  to  the  wagon  that  it 
was  impossible  to  stop  In  time  to  avoid  a  col- 
lision. The  rule  Is  well  settled  that,  "where 
the  sole  basis  of  liability  Is  the  omission  to 
perform  a  certain  duty  suddenly  and  unex- 
pectedly arising,  there  ought  to  be  at  least 
a  consciousness  of  the  facts  which  raise  the 
duty  on  the  part  of  the  person  who  Is  charg- 
ed with  its  performance,  and  a  reasonable 
opportunity  to  discharge  it"  H.  M.  &  F. 
Pass.  Ry.  Co.  v.  Kelley,  102  Pa,  116,  at  page 
120.  The  whole  transaction,  as  the  plaintiff 
Bays,  from  the  time  he  saw  the  headlight, 
picked  up  his  lantern,  and  started  up  the 
track  to  signal  the  oncoming  train,  until  the 
engine  struck  the  wagon,  occupied  less  than 
a  minute.  The  train,  traveling  at  the  rate 
of  25  miles  per  hour,  which  is  about  36% 
feet  per  second,  was,  at  that  rate  of  speed, 
only  about  16  seconds  away  from  the  cross- 
ing. The  engineer  was  confronted  with  a 
sudden  emergency  which  necessitated  his  act- 
ing upon  his  Judgment  rather  than  upon  a 
knowledge  of  the  actual  facte.  The  fact  that 
In  sudden  emergencies  human  Judgment  does 
not  always  arrive  at  a  correct  conclusion,  and 
In  an  instant  is  not  evidence  of  negligence. 
The  Court  of  Appeals  of  New  York,  in  a 
well-reasoned  opinion,  said  that  railroads  are 
not  liable  for  a  mistaken  exercise  of  Judg- 
ment on  the  part  of  their  employes  in  an 
emergency,  or  for  a  failure  to  act  with  the 
utmost  promptitude,  and  in  the  right  direc- 
tion, when  circumstances  are  such  as  to  af- 
ford no  time  for  deliberation.  Where  an  em- 
ploye of  a  railroad  company  is  confronted 
with  a  sudden  emergency,  the  failure  on-  his 
part  to  exercise  the  best  Judgment  the  case 
renders  possible  does  not  establish  lack  of 


care  or  skill  upon  his  part  which  renders 
the  company  liable.  It  is  not  responsible,  In 
such  circumstances,  even  for  his  error  of  Judg- 
ment Lewis  v.  Long  Island  Railroad  Co., 
162  N.  X.  52,  at  page  62,  56  N.  E.  548.  The 
plaintiff  offered  no  evidence  that  a  train  of 
16  cars,  similar  to  this,  could  be  stopped,  un- 
der similar  circumstances,  at  less  than  the 
distance  this  train  was  stopped.  So  far  as 
there  was  any  evidence  In  the  case  as  to  the 
numerous  factors,  all  of  which  are  variable, 
and  upon  which  depends  the  distance  within 
which  a  given  train  can  stop,  the  evidence 
was  against  the  plaintiff.  The  train  was  a 
mixed  train  of  16  cars,  mall,  express,  and 
milk  cars.  It  was  running  at  25  miles  an 
hour.  The  condition  of  the  atmosphere  was 
thick  and  misty,  and  the  ground  was  wet 
The  condition  of  the  rail  itself  therefore  was 
greasy  and  slippery.  It  was  not  raining,  and 
therefore  the  rails  were  not  cleaned  off  by  a 
rain. 

Quite  without  evidence  is  the  case  as  to 
other  well-recognized  factors.  The  fact  re- 
mains that  the  engineer  did  stop  this  train, 
and  under  these  circumstances,  according  to 
his  testimony,  within  a  distance  of  about 
600  feet  The  legal  presumption,  in  the  ab- 
sence of  evidence  to  the  contrary,  is  that  he 
did  his  duty,  and  stopped  the  train  as  soon 
as  practicable.  The  plaintiff's  theory  that 
the  engineer  did  not  put  on  the  brakes  until 
the  train  was  within  three  or  four  cars' 
length  of  the  crossing  would  necessitate  the 
conclusion 'that  a  train  of  16  cars,  on  a  dark 
night  with  greasy  rails,  and  running  at  25 
miles  an  hour,  was,  and  therefore  could  be, 
brought  to  a  standstill  within  the  length  of 
three  or  four  cars.  This  conclusion,  neces- 
sary to  the  plaintiff's  contention,  appeals 
neither  to  our  reason  not  to  our  knowledge 
of  the  subject  of  car-braking. 

Telfer  v.  Northern  Railroad  Co.,  supra,  Is 
applicable  to  the  present  case.  In  that  case 
two  young  men,  driving  a  horse  and  wagon, 
approached  a  railroad  crossing.  Before  they 
reached  the  crossing  they  were  seen  by  the 
engineer,  and  the  young  men  were  also  ap- 
prised of  the  fact  that  the  train  was  coming. 
They  stopped  a  short  distance  from  the  track, 
and  were  seen  to  stop  by  the  engineer.  They 
then  drove  onto  the  track,  and  at  this  point 
the  engineer  shut  off  the  steam  and  put  on 
the  brakes;  but  It  was  too  late,  and  they 
were  struck  by  the  train.  The  Chief  Justice, 
speaking  for  this  court,  said:  "Although  the 
engineer  saw  the  boys  approaching  the  cross- 
ing, while  yet  at  such  a  distance  as  not  to 
Indicate  their  ignorance  of  the  coming  train, 
it  was  his  right  to  suppose  they  did  not  mean 
to  attempt  to  cross  before  the  train;  and,  If 
he  acted  upon  that  impression,  it  was  not 
negligence  or  want  of  ordinary  caution  on  his 
part  although  the  supposition  proved  to  be 
groundless." 

We  find  an  authority  quite  In  point  decided 
by  the  Supreme  Court  of  Maine  in  1893. 
There  the  plaintiff,  in  driving  a  loaded  team 
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across  the  railroad  at  a  highway  crossing, 
became  stock  on  the  crossing.  The  engineer 
saw  the  team,  and  even  saw  it  was  not  mov- 
ing, but  did  ■  not  then  proceed  to  stop  hie 
train.  As  soon  as  he  saw  that  the  team 
could  not  be  moved,  he  did  all  he  could  to 
stop  his  train;  but  it  was  too  late  to  avoid 
the  collision.  It  was  held  that  there  was  no 
evidence  of  his  negligence;  that  he  was  not 
In  fault  in  not  sooner  comprehending  that 
the  plaintiff  would  haul  a  load  on  the  cross- 
ing he  could  not  haul  off.  Garland  v.  Maine 
Central  Railroad  Co.,  85  Me.  519,  27  Ati.  615. 

The  plaintiff  alleged  negligence  on  the  part 
of  the  railroad  company.  He  failed  to  prove 
any  facts  from  which  the  Judge  could  say 
that  negligence  could  be  reasonably  inferred. 
In  denying  the  motion  for  a  nonsuit,  the 
court  left  it  to  the  jury  to  say  whether  any 
facts  were  established  from  which  negligence 
could  be  reasonably  Inferred,  as  well  as  the 
question  whether,  from  these  facts,  negli- 
gence ought  to  be  inferred.  The  present 
Chancellor,  when  sitting  as  Mr.  Justice  Magie 
and  in  this  court,  formulated  the  rule  as  to 
When  it  la  the  duty  of  a  trial  Judge  to  take 
a  case  from  the  Jury.  Newark  Passenger 
Railway  Company  v.  Block,  65  N.  J.  Law, 
606,  27  Atl.  1067,  22  L  R  A.  874.  He  cited 
with  approval  the  language  of  Lord  Chan- 
cellor Cairns  in  Metropolitan  Railway  Com- 
pany v.  Jackson,  L.  R.  8  App.  Oas.  198 :  "The 
Judge  has  to  say  whether  any  facts  have 
been  established  by  evidence  from  which  neg- 
ligence may  be  reasonably  Inferred;  the 
Jurors  have  to  say  whether,  from  those  facts 
when  submitted  to  them,  negligence  ought  to 
be  inferred."  And  he  adds:  "It  is,  in  my 
opinion,  of  the  greatest  importance  in  the 
administration  of  Justice  that  these  separate 
functions  should  be  maintained,  and  should 
be  maintained  distinct"  The  Lord  Chancel- 
lor, after  pointing  out  the  danger  to  the  ad- 
ministration of  Justice  which  arises  when  a 
trial  Judge  declines,  In  a  proper  case,  to  take 
the  responsibility,  but  seeks  to  escape  It  by 
submitting  the  case  to  the  Jury,  says:  'It 
would  place  in  the  hands  of  the  Jurors  a  pow- 
er which  might  be  exercised  In  the  most  ar- 
bitrary manner,  if  they  were  at  liberty  to 
hold  that  negligence  might  be  Inferred  from 
any  state  of  facts  whatever."  We  do  not 
hesitate  to  suggest  In  this  case,  quite  aa 
strongly  as  did  the  Lord  Chancellor  in  Met- 
ropolitan Railway  Co.  v.  Jackson,  supra,  that 
the  only  facts  upon  which  the  Jury  could 
have  founded  their  verdict  were  that  the 
defendant  was  a  railroad  corporation,  and 
that  there  was  an  accident  The  Jury  found 
against  the  railroad  company,  although  the 
company  was  really  blameless. 

The  trial  court  erred  in  refusing  the  mo- 
tion for  a  nonsuit  and  again  in  denying  the 
motion  for  a  direction  of  the  verdict  in  favor 
of  the  defendant  below. 

The  Judgment  under  review  must  be  re- 
versed, and  a  new  trial  awarded. 


(75  N.  J.  L.  *») 

ESSEX  COUNTY   PARK  COMMISSION  T. 

TOWN  OP  WEST  ORANGE  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

L  Counties— Property— Lands  Acquired  »t 
Park  Commission. 

Lands  acquired  by  a  park  commission  estab- 
lished, under  'An  act  to  establish  public  parks 
in  certain  counties  in  this  state  and  to  regulate 
the  same"  (P.  L  1895,  p.  169;  Gen.  St  p.  2618, 
{  48),  are  the  property  of  the  county  in  which 
the  park  is  situate. 

2.  Taxation  —  Constitutionai.  REQUIRE- 
ments —  uniformity  —  classification  of 
Subjects. 

The  supplement  of  April  20,  1906,  to  the 
general  tax  law  of  1903,  which  supplement  pro- 
vides that  "all  lands  the  property  of  any  county, 
and  all  lands  the  property  of  any  taxing  district, 
which  are  situated  within  the  limits  of  any  other 
taxing  district  shall  be  subject  to  taxation  by 
the  taxing  district  within  which  such  lands  are 
situated  at  the  true  value  of  such  lands  without 
regard  to  any  buildings  or  other  improvements 
on  such  lands"  (P.  L.  1906.  p.  273).  is  not  in 
contravention  of  article  4,  |  7,  par.  12,  of  the 
Constitution  of  this  state,  which  directs  that 
"property  shall  be  assessed  for  taxes  under  gen- 
eral laws,  and  by  uniform  rules,  according  to 
Its  true  value." 

8.  Same— Determination  of  Value  of  Land 
Without  Improvements— Possibility. 
It  is  not  impossible  to  arrive  at  the  true 
value  of  land  separate  from  the  buildings  and 
other  improvements  thereon. 
4.  Same. 

The  ownership  of  lands  by  counties  and 
other  municipal  corporations  forms  a  reasonable 
basis  for  the  separate  treatment  of  those  lands 
In  matters  of  taxation. 

6.  Same— Act  fob  Taxing  Property— What 
Constitutes. 

Query:  Is  the  act  of  April  20,  1906  (P.  L. 
1906,  p.  273),  an  act  for  taxing  property,  within 
the  meaning  of  the  Constitution;  the  act  pro- 
viding for  no  direct  imposition  upon  any  private 
owner  of  property,  but  in  effect  merely  requiring 
one  governmental  agency  to  contribute  public 
moneys  towards  the  support  of  another  govern- 
mental agency? 
(Syllabus  by  the  Court) 

Certiorari  by  the  Essex  County  Park  Com- 
mission against  the  town  of  West  Orange  and 
board  of  equalisation  of  taxes  to  review  a  tax 
assessed  against  the  Essex  County  Park  Com- 
mission on  certain  lands  and  a  Judgment  of 
the  state  board  reversing  an  order  of  the 
county  board,  which  board  had  ordered  the 
tax  to  be  stricken  out  Tax  and  judgment 
affirmed. 

Argued  June  term,  1907,  before  HEND- 
RICKSON,  PITNEY,  and  TRBNOHARD,  JJ. 

Alonzo  Church,  for  prosecutor.  Simeon  H. 
Rolllnson,  for  town  of  West  Orange.  Fred- 
erick R.  Lehlbach,  for  board  of  equalisation. 

PITNEY,  J.  This  writ  brings  up  a  tax  as- 
sessed In  the  year  1906  by  the  township  of 
West  Orange  against  the  Essex  County  Park 
Commission,  upon  certain  lands  situate  In  the 
township;  and  also  brings  under  review  a 
judgment  of  the  state  board  of  equalization 
reversing  an  order  of  the  county  board  of 
taxation  of  Essex  county,  which  board  had 
ordered  the  tax  in  question  to  be  struck  sot 
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of  the  tax  duplicate  The  Essex  County 
Park  Commission  was  organized  pursuant  to 
the  act  of  March  5,  1805,  entitled  "An  act  to 
establish  public  parks,  in  certain  counties  in 
this  state  and  to  regulate  the  same."  P.  L. 
1895,  p.  109 ;  Gen.  St.  p.  2618,  §  48.  The  land 
in  question  was  purchased  or  condemned  by 
the  commission  for  the  purposes  of  a  county 
park.  It  was  assessed  at  the  sum  of  $50,000 ; 
this  being  the  true  value  of  the  land  without 
regard  to  any  buildings  or  other  Improve- 
ments thereon.  There  are  buildings  upon  It 
valued  at  about  $20,000,  and  the  park  com- 
mission has  expended  upon  the  land  for  other 
Improvements  the  sum  of  $100,000.  The  tax 
in  question  was  levied  pursuant  to  the  supple- 
ment of  April  20,  1906,  to  the  general  tax  law 
of  1903.  The  latter  act  (P.  L.  1903,  p.  395, 
{  3,  par.  2)  exempted  from  taxation  "the  prop- 
erty of  the  United  States  and  of  the  state  of 
New  Jersey  and  of  the  respective  counties, 
school  districts  and  taxing  districts  when  us- 
ed for  public  purposes."  The  supplement  (P. 
L.  1906,  p.  273)  enacts  that:  "All  lands  the 
property  of  any  county,  and  all  lands  the 
property  of  any  taxing  district,  which  are  sit- 
uated within  the  limits  of  any  other  taxing 
district  shall  be  subject  to  taxation  by  the 
taxing  district  within  which  such  lands  are 
situated  at  the  true  value  of  such  lands  with- 
out regard  to  any  buildings  or  other  Improve- 
ments on  such  lands,  notwithstanding  any 
exemption  provided  for  in  the  act  to  which 
this  Is  a  supplement" 

It  is  entirely  clear  that  lands  acquired  by 
the  Essex  County  Park  Commission  for  the 
purposes  of  a  county  park  are  "property  of 
the  county,"  within  the  meaning  of  this  tax 
law.  By  section  2  of  the  act  for  establishing 
parks  (P.  L.  1895,  p.  170;  Gen.  St  p.  2618,  } 
49),  the  board  is  empowered  to  establish 
parks  available  to  the  Inhabitants  of  the  coun- 
ty and  to  the  public,  and  for  this  purpose  to 
acquire  land  in  the  corporate  name  of  the 
board  for  the  benefit  of  the  county.  By  sec- 
tion 4,  titles  to  land  acquired  by  condemna- 
tion are  to  pass  to  the  board  In  trust  for  tbe 
county.  By  section  14,  the  expenses  Incurred 
In  establishing  the  park  are  to  be  met  by  issu- 
ing bonds  of  the  county,  and  these  bonds  are 
to  be  paid  off  by  county  taxation.  See  Free- 
holders of  Essex  v.  Park  Commission,  62  N. 
J.  Law,  376,  41  Atl.  957.  In  Ross  v.  Free- 
holders of  Essex,  69  N.  J.  Law,  291,  55  Atl. 
310,  the  Court  of  Errors,  in  dealing  with  this 
act  treated  it  as  enabling  the  populous  coun- 
ties to  lay  out  public  parks.  In  State  v. 
Crowley,  39  N.  J.  Law,  264,  270,  it  was  held 
that  money  in  the  control  and  disposition  of 
tbe  board  of  chosen  freeholders  as  trustees 
of  the  county  was  the  property  of  the  county 
within  the  meaning  of  a  criminal  statute. 
See,  also,  Herman  &  Grace  v.  Freeholders  of 
Essex  (N.  J.  Ch.)  64  Atl.  742,  744. 

It  is  contended  by  tbe  prosecutor  that  the 
supplemental  tax  act  of  1906  is  unconstitu- 
tional because  violative  of  article  4,  {  7,  par. 
12,  of  the  Constitution  of  this  state,  which 


directs  that  "property  shall  be  assessed  for 
taxes  under  general  laws,  and  by  uniform 
rules,  according  to  its  true  value"  And,  first 
it  is  contended  that  it  is  Impossible  to  arrive 
at  tbe  true  value  of  real  estate  for  the  pur- 
pose of  taxation  without  taking  Into  consid- 
eration the  bnildings  and  other  Improvements 
thereon.  This  point  is,  we  think,  sufficiently 
answered  in  the  recent  opinion  of  this  court 
in  Central  R.  R.  Co.  v.  State  Board  of  Asses- 
sors, 67  Atl.  672,  684,  685.  The  act  before  as 
merely  requires  that  the  land  be  valued  sep- 
arate from  the  buildings  and  other  Improve- 
ments, and  that  the  latter  be  not  assessed. 

Secondly,  It  Is  contended  that  the  act  of 
1906  provides  for  the  taxation  of  property 
otherwise  than  by  uniform  rules ;  and  this  on 
the  ground  that  the  classification  adopted  by 
the  act  is  arbitrary,  and  that  there  exists  no 
rational  ground  for  grouping  together  in  one 
class  property  owned  by  municipal  corpora- 
tions, etc.,  because  the  character  of  such 
property  varies  widely.  The  basis  of  classifi- 
cation adopted  In  this  act  however,  is  not 
the  character  of  the  property  taxed  (except 
that  the  act  refers  to  real  estate,  and  not  to 
personal  property),  but  is  the  ownership  of 
the  property  by  tbe  counties  or  by  tbe  several 
taxing  districts.  Since  in  this  state  the  tax- 
ing districts  are  coterminous  with  the  politi- 
cal divisions  generlcally  known  as  municipal 
corporations  (see  cases  cited  in  Allison  v. 
Corker,  Assessor,  67  N.  J.  Law,  at  page  605, 
etc.,  52  Atl.  362,  60  L.  R.  A.  564)  tbe  words 
"all  lands  the  property  of  any  taxing  dis- 
trict" as  used  in  the  act  Import  the  owner- 
ship of  tbe  property  by  some  municipal  cor- 
porations whose  territory  is  less  extensive 
than  a  county.  The  question  therefore  is 
whether  the  ownership  of  lands  by  counties 
and  other  municipal  corporations  forms  a 
reasonable  basis  for  the  separate  treatment  of 
those  lands  In  matters  of  taxation.  No  doubt 
it  does,  if  such  public  ownership  necessarily 
imports  a  public  use,  for  it  has  long  been  set- 
tled that  property  may  be  classified  for  pur- 
poses of  taxation  with  respect  to  its  user. 
State  Bd.  of  Assessors  v.  Central  R.  R.  Co, 
48  N.  J.  Law,  146,  4  Atl.  578;  Tlppett  v.  Mc- 
Grath,  Coir.,  70  N.  J.  Law,  110,  56  Atl.  134, 
and  cases  cited ;  s.  c  aflSrmed,  71  N.  J.  Law, 
338,  59  Atl.  Ilia  It  seems  to  us  that  the 
mere  fact  that  lands  are  owned  by  a  county 
or  other  municipality  necessarily  Imports  that 
it  Is  to  some  extent  Impressed  with  a  public 
use.  These  public  corporations  are  but  agen- 
cies of  the  state,  and  they  exercise  no  other 
than  public  functions.  Where  lands  owned 
by  them  are  used  for  such  a  purpose  as  a 
courthouse  or  a  recreation  park,  the  public 
use  is,  of  course,  manifest;  but  even  where 
not  devoted  to  such  a  purpose,  we  think  that 
nevertheless  there  Is  a  public  use.  Take  the 
case  of  lands  purchased  at  a  tax  sale,  or 
lands  bought  in  under  execution  Issued  to  en- 
force payment  of  debt  due  to  the  public  cor- 
poration. While  such  lands  are  normally 
held  for  a  temporary  purpose,  and  only  to  se- 
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core  the  payment  of  moneys  due  to  the  pub- 
lic, yet  while  thus  held,  they  are  In  a  sense 
devoted  to  the  public  use,  as  much  so  as  the 
moneys  themselves  tor  whose  payment  they 
are  held  In  pledge.  The  tax  law  of  1866 
wholly  exempted  the  property  of  the  counties, 
townships,  and  boroughs  from  taxation,  with- 
out expressing  any  condition  based  upon  the 
devotion  of  such  property  to  public  use.  (P. 
L.  1866,  p.  1079,  }  5;  Revision  1877,  p.  1151, 
pi.  64;  Gen.  St  p.  3320,  {  200.  The  act  of 
1903  (P.  L.  1903,  p.  395,  {  3,  par.  2)  exempts 
the  property  of  the  counties,  etc.,  "when  used 
for  public  purposes."  It  is,  of  coarse,  neces- 
sary to  give  some  force  to  the  quoted  words, 
and  they  have  been  held  to  limit  the  exemp- 
tion to  property  which,  in  specie,  is  used  tor 
public  purposes.  City  of  Perth  Amboy  v. 
Barker,  Coir.  (N.  J.  Sup.)  65  Atl.  201.  Never- 
theless, for  more  than  a  generation  prior  to 
the  act  of  1903,  the  mere  public  ownership  of 
property  was  treated  as  a  basis  tor  wholly 
exempting  It  from  taxation,  and  the  act  of 
1866  was  not  so  far  as  we  recall,  challenged 
tor  unconstitutionality  on  that  ground.  Of 
course,  If  public  ownership  furnishes  a  suffi- 
cient ground  In  reason  for  wholly  exempting 
property  from  taxation,  it  furnishes  a  suffi- 
cient ground  for  taxing  It  on  a  different  basis 
from  property  otherwise  owned;  as,  by  tax- 
ing land  as  bare  land,  without  Increment  by 
reason  of  buildings  or  other  Improvements 
thereon.  No  doubt  the  explanation  for  the 
mode  adopted  by  the  Legislature,  In  the  act 
of  1906,  with  respect  to  taxing  land  owned  by 
one  municipality  or  taxing  district  and  situ- 
ate within  the  bounds  of  another,  Is  to  be 
found  in  the  fact  that  the  same  land,  if  held 
in  private  ownership  and  devoted  to  private 
use,  would  contribute  at  least  in  proportion 
to  its  unimproved  value  to  the  taxable  rota- 
bles of  the  taxing  district  where  It  Is  situate ; 
the  buildings  being  excluded  from  tbe  valua- 
tion on  the  ground  that  these  are  presumably 
added  or  at  least  maintained  at  the  public  ex- 
pense. The  act  Is  a  compromise  between 
complete  exemption  and  full  taxation,  evi- 
dently based  upon  a  balance  of  conflicting 
claims  to  consideration  as  between  the  public 
agency  that  owns  and  controls  the  property, 
and  the  public  agency  within  whose  Juris- 
diction It  Is  situate.  We  cannot  say  that  the 
result  reached  Is  irrational  or  so  wholly  un- 
founded as  to  render  the  classification  Illu- 
sory, and  the  law  therefore  special  and  uncon- 
stitutional. 

The  above  views  are  based  upon  the  theory 
that  the  act  of  1906  is  in  truth  an  act  for  tax- 
ing property,  within  the  meaning  of  the  con- 
stitutional clause  that  prescribed  generality 
and  unlformality  and  the  adoption  of  a  basis 
of  true  value.  That  It  is  In  form  an  act  for 
taxing  property  Is  quite  clear.  That  It  Is 
such  in  substance  Is  by  no  means  so  clear. 
The  act  seems  to  differ  from  an  ordinary  tax 
law,  in  that  it  does  not  provide  for  a  direct 
imposition  upon  any  private  owner  of  prop- 
erty.   In  effect  It  merely  requires  one  public 


agency  to  contribute  towards  the  support  of 
another  public  agency;  both  agencies  exist- 
ing tor  purposes  of  government  in  and  tor  the 
several  localities  in  question.  The  act  of 
1906  therefore  merely  requires  public  moneys 
to  be  taken  from  one  public  agent  and  paid  to 
another.  Since,  however,  this  question  was 
not  fully  discussed  by  counsel,  we  leave  it  un- 
determined, and  base  our  decision  upon  the 
view  that  the  act  of  1906,  treated  as  an  act 
tor  taxing  property  within  the  meaning  of 
the  Constitution,  is  not  in  violation  of  that 
Instrument 

No  other  ground  tor  reversal  being  urged, 
the  tax  and  judgment  under  review  should  be 
affirmed,  with  costs. 


(76  n.  J.  L.  1(8} 
BADEWITZ  v.  WEST  JERSEX  ft  S.  R,  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  False  Impbisonment— Defenses— Convic- 
tion Before  Magistrate. 

P.  It.  1903,  p.  674,  authorizes  the  arrest 
and  prosecution  of  a  person  attempting  to  travel 
on  a  railroad  train  without  having  previously 
paid  his  fare,  and  "with  intent  to  avoid  pay- 
ment thereof.''  Plaintiff,  having  refused  to  pay 
fare  on  defendant's  train,  except  with  the  going 
portion  of  a  ticket  which  the  conductor  refused 
to  accept  because  the  return  portion  was  not 
attached,  was  arrested  on  a  charge  of  "refusing 
to  pay  railroad  fare."  He  was  tried  before  a 
recorder,  found  guilty,  and  paid  •  fine.  Held, 
that  plaintiff  was  not  arrested  nor  convicted  . 
for  any  offense  known  to  the  law,  and  that  such 
conviction  was  therefore  no  bar  to  his  right  to 
sue  the  carrier  for  false  imprisonment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   23,   False   Imprisonment,    {   33.] 

2.  Same  —  Defenses  —  Consent  to  Abkest  — 
Question  fob  Juby. 

In  an  action  for  false  imprisonment,  evi- 
dence held  to  require  submission  to  the  jury 
of  the  question  whether  plaintiff's  arrest  was 
with  his  consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Imprisonment  I  116.] 
8.  Same. 

Where  plaintiff  refused  to  pay  railroad 
fare  except  with  the  unused  portion  of  a  round- 
trip  ticket,  which  the  conductor  refused  to  ac- 
cept and  later  had  plaintiff  arrested,  plaintiff, 
in  a  suit  against  the  carrier  for  false  imprison- 
ment was  entitled  to  have  submitted  to  the  jury 
whether  he  was  attempting  to  ride  on  the  train 
"with  intent  to  avoid  payment  of  his  fare,"  in 
violation  of  P.  L.  1903,  p.  674,  J  59,  or  whether 
he  was  riding  in  the  honest  belief  that  his  ticket 
entitled  him  to  ride. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  False .  Imprisonment,  8  116.] 

Error  to  Circuit  Court,  Gloucester  County. 

Action  by  Paul  Badewltz  against  the  West 
Jersey  ft  Seashore  Railroad  Company.  From 
a  judgment  tor  plaintiff,  defendant  brings 
error.    Affirmed. 

Argued  June  term,  1907,  before  GUM- 
MERE,  C.  J.,  and  REED,  J. 

Gasklll  &  GasklU,  for  plaintiff  in  error. 
David  O.  Watklns,  for  defendant  in  error. 

GUMMERE,  O.  J.  This  Is  an  action  for 
assault  and  battery  and  false  imprisonment 
The  alleged  errors  are  the  refusal  of  tbe 
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trial  court  to  direct  a  nonsuit;  the  refusal 
to  direct  a  verdict  In  favor  of  the  defend- 
ant; and  the  refusal  of  the  court  to  charge 
certain  requests  which  were  submitted  on 
behalf  of  the  defendant.  The  proofs  showed 
that  the  plaintiff  purchased  an  excursion 
ticket  from  the  defendant  company's  agent 
entitling  blm  to  ride  from  Paulsboro  to  Phila- 
delphia and  return;  that  be  did  not  use  this 
ticket  on  his  way  to  Philadelphia  but  upon 
coming  back  to  Paulsboro  used  the  return 
portion  of  the  ticket,  which  the  conductor 
took  up;  that  on  a  later  day  he  boarded  a 
train  at  Paulsboro  and  offered  the  portion 
of  the  ticket  which  he  still  retained  as  his 
fare;  and  that  the  conductor  refused  to  ac- 
cept it  because  upon  its  face  it  was  not  good 
unless  the  return  portion  thereof  was  an- 
nexed to  it  The  plaintiff  refused  to  pay 
the  fare,  Insisting  that  he  was  entitled  to 
ride  on  the  ticket,  and,  upon  reaching  the 
terminus  of  the  road  at  Camden,  he  was  ar- 
rested at  the  Instigation  of  the  defendant 
company's  employes,  and  taken  before  the 
recorder  of  that  town,  where  a  charge  of 
"refusing  to  pay  railroad  fare"  was  made 
against  him.  He  was  tried  on  that  charge, 
found  guilty,  and  fined  the  sum  of  34  cents, 
which  was  the  amount  of  the  fare  frou> 
Paulsboro  to  Camden.  This  amount  he  paid. 
His  arrest  and  arraignment  before  the  re- 
corder are  the  foundation  of  the  present 
suit 

The  first  ground  upon  which  it  is  contended 
that  a  nonsuit  should  have  been  directed 
Is  that  the  conviction  before  the  recorder  Is  a 
bar  to  the  present  action;  but  In  our  opinion 
this  contention  is  not  sound.  The  charge 
which  was  made  before  the  recorder  and 
upon  which  the  conviction  rested,  sets  out  no 
offense  which  the  statute  recognizes.  It  Is 
only  In  those  cases  where  a  person  travels, 
or  attempts  to  travel,  on  a  train  of  a  rail- 
road company  without  having  previously  paid 
his  fare,  and  with  Intent  to  avoid  payment 
thereof,  that  the  fifty-ninth  section  of  the 
revised  railroad  act  of  1903  authorizes  ah 
arrest  and  prosecution  (P.  L.  1908,  p.  674). 
There  was  no  allegation  in  the  charge  before 
the  magistrate  that  the  plaintiff  did  what 
he  did  with  Intent  to  avoid  the  payment  of 
his  fare.  The  conviction  therefore  la  no  bar 
to  the  present  action. 

It  is  further  contended  that  a  nonsuit 
should  have  been  directed  because  the  proofs 
showed  that  the  plaintiff's  arrest  was  not 
against  his  will,  but  rather,  was  with  his 
consent  On  the  facts  submitted  this  question 
was  one  not  for  the  determination  of  the 
court  but  of  the  Jury,  and  a  nonsuit  on  this 
ground  was  therefore  properly  refused. 

There  was  no  error  In  the  refusal  to  direct 
a  verdict  for  the  defendant  The  plaintiff 
was  entitled  to  have  submitted  to  the  Jury 
the  question  whether  he  was  attempting  to 
ride  upon  the  defendant  company's  train 
with  intent  to  avoid  the  payment  of  his  fare, 
or  whether  he  waa  doing  so  In  the  honest  be- 


lief that  the  ticket  which  he  held  entitled  him 
to  ride. 

Counsel  for  plaintiff  In  error  specifies  In  bis 
argument  no  reason  why  the  refusal  of  the 
court  to  charge  any  of  the  requests  submitted 
was  erroneous,  nor  do  we  discover  any  rea- 
son for  that  conclusion. 

The  Judgment  below  should  be  affirmed. 


(K  N.  J.  L,  «S) 
OALHOON  v.  BUHRB. 
(Supreme  Court  of  New  Jersey.   Nov.  11, 1907.) 

1.  Appeal— Record— Scope  and  Contents— 
Judgment. 

An  appellant,  who  brings  up  with  the  state 
of  the  case  a  certified  transcript  of  the  judgment 
record  in  the  court  below,  transmits  such  record 
to  this  court  for  review  under  the  act  (P.  I*. 
1902,  p.  665)  providing  for  appeals  from  city  dis- 
trict courts  to  the  Supreme  Court 

2.  Principal  and  Agent— Powebb  or  Agent 
—Execution  of  Contract  Under  Seal. 

If  a  contract  which  need  not  be  under  seal 
Is  executed  by  an  agent  having  authority  to  ex- 
ecute simple  contracts,  but  not  sealed  contracts, 
and  has  a  seal  affixed  to  it  it  will  be  valid  aa  a 
simple  contract 

8.  Same  —  Execution  of  Agency  —  Delega- 
tion of  Powers. 

The  rule  that  an  agent  cannot  delegate  his 
powers,  unless  the  subagency  be  directly  author- 
ized or  ratified  by  his  principal,  with  full  knowl- 
edge of  the  facts,  has  no  application  to  acts 
purely  ministerial.  In  such  cases,  if  he  directs 
the  act  or,  being  aware  of  the  circumstances, 
afterwards  adopts  it  as  his  own,  that  is  suffi- 
cient 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  iS  87-90.] 

4.  Same— Implied    Authority— Manager    of 
Hotel— Advertising. 

One  in  charge  of  a  hotel  and  having  the 
management  thereof  has  authority  to  bind  his 

Erincipal  by  a  contract  for  advertising  for  the 
oteL 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  {{  254-273.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Atlantic 
City. 

Action  by  George  O.  Calhoon  against 
Charles  Buhre  on  contract  Judgment  for 
defendant  and  plaintiff  appeals.  Judgment 
reversed,  and  venire  de  novo  awarded. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

H.  W.  Lewis,  for  appellant  Thompson  at 
Cole,  for  appellee. 

TRENCHARD,  J.  This  is  an  appeal  from 
a  Judgment  of  nonsuit  in  the  district  court 
of  Atlantic  City.  There  is  brought  up,  with 
the  state  of  the  case,  a  certified  transcript 
of  the  Judgment  record  In  the  court  below, 
and  there  Is  thus  transmitted  such  record  to 
this  court  for  review  under  the  act  (P.  I* 
1902,  p.  665)  providing  for  appeals  from  the 
city  district  courts  to  the  Supreme  Court 
Katzin  v.  Jenny  (N.  J.  Sup.)  65  Atl.  192. 

From  the  state  of  the  ease.  It  appears  that 
the  plaintiff  below  was  the  owner  and  pub- 
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Usher  of  the  Temple  Review,  a  newspaper; 
that  the  defendant,  Charles  Buhre,  was  the 
proprietor  of  the  Hotel  Westminster  at  At- 
lantic City;  that  his  wife,  F.  C.  Buhre,  was 
his  agent  In  charge  of  that  hotel;  that  the 
agreement  In  question  was  signed  in  Mrs. 
Buhre' s  name  by  her  daughter  In  her  pres- 
ence and  at  her  request  The  agreement  in 
question  is  as  follows:  "Know  all  men: 
That  the  publisher  of  the  Temple  Review  of 
the  city  of  Philadelphia  and  state  of  Pennsyl- 
vania, is  hereby  authorized  to  Insert  our  ad- 
vertisement In  the  Temple  Review  to  occupy 
the  space  of  one-half  page  per  Issue  for  the 
period  of  three  months  beginning  with  the 
Issue  of  April  20,  1906,  for  which  we  agree 
to  pay  $15  per  Issue  In  the  following  man- 
ner, to  wit:  $15  per  issue  to  be  paid  in 
board.  All  board  to  be  billed  at  regular 
rates.  It  Is  further  agreed  that  all  orders 
Issued  by  the  Temple  Review  will  be  honor* 
ed  by  the  Westminster  Hotel,  or  Its  repre- 
sentatives, as  United  States  money,  which 
may  be  presented  by  any  person  or  persons 
In  payment  of  board.  Said  orders  need  not 
be  presented  by  the  publisher  of  the  Temple 
Review,  or  any  person  or  persons  holding 
their  order,  until  arrangements  and  rates 
for  board  have  been  completed,  at  which 
time  It  may  be  presented  and  will  be  honored 
by  the  proprietor,  Charles  Buhre  of  the 
Hotel  Westminster  of  Atlantic  City,  N.  J., 
as  United  States  money.  The  entire  amount 
of  this  contract  may  be  had  In  board  at  any 
time  the  publisher  of  the  Temple  Review  de- 
sires, except  August,  1906.  It  Is  further 
agreed  that  no  exorbitant  or  special  price 
will  be  charged,  but  that  the  publisher  of  the 
Temple  Review,  or  any  person  or  persons 
holding  an  order  for  board  signed  by  the  pub- 
lisher of  the  Temple  Review,  will  receive  the 
same  concessions  and  rates  as  any  guest  or 
boarder  making  a  cash  payment  or  transac- 
tion. It  is  further  agreed  that  at  the  expira- 
tion of  this  contract  It  renewB  itself  unless 
notice  is  given  In  writing  by  the  said  Charles 
Buhre  of  the  said  Hotel  Westminster  and 
acknowledged  In  writing  by  the  publisher  of 
thj  Terople  Review  to  discontinue  this  ad- 
vertisement. Said  notice  of  discontinuance 
must  be  received  at  least  10  days  previous 
to  the  expiration  of  this  contract  This  con- 
tract Is  signed  by  Charles  Buhre  of  the  Hotel 
Westminster,  Atlantic  City,  with  the  full 
knowledge  of  Its  contents  and  a  clear  under- 
standing that  no  verbal  agreement  or  under- 
standing will  be  by  the  publisher  the  Temple 
Review.  In  witness  whereof  the  said  Charles 
Buhre,  of  the  Westminster  Hotel  of  Atlantic 
City,  has  hereunto  set  bis  hand  and  seal  this 
10th  day  of  April,  A.  D.  1906.  I  have  receiv- 
ed a  copy  of  the  above  agreement  and  have 
no  understanding,  verbal  or  otherwise,  differ- 
ing from  It    F.  C.  Buhre.    [L.  S.]" 

Counsel  for  the  defendant  treats  the  action 
as  dependent  upon  an  Instrument  under  seal. 
We  think  this  erroneous.  The  state  of  the 
case  shows  plainly  that  the  demand  is  based, 


not  upon  the  terms  of  the  agreement  as  an  ex- 
ecutory agreement  but  upon  advertising  done 
by  the  plaintiff  for  the  defendant  according 
to  the  terms  of  the  agreement.  But  with 
respect  to  the  agreement  we  think  that  It 
sufficiently  appears  that  this  instrument  pur- 
ported to  be  and  was  the  agreement  of 
Charles  Buhre.  By  its  terms  responsibility 
Is  rested  upon  him  as  the  proprietor  of  the 
Hotel  Westminster  and  In  the  body  of  the 
Instrument  It  is  expressly  recited  that  "this 
contract  Is  signed  by  Charles  Buhre,"  etc 
There  Is  no  attestation  clause  calling  for  a 
seal,  and  the  circumstances  that  a  seal  was 
attached  is  not  controlling,  especially  as  the 
subject-matter  did  not  require  a  sealed  in- 
strument If  a  contract  which  need  not  be 
under  seal  is  executed  by  an  agent  having  au- 
thority to  execute  simple  contracts,  but  not 
sealed  contracts,  and  has  a  seal  affixed  to  it 
it  will  be  valid*  as  a  simple  contract  Long  v. 
Hartwell,  34  N.  J.  Law,  116;  Wagoner  v. 
Watts,  44  N.  J.  Law,  126;  Dlckerman  v.  Ash- 
ton,  21  Minn.  538;  Stowell  v.  Eldred,  39  Wis. 
614;  Worrell  v.  Munn,  6  N.  X.  229,  55  Am. 
Dec.  330. 

We  think  the  act  of  Mrs.  Buhre's  daughter 
In  signing  the  mother's  name,  in  the  mother's 
presence  and  at  her  request  1b  not  a  delega- 
tion of  authority  by  Mrs.  Buhre,  but  is  Mrs. 
Buhre's  own  act  The  rule  that  an  agent 
cannot  delegate  his  powers,  unless  the  sub- 
agency  be  directly  authorized  or  ratified  by 
his  principal,  with  full  knowledge  of  the 
facts,  has  no  application  to  acts  purely  min- 
isterial. In  such  cases,  If  he  directs  the  act 
or,  being  aware  of  the  circumstances,  after- 
wards adopts  it  as  his  own,  that  is  sufficient 
Grady  v.  American  Cent  Ins.  Co.  60  Mo.  116; 
Commercial  Bank  v.  Norton,  1  Hill  (N.  X.) 
501;  Norwich  University  v.  Denny,  47  Vt  18. 

The  only  remaining  question  upon  this 
branch  of  the  case,  therefore,  Is  whether  the 
agreement  for  advertising  was  within  the 
scope  of  Mrs.  Buhre's  authority  as  "agent  In 
charge  of  the  hotel."  We  think  it  was.  In 
this  court  It  has  been  held  that  where  the 
evidence  establishes  a  general  agency  to  car- 
ry on  the  business  of  the  principal  during  his 
absence,  the  principal  will  be  liable  on  the 
contracts  made  by  the  agent  for  the  board  of 
the  workmen  employed.  Burley  v.  Kitchell, 
20  N.  J.  Law,  305.  In  Goss  v.  Helblng,  77 
Cal.  190,  19  Pac.  277,  it  was  held  that  one  In 
charge  of  waterworks  and  having  the  man- 
agement thereof  has  authority  to  bind  his 
principal  by  the  purchase  of  a  pump  for  the 
use  of  the  waterworks.  Likewise,  It  has 
been  held  that  an  agent  to  manage  a  hotel 
may  bind  his  principal  by  a  purchase  of 
necessary  supplies  for  the  hotel.  Beecher  v. 
Venn,  35  Mich.  466;  Oliver  v.  Shoemaker,  85 
Mich.  466;  Cummlngs  v.  Sargent  9  Mete. 
(Mass.)  172. 

We  are  of  the  opinion  that  the  state  of  the 
proof  at  trial  warranted,  and  Indeed  re- 
quired, a  Judgment  In  favor  of  the  plaintiff. 
It  sufficiently  appeared  that  the  advertising 
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was  done  by  the  plaintiff  for  the  defendant, 
amounting,  besides  credits,  to  $180;  that 
Mrs.  Buhre,  In  July,  on  accepting  a  Mrs. 
Vanderpool  as  a  guest  for  the  account  of  the 
plaintiff,  gave  credit  for  the  advertisement  to 
the  extent  of  only  $20-,  rendering  a  bill  to 
the  plaintiff  for  a  balance  of  $23.02  due; 
that  on  July  11th  Mrs.  Buhre  -wrote  to  the 
plaintiff  telling  him  not  to  send  any  more 
people  to  the  hotel,  and  to  discontinue  the  ad- 
vertisement, and  to  "send  our  bill  at  once." 
This  was,  in  effect,  an  acknowledgment  by 
the  defendant's  agent  that  there  was  an  in- 
debtedness due  to  the  plaintiff  for  advertis- 
ing, the  amount  of  which  sufficiently  appears 
by  the  state  of  the  case  to  be  $180. 

The  result  is  that  the  judgment  below 
should  be  reversed,  and  a  venire  de  novo 
awarded. 


(75  N.  J.  L.  M4) 

LEVIN  ▼.  COSGROVE  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

1.  Trade  Unions— Constitution  —  "Receiv- 
ing Protection." 

The  constitution  of  the  Brotherhood  of 
Painters,  providing  that  the  initiation  fee  paid 
by  an  applicant  for  membership  mast  accompany 
the  application  and  be  returned  in  case  the  ap- 
plicant is  rejected,  with  a  proviso  that,  if  the 
fee  is  paid  in  installments  while  the  applicant 
is  "working  at  the  trade  and  receiving  the  pro- 
tection of  the  brotherhood,"  such  payments  shall 
be  forfeited  to  the  brotherhood  if  the  applicant 
has  made  any  false  statements  or  is  unable  to 
qualify  as  a  member,  and  there  being  evidence 
tending  to  show  a  custom  of  the  brotherhood 
not  to  permit  its  members  to  work  with  men 
who  were  not  members. 

Held,  that  evidence  that  an  applicant,  pend- 
ing his  application,  worked  at  the  trade  together 
with  members  of  the  brotherhood,  did  not  show 
that  plaintiff  was  "receiving  the  protection  of 
the  brotherhood,"  within  the  meaning  of  the 
constitution. 

2.  Sake. 

Plaintiff's  right  to  seek  and  gain  employ- 
ment in  his  lawful  occupation  waa  a  right  se- 
cured to  him  by  the  Constitution  of  this  state. 
The  fact  of  the  brotherhood,  having  no  right  to 
interfere  with  him,  did  not  interfere,  cannot  be 
construed  as  "protection"  extended  by  the  broth- 
erhood to  him;  nor  waa  it  in  a  legal  sense  a 
benefit  to  him. 

3.  Same  —  Application    fob   Membebship  — 
Statement  op  Qualifications. 

An  applicant  for  membership  in  a  trade 
union  stated  in  his  application  that  he  was  able 
to  command'  the  average  wages  in  his  locality. 
Held,  not  to  amount  to  a  representation  with 
respect  to  an  existing  state  of  facts,  except  that 
it  was  equivalent  to  an  assertion  that  he  be- 
lieved himself  able  to  command  the  average 
wages ;  and  that,  in  order  to  forfeit  money  paid 
by  the  applicant  on  the  ground  of  the  falsity  of 
this  statement,  it  was  necessary  to  show  that  he 
did  not  reasonably  believe  that  he  was  able  to 
command  the  average  wages. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Elizabeth. 

Action  by  Louis  Levin  against  John  T.  Cos- 
grove  and  Brotherhood  of  Painters,  Decorat- 
ors and  Paper  Hangers  of  America,  No.  59. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  awarded. . 


Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY  and  TRENCHARD, 
JJ.    " 

John  J.  Stamler,  for  appellant  Timothy 
M.  Kelly,  for  appellees. 

PITNEY,  J.  Plaintiff  sued  to  recover  $25, 
which  was  paid  by  him  through  the  defend- 
ant Cosgrove  to  the  defendant,  the  local 
union  of  the  Brotherhood  of  Painters,  etc., 
of  the  city  of  Elizabeth,  by  way  of  Initiation 
fee  upon  the  plaintiff  applying  to  become  a 
member  of  the  union.  The  district  court 
judge  rendered  judgment  in  favor  of  the  de- 
fendants. 

Plaintiff's  application  was  in  writing  under 
date  June  29,  1906,  and  contained  what  we 
construe  as  a  submission  to  the  constitution 
of  the  brotherhood  and  any  and  all  sections 
thereof  relating  to  the  admission  of  mem- 
bers. It  also  contained  an  agreement  on  his 
part  that:  "If  any  of  the  answers  or  in- 
formation given  by  me  in  response  to  the 
questions  in  this  application  are  false,  or  up- 
on my  failure  to  present  myself  for  Initia- 
tion in  accordance  with  the  provisions  of  said 
constitution,  amendments  and  by-laws,  the 
Brotherhood  of  Painters,  Decorators  and  Pa- 
per Hangers  of  America  may,  at  Its  option, 
forfeit  any  and  all  sums  of  money  by  me 
paid  In  pursuance  thereof."  The  application 
mentioned  $25  as  the  amount  of  the  Initia- 
tion fee,  and  expressed  that  the  application 
was  made  "with  accompanying  fee."  It  ap- 
pears, however,  that  this  fee  was  paid  by 
plaintiff  in  installments  on  July  10th,  July 
17th,  August  28tb,  and  September  11th  fol- 
lowing the  date  of  the  application.  Between 
the  date  of  the  application  and  September 
25th,  plaintiff  was  examined  by  a  commit- 
tee of  the  local  union,  who,  on  the  latter 
date,  recommended  that  he  be  rejected,  and 
this  course  was  adopted  by  the  union.  The 
only  qualifications  for  membership  In  the 
brotherhood  are  those  found  in  sections  1, 19, 
20,  and  23  of  the  constitution,  which  are  In 
evidence;  and  section  20  is  qualified  by  the 
provisions  of  section  28,  which  is  not  in  evi- 
dence. Section  1  declares  that  the  brother- 
hood shall  have  jurisdiction  over  all  painters 
and  persons  engaged  In  the  occupation  of 
applying  or  removing  paints,  etc.  Section  19 
provides  that  any  person  desiring  to  become 
a  member  must  fill  out  and  sign  an  applica- 
tion, and  that  "the  Initiation  fee,  or  such 
part  thereof  as  may  be  required  by  the  local 
union,  must  accompany  the  application  and 
be  returned  in  case  the  applicant  is  rejected ; 
provided,  however,  that  If  the  initiation  fee 
is  paid  In  installments  while  the  applicant  Is 
working  at  the  trade  and  receiving  the  pro- 
tection of  the  brotherhood,  such  payments 
shall  be  forfeited  to  the  brotherhood  if  the 
applicant  has  made  any  false  statements  or 
Is  unable  to  qualify  as  a  member."  Section 
20  provides  as  follows:  "Any  person  to  be 
admitted  to  membership  In  this  brotherhood 
must  follow  one  of  the  branches  of  our  trade 
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as  enumerated  in  this  constitution,  and  (ex- 
cept as  provided  in  section  28)  be  competent 
to  command  the  minimum  wages  established 
by  the  local  union  or  district  council  of  the 
district  in  which  he  applies  for  membership." 
Section  23  provides  that  each  candidate  must 
be  interviewed  by  a  committee  of  three,  who 
shall  examine  into  his  character,  experience, 
competency,  health,  and  other  qualifications 
for  membership. 

The  case  shows  that  the  plaintiff  paid  the 
$25  to  the  local  union  in  consideration  of  bis 
proposed  admission  to  membership  and  in 
view  of  the  provisions  of  the  constitution  re- 
lating thereto.  Having  been  denied  admis- 
sion, be  is  entitled  to  recover  the  money  ei- 
ther upon  an  implied  assumpsit  as  for  failure 
of  consideration,  or  upon  the  express  contract 
contained  in  section  19  of  the  constitution, 
unless  his  right  thereto  is  forfeited  under 
the  terms  of  section  19  or  of  his  written  ap- 
plication. Evidence  was  admitted  for  the  de- 
fendants, over  objection  by  the  plaintiff,  that, 
if  admissible,  tends  legitimately  to  show  that 
upon  being  examined  by  the  committee  the 
plaintiff  did  not  display  sufficient  skill  in 
his  trade  to  make  htm,  in  their  opinion,  a  de- 
sirable member  of  the  brotherhood,  and  that 
the  committee  recommended  his  rejection  be- 
cause they  thought  be  did  not  know  enough 
about  painting  to  belong  to  the  union  and 
could  not  command  the  prevailing  minimum 
wages  demanded  by  the  union  men.  But,  in 
order  to  justify  the  union  in  retaining  the 
money  he  had  paid,  it  was  necessary  to  show 
something  more  than  that  his  application  for 
membership  was  rejected  on  reasonable 
grounds.  By  the  terms  of  section  19  of  the 
constitution,  the  initiation  fee  was  to  be  re- 
turned in  case  of  bis  rejection,  with  this  pro- 
viso :  That  if  the  fee  were  paid  in  Installments 
(as  it  was),  and  if  It  were  paid  while  plain- 
tiff was  working  at  the  trade  and  receiving 
the  protection  of  the  brotherhood,  the  pay- 
ments were  to  be  forfeited,  if  either  (a)  plain- 
tiff had  made  any  false  statements,  or  (b) 
was  unable  to  qualify  as  a  member.  The 
"statements"  here  referred  to  are  clearly 
those  that  are  contained  in  the  application 
for  membership  mentioned  in  the  earlier  part 
of  the  same  section.  The  inability  to  qualify 
as  a  member  is  a  failure  to  measure  up  to 
the  standard  of  membership  established  by 
the  constitution.  The  case  shows  that,  while 
the  plaintiff  was  making  payments  of  the  in- 
stallments of  Initiation  fee,  he  was  at  the  same 
time  working  at  his  trade  as  a  painter.  But 
was  he  "receiving  the  protection  of  the  broth- 
erhood," within  the  meaning  of  section  19 
of  the  constitution?  There  is  nothing  to 
show  that  this  phrase  is  to  be  interpreted  in 
any  derived  or  secondary  sense,  or  In  any 
other  than  its  ordinary  signification.  There 
was  evidence  tending  to  show  a  custom  of 
the  brotherhood  not  to  permit  its  members  to 
work  with  men  who  were  not  members,  and 
there  was  evidence  that  while  plaintiff's  ap- 
plication for  membership  was  pending  he  was 


seen  working  with  members  Of  the  brother- 
hood. It  is  argued  that  this  shows  that 
plaintiff  was  "receiving  the  protection  of  the 
brotherhood."  We  are  unable  to  accept  this 
view.  Whatever  right  the  brotherhood  may 
have  had  to  exert  Its  discipline  for  the  pur- 
pose of  preventing  Its  members  from  working 
with  nonunion  men  (nothing  of  the  sort  ap- 
pears in  those  portions  of  the  constitution 
that  were  Introduced  In  evidence),  it  had  no 
right  to  prohibit  the  plaintiff  or  any  other 
nonunion  man  from  working  for  any  employ- 
er who  sought  his  services.  Plaintiff's  right 
to  seek  and  gain  employment  fn  his  lawful 
occupation  was  a  right  secured  to  him  by 
the  Constitution  of  this  state.  Brennan  v. 
United  Hatters,  73  N.  J.  Law,  729,  65  Atl. 
165.  The  brotherhood  had  no  right  to  inter- 
fere with  him  in  his  employment,  merely 
because  he  was  not  a  member,  nor  for  any 
other  cause  that  appears ;  and  the  fact  of  non- 
interference cannot  be  construed  as  "protec- 
tion" extended  by  the  brotherhood  to  him.  It 
was  not  in  a  legal  sense  a  benefit  to  him. 

But,  even  had  there  been  such  protection, 
the  payments  were  not  to  be  forfeited  to  the 
brotherhood  unless  there  were  either  (a)  false 
statements,  or  (b)  inability  to  qualify  as  a 
member.  With  respect  to  false  statements, 
the  application  for  membership,  as  well  as 
section  19  of  the  constitution,  provides  that, 
if  any  of  the  answers  or  Information  given 
In  response  to  the  questions  in  the  applica- 
tion are  false,  the  moneys  paid  are  to  be  for- 
feited. It  is  not  suggested  that  there  was 
any  falsity,  unless  it  be  in  the  following 
question  and  answer  contained  in  the  applica- 
tion, viz. :  "Q.  Are  you  able  to  command  the 
average  wages  in  this  locality?  A.  Yes." 
This,  of  course,  refers  to  the  average  wages 
of  painters  in  the  locality  of  Elizabeth;  but 
there  is  nothing  to  show  what  such  average 
wages  were,  nor  to  show  that  the  plaintiff 
was  unable  to  command  them.  There  is  evi- 
dence from  which  the  trial  judge  would  have 
been  justified  in  finding  that  the  plaintiff  was 
not  a  skillful  mixer  of  paints;  but  whether 
skill  of  this  sort  is  necessary  to  command  the 
average  wages  does  not  appear.  There  is  no 
sufficient  proof,  therefore,  that  plaintiff's  as- 
sertion that  be  was  able  to  command  the 
average  wages  was  unfounded.  But,  again, 
the  statement,  fairly  construed,  does  not 
amount  to  a  representation  with  respect  to 
an  existing  state  of  facts,  except  that  it  is 
equivalent  to  an  assertion  that  he  believed 
himself  able  to  command  the  average  wages. 
In  order  to  forfeit  bis  money  because  of  this 
representation,  it  was,'  we  think,  necessary 
to  show  that  plaintiff  did  not  reasonably  be- 
lieve that  he  was  able  to  command  the  aver- 
age wages.    Of  this  there  was  no  proof. 

There  remains  (upon  the  theory  that  plain- 
tiff was  "receiving  the  protection  of  the  broth- 
erhood" while  working  at  the  trade  pending 
his  application)  the  question  whether  he  was 
"unable  to  qualify  as  a  member,"  within  the 
meaning  of  section  19  of  the  constitution. 
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The  qualifications  for  membership  referred 
to  are  In  section  20.  Since  It  is  clear  that  he 
was  a  painter,  and  therefore  followed  one  of 
the  branches  of  the  trade  as  enumerated  In 
the  constitution,  the  only  remaining  qualifi- 
cation is  that  he  must  be  competent  to  com- 
mand the  minimum  wages  established  by  the 
local  union  or  district  council.  This,  how- 
ever, Is  subject  to  an  exception  as  provided 
in  section  28,  and  there  is  nothing  to  show 
what  this  exception  is ;  section  28  not  being 
in  evidence.  Moreover,  there  Is  no  evidence 
to  show  what  were  the  minimum  wages  es- 
tablished by  the  local  union  or  district  coun- 
cil, nor  whether  the  plaintiff  was  competent 
to  command  them. 

It  is  clear  therefore  that  upon  the  proof 
presented  the  plaintiff  was  entitled  to  re- 
cover from  the  local  union  the  money  In  ques- 
tion, and  the  trial  judge  erred  in  holding 
otherwise.  Whether  the  evidence  showed  any 
ground  of  recovery  against  Cosgrove  is  a 
question  not  discussed  and  not  now  decided. 

The  judgment  should  be  reversed,  and  a 
new  trial  awarded;  costs  to  abide  the  event 
of  the  suit 


a5  N.  J.  h.  S48) 

NORTH  JERSEY  ST.  RY.  CO.  ▼.  JERSEY 
CITY. 

(Supreme  Court  of  New  Jersey.    Nov.  11,  1907.) 

1.  Municipal  Corporations  —  Ordinances— 
Presumptions. 

Where  the  subject-matter  of  an  ordinance 
is  within  the  police  power  of  a  municipality,  and 
the  ordinance  is.  adopted  by  the  proper  legisla- 
tive body  in  the  municipality,  the  presumption 
is,  until  the  contrary  be  shown,  that  the  ordi- 
nance is  reasonable. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S§  1378,  1379.] 

2.  Same— Burden  or  Proof. 

The  question  of  the  reasonableness  of  an 
ordinance  is  a  question  of  fact,  and  the  burden 
of  proof  is  upon  those  who  attack  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  284.] 

&  Same. 

The  court  will  not  Interfere  unless  it  is 
clearly  shown  that  the  ordinance,  either  upon 
the  face  of  its  provisions  or  by  reason  of  its 
operation  in  the  circumstances  under  which  it 
is  to  take  effect,  is  unreasonable  or  oppressive. 
4.  Same— Enforcement. 

If  an  ordinance  may  operate  reasonably  in 
some  instances  or  circumstances,  and  unreason- 
ably in  others,  it  is  not  wholly  void,  and  should 
not  be  set  aside  in  toto,  but  should  be  permitted 
•to  stand,  to  the  end  that  it  may  be  enforced  ex- 
cept in  particular  cases,  where  it  may  be  made 
to  appear  that  the  circumstances  render  the 
operation  of  its  provisions  unreasonable  or  op- 
■  presslve. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  248-251.] 

6.  Street   Railroads  —  Regulation  —  Seats 
tor  Passengers. 

The  ordinance  in  review  regulates  the  run- 
ning of  trolley  cars  in  Jersey  City  from  the  ter- 
minals at  the  Pennsylvania  and  Erie  stations 
during  the  evening  "rush"  hours.  The  ordinance 
not  appearing  to  be  at  all  unreasonable  in  its 
application  to  the  Erie  terminal,  and  not  under 
all  circumstances  unreasonable  in  its  application 


to  the  Pennsylvania  terminal,  It  will  not  be  set 
aside  in  toto. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  44,  Street  Railroads,  f  149.] 

(Syllabus  by  the  Court) 

Certiorari  by  the  North  Jersey  Street  Rail- 
way Company  against  the  mayor  and  alder- 
men of  Jersey  City  to  review  an  ordinance, 
and  by  the  Jersey  City,  Hoboken  &  Paterson 
Street  Railway  Company  against  the  city  to 
review  the  same  ordinance.    Writs  dismissed. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

Frank  Bergen  and  William  D.  Edwards, 
for  prosecutor.  Merritt  Lane,  George  L. 
Record,  and  Robert  Carey,  for  respondent. 

PITNEY,  J.  This  writ  brings  under  re- 
view an  ordinance  adopted  by  the  board  of 
street  and  water  commissioners  of  Jersey 
City  on  January  21,  1907,  and  approved  by 
the  mayor  on  January  23,  of  which  the  fol- 
lowing is  a  copy: 

"An  Ordinance  Regulating  the  Running  of 
Trolley  Cars. 

"The  mayor  and  aldermen  of  Jersey  City, 
by  the  board  of  street  and  water  commis- 
sioners for  and  on  behalf  of  the  municipality 
of  said  city,  do  ordain  as  follows: 

"Section  1.  That  all  corporations  running 
trolley  cars  In  this  city  be  and  they  are  here- 
by required  between  the  hours  of  half-past 
five  and  seven  o'clock  In  the  evening  to  run 
from  their  terminals  at  the  Pennsylvania  and 
Erie  stations  a  sufficient  number  of  cars  to 
provide  with  a  seat  every  passenger  from 
whom  a  fare  Is  demanded.  . 

"Sec.  2.  That  such  companies  shall  run  a 
sufficient  number  of  cars  from  the  said  trol- 
ley terminals  at  the  Pennsylvania  ferry  and 
the  Erie  ferry  during  the  hours  of  five- 
thirty  to  seven  p.  m.,  that  persons  desiring 
transportation  thereon  shall  not  be  kept  wait- 
ing longer  than  five  minutes. 

"Sec  3.  Any  violation  of  any  provision  of 
this  ordinance  shall  render  the  company 
violating  the  same  liable  to  a  fine  or  penalty 
of  fifty  dollars  for  each  offense." 

It  is  admitted  by  counsel  for  the  prosecutor 
that  whatever  power  is  possessed  by  the  city 
to  pass  an  ordinance  of  this  character  Is 
properly  to  be  exercised  by  the  board  of 
street  and  water  commissioners.  Nor  Is  It 
disputed  that  the'  subject-matter  of  the  ordi- 
nance— the  regulation  of  street  railway  com- 
panies In  their  use  and  operation  of  their 
public  vehicles  of  conveyance,  with  due  re- 
gard to  the  comfort,  safety,  and  health  of  the 
passengers  transported,  and  to  the  conveni- 
ence of  passengers  desiring  transportation 
— is  fairly  within  the  police  power  of  the 
city.  The  sole  contention  Is  that  the  ordi- 
nance Is  unreasonable  because  it  is  Impos- 
sible to  comply  with  it.  It  being  conceded 
that  Its  subject-matter  Is  within  the  police 
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power  of  the  municipality,  and  that  the  board 
of  street  and  water  commissioners  Is  the 
proper  legislative  body  to  exercise  that  pow- 
er, the  presumption  is  (until  the  contrary  be 
shown)  that  the  ordinance  is  reasonable.  The 
question  of  reasonableness  is  a  question  of 
fact,  and  the  burden  of  proof  Is  upon  those 
who  attack  the  ordinance  to  show  its  un- 
reasonableness. The  court  will  not  inter- 
fere unless  it  is  clearly  shown  that  the  or- 
dinance, either  upon  the  face  of  Its  provisions, 
or  by  reason  of  its  operation  in  the  circum- 
stances under  which  it  is  to  take  effect,  Is 
unreasonable  or  oppressive.  Trenton  Horse 
R,  R.  Co.  v.  Trenton,  53  N.  J.  Law,  132,  140, 
20  Atl.  1076,  11  L  R.  A.  410;  Traction  Co.  v. 
Elizabeth,  58  N.  J.  Law,  619,  622,  34  Atl. 
146 ;  Ivins  v.  Trenton,  68  N.  J.  Law,  501,  605, 
53  Atl.  202. 

Upon  the  face  of  the  present  ordinance  Its 
unreasonableness  Is  not  demonstrated,  nor  do 
counsel  so  contend.  The  contention  is  that 
the  number  of  persons  desiring  to  take  pas- 
sage upon  the  cars  of  the  prosecutor  at  the 
Pennsylvania  terminal  within  tbe  hours  men- 
tioned in  tbe  ordinance  (what  are  known  as 
the  "rush"  hours),  and  the  conditions  of 
ordinary  street  traffic  upon  the  streets  by 
which  the  cars  approach  and  leave  the  termi- 
nus, are  such  as  to  render  the  duty  imposed 
upon  the  prosecutor  by  the  ordinance  impos- 
sible of  performance.  The  evidence  shows 
that  the  present  prosecutor  and  the  Jersey 
City,  Hoboken  ft  Paterson  Street  Railway 
Company  are  the  only  corporations  running 
trolley  cars  In  Jersey  City  from  the  terminals 
at  tbe  Pennsylvania  and  Brie  Railroad  sta- 
tions, and  it  is  to  these  companies  alone  that 
the  ordinance  applies.  It  Is  to  be  observed  at 
the  outset  that  no  attempt  has  been  made  to 
show  that  the  ordinance  Is  impossible  of  ob- 
servance at  the  Erie  terminal,  or  is  otherwise 
unreasonable  so  far  as  that  terminal  is  con- 
cerned. To  this  extent,  therefore,  we  find 
the  ordinance  reasonable.  Practically  the 
entire  evidence  and  the  whole  stress  of  the 
prosecutor's  argument  are  directed  to  the 
condition  of  affairs  existing  at  the  terminus 
of  the  street  car  lines  at  the  Pennsylvania 
Railroad  ferry.  Nine  lines  of  street  cars  use 
this  terminus,  and  for  their  accommodation 
there  are  seven  tracks  in  tbe  car  shed.  The 
cars  all  come  Into  the  terminal  by  way  of 
York  street,  and  on  this  street  for  about  two 
blocks  they  are  confined  to  a  single  track. 
They  all  leave  tbe  terminal  by  way  of  Ex- 
change Place  and  Montgomery  street,  and 
here,  likewise,  for  about  two  blocks,  are  con- 
fined to  a  single  track.  The  headway  be- 
tween cars  on  the  different  car  lines  during 
the  rush  hours  varies  between  two  and 
twelve  minutes,  and  a  car  of  one  or  another 
of  the  various  lines  leaves  the  Pennsylvania 
terminal  at  Intervals  approximating  40  sec- 
onds during  the  afternoon  rush  hours.  Tbe 
testimony  renders  it  clear  that  during  these 
hours  a  large  proportion  of  the  street  cars 
leave  this  terminal  unduly  crowded,  and  that 
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for  this  reason  a  considerable  number  of 
would-be  passengers  are  obliged  to  walk  in- 
stead of  using  the  cars.  The  practical  dif- 
ficulties, from  the  standpoint  of  the  street 
railway  companies,  are  enhanced  by  the  cir- 
cumstance that  the  incoming  cars  are  occa- 
sionally detained  by  blockades  in  the  street 
There  is  also  occasional  congestion  of  traffic 
along  tbe  outgoing  track  on  Exchange  Place 
and  Montgomery  street,  but  this  does  not  so 
directly  tend  to  interfere  with  the  perform- 
ance of  the  duty  Imposed  by  the  ordinance, 
since  that  duty  relates  to  the  number  of  cars 
that  are  to  be  started  from  the  terminal.  The 
principal  difficulty  at  the  terminal  results 
from  the  large  number  of  ferryboats  that 
reach  Jersey  City  at  that  point  from  New 
York  between  5:30  and  7  p.  m.  crowded  with 
passengers,  wbo,  for  the  most  part,  desire 
to  make  their  way  homeward  by  the  trolley 
cars.  The  boats  arrive  somewhat  irregular- 
ly, and  it  Is,  no  doubt,  practically  quite  dif- 
ficult to  handle  all  the  passengers  with  com- 
fort upon  the  outgoing  cars.  Nevertheless, 
the  resulting  situation  is  such  as  to  render  It 
proper  that  the  traction  companies  should  be 
required  to  do  all  that  reasonably  lies  with- 
in their  power  to  furnish  a  sufficient  number 
of  cars  to  comfortably  accommodate  the  ar- 
riving passengers  and  prevent  their  being 
detained  unduly  at  the  terminal. 

We  are  satisfied  from  the  evidence  that 
the  prosecutor  might  with  proper  effort  dis- 
patch from  this  terminal  during  the  rush 
hours  In  question  a  considerably  greater  num- 
ber of  cars  than  it  does  at  present  How 
many  more  could  be  dispatched  we  are  un- 
able from  the  evidence  to  determine,  nor  can 
it  be  determined  without  a  practical  test 
But  it  Is  significant  that  no  effort  has  as  yet 
been  made  by  the  prosecutor  -to  comply  with 
the  requirements  of  the  ordinance,  and  no 
practical  test  has  been  attempted. 

No  doubt  under  any  schedule  or  system  of 
running  the  cars,  interruptions  may  occasion- 
ally be  caused  by  extraordinary  blockades  in 
the  street  or  by  other  circumstances  over 
which  the  traction  company  has  no  control. 
The  ordinance,  however,  should  be  given  a 
reasonable  interpretation,  and  it  Is  not  to  be 
supposed  that  the  company  would  be  held  lia- 
ble for  the  results  that  might  occasionally  be 
produced  by  causes  beyond  its  control. 

Upon  the  whole,  we  cannot  say  that  the 
requirements  of  the  ordinance  with  respect 
to  the  dispatch  of  cars  from  the  Pennsylvania 
terminal  are  either  impossible  of  perform- 
ance or  so  difficult  of  performance  as  to 
render  the  ordinance  oppressive.  The  opera- 
tion of  the  ordinance  Is  therefore  nQt  whol- 
ly unreasonable.  Exceptional  circumstances 
that  may  render  Its  performance  impossible 
in  particular  instances  may  be  availed  of  by 
way  of  defense,  if  action  Is  brought  for  re- 
covery of  the  penalty  that  the  ordinance  pre- 
scribes. If  an  ordinance  may  operate  rea- 
sonably in  some  instances  or  circumstances, 
and  unreasonably  in  others,  it  la  not  wholly 
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void,  and  should  not  be  Bet  aside  In  toto. 
Pennsylvania  R.  R.  Co.  v.  Jersey  City,  47  N. 
J.  Law,  286;  Nlcoulin  t.  Lowery,  49  N.  J. 
Law,  391,  394,  8  Atl.  513 ;  Trenton  Horse  R. 
R.  Co.  t.  Trenton,  53  N.  J.  Law,  132,  140,  20 
Atl.  1076,  11  L.  R.  A.  410.  Gaslight  Co.  v. 
Rahway,  58  N.  J.  Law,  610,  34  Atl.  3 ;  Hamb- 
lett  v.  Asbury  Park,  61  N.  J.  Law,  502,  504, 
39  Atl.  1022;  Central  R.  R.  Co.  v.  Elizabeth, 
70  N.  J.  Law,  578,  581,  57  Atl.  404.  The 
ordinance  before  us  not  appearing  to  be  at 
all  unreasonable  In  its  application  to  the  Erie 
terminal,  and  not  under  all  circumstances 
unreasonable  in  Its  application  to  the  Penn- 
sylvania terminal,  it  should  be  permitted  to 
stand,  to  the  end  that  it  may  be  enforced, 
except  in  particular  cases  where  it  may  be 
made  to  appear  that  the  circumstances  ren- 
der the  operation  of  its  provisions  unreason- 
able or  oppressive. 

The  writ  of  certiorari  will  be  dismissed, 
with  costs. 

A  like  result  Is  reached  in  the  case  of 
Jersey  City,  Hoboken  &  Paterson  St  Ry.  Co. 
v.  Jersey  City,  which  Involves  an  attack  up- 
on the  same  ordinance  based  upon  the  same 
grounds,  and  submitted  upon  the  same  evi- 
dence and  arguments. 


(70  N.  J.  B.  774) 

DK  HART  et  at  v.  DB  HART. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  18.  1906.) 
Pbincipai,  and  Agent— Duties  or  Agent— 

Obdinaby  Diligence. 

An  agent  having  authority  to  invest  the 
money  of  his  principal  is  bound  not  only  to  act 
in  good  faith,  but  to  exercise  ordinary  diligence 
and  such  care  and  skill  as  is  ordinarily  pos- 
sessed and  employed  by  persons  of  common  ca- 
pacity engaged  in  the  same  business. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  K  96-98,  101] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  John  S.  De  Hart  and  others  against 
Charles  R.  De  Hart,  executor.  Decree  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

On  appeal  from  a  decree  of  the  Court  of 
Chancery,  advised  by  Vice  Chancellor  Stev- 
ens, who  filed  the  following  opinion: 

"William  S.  Cooper  executed  two  bonds 
and  mortgages  for  $1,000  each  to  Thomas  S. 
Godwin.  They  are  dated  October  15,  1890, 
and  were  assigned  to  complainants'  testatrix, 
Sarah  E.  De  Hart,  on  October  23,  1890.  The 
mortgages  were  both  second  mortgages  on 
real  estate  in  New  York  City.  The  first  mort- 
gages, held  by  the  New  York  Life  Insurance 
Company,  were  foreclosed  In  1891,  and  the 
properties  were  bid  In  by  the  first  mort- 
gagee for  less  than  the  sums  owing  to  It 
Notwithstanding  these  foreclosures,  either 
the  mortgagor  (Cooper)  or  the  assignor  of  the 
second  mortgages  (Godwin)  appears  to  have 
paid  interest  on  them  up  to  the  death  of 
Sarah  E.  De  Hart  This  interest  was  paid 
to  her,  not  directly,  but  through  Charles  C. 


De  Hart,  of  whom  the  defendant  Is  executor. 
No  part  of  the  principal  has  been  paid.  The 
mortgagor  Is  dead,  and  his  estate  is  probably 
Insolvent  It  is  admitted  that  the  money  paid 
paid  for  the  assignment  of  the  mortgages  be- 
longed to  Mrs.  De  Hart  that  it  was  actually 
paid  to  the  assignor,  In  Mrs.  De  Hart's  ab- 
sence, by  Charles  De  Hart,  and  that  he  held 
possession  of  the  mortgages  and  assignments 
up  to  the  time  of  his  death. 

"The  lnslstment  of  complainants,  who  are 
Mrs.  De  Hart's  executors,  is  that  in  making 
the  above  loan  of  $2,000  Charles  C.  De  Hart 
acted  as  Sarah  De  Hart's  agent,  that  he  was 
Intrusted  not  only  with  the  money  itself, 
but  with  its  Investment  and  that  it  was  lost 
through  his  culpable  negligence.  The  lnslst- 
ment of  defendant  is  that  the  proof  falls 
short  of  showing  that  Charles  De  Hart  stood 
in  a  fiduciary  relation  to  his  sister-in-law; 
that  all  that  it  shows  is  that  he  had  the  mon- 
ey, and  that  he  handed  It  over  to  the  as- 
signee of  the  mortgagor;  that  It  does  not 
show  that  the  investment  may  not  have  been 
her  own,  made  at  her  Instance  or  with 
her  approval.  Because  of  the  death  of  the 
actors,  direct  proof,  either  way,  Is  wanting. 
I  think,  however,  that  the  circumstances  suf- 
ficiently indicate  that  Charles  De  Hart  was 
something  more  than  a  mere  conduit  for  the 
transmission  of  the  money. 

"The  undisputed  facts  are  these:  Mrs.  De 
Hart's  husband  had  died  many  years  before. 
She  cultivated  a  farm,  and  was  a  woman  of 
considerable  means.  Charles  De  Hart  who 
was  her  brother-in-law,  lived  not  far  away, 
and  was  himself  a  farmer  and  a  business 
man.  She  appears  to  have  consulted  and 
trusted  him  in  matters  of  business.  He  in- 
vested other  money  for  her  about  the  time 
the  money  In  question  was  invested,  and  he 
not  only  invested  the  money,  but  retained  the 
securities.  He  told  the  Reverend  Mr.  Honey- 
man  that  he  bad  Invested  for  her,  and  that 
he  could  Invest  and  get  good  securities  for 
her  in  the  future,  if  necessary.  Just  before 
the  assignments  were  made,  he  said  to  Mr. 
Sire,  the  attorney  who  drew  the  papers, 
that  be  had  $2,000  belonging  to  Sarah  B.  De 
Hart  with  which  he  proposed  to  take  the  as- 
signments, and  that  he  had  been  up  to  see 
the  houses  which  constituted  the  security. 
He  was  informed  by  Sire  that  the  mortgages 
were  second  mortgages.  It  further  appears 
that  Sire  did  not  know  Mrs.  De  Hart  In  the 
matter ;  that  Charles  De  Hart  did  not  put  the 
assignments  of  the  mortgages  on  record;  that 
he  collected  and  transmitted  the  Interest; 
that  he  kept  himself  Informed  of  a  litigation 
which  was  undoubtedly  the  foreclosure  of 
the  first  mortgages;  and  that  after  Mrs.  De 
Hart's  death,  instead  of  making  a  full  state- 
ment of  what  he  knew,  he  told  his  coex- 
ecutors  that  the  mortgages  were  good  and 
would  soon  be  paid;  that  there  was  litiga- 
tion, and  that  he  had  been  offered  $1,800  for 
them.    From  these  circumstances  unexplaln- 
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ed,  It  would  seem  that  Charles  De  Hart  was 
more  than  a  mere  conduit  The  fair,  and  I 
think  unavoidable,  Inference,  Is  that  be  was 
Intrusted  by  complainants'  testatrix  with  the 
making  of  the  loan.  That  being  the  case,  it 
was  his  duty  to  see  that  the  money  was  safe- 
ly Invested.  He  was  bound  not  only  to  act 
in  good  faith,  but  to  exercise  ordinary  dili- 
gence and  such  care  and  skill  as  Is  ordinarily 
possessed  and  employed  by  persons  of  com- 
mon capacity  engaged  In  the  same  business. 
Story,  Ag.  |  183.  He  failed  to  do  this  in  two 
particulars.  He  took,  as  I  have  said,  second 
mortgages,  which  within  a  year  were  shown 
to  be  worthless  (see  Whitney  v.  Martlne,  88 
N.  Y.  536 ;  King  v.  Mackellar,  100  N.  Y.  215, 
16  N.  E.  201),  and  he  failed  to  have  the  as- 
signments recorded,  and  thereby  deprived 
Mrs.  De  Hart  of  the  benefit  of  a  notice  in  the 
foreclosure  proceedings — a  notice  that  would 
have  afforded  her  an  opportunity  of  protect- 
ing herself  If  she  saw  fit  Subsequently  he 
seems  to  have  made,  in  addition,  the  un- 
fortunate mistake  of  declining  an  offer  of 
$1,800  which  he  said  had  been  made  to  him, 
and  of  doing  so  without  consulting  his  prin- 
cipal. 

"I  am  of  opinion,  on  the  facts  disclosed, 
that  the  complainants  are  entitled  to  relief." 

Frederick  H.  Beach  and  Willard  W.  Cut- 
ler, for  appellant  James  H.  Neighbour,  for 
respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion delivered  In  the  Court  of  Chancery  by 
Vice  Chancellor  Stevens. 


(70  N.  J.  EL  TH) 

MATHEWS  et  al.  v.  KELLY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1906.) 

Payment— Insane    Persons— Guabdian— Ac- 
counting— Presumptions. 

Twenty  years  after  the  final  account  of 
a  guardian  of  a  deceased  lunatic  has  been  al- 
lowed by  the  orphans'  court,  it  will  be  presumed 
that  the  balance  in  the  hands  of  the  guardian 
has  been  distributed  among  those  entitled  to  it. 

[Ed.  Note*— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Payment,  |{  176-179.] 
Fort,  J.,   dissenting. 
{Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

BUI  by  Michael  Mathews  and  others 
against  John  Kelly  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

On  appeal  from  a  decree  of  the  Court  of 
Chancery  advised  by  Vice  Chancellor  Berg- 
en, who,  at  the  close  of  the  argument  de- 
livered the  following  opinion: 

"I  will  dispose  of  this  matter  now.  This 
account  which  was  duly  filed,  and  on  the 
14th  day  of  March,  1883,  approved  by  the 
orphans'  court,  ascertained  that  there  came 
to  the  hands  of  Lawrence  Mathews,  as  the 
guardian  of  his  deceased  father,  a  lunatic, 


$1,665.22,  more  than  20  years  before  the  bill 
was  filed  in  the  cause.  It  seems  to  me,  In 
view  of  this  circumstance,  that  this  court 
would  not  be  justified  in  holding  that  the 
money  thus  received  has  not  been  properly 
accounted  for.  A  mortgage  that  has  not  had 
a  payment  made  on  It  for  20  years  is  presum- 
ed to  be  paid,  In  equity  as  well  as  at  law, 
and,  so  far  as  It  appears,  the  guardian  lived 
in  this  state  until  1903,  20  years  after  his 
account  was  presented  and  passed,  during 
which  time  none  of  the  parties  now  claiming 
this  fund  made  any  demand  against  him  for 
it  If  they  did,  the  presumption  Is,  until 
overcome  by  evidence  to  the  contrary,  that 
they  were  paid.  I  cannot  see  that  there  is 
any  reason  for  holding  this  bill,  and  will 
therefore  advise  its  dismissal." 

Norman  Grey,  for  appellants.  Horace  F. 
Nixon,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the 
opinion  delivered  in  the  Court  of  Chancery 
by  Vice  Chancellor  Bergen. 

FORT,  J.,  dissents. 

(75  N.  J.  U  886) 
In  re  UNITED  NEW  JERSEY  R.  ft  CANAL 

CO.  et  at 
(Supreme  Court  of  New  Jersey.    Nov.  11, 1907.) 

1.  Taxation— Railboads—  "Main  Stem." 

Under  the  act  for  the  taxation  of  railroad 
and  canal  property  (Gen.  St  p.  3325,  par.  214), 
as  amended  by  chapter  122  of  the  Laws  of  1906 
(P.  L  1906,  p.  220),  the  •'main  stem"  of  a  rail- 
road does  not  extend  beyond  the  roadbed  with  Its 
rails  and  sleepers,  and  structures  erected  there- 
on and  used  in  connection  therewith,  although 
such  roadbed  be  less  in  width  than  100  feet. 

HEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  5  252. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4277.] 

2.  Same. 

Under  the  acts  cited  (Gen.  St.  p.  3325,  par. 
214 :  P.  L.  1906,  p.  220),  where  the  roadbed  of 
a  railroad  is  less  than  100  feet  in  width,  all 
land  adjoining  it  used  for  railroad  purposes  is 
"second-class"  railroad  property,  locally  taxable 
under  P.  L.  1906,  p.  571. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  i  252.] 

(Syllabus  by  the  Court) 

Certiorari  by  the  United  New  Jersey  Rail- 
road &  Canal  Company  and  others,  under 
Railroad  Tax  Law  1888,  p.  285,  g  28  (Gen.  St. 
p.  3332,  par.  239),  to  determine  as  to  the 
proper  mode  of  taxing  certain  lands  in  the 
city  of  Newark.  City  tax  affirmed,  but  no 
order  as  to  state  tax  owing  to  Insufficiency 
of  proof. 

Argued  June  term,  1907,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

Vredenburgb,  Wall  &  Carey,  for  applicants. 
Robert  H.  McCarter,  Atty.  Gen.,  for  the  State. 
Herbert  Boggs  and  Francis  Child,  Jr.,  for 
the  city  of  Newark. 
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PITNEY,  J.  This  1b  an  application  under 
section  28  of  the  railroad  tax  law  of  1888 
(Gen.  St  p.  3332,  par.  239),  calling  upon  the 
court  to  solve  a  question  of  double  taxation 
upon  what  is  known  as  lot  No.  10,  block 
No.  152,  in  the  city  of  Newark.  The  lot  con- 
sists of  a  strip  about  35  feet  wide  and  735 
feet  long,  extending  from  the  southerly  line 
of  Market  street  to  the  northerly  line  of 
Hamilton  street,  and  lying  on  the  westerly 
side  of  the  main  ot  thoroughfare  tracks  of  the 
Pennsylvania  Railroad  that  pass  through  the 
city  of  Newark.  The  platforms  of  the  Mar- 
ket street  passenger  station  and  some  of  the 
station  buildings  stand  upon  this  strip.  The 
lot  is  indubitably  used  for  railroad  purposes. 
It  was  assessed  for  the  year  1906  by  the  state 
board  of  assessors  as  part  of  the  main  stem 
of  the  Pennsylvania  Railroad,  and  also  by 
the  local  assessors  of  Newark  (under  P.  L. 
1906,  p.  571)  as  "second-class"  railroad  prop- 
erty. For  reasons  suggested  in  the  opinion 
delivered  at  this  term  in  the  case  of  Belvl- 
dere-Delaware  R.  R.  Co.  et  al.,  we  doubt 
whether  the  railroad  company  has  the  right 
to  invoke  the  procedure  laid  down  in  section 
28,  p.  285,  of  the  act  of  1888,  for  the  purpose 
of  determining  whether  the  property  is  main- 
stem  or  second-class  property.  But  no  objec- 
tion to  the  procedure  adopted  was  made  upon 
the  argument;  and,  since  writs  of  certiorari 
would  have  been  allowed  to  raise  the  same 
question,  and  since  all  parties  concerned  are 
before  the  court,  we  have  concluded  to  pass 
upon  the  merits,  and  will  consider  the  pro- 
ceedings as  amended  (If  necessary)  by  the 
substitution  of  writs  of  certiorari  and  prop- 
er returns  thereto. 

By  the  act  of  1888  (Gen.  St  p.  3325,  par. 
214)  the  term  "main  stem"  of  a  railroad  was 
declared  to  Include  "the  roadbed,  not  exceed- 
ing one  hundred  feet  in  width  with  Its  rails 
and  sleepers,  (and)  depot  buildings  used  for 
passengers  connected  therewith."  By  a  re- 
cent supplement  (P.  L.  1906,  p.  220)  the  main 
stem  "shall  hereafter  be  held  to  Include  the 
roadbed  not  exceeding  one  hundred  feet  In 
width  with  its  rails  and  sleepers,  and  all 
structures  erected  thereon  and  used  in  con- 
nection therewith,  not  Including,  however, 
any  passenger  or  freight  buildings  erected 
thereon."  The  term  "roadbed"  is  of  plain 
Import  It  signifies  the  bed  or  foundation 
upon  which  rests  the  superstructure  of  rails 
and  sleepers.  Giving  due  effect  to  the  word 
"main"  In  the  phrase  "main  stem,"  the  road- 
bed that  Is  to  constitute  main  stem  must  be 
deemed  the  bed  or  foundation  of  the  principal 
tracks  of  the  railroad  at  the  place  In  ques- 
tion. We  find  from  the  evidence  that  the 
roadbed  of  the  Pennsylvania  Railroad  at  the 
place  In  question  Is  no  wider  than  the  elevat- 
ed structure  upon  which  the  main  through 
tracks  are  carried ;  and  this  structure  is  only 
56  feet  In  width,  or  thereabouts,  and  includes 
no  part  of  lot  No.  10,  block  No.  152.  The  lot 
In  question,  being  outside  of  the  roadbed,  Is 


not  within  the  main  Btem  as  defined  in  P.  L. 
1906,  p.  220. 

As  pointed  out  in  the  opinion  of  this  court 
in  Central  R.  R.  Co.  v.  State  Board  of  As- 
sessors (N.  J.  Sup.)  67  AtL  672,  681:  "The 
limitation  of  width  is  only  one  of  several 
limitations  that  go  to  make  up  the  statutory 
definition  of  'main  stem.'  As  defined  in  chap- 
ter 122,  p.  220,  Laws  1906,  it  does  not  ex- 
tend beyond  the  roadbed  with  its  rails  and 
sleepers  and  structures  erected  thereon  and 
used  in  connection  therewith,  although  this 
be  less  In  width  than  100  feet  It  is  only 
in  places  where  there  may  happen  to  be  a- 
greater  width  that  the  one  hundred  foot  limi- 
tation has  effect"  In  short  where  the  road- 
bed is  less  than  100  feet  in  width  (as,  for 
instance,  56  feet  In  the  present  case),  all  land 
adjoining  it  used  for  railroad  purposes  is 
second-class  railroad  property.  The  width  of 
100  feet,  as  used  in  the  statute.  Is  a  measure 
of  limitation,  not  of  extension.  Main  stem 
can  in  no  event  be  wider  than  roadbed.  It  Is 
narrower  where  the  roadbed  is  wider  than 
100  feet 

Nor  do  we  understand  that  a  contrary  view 
was  Intended  to  be  expressed  In  the  opinion 
delivered  by  Mr.  Justice  Fort  for  the  Court 
of  Errors  and  Appeals  In  the  recent  case  of 
Jersey  City  v.  State  Board  of  Assessors  (not 
yet  officially  reported),  reversing  the  decision 
of  this  court  reported  In  73  N.  J.  Law,  170, 
63  Atl.  23.  It  is  true  the  learned  Justice,  hav- 
ing first  quoted  the  statute  to  the  effect 
that  the  term  "main  stem"  of  each  railroad, 
as  used  in  the  act  "shall  be  held  to  Include 
the  roadbed  not  exceeding  one  hundred  feet 
In  width,  with  Its  rails  and  sleepers,"  etc, 
afterwards  employs,  arguendo,  such  general 
expressions  as  "the  one  hundred  feet  of  main 
stem,"  and  the  like.  But  he  goes  on  to  say: 
"The  presumption  is  that  the  roadbed  as  laid 
under  the  route  as  filed  is  to  be  taxed  as  main 
stem  within  the  statutory  width."  In  short, 
It  is  plain,  we  think,  that  he  did  not  use  the 
expression  "the  one  hundred  feet  of  Its  road- 
bed," and  other  like  expressions,  as  meaning 
that  main  stem  should  be  treated  as  having 
a  width  of  100  feet  where  less  than  that 
width  is  occupied  by  the  roadbed.  Indeed, 
no  such  question  was  presented  in  the  case 
before  him. 

The  present  case  does  not  show  that  plot 
10  was  originally  acquired  aa  part  of  the 
"right  of  way"  of  the  railroad.  But  even  if 
this  did  appear,  the  plot  could  not  properly 
be  treated  as  part  of  the  roadbed,  for  It  Is  not 
now  used,  nor  Is  there  any  present  purpose 
apparent  to  use  It  in  the  future,  for  roadbed 
purposes.  The  rule  laid  down  by  the  court  of 
Errors  and  Appeals  In  United  N.  J.  Rail- 
road, etc.,  Co.  v.  Jersey  City,  65  N.  J.  Law, 
129,  131,  26  AtL  135,  has  no  application  to 
the  present  controversy.  There  the  sole 
question  was  whether  the  property  in  ques- 
tion was  used  for  railroad  purposes,  not 
whether  it  was  used  for  main  stem  or  road- 
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bed  rather  than  for  other  railroad  purposes. 
In  that  case  the  Chancellor  said:  "We  think 
that  where  an  authorized  right  of  way  has 
been  acquired  over  which  a  railroad  has  been 
constructed  and  is  In  good  faith  operated, 
which  right  of  way  is  not  devoted  to  another 
purpose,  it  is  used  for  railroad  purposes  with- 
in the  meaning  of  the  statute  considered,  al- 
though It  may  not,  for  the  time  being,  be 
wholly  occupied  by  tracks  or  other  railroad 
appliances.  That  part  of  It  which  awaits 
railroad  occupation  upon  the  demand  of  ne- 
cessity is  In  use  like  a  curtilage  to  a  dwell- 
ing house  or  the  sides  of  a  country  highway." 
In  the  present  case  the  land  in  question  Is  of 
course  used  for  railroad  purposes.  But  the 
question  whether  it  Is  main  stem  or  second- 
class  property  is  quite  a  different  question. 
Holding,  as  we  do,  that  it  is  outside  of  the 
roadbed,  It  results  that  It  was  properly  as- 
sessed by  the  city  authorities  as  second-class 
railroad  property.  The  city  tax  upon  this 
property  should  therefore  be  affirmed. 

The  proofs  do  not  enable  us  to  determine 
to  what  extent  the  valuation  imposed  by  the 
state  board  upon  the  main  stem  of  this  rail- 
road should  be  reduced  by  reason  of  the  cir- 
cumstance that  this  plot  was  Included  In 
that  valuation.  This  plot  was  not  separately 
assessed  by  the  board,  and  we  have  nothing 
before  us  to  show  what  value  was  attributed 
to  it  by  them.  It  appears  that  a  part  of  the 
taxes  payable  to  the  state  by  these  companies 
upon  main  stem  for  the  year  1906  have  been 
paid.  What  part  does  not  appear.  We  are 
therefore  unable  from  the  proofs  to  make  an 
order  either  for  a  reduction  of  the  assessed 
valuation  of  the  main  stem,  or  for  a  return 
by  the  state  to  the  companies  of  any  portion 
of  the  amount  paid  upon  account  of  the  tax 
thereon. 

.If  desired,  we  will  hear  counsel  for  the  ap- 
plicants and  for  the  state  with  respect  to 
these  matters. 


(TO  N.  J.  s.  6C6) 

In  re  COMPTON. 

(Court  of  Chancery  of  New  Jersey.   Nov.  9, 
1905.) 

1.  Insa.ni:     Persons— Guaboians— Account- 
ing. 

The  Chancery  Court  may  allow  a  guardian 
of  a  lunatic  appointed  pursuant  to  P.  I*  1899. 
p.  233,  c.  101,  to  account  to  it  on  the  death  of 
the  lunatic,  notwithstanding  2  Gen.  St  p.  1699. 
i  19,  requiring  the  guardian  of  a  lunatic  to  ren- 
der accounts  to  the  orphans'  court  "from  whom 
he  •  *  •  received  his"  appointment,  which 
applies  only  to  guardians  appointed  by  the  or- 
phans' court  after  the  termination  of  inquisition 
proceedings  in  lunacy  in  the  Chancery  Court. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  {  69.] 

2.  Sake—  Pbooeedihob. 

A  guardian  of  a  lunatic  may,  on  filing  his 
account  after  the  death  of  the  lunatic  with  the 
clerk  of  the  Chancery  Court  appointing  him, 
take  an  order  of  reference  to  a  master  to  audit 
and  state  the  account,  and,  on  the  coming  in  of 
the  report,  an  application  may  be  made  to  the 
court  for  a  rule  prescribing  notice  to  be  given 


to  parties  in  interest  of  a  motion  to  confirm  the 
report  and  for  the  settlement  of  the  account. 

In  the  matter  of  William  Compton,  a  luna- 
tic. On  petition  by  Wlllard  P.  Clark,  guard- 
Ian,  for  accounting.    Granted. 

J.  Kearny  Rice,  for  the  petitioner.  ' 

BERGEN,  V.  C.  Wlllard  P.  Clark,  of  the 
county  of  Middlesex,  was  appointed  by  this 
court  guardian  of  the  person  and  property 
of  William  Compton,  a  lunatic,  whose  estate 
does  not  exceed  the  sum  of  $500.  The  ap- 
pointment was  made  by  virtue  of  a  statute 
which  provides  that  whenever  by  a  petition, 
duly  verified,  It  shall  be  made  to  appear  that 
any  person,  a  resident  of  this  state,  Is  an 
Idiot  or  lunatic  and  that  no  Inquisition  has 
been  issued  to  determine  such  Idiocy,  and 
that  no  guardian,  of  the  alleged  Idiot  or 
lunatic  has  been  appointed  by  the  orphans* 
court  of  the  county  where  the  Idiot  or  luna- 
tic resides,  and  that  the  estate  of  such  idiot 
or  lunatic  does  not  exceed  the  sum  of  1600, 
the  Chancellor  Is  authorised  to  ascertain,  in 
a  summary  manner,  the  truth  of  the  allega- 
tions, and  to  appoint  a  guardian  for  such 
idiot  or  lunatic  P.  L.  1899,  p.  238,  c  101. 
This  act  also  provides  for  a  bond  by  the 
guardian  to  the  ordinary  of  the  state,  to  be 
filed  with  the  clerk  of  the  Court  of  Chancery. 

The  petition  filed  by  the  guardian  of  Wil- 
liam Compton  shows  that  the  lunatic  died 
September  14, 1906,  and  that,  as  guardian,  he 
has  in  hand  property  amounting  to  the  sum 
of  $481.93,  and  prays  that  be  may  be  allowed 
to  file  his  account  as  such  guardian  in  this 
court,  and  for  such  further  proceedings  there- 
on as  may  be  necessary  to  have  the  same 
properly  audited  and  approved  by  this  court. 
The  only  question  now  presented  Is  whether 
a  guardian  appointed  under  the  statute  refer- 
red to  should  account  in  this  court  or  In  the 
orphans'  court  of  the  county  In  which  the 
idiot  or  lunatic  resided. 

Section  19  of  the  statute  relating  to  idiots, 
lunatics,  and  drunkards  (2  Gen.  St  p.  1699) 
makes  it  the  duty  of  the  guardian  of  any  idiot 
or  lunatic  once  in  three  years,  and  oftener 
In  case  the  orphans'  court  shall  so  order,  to 
render  to  the  orphans'  court  "from  whom  be 
or  she  received  his  or  her  appointment  as 
guardian"  an  account  of  his  or  her  adminis- 
tration, and,  upon  default,  may  be  cited  by 
the  orphans'  court  to  perform  that  duty,  and, 
on  the  death  of  any  idiot  or  lunatic,  the 
guardian  may  be  compelled  to  render  an  ac- 
count of  his  administration  In  the  same  man- 
ner as  executors  and  administrators  under 
like  circumstances  are  compellable.  My  con- 
clusion is  that,  reading  this  section  as  a 
whole,  it  only  applies  to  guardians  appointed 
by  the  orphans'  court  after  the  termination 
of  Inquisition  proceedings  In  lunacy  In  this 
court  The  statute  of  1899,  under  which  the 
petitioner  was  appointed  guardian,  makes  no 
provision  for  any  accounting,  but  I  have  no 
doubt  that  where  a  special  statutory  Jurisdlc- 
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Hon  had  been  exercised,  and  a  person  thereby 
adjudged  a  lunatic,  and  In  pursuance  thereof 
a  general  guardian  appointed  for  his  person 
and  property  by  this  court,  that  the  general 
jurisdiction  of  equity  extends  over  such 
guardian,  under  which  this  court  may  call 
upon  him  to  make  an  account  of  his  trust. 
The  statute  under  consideration  was  mani- 
festly adopted  by  the  Legislature  for  the  pur- 
pose of  affording  a  prompt  and  economical 
method  of  settling  small  estates,  for  by  its 
terms  it  does  not  extend  beyond  estates  where 
the  sum  or  value  exceeds  $500.  The  Legisla- 
ture having  expressly  committed  to  this  court 
the  power  to  hear  and  determine,  In  a  sum- 
mary way,  the  question  of  lunacy  and  to  ap- 
point a  guardian,  if  a  proper  case  is  made, 
there  can  be  no  good  reason  urged  why  this 
court,  having  taken  jurisdiction  by  virtue  of 
that  act,  should  not  hold  the  case,  and  require 
its  officer  to  complete  his  duty  by  properly 
accounting  for  the  estate  which  has  come 
into  his  hands  by  virtue  of  his  appointment 
under  the  order  of  this  court. 

The  petitioner,  upon  filing  bis  account  with 
the  clerk  of  this  court,  may  take  an  order  of 
reference  to  a  master  to  audit  and  state  his 
account  as  guardian,  and,  upon  the  coming 
in  of  such  report,  an  application  may  be 
made  to  the  court  for  a  rule  prescribing  the 
notice,  to  be  given  to  all  parties  In  Interest, 
of  a  motion  to  confirm  the  report,  and  for 
the  settlement  and  approval  of  the  account 


(70  N.  J.  B.  800)  

HOLCOMBB  v.  FETTER  et  al. 

(Court  of  Chancery  of   New  Jersey.    Oct  80, 
1905.) 

1.  Principal    and     Surety  —  Remedies    or 
Surety— Enforcement  of  Payment. 

The  rule  that  a  surety  may  on  the  debt  be- 
coming payable  file  a  bill  to  compel  payment 
by  the  principal  applies,  though  the  principal 
Is  not  insolvent  or  in  danger  of  becoming  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  {§  510-512.] 

2.  Same— Defense. 

A  bill  by  a  surety  to  compel  payment  by 
the  principal  filed  on  the  debt  becoming  paya- 
ble is  a  quia  timet  bill,  and  the  court's  juris- 
diction thereof  rests  on  the  fact  that  there  is  a 
debt  due  which  it  is  the  duty  of  the  principal, 
in  exoneration  of  his  sureties,  to  pay  forthwith, 
and  the  defense  that  the  creditor  may  by  reason 
of  his  laches  lose  his  right  of  action  against  the 
surety  is  not  available. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  40,  Principal  and  Surety,  ||  510-523.] 

Suit  by  A.  Larlson  Holcombe  against  An- 
thony G.  Fetter  and  another.  Heard  on  de- 
murrer to  bill.    Overruled. 

Carroll  Bobbins,  for  demurrants.  John  S. 
Van  Dike,  for  complainant 

STEVENS,  V.  0.  This  is  a  suit  by  one  of 
several  sureties  to  compel  a  principal  debtor 
to  pay  his  debt  to  bis  creditor.  It  is  said  by 
Chancellor  Green,  in  Irick  v.  Black,  17  N.  J. 
Eq.  189,  that,  as  soon  as  the  debt  has  become 
payable,  a  surety  may  file  a  bill  to  compel 


payment  by  the  principal,  In  order  that  the 
surety  may  be  relieved  from  responsibility. 
That  this  rule  Is  well  settled  appears  from 
the  following  citations:  Pom.  Eq.  Jur.  f 
1417 ;  Derlng  v.  Wincbelsea,  1  Lead.  Cas.  Eq. 
(Am.  note)  *100;  Irick  v.  Black,  17  N.  J.  Eq. 
189 ;  Delaware,  Lackawanna  &  Western  Rail- 
road Co.  v.  Oxford  Iron  Co.,  38  N.  J.  Eq.  153; 
Philadelphia  &  Reading  Railroad  Co.  v.  Lit- 
tle, 41  N.  J.  Eq.  519,  529,  7  Atl.  356 ;  Herron 
v.  Mullen,  56  N.  J.  Eq.  839,  42  Atl.  1016.  It  la 
argued  that  the  rule  Is  not  applicable  to  the 
case  at  bar  because  It  does  not  appear  that 
the  principal  debtor  is  insolvent  dr  In  dan- 
ger of  becoming  so;  but  the  jurisdiction  does 
not  rest  upon  this  distinction.  It  is  further 
argued  that,  if  the  defendant  Labaw  sleep 
upon  his  rights  as  creditor,  and  by  reason  of 
his  laches  fail  to  recover  from  the  principal 
debtor,  such  laches  will  be  a  defense  to  an 
action  for  contribution.  But  what  delay 
a  mo  tints  to  laches  is  often  a  matter  of  doubt 
The  original  creditor  is  not  barred  by  laches 
alone.  Plntard.  v.  Davis,  21  N.  J.  Law,  632, 
47  Am.  Dec.  172;  Newark  v.  Stout  52  N.  J. 
Law,  47,  18  Atl.  943.  Whether  a  co-surety 
who  has  paid  the  entire  debt,  and  thus,  at 
least  to  some  extent  succeeded  to  the  cred- 
itor's rights,  stands  as  to  laches  in  a  less 
favorable  position  than  the  original  credit- 
or, need  not  be  considered,  for  the  jurisdic- 
tion In  this  class  of  cases  rests  upon  the  fact 
that  there  Is  a  debt  due  which  it  is  the  duty 
of  the  principal  debtor,  in  exoneration  of  his 
sureties,  to  pay  forthwith.  The  bill  Is  one 
quia  timet.  So  far  as  the  complainant  Is 
concerned,  his  liability,  and  therefore  his 
right  to  exoneration  Is  the  same  as  it  ever 
was. 


(70  N.  J.  B.  560) 
FIDELITY  TRUST  CO.  v.   STATEN   IS- 
LAND CLAT  CO.  et  al. 
(Court  of  Chancery  of   New   Jersey.    Nov.  8, 
1905.) 

1.  Corporations  —  Insolvency  —  Receivers 
— Lien  of  Creditors  on  Assets. 

The  appointment  of  a  receiver  for  an  in- 
solvent corporation  gives  to  its  creditors  such  a 
lien  on  its  assets  as  confers  on  the  receiver  the 
rhrht  to  contest  the  validity  of  a  mortgage  cov- 
ering the  personal  assets. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {  2264.] 

2.  Chattel  Mortgages  —  Validity   as    Be- 
tween Parties— Receiver. 

A  chattel  mortgage  valid  as  between  the 
parties,  though  not  recorded  as  a  chattel  mort- 
gage and  lacking  the  affidavit  necessary  to  en- 
title it  to  record,  was  valid  against  a  receiver  of 
a  corporation  which  purchased  the  property  sub- 
ject to  the  mortgage,  which  it  did  not  assume, 
in  the  absence  of  pleading  and  proof  that  there 
were  creditors  of  the  purchasing  corporation 
whose  debts  became  a  Hen  on  the  mortgaged 
chattels  because  of  the  insolvency  proceedings. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  g  270.] 

3.  Same— After -Acquired   Property  —  Eit- 

FORCEMENT  OF  LlEN. 

Where  a  chattel  mortgage  covered  after- 
acquired  property,  the  mortgagee's  right  to  per- 
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feet  his  Hen  against  such  property  could  be  en- 
forced only  in  case  the  contract  and  circumstan- 
ces were  such  as  to  sustain  a  decree  for  specific 
performance  against  the  mortgagor  or  his  as- 
signee ■  with  notice,  as  to  such  chattels  as  the 
mortgagor  had  purchased  and  then  assigned ; 
the  right  being  subject  to  any  defense  which 
would  m  available  against  a  bill  for  specific  per- 
formance. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  H  208,  200.] 

4.  Same. 

Where  personal  property  of  a  corporation, 
subject  to  a  mortgage  covering  after-acquired 

groperty,  was  purchased  subject  to  the  mortgage 
y  another  corporation  which  did  not  assume  the 
mortgage,  personalty  acquired  and  added  to  the 
plant  by  the  purchasing  corporation  was  not  cov- 
ered by  the  mortgage. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  {§  208,  209.] 

Bill  by  the  Fidelity  Trust  Company  against 
Staten  Island  Clay  Company  and  others  to 
foreclose  a  mortgage.  Decree  for  complain- 
ant as  to  a  portion  of  the  property. 

For  opinion  on  petition  for  rehearing,  see 
62  Att  441. 

Samuel  W.  Beldon,  for  complainant 
Vroom,  Dickinson  &  Scammell,  for  defendant 
W.  Meredith  Dickinson,  receiver. 

BERGEN,  V.  C.  The  Staten  Island  Terra 
Cotta  Lumber  Company  executed  a  mortgage 
to  the  complainant  as  trustee,  to  secure  the 
payment  of  350  bonds  of  the  par  value  of 
?1,000  each.  The  property  covered  by  the 
mortgage  was  real  and  personal;  the  latter 
being  described  as  "all  the  personal  prop- 
erty, slips,  basins,  ships,  cars,  machinery  and 
fixtures  of  said  Staten  Island  Terra  Cotta 
Lumber  Company  now  owned  or  that  may 
hereafter  be  acquired  by  it."  In  a  subsequent 
paragraph  of  the  indenture  the  property 
pledged  was  further  described  as  "and  all 
other  property,  real,  personal  and  mixed,  fix- 
tures and  Improvements  now  held  and  owned, 
or  which  may  hereafter  be  acquired  for,  or  in 
connection  with,  the  construction,  operation 
and  maintenance,  reparation  or  replacement 
of  the  business  of  said  lumber  company,  or 
as  convenient  or  necessary  for  the  uses  or 
purposes  thereof,  *  •  •  together  with  all 
improvements  or  additions  made  or  to  be 
made  to  any  or  all  of  said  property  and  es- 
tates and  their  appurtenances  by  the  said 
party  of  the  first  part"  The  mortgagor  com-' 
pany  becoming  insolvent  receivers  were  ap- 
pointed, and  the  mortgaged  property  sold  and 
conveyed  by  them  to  the  defendant  corpora- 
tion, subject  to  the  mortgage  referred  to,  the 
payment  of  which  was  not  assumed  by  the 
purchaser.  After  such  purchase,  the  defend- 
ant company  took  possession  of  the  real  and 
personal  property  and  continued  the  business, 
purchasing  and  bringing  upon  the  premises 
additional  chattels,  which  were  used  in  con' 
nectlon  with  the  business,  and  are  now  the 
subject  of  this  controversy.  The  mortgage, 
although  Intended  to  be  a  lien  on  personal 
property,  was  not  supported  by  the  statutory 


affidavit  as  to  the  character  of  the  considera- 
tion and  the  amount  dne,  nor  was  it  recorded 
as  a  chattel  mortgage  In  the  manner  required 
by  law.  The  defendant  company,  after  prose- 
cuting the  business  for  a  number  of  years, 
became  insolvent  and  was  so  adjudged  by 
the  United  States  Circuit  Court  for  the  Dis- 
trict of  New  Jersey  In  proceedings  had  in 
that  court  for  that  purpose,  and  In  further- 
ance of  which  W.  Meredith  Dickinson  was  ap- 
pointed receiver  of  the  corporation.  The  pro- 
ceedings In  this  cause  have  for  their  object 
the  foreclosure,  by  the  trustee,  of  the  mort- 
gage given  by  the  Staten  Island  Terra  Cotta 
Lumber  Company,  subject  to  which  the  de- 
fendant company  took  title  to  the  lands  and 
chattels  therein  set  out  and  the  only  contest 
Is  over  the  right  to  the  possession  of  the 
chattels,  as  to  which  the  receiver  raises  two 
questions,  claiming,  first  that  as  to  the  de- 
fendant corporation  which-  he  represents  the 
mortgage  Is  void  as  to  all  the  personal  prop- 
erty because  it  was  not  recorded  as  a  chat- 
tel mortgage,  and  also  that  it  lacks  the  affi- 
davit essential  to  permit  such  record;  sec- 
ond, that  even  if  good  as  to  the  chattels 
which  were  bought  subject  to  the  mortgage, 
it  is  no  Hen  on  such  after-acquired  property 
as  was  brought  on  the  premises  by  the  de- 
fendant company. 

The  first  proposition  Is  not  advanced  by  the 
receiver  on  behalf  of  the  creditors  of  the  in- 
solvent corporation,  for  it  is  not  alleged  in 
the  answer  that  the  contest  is  waged  for  such 
a  purpose.  On  the  contrary,  the  answer  only 
claims  that  the  mortgage  is  void  as  against 
the  Staten  Island  Clay  Company  as  a  pur- 
chaser In  good  faith  of  the  mortgaged  prem- 
ises, and  also  that  it  is  void  against  the  an- 
swering defendant  as  receiver  of  the  clay 
company,  because  there  was  no  delivery  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  and  also  because  the  mortgage 
had  not  attached  to  it  the  statutory  affidavit 
and  was  not  recorded  as  a  chattel  mortgage. 
No  evidence  was  offered  to  show  that  there 
were  any  creditors  of  the  Staten  Island  Clay 
Company  whose  debts  had  become  fastened 
upon  the  mortgaged  chattels  because  of  the 
Insolvency  proceedings.  It  is  well  settled  in 
this  state  that  the  appointment  of  a  receiver 
for  an  insolvent  corporation  gives  to  Its  cred- 
itors such  a  lien  upon  the  assets  of  the  com- 
pany as  to  give  to  a  receiver  representing 
such  creditors  a  footing  In  this  court  to  con- 
test the  validity  of  a  chattel  mortgage  cover- 
ing Its  personal  assets.  Graham  Button  Co. 
v.  gplelmann,  50  N.  J.  Eq.  120,  24  Atl.  5T1. 
Such  a  condition,  however,  is  not  presented 
here,  there  being  not  the  slightest  Intimation 
In  the  answer  of  the  receiver,  nor  In  the 
proofs  offered,  that  there  are  any  unpaid 
creditors  of  the  Insolvent  corporation  whose 
debts  are  a  Hen  uron  these  chattels.  The 
ability  of  the  counsel  engaged  In  this  cause 
forbids  the  presumption  that  so  potent  an 
element  of  contest  has  been  overlooked.    As 
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the  cause  now  stands,  the  contest  Is  confined 
to  the  complainant  on  one  side  and  the  de- 
fendant corporation,  represented  by  its  re- 
ceiver, on  the  other.  And  it  follows  that  the 
first  proposition  must  be  determined  against 
the  receiver,  for  he  stands  in  the  place  of 
the  party  who  bought  subject  to  the  mort- 
gage, with  full  knowledge  of  its  existence  and 
of  the  amount  due  thereon,  of  which  sum  it 
had  the  benefit  when  the  consideration  price 
was  fixed.  The  Infirmities  in  the  execution 
and  the  want  of  record  do  not  invalidate  the 
instrument  as  between  the  parties  to  it 

The  second  insistment  of  the  receiver  pre- 
sents the  question  whether  a  purchaser  of  the 
equity  of  redemption  in  personal  property, 
which  be  takes  subject  to  a  mortgage  contain- 
ing a  covenant  that  all  after-acquired  prop- 
erty brought  on  the  premises  by  the  original 
mortgagor  shall  be  subject  to  the  Hen  of  the 
mortgage,  is  bound  by  that  covenant  to  the 
extent  of  having  all  property  he  may  pur- 
chase and  bring  on  the  premises  by  way  of 
increase,  or,  in  substitution  of  that  exhaust- 
ed in  the  ordinary  conduct  of  the  business, 
made  liable  for  a  debt  he  neither  created  nor 
assumed.  The  right  of  a  chattel  mortgagee 
to  perfect  his  lien  upon  after-acquired  prop- 
erty, when  his  mortgage,  by  its  terms,  is 
made  to  extend  to  such  chattels,  is  based  in 
equity  upon  the  theory  that  such  an  agree- 
ment Is  a  present  contract  to  give  a  lien, 
which  becomes  effective  as  soon  as  the  prop- 
erty comes  into  the  ownership  of  the  mortga- 
gor or  contractor,  and  may  then  be  enforced 
in  equity,  subject  to  any  defense  that  would 
be  available  against  a  bill  for  specific  perform- 
ance. The  relief  Is  In  the  nature  of  specific  per- 
formance, and  is  applicable  only  where  the 
contract  is  such  as,  under  the  circumstances, 
would  be  the  subject  of  a  decree  for  specific 
performance  against  the  mortgagor,  or  his 
assignee  with  notice,  as  to  such  chattels  as 
the  mortgagor  had  purchased  and  then  as- 
signed. Williamson  v.  New  Jersey  Southern 
Railroad  Co.,  29  N.  J.  Eq.  811 ;  Dunn  v.  Hast- 
ings, 54  N.  J.  Eq.  508,  84  Atl.  256.  The  pres- 
ent case,  If  the  complainant's  contention  is  to 
prevail,  would  require  the  defendant  to  per- 
form a  contract  not  made  by  him,  and  to  give 
the  complainant  a  Hen  on  goods  not  expressly 
contracted  for.  The  original  mortgagor  only 
agreed  to  furnish  a  lien  on  goods  acquired 
by  him,  not  on  those  purchased  by  another, 
and  neither  the  present  claimant  nor  the 
company  he  represents  made  any  agreement 
with  the  mortgagor.  The  equity  of  redemp- 
tion alone  was  purchased,  and  no  obligation  to 
pay  the  existing  debt  or  to  carry  out  the 
covenants  In  the  mortgage  was  assumed.  I 
am  of  opinion  that  the  purehaBe  of  personal 
property  subject  to  a  chattel  mortgage  does 
not  carry  with  It  the  liability  to  recognize 
the  agreements  of  the  mortgagor  to  subject 
bis  after-acquired  property  to  the  lien  of  the 
mortgage,  unless  the  purchaser  shall  affirma- 
tively assume  the  covenants  contained  in  the 


mortgage  or  the  debt  It  was  given  to  secure. 

In  Kribbs  v.  Alford,  120  N.  T.  519,  525,  24 
N.  E.  811,  the  purchaser  of  chattels  was 
charged  with  notice,  because  of  Its  record,  of 
a  mortgage  incumbering  them  and  "all  struc- 
tures, fixtures,  equipments  and  appurtenances 
now  on  said  lease,  or  hereafter  to  be  placed 
thereon."  The  purchaser  did  not  assume  to 
pay  the  mortgage  or  to  carry  out  its  provi- 
sions. In  determining  that  after-acquired 
property  purchased  and  brought  on  the  leased 
premises  by  the  assignees  of  the  mortgagor 
was  not  subject  to  the  lien  of  the  mortgage, 
the  court  said:  "But  it  did  not,  in  addition, 
burden  them  with  the  obligation  to  make 
good  the  personal  covenants  given  by  the 
lessee  to  third  parties  as  security  for  an  in- 
debtedness. Because  they  had  constructive 
notice  of  the  existence  of  the  mortgage,  the 
lien  of  the  plaintiff  can  be  enforced  and  the 
defendants  deprived  of  the  machinery  on  the 
premises  at  the  time  of  the  purchase  by  them 
of  the  lease.  But  the  Hen  provided  for  by 
the  instrument  could,  in  any  event,  only  ex- 
tend to  property  thereafter  acquired  by  the 
mortgagor.  It  could  not  attach  to  chattels 
to  which  the  mortgagor  has  not  acquired  ei- 
ther title  or  possession.  Indeed,  It  does  not 
by  its  terms  purport  to  embrace  any  other 
after-acquired  property  than  that  placed 
thereon  by  the  mortgagor."  A  different  rule 
prevails  where  the  purchaser  assumes  the 
payment  of  the  mortgage  and  the  obligation 
it  was  given  to  secure,  as  in  Re  Sentenne  & 
Green  Company  (D.  C.)  120  Fed.  436,  where 
the  purchaser  assumed  all  of  the  obligations 
of  the  assignor,  and  as  In  Stoll  v.  Slbson,  65 
N.  J.  Eq.  552,  56  Atl.  710,  where  the  purchaser 
did  not  assume  the  payment  of  the  mortgage, 
but  entered  into  a  collateral  agreement  with 
the  mortgagee,  by  the  terms  of  which  the 
mortgagee  agreed  to  accept  the  notes  of  tbe 
purchaser  and  to  cancel  the  mortgage  whpn 
the  notes  were  paid.  Here  the  court  held  that 
the  mortgage  thereafter  became  a  mortgage  to 
secure  the  payment  of  the  purchaser's  notes, 
and  as  to  him  It  remained  as  It  had  thereto- 
fore been  with  respect  to  the  other  owners. 
One  of  the  previous  owners  had  purchased 
from  the  mortgagor,  and  from  him  the  title 
passed  through  other  owners  to  Sibson,  and 
each  purchaser,  excepting  the  last,  had  as- 
sumed the  obligations  of  his  predecessors  in 
title.  But  while  Slbson,  the  last  purchaser, 
had  not  expressly  assumed  the  mortgage,  he 
dealt  directly  with  the  mortgagee,  and,  in 
effect,  assumed  the  payment  of  the  mortgage 
debt,  giving  his  own  obligations  therefor, 
and  permitted  the  mortgage  to  stand  as  a 
security  for  his  debt  Such  conduct  amount- 
ed to  an  assumption  and  a  recognition  of  the 
terms  of  the  mortgage  security  as  an  Indem- 
nlt '  to  the  mortgagee  for  the  extension  of 
payment  to  the  purchaser. 

I  will  advise  a  decree  In  favor  of  the  com- 
plainant as  to  the  property  embraced  in  the 
mortgage  in  express  terms,  and  also  as  to 
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such  of  the  property  as  was  acquired  by  the 
original  mortgagor  after  the  execution  of  tbe 
mortgage,  and  In  favor  of  the  receiver  as  to 
property  acquired  by  the  defendant  company 
after  Its  purchase.  If  counsel  cannot  agree 
about  the  partition  of  the  chattels  to  meet 
the  views  expressed,  a  reference  to  a  master 
to  ascertain  and  report  thereon  will  be  made. 
Costs  on  the  answer  will  not  be  allowed  to 
either  party. 


(219  Pa.  99) 

PERSON  &  RIBGEL  CO.  v.  LIPPS. 

(Supreme   Court   of   Pennsylvania.    Oct   21, 

190T.) 

1.  Contract— Consideration. 

An  owner  of  a  store  building  offered  to 
lease  it  to  a  trading  corporation,  and  to  provide 
cash  for  an  issue  of  preferred  stock  of  the,  com- 
pany, and  the  offer  was  accepted.  Held  to  estab- 
lish a  valid  contract  based  on  sufficient  consider- 
ation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  8  233.] 

2.  Same— Acceptance  or  Own. 

Where  an  owner  of  a  store  offered  to  lease 
it  to  a  trading  corporation,  and  to  provide  cash 
for  an  issue  of  preferred  stock  of  toe  company, 
and  the  offer  was  made  to  the  director  and  gen- 
eral manager,  and  subsequently  the  directors 
summoned  a  stockholders'  meeting  to  increase 
the  capital  stock  so  as  to  furnish  the  preferred 
stock  contemplated,  and  such  increase  was  sub- 
sequently authorized  by  the  stockholders,  and 
the  owner  of  the  store  was  elected  a  director, 
it  constituted  an  acceptance  of  the  offer. 

3.  Corporations—  "Actual    Capital"— Cap- 
ital STOCK. 

Acts  1900  (P.  L.  283)  provide  that  every 
corporation  may  create  preferred  and  common 
stock,  the  preferred  stock  at  no  time  to  exceed 
two-thirds  of  the  actual  capital  paid  in.  Held, 
that  the  words  "actual  capital"  did  not  mean 
capital  stock  which  remains  fixed,  though  the 
actual  property  of  the  corporation  varies  in 
value,  and  the  amount  of  the  capital  is  within 
the  discretion  of  the  managers,  but  the  amount 
of  the  capital  stock  is  limited  to  tbe  charter. 

4.  Damages— Breach  of  Contract. 

Where  a  person  agrees  to  purchase  pre- 
ferred stock  of  a  corporation  for  cash,  but  de- 
faults in  his  contract,  the  measure  of  damages  is 
the  difference  between  the  cash  mentioned  and 
the  amount  actually  paid. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  f  2SH.] 

5.  Trial— Instructions. 

A  judge  is  not  obliged  to  repeat  instruc- 
tions in  his  general  charge  where  he  has  proper- 
ly answered  the  points  submitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Trial,  §8  651-659.] 

6.  Same  —  Statement  of  Claim  —  Taking  to 
Jury  Room. 

Where  the  statement  of  claim  is  a  mere  cal- 
culation of  the  amount  claimed  by  plaintiff,  it  ia 
not  reversible  error  to  permit  it  to  go  out  with 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  f  734.] 

7.  Evidence—  Documentary. 

The  certificate  of  the  increase  of  the  stock 
of  a  New  Jersey  corporation  may  be  admitted 
in  evidence,  though  the  certificate  of  the  Secre- 
tary of  State  does  not  have  on  it  the  great  seal 
of  the  state,  and  is  not  in  the  form  required  by 
the  act  of  Congress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  1266.] 


Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  the  Person  &  Rlegel  Company 
against  E.  J.  Lipps.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  following  is  the  charge,  In  part,  of 
Schuyler,  P.  J„  In  tbe  court  below: 

"The  first  question  is:  Did  the  defendant 
enter  into  the  contract  upon  which  Is  based 
this  action?  Now,  as  to  what  that  contract 
is  alleged  to  be,  I  find  It  stated  so  clearly 
in  the  statement  of  claim  in  this  case  In  para- 
graphs 2  and  3  that  I  will  adopt  the  language 
used  in  those  paragraphs  rather  than  sub- 
stitute for  that  any  language  of  my  own. 
The  allegation  in  these  paragraphs  Is  that 
tbe  defendant  in  the  year  1900,  and  for  a 
number  of  years,  etc.,  proposed  to  plaintiff 
that  plaintiff  lease  a  certain  property  from 
Its  owners  in  which  defendant  was  interested, 
and  increase  Its  capital  stock  from  $50,000 
to  $125,000,  of  which  Increase  $75,000  should 
be  common  stock  and  $50,000  preferred  stock ; 
that  the  defendant  would  purchase  from 
plaintiff  $10,000  of  the  common  stock  and 
provide  $50,000  cash  for  the  $50,000  worth 
of  preferred  stock,  with  on  option  to  defend- 
ant to  purchase  $5,000  additional  common 
stock,  and  suggested  that  the  proposition  so 
made  by  the  defendant  be  submitted  to  the 
officers  of  the  plaintiff  company,  which  was 
done  and  accepted  by  the  company.  In  pur- 
suance of  said  agreement,  the  capital  stock  of 
said  plaintiff  company  was  Increased  to 
$125,0u0  as  agreed  upon.  Plaintiff  executed 
as  lessee  a  five  years'  lease  for  said  property 
in  Milwaukee,  and  in  all  respects  complied 
with  the  agreement  above  mentioned.  That 
is  tbe  alleged  contract  upon  which  this  ac- 
tion is  based,  and  the  first  question  for  your 
determination  is:  Did  tbe  defendant  enter 
into  this  contract?  You  have  heard  the  testi- 
mony bearing  upon  that  branch  of  the  cose. 
It  is  voluminous,  but  It  is  for  your  determina- 
tion. You  are  simply  to  determine  the  ef- 
fect of  that  testimony.  It  has  been  discussed 
in  your  presence  ably  and  fully  by  counsel 
upon  both  sides,  and  I  will  not  attempt  to 
improve  upon  what  has  been  said  by  counsel 
with  reference  to  the  testimony  bearing  upon 
the  first  branch  of  this  case. 

"Now,  taking  that  testimony,  you  will  say 
whether  or  not  the  defendant  entered  into 
the  contract  upon  which  the  present  action  Is 
based.  The  burden  is  upon  the  plaintiff  to 
satisfy  you  by  the  weight  of  the  evidence 
that  the  defendant  did  enter  into  the  con- 
tract If  you  find  that  the  plaintiff  has  failed 
to  satisfy  you  by  the  weight  of  the  evidence 
that  the  contract  was  entered  Into  by  the  de- 
fendant then  you  need  Inquire  no  further, 
because,  if  the  defendant  did  not  enter  into 
the  contract,  the  plaintiff  cannot  recover.  If, 
however,  you  find  after  giving  this  branch  of 
the  case  the  careful  consideration  which  I 
know  you  will  give  to  It  that  the  plaintiff 
did  enter  into  the  contract,  then  the  second 
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question  is:  Has  there  been  a  breach  on  the 
part  of  the  defendant  of  the  contract? 

"Now,  here  again  the  burden  Is  upon  the 
plaintiff  to  satisfy  yon  by  the  weight  or  the 
evidence  that  there  has  been  such  a  breach, 
but,  before  you  can  pass  upon  that  question 
Intelligently,  It  will  be  necessary  for  you  to 
.know  from  the  court  what  the  legal  effect  of 
the  language  used  at  the  time  it  is  alleged 
that  this  contract  was  entered  Into  is.  You 
will  remember  that  the  plaintiff  claims  that 
the  contract  was  that  the  defendant  agreed 
to  provide  $50,000  worth  of  cash  for  $50,000 
of  the  preferred  stock.  I  say  to  you  as  the 
law  of  this  case  that  the  contract  between 
the  parties,  If  such  a  contract  was  entered 
into  at  all,  was  a  contract  to  provide  $50,000 
worth  of  cash,  and  nothing  more.  What  la 
said  with  reference  to  the  $50,000  of  pre- 
ferred stock  is  said  for  the  purpose  of  pro; 
viding  a  consideration  for  the  alleged  con- 
tract But  the  simple  question  for  the  Jury 
to  say  is  whether  the  defendant  did  provide 
this  $50,000  worth  of  cash.  The  allegation 
of  the  plaintiff  is  that  he  did  not  The  alle- 
gation of  the  defendant  is  that  be  did  pro- 
vide it 

"Now,  I  take  it  that  under  this  contract 
it  was  not  necessary  for  the  defendant  to  pro- 
vide this  money  out  of  his  own  cash  account 
— out  of  his  own  pocket  It  would  be  a  com- 
pliance with  this  contract  If  the  defendant, 
by  bis  own  instrumentality,  was  the  cause 
of  this  cash  being  provided  by  others.  In 
other  words.  If  in  addition  to  the  cash  which 
it  is  admitted  he  furnished  out  of  his  own 
pocket,  he  was  Instrumental  in  raising  the 
difference  between  the  amount  which  he  paid 
out  of  bis  own  pocket  and  the  $50,000,  that 
would  be  a  compliance  with  the  terms  of  the 
contract  Now,  that  is  an  Important  part  of 
this  case.  Yon  will  give  it  your  careful  and 
serious  attention.  Did  the  defendant  out  of 
his  own  pocket  and  was  he  instrumental  In 
providing,  the  full  amount  of  the  $50,000?  If 
he  was,  then  there  can  be  no  verdict  against 
him.  Then,  again,  your  verdict  would  be  a 
verdict  in  favor  of  the  defendant  If,  how- 
ever, you  find  that  the  defendant  did  enter 
Into  this  contract  and  that  he  did  not  fur- 
nish the  full  amount  of  the  $50,000  called  for 
by  the  contract,  then  the  next  question  to  be 
considered  is  as  to  what  is  the  proper  meas- 
ure of  damages  for  the  violation  of  the  con- 
tract Upon  that  point  I  say  to  you  that  his 
contract  as  I  have  already  said,  was  a  con- 
tract to  furnish  cash.  It  was  that  pure  and 
simple — furnish  cash  to  the  amount  of  $50,000, 
It  was  bis  duty  to  furnish  that  amount  of 
cash,  If  you  find  that  he  entered  Into  this 
contract  Then  the  amount  of  your  verdict 
would  be,  if  you  find  a  verdict  for  the  plain- 
tiff, the  difference  between  the  $50,000  and 
the  amount  of  cash  which  he  provided  out  of 
his  own  pocket  and  the  amount  of  cash  that 
be  was  instrumental  in  providing  for  the  use 
of  the  company,  and  that  difference  would  be 
the  amount  of  your  verdict    Of  course,  as 


you  understand,  if  he  provided  the  full 
amount  of  cash  and  the  full  amount  of  the 
$50,000,  either  directly  out  of  his  own  pocket 
or  indirectly  through  his  Instrumentality,  the 
verdict  of  the  jury  would  be  a  verdict  In  fa- 
vor of  the  defendant  If,  however,  the 
amount  of  money  provided  by  the  defendant 
was  less  than  the  $50,000,  then  your  verdict 
would  be  for  the  difference  between  the 
amount  of  cash  actually  provided,  either  di- 
rectly or  indirectly,  by  the  defendant  and  the 
amount  of  the  $50,000,  together  with  the 
Interest  upon  that  balance." 

Argued  before  PELL,  BROWN,  MESTREZ- 
AT,  POTTER,  and  ELKIN,  JX 

W.  S.  Kirkpatrlck  and  B.  F.  McAtee,  for 
appellant  W.  E  Doster  and  H.  3.  Steele,  for 
appellee. 

BROWN,  J.  The  first  contention  of  the  ap- 
pellant is  that  the  agreement  declared  upon 
is  ambiguous,  indefinite,  and  uncertain,  and 
therefore  not  a  binding  contract  The  plain- 
tiff's statement  sets  forth  that  in  the  year 
1900,  and  for  a  number  of  years  previous 
thereto  it  was  engaged  In  the  dry  goods  busi- 
ness in  the  borough  of  Bethlehem;  that  dur- 
ing the  month  of  October,  1899,  the  defend- 
ant called  upon  M.  J.  Person,  Its  manager, 
and  stated  that  he  was  Interested  In  a  store 
property  located  In  the  city  of  Milwaukee, 
Wis.,  which  had  been  occupied  for  years 
as  a  dry  goods  store  and  which  at  that  time 
was  doing  a  very  extensive  business  and  mak- 
ing large  profits;  that  he  then  proposed  to 
the  plaintiff  that  it  lease  said  property  from 
Its  owners  and  increase  its  capital  stock 
from  $50,000  to  $125,000,  of  which  Increase 
$75,000  should  be  common  stock  and  $50,000 
preferred  stock ;  that  he  would  purchase  from 
It  $10,000  of  the  common  stock  and  provide 
$50,000  cash  for  the  $50,000  worth  of  pre- 
ferred stock,  with  the  option  to  him  to  pur- 
chase $5,000  additional  of  the  common  stock, 
and  suggested  that  the  proposition  so  made 
by  him  be  submitted  to  the  officers  of  the 
plaintiff  company ;  that  this  proposition  was 
submitted  to  its  officers  and  accepted  by  it 
By  the  terms  of  the  agreement,  as  set  forth 
In  the  statement  and  which  the  jury  have 
found  that  appellant  made,  he  agreed,  for  a 
valuable  consideration — the  leasing  by  the 
appellee  of  property  In  which  he  was  Interest- 
ed—to provide  $50,000  cash  for  the  $50,000 
of  preferred  stock  which  he  proposed  the 
company  should  Issue.  There  is  nothing  am- 
biguous, Indefinite,  or  uncertain  about  this. 
The  terms  of  the  agreement  can  be  misunder- 
stood by  no  one,  and  the  first  question  for 
the  jury's  consideration  was  whether  defend- 
ant had  made  it  It  Is  true  the  agreement 
falls  to  state  how  he  was  to  provide  the 
$50,000  cash  for  the  stock,  but  that  was  of  no 
concern  to  the  appellee.  It  was  sufficient  for 
It  to  know  that  he  had  agreed  to  make  pro- 
vision for  $50,000  In  cash  for  the  stock.  The 
company  was  to  Issue  the  same  and  receive 
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the  money  for  it,  to  be  provided  by  the  party 
with  whom  It  made  its  contract.  He  conld 
have  provided  the  cash  by  taking  the  stock 
himself  and  paying  for  it  or  having  others 
take  it  and  pay  for  it  This  Is  the  unambigu- 
ous meaning  of  the  agreement  No  time  was 
set  for  providing  this  money,  and  the  appellee 
was  entitled  to  a  reasonable  time  to  provide 
it.  He  makes  no  complaint  that  such  time 
was  not  given  him.  His  reason  for  not  com- 
plying with  his  agreement  when  asked  to  do 
so,  according  to  the  testimony  submitted  by 
the  appellee,  was  simply  that  he  had  chang- 
ed his  mind. 

But  it  Is  next  contended  that  even  If  the 
proposition,  as  testified  to  by  appellee's  wit- 
nesses, was  sufficiently  definite  and  certain 
for  the  purposes  of  a  contract,  there  was  no 
evidence  of  its  acceptance  by  the  company. 
There  was  no  action  by  the  board  of  directors 
formally  accepting  the  offer,  and  it  was  not 
necessary  that  there  should  be  such  action  to 
bind  tbe  appellee  as  one  of  the  contracting 
parties.  It  was  necessary  that  the  proposi- 
tion be  accepted  before  the  appellee  could  be 
held  to  it,  but  its  acceptance  could  be  implied, 
and  if,  from  what  the  company  did,  It  intend- 
ed that  the  appellant  should  understand  It 
to  have  accepted  his  offer,  and  his  conduct 
Indicated  that  he  regarded  the  same  as  hav- 
ing been  accepted,  he  cannot  be  heard  to  say, 
in  his  effort  to  avoid  his  agreement,  that  it 
was  not  accepted.  This  is  the  rule  as  be- 
tween natural  persons,  and  no  other  applies 
when  either  or  both  of  the  contracting  parties 
are  corporations.  The  evidence  from  which 
the  Jury  found  that  the  proposition  had  been 
accepted  was  ample.  It  was  first  made  by 
the  appellant  to  Person,  the  director  and  gen- 
eral manager  of  the  appellee.  He  called  an 
informal  meeting  of  its  board  of  directors, 
at  which  four  of  the  five  were  present.  The 
appellant  then  repeated  his  proposition  to 
these  directors.  A  meeting  of  the  board  was 
thereupon  regularly  called  for  January  8, 
1900,  at  which  all  the  members  were  present. 
The  vice  president  of  the  company  reported 
that  a  proposition  had  been  made  by  some 
gentlemen  to  Increase  the  capital  stock  by  the 
addition  of  $75,000,  and  offered  a  resolution 
for  a  meeting  of  the  stockholders ;  the  object 
of  their  meeting  being  to  pass  upon  the  ques- 
tion of  Increasing  the  capital  stock  of  the 
company.  Tbe  resolution  was  adopted  and 
tbe  president  was  authorized  to  appoint  a 
committee  to  confer  with  Mr.  Krauthoefer  in 
reference  to  the  lease  of  the  Milwaukee  store, 
with  power  to  act  He  was  the  agent  of  the 
owners  of  the  property.  At  a  meeting  of  the 
stockholders  held  on  January  22, 1900,  the  in- 
crease of  the  capital  stock  was  authorized  as 
proposed  by  the  appellant  On  April  9th  fol- 
lowing he  was  elected  a  director  of  the  com- 
pany. On  May  15th  of  the  same  year,  at  a 
meeting  of  the  board,  the  minutes  show  that 
"on  motion  of  O.  O.  Albright,  a  committee, 
composed  of  Messrs.  Lipps,  Person,  and  Rle- 
gel,  be  empowered  to  purchase  fixtures  and 


other  necessary  articles  to  equip  tbe  store  in 
Milwaukee,  Wis.,  at  a  cost  not  to  exceed 
$2,000,  and  to  agree  with  the  owners  upon 
the  alterations  to  be  made" ;  and  then,  on  mo- 
tion of  Lipps  himself,  he  was  appointed  a 
committee  of  one  to  go  to  Milwaukee  and 
sell  tbe  $50,000  of  preferred  stock  of  the  com- 
pany. What  must  have  seemed  to  the  Jury 
conclusive  evidence  that  he  regarded  his 
proposition  as  accepted  is  his  letter  of  Au- 
gust 25,  1900,  addressed  to  Marshall  Field  & 
Co.,  in  which  be  writes:  "I  am  the  trustee 
and  one  of  tbe  heirs  of  my  father's  estate, 
which  consists  of  real  estate  in  the  city  of 
Milwaukee.  •  •  •  The  Boston  Store  oc- 
cupied it  for  the  last  three  years  and  as  their 
lease  expired  last  May  I  did  not  renew  the 
same,  but  reorganized  the  Person  &  RIegel 
Company  to  conduct  their  business  there. 
The  reorganization  gives  them  a  capital  of 
$75,000  common  and  $50,000  preferred  stock." 
Having  found  that  Lipps  made  the  proposi- 
tion, to  have  found  that  it  had  not  been  ac- 
cepted by  the  company  would  have  been  a 
flniUng  in  the  very  teeth  of  the  evidence. 

A  third  contention  of  the  appellant  is  that 
there  was  no  mutuality  of  obligation  in  the 
alleged  contract  Of  this  we  need  say  no 
more  than  that  the  acceptance  of  his  propo- 
sition made  the  agreement  mutual. 

The  fourth  reason  given  by  the  appellant 
why  there  should  have  been  no  recovery 
against  him  is  that  there  was  no  perform- 
ance on  the  part  of  the  plaintiff  of  the  con- 
ditions of  the  alleged  contract  nor  ability  to 
perform  them.  The  only  thing  said  in  sup- 
port of  this  that  we  feel  called  upon  to  no- 
tice Is  that  the  "preferred  stock  was  an  over 
issue,  and  consequently  illegal  and  ultra 
vires."  The  appellee  Is  a  corporation  or- 
ganized under  the  statutes  of  New  Jersey, 
and  by  an  act  in  that  state  in  force  in  No- 
vember, 1900  (P.  L.  283),  at  tbe  time  the 
appellant  is  alleged  to  have  broken  his  con- 
tract it  is  provided  that  "every  corporation 
shall  have  power  to  create  two  or  more  kinds 
of  stock  of  such  classes,  with  such  designa- 
tions, preferences  and  voting  powers,  or  re- 
strictions or  qualifications  thereof,  as  shall  be 
stated  and  expressed  in  the  certificate  of  in- 
corporation ;  and  the  power  to  Increase  or  de- 
crease the  stock,  as  in  this  act  elsewhere  pro- 
vided, shall  apply  to  all  or  any  of  the  classes 
of  stock;  but  at  no  time  shall  the  total 
amount  of  preferred  stock  exceed  two-thirds 
of  the  actual  capital  paid  in  cash  or  prop- 
erty." It  is  to  be  noted  that  this  act  does 
not  provide  that  the  total  amount  of  the  pre- 
ferred stock  shall  not  exceed  two-thirds  of 
the  capital  stock,  but  of  the  "capital  paid  in 
cash  or  property."  As  amended  In  1901  (P. 
L.  245),  the  act  does  contain  a  provision  that 
preferred  stock  shall  not  exceed  two-thirds 
"of  the  capital  stock  paid  for  in  cash  or 
property."  It  is  evident  from  a  comparison 
of  the  original  act  with  its  amendment,  that 
the  Legislature  regarded  the  difference  be- 
tween tbe  capital  and  capital  stock  of  a  cor- 
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poratlon ;  and  there  Is  a  well-understood  dis- 
tinction, universally  recognized,  between  "the 
capital  or  property"  of  incorporated  com- 
panies and  "their  capital  stock."  "The  term 
'capital*  applied  to  corporations  is  often  used 
Interchangeably  with  'capital  stock,'  and  both 
are  frequently  used  to  express  the  same  thing 
— the  property  and  assets  of  the  corporation 
— but  this  is  Improper.  The  capital  stock  of 
a  corporation  is  the  amount  subscribed  and 
paid  in  by  the  shareholders,  or  secured  to  be 
paid  in,  and  upon  which  it  is  to  conduct  its 
operations;  and  the  amount  of  the  capital 
stock  remains  the  same,  notwithstanding  the 
gains  or  losses  of  the  corporation.  The  term 
'capital,'  however,  properly  means  not  the 
capital  stock  in  this  sense,  but  the  actual 
property  or  estate  of  the  corporation,  wheth- 
er in  money  or  property.  As  was  said  in  a 
New  York  case :  'It  is  the  aggregate  of  the 
sums  subscribed  and  paid  in,  or  secured  to 
be  paid  In  by  the  shareholders,  with  the  ad- 
dition of  all  gains  or  profits  realized  In  the 
use  and  Investment  of  these  sums,  or  If  losses 
have  been  incurred,  then  it  is  the  residue 
after  deducting  such  losses.'  It  follows  that 
a  corporation's  capital  may  be  many  times 
greater  than  its  capital  stock,  and  it  Is  this 
which  makes  the  shares  of  stock  of  a  corpo- 
ration worth  more  on  the  market  than  their 
par  value."  Clark  and  Marshall  on  Corpo- 
rations, 1140.  "There  Is  a  distinction  between 
the  capital  of  a  corporation  and  its  capital 
stock,  though  they  are  often  used  as  inter- 
changeable terms.  The  capital  stock  is  clear- 
ly not  the  same  as  property  possessed  by  the 
corporation;  for  the  capital  stock  remains 
fixed,  although  the  actual  property  of  the  cor- 
poration varies  in  value,  and  is  constantly  in- 
creasing or  diminishing  in  amount.  What  the 
amount  of  the  capital  shall  be  is  within  the 
discretion  of  the  managers,  but  the  amount 
of  the  capital  stock  is  limited  and  determined 
by  the  charter  and  the  law  governing  it  It 
follows  therefore  that  a  limit  imposed  upon 
the  capital  stock  of  a  corporation  does  not 
restrict  the  amount  of  property  which  it  may 
own.  Upon  the  distinction  between  the  capi- 
tal of  a  corporation,  which  is  its  property, 
and  the  capital  stock  which  represents  the  in- 
terests of  the  stockholders  in  the  corporation, 
and  is  their  property,  the  power  of  the  states 
to  subject  the  shares  of  national  banking  as- 
sociations to  taxation  is  based."  2  Beach  on 
Corporations,  f  466.  What  is  the  evidence 
as  to  the  ability  of  the  company  to  issue  its 
150,000  of  preferred  stock  in  compliance  with 
the  statute  of  New  Jersey  in  force  in  1900? 
Llpps  himself  furnished  it  In  a  letter  writ- 
ten by  him  to  Marshall  Field  &  Co.  on  Au- 
gust 26, 1900,  he  wrote :  "The  Person  &  Rie- 
gel  Company's  stock  at  the  Inventory  taken 
May  1st,  at  very  low  prices,  showed  a  value 
of  $64,000.  Unpaid  bills  and  all  other  indebt- 
edness $6,000."  Within  the  four  months  suc- 
ceeding May  X,  1900,  he  subscribed  for  326 
shares  of  the  common  stock  of  the  company, 
and  the  same  were  Issued  to  him.    The  par 


value  of  that  stock  was  $16,300.  During  the 
same  period  there  were  Issued  to  Ferdinand 
Weyland  40  shares  of  the  common  stock,  the 
par  value  of  which  was  $2,000.  Deducting 
from  the  inventoried  value  of  the  stock— 
$64,000— the  total  Indebtedness  of  the  com- 
pany on  May  1 — $6,000 — its  assets  amounted 
to  $58,000,  and  if  to  this  be  added  the  $18,300, 
the  par  value  of  the  common  stock  issued  to 
Llpps  and  Weyland,  the  capital  or  property 
of  the  company  was  $76,300,  $1300  in  excess 
of  what  was  necessary  to  enable  It  to  issue 
its  preferred  stock. 

The  fifth  and  sixth  complaints  of  the  appel- 
lant are  to  the  damages  recovered  and  the 
measure  of  them  adopted  by  the  court  In  its 
charge.  According  to  the  evidence,  there  was 
an  actual  breach  of  the  contract  by  the  ap- 
pellant, resulting  In  great  loss  to  the  appellee, 
and  the  only  measure  of  damages  that  could 
have  been  fixed  was  the  one  given  to  the 
jury.  Upon  this  point  the  learned  trial  judge 
said  clearly:  "I  say  to  you  that  this  con- 
tract, as  I  have  already  said,  was  a  contract 
to  furnish  cash.  It  was  that  pure  and  simple 
— furnish  cash  to  the  amount  of  $50,000.  It 
was  his  duty  to  furnish  that  amount  of  cash. 
If  yon  find  that  he  entered  into  this  contract, 
then  the  amount  of  your  verdict  would  be,  If 
you  find  a  verdict  for  the  plaintiff,  the  differ- 
ence between  the  $50,000  and  amount  of  cash 
which  he  provided  out  of  his  own  pocket,  and 
the  amount  of  cash  that  he  was  instrumental 
in  providing  for  the  use  of  the  company,  and 
that  difference  would  be  the  amount  of  your 
verdict" 

The  sixteenth  specification  of  error  is  to 
the  charge  as  a  whole,  and  appellant's  sixth 
complaint  Is  that  it  did  not  adequately  pre- 
sent to  the  jury  the  questions  involved.  The 
charge  was  brief,  and  commendably  so,  for  it 
was  long  enough  to  present  with  great  clear- 
ness the  three  questions  involved:  First 
Did  the  appellant  enter  Into  the  contract  upon 
which  the  action  was  based?  Second.  Did 
be  break  it?  And,  third.  What  damages 
should  be  awarded  to  the  plaintiff  if  there 
was  a  breach?  If  instructions  were  desired 
upon  certain  features  of  the  case,  they  could 
have  been  asked  for,  and,  if  improperly  given, 
would  be  subject  to  correction  here.  That  the 
learned  counsel  for  appellant  knew  this  was 
their  privilege  Is  evident  from  the  16  points 
submitted  by  them,  14  of  which  were  re- 
quests for  specific  instructions.  These  were 
given  on  some  of  the  very  features  of  the  case 
to  which  it  is  now  contended  the  trial  judge 
should  have  referred  In  his  general  charge. 
He  might  have  done  so  but  for  the  points  sub- 
mitted to  him;  and  be  was  not  called  upon 
to  do  bo  twice.  Having  said  to  the  jury  all 
that  he  was  required  to  say  to  them  to  en- 
able them  to  intelligently  understand  what 
the  issue  was  before  them  in  this  civil  case, 
his  failure  to  say  what  he  might  properly 
have  said,  If  asked  to  do  so,  Is  not  to  be  re- 
garded as  error.  "Mere  omissions  to  say 
what  might  have  been  properly  said  are  no 
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Just  ground  of  complaint  by  a  party  who  sub- 
mitted no  propositions,  and  suggested  no 
views  of  the  testimony  for  the  consideration 
of  the  court  Judges  are  entitled  to  expect 
this  kind  of  assistance  from  counsel,  and, 
when  it  is  not  rendered,  counsel  may  still  have 
the  benefit  of  errors  of  commission,  but  they 
should  not  complain  of  omissions."  Reeves 
v.  Delaware,  Lackawanna  &  Western  Rail- 
road Company,  30  Pa.  454,  72  Am.  Dec.  713. 

The  twentieth  assignment  of  error  com- 
plains of  the  permission  given  to  the  plaintiff 
to  send  out  the  statement  of  its  claim  with 
the  jury.  It  was  a  mere  calculation  of  the 
amount  which  the  appellee  claimed  to  be  due 
under  the  evidence,  and,  in  permitting  it  to 
go  to  the  Jury,  the  trial  Judge,  with  proper 
caution,  said:  "I  have  permitted  the  plaintiff 
to  send  out  a  statement  of  what  It  claims  to 
recover.  I  merely  want  to  caution  you  by 
saying  that  that  is  not  to  be  the  amount  of 
your  verdict  simply  because  the  statement 
claims  it  You  will  remember  that  the  de- 
fendant claims  that  the  whole  amount  of  this 
$50,000  was  paid  for  In  cash,  and,  whilst  the 
defendant  does  not  send  out  a  statement  you 
are  not  to  lose  sight  of  what  the  defendant 
claims  In  that  reference."  Under  the  circum- 
stances there  was  no  error  in  permitting  the 
statement  to  go  out.  "With  reasonable  cau- 
tion on  the  part  of  the  court  no  unfairness 
can  be  practiced  In  sending  out  a  paper  such 
as  this.  Of  Its  consequences  no  test  Is  so 
good  as  experience,  and  that  proves  not  only 
Its  fairness,  but  its  great  utility.  Indeed, 
where  accounts  are  submitted  to  a  Jury,  It 
"would  be  impossible  to  get  along  without  It 
It  originated  with  mutual  convenience  and  the 
agreement  of  parties ;  but  it  has  prevailed,  so 
long  and  so  uninterruptedly,  as  to  have  grown 
to  be  a  rule  of  practice,  and  as  such  we  are 
not  bound  to  disturb  It  It  Is  doubtless  sus- 
ceptible of  abuse;  and  the  court  ought  to  see 
that  what  purports  to  be  a  mere  statement  of 
particulars  be  so  in  fact  that  It  be  subserv- 
ient only  to  purposes  of  calculation,  and  con- 
tain no  item  of  which  at  least  evidence  has 
not  been  given,  Thus  restricted,  a  statement 
of  particulars  will  afford  salutary  assistance 
to  Jurors,  who  are  seldom  expert  at  accounts. 
There  was  therefore  no  error  In  permitting 
the  paper  to  go  out"  Frasler's  Administra- 
tors v.  Funk,  15  Serg.  &  R.  26. 

By  the  twenty-first  and  last  assignment 
we  are  asked  to  say  that  the  court  erred  In 
admitting  the  certificate  of  the  increase  of 
the  appellee's  stock,  because  the  certificate  of 
the  Secretary  of  State  did  not  have  upon  it 
the  great  seal  of  the  state  of  New  Jersey; 
and,  further,  that  it  was  not  in  the  form  re- 
quired by  the  act  of  Congress.  No  authority 
has  been  called  to  our  attention  requiring  a 
certificate  of  the  Increase  of  the  capital  stock 
of  a  foreign  corporation  to  bear  the  great  seal 
of  its  state,  or  that  it  cannot  be  received  in 
evidence  unless  certified  as  required  by  the 
act  of  Congress.  On  the  contrary,  by  the 
New  Jersey  statute  it  Is  declared  that  the  cer- 


tificate of  the  Secretary  of  State,  relating  to 
increase  of  capital  stock,  shall  be  taken  and 
accepted  as  evidence  of  such  increase,  If  it 
shall  certify  that  the  assent  of  the  stock- 
holders to  the  Increase  has  been  filed  In  his 
office.  Such  was  the  certificate  here,  to  which 
was  affixed  the  official  seal  of  the  Secretary 
of  State. 

All  the  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


(8  Del.  Ch.  91) 
WALKER  et  al.  v.  CALDWELL 
(Court  of  Chancery  of  Delaware.    Sept  Term, 
1896.) 

1.  Exectjtobs— Actions— Pabties— Escheat. 

By  his  will,  duly  proved,  A.  bequeathed  un- 
to his  two  sistera  "all  of  the  interest  of  my 
money  that  is  in  the  banks  in  Boston,  Mass., 
and  the  entire  principal  of  said  money  •  •  • 
to  their  children."  At  the  time  of  hig  death  he 
had  personal  deposits  In  three  such  bonks,  and 
in  one  of  them  an  additional  deposit  to  the 
credit  of  A,  "Trustee  for"  B.  No  such  per- 
son as  B.,  or  any  legal  representatives  under 
him,  "had  ever  come  forward  to  ask  or  demand 
the  said  trust  fund,  and  there  had  been  found  no 
proof  of  his  existence."    Held,  on  demurrer: 

(1)  That  the  Court  of  Chancery  has  jurisdic- 
tion of  a  suit  against  an  executor  for  a  legacy. 

(2)  That  B.  was  a  necessary  party,  and  there- 
fore the  bill  was  defective  for  want  of  proper 
parties. 

(3)  That  In  order  that  property  should  escheat 
to  the  state  It  is  necessary  that  the  last  owner 
should  die  intestate,  and  not  only  was  there  no 
such  affirmative  allegation,  but  it  would  be  in- 
consistent with  the  whole  tenor  of  the  bill  and 
its  averments  with  respect  to  B. 

[Ed.  Note— For  cases  in  point  8ee  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  gt  1277. 
1283 ;  vol.  19,  Escheat  {1.] 

2.  Same— Jumsdictton— Char  otht  Cotjbt. 

_  Thea  Court  of  Chancery,  in  this  state,  has 
jurisdiction  of.  suits  for  legacies  against  an  ex- 
ecutor, which  is  not  affected  by  the  statutes  au- 
thorizing the  legatee  to  sue  at  law.  The  recov- 
ery at  law  is  merely  concurrent  and  does  not 
affect  the  common-law  jurisdiction  in  equity. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
voJL_ 22,  Executors  and  Administrators,  \l  1274- 
1*7T  •] 

3.  Same. 

JEhe  afL?'  Mareh  *  176*  A  Del-  t*™< 
p.  408,  c.  183),  and  that  of  February  16,  1829 
(7  Del.  Laws,  p.  465,  c.  28),  authorizing  suits  at 
law  for  the  recovery  of  legacies,  did  no  more 
than  provide  a  concurrent  remedy  in  addition 
to  that  which  existed  in  the  Court  of  Chancery 
in  the  colonial  period,  and  was  subsequently 
adopted  by  the  state,  when  the  court  was  creat- 
ed by  the  Constitution  of  1792  and  continued  by 
the  Constitutions  of  1832  and  1897. 
(Syllabus  by  the  Court.) 

BUI  by  Perry  T.  Walker  and  others,  lega- 
tees under  the  will  of  Daniel  Caldwell,  de- 
ceased, against  Daniel  Caldwell,  executor  of 
Daniel  Caldwell,  deceased.  Demurrer  to  the 
bill  sustained,  with  leave  to  complainants  to 
amend. 

Bill  in  equity  by  legatees  against  an  execu- 
tor. The  allegations  of  the  bill,  which  was 
filed  April  24,  1895,  were  as. follows:  Daniel 
Caldwell,  late  of  Wilmington,  died  November 
7, 1891,  having  first  made  his  last  will,  which 
was  duly  proved  and  recorded  In  the  office  of 
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the  register  of  wills  for  New  Castle  county 
In  Will  Record  N,  vol.  2,  p.  411.  He  spe- 
cifically bequeathed  to  the  complainants  cer- 
tain moneys  theretofore  deposited  In  several 
banks  In  the  city  of  Boston,  Mass.,  In  these 
words:  "Item.  I  give  and  bequeath  unto  my 
two  (2)  sisters,  Susan  and  Betsy,  all  of  the 
interest  of  my  money  that  is  in  the  banks 
in  Boston,  Mass.,  and  the  entire  principal  of 
said  money  I  give  and  bequeath  to  their 
children."  The  money  so  deposited  was  in 
the  following  banks:  In  his  own  name,  In- 
dividually, in  the  Five  Cent  Savings  Bank, 
Suffolk  Savings  Bank,  and  Provident  Institu- 
tion for  Savings;  in  the  name  of  Daniel 
Caldwell,  trustee  for  Richard  Caldwell,  In 
the  Provident  Institution  for  Savings.  The 
money  standing  in  the  name  of  Daniel  Cald- 
well, trustee  for  Richard  Caldwell,  amounted 
to  $1,666.76,  which  was  received  by.  the  re- 
spondent and  by  him  deposited  at  interest  in 
the  Equitable  Guarantee  &  Trust  Company 
of  Wilmington  in  his  name  as  executor, 
where  It  still  remained  at  interest  A  sched- 
ule of  the  deposits  of  this  fund  in  the  Provi- 
dent Institution  for  Savings  was  annexed  to 
the  bill,  and  showed  that  the  first  deposit 
was  made  November  9,  1842,  for  $223,  and 
the  second  November  16,  1842,  for  $67,  and 
the  third  and  last  November  30,  1842,  for 
$200.  After  the  additions  of  interest  and 
the  deduction  of  the  amounts  paid  from  time 
to  time,  there  remained  the  said  balance  of 
$1,666.76,  which  was  paid  In  full  to  the  re- 
spondent as  executor  December  7,  1892.  It 
was  alleged  that  since  the  first  deposit  on 
November  9,  1842,  there  was  no  proof  or  rec- 
ord that  the  money  so  deposited  or  any  In- 
terest thereon  was  ever  paid  to  Richard 
Caldwell,  or  applied  for  his  use  and  benefit; 
and  since  that  time  neither  Richard  Cald- 
well, the  cestui  que  trust,  nor  any  one  hav- 
ing a  Just  and  legal  claim  under  him,  had 
ever  come  forward  to  ask  or  demand  the 
said  trust  fund,  and  there  had  been  found 
no  proof,  of  his  existence.  The  complain- 
ants Anabella  Ross  and  Mary  E.  Sturms 
were  children  of  the  testator's  sister  Betsy, 
and  under  the  laws  of  the  state  of  Delaware 
the  distributees  of  her  Intestate  property. 
The  complainants  Susan  Burford,  Ailsie  Ann 
Jefferson,  and  Perry  T.  Walker  were  chil- 
dren of  the  testator's  sister  Susan,  and  by 
the  laws  of  Delaware  the  distributees  of  her 
Intestate  property.  James  H.  Walker,  a  son 
of  the  said  Susan,  was  living  at  the  time  of 
the  death  of  Daniel  Caldwell,  and  was  there- 
fore one  of  his  legatees;  but  he  had  since 
died,  and  by  will  named  the  complainant 
Susan  Burford,  his  sister,  as  his  sole  legatee. 
The  respondent  was  named  as  sole  executor 
of  the  testator,  Daniel  Caldwell,  and  he,  as 
executor,  had  received  and  paid  over  to  the 
complainants,  under  the  terms  of  the  will, 
all  the  moneys  deposited  In  said  banks  in 
Boston,  except  those  deposited  In  the  Provi- 
dent Institution  for  Savings  In  the  name  of 
Daniel  Caldwell,  trustee  for  Richard  Cald- 


well. The  complainants  frequently  request- 
ed the  payment  by  the  respondent  of  the 
moneys  so  deposited  in  the  name  of  Daniel 
Caldwell,  trustee  for  Richard  Caldwell,  but 
such  payment  has  been  and  still  is  refused. 
In  addition  to  the  prayers  for  answer,  sub- 
poena, and  further  relief,  the  bill  prays  "that 
the  said  Daniel  Caldwell,  executor  as  afore- 
said, be  decreed  to  pay  over  unto  your  orator 
and  oratrixes  the  Just  and  full  sum  of  said 
moneys  so  coming  into  his  hands  as  afore- 
said, together  with  all  Interest  thereon  which 
has  accrued  since  It  has  come  into  his  pos- 
session." 

To  this  bill  the  respondent,  on  February 
27,  1896,  demurred,  alleging  for  cause:  (1) 
That  the  complainants  had  a  plain  and  ade- 
quate remedy  at  law.  (2)  That  It  appears 
by  the  bill  that  Richard  Caldwell,  the  cestui 
que  trust  of  Daniel  Caldwell,  deceased.  Is  a 
necessary  party  to  the  bill,  but  neither  he, 
nor  any  personal  representative,  is  named 
as  a  party.  (3)  That  the  complainants  have 
not  made  or  stated  such  a  case  as  entitled 
them,  or  any  of  them,  to  any  relief  with 
respect  to  the  matters  contained  In  the  bill. 
The  case  was  heard  on  demurrer  at  the  Sep- 
tember term,  1896. 

Thomas  F.  Bayard,  Jr„  for  complainants. 
Charles  W.  Smith,  for  defendant 

THE  CHANCELLOR  (after  stating  the 
facts  as  above).  The  bill  was  filed  by  the 
legatees  under  the  will  of  Daniel  Caldwell, 
deceased,  for  the  purpose  of  obtaining  a  de- 
cree of  this  court  requiring  Daniel  Caldwell, 
executor  of  the  said  Daniel  Caldwell,  de- 
ceased, to  pay  over  to  them  certain  moneys 
which  had  been  deposited  In  1842  by  the  said 
testator  In  the  Provident  Institution  for  Sav- 
ings, in  the  city  of  Boston,  in  the  name  of 
Daniel  Caldwell,  trustee  for  Richard  Cald- 
well, which,  with  Interest  amounted  to  $1,- 
666.76,  when  it  came  into  the  hands  of  Dan- 
iel Caldwell,  the  ■  said  executor.  The  re- 
spondent filed  his  demurrer  to  the  bill,  stat- 
ing as  his  first  cause  of  demurrer  that  the 
complainants  had  a  plain  and  adequate 
remedy  at  law;  It  being  urged  by  counsel  for 
the  respondent  that  the  enactment  of  statu- 
tory remedies  in  America  and  the  establish- 
ment of  statutory  courts  of  probate  have 
either  taken  away  the  Jurisdiction  of  courts 
of  equity  over  administration  suits,  or  ren- 
dered them  practically  obsolete,  so  that  the 
Jurisdiction  will  not  be  exercised,  unless 
rendered  necessary  by  some  of  the  special 
heads  of  equity  Jurisprudence,  such  as  fraud, 
etc. 

It  will  not  be  necessary  to  go  outside  of 
this  Jurisdiction  to  find  decisive  authority 
for  the  determination  of  the  questions  raised 
by  this  first  ground  of  demurrer.  It  Is,  of 
course,  not  denied  by  counsel  for  the  respond- 
ent that  at  common  law  It  was  a  very  im- 
portant part  of  the  exclusive  Jurisdiction  of 
the  English  Court  of  Chancery  to  hear  and 
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determine  suits  for  the  recovery  of  legacies 
and  for  distributive  shares  of  the  personal 
property  of  an  Intestate,  and,  when  the  Juris- 
diction of  the  High  Court  of  Chancery  In 
Great  Britain  was  conferred  upon  the  colo- 
nial courts  of  common  pleas  by  our  early 
colonial  statutes,  this  became  an  important 
part  of  their  exclusive  Jurisdiction,  and  so 
continued  to  be  until  Jurisdiction  was  given 
by  act  of  March  SI,  1764  (1  Del.  Laws,  p.  408, 
c.  183),  to  the  courts  of  common  law  to  en- 
tertain a  suit  against  an  executor  for  a  legacy 
due.  This  act,  passed  during  the  term  of 
John  Fenn  as  lieutenant  governor  of  the  col- 
ony, clearly  recognized  the  existing  Jurisdic- 
tion of  the  Court  of  Chancery,  reciting  that: 
"Whereas,  the  proceedings  In  the  courts  of 
chancery,  within  this  government,  for  the  re- 
covery of  legacies  are  tedious  and  expen- 
sive." It  then  enacted  that,  "from  and  after 
the  publication  of  this  act,  it  shall  and  may 
be  lawful  for  any  person  or  persons,  to  whom 
any  legacy,  or  bequest  of  any  sum  or  sums  of 
money,  or  other  goods  or  chattels,  have  been, 
or  may  be,  made,  by  the  last  will  and  testa- 
ment of  any  other  person  or  persons  legally 
.made,  to  commence,  sue  and  prosecute,  an 
action  of  debt,  detinue  or  account  render,  as 
the  case  may  require,  for  such  legacy,  after 
it  becomes  due.  In  any  of  the  courts  of  com- 
mon pleas  within  this  government."  There 
was  no  further  legislation  until  a  general 
statute  for  the  regulation  of  probate  and 
administration  was  passed  February  16, 1829, 
entitled  "An  act  concerning  the  probate  of 
wills  and  the  administration  of  personal  es- 
tates of  deceased  persons"  (7  Del.  Laws.  p. 
465,  C.  28),  section  16  (page  488)  of  which  pro- 
vided that  an  action  of  assumpsit  might  be 
maintained  against  an  executor  or  adminis- 
trator for  a  legacy  or  distributive  share.  The 
act  of  1764  is  found  in  the  Digest  of  1829, 
at  page  370,  where  It  is  provided  that  the 
legatee  may  sue  In  "debt,  detinue  or  account 
render,  as  the  case  my  require."  And  the  act 
of  1829,  to  be  found  on  page  217  of  the  same 
Digest,  provides  in  section  16  (page  228)  that 
"an  action  of  assumpsit  may  be  maintained 
against  an  executor  or  administrator  for  a 
legacy  or  distributive  share."  The  latter 
statute  does  not  refer  to  the  former,  and  It 
presumably  left  it  open  at  that  time  to  the 
suitor  to  adopt  any  one  of  the  forms  of  ac- 
tion mentioned  in  both  acts.  At  least  this 
seems  to  be  a  necessary  conclusion  from  the 
purpose  of  the  publication  of  the  Digest  of 
1829,  as  declared  In  the  preface.  In  which 
Judge  Hall,  the  editor  of  the  Digest,  states 
"that  this  edition  shall  contain  the  law,  as 
it  stands  In  force  upon  our  acts  of  assembly." 
In  the  Revised  Code  of  1852  the  action  of  as- 
sumpsit Is  alone  designated  as  the  remedy  at 
law  In  this  class  of  cases.  Bev.  Code  (1893) 
p.  680,  c.  89,  |  40. 

In  the  act  of  1829  a  legacy  either  directly 
or  Indirectly  the  subject  of  a  trust  was  ex- 
cluded from  the  grant  of  Jurisdiction;    but 


there  was  no  such  exception  noted  In  the 
act  of  1764.  Doubtless  It  was  deemed  un- 
necessary. It  Is,  of  course,  obvious  that  the 
question  here  touched  upon  as  to  what  ac- 
tion at  law  will  lie  cannot  arise  In  this  court, 
and  Is  here  referred  to  only  as  part  of  the 
historical  statement  of  the  legislation  on  the 
subject 

Can  It  be  successfully  contended  that  ei- 
ther the  act  of  1764  or  the  act  of  1829  does 
more  than  provide  a  concurrent  remedy  for 
the  recovery  of  a  legacy  In  addition  to  that 
which  bad  always  existed,  which,  as  above 
stated,  was  established  In  the  early  colonial 
period,  and  was  subsequently  adopted  by 
the  state,  when  the  present  Court  of  Chan- 
cery was  created  by  the  Constitution  of 
1792,  and  continued  by  the  Constitutions 
of  1832  and  1897?  Clearly  not  It  might  be 
sufficient  to  rest  alone  npon  the  language  of 
the  statutes  of  1764  and  1829,  which  plainly 
shows  that  they  only  established  a  concur- 
rent remedy,  Intending  to  make  available  a 
more  speedy  and  easy  method  of  recovering 
a  legacy,  without  Interfering  with  the  right 
of  a  suitor  to  proceed  by  bill  In  equity  if 
for  any  reason  he  were  advised  so  to  do. 
With  the  same  end  In  view,  the  proceeding 
by  scire  facias  on  a  mortgage  was  provided, 
and  Is  generally  used,  although  not  Interfer- 
ing with  the  right  of  a  mortgagee,  at  his 
option,  to  file  a  bill  In  equity  for  foreclosure. 
It  may  be  not  Inappropriate,  however,  to 
review  the  series  of  cases  In  our  Court  of 
Chancery  relating  to  this  subject 

At  the  time  of  the  passage  of  the  act  Of 
1829  the  Jurisdiction  in  equity  to  make  a 
decree  against  an  executor  for  the  payment 
of  a  legacy  at  suit  of  the  legatee  was  ha- 
bitually exercised  and  was  unquestioned.  It 
■was  not  considered  to  be  affected  by  the  stat- 
ute of  1704  In  the  colonial  period,  which  was 
recognized  as  the  law  of  the  state  In  Kit- 
ten et  al.  v.  Adams,  Ex'r,  1  Del.  Ch.  185. 
In  that  case  It  was  invoked  by  no  less  an 
authority  on  our  statute  law  than  Judge 
Hall,  who  within  a  decade  was  chosen  to 
codify  for  the  first  time,  and  unaided,  the 
statute  law  of  the  state.  It  was  recognized 
by  no  less  an  authority  on  equity  law  and 
practice  than  Chancellor  Rldgely  as  being  in 
full  force;  he  merely  holding  In  that  case 
that  it  did  not  sustain  the  particular  point 
made.  The  right  to  file  a  bill  In  equity 
against  an  executor  for  the  recovery  of  a 
legacy  was  unquestioned  and  habitually  rec- 
ognized In  this  state  between  the  time  of  the 
colonial  act  of  1764  and  that  of  1829.  Where 
the  question  whether  a  legacy  was  charged 
on  the  lands  arose  the  suit  was,  of  course, 
necessarily  brought  In  the  Court  of  Chan- 
cery; but,  disregarding  all  such  suits  in  the 
earlier  Chancery  Reports,  many  cases  are 
found  In  which  the  bill  was  filed  to  recover 
legacies  payable  out  of  the  personal  estate. 
The  following  may  be  cited  at  some  length: 

In  West  and  Wife  and  Mary  Turner's 
Adm'r  v.  Evans,  Adm'x,  1  Del.  Ch.  122,  the 
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bill  was  filed  on  behalf  of  two  residuary 
legatees,  Caty  West  and  Mary  Turner's  ad- 
ministrator. Caty  West  and  Mary  Turner, 
deceased,  were  the  children  of  Riley  Ake, 
and  Lemuel  West,  the  husband  of  Caty  West, 
was  joined  as  complainant.  The  defendant's 
intestate  was  executor  of  the  will  and  also 
guardian  of  the  legatees.  Before  the  filing 
of  the  bill  a  suit  at  law  had  been  brought 
by  the  complainant  West  and  wife  on  the 
guardian's  bond  given  by  the  defendant's  in- 
testate. No  suit  had  been  brought  on  the 
guardian's  bond  for  Mary  Turner,  deceased. 
The  bill  was  filed  to  recover  the  residue  of 
the  personal  estate  of  Riley  Ake,  deceased, 
which  was  bequeathed  to  his  daughters, 
Caty  and  Mary,  and  also  to  recover  rents 
and  profits  of  their  lands,  which  went  into 
the  hands  of  Ell  Evans,  the  defendant's  in- 
testate, as  their  guardian.  No  question 
whatever  was  raised  and  no  doubt  suggested 
as  to  the  jurisdiction  of  the  court  in  such 
case,  but  on  application  of  the  solicitor  for 
the  respondent  Chancellor  Rldgely  entered 
an  order  requiring  that  West  and  wife 
should  be  put  to  their  election  whether  to 
proceed  in  this  suit  or  at  law  on  the  guard- 
ian's bond.  The  complainants  having  elected 
to  proceed  on  the  guardian's  bond,  the  bill 
was  dismissed  touching  the  matters  of  the 
guardianship,  and  with  such  costs  against 
the  complainants  as  had  accrued  In  relation 
to  matters  of  the  guardianship. 

In  Klrkwood  v.  Mitchell,  Adm'r,  1  DeL 
Ch.  130,  a  bill  In  equity  was  filed  to  re- 
cover a  legacy,  and  the  respondent  demurred, 
assigning  for  cause,  inter  alia,  "that  the 
complainant  bath  a  remedy  at  law."  The 
Chancellor  was  of  opinion  that  the  legatee 
might  sue,  in  this  court,  the  personal  repre- 
sentative of  the  executor,  who  had  received 
assets  of  the  testator  sufficient  to  pay  the 
legacy.  The  demurrer  was  overruled  and 
the  respondent  ordered  to  answer.  The 
Chancellor's  order  was  affirmed  at  the  June 
term,  1820,  of  the  High  Court  of  Errors  and 
Appeals.  Afterwards  the  case  came  to  a 
hearing  before  the  Chancellor  at  the  March 
term,  1821. 

In  Killen  et  al.  ▼.  Adams,  Bx'r,  l  Del.  Ch. 
184,  above  referred  to,  a  bill  in  equity  was 
filed  to  recover  from  the  respondent  as  execu- 
tor a  legacy  of  $50  bequeathed  to  each  of  the 
complainants,  to  be  paid  within  one  year 
after  his  decease.  The  respondent  filed  a 
plea  that  no  tender  had  been  made  of  securi- 
ty to  refund  in  case  of  deficiency  of  as- 
sets, as  provided  by  the  statute  in  a  suit  at 
law  for  a  legacy.  1  Del.  Laws,  410,  §  6.  The 
case  came  before  the  Chancellor  on  the  plea, 
and  Judge  Hall,  for  the  respondent,  insisted 
that  the  statute,  which  requires,  in  a  suit 
at  law  for  a  legacy,  that  security  be  given 
or  tendered  to  refund  in  the  event  of  de- 
ficiency of  assets,  should  be  followed  in  a 
Court  of  Chancery.  Equity  follows  the  law, 
and  adopts  Its  principles  in  relation  to  the 
same    subject.      Chancellor    Rldgely    said: 


"Were  the  act  of  assembly  to  regulate  the 
proceedings  in  this  court,  it  would  defeat 
the  powers  of  the  court;  for  in  all  cases 
where  the  security  was  given  according  to 
the  act  the  court  would  be  obliged  to  de- 
cree a  payment,  without  the  power  of  im- 
posing any  terms,  however  proper,  just  as 
a  court  of  law  would  be.  Already  the  court 
may  compel  a  complainant  to  give  security 
to  refund,  or  to  Indemnify  the  executor,  and 
it  is  not  necessary  to  adopt  by  analogy  any 
new  power  or  authority  under  the  act.  That 
statute  applies  strictly  to  cases  at  law,  and 
gives  the  courts  of  common  law  a  jurisdic- 
tion which  they  did  not  possess,  but  which 
this  court  possesses  more  amply  than  is  giv- 
en by  the  act  to  courts  of  law.  By  St  2  Geo. 
II,  c.  23,  i  23,  an  attorney  cannot  bring  an 
action  unless  he  has  delivered  his  bill  one 
month;  but  be  may  take  out  a  commission 
of  bankruptcy  for  fees  while  his  bill  Is  un- 
der taxation.  The  reason,  Lord  Eldon  says, 
is  that,  a  commission  of  bankruptcy  being 
a  prompt  remedy,  the  object  would  be  de- 
feated by  waiting  a  month.  15  Ves.  Jr.  479, 
480,  487,  489.  To  him,  the  remedy  in  this 
court  being  more  complete  an  adoption  of 
the  statute  would  narrow  the  power  of  the 
court,  so  that  in  all  cases  complete  justice 
might  not  be  done."  The  plea  was  over- 
ruled and  the  defendant  ordered  to  answer. 

In  St.  James'  Church  v.  Walker,  Adm'r, 
1  Del.  Ch.  284,  the  bill  was  filed  for  a  legacy, 
and  the  case  was  heard  on  bill,  answer,  and 
proofs.  The  point  principally  discussed  by 
the  Chancellor  In  his  opinion  was  relative  to 
the  effect  of  a  foreign  nuncupative  will,  and 
the  probate  thereof;  but  no  question  was 
suggested  with  respect  to  the  jurisdiction 
of  tbe  court  in  such  cases. 

The  cases  I  have  cited  were  decided  dur- 
ing the  period  between  the  enactment  of  the 
statute  of  1764  and  that  of  1829 ;  but  in  1871, 
in  Wlngate  v.  Parsons  et  al.,  Ex'rs,  4  DeL 
Ch.  117,  the  bill  was  filed  by  the  husband  and 
wife  against  the  executors  of  tbe  wife's  fa- 
ther to  recover  a  legacy  to  her.  In  that  case, 
which  was  argued  by  the  late  Judge  Cullen 
and  the  late  Attorney  General  Moore,  Chan- 
cellor Bates  delivered  an  elaborate  opinion 
upon  the  particular  questions  raised ;  but  the 
jurisdiction  of  tbe  court  in  such  cases  was 
not  questioned  either  in  the  argument  or  opin- 
ion. 

This  brief  review  of  our  own  statutes  and 
decisions  manifestly  settles  the  question  of 
jurisdiction  beyond  the  possibility  of  a  doubt 
so  that  the  first  cause  of  demurrer  must  be 
overruled.  My  examination  of  the  second 
cause  of  demurrer  has  led  me  to  the  conclu- 
sion that  it  must  be  sustained,  but  I  have  not 
considered  that  this  conclusion  relieved  me 
of  the  necessity  of  carefully  considering  and 
passing  upon  the  first  cause  of  oemurrer,  be- 
cause it  goes  to  the  jurisdiction,  and,  mani- 
festly, it  is  incumbent  upon  the  court  to  de- 
termine a  question  of  jurisdiction  when  rais- 
ed, whether  other  objections  to  the  bill  are 
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sustained  or  not.  And  I  have  been  at  such 
pains  to  examine  the  statutes  of  both  the 
state  and  the  colony,  as  well  as  the  decisions 
of  this  court  from  the  beginning  of  our  Re- 
ports, because  In  this  case  the  question  of 
Jurisdiction  raised  Involves  the  effect  of  legis- 
lation upon  the  common-law  jurisdiction  of 
this  court  and  the  mutual  relations  of  the 
several  Jurisdictions  of  the  courts  of  law 
and  equity  In  this  state. 

The  second  ground  of  demurrer  Is  for  de- 
fective parties,  In  that  Blchard  Caldwell, 
cestui  que  trust  of  Daniel  Caldwell,  deceased, 
Is  not  named  as  a  party,  nor  any  personal 
representative  of  the  said  Blchard  Caldwell, 
and  on  this  ground  alone  the  demurrer  must 
be  allowed.  It  can  hardly  be  seriously  ques- 
tioned that  Richard  Caldwell,  the  cestui  que 
trust,  Is  a  necessary  party,  If  living,  and,  if 
he  be  dead,  that  the  fact  should  be  alleged 
and  bis  legal  representatives  be  joined  as 
respondent  The  case  of  Farmers'  Bank  v. 
Polk  et  al„,  1  Del.  Ch.  107,  was  the  case 
chiefly  relied  upon  by  the  counsel  for  com- 
plainant. It  was  there  held  that,  although 
the  rule  Is  that  all  persons  materially  Inter- 
ested should  be  parties  to  the  suit,  yet  "If 
some  of  the  persons  interested  reside  out  of 
the  jurisdiction  of  the  court,  or  cannot  for 
any  other  reason  be  brought  before  the  court, 
and  the  fact  is  charged,  that  forms  an  excep- 
tion. An  impossibility  -  cannot  be  required." 
In  the  present  case,  however,  the  single  al- 
legation of  the  bill  on  this  point  is  that  since 
the  time  of  the  first  deposit  on  account  of 
Daniel  Caldwell,  trustee  for  Blchard  Cald- 
well, there  has  been  found  no  proof  of  the 
existence  of  said  Richard  Caldwell.  Assur- 
edly this  Is  not  sufficient  to  take  the  case  out 
of  the  well-founded  and  well-settled  rule  of 
courts  of  equity  that  all  parties  Interested  in 
the  subject-matter  must  be  brought  before 
the  court,  and  It  certainly  Is  not  such  an  al- 
legation as  would  bring  It  within  the  principle 
of  the  exception  formulated  by  Chancellor 
Bidgely  In  Farmers'  Bank  v.  Polk,  supra. 

With  regard  to  the  third  and  last  cause  of 
demurrer,  that  the  complainants  have  no 
cause  of  action,  because  the  property  in  ques- 
tion did,  on  the  death  of  the  cestui  que  trust, 
escheat  to  the  state,  it  Is  sufficient  to  say 
that  the  point  made  by  the  complainant's 
counsel,  that  in  order  that  property  should 
escheat  to  the  state  it  is  necessary  that  the 
last  owner  should  die  Intestate  and  without 
heirs  or  any  known  kindred  (Rev.  Code  [1893] 
p.  620,  c.  82),  Is  obviously  well  taken,  since 
not  only  does  no  such  affirmative  allegation 
appear  In  the  bill,  but  such  an  allegation 
would  be  Inconsistent  with  the  whole  tenor 
of  the  bill  and  all  Its  allegations  with  refer- 
ence to  the  said  Richard  Caldwell.  Inas- 
much as  I  shall  give  complainants  leave  to 
amend  their  bill,  If  they  so  desire,  it  has 
seemed  proper  to  pass  also  upon  this  cause 
of  demurrer. 

I  shall  allow  the  demurrer,  for  the  second 

67A.-69 


cause  only,  with  leave  to  complainants  to 
amend  the  bill. 

On  December  8,  1886,  a  decree  was  entered 
allowing  the  demurrer,  with  costs,  to  be  paid 
by  the  respondent  out  of  the  trust  fond  in  his 


NOTE. 

An  interesting  statement  of  the  origin  of  the 
jurisdiction  of  the  English  Court  of  Chancery 
over  suits  for  legacies  is  given  in  Haynes  on 
Outlines  of  Equity  (101  Law  Library)  *109, 
which,  as  the  book  is  not  now  generally  acces- 
sible, it  may  be  worth  while,  in  connection  with 
the  case  reported,  to  briefly  summarize  as  fol- 
lows: 

"So  late  as  the  end  of  Queen  Elizabeth's  reign, 
it  appears  to  have  been  doubtful,  at  least, 
whether  the  only  remedy  of  a  legatee,  seeking 
payment  of  his  legacy  from  an  executor,  was  not 
in  the  Ecclesiastical  Court. 

"In  Piggot  v.  Parsons,  Tothill,  19  (44  Elit), 
it  appears  that  a  bill  for  a  legacy  was  'thought 
fit  to  be  dismissed.'  But  in  the  same  book, 
under  the  head  'Legacy,'  there  are  a  number  of 
cases  in  which  jurisdiction  seems  to  have  been 
taken,  one  of  which  is  of  a  date  eight  years  prior 
to  the  decision  just  cited.  Yelverton  v.  Newport, 
Tothill,  129  (36  Eliz.).  The  Ecclesiastical  Court, 
being  a  mere  jurisdiction  to  decree  payment  of  a 
legacy,  could  not  do  justice  in  many  cases,  or, 
indeed,  In  any  case  where  the  testator's  assets 
were  not  clearly  sufficient.  Having  no  power 
to  make  provision  for  the  payment  of  debts,  if  it 
decreed  payment  of  the  legacy  simply,  and  the 
estate  proved  insufficient  for  both  debts  and 
legacies,  the  executor  might  have  to  make  good 
individually  what  he  had  in  abeyance  to  the 
decree  of  the  Ecclesiastical  Court  applied  in  the 
payment  of  the  legacy. 

Probably  the  earliest  cases  in  which  the 
legatee  came  into  chancery  for  the  payment 
were  those  in  which  real  estate  was  devised  for 
the  payment  of  debts  and  legacies,  and  he  came 
simply  as  a  cestui  que  trust. 

"Afterwards  an  executor,  sued  in  the  Ec- 
clesiastical Court,  filed  a  bill  in  chancery  asking 
indemnity  against  payment.  Horrell  v.  Wald- 
rop,  2  Freem.  83  (1681). 

From  thus  permitting  the  executor  to  seek 
protection  of  the  Court  of  Chancery  in  his  pay- 
ment to  the  legatee,  it  followed  naturally  that 
the  legatee  should  be  allowed  the  reciprocal 
benefit  of  suing  the  executor,  and  thus  such 
suits  'became  part  of  the  established  jurisdiction 
of  the  court,  and  so  they  remain  at  the  present 
day.' 

"The  legatee,  like  the  creditor,  simply  asks 
payment.  If  the  executor  admits  assets,  the 
suit  would  end  there ;  but  this  he  is  usually  un- 
willing to  do,  and  the  suit  becomes  one  for  ad- 
ministration. Accounts  have  to  be  taken,  and 
the  distribution  under  the  direction  of  the  court 
follows  of  course.  Thus,  what  is  primarily  a 
bill  with  a  mere  pecuniary  demand  is  in  sub- 
stance a  bill  drawing  with  it  a  general  adminis- 
tration." 


(SO  VL  382) 


DOUGLAS  T.  CARE. 


(Supreme  Court  of   Vermont.    Lamoille.    Nov. 
18.  1907.) 

L  Tbiai/— Misconduct   or    Couusel— Abgtt- 

MENT. 

In  an  action  by  a  railway  mail  clerk  against 
a  car  cleaner  for  assault  and  battery,  plaintiff's 
counsel  in  various  ways  sought  to  convey  the 
idea  that  the  railroad  company  instigated  the 
assault,  and  was  the  real  defendant  In  his  ar- 
gument, he  criticised  a  witness  as  the  attorney 
tor   the    railroad   company,    and   made   unfair 
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comments  on  Ms  testimony,  and  then  said:  "If 
you  were  going  to  send  your  boy  oat  into  the 
world  to  earn  a  living,  do  you  want  him  to  be 
hounded  by  the  railroad  company  and  its  miser- 
able tools?"  On  objection,  plaintiff  said  that  he 
did  not  want  to  step  over  the  bounds,  but 
thought  from  the  evidence  the  railroad  company 
had  something  to  do  with  the  affair,  and  then 
withdrew  the  remark.  Held,  that  such  with- 
drawal did  not  cure  the  error  which  was  preju- 
dicial ;  there  being  no  proof  that  the  railroad 
company  had  any  connection  with  the  assault. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,   Trial,  $  315.] 

2.  ASSAULT  AND   BATTEBY— EVIDENCE. 

In  an  action  for  assault  by  a  railroad  car 
cleaner  on  a  mail  agent  evidence  that  plaintiff 
was  not  in  favor  with  the  railroad  officials  was 
insufficient  to  connect  such  officials  or  the  rail- 
road company  with  the  assault. 

Exceptions  from  Lamoille  County  Court; 
Wlllard  W.  Miles,  Judge. 

Action  by  F.  E.  Douglas  against  Charles  A. 
Carr.  Verdict  for  plaintiff,  and  defendant 
brings  exceptions.    Reversed  and  remanded. 

R.  W.  Simonds  and  T.  C.  Cheney,  for 
plaintiff.  H.  B.  Howe  and  F.  G.  Fleetwood, 
for  defendant 


TYLER,  J.  Trespass  for  an  assault  and 
battery;  plea,  justification,  replication,  de  in- 
juria. 

The  plaintiff  was  a  mall  agent  on  the  St 
Johnsbury  &  Lake  Champlaln  Railroad,  and 
the  defendant  was  a  car  cleaner  on  that  road. 
At  the  time  of  the  alleged  assault,  while  a 
car  was  standing  on  a  side  track  in  St  Johns- 
bury,  the  defendant  was  cleaning  the  smok- 
ing room  of  the  car  which  also  contained  the 
mall  room  and  the  baggage  room.  The  plain- 
tiff's evidence  tended  to  show  that,  while  he 
was  engaged  in  his  work  in  the  mail  room, 
he  went  into  the  smoking  room  and  found 
fault  with  the  defendant  about  the  water 
tank  in  the  plaintiff's  room  not  being  prop- 
erly filled,  and  the  lamps  not  being  properly 
cleaned;  that  the  defendant  ordered  him  to 
leave  the  room,  pushed  him  out,  and  shut 
the  door  upon  him,  pinching  his  fingers  in 
the  door;  that  mail  matter  had  accumulated 
In  that  part  of  the  car,  and  that  he  passed 
through  the  room  where  the  defendant  was 
at  work  for  the  purpose  of  removing  the 
mail  matter;  and  that  he  was  rightfully  in 
that  room  when  assaulted.  The  defendant's 
evidence  tended  to  show  that  there  was  no 
mail  matter  in  that  part  of  the  car,  that  the 
plaintiff  had  no  occasion  to  pass  through  that 
room,  and  that  he  was  wrongfully  there. 
The  defendant  testified  that  the  plaintiff  im- 
mediately returned  to  the  smoking  room, 
"stood  in  front  of  where  the  defendant  was 
sweeping,"  when  he  again  pushed  him  out 
The  plaintiff  conceded  that,  if  any  force  was 
justifiable,  the  defendant  did  not  use  unnec- 
essary force  in  removing  him  from  the  room. 
The  issue  made  by  the  parties  in  their  evi- 
dence, under  the  pleadings,  was  whether  the 
plaintiff  was  rightfully  in  the  smoking  room 
while  in  the  performance  of  his  duties,  or 


wrongfully  there,  as  the  defendant  claimed. 
The  plaintiffs  counsel  evidently  under- 
took to  try  his  case  upon  the  theory  that  the 
railroad  company  was  responsible  for  the 
defendant's  acts.  In  his  opening  statement 
to  the  jury,  he  said  that  he  should  show  that 
the  plaintiff  "had  got  himself  Into  disfavor 
with  the  railroad  company  prior  to  the  al- 
leged assault;   that  Immediately   after  the 

assault  the  officials ."     At  this  point  he 

was  interrupted  by  an  exception  being  taken 
by  the  defendant's  counsel,  and  he  did  not 
finish  the  remark,  nor  did  he  retract  it  The 
remark  was  well  calculated  to  give  the  jury 
an  impression  that  the  company  or  its  of- 
ficials instigated  the  assault  It  was  im- 
mediately followed  by  the  plaintiff's  attor- 
ney calling  the  defendant  as  a  witness,  and, 
under  the  defendant's  exception,  asking  him 
whether  "prior  to  this  fracas"  he  did  not 
know  that  there  was  friction  between  the 
plaintiff  and  the  railroad  officials,  to  which 
the  defendant  replied  that  he  did  know  that 
fact  A  question  arose  upon  the  competency 
of  such  evidence,  and  the  attorney  informed 
the  court,  in  the  presence  of  the  jury,  that 
he  should  offer  to  show,  before  the  trial 
closed,  that  the  defendant  assaulted  the 
plaintiff  by  direction  of  one  of  the  railroad 
officials.  In  the  same  line  he  got  before  the 
jury  the  fact  that  it  was  the  duty  of  the 
railroad  company  "to  take  care  of  the  mail 
part  of  the  car  as  to  cleaning  it,"  and  that 
it  employed  the  defendant  for  that  purpose. 
Mr.  Blodgett,  who  was  an  attorney  for  the 
railroad  company  In  other  matters,  had  been 
called  as  a  witness  for  the  plaintiff.  The 
plaintiff's  attorney  In  his  closing  argument 
took  occasion  to  characterize  him  as  an  at- 
torney for  the  railroad  company,  and  made 
unfair  comments  on  his  testimony.  In  that 
argument  he  also  said  to  the  jury:  "If  you 
were  going  to  send  your  boy  out  into  the 
world  to  earn  a  living,  do  you  want  him  to 
be  bounded  by  the  St  Johnsbury  &  Lake 
Champlaln  Railroad  Company  and  its  mis- 
erable tools?"  The  defendant  excepted  to 
the  remark,  and  the  court  asked  the  attor- 
ney If  be  insisted  upon  it  The  latter  re- 
plied: "I  do  not  want  to  step  over  the 
bounds,  but  I  think  from  the  evidence  in  the 
case  that  the  St.  Johnsbury  &  Lake  Cham- 
plain  Railroad  Company  have  had  some- 
thing to  do  in  this  affray."  The  exceptions 
state  that  he  then  withdrew  the  remark.  It 
Is  true  that,  as  a  general  rule,  a  full  retrac- 
tion by  counsel  of  an  improper  remark  to  the 
jury  is  held  to  cure  the  mischief  done,  but 
that  must  depend  upon  the  spirit  and  man- 
ner In  which  the  retraction  is  made.  In 
this  case  the  attorney,  under  the  cover  of 
a  formal  withdrawal  of  the  remark,  express- 
ed his  belief  that  the  railroad  company  was 
in  some  way  responsible  for  the  occurrence. 
It  seems  to  have  been  bis  purpose  through- 
out the  trial  to  Impress  upon  the  minds  of 
the  jurors  the  Idea  that  the  railroad  company 
Instigated  the  assault,  and  was  the  real  de- 
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fondant  He  first  stated  It  In  bis  opening 
remarks,  and  then  drew  from  the  defend- 
ant the  fact  that  there  was  friction  between 
the  railroad  company  and  the  plaintiff.  This 
was  followed  by  an  announcement  to  the 
court  that  he  should  show  that  the  assault 
was  made  by  direction  of  the  railroad  of- 
ficials. The  remark  In  the  closing  argument 
was  made  as  though  he  had  shown  that  fact, 
when  no  such  fact  had  been  proved,  nor  had 
been  offered  in  evidence,  though  he  had  been 
told  by  the  court  that  be  might  make  the 
offer  without  objection.  The  fact  that  the 
plaintiff  was  not  In  favor  with  the  railroad 
officials  would  not,  in  law,  have  connected 
them  or  the  company  with  the  assault  The 
remarks  made  by  the  plaintiff's  counsel  to 
the  Jury,  and  those  made  In  their  presence, 
were  calculated  to  mislead  them  by  giving 
them  an  impression  that  the  railroad  com- 
pany was  connected  with  the  assault,  if  not 
legally  liable  for  It  Their  natural  effect  was 
to  prejudice  the  jury  against  the  defendant, 
and  place  him  at  a  disadvantage  with  them, 
and  the  case  does  not  show  that  the  court 
cautioned  the  jury  not  to  be  Influenced  by 
them.  The  case  falls  within  the  rule  repeat- 
edly laid  down  by  this  court  Judge  Veazey 
said  In  Rea  v.  Harrington,  58  Vt.  190,  2  Atl. 
481,  56  Am.  Rep.  561,  that  the  impropriety 
and  wrong  of  counsel  thus  stating  or  as- 
suming facts  in  argument  which  are  outside 
of  all  evidence  are  perfectly  manifest  If  a 
deliberate  act,  Its  object  can  be  only  to  have 
the  Jury  consider  as  facts  something  not 
In  the  case,  and  thus  Induce  a  verdict  not 
warranted  by  the  evidence.  When  counsel 
persistently  travel  out  of  the  record,  basing 
argument  on  facts  not  appearing,  and  appeal- 
ing to  prejudice,  Irrelevant  to  the  case  and 
outside  of  the  proof,  It  not  only  merits  the 
severe  censure  of  the  court,  but  is  valid 
ground  for  exception.  To  state  as  facts  per- 
tinent, to  the  issue,  matters  not  in  evidence, 
or  to  assume  In  argument  that  such  facts  are 
In  the  case,  when  they  are  not  Is  sufficient 
to  reverse  a  judgment  This  Is  the  rule  stat- 
ed In  the  notes  to  McDonald  v.  People,  126 
III.  150,  18  N.  E.  817,  9  Am.  St  Rep.  559,  and 
supported  by  a  multitude  of  cases  there  cit- 
ed. The  court  should  not  be  given  occasion 
to  enforce  these  familiar  rules. 
Judgment  reversed,  and  cause  remanded. 


(80  Vt  870) 

IiA WHENCE,  State's  Atty.  of  Rutland  County, 
v.  RUTLAND  R.  CO. 

(Supreme  Court   of   Vermont.    General   Term. 
Nov.  16,  1907.) 

1.   CORPORATIONS— CORPORATE   EXISTENCE   AND 

Franchise— Amendment  or  Chabteb. 

■  A  reservation  in  a  charter  of  a  corporation 
or  in  the  general  law  of  power  to  amend,  alter, 
or  repeal  places  under  legislative  control  all 
rights,  privileges,  and  immunities  derived  direct- 
ly from  the  state  including  its  very  existence,  but 
rights  and  interests  acquired  by  the  corporation 
not  constituting  a  part  of  the  contract  of  incor- 
poration and  not  so  derived  directly  from  the 


state  stand  on  a  different  footing,  and  are  not 
thereby  subjected  to  legislative  control. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig* 
vol.  12,  Corporations,  |  119.] 

2.  Constitutional  Law  —  Due   Pbocess   of 
•  Law— Weekly  Payment  Act. 

Act  Dec  10,  1906,  p.  114,  No.  117,  requir- 
ing a  mining,  quarrying,  manufacturing,  etc, 
or  railroad  corporation  to  pay  its  employes  each 
week,  and  that  payment  shall  be  in  lawful  mon- 
ey, is  not  as  to  a  railroad  corporation,  whose 
charter  provides  that  it  shall  be  subject  to 
amendment  alteration,  or  repeal,  and  subject 
also  to  the  general  law  to  the  same  effect,  a 
deprivation  of  liberty  or  property,  as  to  either 
requirement  without  due  process  of  law  in  viola- 
tion of  Const  U.  S.  Amend.  14,  nor  is  it  as  to 
the  stockholders  of  such  corporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig 
vol.  10,  Constitutional  Law,  S  845.] 

8.  Same— Equal   Pbotection    or   Laws. 

Act  Dec.  10,  1906.  p.  114,  No.  117,  requir- 
ing a  mining,  quarrying,  manufacturing,  etc, 
or  railroad  corporation  to  pay  its  employes  each 
week,  and  that  payment  shall  be  in  lawful 
money,  is  not,  as  to  a  railroad  corporation,  a  de- 
nial of  the  equal  protection  of  the  laws,  in  vio- 
lation of  Const.  U.  S.  Amend.  14,  though  not 
including  all  corporations,  the  rule  being  that 
special  legislation  does  not  contravene  the  equal- 
ity clause  of  that  amendment  if  within  the 
sphere  of  its  operation  all  persons  within  its 
provisions  are  treated  alike. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  690.] 

4.  Statutes— Void  in  Pabt— Effect. 

Even  if  Act  Dec  10,  1906,  p.  114,  No.  117, 
requiring  a  mining,  quarrying,  manufacturing, 
etc.,  or  railroad  corporation  to  pay  its  employes 
each  week,  and  that  payment  snail  be  in  lawful 
money,  should  Include  corporations  that  it  should 
not,  it  would  not  be  thereby  invalidated  as  to  a 
railroad  corporation  as  to  which  it  is  otherwise 
valid. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  |  68.] 

5.  Constitutional  Law— Equal  Pbotection 
of  Laws. 

Act  Dec  10,  1906.  p.  114,  No.  117,  re- 
quiring a  mining,  quarrying,  manufacturing,  etc., 
or  railroad  corporation  to  pay  its  employes  each 
week,  and  that  payment  shall  be  in  lawful 
money,  is  not  subject  to  the  objection  that  the 
act  cannot  operate  alike  on  all  within  its  pro- 
visions because  it  includes  foreign  corporations  as 
to  which  the  Legislature  is  without  power  of 
amendment  of  charters,  since,  though  the  Legis- 
lature is  without  power  of  amendment,  foreign 
corporations  are  as  amenable  to  the  laws  of  the 
state  as  to  the  business  done  therein  as  are  do- 
mestic corporations. 

6.  Same— Liberty  to  Contract. 

Act  Dec  10,  1906.  p.  114,  No.  117.  is  not 
invalid  as  restricting  the  rights  of  railroad  em- 
ploye's to  contract  with  their  employer,  such 
restriction  not  being  direct,  but  resulting  from 
the  restriction  of  the  employer's  right  and  that 
restriction  being  valid  as  to  the  employer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  8  169.] 

7.  Same— Bill  of  Rights. 

Act  Dec  10,  1906,  p.  114,  No.  117,  requir- 
ing a  mining,  quarrying,  manufacturing,  etc.,  or 
railroad  corporation  to  pay  its  employes  each 
week,  and  that  payment  shall  be  in  lawful 
money,  is  not  as  to  a  railroad  corporation,  whose 
charter  provides  that  it  shall  be  subject  to 
amendment  alteration,  or  repeal,  and  subject 
also,  to  the  general  law  to  the  same  effect  in 
contravention  of  the  declaration  of  the  Bill  of 
Rights  that  all  men  are  born  equally  free,  and 
have  certain  natural  rights  amongst  which  are 
acquiring,  possessing,  and  protecting  property,  or 
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the  declaration  that  every  member  of  society 
"kath  a  right  to  be  protected  in  the  en  joy  merit 
of  life,  liberty,  and  property." 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  10,  Constitutional  Law,  |  109.) 

Exceptions  from  City  Court  of  Butland; 
N.  K.  Farnsworth,  Judge. 

Action  by  Bobert  A.  Lawrence,  state's  at- 
torney, against  the  Rutland  Railroad  Com- 
pany to  recover  a  penalty  for  a  violation  of 
the  weekly  payment  law.  Acts  1906,  p.  114, 
No.  117.  Heard  on  agreed  statement  of  facts 
and  general  demurrer.  Judgment  for  plain- 
tiff, and  defendant  excepts.    Affirmed. 

Argued  before  BOWELL,  0.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

C  O.  Pitts,  Atty.  Geou,  and  B.  A.  Law- 
rence, State's  Atty.,  for  plaintiff.  H.  Henry 
Powers,  for  defendant. 

BOWELL,  O.  3.  The  question  is  whether 
the  weekly  payment  act  (act  Dec  10,  1906,  p. 
114,  No.  117)  1b  constitutional.  It  provides 
that  a  mining,  quarrying,  manufacturing, 
mercantile,  telegraph,  telephone,  railroad,  or 
other  transportation  corporation,  and  an  In- 
corporated express,  water,  electric  light  or 
power  company,  doing  and  transacting  busi- 
ness in  this  state,  shall  pay  each  week,  In 
lawful  money,  each  employe  engaged  In  the 
business  the  wages  earned  by  such  employe 
to  a  day  not  more  than  six  days  prior  to  the 
date  of  such  payment,  provided  that,  if  at 
any  time  of  payment  an  employe  is  absent 
from  his  regular  place  of  labor,  be  shall  be 
entitled  to  such  payment  on  demand.  It 
further  provides  that  no  such  corporation 
shall  pay  Its  employes  in  script,  vouchers, 
duebllls,  nor  store  orders,  except  It  be  a  co- 
operative corporation  In  which  the  employe 
is  a  stockholder,  but  shall,  on  request  of  such 
shareholding  employe,  pay  him  as  provided 
in  the  act  It  further  provides  that  no  as- 
signment of  future  wages  payable  thereun- 
der shall  be  valid,  If  made  to  the  corporation 
from  which  such  wages  are  to  become  due, 
or  to  any  one  in  its  behalf,  or  If  made  or 
procured  to  be  made  to  any  one  for  the  pur- 
pose of  relieving  such  corporation  from  the 
obligation  to  pay  according  to  the  act;  and 
that  no  corporation  shall  require  an  agree- 
ment from  an  employe  to  accept  wages  at 
any  other  period  as  a  condition  of  employ- 
ment The  act  penalizes  each  failure  to 
pay  as  therein  required,  and  this  action  Is 
brought  to  recover  a  penalty  for  one  such 
failure.  As  the  case  is  presented,  the  de- 
fendant does  not  question  its  liability  If 
bound  by  the  act  The  defendant's  charter, 
granted  In  1867,  provides  that  it  "shall  be 
subject  to  the  action  of  any  future  Legisla- 
ture to  amend,  alter,  or  repeal  as  the  public 
good  may  require."  Before  and  at  the  time 
of  this  grant  the  general  law  was,  even 
since  has  been,  and  still  Is,  to  the  same  ef- 
fect as  to  all  acts  creating,  continuing,  al- 
tering, or  renewing  a  corporation  or  body 
politic.    The   plaintiff   claims   that    as   to 


changing  the  defendant's  charter,  the  act  in 
question  does  not  go  beyond  the  scope  of  the 
power  therein  reserved  for  that  purpose; 
nor  beyond  the  general  law  In  that  behalf, 
which,  being  In  force  when  the  charter  was 
granted  and  still  In  force,  must  be  read  Into 
It  as  a  part  of  It;  and,  besides,  that  the  act 
Is  a  proper  exercise  of  the  police  power  of 
the  state.  The  defendant  denies  this,  and 
contends  that  the  act  contravenes  both  the 
federal  Constitution  and  the  state  Constitu- 
tion— the  federal  Constitution,  because  it 
deprives  the  defendant  of  liberty  and  prop- 
erty without  due  process  of  law,  and  denies 
to  it  the  equal  protection  of  the  laws;  the 
state  Constitution,  because  It  contravenes  the 
declaration  of  the  Bill  of  Bights  that  "all 
men  are  born  equally  free  and  Independent 
and  have  certain  natural,  inherent  and  un- 
alienable rights,  amongst  which  are  the  en- 
joying and  defending  of  life  and  liberty,  ac- 
quiring, possessing,  and  protecting  property, 
and  pursuing  and  obtaining  happiness  and 
safety,"  and  also  because  It  contravenes  the 
further  declaration  of  the  Bill  of  Bights  that 
"every  member  of  society  hath  a  right  to  be 
protected  in  the  enjoyment  of  life,  liberty, 
and  property." 

The  questions  arising  under  the  federal 
Constitution  will  be  first  considered,  for  their 
determination  will  largely  dispose  of  those 
arising  under  the  state  Constitution.  It 
Is  needless  to  say  that  on  the  federal  ques- 
tions the  decisions  of  the  federal  Supreme 
Court  are  controlling,  so  we  shall  not  go  much 
outside  of  them.  And  It  may  be  said,  In 
limine,  that  they  settle  that  a  corporation  is 
a  person,  within  the  meaning  of  the  due- 
process  clause  and  the  equality  clause  of  the 
fourteenth  amendment;  and  that  a  corpo- 
rate charter  is  a  contract  between  the  state 
and  the  corporators,  and  protected  by  the 
federal  Constitution,  like  any  other  contract 
from  legislation  impairing  its  obligation.  To 
show  that  the  act  In  question  1b  within  the 
power  to  amend  reserved  In  the  defendant's 
charter  and  in  the  general  law,  the  plaintiff 
relies  largely  on  St  Louis,  Iron  Mountain  & 
Southern  Railway  Co.  v.  Paul,  173  U.  S.  404, 
19  Sup.  Ct  419,  43  L.  Ed.  746,  which  was  er- 
ror to  the  Supreme  Court  of  Arkansas,  and 
involved  the  constitutionality  of  a  statute  of 
that  state  providing  that  when  any  railroad 
company,  or  any  company,  corporation,  or 
person'  engaged  in  the  business  of  operating 
or  constructing  any  railroad  or  railroad 
bridge,  or  any  contractor  or  subcontractor 
engaged  in  the  construction  of  any  such  road 
or  bridge,  discharged,  with  or  without  cause, 
or  refused  further  to  employ,  any  servant  or 
employe,  the  unpaid  wages  of  such  servant 
or  employe  then  earned  at  the  contract  rate, 
without  abatement  or  deduction,  should  be 
and  become  due  and  payable  on  the  day  of 
such  discharge  or  refusal,  and,  If  not  paid  on 
such  day,  then,  as  a  penalty  for  nonpayment 
the  wages  should  continue  at  the  same  rate 
until  paid,  but  not  more  than  60  daya,  unless 
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an  action  was  brought  therefor  within  that 
time.  The  action  was  to  recover  both  wages 
and  penalty.  The  Constitution  of  that  state 
provided  that  corporations  might  be  formed 
under  general  laws,  which  might  be  altered 
or  repealed  from  time  to  time;  that  the  Gen- 
eral Assembly  should  hare  power  to  alter,  re- 
voke or  annul  any  charter  of  Incorporation 
then  existing  and  revocable,  or  any  that  might 
thereafter  be  created,  whenever,  In  its  opin- 
ion, it  might  be  Injurious  to  the  citizens  of 
the  state;  in  such  manner,  however,  that  no 
Injustice  should  be  done  to  the  corporators. 
The  federal  Supreme  Court  affirmed  the  judg- 
ment below,  which  sustained  the  statute  as 
within  this  reserved  power  of  amendment,  as 
far  as  it  affected  corporations,  and  as  not 
violative  of  the  fourteenth  amendment  nor 
of  the  Constitution  of  the  state,  which  is  sub- 
stantially like  the  declarations  of  our  Bill 
of  Rights  relied  upon,  following  the  case  of 
Leep  v.  Same  Defendant,  58  Ark.  407,  25  S. 
W.  75,  23  L.  R.  A.  264,  41  Am.  St.  Rep.  109, 
In  which  the  statute  was  held  unconstitutional 
as  to  subjects  of  contract  purely  and  ex- 
clusively private,  unaffected  by  any  public 
Interest  or  duly  to  person,  society,  or  govern- 
ment, and  the  parties  are  capable  of  contract- 
ing, as  to  which,  it  was  said,  no  condition 
can  exist  warranting  legislative  Interference 
for  the  purpose  of  prohibiting  the  contract 
or  controlling  its  terms.  It  was  contended 
above  In  the  Paul  Case  that,  as  to  railroad 
corporations  organized  before  its  passage, 
the  act  was  void  because  It  violated  the 
fourteenth  amendment  But  the  court  said 
that  corporations  are  creatures  of  the  state, 
endowed  with  such  faculties  as  the  state  be- 
stows, and  subject  to  such  conditions  as  the 
state  imposes,  and,  if  the  power  to  modify 
their  charters  Is  reserved,  the  reservation  is 
a  part  of  the  contract,  and  no  change  within 
the  legitimate  exercise  of  the  power  can  be 
said  to  impair  Its  obligation,  and  that  as  the 
amendment  then  in  question  rested  on  rea-. 
sons  deduced  from  the  peculiar  character  of 
the  business  of  the  corporations  affected,  and 
the  nature  of  their  functions,  and  applied  to 
all  alike,  the  equal  protection  of  the  laws 
was  not  denied.  The  further  question  was 
whether  the  amendment  should  have  been 
held  unauthorized  because  amounting  to  a 
deprivation  of  property  forbidden  by  the  fed- 
eral Constitution.  The  court  Bald  that  the 
power  to  amend  could  not  be  used  to  take 
away  property  already  acquired  under  the 
operation  of  the  charter,  nor  to  deprive  a 
corporation  of  the  fruits  of  contracts  law- 
fully made  -that  had  been  reduced  to  posses- 
sion; bat  that  alterations  or  amendments 
could  be  made  that  would  not  defeat,  nor  sub- 
stantially impair,  the  object  of  the  grant  nor 
any  rights  that  had  vested  under  It  and  which 
the  Legislature  might  deem  necessary  to  se- 
cure that  object,  or  other  public  or  private 
rights;  that  the  act  In  question  was  purely 
prospective,  and  did  not  Interfere  with  vest- 
ed rights,  existing  contracts,  nor  destroy,  nor 


sensibly  encroach  upon,  the  right  to  contract, 
although  It  did  Impose  a  duty  in  relation  to 
the  payment  of  wages  actually  earned  that  re- 
stricted future  contracts  In  the  particular 
named.  In  view  of  the  fact  that  the  corpo- 
rations embraced  In  the  act  were  clothed 
with  a  public  trust,  and  discharged  duties  of 
public  consequence,  affecting  the  community 
at  large,  the  court  below  held  the  regulation 
promotive  of  the  public  Interest  In  the  protec- 
tion of  employes  to  the  limited  extent  stated, 
and  properly  within  the  reserved  power  to 
amend.  The  court  above  said  that  inasmuch 
as  the  right  to  contract  was  not  absolute,  but 
might  be  subjected  to  the  restraints  demand- 
ed by  the  safely  and  welfare  of  the  state,  It 
did  not  think  that  the  conclusion  below  in 
Its  application  to  the  power  to  amend  could 
be  disputed  on  the  ground  of  infraction  of 
the  fourteenth  amendment.  But  it  is  said 
that  the  case  is  not  authority,  because  when 
the  defendant  In  error  was  discharged,  his 
wages  earned  became  due  and  payable  at 
once  at  the  common  law,  and  that  the  ac- 
tion was  maintainable  on  that  ground  alone. 
But,  however  that  was  as  to  the  wages,  It 
was  scarcely  so  as  to  the  penalty,  for  that 
would  not  accrue  at  common  law,  and  recov- 
ery was  had  for  both.  And,  besides,  no  such 
question  was  suggested  in  the  case,  which 
was  put  exclusively  on  the  constitutionality 
of  the  act,  and  so  it  must  be  regarded  as  au- 
thority on  that  question.  And  the  court  recog- 
nized it  as  such  In  the  memorandum  case  of 
Minneapolis,  eta,  R.  R.  Co.  v.  Gano,  190  IT. 
S.  557,  23  Sup.  Ct  854,  47  L  Ed.  1183,  which 
was  affirmed  on  the  strength  of  It  and  of  oth- 
er cases.  And  it  Is  in  accord  with  the  deci- 
sions of  that  court  generally  on  the  question 
of  how  far  a  reservation  in  a  charter  or  in 
a  general  law  of  power  to  amend,  alter,  or 
repeal,  as  the  public  good  may  require,  au- 
thorizes legislative  control  of  the  corporation. 
The  rule  deducible  from  those  decisions,  short- 
ly stated,  Is  substantially  this,  we  think:  That 
such  a  reservation  affects  the  entire  relation 
between  the  state  and  the  corporation,  and 
places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  Its 
charter  directly  from  the  state,  including 
its  very  existence;  but  that  rights  and  in- 
terests acquired  by  the  corporation,  not  con- 
stituting a  part  of  the  contract  of  incorpo? 
ration,  and  so  not  derived  directly  from  the 
state,  stand  on  a  different  footing,  and  are 
not  thereby  subjected  to  legislative  control. 
Thus,  in  Tomlinson  v.  Jessup,  15  Wall.  (U. 
S.)  454,  21  L.  Ed.  204,  exemption  from  tax- 
ation granted  in  an  amendment  of  a  charter, 
not  made  on  a  consideration  moving  to  the 
state,  was  held  revocable  under  a  power  con- 
tained in  a  general  law  antedating  the  char- 
ter. The  court  said  that  it  was  true  that  the 
amendment,  when  accepted,  formed  a  part 
of  the  contract  from  that  date,  and  was  of  the 
same  obligatory  character;  and  that  it  might 
be  equally  true,  as  claimed,  that  the  exemp- 
tion from  taxation  added  largely  to  the  val- 
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ue  of  the  stock  of  the  corporation,  and  in- 
duced the  defendant  In  error  to  purchase  the 
shares  held  by  him,  but  that  those  considera- 
tions could  not  be  allowed  any  weight  in 
determining  the  validity  of  the  subsequent 
taxation;  that  the  reserved  power  authorized 
any  change  In  the  contract  of  incorporation 
as  It  originally  existed,  or  as  subsequently 
modified,  or  its  entire  revocation;    that  the 
original  corporators  and  the  subsequent  stock- 
holders took  their  Interests  with  notice  of  the 
power,  and  of  the  possibility  of  Its  exercise 
at  any  time  In  the  discretion  of  the  Legis- 
lature;   that  the  object  of  the  reservation, 
and  of  similar  reservations  In  other  charters. 
Is  to  prevent  a  grant  of  corporate  rights  and 
privileges  In  a  form  that  will  preclude  legis- 
lative   Interference    with   their   exercise    if 
the  public  Interest  should  at  any  time  re- 
quire such  interference;  that  it  Is  a  provision 
Intended  to  preserve  to  the  state  control  over 
its  contract  with  the  corporators,  which,  with- 
out that  provision,  would  be  irrepealable,  and 
protected  from  any  measures  affecting  its  ob- 
ligation; that  the  reservation  affects  the  en- 
tire relation  between  the  state  and  the  cor- 
poration, and  places  under  legislative  con- 
trol   all   rights,    privileges,    and    Immunities 
derived  by   its   charter  directly   from   the 
state;     but   that    rights   acquired    by    third 
persons,   which   have   become  vested  under 
the  charter,  in  the  legitimate  exercise  of  Its 
powers,    stand    different.    There    the    state 
contended  only  for  power  under  the  reserva- 
tion to  modify  Its  own  contract  with  the 
corporators,  not  for  power  to  revoke  con- 
tracts of  the  corporation  with  other  parties, 
nor  to  impair  any  vested  rights  thereby  ac- 
quired.   Railroad  Co.  v.  Maine,  96  U.  S.  490, 
24  L.  Ed.  836,  is  to  the  same  effect    But  the 
alterations  must  be  reasonable,  made  In  good 
faith,  and  consistent  with  the  scope  and  ob- 
ject of  the  act  of  incorporation,  for  beyond 
the  sphere  of  the  reserved  power  the  vested 
rights  of  corporators  are  surrounded  by  the 
same  securities,  and  are  as  Inviolable  as  are 
such  rights  In  other  cases.    Shields  v.  Ohio, 
98  U.  a  819,  824,  24  L.  Ed.  867. 

The  doctrine  of  these  cases  Is  approved  and 
applied  in  the  Sinking  Fund  Cases,  99  U.  S. 
70,  26  L.  Ed.  496.  There  it  was  held  that, 
by  virtue  of  a  reserved  power  to  amend. 
Congress  could  require  the  plaintiffs,  which 
were  railroad  corporations,  to  set  aside  a 
portion  of  their  current  income  as  a  sinking 
fund  to  meet  certain  of  their  mortgage  debts 
when  they  matured.  As  to  the  Union  Pacific 
Company,  which  was  a  government  corpora- 
tion, the  court  said  It  was  safe  to  say  that, 
whatever  rules  Congress  might  have  pre- 
scribed in  the  original  charters  for  the  gov- 
ernment of  the  corporation  in  the  adminis- 
tration of  Its  affairs,  it  retained  the  power  to 
prescribe  by  amendment;  that  It  could  not 
undo  what  had  been  done,  nor  unmake  con- 
tracts that  had  been  made,  but  that  it  could 
provide  for  what  should  be  done  In  the  future, 
and  direct  what  preparations  should  be  made 


for  the  due  performance  of  contracts  already 
entered  Into;    that  it  could  originally  have 
prohibited  the  borrowing  of  money  on  mort- 
gage, or  said  that  no  bonded  debt  should  be 
contracted  without  ample  provision  by  sink- 
ing-fund to  meet  It  at  maturity;    that,  not 
having  done  so  at  first,  it  could  not  then, 
by  direct  legislation,  vacate  mortgages  al- 
ready made  under  the  power  originally  grant- 
ed, nor  release  debts  already  contracted,  but 
that  a  prohibition  against  contracting  debts 
In  the  future  would  not  avoid  debts  already 
contracted.     The  Central  Pacific  Company, 
which  was  a  state  corporation,  was  held  to 
be  within  the  act  of  Congress  for  special 
reasons.     We  are  referred  to  some  of  the 
dissenting  opinions  in  those  cases.    But  they 
are  not  authoritative.     They  recognize  the 
rule,  however,  and  deny  only  its  application. 
Thus  it  Is  shown  how  far  a  reserved  power 
to  amend,  alter,  or  repeal  a  charter  as  the 
public  good  requires   authorizes   legislative 
control    of   the   corporation;    and   by    that 
rule  the  act  In  question  must  be  tested,  for 
that  is  the  power  reserved  In  the  defendant's 
charter  and  in  the  general  law.    It  is  true 
that  requiring  the  defendant  to  pay  weekly 
restricts  Its  right  to  contract  with  Its  em- 
ployes for  a  longer  period  of  payment;   and 
this,  the  defendant  says,  cannot  be  done,  for 
it  was  chartered  to  build  and  operate  a  rail- 
road, and,  although  nothing  Is  said  In  the 
charter  about  the  right  to  contract,  yet  that 
right  exists,  for  without  It  a  railroad  could 
neither  be  built  nor  operated;  that  the  grant 
carried  with  it  all  Incidental  powers  neces- 
sary to  make  it  effective  for  the  purpose  for 
which  it  was  made;  that,  as  long  as  the  road 
Is  operated,   so  long  the  right  to  contract 
must  continue;    that  the  right  to  make  con- 
tracts for  the  payment  of  wages  Is  a  part  of 
the  franchise  granted,  and  is  a  vested  right, 
protected  by  the  fourteenth  amendment,  and 
therefore  cannot  be  disturbed  by  the  Legis- 
lature by  amendment  of  Its  charter,  by  the 
exercise  of  the  police  power,  nor  otherwise 
howsoever.    But  that  argument  is  untenable 
because  it  falls  to  note  the  reserved  power  to 
amend,  which  Is  a  part  of  the  charter  con- 
tract, and  no  change  within  the  scope  of  that 
power,  which  is  limited  to  the  requirements 
of  the  public  good,  can  be  said  to  impair  the 
obligation  of  that  contract,  for  the  corpora- 
tors must  be  taken  to  have  assented  in  ad- 
vance to  all  such  changes.     And  that  the 
act  Is  within  the  scope  of  that  power  cannot 
be  doubted,  for  its  requirement,  especially 
as  far  as  it  relates  to  the  defendant  and  to 
the  class  to  which  It  belongs,   which   are 
clothed  with  a  public  trust,  and  discharge 
duties  of  public  concern,  affecting  the  com- 
munity at  large,  Is  promotive  of  the  public 
good  in  protecting  their  employes  to  the  limit- 
ed extent  it  does.    Nor  does  that  requirement 
destroy,  nor  sensibly  encroach  upon  the  right 
to  contract  but  only  modifies  that  right  which 
is  not  absolute,  but  Is  subject  en  general 
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principles,  to  such  reasonable  restraint  as 
the  public  good  may  require.  It  is  the  gen- 
eral right  to  acquire  and  possess  property, 
and,  by  necessary  implication,  the  general 
right  to  contract  concerning  it,  that  the  Con- 
stitution protects.  But  that  protection  does 
not  make  those  rights  absolute  in  every  par- 
ticular. If  it  does,  what  becomes'  of  the 
police  power,  which  inheres  In  every  free 
government,  and  Is  based  on  the  maxim,  "Sic 
utere  tuo  ut  alienum  non  lsedas,"  which,  as 
the  federal  Supreme  Court  says,  is  of  uni- 
versal and  pervading 'obligation,  and  a  con- 
dition on  which  all  property  is  held;  that  Its 
application  to  particular  conditions  must  nec- 
essarily be  within  the  reasonable  discretion 
of  the  legislative  power;  and  that,  when  such 
discretion  is  exercised  in  a  given  case  by 
means  appropriate  and  reasonable,  not  op- 
pressive nor  discriminatory,  it  is  not  subject 
to  constitutional  objection.  Orient  Insurance 
Co.  v.  Daggs,  172  U.  S.  567,  568,  19  Sup.  Ct 
281,  43  L.  Ed.  552.  This  doctrine  is  equally 
applicable  here,  for  the  reserved  power  with 
which  we  are  dealing,  like  the  police  power, 
is,  as  we  have  said,  limited  by  the  require- 
ments of  the  public  good. 

The  case  at  bar  is  not  distinguishable  from 
the  Paul  Case,  for  there,  as  here,  the  cor- 
poration was  clothed  with  a  public  trust,  and 
discharged  duties  of  public  consequence,  af- 
fecting the  community  at  large,  and  the  time 
of  payment  was  fixed  by  statute,  regardless 
of  the  contract  Nor  is  it  distinguishable 
from  the  Sinking  Fund  Cases,  for  there  the 
corporations  were  virtually  made  to  pay  their 
debts  before  they  became  due.  And  it  is  well 
within  Tomlinson  v.  Jessup,  for  there  an  ex- 
emption from  taxation  contained  in  a  charter, 
not  made  on  a  consideration  moving  to  the 
state,  was  held  revocable,  when  deemed  by 
the  Legislature  to  be  for  the  public  good. 
Therefore  the  act  does  not  deprive  the  de- 
fendant of  liberty  nor  property  in  contra- 
vention of  the  fourteenth  amendment  because 
it  requires  weekly  payments.  Nor  does  it 
because  it  requires  payment  in  lawful  mon- 
ey, for  the  medium  of  payment  Is  as  much 
within  the  scope  of  the  reserved  power  as 
the  time  of  payment  Indeed,  it  is  held  that 
in  some  cases  the  medium  of  payment  Is  with- 
in the  police  power.  Thus,  in  Knoxvllle  Iron 
Co.  v.  Harbison,  183  U.  S.  13,  22  Sup.  Ct  1, 
46  L.  Ed.  55,  a  statute  of  Tennessee  was  up- 
held on  that  ground,  which  required,  In  cer- 
tain circumstances,  the  redemption  in  lawful 
money  of  coupons,  script,  store  orders,  and 
other  evidences  of  Indebtedness  issued  by 
employers  In  payment  of  wages  due  to  em- 
ployes. It  was  there  objected  that  no  power 
to  amend  was  reserved  In  the  plaintiff's  char- 
ter. But  the  court  said  that  although  In  the 
Paul  Case  stress  was  laid  on  the  reserved 
power  to  amend,  yet  inasmuch  as  the  right 
to  contract  la  not  absolute  in  respect  to  every 
matter,  but  may  be  subjected  to  the.  re- 
straints demanded  by  the  safety  and  welfare 
of  the  state  and  its  inhabitants,  the  police 


power  may,  within  defined  limits,  extend  over 
corporations  outside,  and  regardless,  of  the 
power  to  amend  charters.  In  that  case  the 
employes  were  considered  to  be  at  a  disad- 
vantage with  the  employers  in  the  matter  of 
wages,  they  being  miners  and  coal  workers. 
The  case  Is  referred  to  approvingly  in  Loch- 
ner  v.  New  York,  198  U.  S.  45,  55,  25  Sup.  Ct 
539,  49  L.  Ed.  937. 

Nor  does  the  act  deny  to  the  defendant  the 
equal  protection  of  the  laws.  True,  it  does 
not  Include  all  corporations  doing  business  in 
the  state ;  but  it  includes  all  of  the  particular 
class  to  which  the  defendant  belongs,  namely, 
all  railroad  corporations,  and  all  other  trans- 
portation corporations,  and  all  telegraph  and 
all  telephone  corporations,  and  all  incorpo- 
rated express  companies,  and  perhaps  some 
other  public  service  corporations.  But  it  is 
not  necessary  to  its  validity  that  it  should  In- 
clude all  corporations  doing  business  in  the 
state ;  for,  although  class  legislation,  discrim- 
inating against  some  and  favoring  others,  is 
prohibited,  yet  special  legislation  does  not 
contravene  the  equality  clause  of  the  four- 
teenth amendment  if,  within  the  sphere  of 
its  operation,  all  persons  within  its  provisions 
are  treated  alike  in  like  circumstances  and 
conditions.  Hayes  v.  Missouri,  120  U.  S.  68, 
72,  7  Sup.  Ct  350,  30  L.  Ed.  578;  Missouri 
Pacific  Railway  Co.  v.  Mackey,  127  U.  S.  205, 
8  Sup.  Ct  1161,  82  L.  Ed.  107.  It  is  said  In 
Magoun  v.  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  283,  294,  18  Sup.  Ct  594,  42  L.  Ed. 
1037,  that  the  state  may  distinguish,  select 
and  classify  objects  of  legislation,  and  that 
the  power  must  necessarily  have  a  wide  range 
of  discretion.  And  this  Is  because  of  the 
function  of  legislation,  and  the  purposes  to 
which  it  Is  addressed.  Classification  for  such 
purposes  is  not  Invalid  because  not  depend- 
ing on  scientific  or  marked  differences  In 
things  or  persons  or  in  their  relations.  It  is 
enough  if  it  Is  practical,  and  It  Is  not  review- 
able unless  palpably  arbitrary.  Orient  In- 
surance Co.  v.  Daggs,  172  U.  S.  557,  562,  19 
Sup.  Ct  281,  43  L.  Ed.  552.  It  was  there 
held  that  a  fire  insurance  company  was  not 
deprived  of  the  equal  protection  of  the  laws 
by  a  statute  applicable  to  fire  Insurance  com- 
panies only,  making  the  entire  amount  of  the 
policy  payable  In  case  of  loss,  reduced  by 
depreciation  of  the  property  after  it  was  In- 
sured. In  Minneapolis  &  St  Louis  Railway 
Co.  v.  Beckwlth,  129  U.  S.  26,  9  Sup.  Ct  207, 
32  L.  Ed.  585,  a  statute  of  Iowa  making  a 
class  of  railroad  corporations  for  special  leg- 
islation was  sustained.  There  the  statute 
Imposed  double  damages  for  stock  killed  or 
Injured  at  a  point  on  the  road  where  the  cor- 
poration had  a  right  to  build  a  fence,  but  had 
not  In  Missouri  Pacific  Railway  Co.  v. 
Mackey,  127  U.  S.  205,  8  Sup.  Ct  1161,  32  L. 
Ed.  107,  a  statute  of  Kansas  was  sustained 
that  abrogated  the  fellow-servant  doctrine 
only  as  to  railroad  companies  organized  or 
doing  business  In  the  state.  While  these  ca- 
ses may  not*  be  precedents  for  the  case  in 
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hand,  they  are  analogous  examples  of  the 
application  of  the  rule  of  classification,  which 
is  that  you  must  differentiate  before  you  can 
classify,  for  otherwise  you  have  only  arbi- 
trary selection,  which  is  no  ground  for  classi- 
fication. But  the  Paul  Case  is  a  precedent 
here,  for  there  the  valid  part  of  the  statute 
applied  to  railroad  corporations  only,  and 
they  alone  were  classified  for  the  purpose  of 
making  them  pay  in  certain  circumstances, 
regardless  of  contract.  Here  the  classifica- 
tion is  made  for  substantially  the  same  pur- 
pose, and  Is  broader  than  the  classification 
there,  for  It  includes  more  than  railroad  cor- 
porations; and,  even  If  it  Includes  more  than 
it  should,  which  we  do  not  intimate,  the  bad 
would  not  vitiate  the  good,  as  it  did  not  in 
the  Paul  Case.  In  this  connection  we  are  re- 
ferred to  the  Railroad  Tax  Cases  (C.  C.)  13 
Fed.  722.  There  the  taxes  sought  to  be  col- 
lected were  held  Invalid  because  of  the  dis- 
criminatory character  of  their  assessment, 
which  the  court  said  was  palpably  and  gross- 
ly unjust,  and  entirely  disregarded  the  rule 
of  equality  and  uniformity.  The  judgment 
was  affirmed  above  on  another  ground,  and 
the  question  on  which  the  case  turned  below 
was  not  considered.  Santa  Clara  County  v. 
Southern  Pacific  Ry.  Co.,  118  U.  S.  894,  6 
Sup.  Ct.  1132,  30  I*  Ed.  118.  But  extreme 
cases  do  not  prove  the  rule,  and  the  case  as 
put  below  is  too  extreme  to  be  of  aid  here. 

But  it  is  objected  that  the  act  cannot  op- 
erate alike  on  all  within  its  provisions,  for 
it  Includes  foreign  corporations  doing  busi- 
ness in  this  state,  and,  as  the  Legislature  can- 
not amend  their  charters,  they  are  not  sub- 
ject to  its  control  In  this  behalf.  True,  the 
Legislature  cannot  amend  the  charters  of  for- 
eign corporations;  but  this  court  has  recent- 
ly held  that  foreign  corporations  doing  busi- 
ness here  are  as  amenable  to  our  laws  as  to 
business  done  here  as  are  domestic  corpora- 
tions. In  re  Consolidated  Rendering  Co.,  80 
Vt  66,  78,  66  Atl.  790.  See.  also,  Cook  v. 
Howland  and  Bacon,  74  Vt  393,  52  Atl.  973, 
59  L.  R.  A.  338,  98  Am.  St.  Rep.  912.  This 
precise  question  was  ruled  in  Dayton  Iron 
Co.  v.  Barton,  183  U.  S.  23,  22  Sup.  Ct.  5,  46 
L.  Ed.  61.  There  the  plaintiff  In  error  under- 
took to  defend  on  the  ground  of  being  a  for- 
eign corporation.  The  case  arose  under  the 
Tennessee  store  order  act  that  had  just  been 
held  valid  as  to  domestic  corporations  in 
Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13, 
22  Sup.  Ct.  1,  46  L.  Ed.  65,  above  referred  to. 
But  the  court  said  that,  as  the  act  was  valid 
as  to  domestic  corporations,  It  was  valid  as 
to  foreign  corporations,  whose  right  to  do 
business  in  the  state  might  be  deemed  sub- 
ject to  the  condition  of  obeying  the  regula- 
tions prescribed  in  the  legislation  of  the  state. 

It  Is  also  objected  that  the  act  Is  invalid 
because  It  restricts  the  rights  of  the  defend- 
ant's employes  to  contract  with  It  But  the 
restriction  of  their  rights  Is  not  direct  but  re- 
sults trom  the  restriction  of  the  defendant's 
rights :  and,  as  that  restriction  Is  good  as  to 


the  defendant,  the  rights  of  Its  employes  are 
not  thereby  infringed,  for  they  have  no  right 
to  demand  greater  liberty  for  the  defendant 
In  order  that  their  liberty  may  be  enlarged. 
State  v.  Brown,  etc.,  Mfg.  Co.,  18  R  I.  16,  25 
Atl.  246,  17  L.  R.  A.  856,  864. 

It  Is  also  objected  that  the  act  infringes 
the  rights  of  the  defendant's  stockholders. 
We  quite  agree  with  what  Mr.  Justice  Field 
said  below  In  the  Railroad  Tax  Cases,  that 
when  it  is  necessary  for  the  protection  of 
contract  or  property  rights,  the  courts  will 
look  through  the  artificial  name  and  entity 
of  the  corporation  to  the  persons  who  com- 
pose it  and  protect  them,  though  the  process 
be  In  its  name ;  and  with  what  Judge  Sawyer 
said  in  the  same  cases,  that  for  the  purpose 
of  protecting  rights,  the  property  of  all  busi- 
ness and  trading  corporations  Is  the  property 
of  the  individual  corporators.  But  their 
property  rights  are  no  more  absolute  than  are 
the  property  rights  of  others,  but  are  as  sub- 
ject to  modification  as  theirs.  All  men  can 
modify  their  property  rights  by  contract  but 
no  man  can  bargain  away  his  right  to  con- 
tract at  all  concerning  property,  for  that 
right  Is  unalienable.  Now,  the  defendant's 
stockholders  did  modify  their  property  rights 
in  the  corporation  by  becoming  stockholders 
therein,  for  thereby  they  must  be  taken  to 
have  assented  to  any  and  all  amendments  of 
the  charter  that  come  within  the  reserved 
power ;  and  as  the  act  in  question  comes  with- 
in that  power,  and  amends  the  charter  as 
far  as  It  is  Inconsistent  with  it  and  to  that 
extent  modifies  property  rights  under  it  they 
must  be  taken  to  have  assented  to  that  modi- 
fication also.  Tomllnson  v.  Jessup,  15  Wall. 
(U.  S.)  454,  21  L.  Ed.  204.  But  the  defendant 
says  that  in  many  of  the  states  acts  on  this 
and  kindred  subjects  have  been  passed,  and 
have  always  been  held  unconstitutional  as 
depriving  both  the  employer  and  the  em- 
ployed of  the  right  to  contract;  and  refers 
to  divers  police  power  cases  In  support  of  the 
claim.  Although  we  do  not  put  this  case  on 
the  ground  of  the  police  power,  yet,  as  that 
power  and  the  power  here  reserved  are  alike 
limited  to  the  requirements  of  the  public 
good,  those  cases  may  properly  be  considered, 
as  they  are  illustrations  of  the  application  of 
the  principle  Involved.  On  the  subject  of 
eight  hour  laws,  reference  is  made  to  Low  v. 
Rees  Printing  Co.,  41  Neb.  127,  59  N.  W.  362, 
24  L.  R.  A  702,  43  Am.  St.  Rep.  670,  and  to 
Ritchie  v.  People,  155  HI.  98,  40  N.  E.  454, 
29  L.  R.  A.  79,  46  Am.  St  Rep.  316.  The  Ne- 
braska statute  was  that  a  day's  work  for  ail 
classes  of  mechanics,  servants,  and  laborers, 
except  those  engaged  in  farm  and  domestic 
labor,  should  not  exceed  eight  hours.  The 
Illinois  statute  was  that  uo  female  should  be 
employed  in  a  factory  more  than  8  hours  In 
any  one  day,  nor  more  than  48  hours  in  any 
one  week.  It  was  held  In  both  of  those  cases 
that  the  statutes  did  not  come  within  the  po- 
lice power,  and  were  unconstitutional  as  de- 
priving both  the  employer  and  the  employe 
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of  the  right  to  contract  But  these  cases  are 
no  warrant  for  saying  that  In  no  circumstanc- 
es can  the  hours  for  a  day's  work  be  limited ; 
for  In  Holden  v.  Hardy,  169  U.  8.  S66,  18  Sup. 
Ct  883,  42  L.  Ed.  780,  a  statute  limiting  the 
employment  of  workmen  In  all  underground 
mines  and  workings,  and  in  smelting  and  oth- 
er plants  for  reducing  or  refining  ores  or  met- 
als, to  eight  hours  a  day,  except  in  certain 
emergencies,  was  held  a  valid  exercise  of  the 
police  power,  because  the  kind  of  employment 
and  the  character  of  the  employed  in  that 
kind  of  labor  was  such  as  to  make  it  reason- 
able and  proper  for  the  state  to  interfere  in 
order  to  protect  them  from  being  constrained 
by  the  rules  of  the  proprietors  in  regard  to  la- 
bor. That  case  Is  referred  to  approvingly  In 
Lockner  v.  New  York,  198  U.  &  45,  64,  25 
Sup.  Ct  589,  49  L.  Ed.  937,  in  which  a  statute 
limiting  hours  of  work  in  bakeries  was  held 
not  to  come  within  the  police  power,  as  there 
was  no  reasonable  ground  for  the  classifica- 
tion. Reference  is  made  to  cases  holding  that 
store  orders  and  the  like  cannot  by  statute, 
be  made  payable  in  money ;  and  to  cases  hold- 
ing that  the  relations  between  employer  and 
employs  in  the  business  of  manufacturing 
and  mining  cannot  be  regulated  by  statute. 
But  most  of  those  cases  refer  to  matters  held 
to  be  purely  of  private  concern,  and  not  at 
all  of  public  concern.  Thus,  in  State  v.  Good- 
will, 33  W.  Va.  179,  10  S.  E.  285,  6  L.  R.  A. 
621,  25  Am.  St  Rep.  863,  the  question  arose 
under  an  act  "to  secure  to  operatives  and  la- 
borers engaged  In  and  about  mines,  manu- 
factories of  Iron  and  steel,  and  all  other 
manufactories,  the  payment  of  their  wages  at 
regular  intervals,  and  in  lawful  money  of  the 
United  States."  The  court  stated  the  question 
to  be  whether  the  Legislature  could  limit  or 
forbid  the  right  of  contract  between  persons 
under  no  mental,  corporal,  or  other  disabili- 
ty, when  the  subject  of  the  contract  is  lawful, 
not  public  In  Its  character,  and  the  exercise 
of  it  is  purely  private  and  personal  to  the 
parties  themselves;  So,  in  Mlllett  v.  People, 
117  111.  294,  7  N.  B.  631,  57  Am.  Bep.  869,  a 
statute  providing  for  weighing  coal  at  mines 
as  a  basis  for  computing  wages  for  mining  It 
and  declaring  null  and  void  all  contracts  for 
mining  it  in  which  the  weighing  provided  for 
by  the  statute  was  dispensed  with,  was  held 
unconstitutional,  because  not  a  matter  of  pub- 
lic concern.  The  court  said  that  the  public  is 
not  compelled  to  resort  to  mineowners  any 
more  than  It  Is  to  resort  to  the  owners  of  any 
other  of  the  ordinary  necessities  or  conven- 
iences of  life  that  form  a  part  of  the  com- 
merce of  the  country.  And  that  the  owner  of 
a  coal  mine  is  under  no  obligation  to  obtain 
a  license  from  any  public  authority,  and  there- 
fore exercises  no  franchise  when  he  works 
his  mine.  In  Frorer  v.  People,  141  111.  171,  31 
N.  E.  895, 16  L.  R.  A.  492,  a  law  singling  out 
persona,  corporations,  and  associations  en- 
gaged in  mining  and  manufacturing,  and  de- 
priving them  of  the  right  to  contract  as  per- 
sons, corporations,  and  associations  engaged 


In  other  business  might  lawfully  do,  was 
held  unconstitutional.  So  In  Bamsey  v.  Peo- 
ple, 142  111.  380,  32  N.  E.  364,  17  L.  R.  A  853, 
an  act  for  the  weighing  in  gross  of  coal  hoist- 
ed from  mines  was  held  unconstitutional  for 
the  same  reason.  State  v.  Loom  Is,  115  Mo. 
307,  22  S.  W.  350,  21  L.  R.  A.  789,  much  re- 
lied upon  by  the  defendant  was  a  store  order 
case  against  the  members  of  a  firm  of  coal 
miners.  The  law  was  held  unconstitutional, 
but  the  court  expressly  said  that  the  defend- 
ants in  operating  their  coal  mines  were  not 
pursuing  a  public  business,  and  had  not  In 
any  way  devoted  their  property  to  a  public 
use,  and  that  therefore  the  cases  of  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77,  and  Budd 
v.  New  York,  143  U.  S.  517, 12  Sup.  Ct  468. 
30  L.  Ed.  247.  were  not  In  conflict  with  its 
decision.  Those  were  warehouse  cases,  in 
which  It  Is  held  that  when  a  person  engages 
In  the  warehouse  business,  he  subjects  him- 
self to  legislative  control  concerning  it  as  he 
thereby  devotes  his  property  to  a  public  use. 
The  defendant  refers  to  Bracevllle  Coal  Co. 
V.  People,  147  111.  66,  35  N.  E.  62,  22  L.  R.  A. 
840,  87  Am.  St  Rep.  206,  in  which  a  special 
act  "to  provide  for  the  weekly  payment  of 
wages  by  corporations,"  but  which  did  not 
include  all  corporations  in  the  state,  nor 
properly  discriminate  between  those  that  It 
did  Include  and  those  that  It  did  not  was 
held  void  for  that  reason,  but  more  especially 
because,  although  the  general  corporation  act 
provided  that  the  Legislature  should,  at  all 
times,  have  power  to  prescribe  such  regula- 
tions and  provisions  as  it  might  deem  advis- 
able, which  should  be  binding  on  all  corpora- 
tions formed  thereunder,  yet  as  the  Constitu- 
tion of  the  state  required,  by  manifest  intend- 
ment not  only  that  corporations  should  be 
created,  but  that  amendments  to  charters  of 
those  existing  should  be  by  general  laws,  ap- 
plicable alike  to  all  occupying  like  circum- 
stances and  existing  under  the  same  condi- 
tions, It  necessarily  followed  that  special  acts, 
applying  to  particular  corporations  only,  and 
not  to  the  general  body  of  corporations  creat- 
ed under  the  general  act  would  fall  within 
the  prohibition  of  the  Constitution.  In  Re- 
publican Iron  &  Steel  Co.  v.  State,  160  Ind. 
379,  66  N.  B.  1005,  62  L.  R.  A.  136,  a  weekly 
payment  law  was  held  unconstitutional  as  not 
within  the  police  power.  But  the  case  was 
treated  as  not  involving  a  matter  of  public 
Interest  The  court  stated  the  question  to  be 
whether  "the  arbitrary  denial  of  the  right  to 
exchange  money  for  labor — one  class  of  prop- 
erty for  another — in  matters  which  affect  no 
public  interest  is  an  unwarrantable  inter- 
ference with  the  right  of  contract,  and  a  de- 
priving of  the  individual  of  liberty  and  prop- 
erty without  due  process  of  law.  Johnson  v. 
Goodyear  Mining  Co.,  127  Cal.  4,  59  Pac.  304, 
47  L.  R.  A.  338,  78  Am.  St  Rep.  17,  Is  in 
point  for  the  defendant  for  the  case  was  not 
put  on  the  ground  that  it  Involved  no  matter 
of  public  Interest  whereas,  as  we  have  seen, 
most  of  the  cases  referred  to  by  defendant 
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are  put  on  that  ground,  which  Impairs  their 
value  In  this  case,  which  does  Involve  matter 
of  public  concern.  And,  besides,  some  of 
those  cases  are  more  or  less  opposed  to  Knox- 
ville  Iron  Co.  v.  Harbison,  183  U.  S.  13,  22 
Sup.  Ct  1,  46  L.  Ed.  65,  above  referred  to. 
On  the  other  hand,  In  some  of  the  states  this 
kind  of  legislation  is  sustained,  as  within  the 
police  power,  or  as  authorized  by  reserved 
power  to  amend  corporate  charters.  Among 
such  cases  may  be  cited  Shaffer  v.  Union,  etc, 
Co.,  55  Md.  74 ;  State  v.  Brown  &  Sharpe  Mfg. 
Co.,  18  R.  I.  16,  25  Atl.  246,  17  L.  R.  A.  856; 
Opinion  of  the  Justices,  163  Mass.  589,  40  N. 
E.  713,  28  L  R.  A.  344. 

We  hold,  therefore,  that  the  act  in  ques- 
tion does  not  deprive  the  defendant,  nor  the 
persons  that  compose  It,  of  liberty  nor  prop- 
erty without  due  process  of  law ;  nor  deny  to 
them  the  equal  protection  of  the  laws;  nor 
infringe  any  of  their  property  rights  declared 
by  the  Constitution  of  the  state. 

Judgment  affirmed. 


(80  Vt.  397) 

MARSH  v.  RUTLAND  R.  CO. 

(Supreme   Court    of    Vermont.    Rutland.    Nov. 
18,  1907.) 

1.  Damages— Nominal  Damages. 

Where,  in  case  in  two  counts,  one  count  is 
bad  and  the  agreed  facts  only  show  that  the 
neglects  declared  for  in  both  counts  damaged 
plaintiff  in  a  certain  amount,  but  do  not  appor- 
tion the  damage  between  the  counts,  plaintiff  is 
only  entitled  to  nominal  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  31.] 

2.  Railroads— Private  Crossings. 

A  railroad  locating  its  track  across  a  pas- 
ture owes  a  tenant  by  sufferance  no  duty  to 
construct  suitable  farm  crossings. 

3.  Appeax  —  Review  —  Presumptions  in  Fa- 
vor or  Judgment. 

Where,  in  case  in  two  counts,  the  first 
count  alleged  that  plaintiff  was  tenant  of  a 
pasture,  that  during  his  occupancy  defendant 
railroad  located  its  track  across  the  same  and 
wrongfully  omitted  to  construct  suitable  farm 
crossings,  and  the  agreed  facts  showed  that  the 
neglects  declared  for  in  both  counts  damaged 
plaintiff  in  a  given  amount  without  apportioning 
it,  it  must  be  taken  that  as  to  the  first  count 
plaintiff  was  a  tenant  by  sufferance,  to  whom 
the  railroad  owed  no  duty  to  construct  cross- 
ings, since  a  count  must  be  construed  most 
strongly  against  plaintiff,  and  all  reasonable  pre- 
sumptions must  be  made  in  favor  of  the  correct- 
ness of  the  judgment  below. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  g  3777.] 

Exceptions  from  Rutland  County  Court; 
Loveland  Munson,  Judge. 

Case  by  Edward  S.  Marsh  against  the  Rut- 
land Railroad  Company.  Heard  on  the 
pleadings  and  agreed  statement  of  facts. 
Judgment  for  plaintiff  for  nominal  damages, 
and  plaintiff  excepts.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER and  WATSON,  JJ.,  and  HALL,  Supe- 
rior Judge. 

E.  S.  Marsh,  for  plaintiff.  H.  Henry  Pow- 
ers and  P.  M.  Meldon,  for  defendant 


ROWELL,  O.  J.  Case  In  two  counts.  The 
first  count  alleges  that  for  five  years  next  be- 
fore suit  brought  the  plaintiff  occupied  as  ten- 
ant a  pasture;  that  during  his  occupancy 
the  defendant  located  a  spur  track  across 
the  same,  and  procured  the  appointment  of 
commissioners  to  determine  the  damages,  who 
appraised  the  same  and  reported  in  writing, 
and  as  a  part  of  the  compensation  awarded 
required  the  defendant  to  make  a  suitable 
farm  crossing  for  the  convenience  of  the 
premises ;  that  the  track  was  built  on  a  foun- 
dation of  stones  and  rocks,  but  that  the  de- 
fendant had  negligently  and  wrongfully  omit- 
ted to  make  any  crossings,  without  which  it 
Is  Impossible  for  cattle  and  teams  to  cross 
the  track,  by  reason  whereof  the  plaintiff  has 
suffered  damage.  The  second  count  declares 
upon  the  defendant's  neglect  to  keep  up  and 
maintain  the  fence  between  its  main  line  and 
said  pasture,  whereby  the  plaintiff  was  de- 
prived of  the  use  of  the  pasture  for  a  time. 
The  agreed  facts  show  that  the  neglects  de- 
clared for  In  both  counts  damaged  the  plain- 
tiff $100,  but  they  do  not  apportion  the  dam- 
ages between  the  counts. 

The  plaintiff  had  judgment  for  nominal 
damages,  to  which  he  excepted.  He  could 
have  judgment  for  no  more,  for  the  damages 
were  not  apportioned,  and  the  first  count  is 
bad,  for  it  does  not  show  that  the  plaintiff's 
estate  in  the  land  was  such  that  the  defend- 
ant owed  him  any  duty  in  respect  of  building 
the  crossings.  True,  It  alleges  that  he  occu- 
pied as  tenant,  but  the  nature  of  his  tenancy 
is  not  disclosed,  whether  for  years,  from 
year  to  year,  at  will,  by  sufferance,  or  what 
otherwise  it  was.  As  the  count  must  be  con- 
strued most  strongly  against  the  plaintiff, 
there  being  nothing  here  to  modify  the  appli- 
cation of  that  rule,  as  there  was  in  Royce  v. 
MaloDey,  58  Vt  437, 445,  5  Atl.  395,  and  as  all 
reasonable  presumptions  must  be  made  in 
favor  of  the  correctness  of  the  judgment  be- 
low, it  must  be  taken  that  the  plaintiff  was 
tenant  by  sufferance,  which  Is  the  least  of  all 
tenancies,  for,  although  such  a  tenant  enters 
by  right,  he  holds  by  wrong.  He  has  no  as- 
signable estate,  cannot  maintain  trespass 
against  the  landlord,  is  not  entitled  to  notice 
to  quit 

It  Is  unnecessary  to  consider  the  second 
count  for.  If  good,  the  judgment  Is  right; 
and,  if  bad,  the  defendant  does  not  question 
the  judgment 

Judgment  affirmed. 

(80  Vt  891) 
STATE  v.  WEBSTER. 

(Supreme   Court   of    Vermont.    Rutland.    Nov. 
21,  1907.) 

Criminal  Law— Specifications— Discretion 

—Review. 

The  sufficiency  of  specifications  tendered 
by  the  state  in  a  criminal  case  is  within  the  dis- 
cretion of  the  trial  court,  the  exercise  of  which 
is  not  revisable. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  i  3041.] 
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Exceptions  from  Rutland  County  Court; 
Alfred  A.  Hall,  Judge. 

Charles  B.  Webster  was  Indicted  for  sell- 
ing Intoxicating  liquor  without  authority, 
and  moved  for  more  complete  specifications, 
and  from  an  order  denying  the  motion  he 
brings  exceptions.    Affirmed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

R.  A.  Lawrence,  State's  Atty.,  for  the 
State.  Frederick  S.  Piatt  and  Butler  &  Ma- 
loney,  for  respondent 

WATSON,  J.  The  respondent  is  charged 
with  selling  Intoxicating  liquor  without  au- 
thority. Specifications  and  amended  specifica- 
tions were  filed  In  the  case.  A  hearing  was 
had  on  respondent's  motion  for  better  and 
more  complete  specifications.  The  state's  at- 
torney stated  to  the  court  that  those  filed 
were  the  best  he  was  able  to  give,  whereupon 
the  motion  was  overruled,  and  the  specifica- 
tions were  held  sufficient,  to  which  respond- 
ent excepted.  The  exceptions  state  that  It 
was  agreed  that  the  question  should  be 
raised,  not  only  as  to  the  deflniteness  of  the 
Indictment  and  specifications,  but  as  though 
evidence  had  been  offered  and  received  under 
respondent's  exceptions  tending  to  show  sales 
of  intoxicating  liquor  by  him  unauthorized 
by  law.  The  cause  was  passed  to  this  court 
before  final  judgment  under  the  statute. 

The  question  of  the  sufficiency  of  the  spe- 
cifications was  within  the  discretionary  pow- 
er of  the  court,  and  not  revisable.  State  v. 
Davis,  52  Vt.  376.  The  fictitious  or  supposi- 
tional question  of  the  admissibility  of  evi- 
dence will  not  be  noticed. 

Judgment  affirmed,  and  cause  remanded. 


(106  HO.  472) 

DB  WOLFF  v.  ADAMS  EXPRESS  CO. 
(Court  of  Appeals  of  Maryland.    Nov.  13, 1907.) 

1.  Cabwers— Bol  of  Lading— Express  Re- 
ceipt—Vaitje— Limited  Liability. 

Where  an  express  receipt  provided  that  the 
rate  was  based  on  the  value  of  the  property, 
which  must  be  declared  by  the  shipper,  a  provi- 
sion that  unless  a  greater  value  was  declared 
the  shipper  agreed  that  the  value  of  the  property 
was  not  more  than  $50,  and  that  the  carrier 
should  not  be  liable  for  a  greater  amount,  was 
not  objectionable  as  limiting  the  carrier's  lia- 
bility for  negligence,  but  was  reasonable  and 
binding  on  the  shipper. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  687.] 

2.  Save  —  Knowledge— Presumption— Con- 
tract. 

Where  a  bill  of  lading  delivered  by  a  car- 
rier to  a  shipper  is  accepted  by  him,  he  Is  pre- 
sumed, though  he  did  not  sign  it,  to  have  read 
and  acquiesced  in  its  provisions  which  therefore 
constitute  a  contract  of  carriage,  in  the  absence 
of  fraud,  imposition,  or  mistake. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  |  143.] 

Appeal  from  Baltimore  City  Court;  Henry 
Stockbridge,  Judge. 

Action  by  Samuel  De  Wolff  against  the 
Adams  Express  Company.     From  a  judg- 


ment for  plaintiff  for  less  than  the  relief  de- 
manded, he  appeals.    Affirmed. 

Argued  before  BOYD,  ROGERS,  BURKE, 
and  SCHMUCKER,  JJ. 

EU  Frank  and  Thomas  O.  Weeks,  for  ap- 
pellant.   William  S.  Thomas,  for  appellee. 

SCHMUCKER,  J.  The  appellant  in  this 
case  sued  the  appellee  to  recover  the  value 
of  two  diamond  rings  received  by  it  in  New 
York  for  transportation  to  Baltimore,  but 
lost  in  transit,  and  never  delivered  to  the 
consignee.  The  declaration  charged  the  de- 
fendant with  the  loss  of  the  rings  through 
its  own  negligence,  or  that  of  its  servants  or 
agents,  but  contained  no  allegations  of  fraud 
or  illegal  conversion.  The  express  company, 
in  addition  to  the  general  issue  pleas,  set 
up  by  special  pleas  that  it  had  undertaken 
to  carry  the  rings  only  under  the  special  con- 
tract, to  be  hereafter  mentioned,  by  which 
the  value  of  the  rings  had  been  fixed  at 
$50,  and  that  before  the  bringing  of  the  suit 
it  had  tendered  the  plaintiff  $50  in  liquida- 
tion of  its  liability  under  the  contract,  but 
he  had  refused  to  accept  it  The  case  was 
tried  before  the  court  without  a  jury,  and 
at  the  close  of .  the  evidence  the  court  re- 
jected the  plaintiff's  prayers  and  granted  one 
offered  by  the  defendant  declaring  as  matter 
of  law  that  "under  the  pleadings  and  evi- 
dence in  the  case  the  limit  of  the  plaintiff's 
recovery  against  the  defendant  is  $50."  A 
verdict  for  that  sum  was  thereupon  rendered 
against  the  defendant  and  judgment  enter- 
ed thereon,  and  the  plaintiff  appealed.  One 
of  the  plaintiff's  rejected  prayers  asserted 
the  proposition  that  the  receipt  given  by  the 
company  for  the  package  containing  the 
rings  was  not  efficient  in  law  to  release  it  in 
whole  or  in  part  from  its  common-law  lia- 
bility as  a  common  carrier  for  its  own  neg- 
ligence or  that  of  its  agents  or  servants,  even 
though  the  court  sitting  as  a  jury  found  that 
the  receipt  was  accepted  by  the  plaintiff's 
agent  in  New  York  at  the  time  of  the  ship- 
ment of  the  goods.  The  other  rejected  prayer 
of  the  plaintiff  fixed  the  measure  of  damages, 
in  the  event  of  a  verdict  in  his  favor,  at  the 
value  of  the  rings.  The  record  contains  but 
one  bill  of  exceptions,  and  that  relates  to 
the  court's  ruling  on  the  prayers. 

The  following  facts  appear  from  an  agreed 
statement  of  facts  found  in  the  record:  On 
or  about  December  28,  1905,  Henry  McAleen- 
an,  a  pawnbroker  residing  in  New  York  City, 
shipped  from  that  city  to  Baltimore  by  the 
Adams  Express  Company  one  small  package 
consigned  to  the  appellant.  At  the  time  of 
the  shipment  the  shipper  did  not  disclose 
to  the  company  the  contents  or  value  of  the 
package,  but  when  he  was  asked  by  the 
company's  agent  what  value  he  would  place 
on  the  shipment  he  stated  no  value,  where- 
upon the  agent  delivered  to  him  a  receipt  or 
bill  of  lading  on  which  was  stamped,  "Value 
asked,  and  not  given,"  and  the  shipment  was 
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accepted  for  transportation  by  the  company, 
and  the  bill  of  lading  was  delivered  to  the 
shipper  and  accepted  by  him.  The  bill  of  lad- 
ing is  as  follows:  "The  company's  charge  Is 
based  upon  the  value  of  the  property,  which 
must  be  declared  by  the  shipper.  (Nonnegotla- 
ble  bill  of  lading.)  Adams  Express  Company. 
11  West  34th  Street,  New  York.  Dec.  28, 1905. 
Received  from  McAleenan  one  Pa.  marked 
'S.   De    Wolff,    Baltimore,    Md.,'    valued   at 

$ ,  value  asked  and  not  given,  which  the 

company  agrees  to  carry  upon  the  following 
terms  and  conditions,  to  which  the  shipper 
agrees,  and,  as  evidence  thereof,  accepts  this 
bill  of  lading:    (1)  The  consideration  of  the 
rate    charged    for   carrying   said   property, 
which  Is  regulated  by  the  value  thereof  and 
is  base'd  upon  a  valuation  of  not  exceeding 
fifty  dollars  unless  a   greater   value  Is  de- 
clared, the  shipper  agrees  that  the  value  of 
said  property  is  not  more  than  fifty  dollars, 
unless  a  greater  value  Is  stated  therein,  and 
that  the  company  shall  not  be  liable  in  any 
event  for  more  than  the  value  so  stated,  nor 
for  more  than  fifty  dollars  If  no  value  is 
stated  herein.    Charges  Coll.    Liability  lim- 
ited to  $50,  unless  a  greater  value  Is  declar- 
ed.   For  the  company:    Moran."    It  was  also 
agreed  that  the  plaintiff  could  produce  as  a 
witness  the  shipper,  McAleenan,  who  would 
testify  that  the  package  when  shipped  con- 
tained two  diamond  rings,  valued  at  $400. 
There  is  evidence  In  the  record  tending  to 
prove  that,  according  to  the  method  pursued 
by  the  express  company  In  fixing  charges  for 
transportation  and   handling  shipments,    If 
the  true  nature  and  value  of  the  contents 
of  the  package  containing  the  rings  had  been 
disclosed  by  the  shipper  at  the  time  of  ship- 
ment, the  express  charges  would  have  been 
double  what  they   were,  and  the  package 
would,   immediately  upon  Its  receipt,  have 
been  taken  to  the  money  department  of  the 
company's  New  York  Office  and  handled  on 
a  jewelry  waybill,  and  placed  in  a  sealed 
Jewelry  trunk,  and  given  in  care  of  a  special 
messenger  in  Its  transit  to  Baltimore,  and 
there  delivered  in  what  Is  known  as  a  "mon- 
ey delivery  wagon"  In  an  Iron  safe  In  charge 
of  a  guard  In  addition  to  the  driver;    and 
other  special  precautions  Involving  greater 
expense  would  have  been  taken  for  Its  pro- 
tection while  in  the  custody  of  the  company. 
By  reason  of  the  failure  of  the  shipper  to 
give,  in  response  to  the  company's  request, 
proper  Information  as  to  the  value  of  the 
package,  it  was  handled  while  in  the  compa- 
ny's charge  as  a  small  package  of  ordinary 
merchandise,   and   came  In   due  course  of 
transit  to  the  petty  parcel  room  of  the  com- 
pany in  Baltimore,  and  there  disappeared, 
and,   although   diligent   search   for  It  was 
made,  It  has  never  been  found 

Under  these  circumstances,  no  error  Is  to 
be  found  in  the  rulings  of  the  learned  Judge 
below  on  the  law  of  the  case.  It  has  several 
times  been  held  by  this  court  that  a  common 
carrier  may  lawfully  restrict  the  amount  of 


Its  common-law  liability  by  a  special  contract 
just  and  reasonable  In  Its  nature.   In  Brehme 
v.  Dinsmore,  25  Md.  328,  the  present  appel- 
lee was  sued  for  the  value  of  a  package 
which  It  undertook,  by  a  contract,  similar  to 
the  one  now  before  us,  to  transport  from  New 
York  to  Baltimore,  but  failed  to  deliver  at 
the  latter  place.    In  that  case  the  package, 
when  delivered  by  the  shipper  to  the  carrier, 
was  in  such  form  that  Its  contents,  consist- 
ing of  light  but  costly  goods,  valued  at  $675, 
were  not  visible,  and  were  not  disclosed  to 
the  express  company,  nor  was  any  statement 
of  their  value  given.    The  receipt  or  bill  of 
lading  given  for  the  package  by  the  express 
company  contained  a  provision  that  In  no 
event  "shall  the  holder  hereof  demand  be- 
yond the  sum  of  fifty  dollars  at  which  the 
article  hereby  forwarded  is  hereby  valued 
unless  otherwise  herein  expressed  or  unless 
specially  Insured  (by  the  company)  and  so 
specified  In  this  receipt"    In  that  case  the 
court  below,  at  the  instance  of  the  defend- 
ant, charged  the  Jury  that  the  receipt  con- 
stituted a  special  contract  between  the  par- 
ties for  the  carriage  of  the  package  binding 
upon  both  and  that  the  plaintiff  could  only 
recover  the  sum,  at  which  the  package  was 
valued  in  the  receipt,  with  Interest  thereon. 
This  court  held  that  there  was  no  error  In 
the  ruling,  saying  in  the  opinion:  "The  right 
of  carriers  to  restrict  their  common-law  lia- 
bility by  express  contract  Is  now  too  well 
settled  to  be  any  longer  questioned.     It  is 
established  by  numerous  decisions  both   in 
England  and  in  this  country,  and  rests  upon 
the  plainest  and  most  obvious  grounds  of  rea- 
son and  Justice.    In  Dorr  v.  Steam  Navigation 
Co.,  11  N.  Y.  485,  62  Am.  Dec.  125,  Judge 
Parker  in  a  very  able  and  satisfactory  opin- 
ion, after  citing  numerous  authorities,   has 
laid  down  very  clearly  the  reasons  in  sup- 
port of  this  position,  and,  without  repeating 
what  has  been  so  well  said  In  that  case,  we 
think,  If  the  question  were  a  new  one,  It 
might  safely  rest  upon  the  reasoning  of  Judg* 
Parker  In  that  case.    •    *    »    The  receipt 
executed  by  the  appellee  and  accepted  by  the 
appellant  constituted   the  contract  between 
the  parties,  and  both  upon  reason  and  au- 
thority they  are  bound  by  Its  terms."    The 
right  of  a  common  carrier  to  restrict  his  or- 
dinary responsibility  by  special  contract  was 
again  recognized  by  this  court  In  B.  &  O.  R. 
R  v.  Brady,  32  Md.  333,  and  McCoy  v.  Erie 
&  Western  Transp.  Co.,  42  Md.  509,  and  In 
the  Casualty  Ins.   Co.'s  Case,    82   Md.  576, 
34  Atl.  785,  we  said  that  in  Brehme  v.  Dins- 
more,  supra,  "the  right  was  distinctly  recog- 
uized  and  is  undoubtedly  now  the  law." 

It  is  to  be  observed  that  the  special  pro- 
visions of  the  bill  of  lading  in  the  present 
case  do  not  attempt  to  change  the  nature  of 
the  carrier's  liability.  They  only  fix  a  pe- 
cuniary limit  to  it  by  agreeing  upon  the  value 
of  the  property  whose  loss  or  Injury  might 
result  in  a  claim  against  the  carrier  for  dam- 
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ages.  Up  to  the  value  of  the  property  thus 
fixed  by  the  parties  themselves  the  carrier 
remains  liable  for  negligence  as  fully  as  ever. 
It  furthermore  appears  upon  the  face  of  the 
bill  of  lading  that  the  company's  charge  for 
transporting  the  package  was  to  be  based 
upon  the  value  of  the  property  contained  In 
It,  which  the  shipper  was  permitted  by  the 
terms  of  the  bill  to  declare,  and  that  the 
valuation  of  $50  was  adopted,  for  the  pur- 
poses of  the  contract  made  by  the  bill,  simply 
because  the  shipper,  who  was  the  only  one 
of  the  parties  to  the  transaction  who  knew 
the  contents  of  the  package,  failed  to  dis- 
close their  nature  or  more  accurately  fix 
their  value  when  requested  to  do  so.  Such 
an  agreement  Is  neither  unjust  nor  unrea- 
sonable. Hart  v.  Fenna.  R.  R.  Co.,  112  U.  S. 
381,  5  Sup.  Ct.  151,  28  L.  Ed.  717,  is  the  lead- 
ing federal  case  upon  this  subject,  and  It 
has  frequently  been  relied  on  by  the  Supreme 
Court  of  the  United  States  in  more  recent 
cases.  That  suit  was  brought  to  recover 
damages  for  the  loss  of  five  horses  injured  in 
transit  under  a  bill  of  lading  which  stated 
that  the  transportation  was  undertaken  "on 
the  condition  that  the  carrier  assumes  a 
liability  on  stock  to  the  extent  of  the  follow- 
ing agreed  valuation:  If  horses  or  mules,  not 
exceeding  $200  each;  *  *  *  If  a  chartered 
car,  on  the  stock  and  contents  In  the  same, 
$1,200  for  the  car  load."  The  plaintiff  claim- 
ed $19,800  as  the  value  of  the  horses,  but 
the  court  sustained  the  defendant's  objection 
to  evidence  of  any  greater  value  than  $1,200, 
and  the  verdict  was  for  that  amount  The 
plaintiff  contended  that  the  carrier  could  not 
lawfully  fix  an  arbitrary  limit  to  its  liability 
for  damages  for  Its  own  negligence.  The 
Supreme  Court  In  their  opinion  say:  "It  Is 
not  asserted  that  the  plaintiff  named  any 
value  greater  or  less,  otherwise  than  as  he 
assented  to  the  value  named  In  the  bill  of 
lading  by  signing  It  The  presumption  Is 
conclusive  that,  if  the  liability  had  been  as- 
sumed on  a  valuation  as  great  as  that  now 
alleged,  a  higher  rate  of  freight  would  have 
been  charged.  The  valuation  named  was  the 
agreed  valuation,  the  one  on  which  the  minds 
of  the  parties  met,  however  It  came  to  be 
fixed,  and  the  rate  of  freight  was  fixed  on 
condition  that  such  was  the  valuation  and 
that  the  liability  should  go  to  that  extent 
and  no  further.  *  *  »  The  limitation  as 
to  the  value  has  no  tendency  to  exempt  from 
liability  for  negligence.  It  does  not  induce 
want  of  care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on. 
The  carrier  Is  bound  to  respond  in  that  value 
for  negligence.  ♦  •  •  There  Is  no  vio- 
lation of  public  policy.  On  the  contrary,  It 
would  be  unjust  and  unreasonable,  and  would 
be  repugnant  to  the  soundest  principle  of 
fair  dealing  and  of  the  freedom  of  contract- 


ing, and  thus  In  conflict  with  public  policy, 
if  a  shipper  should  be  allowed  to  reap  the 
benefit  of  the  contract  if  there  Is  no  loss,  and 
to  repudiate  it  In  case  of  loss."  The  opinion 
concludes  as  follows:  "The  distinct  ground 
of  our  decision  In  the  case  at  bar  is  that 
where  a  contract  of  the  kind  signed  by  the 
shipper  Is  fairly  made,  agreeing  on  a  valua- 
tion of  the  property  carried,  with  the  rate  of 
freight  based  on  the  condition  that  the  car- 
rier assumes  liability  only  to  the  extent  of 
the  agreed  valuation,  even  In  case  of  loss  or 
damage  by  the  negligence  of  the  carrier,  the 
contract  will  be  upheld  as  a  proper  and  law- 
ful mode  o»  securing  a  due  proportion  be- 
tween the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  receives, 
and  of  protecting  himself  against  extravagant 
and  fanciful  valuations."  In  Hart's  Case  the 
shipper  signed  the  bill  of  lading,  but  in 
Brehme'8  Case  there  was  no  other  evidence 
of  the  shipper's  assent  to  the  terms  of  the 
bill  of  lading  than  that  arising  from  his  ac- 
ceptance of  it,  and  upon  that  ground  It  was 
strenuously  Insisted  upon  the  plaintiff's  brief 
in  this  court  that  the  alleged  special  contract 
had  not  been  proven,  but  our  predecessors 
held  that  "the  receipt  executed  by  the  appel- 
lee and  accepted  by  the  appellant  [the  ship- 
per] constituted  the  contract  between  the 
parties,"  and  that  they  were  bound  by  Its 
terms.  A  bill  of  lading  delivered  by  the  car- 
rier to  the  shipper  and  accepted  by  him,  al- 
though without  his  signature,  is  presumed  to 
have  been  read  and  acquiesced  in  by  the 
shipper,  and  to  constitute  the  contract  of 
carriage  In  the  absence  of  fraud.  Imposition, 
or  mistake.  6  Cyc.  417,  5  A.  &  E.  Rncycl. 
of  Law,  293;  Hutchinson  on  Carriers  (3d 
Ed.)  fg  408,  409;  Cau  v.  Texas  &  Pac.  R 
Co.,  194  U.  S.  431,  24  Sim.  Ct.  663,  48  L.  Ed. 
1053.  It  is  the  duty  of  the  shipper  to  inform 
the  carrier  of  the  real  value  of  the  goods 
transported,  and,  If  he  falls  to  do  so  when 
requested  or  by  his  silence  assents  to  the 
value  inserted  by  the  carrier  in  the  bill  of 
lading,  and  thereby  secures  a  lower  rate  of 
transportation,  he  ought  not  in  our*  opinion 
to  be  permitted  when  the  property  has  been 
lost,  even  through  the  carrier's  negligence,  to 
repudiate  the  value  stated  In  the  bill  and 
recover  damages  In  excess  of  It 

We  are  aware  of  the  fact  that  there  is 
some  diversity  of  opinion  among  the  courts  of 
the  different  states  upon  the  right  of  a  com- 
mon carrier  to  limit  by  any  form  of  contract 
Its  liability  for  losses  arising  from  Its  own 
negligence,  but  upon  an  examination  of  the 
cases  the  decided  weight  of  authority  will  be 
found  to  be  In  harmony  with  the  views  which 
we  have  expressed. 

The  judgment  appealed  from  must  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 
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In  re  BUTLER.  (Supreme  Court  of  Errors 
of  Connecticut.  July  80,  1907.)  Appeal  from 
Superior  Court,  New  Haven  County ;  Silas  A. 
Robinson,  Judge.  Julia  R.  Butler  appealed  from 
the  doing  of  commissioners  in  disallowing  a  claim 
against  the  estate  of  Michael  Kerwin,  deceased, 
to  the  superior  court,  where  there  was  verdict 
sustaining  the  claim,  which  the  court  refused,  on 
motion,  to  set  aside  as  against  the  weight  of  evi- 
dence, and  the  administrator  of  me  estate  ap- 
peals. Affirmed.  Charles  S.  Hamilton,  for  ap- 
pellant   A.  Heaton  Robertson,  for  appellee. 

PER  CURIAM.  Upon  an  inspection  of  the 
printed  evidence,  it  is  manifest  that  the  trial 
court  did  not  exceed  its  lawful  discretion  in 
denying  the  motion  to  set  aside  the  verdict  as 
against  evidence.  The  appeal  in  this  case  is 
too  palpably  without  merit  to  call  for  discus- 
sion.   There  is  no  error. 


RAND  v.  ANDERSON.  (Supreme  Court  of 
New  Hampshire.  Rockingham.  Oct.  1,  1907.) 
Transferred  from  Superior  Court,  Rockingham 
County.  Bill  by  George  D.  Rand  against  Wil- 
liam H.  Anderson.  Facts  agreed,  and  case 
transferred  from  the  trial  term.  Case  discharg- 
ed. John  G.  Crawford,  for  plaintiff.  Burnham, 
Brown,  Jones  &  Warren,  for  defendant. 

PER  CURIAM.  The  case  is  so  ambiguous 
in  its  terms  relating  to  the  questions  of  law  in- 
tended to  be  transferred,  and  so  deficient  in  ma- 
terial facts  relating  to  the  only  questions  which 
it  seems  probable  were  intended,  that  no  useful 

Surpose  can  be  served  by  further  considering  it. 
ase  discharged. 


(70  N.  J.  E.  80S) 

AUBRY  et  al.  v.  SCHNEIDER  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  June  18, 
1906.)  Appeal  from  Court  of  Chancery.  Bill 
by  Eliza  C.  Aubry  and  others  against  Henry  M. 
Schneider  and  others,  executors.  Decree  fpr 
complainants  (69  N.  J.  Eq.  629,  60  Atl.  929), 
and  defendants  appeal.  Affirmed.  McEwan  & 
McEwan,  for  appellants.  Augustus  A.  Rich,  for 
respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Stevens. 

THE  CHIEF  JUSTICE,  and  GARRISON, 
FORT.  GARRETSON,  HENDRICKSON.  PIT- 
NEY, SWAYZE,  REED,  BOGERT,  VREDEN- 
BURGH,  VROOM,  GREEN,  GRAY,  and 
DILL,  JJ.,  concur. 

(76  N.  J.  I*  717)         '  **"*"™~ 

CENTRAL  R.  CO.  OF  NEW  JERSEY  v. 
BOARD  OF  EQUALIZATION  OF  TAXES. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1907.)  Error  to  Supreme  Court.  Pro- 
ceeding by  the  Central  Railroad  Company  of 
New  Jersey  against  the  board  of  equalization  of 
taxes.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  brings  error.  Affirmed.  George 
Holmes,  for  plaintiff  in  error.  The  Attorney 
General,  for  defendant  in  error. 

PER  CURIAM.  The  constitutionality  of 
the  act  of  1905  (P.  L.  1905,  p.  189)  has  been 
recently  affirmed  by  this  court  (Bergen  &  Dun- 
dee R.  Co.  v.  State  Board  of  Assessors,  67  Atl. 
668)  and  needs  no  further  discussion.  The  Su- 
preme Court  in  the  present  case  held  that  the 
plaintiffs  in  error  were  not  entitled  to  the  re- 
lief sought  by  reason  of  the  way  in  which  the 
facts   were   presented   to   the   state   board   of 


equalization,  but  sustained  the  power  of  that 
board  under  the  statute  creating  it  (P.  L.  1906. 
p.  123)  to  act  upon  a  proper  presentation  of 
the  facts.  Since  that  decision  this  court  has 
decided  that  the  state  board  has  not  the  pow- 
er claimed  for  it.  Jersey  City  v.  Board  of 
Equalization,  67  Atl.  38.  The  necessary  result 
is  the  affirmance  of  the  judgment  in  the  present 
case,  and  it  is  unnecessary  to  consider  the  ques- 
tion whether  the  state  board  of  equalization  has 
jurisdiction  in  cases  of  thiB  character.  The  Su- 
preme Court  has  recently  decided  adversely  to 
this  jurisdiction.  Tuckerton  R.  Co.  v.  State 
Board  of  'Assessors,  67  Atl.  69.  The  judgment 
is  affirmed,  with  costs. 

c=5====!s'  (70  N.  J.  B.  803) 

CLAWSON  y.  BREWER  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  18, 
1906J  Appeal  from  Court  of  Chancery.  Suit 
by  Clement  C.  Clawson  against  Aurelia  Lee 
Brewer  and  others.  Decree  for  complainant  (67 
N.  J.  Eq.  201,  58  Atl.  598),  and  defendants  ap- 
peal. Affirmed.  Thomas  S.  Henry,  for  appel- 
lants. Charles  H.  Halfpenny  and  Robert  H. 
McCarter,  Arty.  Gen.,  for  respondent. 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed,  for  the  reasons  contained  in  the  opin- 
ion delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Emery. 

THE  CHIEF  JUSTICE,  and  GARRISON, 
FORT,  GARRETSON.HENDRICKSON,  PIT- 
NEY, SWAYZE,  REED.  BOGERT,  VREDEN- 
BURGH,  VROOM,  GREEN,  GRAY,  and 
DILL,  JJ.,  concur. 

"™~~~"  CM  N.  J.  L.  860) 

DOYLE  r.  ROESSLER  &  HASSLACHER 
CHEMICAL  CO.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  June  17,  1907.)  Error  to 
Supreme  Court.  Action  by  John  Doyle  against 
the  Roessler  &  Hasslacher  Chemical  Company. 
There  was  a  judgment  for  plaintiff  rendered  by 
the  Supreme  Court  (73  N.  J.  Law,  521,  64  Atl. 
156),  and  defendant  brings  error.  Affirmed. 
Willard  P.  Voorhees,  for  plaintiff  in  error. 
George  S.  Silzer,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  brought  up  by  this  writ  of  error 
is  affirmed,  on  the  grounds  set  forth  in  the  opin- 
ion of  Mr.  Justice  Reed  in  that  court,  reported 
in  64  Atl.  156,  73  N.  J.  Law,  521. 

(70  N.  J.  E.  806) 

NAUGHTON  v.  ELLIOTT.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  18, 
1906.)  Appeal  from  Court  of  Chancery.  Bill 
for  specific  performance  by  William  Naughton 
against  George  W.  Elliott.  Decree  for  com- 
plainant (68  N.  J.  Eq.  259,  59  Atl.  869),  and 
defendant  appeals.  Affirmed.  William  J.  Leon- 
ard and  Richard  V.  Lindabury,  for  appellant. 
Frederick  W.  Hope  and  James  D.  Degnan,  for 
respondent. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Emery. 

THE  CHIEF  JUSTICE,  and  GARRISON, 
FORT.  GARRETSON,  HENDRICKSON.  PIT- 
NEY, SWAYZE,  REED,  BOGERT,  VREDEN- 
BURGH,  VROOM,  GREEN,  GRAY,  and 
DILL,  J  J.,  concur. 

,         _         ^  ^  ^  ^  ^ 

PUSTER  v.  PARKER  MERCANTILE  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1906.)    Appeal  from  Court  of  Chan- 
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eery.  Bill  by  Henry  Paster,  as  receiver  of  the 
United  States  Gasoline  Engine  Company, 
against  the  Parker  Mercantile  Company.  From 
an  order  sustaining  a  plea  to  the  jurisdiction 
of  the  court  and  dismissing  the  cause  (59  Atl. 
232),  plaintiff  appeals.  Affirmed.  Robert  H. 
Hudspeth  and  J.  Merritt  Lane,  for  appellant. 
Robert  M.  Boyd,  Jr.,  for  respondent. 

PER  CURIAM.  The  order  in  this  case  is 
affirmed,  for  the  reasons  contained  in  the  opin- 
ion delivered  in  the  Court  of  Chancery  by  the 
Chancellor. 

THE  CHIEF  JUSTICE  and  GARRISON, 
FORT,  GARRETSON,  HENDRICKSON,  PIT- 
NEY, SWAYZE,  REED,  BOGERT.  VREDEN- 
BURGH,  VROOM,  GREEN,  GRAY,  and 
DILI*  JJ.,  concur. 

(74  M.  J.  L.  849)  * 

STATE  t.  MAHANEY.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  June  17,  1907.) 
Error  to  Supreme  Court.  John  Mahaney  was 
convicted  of  crime,  and  he  brings  error.  Af- 
firmed. Ward  &  McGinnis,  for  plaintiff  in  er- 
ror.    William  H.  Speer,  for  the  State. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  given 
in  the  opinion  of  Mr.  Justice  Reed  in  that 
court,  reported  in  62  Atl.  265. 


STATE  v.  MURDACA.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Dec.  6,  1903.)  Error 
to  Supreme  Court.  Nicholas  Murdaca  was  con- 
victed of  crime,  and  brings  error.  Affirmed. 
Charles  C.  Black,  for  plaintiff  in  error.  Wil- 
liam H.  Speer,  for  defendant  in  error. 

PER  CURIAM.  An  examination  of  the  as- 
signments of  error,  and  the  bills  of  exceptions, 
and  the  causes  filed  for  reversal,  and  the  entire 
record  before  us,  discloses  no  ground  for  re- 
versal. The  judgment  will  therefore  be  af- 
firmed. 

THE  CHANCELLOR,  THE  CHIEF  JUS- 
TICE, and  DIXON,  GARRISON,  FORT, 
GARRETSON,  HENDRICKSON,  PITNEY, 
SWAYZE,  REED,  BOGERT,  VREDEN- 
BURGH,  YROOM,  GRAY,  and  DILL,  JJ., 
concur. 


(74  N.  J.  L.  851) 

STOKES  et  al.  v.  HARDY.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  17, 
1907.)  Error  to  Supreme  Court.  Action  be- 
tween Thomas  Stokes  and  others  and  Albert 
Hardy.  From  a  judgment  for  Hardy  (62  Atl. 
1002),  Stokes  and  others  bring  error.  Affirmed. 
Freeman  Woodbridge,  for  plaintiff  in  error.  A. 
V.  Dawes,  for  defendant  in  error. 

PER  CURIAM.     The  judgment  of  the  Su- 

Sreme  Court  is  affirmed,  for  the  reasons  given 
I  the  opinion  of  Mr.  Justice  Dixon  in  that 
court,  reported  in  62  AtL  1002. 

(70  N.  J.  B.  808)  ' 

VAN  RIPER  v.  VAN  RIPER  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  18, 
1906.)  Appeal  from  Prerogative  Court.  Will 
contest  by  Lawrence  A.  Van  Riper  against  Jane 
E.  Van  Kiper  and  others.  From  a  decree  of 
the  Prerogative  Court  (69  N.  J.  Eq.  463,  59 
AtL  244),  affirming  a  decree  of  the  Orphans' 
Court,  admitting  the  will  to  probate,  plaintiff 
appeals.    Affirmed.     Michael  Dunn  and  Robert 


E.  Van  Hovenberg,  for  appellant  William  B. 
Gourley,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Prerogative  Court  by  the  Ordinary. 

THE  CHIEF  JUSTICE  and  GARRISON, 
FORT,  GARRETSON,  HENDRICKSON,  PIT- 
NEY, SWAYZE,  REED.  BOGERT,  VREDEN- 
BURGH.  VROOM,  GREEN,  GRAY,  and 
DILL,  JJ.,  concur. 

''"      "^  (70  N.  J.  E.  807) 

WOLTERS  v.  SHRAFT  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  18, 
1906;)  Appeal  from  Court  of  Chancery.  Bill 
by  Celina  M.  Wolters  against  Robert  Shraft 
and  others.  From  a  decree  of  the  Court  of 
Chancery  (69  N.  J.  Eq.  215,  66  Atl.  398),  dis- 
missing the  bill,  plaintiff  appeals.  Affirmed. 
James  R.  Nugent,  for  appellant.  Elwood  C. 
Harris,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion delivered  in  the  Court  of  Chancery  by  Vies 
Chancellor    Stevens. 

THE  CHIEF  JUSTICE  and  GARRISON, 
FORT,  GARRETSON,  HENDRICKSON,  PIT- 
NEY,  SWAYZE,  REED.  BOGERT,  VREDEN- 
BURGH,  VROOM,  GREEN,  GRAY,  and 
DILL,  JJ.,  concur. 


HOLLAND  v.  CARRIGAN  et  al.  (Supreme 
Court  of  Rhode  Island.  May  6,  1907.)  Appeal 
from  Superior  Court,  Providence  County.  Ac- 
tion by  John  Holland  against  Edward  F.  Car- 
rigan  and  others.  Decree  for  defendants. 
Plaintiff  appeals.  Affirmed,  and  cause  remanded 
for  further  proceedings.  Harry  C.  Curtis,  for 
complainant.  Rathbone  Gardner  and  P.  Henry 
Quinn,  for  respondents. 

PER  CURIAM.  We  agree  with  the  su- 
perior court  that  the  transaction  complained 
of  was  entered  into  by  the  complainant  on  his 
own  suggestion,  without  solicitation  or  per- 
suasion from  any  other  person,  that  he  thor- 
oughly understood  the  tenor  of  the  conveyances 
and  transfers  which,  he  made,  that  they  were 
supported  by  a  valid  consideration,  and  a  court 
of  equity  ought  not  to  set  them  aside.  The  de- 
cree of  the  superior  court  is  affirmed,  and  this 
affirmation  will  be  certified  to  the  superior 
court,  and  the  cause  remanded  thither  for  fur* 
ther  proceedings. 

(70  N.  J.  B.  810) 
ANDERSON  v.  SUPREME  COUNCIL, 
CATHOLIC  BENEVOLENT  LEGION,  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1906.)  Appeal  from  Court  of  Chan- 
cery, advised  by  Vice  Chancellor  Emery,  whose 
opinion  is  reported  in  69  N.  J.  Eq.  176,  60  Atl. 
759.  William  Newcorn  and  Freeman  Wood- 
bridge,  for  appellant.  John  P.  Owens  and 
Thomas  Anderson,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
is  affirn-.ed,  for  the  reasons  stated  in  the  opinion 
delivered  in  the  Court  of  Chancery  by  Vice 
Chancellor  Emery. 

THE  CHIEF  JUSTICE  and  FORT,  GAR- 
RETSON, HENDRICKSON,  PITNEY,  VRE- 
DENBURGH,  VROOM,  GREEN.  GRAY,  and 
DILL,  JJ.,  concur.  GARRISON,  SWAYZE, 
REED,  and  BOGERT,  JJ.,  dissent 


Dud  or  Cases  in  Vol.  67. 
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